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IN   THE 

Supreme  Court  of  the  United  States. 

OCTOBBB  TERM,  186S. 


Ordered,  That  the  following  regulations  be  established  under  section  766  of  the  Revls 
Statutes:. 

RULE  84. 

CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or  Judge  declining  to  grant  1 
writ  of  haheoi  eorpu$,  the  custody  of  the  prisoner  shall  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  dedsion  of  any  court  or  Judge  discharging  the  "w 
after  it  has  been  issued,  the  prisoner  shall  be  remanded  to  the  custody  from  which  he  v 
taken  by  the  writ,  or  shall,  for  good  cause  shown,  be  detained  in  custody  of  the  court  or  jud, 
*or  be  enlarged  upon  recognizance  as  hereinafter  provided. 

8.  Pending.an  appeal  from  the  final  decision  of  any  court  or  Judge  discharging  the  p 
oner,  be  shall  be  enlaiqged  upon  recognizance,  with  surety,  for  appearance  to  answer  the  ju* 
moot  of  the  appellate  court,  except  where,  for  special  reasons,  sureties  ought  not  to  be  requir 

(Promulgated  March  29,  1886.) 

•This  clause  added,  by  order  announced  May  10, 1881 
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bk,  12,  L.  ed.  1070) 778 

a.  Bqyce,  92  U.  8.  820, 825  (Bk.  28, 

L.  ed.  608,  610) 449,  1008 

t.  Daniel.  8  Dall.  401  (8  U.  8.  bk. 

1,  L.ed.654) 782 

t.  Drumrite.  21  Mo.  825 1026 

a.  Fuller.  9  Kan.  176, 187 744 

a.  Gainea,  9  Baxt.  546 885 

a.  Gaines,  103  U.  8. 417  (Bk.  26.  L. 

ed.  401) 124,885 

a.  Gray,  8  Watts,  25, 85 455 

Winchester  a.  Jackaon,  8  Cranch,  514 

(7  U.  8.  bk.  2,  L.  ed.  516) 176 

a.  Loud.  108  U.  S.  180  (Bk.  27,  L. 

ed    677) 829 

a.  Newton,  2  Allen,  492 871 

Winchester  &  P.  Mfg.  0>.  a.  O^try,  116 

U.  8.161  Wm.  591) 748 

Windsor  a.  McVeagh,  93  U.  8.  274  (Bk. 

23,  L.  cd.  914) 860 

Winn  a.  Patteraon,  9  Pet  668  ^84  U.  8. 

bk,  9.  L.  ed.  266) 894 

Whiona  &  St  P.  R  R.  Co.  a.  Blake,  94 
U.  8.  155,  164, 180  (Bk.  24,  L. 

ed  94,  97,  99) 642,  648,  646 

Winter  a.  Iowa,  etc.  R  R  Co.,  2  Dill 

487 246 

Wlaeonain  Cent  R  R  Co.  a.  Taylor  Co., 

52,  Wis.  87, 51,  52 852 

Wiaea.  Rogcn,  24  Gratt  169 188,788 

a.  Withera,  8  Cr.  881  (7  U.  6.  bk. 

2,L.  ed457) 604 

Wiawell  a.  First  Cong.  Church,  14  Ohio 

8t81 769 

Withenpoon  a.  Duncan,  4  Wall  210,  218 
(71  U.  8.  bk.  18,  L.  ed.  839, 

842 427,  851 

Wolff  a.  New  Orleana,  108  U.  8.  858  (Bk. 

26.  L.  ed.  895) 191,  525,  626 
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w. 


CITATI098. 


W. 


Wolfley  9.  'RiOng,  8  Kan.  207 744 

Wolton  «.  Freese,  10  Q.  B.  81  (note) 461 

9.  QtLYin,  16  Q.  B.  48,  81 461 

Wood  V.  Carpenter,  101  U.  S.  186  (Bk.  25, 

L.  ed.  807) 862,470 

0.  Kennedy,  19  Ind.  68 486 

V.  Welder.  42  Tex.  886 487 

Woodle  0.  Whitney,  28  Wis.  65 898 

Woodruff  V.  Parham,  8  Wall.  128,    188 
(76U.  8.  bk.  19.  L.  ed.  882, 886) 

259,  260,  261,  718,  719, 790 
9.  Trapnall,  10  How.  190,  208  (51 
UT  8.  bk.  18.  L.  ed.  888,  890) 

190,  191    625 
Woodaidee  v.  State,  2  How.  (Hiaa.)  665. 

659 188 

Wodf  0.  Hamilton,  108  U.  8. 15  (Bk.  27. 

L.  ed,  685) 54 

Woroester  Co.  e.  Worcester,  116  Maas. 

198 852.  858 

Worthington  «.  Jeffriea.  L.  R  10.  C.  P. 

879.880 608 

Woil^0.  Diyden,  57  Ho.  226 1025 

9.  High,  40  Ala.  171 840 

Wright  9.  Andrewa,  180  Maaa.  149 587 


Wxl^  9.  Coort.  6D.&R628;4B&0. 

596  460 

t.  Nari4"ioi"XJ."8.'79ir794"(Bt 

26,  L.  ed.  921,  922) 515, 771 

Wyllia  9.  Ault,  46:ia.  46 561 

T. 

Yarbrongfa,  JBx  parte,  110  U.  8.  654  (Bk. 

28,  L.  ed.  274) 90,  870 

Yatea  9.  Cole.  1  Jones,  Eq.  (N.  C.)  110..  867 
Yeaton«.  Lenox,  7Pet^(82U.  a  bk. 

8.  L.ed.664) 589 

Yeiger.  Ett  parte,  8  Wall  85  (75  U.  8. 

bk.  19.L.ed.  882) 460,548 

York  Mfg.  Co. «.  C^t  R  R  Co..  8  WalL 

107(70n.8.bk.l8,L.ed.l70)    878 

Young  «.  Grote.  4  Bing.  258 818 

9.  Teague,  1  Bailey.  Eq.  18, 14 848 

Youngblood  9.  Sexton,  82  JlUch.  406 615 

Yulee  0.  Yoee,  99  U.  8.  545  (Bk.  25,  L. 

ed.  856) 962 

Z. 

Ziegler'a  Appeal,  85  Pa.  St  178 448 

ZollYerein  The,  1  Swab.  96 157 


A€fT8,  TREATIES  AJH)  PROOLAMATIOm. 


1785,  Not.  28  (7  Stat  18.  Treaty  with 

Cherokees). 881,  882 

1786,  May  81,  Joint  Bes.  Cong.  (11  Jour^ 

nala  of  Congress,  81,  Army 

Deserters).  ........•..••...••    462 

1789,  July  81.  Ch.  5  (1  Stat «'  Dutfiw)!!  92 
1789.  Sept  24.  Ch.  20  (Stat  78,  84,  90, 

Judidaiy  Act)... 98. 115,  116.  891. 

459,  460.  782, 
1789.  Sept  24.  Ch.  20.  sec  9  (1  Stat  76, 

78,  Judiciary  Act) 651.  552 

1789,  Sept  24,  Ch.  20,  sec.  15  a  Stat  82. 

Judiciary  Act) 751 

1789.  Sept  29,  Ch.  25(1  Stat.  96,  Articles 

of  War,  Desertion) 461 

1790.  April  80,  Ch.  9  (1  Stat  112-117, 

119.  Punishment   of  Crimea 

against  U.  8.) 92 

1790,  May  sS,  Ch.  11  (1  Stat  122.  Au- 
thentication of  Records,  and 
Judicial  Proceedings  of  State 
Courts) 686,  682 

1790,  May  26,  Ch.  12  a  Stat  122,  Re- 

mission of  Penalties) 148 

1791,  July  2  (7  Stat  89,  Treaty   with 

Cherokees) 881 

1792,  Feb.  17  (7  Stat   42.  Treaty  with 

Cherokees) 882 

1792,  May  8,  Ch.  88  (1  Stat  271,  MiUtia)  617 
1792,  May  8,  Ch.  85  (1  Stat  275,  Remia- 

rion  of  Penalties) 148 

1798,  B^b.  12,  Ch.  7  (1  SUt.  802,  Fugi- 
tives from  Justice) 252,  548,  549 

1795,  Feb.  28,  Ch.  86  a  Stat  424,  MUitia)    617 

1795,  March  2.  Ch.  40  (1  SUt  426,  Pub- 

lic Reservations) 267 

1796,  May  18,  Ch.  29  (1  Stat  464,  Sale 

U.S.  Lands) 815 

1797,\Mai€h8,  Ch.  18(1  Stat  506.  Remis- 
sion of  Penalties) 148 

1798.  Oct  2.  (7  Stat  62,  Treaty  with 

Cherokees) 882 

1799,  March  2,  ch.  22.  sea  86a  Stat  627, 

655)  Duties 556 

40 


1800,  Feb.  11,  ch.  6  (2  Stat.  7.  Remissloii 

of  Penalties) 148 

1801,  Fbb.  27,  ch.  15  (2  Stat  108,  District 

of  Columbia) 1014, 1016 

1802,  March  16,  ch.  9.  (2  Stat  186.  Deser- 

tion)      461 

1808.  March  8,  ch.  40.  sec  2  ^  Stat  244, 
Appeals.  Equity  and  Admiral- 
ty)     583 

1804,  March  26,  ch.  88  (2  Stat  288,  Lou- 
isiana Territorial  Gov't) 840 

1804,  March  26,  ch.  40  (2  Stat  290,  Pun- 

iahment  Against  Crimes) 98 

1805,  Oct  25,  (7  Stat  98,  Treaty  with 

Cherokees) 883 

1806,  April  10,  ch.  20  (2  Stat  862,  Arti- 

cles of  War,  Deserters) 461 

1806,  April  21,  ch.  49  (2  Stat  404,  Pun- 
ishment of  Counterfeiting) ...      93 
1808,  Jan.  9,  ch.  8  (2  Stat  454,  Embcurgo, 

Penalties  and  Forfeitures) 148 

1808.  April  25,  ch.  66  (2  SUt  502,  Embar- 

go-Forfeitures  and  Penalties)     148 

1809.  Jan.  9.  ch.  5  (2  Stat  510,  Embargo, 

—Penalties  and  Forfeitures). .    148 
1809.  March  1,  ch.  24  (2  Stat  582,  Non- 
intercourse  Act) 93 

1811,  Feb.  20.  ch.  21  (2  Stat  641.  Admis- 

sion of  Louisiana) 849 

1812.  Jan.  11.  ch.  14  (2  Stat  678.  Deser- 

tion)     461 

1812,  April  8.  ch.  50  (2  Stat  701.  Admia- 

sion  of  Louisiana) 849 

1812.  April  14,  ch.  49  (2  Sta^  701,  Em- 
bargo. Penalties  and  Forfeit- 
ures)     148 

1812,  June  18,  ch.  99  (2  Stat  748,  Missou- 
ri Land  Titles) 678 

1818,  Jan.  29.i  ch.  16  (2  Stat  796,  Deser- 

tion) 461 

1818,  Aug.  2,  ch.  48  (8  Stat  75,  Sale  of 

Public  Land  hi  Pittsburg). ...    851 

1818,  Dec  17,  ch.  1  (8  Stat  92.  Embugo, 

Penaltiea  and  Forfeitures). . .  •    148 


OlTATIOHt. 

ACTS.  TRSATIBB  AND  PBOOLAMATIONB. 


lU 


an  &fdil,<%.  M (t 8M.  261,  Appeal 

teU.  a.  Sap.Ct.) ..4W,480 

Afd  Mw  elk.  «.  MC  9  (3  Stat  298, 

;mj  Keeolatioiu) 005 

X,  chTSS  (8  Stat.  848.  Ad- 

ioCMkaWpi^) 849 

X  M^  8,  n  SlaL  lae,  tre^y  with 

—  I) 888,888 

(7  Stat.  196,  Treaty  with 

i> 882,883 

t.  ciL  47  <8  Stat  489,  Admls- 

oa  of  Alabama) 849 

«.cftL  28  (8  Stat  545,  Admia- 

a#  Miaaouri) 849 

■sf  1.  cL  92,  aec  7  (8  Sut  568, 

PniilMMH  of  Land  for  U.  8.)    846 

S.  ch.  14  (8  Stat  617,  Dutlai, 

-FtealtieB  and  Forfeitures).. 

l,cftL  21  (8  Stat  789,  Duttoa, 

— ^iVnaltiefl  and  Forfeitores).. 

184  (4  Stat  65,  HlMoa- 

ri  Land  Titles) 678 

S,  ch.  O  (4  Stat  101.  Cheaa- 

4k  Ohio  Canal  Ca) 

8.  cfa.  ^  (4  Sut  115,  Pun- 
iskaeBt    of  Crimea  Against 

u.  a) 

^  (7  Stat  811«  Treaty  with 


148 
148 


288 


y 


188  (4  Stat  418,  De- 

) 

14  a  Stat  414.  Treaty  with 


). 


(7  Stat  478,  Treaty  with 


92 
888 
461 
8S8 


>. 


Um,  v«M,  «XM,  twQ,  tX)D,  99i 

IS.  dL  100(5  Stat  50,  Admia- 

^^^  o#ArkaDsaa) .......    849 

Mr  4L  cL  887  ^  Stat  Yl9,  PMento)     79 
M.  ch.  6(5  Stat  144,  Admia* 

aloB  or  Midiigan) 849 

»,  Gh.  86.(5  Stat  822,  Pon* 

fataBOirta  Abottabed) 92 

4,  ck.  1«  (5  Stat  458, 455,  Pre- 
Act»  Public  Lands) 

812,425 
186  (5  Stat  516,  Ad- 

Bolca) 818 

857  (5  Stat  589,  Ap- 


to  U.  8.  Sup.  Ct) 460 

17.  ch.  106  (6  Stat  697,  De- 

461 


48(5  Stat  742,  Admia- 


oC  Iowa)..., 

Stat 


S8(9Stat  14.yahiaof 
CWM) 884 

ck.  74  (9  Stat  42.  Duties)    982 
cib.88^Stat  58.  Admia- 

oClowa) 

•  9  Stat  871.  Treaty  with 


r  March  8.  ch.  58  (9  Stat  178, 
t  itialMinB  of  Wlaoooai^....    849 
».  ciL  49(9  Stat  446rTezaa, 
MfcaahhwMif  of  Claima)...    404 
98Ldk.61(9  Stat  at  L.  466. 
K%lao€  way  and  Oranuoi 

IflBd  19  Svidiy  States) 641 

98^  dk  64  (9  Stat  519.  Swamp 
A£0 


1851,  Ifarch  8,  ch.  21  (9  Stat  698,  Appro- 

priation  P.  0.  Dept— lines 
and  Forfeitures) 148 

1852,  Aug.  4  ch.  80  (10  Stat  28,  Right 

of     Way    Through    Pufilio 

Lands) 849 

1858,  Feb.  9,  ch.  59  (10  Stat  165.  Grant 
to  Mo.  and  Ark.  for  Railroads) 

447  4w  449 
1858,  Ifarch  8,  ch.  145  (10  Stat  245, 246, ' 
248,  Calif omia  Public  Lands) 

170. 171,  811,  814,  425,  598 

1854,  Aug.  8.  ch.  201  (10  Sut.  846,  Cktmto 

of  Land  to  States  and  Tori- 
tories) 594 

1855,  Fbb.  24,  ch.  122  (10  Stat  612,  618* 

Court  of  Claims) 600 

1855,  March.  8,  ch.  200  ao  Stat  688,  ^t 

of  Way  Through  Public  La^j    849 

1856,  June  8,  ch.  41  (11  Stat  17,  Grant  of 

Land  to  Ala.  for  Railroads)..    598 

1856,  Aug.  18,  ch.  180  (11  Stat  95,  Ap- 

propriation P.  O.  Dept— Re- 
missionof  Fines) 148 

1857,  F^b.  26,  ch.  60  (11  Stat  166,  Admis- 

sion of  lunnesota) 

1857,  March  8,  dt  98  ai  Stat  198,  Du- 
ties) 

1857,  March  8^  <^rii9  m  Stat  Viis,  Gr^^ 

ofLandtoMinn.forRaihroad8)    859 

1858,  May  11,  ch.  81  (11  Stat  285,  Ad- 

mission  of  Minnesota) 859 

1859,  Fbb.  14,ch.  88  (11  Stat  888,  Admia- 

sioii  of  Qi^gon) 849 

1859,  March  8,  ch.  82  (11  Stat  480.  Ap- 

propriationa— Kansas  Indians)    266 
1861,  Jan. !»).  ch.  20(12  Stat  127,  Admia- 

sion  of  fansaa) 850 

1861,  March.  2,  ch.  68  (12  Statl78,I>uties)    982 
1861,  July  18,  ch.  8  (12  Stat  257,  Duties 

—Remission  of  Penalties) 148 

1861,  July  22.  ch.  9  (12  Stat  268,  Volun- 
teers)     617 

1861,  July  24.  ch.  10  (12  Stat  271,  Remis- 

sion  of  Fines  and  Penalties)..    148 

1862,  May  20,  ch.  81  (12  Sut  405.  Duties 

—Penalties  and  Forfeitures) . .    148 

1868,  May  80,  ch.  86(12  Stat  409,  410, 

Cabf  omia  Public  Lands) 425 

1862,  June  7,  ch.  98,  sec.  7  (12  Stat.  428, 
Collection  of  Taxes  in  Insur- 
rectionary Districts) 845,  855 

1862,  July  1,  ch.  119  a^  Stat  484,  Inter- 
nal Rerenue) 981 

1862,  July  1,  ch.  120(12  Stat  489,  498, 

497,  Pacific  Railroad) 

820-822,824,825,425,479,480.921, 

^,928 

1862,  July  1,  ch.  126  (12  Stat  501,  Utah 

—Polygamy) 66, 181,  562 

1862,  July  1  (12  Stat  1266,  Proc.,  States 

hi  Insurrection) 861,  864 

1862,  July  2.  ch.  216  (18  Stat  858,  Pacific 

Railroad) 425 

1862,  July  14,  ch.  168  (12  Stat  548,  Du* 

ties) 981,  982 

1862,  July  16.  ch.  188  (12  Stat  586,  Na- 

vy.  Officers) 675 

1862,  July  17.  ch.  200  (12  Stat  596,  Pay 

of  Army  Officers) 254 
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1663,  Maidi  8,  di.  75.  sees.  24,  98 
Stat.  785,  Deaerten, 
Soldien) 4Si,  482 

1888,  Mardi  8,  di.  78  (12  Stat  787,  Ber- 
cone  f^ranoa,  Bemlwkm  of 
Finea) 148,  748,751.752 

1888,  Mardi  8,  dL  82  (12  Stat  788.  787, 

Court  of  Claima,Ai»peala) 573 

1888.  Mazdi  8,  di.  117  (12  Stat  808,  Ida- 
ho Temtoiy) 542 

1888,  Ifareh  10  (ISStat  775,  Pkoc.  to  Ab- 

aentSoldieis) 482 

1888,  Mardi  12,  di.  120  (12  Stat  820, 
Abandoned     and     Gaptmed 

Property) — 

881,  884,  885,  388.  809,  810 

1888,  Jnlyl  (12  Stat  1288,  Proc..  Statea 

in  Inannection) 881, 884,  885 

1883,  Dec.  8  (13  Stat  737.  Amnesty).. 885,  888 
1864,  Mardi  21,  dL  85  (13  Stat  ft.  Ad- 

miaaion  of  l^eyadi^ 849 

1864,  April  19.  di.  59  a3  Stat  47,  Admia- 

sionof  Nebraska) 849 

1864,  H^  12,  dL  84  (13  SUt  72,  Grant  of 

Lands  to  Iowa  for  Bailroads)    928 

1884,  Jane  27.  du  184  (13  Stat  198.  Smng^ 

^Dg — RemiaBionof  Fines)...  148 
1884.  Jane%.  dLl71(13Stat210,214,218, 

217,  Dotie8)..463,  454,  492,  493. 708 
1884,  Johr  1,  du  194(18  Stat  334,  (}aU< 

fomia  Land  lltks). . .  .313.  314, 815 
1884,  July  2.  eh.  218  (18  Stat  358,  882, 

Padfic  Railroad) 

320.821,  324.921,923 

1884,  July  2.  dL  217  (13  Stat  885,  872, 

Padfic  Railrood) 479,  480 

1884,  Joly  2,  dL  225  (13  Stat  875.  Aban- 

doned  and  Captured  Property) 

1884.  July  4,  dL  253(1^  Stat.  394,  Qnar- ' 

termaster's  Dept) 254 

1885,  Ifardi  3.  di.  79  (18  Stat  490,  De- 

sertion)      4(51 

1885,  March  3.  ch.  80  (13  Stat.  491.  493, 

Duties) 556,  707,  708 

1885,  Mardi  3.  ^.  81  (13  Stat.  497,  Ap- 
propriation for  Army) 254 

1885.  March  3.  ch.  105  (13  Stat  526.  Rail- 
road Land  Grants  to  3Ilnne80ta) 

859  860 

1866,  April  9.  ch.  31  (14  Stat  27.  Civfl  ' 

Rights  Act) 203,  504 

1866,  July  13.  ch.  176  (14  Stat  92,  Ap- 
propriation for  Army) 254 

1866,  July  13,  ch.  181  (14  Stat  94,  Ap- 
propriation for  Army) 254 

1866,  July  13,  ch.  184  (14  Stat  152, 169. 

internal  Revenue  Taxes) 148,  493 

1866.  July  19  (14  Stat  799,  805,  Treaty 

with  Cherokees) 884,  888 

1866.  July  23.  ch.  212  a4  Stat  210,  Kan- 
sas Lands) 167 

1866,  July  23.  ch.  219  (14  Stat  218, 220, 

California  Land  Titles) 

171,  812.  313.  314,  318,  695 

1866,  July  25.  dL    246  a^  Stat   244, 

Bridges,  Poet  Roads) 922,  923 

1868,  July  26.  dL  262  (14  Stat  251.  253, 
Right  of  Way  to  Ditch  and  Ca- 
naiOwnersChrer Public  Lands) 
425,  426, 427, 849 
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1888,  July  28.  dL  298. sec  9a4  Stat  880, 

Dutiea)        ...  ..  558,  708 

1888,  July  28.  ch.  300  04  Stat  838,Gfam 
to  Ma  A  AriL  for  Raiboada. 

447,  448,  449 

1887,FdL  5.  dL  28 a4  Stat  885,  Habeas 

Corpus) 480.  87!^ 

1887,  FdL  5.  dL  29  a4  Stat  887.  Balti- 
more &  FMomac  K  K  Co.). 

219  2dO 

1887,  Feb.  9,  dL88(14  Stat  891,  Admis- ' 

skm  of  Xebraaka) 84J> 

1887,  March  2,  dt  178  04  Slat  517,  518, 

Bankrupt<7)...88, 89, 143.  858,  844 

1887,  March  2.  ch.  188  04  Stat  547,  Du- 
ties)  747,748.751,  752,  753 

1887,  Mardi  2,  di.  197  04  btat  559,  Du- 

ties)  

1888,  Feb.  25.  dL  13  0$  Stat  87,  Proteo- 

tioQ  of  PerscMB  maldngDis-    

dosnrea  as  Pulies,  etc).751 ,752,753 
1888,  March27,  dL34  (15  Stat  44,  Ap- 
peals to  U.  S.  Sup.  Ct) 460 

1868.  July  3  05  Stat  873,  Trea^  with 

Shoebonees,  etc) 542 

1888,  July  4  (15  Stat  879.  Mexico  Trea^)    272 
1888,  July  20,  dL  188  (15  Stat  157,  Inter- 
nal Revenue) 989 

1888,  July  27,  ch.  255  (15  Stat  227,  Jur- 
isdk^<m  Cir.  Cta.,  Removal  of 

Causes) 320.  887 

1888,  July  27,  dL  273  (15  Stat  241,  Alas- 
ka—Oistoms,  Commerce,  Re- 
mission of  Fines) 92, 148 

1888.  July  27.  ch.   278   (15    Stat    243. 

Abandoned     and      Cultured 
Property) 881,  384,  365,  866 

1869.  April,  10.  ch.  24  06  Stat  45,  Grant 

of  Land  to  AhL  for  Railroads)    598 
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A.  &  CARLETON.  J. 
.ILD.  HOGE  AJO)  JAMES 


•  L 


I 


am  M.  EABLOW.  4ivl, 

fll 

JU3»t  RAMSEY.  A.  a  PADDOCK. 

•  •wrar. A.  a  carleton. j. 

^  iirnSBW.  &  D.  HOGE  AMD  HAR- 
KRATT 


of  Ooooe«apjproTed  ICaroh  0,  UBL  eotttled  ''Ab 
Act  toAmend  fieoiass  of  the  BavitedBtstutei  of  tlio 
United  StBtes  in  Beferenoe  to  Bigemj,  and  for 
Other  PurpoeetJ*  (»  Stit.  at  L.,  80)  Bm  no  power 
OTer  the  regliamtfton of  Totenor  the  oonduot  of 
eleettone.  1^^  authority  !■  limited  to  the  appotnt- 
mentof  reoittratlon  and  election  offloen,  to  the 
oanaa  of  the  letoraa  made  b7sa<di  offlcen  of  eleo* 
tion,  and  to  the  i«ae  of  oertifloates  of  eleotion  to  the 
penons  appeailnjr  by  Baokk  canvaa  to  be  elected. 
i.  The  feglrtraaon  and  election  officers  thus  ap« 

potntedarerer ^-   - 

bjrtheLegialai 


form  thetr  dunee  unoer  tne  exuaoff  laws  ox  tne 
United  Stotes,  indudinf  the  Act  of  March  SL 188^ 
and  of  the  Territory,  solar  as  not  inoonsistent  tner^ 
with* 

8.  As  the  Board  of  OommisBioners  had  no  lawful 
power  to  prescribe  conditions  of  registration  or  ol 
voting,  any  rales  of  that  character  promulgated  by 
them  to  govern  the  registration  and  elecBon  ofli« 
cers  were  null  and  tokI;  and  as  such  rules  could 
not  be  pleaded  ^  the  registration  offlcen  as  lawful 
commands  in  Justiflcatioo  of  refusals  to  register 
persons  claiming  tlie  right  to  be  registered  as  vot- 
eis,  their  iUenllty  is  no  ground  of  Uabllity  against 
the  Board  of  OommlsiionerB. 

i.  nie  registration  officers  were  bound  to  register 
only  such  persons  ss,  being  qualiHed  under  the  laws 
preriously  in  foroe,  and  offering  to  take  the  oath  as 
to  such  Qualifications  prescribed  by  the  Twrltorial 
Act  of  1878,  were  also  not  disquaWled  by  the  eighth 
section  of  the  Act  of  Congress  of  Ifaroh  2SS,  1881 

8.  That  section  provides,  as  to  males,  toat  no  po- 
lygamlst,  bigamist,  or  anyperson  eohabtting  with 
more  than  one  woman :  and,  as  to  females,  that  no 
woman  cohabiting  with  any  polygamist,  biganUBt. 
or  man  cohabiting  with  more  than  one  woman,  phall 
be  entitled  to  vote,  and,  oonseoaently,  no  such  per- 
son Is  entitled  to  be  registered  sa  a  voter;  and  the 
registration  officer  must  either  require  such  dlequal- 
lAcations  to  be  negatived  by  a  modification  of  the 
oath,  the  form  of  which  Is  nven  in  the  Territorial 
Act,  or  otherwise  to  satisfy  tdmself  by  due  inquiry 
that  such  disqualifications  do  not  exist ;  but  which 
Is  bound  to  adopt  it  is  not  necessary  In 
to  decide* 

8.  Hie  plaintUSs  In  these  mictions,  seeking  to  re> 
cover  damages  for  being  unlawfully  deprived  of 
their  right  to  be  registered  sa  voters,  must  allege  in 
their  declarations,  sa  matter  of  fact,  that  they  were 
legally  qualified  voten,  or,  that  allegation  being 
omitted,  must  allege  all  the  nets  necessary  to  show, 
as  matter  of  law. that  they  were  quallfled  voters: 
and  to  this  end  it  is  necessary  that  tb^  should  neg- 
ative aU  the  dtaqoallfloations  pronounced  by  toe 


course  he 


7.  A  bigamist  or  polygamist,  in  the  sense  of  the 
eighth  section  of  Se  Act  of  Kerch  22, 1882.  is  a 
man  who,  having  contracted  a  bigamous  or  poiyga> 
moos  marriage,  and  become  the  husband,  at  one 
time,  of  two  or  more  wives,  maintains  that  relation 
and  stottis  at  the  time  when  he  offers  to  be  regis- 
tered sa  a  voter;  and  this  without  reference  to  the 
question  whether  he  was  at  any  time  guilty  of  the 
oflijmse  c^  bUamy  or  polygamy,  or  whether  any 
pfosseutlon  for  such  offense  whs  barred  by  the 
lapeeof  time;  neither  Is  It  necessary  that  he  should 
be  gouty  of  polygamy  under  the  first  section  of  the 
Aot  of Maroha; IBS.   The  eighth  section  of  the 


•Bmd 


by  Mr*  JtisMcs  Masskswi. 
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StiPimra  CovBT  or  thh  nnrraD  Statm. 


Oct.  Tiui 


„^. Bt  operate,  m  an  wl- 

dlUooal  penalty  pieaarltwd  for  the  ptinltbiiieiit  ot 
the  oSeuae  of  potrgvn?.  but  merelr  doOilM  It  M  > 
CUnualUlMlloncf  mToter.  It  la  nov  thet^OM.  ob> 
^^l&oDmble  M  Ml  MS  pMt /octo  taw.  and  baa  Dore*— 


&  RwMaocoidliudjIMd: 

1.  That, M  to  ttoflTe defeodantt  below, oompoa- 
tnK  tbe  BoBid  of  Oommlaaloaet*  nader  tha  ninth  aeo 
tlon  of  the  Aot  of  Haroh  S&  1891.  the  demurreit 
were  lighOj  amUdnad,  and  t&e  Jndsmetita  are  af- 


AFPEAIjS  from  tlio  Sopreme  Comt  of  tlie 
T«rritoiy  of  Utalu 
The  biatorj  aod  beta  fuU^  Appear  In  the  »^ 

Statement  of  the  case  bj  Mr.  JuiUea  Hjt^ 
tlMwat 

In  tbeee  actfona,  five  In  namber,  Alexander 
lUmaer,  A.  S.  Paddock,  Q.  L.  Oodfrey,  A.  B. 
Carleton  and  J.  R.  Fetdgrew,  defendants  in  all, 
were  peteona  iriio  oompoeed  the  board  appoint- 
ed under  aecttOD  D  of  the  Act  ot  Cmgreaa  ^>- 
nioTed  March  ^  1888,  endded  "Ab  Act  to 
Amend  8ecti<Hi  Fmr-three  hundred  and  flf^- 
two  of  the  Beriaed  natotee  of  the  United  Statea, 
In  Bef erenoe  toBlrau^,and  for  OthcTPnrpoaea." 
22  Stat.atL.8l>.  E.  0.  Hoge,«laoadefeiidaotln 


Utah,  t^  that  board,  in  pnmiance  of  that  aec- 
ttoD  of  uiQ  Act.  The  ot&er  defeodanta  (one  of 
whom  b  icdned  in  each  action),  to  wh:  Artb) 
Pratt,  J(dm  S.  lindaay,  Hannel  Pmtt  ai.- 
Junee  T.  LltOe,  were  respectlTely  depu^  leg- 
Istration  olBcera  In  designated  election  pndncta 
in  which  the  plafntiA  In  the  actlont  aeverallj 


ante  wrongfnllr  and  maUdoualy  reforing  to 
permit  the  plamtUfa  reapectively  to  be  r^Ii- 
tered  aa  qoalifled  Toten  In  the  TerrHoiT  of 
Utah,  whvebj  they  were  deprived  of  the  ilght 
to  vote  at  an  election  lield  In  that  Torltory  on 
NoTembor  7th.  1883.  for  the  election  ot  a  del- 

_  —  „.,  _ ,  Murpbj  la 

plaintUt  below  and  appellant  here,  the  com- 
plaint  li  M  follows: 

"  The  plaindS  above  named  complains  of  the 
defendants,  and  on  Informatton  and  belief  al- 
legea,  that  after  the  9ad  day  of  Uaich,  1883. 
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and  prior  to  the  first  day  of  July,  1889.  onde 
the  provlBlons  of  eectloB  9  of  an  Act  of  th 
Oongrees  of  the  United  States,  ^>piOTed  Hare! 
as,  1882,  and  entitled  ■  An  Act  to  Amend  Sec 
tlon  6862  of  the  Itevised  Statnlea  at  the  Qnltei 


-nlted  Btatee,  dnlj  appointed  the  defendants 
Alexander  Buna^,  A.  S.  Paddock,  G.  !>.  Goc 
tnj,  A.  B.  Carleton,  and  J.  B.  PetUgrew,  t 
penorm  the  dottes  mentioned  In  aaid  aectioc 
to  be  performed  b;  a  board  of  fire  persons,  an 
bf  virtoe  of  said  appointment  the^  became  - 
board  of  Atb  peraoos  with  the  powers  name 
in  said  section. 

"  And,  on  information  and  belief,  the  plaini 
Iff  allegee  that,  after  snch  appointment,  am 
tnlor  to  the  first  day  of  Angiist,  1882,  the  lai 
named  fire  defendanta^  duly  qualified  as  sac! 
appointees,  came  to  Utah  and  organized  as 
board  and  entered  upon  the  exercise  of  th 
powers  and  the  discharge  ot  the  duties  grautfl' 
and  Imposed  by  s^  section  9  of  said  Act  c 
Congrees.  That  atta  eald  organization,  sal 
Ave  defendants  were  ootmnotuy  colled  '  con 
mlssloneis,'  and  are  hereinafter  referred  to  an 
called  the  'Boud  of  Conunladonera.' 

"That  sdd  Board  of  Commissioners  aft«i 
ward  ordered,  diiected  and  snperrised  a  r^Ii 
tration  ot  Um  the  Toters  of  the  Territory  c 
Utsh,  for  the  general  election  In  ealdTenitori 
to  be  held  on  the  7th  day  of  November,  18£ 
tor  the  Section  of  a  Delegate  for  said  Terrltor 
to  the  For^4lghth  Congress,  and  for  such  otlu 
tfacUons  as  m^t  be  held  Mior  to  another  re( 
IstratloD  ot  Toters  ot  said  Territoiyi  and  on  c 
abont  the  10th  day  of  Atignst,  1889,  the  sal 
Board  ot  Oommlsoonecs  made  and  inibllshe 
rales  piorlding  f(n  edd  registration,  for  the  «! 
polntment  ot  registration  officers  and  judges  c 
electlon.and  the  caoTaas  and  retnm  of  the  vote! 
directed  add  K^slradon  to  be  made  dming  tL 
we^  conuneac^g  on  the  second  Monday  c 
September,  1889,  and,  among  other  rulee,  wil 
fully  and  maltdoualy  made  and  published  th 
following: 

•Role  I. 

'There  shall  be  appointed  one  r^Istrado: 
officer  tor  eadi  county,  and  one  depu^  rt^ 
tration  officer  tor  each  prednct  theieot. 
'Rule  IL 

'  Such  r^lstratlon  otBaa  shall,  on  the  sec 
ond  MondsTOt  September  next,  proceed  by  hin 
self  and  bis  deputies  in  the  manner  following 
The  r^iatration  officer  of  eadi  county  shall  pre 
core  from  the  clerk  ot  the  ooun^  court  the  lai 
precedlnz  reglstiy  list  on  flk  In  his  office,  an 
shall,  by  Ums^  or  his  deputies,  reqnlreot  ead 
person  vhoee  name  is  on  said  llat,  or  who  ai 
plies  to  haTe  his  name  placed  on  said  list,  t 
take  and  subscribe  the  following  oath  or  al 
flrmatlon: 

•Territory  of  Utah,        l„ 
OniTUi/qf ■ ("■ 

'  I, ,  being  first  duly  SWOT 

(or  affirmed),  depoee  and  say:  That  I  am  ove 
twenty-one  years  of  age,  and  hsTB  resided  In  tb 
Territoiy  of  Utah  (or  six  months,  and  In  th 

precinct  of one  month  unmediatel 

preceding  the  dale  hereof,  and  (if  a  male)  am 

native  bom  or  naturalized  (as  the  case  may  be 

dtlzen  of  the  United  States,  and  a  taxpayer  L 

11*  U.  » 


MUBFBT  T.  RaXSIT. 


15-47 


ii  Tflteiy  (or  if  ft  fcoMle)  I  tm  nmtiTe  bofii, 
'  or  tbt  wi&,  widow  or  daughter 
J  bt)  of  ft  OAtfre  bom  or  natural- 
flT  tht  Unii«d  States;  and  I  do  fur- 
tor  ftlBnn)  thftt  I  am  not  a 
BBiat;  that  I  am  not  a  yIo- 
^  Ai  kn  of  the  Unhed  States  prohibit- 
)im;  «r  poljxamy;  that  I  do  not  live  or 
m,  «a  man  uan  one  woman  in  the  mar- 
does  anj  relation  eziit  be- 
woman  wluch  has  been  en- 
in  Tiolation  of  the  said 
-••tf  dhe  Udtad  States  prohibiting  Irfgamy  or 
« "^pmf,  ind  if  a  woman)  that  I  am  not  the 
vi'rf  i  pAjpmM,  nor  bare  I  entered  into 
mmtSm  «n  aaj  man  in  riolation  of  the 
Mftrfte  Udtad  Stetea  ooooeming  polygamy 

sworn  to  before  me,  this 
,1881. 


r,  or  his  deputies, 
the  names  of  all  qualified 
"ftviisdh  pietiiict  whose  names  are  not  on 
^Ift  ^es  ihsir  taking  and  subscribing  to 
'  1  €s«h;  and  the  said  registrstion  offi- 
I  Mfta  firam  eski  lists  the  names  of  said 
«h»  Ml  or  lefuae  to  take  said  oath,  or 
moved  &om  the  precinct,  or  are 
voters  under  the  Act  of  Con- 
March  28d  A.  D.  1888,  entitled 
la  Mis  Amsod  SecdoQ  5868  of  the  Revised 
vnsrf  As  Uabad  Sutes,  hi  Reference  to 
lM.«d  fsr  Ocber  Purposes;'  Provided, 
^■t  sdlaB  of  any  rcglitration  ofllcer  may 


Zi 


d  hj  this  commission. 

Aid  providsd,  further, 

flieer  be  unable  to  pio- 

list  from  the  office  of  the 

or  if  the  same  have  been 

^id  o'^'.cer  and  his  dep- 

re^biry  list  in  full  of  all 

of  the  county,  u»- 

tliese  rules.' 

Boaid  of  Commissionen  alM>,  by 

'  for  the  appointment  of  and  ap- 

Jadcea  of  election  for  each  dec- 

Ias3d  TcsTitoiy. 

and  bdief,  the  plaint 

the  dcfendanft  E.  D.  Hoge,  was 

tm  oAoer  for  the  Oomnty  of 

Tcrritofy  of  Utah,  and  the 

^ntt,  was  appointed  deputy 

for  the  fourth  election  pre- 

yf  8ak  Lake  in  said  countT, 

the  appointment,  duly 

\  acted  tiiroughnut  the 

Rgistrstioa  and  deputy 


'^r.K 


^yVy  that  on  theseo- 

teilsn,  the  defendant 

le^iCrstioo  officer  for 

in  'the  City  and  Oounty  of 

ing  under  the  direction 

commenced  registering 

prvdact  and  making  a  regis- 

and  continued  diuly 

of  Saturday  of  the 

wsadosed* 

alkgM  that  he  is  a  native 

of  America,  and, 

of  March,  1888,  was  more 

U.  &.  BooE  88. 


than  twenty-one  years  of  age:  that  he  has  re- 
sided continuously  in  the  Tantorrof  Utah  for 
more  than  eleven  yesrs,  and  reslaed  continu- 
ously in  the  fourth  precinct  of  Salt  Lake  City 
in  said  Territory  for  more  than  two  years  past; 
that  he  has,  for  more  than  ten  years  prior  to  the 
November  election  in  1882,  lawfully  exercised 
the  rights  and  enjoyed  the  privileges  of  the 
elective  franchise  in  nid  Territory,  and  has,  for 
more  than  ten  years  last  past,  owned  taxable 
property  and  been  a  taxpayer  in  said  Territory; 
ana  that  his  name  was  on  the  last  r^;istration 
list  of  the  voters  of  the  second  precinct,  Ogden 
City,  Weber  Coun^  Uti^,  made  prior  to  the 
second  Monday  of  September,  1888. 

"  And  the  plaintiff  alleges  that  he  has  not, 
stnoe  more  than  three  years  prior  to  March  88, 
1 888,  married  or  entered  into  any  marriage  con- 
tract or  relation  with  any  woman,  or  m  anv- 
wise  violated  the  Act  of  Congress  approved  July 
1, 1868,  defining  and  provioing  for  the  punish- 
ment of  bigamy  in  the  Territmes,  and  has  re- 
sided contmuouslv  and  openly  in  the  counties 
of  Weber  and  Salt  Lake,  Utah,  for  ten  years 
last  past,  and  has  not  violated  any  of  the  pro- 
visions of  the  Act  of  Congress  approved  March 
88, 1888,  entitied  'An  Act  to  Amend  Section 
5868  of  the  Revised  Statutes  of  the  Uzdted 
States,  in  Reference  to  Bigamy,  and  for  Other 
Purposes;'  and  that  he  has  not,  on  or  since  the 
88d  day  of  March,  1888,  cohabited  with  more 
than  one  woman,  and  has  never  been  charged 
with  or  accused  or  convicted  of  bigamy  or  po- 
lygamy, or  cohabiting  with  more  than  one  wo- 
man, m  any  court  or  before  any  ofilcer  or  tri- 
bunal. 

'*  And  the  plaintiff  alleges  that  on  the  18th 
day  of  September,  1888,  he  personally  went  be- 
fore the  defendant  Arthur  Pratt,  then  acting  as 
deputy  xegfcrtration  officer  in  and  for  the  fourth 
precinct  in  Salt  Lake  Citv  aforesaid,  and  signed 
and  presented  to  said  defendant,  and  offered  to 
verify,  and  requested  the  said  defendant  to  take 
and  certify  plaintiff's  oath  to  the  following  af- 
fidavit, to  wit: 
•  Territory  of  Utah,  )  .,. 
Omnii/  cfSaU  LaJcc,  s  "" 

'  I,  Jesse  J.  Murphy,  being  first  duly  sworn, 
depose  and  say:  I  am  over  twenty -one  vears  of 
a^,  and  have  continuously  resided  in  tne  Ter- 
ritory of  Utah  for  more  than  six  months,  to 
wit:  for  more  than  eleven  years  last  past;  I  have 
resided  in  the  fourth  precinct  of  Salt  Lake  City 
more  than  six  months  next  preceding  the  date 
hereof,  and  now  reside  therein;  I  am  a  male 
native  bom  citizen  of  Uie  United  States  of  Amer- 
ica, and  a  i»operty  owner  and  taxpayer  in  said 
Territory  of  Utah.  I  have,  under  the  laws  of 
the  Territory  of  Utah,  exercised  the  elective 
franchise  in  said  Territory  for  more  than  ten 
years  last  past.  I  have  not,  within  three  years 
prior  to  the  88d  day  of  March,  1888,  or  since, 
naving  a  wife  livli^  married  another,  or  an- 
other woman:  and  1  have  continuously  and 
openly  resided  in  the  counties  of  Weber  and 
Salt  Lake,  in  the  Territory  of  Utah,  for  more 
than  three  years  prior  to  the  ^  day  of  March, 
1888,  and  I  have  not,  on  or  since  the  88d  day  of 
March,  1888,  having  a  wife  living,  married  an- 
other, or  simultaneously,  or  on  the  same  day, 
married  more  than  one  woman,  or  on  or  since 
said  last  nuned  date  married  or  entered  into  any 
marriage  contract  or  relation  with  any  woman, 
4  49 
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or  oohabited  with  more  than  one  woman,  or  in 
anywise  yiolated  the  Act  of  Congress  entitled 
'  An  Act  to  Amend  Section  5852  of  the  Revised 
Statutes  of  the  United  States,  in  Reference  to 
Bigamy,  and  for  Other  Purposes,'  approved 
March  22d,  1882.  My  name  is  on  the  last  reg- 
istry Ust  of  voters  of  the  second  precinct«  Ogden 
City,  Weber  County  Utah. 

Jesse  J.  Murphy. 

'Subscribed  and  sworn  to  before  me,  this 
thirteenth  day  of  September,  A.  D.  1882.' 

**  And  at  the  same  time  the  plaintiff  request- 
ed the  said  defendant  Arthur  Pratt,  to  put 
plaintiff's  name  on  the  registry  list  of  voters  of 
said  precinct,  and  to  register  him  as  a  voter 
therein .  That  the  said  defendant  Arthur  Pratt, 
acting  under  the  directions  of  the  other  defend- 
ants, willfully  and  maliciously  refused  to  re- 
ceive said  affidavit  or  to  swear  plaintiff  thereto, 
or  to  register  him  as  a  voter  of  said  precinct, 
but  on  tne  contrary  wiUfuUy  and  maliciously 
struck  plaintiff's  name  off  the  list  of  registered 
voters  of  said  precinct,  and  left  Ida  name  off 
*he  list  of  voters  of  said  precinct,  made  at  (taid 
•^gistration. 

"  That  afterwards,  before  the  close  of  said 
registration,  and  on  Uie  14th  day  of  September, 
16S2,  the  plaintiff  presented  a  duplicate  of  said 
last  named  affidavit  to  the  defendant  E.  D. 
Hoge,  then  acting  as  county  registration  officer 
for  said  County  of  Salt  Lake,  and  informed  him 
of  the  ruling  and  action  as  aforesaid  of  the  de- 
fendant Arthur  Pratt,  and  requested  the  de- 
'  fendant  £.  D.  Hoge  to  correct  and  reverse 
said  ruling,  and  to  mstruct  the  defendant  Ar- 
thur Pratt  to  swear  plaintiff  to  said  affidavit 
and  register  him  as  a  voter,  and  the  said  de- 
fendant £.  D.  Hoge  willfully  and  maliciouiily 
refused  to  correct  or  change  said  ruling  huIi 
[S8 J      action,  and  approved  and  affirmed  the  S€  m*  C^ 

"  That  on  the  16th  day  of  September,  lo 
the  plaintiff  presented  to  said  Board  of  ^C'l- 
misaoners  a  duplicate  of  said  last  nameu  afd- 
davit  and  informed  them  of  the  action  and  ml- 
ing  of  the  defendants  Arthur  Pratt  and  £.  D. 
Hoge,  and  requested  said  board  to  reverse  and 
correct  said  rulings  and  action,  and  to  direct 
that  plaintiff's  oath  to  said  affidavit  be  taken, 
and  that  he  be  r^nstered  as  a  voter  of  said  pre- 
cinct, and  the  saidBoard  of  Commissioners  will- 
fully and  maliciously  refused  to  correct  or 
change  said  rulines,  and  affirmed  and  approv^ 
the  same;  and  said  last  named  ruUnff  was  made 
before  the  close  of  the  registration  hi  said  pre- 
cinct, and  when  there  was  still  time  for  plaint- 
iff to  have  registered  before  the  close  of  the  reg- 
istration. 

"  And,  on  information  and  belief,  the  plaint- 
iff alleges  that  the  defendants  all  knew  that, 
unless  the  plaintiff's  name  appeared  on  the  reg- 
istration list  then  being  made  of  the  voters  of 
said  precinct,  his  vote  would  not  be  received  at 
the  election  to  be  held  November  7, 1882,  or  at 
any  election  until  after  another  registration  of 
voters. 

"  That  at  an  election  held  throughout  the  Ter- 
ritory of  Utah  on  the  7th  of  November,  1882, 
for  the  election  of  a  delegate  for  the  Territoiy 
of  Utah  for  the  Forty-eighth  Congtees,  the 
plaintiff  went  before  the  judges  of  Section  in 
said  fourth  precinct  of  the  City  of  Salt  Lake,  in 
the  County  of  Salt  Lake,  at  the  pkce  where  the 
votes  in  Mid  prednct  were  bdng  taken,  and 
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offered  to  vote  at  said  election,  and  tendered  and 
offered  to  take  the  same  affidavit;  but  the  said 
Judges  refused  to  receive  his  vote,  on  the  groxmd 
that  he  was  not  registered  as  a  voter  in  siud  pre- 
cinct. 

"  And,  on  infoimation  and  belief,  the  plaint- 
iff allej^es  that  the  defendants,  and  each  of^tbeoi. 
Intending  to  wrongfully  deprive  the  plaintitt 
of  the  elective  franchise  in  said  Territory , 
willfully  and  maliciously,  by  the  acts  and  in 
the  manner  aforesaid,  refused  the  plaintiff 
registration  as  a  voter  at  the  said  registra- 
tion commenced  on  the  second  Monday  of 
September,  1882,  and  deprived  the  plaintiff 
of  the  right  to  vote  at  the  election  held  in 
said  Territory  on  the  7th  day  of  November, 
1882,  and  at  all  elections  under  said  regis- 
tration, whereby  plaintiff  has  sustained 
damage  to  the  amount  of  $1,200. 

•'\vuerefore  the  plaintiff  prays  Judgment 
against  the  (lefen<'ants  for  the  sum  of  $1,200  and 
costs  of  suit/' 

In  the  case  in  which  Mary  Ann  M.  Pratt  is 

glaintiff  nnd  appellant  the  complaint  is  similar 
1  all  res^tc:s,  except  the  allegatl.ons  as  to  her 
qualifications  ns  a  voter,  and  the  contents  of  the 
affidavit  which  she  offei  ed  to  the  deputy  regis- 
tration officer.  The  averments  as  to  her  quali- 
fications are  as  follows: 

*'  And  the  plaintiff  alleges  that  she  is  a  native 
citizen  of  the  United  States  of  America,  and 
prior  to  the  22d  day  of  March,  1882.  was  more 
than  twenty-one  years  of  age;  that  she  has  re- 
sided continuously  in  the  Territory  of  Utah  for 
more  than  thirty  years,  and  resided  continuous- 
ly in  the  third  pi'ecinct  of  Salt  Lake  City',  in 
aaid  Territory,  for  more  than  two  years  last  past ; 
that  she  has.  for  more  than  five  years  prior  to 
the  November  election  in  1882,  lawfully  exer- 
cised the  rights  and  enjoved  the  privileges  of 
the  elective  nanchise  in  saia  Territory,  and  has, 
for  more  than  five  years  last  past,  owned  tax- 
able property  nnd  been  a  taxpayer  in  said  Ter- 
ritory, and  tiiat  her  name  was  on  the  last  reg:is- 
tration  list  of  the  voters  of  the  third  precinct, 
made  prior  to  the  second  Monday  of  September, 
1882. 

**  And  the  plaintiff  alleges  that  she  is  not,  and 
never  has  been,  a  bigamist  or  a  polygamist;  that 
she  is  the  widow  of  Orson  Pratt,  Sen. ,  who  died 
prior  to  the  22d  dav  of  March,  1882,  after  a  con- 
tinuous residence  in  said  Territory  of  more  than 
thirty  years,  and  that  since  the  death  of  her 
said  husband  she  has  not  cohabited  with  any 
man." 

The  affidavit  proposed  by  her  contained  tlie 
same  aUegations. 

Alfred  Randall  and  Mildred  £.  Randall, 
plaintiffs  in  another  action,  sue  as  husband  and 
wife,  in  the  ri^ht  of  the  wife,  for  injury  to  her 
by  reason  of  being  deprived  of  her  right  to  vote. 
The  averments  in  the  complaint  as  to  her  qua^ 
ifica*Jou8  are  as  follows: 

"  And  the  plaintiffs  allege  that  the  plaintiff 
MUdred  £.  Randall,  is  a  native  citizen  of  the 
United  States  of  America,  and  prior  to  the  22d 
day  of  March,  1882,  was  more  than  twenty-one 
years  of  age;  that  she  has  resided  continuoual y 
in  the  Tenitory  of  Utah  for  more  than  twenty 
years,  and  resided  continuously  in  the  second 
precinct  of  Salt  Lake  City,  in  said  Territory, 
for  more  than  two  years  last  past;  that  she  has, 
for  more  than  ten  years  prior  to  the  November 
election  in  188?  ^awfully  exercised  the  ri^ta 
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■.  tyrni  te  |it{>ile|gei  of  the  elective  f ran- 
t*  said  Terrttary,  Bod  has,  for  more  than 
:« i«n  mM  pMi.  owned  UxaUe  property  and 
m^imtfnv  ia  nid  Territory;  and  that  her 
■arni ui the  hMC  re^ntratlon  list  of  the  vo- 
r«  i  at  meond  rrtonct,  made  prior  to  the 
■ati  laadiT  of  bepcember,  18S2. 

AaiOtliiiiatifli  aUege  that  the  plaintiff 

C«M  L  itiadaZl,  for  more  than  three  vears 

Mim^m  bfCD  and  it  the  wife  of  the  plaint- 

'  *>is  RaadalL  who  ia,  and  prior  to  Alarch 

^  >fe  vM^  a  aatiTe  boro  citizen  of  the  Unit- 

«.  *(aa  «f  Anerka;  that  ahe  haa  not  on  or 

v*  I«ri  S,  1882,  cohabited  with  any  biga- 

tA  ^irpniti^  or  with  any  man  cohabiting 

'A  aot  tkiB  ooe  woman;  that  she  is  not  a 

.-iSJB  «  polxeamiat.  and  never  lias  been  a 

;i:M  3rpQfT{>mist,  and  has  not  in  any  way 

-•^d  te  Art  of  CoQgreas  entitled  *  An  Act 

.  iaad  bedian  S853  of  the  Beriaed  Sutntea 

?  k  CsitHi  Stalea,  in  Reference  to  Bigamy » 

^Iruoff  Paipoaea,'  approved  March  22, 

Tte  riUarii^  pwamted  by  her  to  the  deputy 
and  rejected  by  him  con- 
t  mmt  alfefpatioDa.  In  lul  other  re- 
i  ompUdat  tt  atmUar  to  all  the  otheri. 
B  CkvauD  and  Ellen  C.  Clawson  alao 
and  wife,  in  the  wif e'a  right, 
in  the  complaint  an  to  iier 
lie  aa  foOowa: 
h»  iriautiffa  allege  that  the  pUdntiff 
B  '  Chwtt  ia  a  tuUire  citizen  of  the 
K  nMa  of  America,  and  prior  to  the  8dd 
tf  Itfck  lettt,  waa  more  than  twenty-one 
»<f  aft  thtf  riie  haa  resided  continuously 
a  Tnaorr  of  Utah  for  more  than  thirty- 
r^oa.  mi  Raided  cootinooualy  in  the  fifth 
:  if  SaH  Uke  City,  in  said  Territory, 
two  yean  last  past;  that  she  has, 
tea  yearspirior  to  the  November 
-■«  a  1489;  lawfully  exercised  the  rights 
«^firi  tha  pririlegea  of  the  elective  &an- 
>  a  wd  Ttfritory,  and  has.  fur  more  than 
^<a>  IMS  past,  owned  taxable  property  and 
'•ttyavtr  ia  aaftd  Tefritory,  and  that  her 
i^ssaitekatregiaCzationliat  of  the  vo- 
rf  Mi  tflh  pcecinct. made  prior  to  the  sec- 
K«*?  «f  bepcember,  imL 
M  ifet  paiasifla  allege  that  the  phdntiff , 
K  -  Cli«Ma,  la  not  and  never  has  been  a 
«  prlvfaaii^t.  and  la  not  cohabiting 
k  fAab^ed  with  any  man  except 
ikt  oo-plaintiff  hemn.  to  whom 
'  «•  javfaSlv  married  more  than  fifteen 
*^>«%ad«r  wfaocD  ahe  ia  the  first  and  law- 

^M  la  plaiBtiir  Hiram  B.  Clawson  has 
4r  eaicnd  into  any  marriage  con- 
wit^  any  woman  within  the 
V  *«n  sad  ksa  cotuinnooaly  and  openly 
Hm^Ckfoi  2teJt  Lake,  in  said  Terri- 
tf  Ctek.  im  BWfa  than  twenty  years  last 
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to  tW  deputy  !egiatration  ofll- 
forth  the  aame  facta. 

Jamea  3L  Barlow  is 

the  avcrmenta  in  the  com- 

iSkm  thorn  ia  the  case  o^ 

ominfnlL 

filed  to  the  com- 

oo  the  ground  that 

to  constitute  a 
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cause  of  action.  These  demurrers  were  sus- 
tained, and  the  plaintiffs  electing  to  abide  by 
their  pleadings,  judgment  was  rendered  for  the 
defendants,  which  are  now  brought  by  appeals 
for  revision  to  this  court. 

The  Act  of  March  22,  1882.  is  as  follows: 
"An  Act  to  Amend  Section  Fif tv-three  hundred 

and  fifty-two  of  the  Revised  Statutes  of  the 

United  States  In  Reference  to  Bigamy,  and 

for  Other  Ptirposes. 

"  Be  it  enacted  by  the  Senate  and  Hauee  ef 
Repreeentatitee  of  tfte  United  States  of  America 
in  Congresi  assembled.  That  section  fifty-three 
hundred  and  -fifty-two  of  the  Revised  Statutes 
of  the  United  States  be  and  the  same  is  hereby 
amended  so  as  to  read  as  follows,  namely: 

"  Everv  person  who  has  a  husband  or  wife 
living  who.  in  a  Territory  or  other  place  over 
whicn  the  United  States  nave  exclusive  Juris- 
diction, hereafter  marries  another,  whether  mar- 
ried or  single,  and  any  man  who  hereafter  si- 
multaneously.or  on  the  same  day.marries  more 
than  one  woman,  in  a  Territory  or  other  place 
over  which  the  United  States  have  exclusive 
iurisdiction.  is  guilty  of  polygamy,  and  shall 
be  pimished  by  a  fine  of  not  more  than  five  him- 
dred  dollars  and  by  imprisonment  for  a  term  of 
not  more  than  five  years;  but  this  section  shall 
not  extend  to  anv  person  by  reason  of  any  for- 
mer marriage  whose  husband  or  wife  by  such 
marriage  shall  have  been  absent  for  five  suc- 
cessive years,  and  is  not  known  to  such  person 
to  be  living,  and  is  believed  by  such  person  to 
be  dead,  nor  to  any  person  by  reason  of  any  for- 
mer marria^  which  shall  have  been  dissolved 
by  a  vnlid  decree  of  a  comp>etent  court,  nor  to 
any  person  bv  reason  of  any  former  marriage 
which  shall  have  been  pronounced  void  by  a 
valid  decree  of  a  competent  court,  on  the  groimd 
of  nullity  of  the  maniage  contract 

*•  Sec.  2.  That  the  foregoing  provisions  shall 
not  affect  the  prosecution  or  punishment  of  any 
offense  already  committed  against  the  section 
amended  by  the  first  section  of  this  Act. 

**  Sec.  8.  That  if  any  male  person,  in  a  Ter- 
ritory or  other  place  over  which  Uie  United 
States  have  excluidve  Jurisdiction,  hereafter  co- 
habits with  more  than  one  woman,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction uereof  shall  be  punished  by  a  fine  of 
not  more  than  three  hun<fred  dollars,  or  by  im- 

Erisonment  for  not  more  than  six  months,  or  by 
otb  said  punishmenU,  in  the  discretion  of  the 
court. 

•*  Sea  4.  That  counu  for  any  or  all  of  the  of- 
fenses named  in  sections  one  and  three  of  this 
Act  may  be  Joined  in  the  same  information  or 
indictment 

"  Sec  5.  That  in  any  nrooecution  for  biga- 
my, polygamy,  or  imlawful  cohabitation,  un- 
der any  Statute  of  the  United  States,  it  shall  be 
sufiSdent  cause  of  challenge  to  any  person  drawn 
or  summoned  as  a  Jiuyman  or  talesman,  first, 
that  he  is  or  has  been  living  in  the  practice  of 
bigamy,  polygamy,  or  unlawful  cohabitation 
with  more  than  one  woman,  or  that  he  is  or  haa 
been  guilty  of  an  offense  punishable  by  either 
of  the  foregoing  sections,  or  by  section  fifty- 
three  hundred  and  fifty-two  of  the  Revised  Stat- 
otea  of  the  United  States,  or  the  Act  of  July 
first,  eighteen  hundred  and  sixty-two,  mtitlea 
'An  Act  to  Punish  and  Prevent  the  Practice  of 
Polygamy  hi  the  Territories  of  the  United  State* 
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aClbeUnhadSUleiL   (Aa 
rlml  KDTCRmMnt  fcr  Utah, 
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f**!^w  «rf  L  t«h,  1878,  proTidiDgfOTtSe 
3^^^*  "■  •"•"•  and  to  fnither  TeKulat« 
~  **^**«  eondtictii^rtectiooa  In  Out  Ter- 

I  tba  foOowtDg  prorlaknu: 

-%  in  Iheir  ramdlve  coim- 

'   '  d  tbe  R^btntlon  offl- 

~"o  qipmnt  A  reddent 


an  the  legistend  vol«n  of  such  preclDct,  and  lia 
•luUl,  on  or  before  the  flnt  daj  of  July  in  eacb 
jeor,  deliver  til  of  Mid  IbU  and  affldaviU  to  Om 
clerk  of  the  coun^  court 

"  Sec  5,  The  clerk  of  the  county  court  shall 
ddlver  to  the  assessor  the  registry  lists  wheu- 
erer  necesmry  for  the  revision  thereof,  or  ridd- 
ing names  thereto,  and  tlic  astesitor  in  person  oi 


IBT8  and  ovtry  second  year  thereafler,  enter 
names  of  Toten  on  the  registry  list  In  the  man- 
ner provided  In  section  turee  of  this  Act,  and 
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county,  one  at  least  of  whom  shall  he  of  the 
political  party  that  was  in  the  minority  at  the 
last  preyious  election,  if  any  such  party  there  be 
in  such  precinct,  to  act  as  Judges  of  general  and 
special  elections;  and  they  shall  designate  one 
of  the  persons  appointed  to  preside,  and  the 
other  two  tp  act  as  clerks  of  said  elections.  And 
the  clerk  of  said  court  shall  make  out  certifi- 
cates of  said  appointments,  and  transmit  the 
same  by  mail  or  other  safe  conveyance  to  the 
persons  so  appointed,  who,  previous  to  entering 
upon  said  office,  shall  take  and  subscribe  an 
oath  to  the  effect  that  they  will  well  and  faith- 
fully perform  all  the  duties  thereof  to  the  best 
of  tiieir  ability,  and  that  they  will  studiously 
endeavor  to  prevent  any  fraud,  deceit  or  abuse 
at  any  election  over  which  they  may  preside. 
If,  in  any  precinct,  any  of  such  Judges  decline 
to  serve  or  fail  to  appear,  the  voters  of  said  pro- 
duct, first  assembled  on  the  day  of  election,  to 
the  number  of  six,  at  or  immediately  after  the 
time  designated  for  opening  the  poUs,  may  elect 
a  Judge  or  iudges  to  fill  tne  vacancy,  and  the 
persons  so  mected  shall  quaUfy  as  hereinbefore 
provided." 

Sections  10  and  11  prescribe  how  ballot-boxes, 
keys,  etc.,  shall  be  procured,  and  provide  for 
envelopes  and  ballots,  and  for  keeping  the  box- 
es during  the  voting  and  until  the  canvass;  and 
section  Si  provides  how  the  Judges  shall  beep 
the  lists,  etc. 

"  Sec  18.  Every  voter  shall  dedgna^  on  a 
single  ballot,  written  or  printed,  the  name  of  the 
person  or  persons  voted  for,  with  a  pertinent 
designation  of  the  office  to  be  filled,  and  when 
any  question  is  to  be  decided  in  the  affirmative 
or  negative,  he  shall  state  the  proposition  at  the 
bottom  of  the  ballot,  and  write  tnereunder  jes 
or  no,  as  he  may  deedre  to  vote  thereon,  which 
baUot  shall  be  neaUy  folded  and  placed  in  one  of 
the  envelopes  hereinbefore  provided  for,  and  de- 
livered to  the  presiding  Judge  of  election,  who 
shidl,  in  the  presence  of  the  vote^  on  the  name 
of  the  prcy^osed  voter  being  found  on  the  regis- 
try list,  and  on  all  challenffes  to  ihich  vote  oe- 
ing  decided  in  favor  of  8U(£  voter,  deposit  it  in 
the  ballot  bos,  without  any  mark  whatever  be- 
ing placed  on  such  envelope;  otherwise  the  bal- 
lot i^iall  be  rejected." 

The  remainder  of  the  Act  relates  to  the  can- 
vass, returns  and  certificates  of  election. 

Msan,  €(earffe  G.  Vest.  Wayne  Mao- 
Voaifh,  Franmn  8,  Biehardi  and  OhiorUi  W. 
Bennett,  for  appellants, 

Mmn,  S.  F.  PhilUps,  SoUeiUfr-Oen.,  and 
Benjamin  Hrir'i  w«w«t«r»  Attif-Oen., 
for  appellees. 

Mr.  JuiticL  lHaMhoKfm  deUvered  the  oi^- 
Ion  of  the  court: 

These  cases,  although  actions  at  law,  were 
not  tried  by  Jury;  and  therefore  are  rightly 
brought  here  by  appeal,  according  to  the  pro- 
vision of  the  Act  of  Conmss  of  April  7,-1874, 
18  Stat  at  L.,  pt.  8,  p.  87;  Supplement  Rev. 
Stat,  12;  StrincfdUno  v.  Cain,  99  U.  S.,  610 
mk.  25Ji.  ed.,  4211;  Beeht  v.  BaughUm,  105  U. 
8. ,  285  OBk.  26  Ji.  ed. ,  1018] :  Woolf  v.  Hamilton, 
108  U.  8.,  16  [Bk.  27,  L.  ed.,  685]. 

The  wronff  complained  of  in  each  case  by'the 
respective  pmhittSs  is,  ''That the  defendants, 
ana  each  of  them,  intending  to  wrongfully  de- 
prive Uie  plaintiff  of  the  daotlve  fnaichiBe  in 
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said  Territo*y,  willfully  and  raalldoiisljr,  by  the 
acts  and  in  ^he  manner  aforesaid,  reniflea  the 
plaintiff  registration  as  a  voter,  at  the  said  reg- 
istration commenced  on  the  second  Monday  of 
September,  1^2,  and  deprived  the  plaintiff  of 
the  right  to  vote  at  the  election  held  In  said  Terri- 
tory on  the  7th  day  of  November,  1882,  and  at 
all  elections  under  said  registration." 

The  acts,  which  it  is  <uleged  were  dora  by 
the  five  defendants,  as  a  Board  of  Commijwlon- 
ers  or  Canvassers,  imder  the  law  of  Mardi  22, 
1882,  and  which  contributed  to  the  wrong  and 
constituted  part  of  it  are,  that  they  prescribed 
as  a  condition  of  r^:istration  an  unauthorized 
oath,  set  out  in  the  complaint,  in  a  rule  promul- 
gated by  them  for  the  government  of  the  regis- 
tration officers;  and  that  the  deputy  registra- 
tion officer  having,  in  obedience  to  sudi  rule, 
"  acting  imder  the  directions  of  the  other  de- 
fendants," willfully  and  maliciously  refused  to 
receive  the  affidavit  tendered  by  the  plaintiff  in 
lieu  of  that  prescribed  by  Uie  rule  of  Uie  board, 
and  to  register  the  plaintiff;  and  that  Uie  oouDty 
registration  officer,  on  appeal,  having  refused 
to  order  otherwise,  the  Board  of  Commission- 
ers also  refused  to  reverse  and  correct  these  rul- 
ings and  to  direct  the  registration  of  the  plaint- 
iffs respectively,  but  affirmed  and  approved  the 
same. 

But  an  examination  of  the  ninth  section  ol 
the  Act  of  March  22, 1882  [22  Stat  m  L.,  80], 
providing  for  the  appointment  and  prescribinjg 
the  duties  and  powers  of  that  board,shows  thai 
they  have  no  functions  whatever  in  respect  tc 
the  registration  of  voters,  except  the  appoint 
ment  of  officers  inplace  of  those  previously  au 
thorized,  whose  offices  are  by  that  section  of  th< 
law  declared  to  be  vacant;  and  the  persons  ap 

Sointed  to  succeed  them  are  not  subject  to  th< 
irection  and  control  of  the  board,  but  are  re 
quilled,  until  other  provision  be  niade  by  thi 
Legislative  Assembly  of  the  Territory,  to  pet 
form  all  the  duties  relating  to  the  rc^i^ration  o 
voters,  "  under  the  existing  laws  of  the  Unitei 
States  and  of  said  Territdry."  The  IxMml  an 
not  authorized  to  prescribe  rules  for  ffovemini 
them  in  the  performance  of  these  duues,  mucl 
less  to  prescribe  any  qualifications  for  voters  a 
a  condition  of  regi^ration.  The  statutory  pow 
ers  of  the  board  are  Umited  to  the  appointmen 
of  the  registration  and  election  officers,  authoi 
thorized  to  act  in  the  first  instance  under  Ui 
law  imtil  provision  is  made  by  the  TexritorU 
Legislature  for  the  appointment  of  Uioir  sui 
oessors,  and  to  the  canvass  of  the  returns  an 
the  issue  of  certificates  of  election  "  to  thos 
persons  who,  being  eligible  for  such  electiot 
shall  appear  to  have  been  lawfully  elected. 
The  proviso  in  the  section  does  indeed  dedai 
**  that  said  board  of  five  persons  shall  not  e: 
dude  any  person  otherwise  eligible  to  yote  froi 
the  poUs  on  account  of  any  opinion  such  pe 
son  may  entertain  on  the  subject  of  bigamy  < 
polygamy; "  but,  In  the  absence  of  any  geneon 
ana  express  power  over  the  subject  of  deda 
in^  the  qualmcations  of  voters,  it  is  not  a  ]u 
inference  from  the  words  of  this  proviso  tli; 
it  was  intended  to  admit  by  implication  the  e 
istence  of  any  authority  in  the  board  to  exclu< 
from  registration  or  the  right  to  yote,  any  pc 
son  whatever,  or  in  any  manner  to  define  ta 
declare  what  the  qualifications  of  a  yoter  ahj 
be.    llie  prohibition  against  exduding  any  p^ 
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negadye  the  fact  It  cannot  therefore  be  in- 
f emd  that  she  was  a  lawfully  qualified  Toter. 

The  cases  of  Murphy  and  Barlow  are  alike  in 
substance.  In  Murphy's  case»  the  allegations 
are,  "that  he  has  not  since  more  than  three 
years  prior  to  March  22, 1882,  married  or  en- 
t^ed  into  any  marriage  contract  or  relation  with 
any  woman,  or  in  anywise  violated  the  Act  of 
Congress  approved  July  ].  1S62  [12  Stat,  at  L., 
l^Oj  5011  defining  and  proyiding  for  the  punishment 
of  bigamy  in  the  Territories,  *  *  *  and  has 
,  not  violated  any  of  Uie  provisions  of  the  Act  of 
Congress  approved  Mandi  22, 1882,  etc.,  •  •  • 
and  that  he  nas  not,  on  or  since  the  22d  day  of 
March,  1882,  cohabited  with  more  than  one  wo- 
man, and  has  never  been  charged  with  or  ac- 
cused or  convicted  of  bigamy  or  polygamy,  or 
cohabiting  with  more  than  one  woman,  in  any 
court  or  before  any  officer  or  tribimaL"  In 
Barlow's  case,  the  statement  on  one  point  is 
stronger.  It  is,  "  that  he  has  not,  on  or  since 
the  first  day  of  July,  1862,  married  or  entered 
into  any  marriage  contract  or  relation  with  any 
woman,  or  in  anywise  violated  the  Act  of  Con- 
gress approved  Juljr  1, 1862,  defining  and  pro- 
viding for  thepunishment  of  bigamy  in  the 
Territories."  That  is  to  say,  that,  although  he 
may  have  married  a  second  wife,  it  was  ^ore 
any  law  existed  in  the  Territory  prohibiting  it, 
and,  therefore,  it  could  not  have  been  a  cruni- 
nal  offense  when  committed. 

But  in  both  cases  the  complaints  omit  the  al- 
legation that,  at  the  time  the  plaintiffs  respect- 
ively claimed  to  be  registered  as  voters,  they 
were  not  each,  either  a  bigiunist  or  a  polyga- 
mist  » 

It  is  admitted  that  the  use  of  these  ven'  derms 
in  the  complaint  is  not  necessary,  if  the  oisqual- 
ifications  lawfully  implied  by  Ithem  are  oUier- 
wise  substantially  denied.  That  such  is  their 
case  is  maintained  by  the  appellants. 

The  words  "bigamist"  and  "polygamist" 
evidently  are  not  used  in  this  statute  in  the 
sense  of  describing  those  who  entertain  the  opin- 
ion that  bigamy  and  polygamy  ought  to  be  tol- 
erated as  a  practice  not  inoonsistent  with  the 
good  order  of  society,  the  welfare  of  the  race, 
and  a  true  code  of  morality,  if  such  there  be; 
because,  in  the  proviso  in  the  ninth  section  of 
the  Act,  it  is  expressly  declared  that  no  person 
shall  be  exclude  from  the  polls,  or  be  denied 
his  vote,  on  account  of  any  opinion  on  the 
subject. 

It  is  argued  that  they  cannot  be  understood 
ss  meaning  those  who,  prior  to  the  passage  of 
the  Act  of  March  22,  1882,  had  contracted  a 
bigamous  or  polygamous  marriage,  either  in 
violation  of  an  existing  law,  sncti  as  that  of 
July  1,  1862,  or  before  the  enactment  of  any 
[41]  law  forbidding  it;  for  to  do  so  would  give  to 
the  statute  a  retrospective  effect,  and  by  thus 
depriving  citizens  of  civil  rights,  merely  on  ac- 
count 01  past  offenses,  or  on  account  of  acts 
which  when  committed  were  not  offenses,  would 
make  it  an  esr  vast  facto  law,  and  therefore  void. 
And  the  conclusion  is  declared  to  be  necessary, 
that  the  words  polygamist  and  bigamist,  as  used 
in  the  8th  section  of  the  Act,  can  mean  only 
such  persons  as,having  violated  the  first  section 
ux  the  Act,  are  ^uil^  of  polygamy;  that  is, 
"  EveiT  person  wno  has  a  husband  or  wife  liv- 
ing, who,  in  a  Territory  or  other  place  over 
which  the  United  States  have  exclusive  Juris- 
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diction,  hereafter  marries  another,  whether  mar- 
ried or  single,  and  any  man  who  hereafter  si- 
multaneously  or  on  the  same  day  marries  more 
than  one  woman,  in  a  Territory  or  other  place 
over  which  the  United  States  have  exclusive 
Jurisdiction." 

But  there  is  another  meaning  which  may  be 
given  to  these  words,  which,  we  think,  is  the 
one  intended  by  Congress.  In  our  opinion,  any 
man  is  a  polyeamist  or  bigamist,  in  the  sense  of 
this  section  of  the  Act,  who,  having  previously 
married  one  wife,  still  living,  and  having  an- 
other at  the  time  when  he  presents  himsSf  to 
claim  registration  as  a  voter,  still  maintains  thai 
relation  to  a  plurality  of  wives,  although  fron^ 
the  date  of  the  passage  of  the  Act  of  S&ch  22, 
1882,  until  the  day  he  offers  to  renter  and  to 
vote,  he  may  not  in  fact  have  cohabited  with 
more  than  one  woman.  Without  regard  to  the 
question  whether  at  the  time  he  entered  into 
such  a  relation  it  was  a  prohibited  and  punish- 
able offense,  or  whether  by  reason  of  lapse  oi 
time  since  its  commission  a  prosecution  for  it 
may  not  be  barred,  if  he  still  maintains  the  re- 
lation  he  is  a  bigamist  or  polyeamist,  because 
that  is  the  etcUus  which  tne  fixed  habit  and 
practice  of  his  living  has  established.  He  has 
a  plurality  of  wives,  more  than  one  womai 
whom  he  recognizes  as  a  wife,  of  whose  chil 
dren  he  is  the  i^knowledged  father,  and  when 
with  their  children  he  maintains  as  a  family,  o 
which  he  is  the  head.  Andthissto^tMastosev 
en\  wives  may  well  continue  to  exist,  as  a  prac 
tical  relation,  although  for  a  period  he  may  no 
in  fact  cohabit  with  more  than  one;  for  that  i 
quite  consistent  with  the  constant  recoj^ition  o 
tiie  same  relation  to  many,  accompamed  with 
possible  intention  to  renew  cohabitation  wit 
one  or  more  of  the  others  when  it  may  be  ooi 
venient. 

It  is  not  therefore  because  the  person  ha 
committed  the  offense  of  bigamy  or  polygamy 
at  some  previous  time,  in  violation  oi  some  e: 
isting  statute,  and  as  an  additional  puniahmex 
for  its  commission,  that  he  is  disfranchised  b 
the  Act  of  Congress  of  March  22, 1882;  nor  hi 
cause  he  is  guilty  of  the  offense  as  defined  an 
pimished  by  the  terms  of  that  Act;  but  becauat 
having  at  some  time  entered  into  a  bigamous  c 
polygamous  relation  bv  a  marriage  with  a  set 
ond  or  third  wife  while  the  first  was  living,  1: 
still  maintains  it  and  has  not  dissolved  it.  a 
though  for  the  time  being  he  restricts  actual  o 
habitation  to  but  one.  He  might  in  fact  aJ 
stain  from  actual  cohabitation  with  all,  and  1 
still  as  much  as  ^  ever  a  bigamist  or  a  poly^ 
mist.  He  can  oidv  cease  to  be  such  when  1 
has  finally  and  fully  dissolved  in  some  effec 
ive  manner,  which  we  are  not  called  on  here 
point  out,  Uie  very  relation  of  husband  to  se 
eral  wives,  which  constitutes  the  forbidden  mtc 
us  he  has  previously  assumed.  Cohabitation 
but  one  of  many  incidents  to  the  marriage  i 
lation.  It  is  not  essential  to  it.  Oneman^wlie 
such  a  system  has  been  tolerated  and  practice 
may  have  several  establishments,  each  of  wtii4 
may  be  the  home  of  a  separate  family,  none 
which  he  hinoself  may  dweU  in  or  even  vis 
The  statute  makes  an  express  distinction  I 
tween  bigamists  and  polyffamists  on  the  o 
hand,  and  those  who  cohabit  with  more  tli 
one  woman  on  the  other;  whereas,  if  cohal>i 
tion  with  several  wives  was  essential  to  the  i 

114  U. 


MUBFHT  T.  RaHSBT. 


15-47 


tt  itel  who  m  Mgaminto  or  po^g- 

m  ««di  in  the  Hatote  would  oe  8a- 

■■  md  matoemur.    It  f oUowb,  there- 

M  mcf  watm  hmmM  eerenl  wives  if  a 

r  pmHBia  in  & 


of  the  Act 
ri,  iK,  ahhoo^  iinoe  the  date  of 
to  BIT  Dd  have  o^iabited  with 
■e  of  them. 
ZymtktaamjMetioa  the  statate  is  not  open 
•  ttoMKria  tkat  it  is  an  ex  pottfado  law. 
ia  Ait  section  and  by  the  i>en- 
It  to  operate  as apunish- 
Biy  offenae  at  au.  The  crime  of 
ctprngamj  cniMists  in  entering  into  a 
iwaomamoai  marriaffe,  and  is  com- 
m^kmmiAxkmhe^nM.  Thatofactoal 
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MmA^pmittmeni  psescribed  hi  the  third 
tmm.  Tks  dirfrmrhlaement  operates  in  on 
ka^Mksod  coodition  of  the  perboD, 
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Congress  to  pass  the  Act  of  March  22, 1882,  so 
far  as  it  abridges  the  rights  of  electors  in  the 
Territory  xmder  previous  laws.  But  that  ques- 
tion is,  we  think,  no  longer  open  to  discussion. 
It  has  paaMd  beyond  the  stage  of  controversy 
into  flrud  Judgment  The  people  of  the  United 
States,  as  sovereign  owners  of  ue  National  Ter- 
ritories, have  supreme  power  over  them  and 
their  inhabitants.  In  the  exerdse  of  this  sov- 
ereign dominion,  they  are  represented  by  the 
Government  of  the  United  States,  to  whom  all 
the  powers  of  government  over  that  subject 
have  bem  delegated,  subject  only  to  such  re- 
strictions as  are  expressed  in  the  Ck)n8titution, 
or  are  necessarily  implied  in  its  terms,  or  in  the 
purposes  and  objects  of  the  power  itself;  for  it 
may  well  be  admitted  in  respect  to  this,  as  to 
every  power  of  socie^  over  its  members,  that 
it  is  not  absolute  and  unlimited.  But  in  ordain- 
ing government  for  the  Territories  and  the  peo- 
ple who  inhabit  them,  all  the  discretion  which 
belongs  to  legislative  power  is  vested  in  Con- 
gress; and  that  extends,  beyond  all  controven^, 
to  determining  by  law  from  time  to  time  the 
form  of  the  local  government  in  a  particular 
Territory  and  the  qualifications  of  those  who 
shall  administer  it  It  rests  with  Congress  to 
say  whether,  in  a  given  case,  any  of  the  people, 
resident  in  the  Territory,  shsJl  participate  in  the 
election  of  its  officers  or  the  making  of  its  laws; 
and  it  may  therefore  take  from  them  any  right 
of  suffrage  it  may  previously  have  conferred,  or 
at  any  tame  modu^f  or  abridge  it,  as  it  may 
deem  expedient  The  right  of  local  self-govern- 
ment, aa  known  to  our  system  as  a  constitu- 
tionai  franchise,  belongs,  under  the  Constitu- 
tion, to  the  States  and  to  the  people  thereof,  by 
whom  that  Constitution  was  ordained,  and  to 
whom  by  its  terms  all  power  not  conferred  by 
it  upon  the  Government  of  the  United  States 
was  expressly  reserved.  The  personal  and  civil 
rights  of  the  inhabitants  of  the  Territories  are 
secured  to  them,  as  to  other  citizens,  by  the  prin- 
ciples of  constitutional  liberty  which  restrain  all 
the  agendes  of  government,  State  and  National; 
their  political  rights  are  franchises  which  they 
hold  as  privileges  in  the  legislative  discretion  of 
the  Congress  o!  the  UnitM  States.  This  doc- 
trine was  fully  and  forcibly  declared  by  the 
Chief  Justice,  d,elivering  the  opinion  of  the  court 
in  Nat,  Bk.  v.  Tankion  Ch,,  101 U.  8^  129  TOk. 
25,  L.  ed. ,  10461.  See  also.  Am.  Ins.  6b.  v.  Cbn- 
ter,  1  Pet,  511;  U.  S.  v.  Oratiot,  14  Pet,  526; 
Orom  V.  Harrison,  16  How.,  164;  Dred  8eoU  v. 
8an4ford,  19  How. .  898  [60  U.  S. ,  bk.  15.  L.  ed. , 
691] .  If  we  concede  that  this  discretion  in  Con- 
gress is  limited  by  the  obvious  purposes  for 
which  it  was  conferred,  and  that  those  purposes 
are  satisfled  by  measures  which  prepare  the  peo- 
^  of  the  Territories  to  become  States  in  the 
iFnion,  still  the  conclusion  cannot  be  avoided, 
that  the  Act  of  Congress  here  in  question  is 
deariy  within  that  Justification.  For  certainly 
no  l^islation  can  be  supposed  more  wholesome 
and  necessary  in  the  founding  of  a  free,  self- 
governing  commonwealth,  fit  to  take  rank  as 
one  of  the  0OK>rdinate  States  of  the  Union,  than 
that  which  seeks  to  establish  it  on  the  basis  of 
the  idea  of  the  family,  as  consisting  in  and 
springing  from  the  union  for  life  of  one  man 
and  one  woman  in  the  holy  estate  of  matrimony ; 
the  sure  foundation  of  all  that  is  stable  and 
noble  in  our  civilization,  the  best  guaranty  of 

57 


[461 


K  ■■  TMB  Fmbxd  BTATSa.  OOT.  Tbi 

ai  an  jectioai  anda  wtthont  nsMDable  cwue,  or  c 


la  i^  two  caKa  Urt  referred  to,  the  altej 

lAMcpM-  tioM  c<  Ihe  complaiiit  ihow,  not  (Hily  that  I 

'  bnOb  wen  lenUy  entitled  to  be  n 

roten,  bnt  declare  that  the  refuaal 

jdonofficers  toadmlttbem  totliel 

wnogfiil  and  wi»Hr<i™,    Hie  demum 
~  Bi^i  Ae  ^•Intifli'  caae,  as  thm  atated.  a; 
es-  ffciirfun  00^  to  ban  been  oreiTnled. 
:A       b  tallows  that  Ote  JodgmeDts  In  the  thi 

*i  iMHinwhieh.' '  ^ '•■'.  EUen  C.  Cla 

•^  Maaad  Hiiain  er  buab&nd,  ai 
J^nlL  Bail  lectlre  pUiutU 

^K;  r    II ail  II  ^M    m^m   hil*iii     CHBBwtateb]  tattuidHildr 

K  t   a*  jK  -c  .^m  —   ^a.  a  ycSara   E.  b^Ul  a^  11,  her  tauabau 

■c  3i^iv^BMr~~^vaBB*K  .aM»iC  ^*  -^s-    ^w  &e  .■!.■-<  rq  ^  JadKments 

-^^  ^  I   ^  3aiHr^     ^te  j*v  tf  Ae   fsiw  erf  Oe  five  anoMunu,  Alexander  Bai 
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•mTic^l-  —  aw*  J.  B.  ftittigrew,  are  affirmed ;  andBs 
~'    -      1  ■^  aifcaa—H,  E.  D.  Hoge,  John  8.  Linda 
^ti  BmmH  nitt,  the  Ju^menta  are  reverse 

'   — * itfe^  Ibecaaea  are  remanded,  wIUi  I 

a  ID  vfetmle  the  douuneta,  and  t 


-  ■  »_ MlipataotablaoiilrwlMDthaH 

-^^^^a-  '^^  •™-'  ^ai  «kvaai  t€  wblai  It  b  oompcaed  pioduoa 
■^x.ac^^B^B-  *arlafeMacliaBaoavBiidiiMCiilrMiut,arw 
^■y  ^hL  M  ^b^  i^riL  a  ■  ck^vv   or  otharwln  mora  advi 


t.  n«iat— tgiauteiltftJolui  A.O'H»iwai>al 
L  J«wM.  nialiMliii  U,  Un,  and  tba  tro  iiatw 
n^B«  *B  Mae  appellant  Hwob  W,  un.  ud  SepUi 
1^1.  W  ■<w  iBvmnnieali  tn  street  can,  ar- ' 
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I  aln  gniited  to  the  appel- 


iBKk|taagBndiTariii  the  hood  of  an  or- 
tJi  MM  car  ttt  enable  the  drlTer  to  see 
•iic  •«  naartw  in  aad  bdilnd  the  car. 

TW  ta  Aaifea  ■■  Inbtaigeiiiait  of  each  of 
iH^i^brlha  appellee  In  aOof  Itican. 

IkMRwaf  Ihaappdlee  denied  infringe- 
H*  rf  MT  «f  Oe  patoitB  med  on;  srened 
at  *I  kad  hm  BBticip«ted  by  ipedfled  Amer 

'■ — ' 9 paioitB  Hid  trr certain  peraona 

~  '~ig  tbem;  that  none  of  the 
fa:  and  that  the  devices 


, J  tbfl  Ctrcolt  Court  dto- 

^  *i  HH.  and  00  pUntUf  appealed. 
«»■  Wmtam  AlUa  Batleu-,  Be^la- 
mf. ffcMHiB,  Oevrv*  0<fonl and  iWUp 

Jbn  rnuMriU  K^iria  and  Voder  Oomsw 


ddinred  the  opbdon  of 
tdt  of  the  patenta  In  the 


■  deacribed  h  the  O'Haln  pa- 
i  ctmmUBalioa  and  anaogement 
B  kf  wUd  the  mr  door  of  a  ttreet  car 
'   'MedbfthedrlTerfToinUw 
t  he  itanda.  In  order  in  let 
B  has  er  oat  of  the  ou.  • 

T  wUdi  the  apedflcatlon  Ii 
M  ffmme  <d  ao  ordinary  street 
«  pwiW  vfeh  a  door  which  to  supported 
«aad  aoMi  iaek  and  forth  upon  suitable 
a^Mi  vera,  wbkdi.  it  to  aald,  may  be  ar- 
■MtaMrdoriradflBUUter.  Pearingthrough 
k  M  b^  wUdi  the  haad  straps  ais  so*- 
i^iHdwkkbfaiiHde  hollow,  to  a  rod  or 
^Ml  wWek  hMa  a  lerer  or  crank  upon  Ita 
^■■4«ttiaeHrT«acfaof  ihedrirer.  Cp- 
■  ttMr«d  is  a  rimilar  lerw  or  oaak  car- 
^■■■b.  wUcfa  wocfcaiq)  and  down  in  a 
MBpte  (ridlu-bsaae  aeenred  to  the  rear 
^^•idBaraadtT  lAich  the  door  to  opened 
es*H^  The  dftr^.  br  a aH^t  push  upon 
to  tai  toicr.  as  open  the  doOT,  <«  by  a  6uU 
^irf  i^  OB  doM  b  wlOoat  moring  <^  hto 


bOTMg  br  wi 
ilADnthefi 


tent  doea  not  embody  auTthlog  new  which  the 
defendant  infrlngea.  The  opening  and  clodn^ 
of  the  rear  door  of  a  street  car  from  the  bont 
•iattorm  to  not  new.  The  spedOcatlou  ot  the 
VHaire  patent  says:  "  I  am  aware  that  It  to  itot 
new  to  operate  the  door  from  the  front  plat- 
form of  the  car,  as  thto  has  heretofore  been  ac- 
complished by  means  of  on  endless  cord  which 
peases  througii  the  rods  to  which  the  holdlnx- 
stmps  are  seemed,  and  I  therefore  disclaim  such 
iOTendon." 

At  the  dale  of  CHalre's  application  it  was 
well  known,  as  to  shown  by  the  evidence,  that 
doors  and  window  ahutten  guided  by  uidee. 
both  in  Tehicles  and  apftrtmenis,  were  opened 
and  dosed  by  mecli&ntom  used  br  persons  placed 
Id  such  situations  that  they  could  ndther  readi 
—  ipen  and  dcee  the  doors  or  ahutiersdiiect-- 
The  derloe  of  O'Halre  must,  therefore,  to 
le  subject  of  a  valid  patent,  ffimbody  some 
new  means  for  accomplishing  thto  end. 

The  elemenU  of  which  his  contrivance  was 
made  up  were  the  rod  or  rock  shaft,  reaching 
from  the  front  to  the  rear  of  the  car,  the  lever 
by  which  a  rocking  motion  was  given  to  the 
ihaft,  and  tlie  meana  used  for  communicaUng 
moHon  ftom  the  shaft  to  the  door. 

The  testimony  fa  conclusive  to  show  that  there 
to  nothing  new  in  the  rock  shaft  or  in  the  lever 
by  which  It  to  moved.  Long  before  the  date  of 
O'Haire'B  application,  the  evidrace  to  clear  that 
rockshafls  operated  by  a  lever  or  crank  were 
nsea  to  open  and  close  the  doors  of  furnaces, 
and  the  window  and  door  openings  of  sugar  i»- 
flneriee,  by  persons  standing  at  a  distance  from 
the  windows  and  doors  to  be  opened  and  closed. 
A  rock  shaft  moved  by  a  lever  at  the  end  of  a 
railway  carriage  for  the  purpose  of  opening  and 
clo^e  the  siloing  doorsof  the  carriage  w-  ^- 


18S7.  lie  use  ot  a  ro^  shaft  for  a  similar  pur- 
pose, namely:  lbs  opening  and  clodng  of  slid- 
ing window  blinds,  to  also  shown  In  £e  patent 
of  Daniel  Kidder,  dated  June  8, 1668.  Rode- 
shafts,  for  the  same  purpoee,  are  shown  In  the 
patent  ot  Darwin  D.  Doiu^as^  dated  Jane  11, 
isn,  and  the  patent  of  W.  H.  Brown  dated 
February  38,  1804.    The  shaft  in  the  Brown 

Cmt  was  moved  by  a  lever,  and  in  the  Eld- 
and  Douglass  patents  by  a  knob  attached  to 
Its  end,  which  to  the  well  known  equivalent  ot 
a  lever.   It  qipears,  therefora,  that  the  use  of  a 
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have  long  been  recognized  as  mechanical  equiv- 
aleuts. 

The  deyioe  covered  by  the  patent  of  (yHaire, 
tiierefore,  consists  of  a  rock  shaft  with  a  lever 
attached  for  the  purpose  of  giving  the  shaft  a 
rocking  motion,  combined  with  a  well  known 
and  long  used  device  by  which  the  rocking  mo- 
tion was  changed  into  a  rectilinear  motion  and 
communicated  to  the  door  of  a  car.  No  one  of 
these  devices  can  be  claimed  as  new. 

If  there  is  any  ingenuitv  displayed  in  the  con- 
trivance  described  in  the  O'Haire  patent,  it  must, 
therefore,  be  in  the  combination  of  tiiese  de- 
vices to  attidn  a  result  The  claim  of  the  pa- 
tent is  for  such  a  combination.  But  in  our  opin- 
ion this  combination  was  anticipated  by  the  pa- 
tents of  both  Douglass  and  Brown  before  men- 
tioned. 

The  inventions  described  in  these  patents  are 
for  the  opening  and  closing  of  outside  shutters 
from  the  inside  of  a  house  without  opening  the 
windows,  and  they  consist  of  a  rock  shaft  pass- 
ing through  the  wall  of  the  house  to  which  a 
rocking  motion  is  imparted  from  the  inside  of 
the  house  in  the  one  case  by  a  knob,  and  in  the 
other  by  a  lever  or  handle  on  the  inner  end  of 
the  Shalt  By  means  of  a  pinion  on  the  outer 
end  of  the  rock  shaft  applied  to  a  toothed  rack 
[154]  oD  the  shutter,  a  rectiunear  slidine  motion  is 
imparted  to  the  shutter,  which  is  mus  opened 
ana  closed.  The  rock  shafts  in  these  natents 
are  identical  with  the  rod  or  shaft  in  the  O'Haire 
patent;  the  lever  in  the  Brown  patent,  by  which 
the  rock  shaft  is  moved,  is  the  same  as  me  lever 
in  the  O'Haire  patent,  and  the  knob  in  the  Doug- 
lass shaft  is  its  well  known  equivalent;  and' the 
contrivance  by  pinion  and  ra^  for  transmitting 
motion  from  the  rock  shaft  to  the  shutter  is  the 
well  known  and  lone  used  equivalent  of  the  de- 
vices used  for  a  similar  purpose  in  the  O'HidPB 
contrivance.  We  find,  them  ore,  that  none  of 
the  separate  elements  of  the  devices  described 
in  the  O'Haire  patent  are  new,  nor  is  the  com- 
bination new.  So  far,  therefore,  we  find  no  pa- 
tentable invention  in  the  contrivance  described 
in  the  patent  xmder  consideration.  It  was  said 
bv  this  court  in  amUh  v.  NiehoU,  21  WalL.  112 
[88  U.  S.,  bk.  22,  L.  ed.,  556],  that  "  a  mere  car- 
rying forward  a  new  or  more  extended  applica- 
tion of  the  original  thought,  a  change  only  in 
form,  proportions  or  degree,  the  substitution  of 
equivalents  doing  substantially  the  same  thing  in 
the  same  way  by  substantially  the  same  means, 
with  better  results,  is  not  such  invention  as  will 
sustain  a  patent"  So  in  Penn,  R,R,Co,y.  Truck 
Co,,  110  U.  8.,  490  [Bk.  28,  L.  ed.,  222],  Mr, 
Juitice  Gray,  delivering  the  opinion  of  the  court, 
said:  '*The  application  of  an  old  process  or 
machine  to  a  similar  or  analogous  subject,  with 
no  change  in  the  manner  of  application  and  no 
result  substantially  distinct  in  its  nature,  will 
not  sustain  a  patent,  even  ii  the  new  form  of  re- 
sult has  not  before  been  contemplated. "  These 
authorities  are  pertinent  See  also,  Vinton  v. 
Hamilton,  104  U.  S.  485  [Bk.  2A.  I-.  ed.,  807]; 
Blake  v  San  Francieeo,  118  U.  b.,  679  [Bk.  28, 
L.  ed ,  1070]. 

If,  therefore,  there  is  any  patentable  novelty 
in  the  O'Haire  contrivance,  it  is  in  the  placing 
of  the  rock  shaft  inside  the  bar  to  wmch  the 
hand  straps  are  attached.  But  the  p!!dnti£rs 
counsel,  in  order  to  bring  the  device  used  by  the 
defendant  within  the  monopoly  of  the  O'Haire 

CI) 


patent  insLst  that  this  is  no  part  of  the  patented 
contrivance,  and  the  testimony  shows  that  the 
defendant  does  not  use  it 

We  are  of  opinion,  therefore,  that,  constru- 
ing the  patent  of  O'Haire,  in  view  of  the  state 
of  the  art  at  the  date  of  its  issue,  as  we  are  com- 
pelled to  do,  in  order  to  leave  any  ground  what- 
ever on  which  it  can  be  sustained,  the  defend- 
ant does  not  infringe. 

We  have  next  to  consider  the  patent  granted 
to  the  plaintiff,  dated  March  80,  1875.  *^tot  an 
fjaprovement  in  signaling  devices  for  street 
cars." 

The  specification  thus  states  the  object  of  the 
contrivance  described  in  the  patent: 

"  The  prevalence  of  street  cars  managed  by 
the  driver,  without  the  aid  of  a  conductor,  makes 
it  necessary  that  every  possible  facility  should 
be  provided  for  him  as  well  as  the  passengers. 

"  The  ordinary  street  car  has  a  signal  beU 
located  at  each  end,  with  a  bell  strap  attached 
thereto,  which  runs  centrally  alone  the  ridge  or 
highest  part  of  the  ceiling.  This  strap,  as  thus 
located,  is  inaccessible  to  many  passengers. 

"  My  improvement  is  intended  to  remedy  this 
trouble,  and  consists  in  a  new  combination  and 
arrangement  with  a  street  car  of  bells  or  gongs 
and  01  the  cords  or  straps  which  operate  them, 
whereby  pai^eneers  can,  without  rising  from 
their  seats,  signal  to  the  driver.  This  is  of  pri- 
mary importance  to  invalids,  ladies  and  chil- 
dren, ana  that  more  especially  when  the  car  i£ 
crowded." 

The  device  covered  by  the  patent  consists  ol 
the  placing  of  two  bells,  attached  to  the  raf  ten 
of  the  bonnet  or  hood  of  the  driver's  olatform, 
one  at  each  comer  of  the  front  end  of  the  car. 
To  the  hammer  of  each  bell  is  attached  one  end 
of  a  bell  cord,  the  other  end  of  whidi  is  attached 
to  the  inner  side  of  the  rear  wall  of  the  car,  th< 
cords  being  led  along  the  lower  margin  of  thi 
ceiling,  one  on  each  side  the  car,  from  whicl 
bdl  pulls  or  hand  straps  are  suspended  at  inter 
v^  within  easy  reach  of  the  seated  passengers 
so  that  they,  without  rising  from  their  seats 
can  ring  the  bell. 

The  claim  was  as  follows:  "  In  a  street  car 
two  bell  cords,  each  provided  with  a  system  o 
puU  straps,  and  arranged  in  such  manner  as  U 
pass  along  the  lower  margin  of  the  roof  on  thi 
opposite  sides  of  the  car  and  con.. 3ct  directli 
Trith  a  signal  bell  or  song  attached  to  the  out 
side  of  the  driver's  ena  of  the  car,  substantially 
as  and  for  the  purposes  set  forth." 

We  are  of  opinion  that  there  is  no  patcntabl 
invention  described  in  this  patent.  Bell  strap 
or  cords  running  from  one  end  of  an  omnibus  o 
street  car  to  the  other,  under  the  middle  of  th 
ceilinR,  ^ere  well  known  and  in  common  us 
years  oefore  cne  application  of  Stephenson  fo 
nis  patent  The  fact  that  they  were  so  place 
and  us^  is  mentioned  in  the  specification.  Th 
evidence  also  establishes  the  fact  that  bef or 
the  year  1870  it  was  a  common  practice  to  ai 
tadi  pendant  bell  pulls  or  hand  straps  to  thi 
central  cord  so  as  to  bring  it  within  easier  reac 
of  the  passengers.  The  evidence  shows  thf 
many  of  the  cars  in  which  such  hand  straps  c 
bell  pulls  were  used  were  built  and  sold  in  Nei 
TorK.  The  use  of  such  pendant  hand  straf 
long  before  the  applicatiou  of  Stephenson  f c 
the  patent  now  under  consideration  is  conch 
sively  proven 
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±  ■  •:«  tkrwB  br  ifaa  erldence  tluu  as  earl< 
«  fir  tw  IMl  a  beU  oonl  or  Btr^p  nuuiiiik 
•M(  a>  ate  <rf  the  can  sbow  tbe  beads  oi 
wj  II  mini  «ai  DBbUdT  naed  on  stx«Qt  can 
ahn^nd  mSMl^du*.  mud  tbe  aaxne  ar- 
wpMo'  ^  the  oard  o>  eCreFi  'w^ia  aibovrn  In 
••P^ofCberteaCarr,  lavued  July  S.  1870. 
*WL  OaffoK,  ihejMtent  of  Stephensoo  tor 
bi  a|MiiatAt  la  ewnaliiig  d vvfoea  for  •tract 
winfied  for Ib  March.  187S,  tbeocuyad- 
waaaeanwhieiiUa  nwciflcmsion  ahowed 
■■ftt  wdjfaf  to  tbe  eoraa  rwnnlog  along  the 
•Mtf  at  csa  of  Ae  bdl  polls  or  band  stntp* 
^ifckalbrtwetbeabeetiactacbodto  tliecord 
iH^otvtte  Middle  of  tbe  aisle.  This,  in 
V  fifmaa.  did  not  require  tbe  leaat  deeree 
'  aaaidtj,  ud  ceiiDOt  1>e_called  iztvemi 

>«^  T.  I 


'  T4)rfM«.  to  TTan..  117  rr?  tt.  b..  ^ 
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Wm  WCS-JtorBk.  2T.  !>.  cA. .  STOJ;  nH- 
«TjlM41Un.S..ttl>4rBk.a8.  I>.ed..5S31. 
.%  f^H.  tharfoee.  bj'  -wbicb  i^e  plainoff 
^  ■  (steaoe  In  bia  monopoly  sucli  an  ar- 
^^^  tf  the  dfnal  oovda   and  band  wmpa 

4«Ml<aTteT^&. 

TWWfAmtrai.  wldcb  tbe  pUOntiff  STenii 
i:!:^:^  b<r  the  lieC^E^ant.  ia  Zor  the  improTV- 
^  B  «M  can  srMtted  to  Jobn  StepheoMu 

-  "  —  =— *--^   7,  1870,  on  an  appU- 

la?^       Xt    is   thus  de- 


_  a  found  to 

^^ooTce  of  trouble  to  bave  the  driver 
- ■-•■nwhenlt 


■i-fc—  ihfa  trouble  la  tbe  object  of  mr 
^^■aw^B^t.  ^hCy  inveation  for  this 
^ZaiMto^  MoanMninfC  a  mirror  with 
t  hywl  of  tbe  cmr,  tt  beinx  eo  unnsed 
^^M  iImh  Mtrb  »*^  -vritn  an  opening 
irf  tbe  car  a>  to  t^n  Vo  iho 
r  g(  tbe  Inside  of  the  car  and 
.  Aoor  of  tbe  latter,  and  that 
kt*  of  bla  bavlac  to  torn 
^  tSaereby  enabling  him, 
lyi^  Attexktion  from  the 
^■■arT  to  flop,  either 
to  allow  onetoget  - 
a  amall  an^  to  a 
s  tipper  etue  will  pro- 
i^  lo«rer  M^e,  It  beinp 


The  dements  of  which  tbe  comblnatii 
■cilbed  la  this  patent  Is  composed  are  i 
and  well  known.  Tbey  were  a  mirror,  the 
of  a  street  car  over  the  drlrer't  platform, 
elan  panel  In  the  front  end  of  tne  car  ot( 
door.  We  are  of  opinion  that  the  alleged 
bination  of  these  three  elemeala.  as  descril 
this  patent.  Is  not  patentable.  There  Is,  in 
no  combination,  but  a  mere  aggregation  o 
arate  derlcee,  each  of  which  performs  the 
tion  for  which,  when  nsed  separately,  li 
adapted,  and  does  not  contribute  to  anV  m 
milt  tbe  product  of  their  Joint  use.  The 
attained  Is  merely  the  reflection  of  an  ob} 
a  mirror.  Tlie  hood  and  the  glass  panel : 
end  of  the  car  do  not  change  in  snv  degn 
function  of  the  mirror.  It  is  used  as  a  n 
only.  The  function  of  the  hood  is  not  cht 
by  tbe  mirror  or  glass  panel,  or  both.  I 
hood  onlj  on  wbicb,  as  in  the  wall  of  a  i 
tbe  mirror  is  hunt;.  The  use  of  a  glass  in 
of  a  wooden  panel  In  the  front  end  of  tt 
limply  removes  an  opaque  obstacle  betwet 
mirror  and  tbe  object  to  be  reflected  br  IL 
ther  one  of  tbe  Uiree  elements  of  the  a] 
combination  performs  any  new  office  or  in 
any  new  power  to  the  others,  and,  comt 
they  do  not  produce  any  new  result  or  as 
result  more  cheaply  or  otberwlM  more  a 
lageously.  There  Is,  therdore,  no  patei 
comblnatiOD. 

This  ooncluaion  is  illustrated  and  comf 
byttiefollowhigcaaea:  BaiUiJ.  Tan  Wo 
90  Wall.,  898^  D.  S  ,  bk.  £3,  L.  ed., 
Seekendorfer  t.  Vtiber,  93  V.  a,  847  [Bk. : 
ed.  71&1;  PiduringT.MeOutlotitf',  IMU.  E 
[Bk.  »,  L.  «d.,  740]. 

Jtrttulttflvm  the  viaiM  ae  hate  eijiretn 
fhtdeone  of  the  Oireuit  Omtrt  ditmiidvg  t 
vat  right    It  it,  thtr^ort,  ^glmud. 

Traaemr.    TM:  _  _ 

James  H.  HoEenaer,  Ctark,  Sup,  Oonrt 

(ated-i>iia,M. 


WALTER  BOHALL,  Fff.  in  Brr. 

D.  N.  DILLA. 

(See  S.  C  BepoKer^  eiL,  W-SU 

TrvtU.  1.  W!Mt  wiU  charge  heider  tf  pai 
landt  at  truttee.  t.  Preemption  iawt- 
dmcs  to  be  eontinuMii  and  pirtanai — viii 
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IN  ERROR  to  the  Supreme  Court  of  the  State 
of  California. 
[48^         The  history  and  facts  appear  in  the 

Statement  of  the  esse  by  Mr,  JmHce  Field: 
This  case  comes  before  us  from  the  Supreme 
Court  of  California.  The  plaintiff  in  the  court 
below,  the  defendant  in  error  here,  is  the  holder 
oi  a  patent  of  the  United  States  for  certain  lands 
situated  in  Humboldt  County,  in  that  State,  is- 
sued to  him  imder  the  preemption  laws  ui>on 
proof  of  settlement  and  improvement,  and  the 

g resent  action  is  to  recover  tneir  possession.  In 
\a  complaint  he  alleses  his  ownership  in  fee  of 
the  premises  on  a  day  designated,  the  entry 
thereon  of  the  defendant  wiUiout  license,  and 
the  subsequent  withholding  of  them;  alBO  that 
the  value  of  the  annual  rents  and  profits  of  the 
premises  is  $800,  for  which  sum  and  the  resti- 
tution of  the  premises  he  prays  Judgment  v^ 

The  answer  of  the  defendant  denies  Ihe  sev- 
eral allegations  of  the  complaint,  and  sets  up  in 
a  special  count,  by  way  of  a  cross  complamt, 
vanous  matters,  which,  as  he  insists,  constitute 
in  equity  a  good  defense  to  the  action  and  enti- 
tle him  to  a  decree;  that  he  has  an  equitable 
right  to  the  premises;  that  the  plaintiff  holds 
the  title  in  trust  for  him;  and  that  the  plaintiff 
should  be  required  to  convey  the  same  to  him. 

The  matters  set  up  as  grounds  for  equitable 
relief  are  the  previous  settlement  upon  the  prem- 
ises and  their  improvement  by  the  defendant, 
and  certain  proceedings  taken  by  him  to  ac- 
quire the  title  under  the  preemption  laws,  whidi 
wei^  disregarded  and  held  insufficient  by  the 
Land  Department  of  the  Gk>vemment,  but  which 
he  contends  establish  his  right  to  the  patents. 

It  appears  from  the  record  and  findings  of 
the  court  that  in  October,  1862,  the  defendant 
purchased  from  his  brother  WiUiun,  then  in 
occupation  of  the  land,  the  possessory  right  of 
the  latter  to  the  premises  ana  his  improvements 
thereon,  received  a  deed  from  him,  and  imme- 
diately thereafter  went  into  possession  which 
was  held  until  March  28, 1865;  that  on  that  date, 
in  consideration  of  $600  partly  paid  in  cash,  and 
partly  payable  in  installments,  the  defendant 
contracted  to  convey  the  premises  and  improve- 
ments to  the  plaintiff  Dilla,  who  thereupon  was 
put  into  possession  and  continued  in  possession 
until  the  5th  of  May,  1868;  that  he  was  then 
[»w]  evicted  under  a  judgment  obtained  by  the  de- 
fendant upon  the  contract  of  purchase,  <uid  the 
latter  was  restorud  to  the  possession.  In  July, 
1869,  the  defendant  removed  to  Ait»ta,  about 
twenty  miles  distant,  and  remained  there  until 
October,  1871,  when  his  family  went  back  to 
the  land,  followed  by  himself  in  December.  In 
April,  1872,  he  moved  to  Mattole,  about  eighty 
miles  disflant,  and  there  remained  until  August, 
1874,  when  he  again  returned.  In  October  fol- 
lowing he  again  moved  to  Areata  and  did  not 
return  imtil  March,  1875. 

The  land  was  surveyed  in  1878.  and  the  plat 
thereof  filed  in  the  Land  OfSce  in  October  of 
that  year.  On  the  8d  of  that  month  the  de- 
fendant Bohall  filed  his  declaratoir  statement, 
alleging  settlement  oc  October  22.  1862,  and 
claiming  the  land.  On  the  26th  of  December 
following,  the  pkintiff  DiUa  filed  his  declara- 
tory statement,  alleging  settlement  under  the 
preemption  laws  on  the  25th  of  March,  1865, 
and  claiming  the  land.    A  contest  thus  arose  in 
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the  local  land  office  between  tficse  p.nrties  n« 
to  which  was  entitled  tu  the  land  imder  the  pi-e- 
emption  laws.  The  register  and  receiver  of  the 
land  office  differed  in  their  judmnent,  the  re- 
ceiver holding  that  the  land  should  be  awaided 
to  Dilla,  and  the  register  that  it  should  go  to 
Bohall.  The  contest  was  theremx>n  transferred 
to  the  Qeneral  Land  Office  at  Washington,  and 
the  Commissioner  sustained  the  claim  of  Dilla, 
holding  that,  from  the  time  of  his  settlement  in 
1865  until  ejected  in  1868,  he  had  fmly  com- 
plied with  the  law;  that  his  absenco  since  then 
was  compulsory,  as  he  was  unable  to  make  a 
residence  on  the  land  without  being  in  con- 
tempt of  the  court  under  whose  judgment  he 
was  evicted;  that  his  non-residence  was  for  that 
reason  excusable,  and  should  not  be  allowed  to 
work  against  him.  But  as  to  Bohall,  the  Com- 
missioner held  that  his  residence  on  the  land 
had  not  been,  continuous  since  his  settlement, 
but  had  been  interrupted  by  residence  elsewhere 
for  several  periods;  and  that  the  occupation  of 
tenants  during  such  periods  did  not  satis^  the 
provisions  of  the  preemption  laws,  whicn  re- 
quired the  continuous  personal  residence  of  the 
preeinptor;  and  therefore  his  claim  was  reject- 
ed. The  decision  of  the  commissioner  was  af- 
firmed on  appeal  by  the  acting  Secretary  of  the 
Interior.  It  is  upon  this  ruling,  charged  to  be 
erroneous,  that  the  defendant  relies  to  maintain 
his  claim  for  equitable  relief.  The  local  state 
court,  upon  these  facts  and  others  not  material 
to  the  case,  adjudged  that  the  defendant  was 
entitled  to  the  decree  prayed;  but  the  Supreme^ 
Court  of  the  State  held  otherwise  and  reversed 
the  judgment;  and,  as  there  was  no  finding  as 
to  the  value  of  the  rents  and  profits  of  the  preni- 
ises,  ordered  a  new  trial  if  the  plaintiff  so  elect- 
ed. Upon  the  filing  of  the  remittitur  in  the 
lower  court,  the  plaintiff  waived  his  privilege 
of  a  new  trial,  and  the  court  thereupon,  on  the 
pleadings  and  previous  findings,  gave  judgment 
for  the  plaintiff,  which  was  affiraied  by  the  Su- 

Ereme  Court  of  the  State;  and  this  judgment  is 
rought  here  for  review. 
Mewre.  W.  W.  Cope  and  8,  M,  Back,  for 
plaintiff  in  error. 

Mr.  Walter  Van  Dyke,  for  defendant  in 
error. 

Mr.  Jttstics  Field  delivered  the  opinion  of 
the  court: 

The  system  of  pleading  in  civil  cases  in  the 
courts  of  California  permits  an  equitable  de- 
feiLse  to  be  set  up  in  a  special  count,  by  way  of 
cross  complaint,  in  the  answer  to  an  action  for 
the  possession  of  lands.  The  cross  complaint  is 
in  the  nature  of  a  bill  in  equity,  and  must  con- 
tain its  material  allegations,  discloshig  a  case 
which,  if  established,  would  entitle  the  defend- 
ant to  a  decree  enjoining  the  further  prosecu- 
tion of  the  action,  or  directing  that  the  title  be 
conveyed  to  him.  This  equitable  defense  is 
therefore  to  be  fibrst  considered,  for,  according 
to  its  disposition  will  the  necessi^  exist  for 
further  proceedings  in  the  action  at  law,  in 
which  the  legal  title  of  the  parties  will  alone 
control.  QuirOfi/  v.  CorOan,  104  U.  S.,  420  [Bk. 
26,  L.  ed.,  800];  Estrada  v.  Murphy,  19  Cal,, 
248,  278;  ArgueOo  v  Edirwer,  10  Id.,  150. 

We  do  not  thhik  the  claim  of  the  defendant 
to  the  equitable  relief  he  seeks  can  be  sustained 
on  the  grounds  stated  in  his  answer  or  croas 
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8, 187S.  refers  only  to  suits  where  exists  a  separate 
and  distinct  cause  of  action,  on  whl<di  a  separate 
and  distincf  suit  might  be  maintained.  It  has  no 
appUoation  to  cases  la  which  the  defendants  are 
sued  Jointly  and  as  joint  contractors. 

2.  A  separate  controversy  is  not  introduced  into 
the  case  bv  separate  defenses  to  the  same  cause  of 
action,  although  they  may  present  different  oues- 
tions  for  determination. 

8.  A  defendant  cannot  make  an  action  several 
which  a  plaintiff  has  elected  to  make  Joint. 

[No.  856.] 
^   mitted  Dec  i£.  1S84.  Decided  Har.  es,  1S85. 

Ti^  ERROR  to  the  CircoH  Oourt  of  the  Unit- 
•L  ed  States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Mr.  John  L.  Cadwalader,  for  plaintiff  in 
error. 

Mr.  Austin  G.  Fox,  for  defendant  in  error. 

Mr.  C^irf  Juitiee  Waite  delivered  the  opin- 
km  of  the  court: 

This  is  a  writ  of  error  for  the  review  of  an 
order  of  the  Circuit  Court  remanding  a  case 
which  had  been  removed  from  the  Supreme 
Court  of  the  State  of  New  York  under  the  Act  of 
March  3, 1875,  ch.  187, 18  Stat,  at  L.,  470.  The 
suit  was  brought  by  Ide,  the  defendant  in  er- 
ror, a  citizen  of  New  York,  against  the  Louis- 
ville and  Nashville  Railroad  O^mpany,  a  Ken- 
tuclnr  corporation;  the  Lake  Shore  and  Michi- 
gan Southern  Railroad  Company,  and  the  Cleve- 
land, Columbus  and  Cincinnati  Railroad  Com- 
pany, Ohio  corporations;  the  New  York  Cen- 
tral and  Hudson  River  Railroad  Company,  a 
Now  York  corporation,  and  the  Boston  and  Al- 
bany Railroad  Company,  the  Boston  and  Maine 
Railroad  Comoany,  and  the  Nashua  and  Wor- 
cester Railroad  Company,  Massachusetts  cor- 
porations. The  complaint  alleged,  in  substance, 
that  the  defendants,  heing  all  common  carriers, 
associated  themselves  together  under  the  name 
of  the  "  White  Line  Central  Transit  Company," 
for  the  transportation  jointly  of  goods  from 
places  on  or  near  the  MiasLssippi  River  to  places 
on  or  near  the  Atlantic  coast,  and  among  others 
from  Columbus,  Mississippi,  to  Dover  and  Man- 
chester, New  Hampshire;  that  while  so  asso- 
ciated toother  the  defendants  received  at  Co- 
lumbus, Mississippi,  from  certain  persons  doing 
business  there,  several  lots  of  cotton  which,  in 
consideration  of  certain  freight  to  be  paid,  they 
agreed  to  transport  and  deliver  to  the  Cocheco 
Manufacturing  Company  at  Dover,  and  the 
Amoskeaff  Manufac^iring  Company  at  Man- 
chester, New  Hampshire;  that  bills  of  hiding 
were  issued  by  the  defendants  whereby  they  ac- 
knowledged the  receipt  of  the  cotton  to  be  trans- 
ported over  their  line  and  delivered  to  the  re- 
spective consignees  thereof;  that  the  defendants 
have  failed  to  deliver  the  cotton,  and  that  the 
plaintiff  is  the  assignee  of  all  claims  against 
them  on  that  account 

The  Louisville  and  I^ashville  and  the  New 
York  Central  and  Hudson  River  Companies 
were  served  with  process  and  appeared  in  the 
State  Court  The  Louisville  and  Is  ash  vOle  Com- 
pany answered  the  complaint  In  the  answer 
h  admitted  the  corporate  existence  of  the  sev- 
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eral  defendants,  And  that  they  were  each  and 
all  common  ciders.  It  deniea  that  the  defend- 
ants had  associated  themselves  together  for  the 
cransportation  of  goods  jointly,  or  that  the j  held 
themselves  out  as  common  carriers  engaged 
joinUj  in  the  business  of  such  transportation; 
but  it  alleged  that  a  number  of  corporations, 
among  which  were  the  defendants,  entered  into 
an  agreement  to  carry  on  a  fast  freight  line  be- 
tween cities  in  the  eastern  and  western  parts  of 
the  country,  and  fixing  uniform  rates  of  trans- 
portation and  regulatL^  the  necessary  incidents 
to  such  business,  which  busdness  was  to  be  done 
under  the  name  of  the  "  Central  Transit  Com- 
pany," afterwards  familiarly  known  as  the 
"  White  Line."  and  called  in  the  complaint  the 
"White  Line  Central  Transit  Company."  It 
then  set  out  Uie  provisions  of  the  agieeiucnt  be- 
tween the  several  corporations  for  carrying  on 
the  line,  showine  the  way  in  which  the  busi- 
ness was  to  be  done  and  the  earnings  and  ex- 
penses divided, ' '  and  that  eadi  company  should 
pay  for  any  damage  or  loss  occurring  on  its 
road,  and  if  such  damage  could  not  be  located 
it  should  be  prorated  between  tlie  companies 
forming  the  route  over  which  the  property 
would  have  passed  to  its  destination,in  the  same 
ratios  as  the  freight  moneys."  It  then  averred 
**  that  when  goods  were  (delivered  to  any  one  of 
the  said  companies  to  be  transported  by  said 
fast  fireight  Ime,  bills  of  lading  therefor  were 
to  be  i^ued  in  the  name  of  The  Central  Transit 
Company,  '  White  line,'  by  an  agent  of  such 
Transit  Company,  who,  in  his  representative 
capadtv,  acted  separately  for  each,  and  was 
not  authorized  to  act  for  such  companies  joint- 
ly; and  that  in  all  such  bills  of  lading  so  issued 
it  was  expressly  stipulated  and  agr^  that  in 
case  of  any  loss,  detriment  or  damage  done  to 
or  sustained  by  the  property  therein  receipted 
for,  that  comi>any  shoula  alone  be  held  answer- 
able therefor  in  whose  actual  custody  the  same 
might  be  at  the  time  ot  the  happening  thereof." 
It  men  denied  that  the  cotton  sued  for  was  ever 
delivered  to  the  line,  or  to  either  of  the  com- 
panies composing  the  same,  for  transportation, 
and  averred  that  If  any  bills  of  lading  were  ever 
issued  it  was  done  by  a  person  who  bad  no  au- 
thority for  that  purpose,  either  from  the  Louis- 
ville and  Nashville  Company  or  any  of  the  other 
defendants.  It  also  averred  that  no  loss  had 
happened  to  the  property  while  in  its  actual 
custody,  and  that  Ide,  wno  brouglit  the  suit, 
was  not  the  real  party  in  interest  therein,  but 
that  the  alleged  assignment  to  him  was  with- 
out consideration,  and  made  simply  to  vest  the 
right  of  action  in  the  plaintiff,  who  was  a  citi- 
zen of  New  York,  ana  that  the  real  parties  in 
interest  were  the  Cocheco  Company  and  the 
Amoskeag  Company. 

It  also  appears  from  the  statements  in  the  pe- 
tition for  removal,  that  the  New  York  Cenlxal 
and  Hudson  River  Company  filed  a  separate  an- 
swer in  the  State  Court,  but  that  answer  has  not 
been  copied  into  the  transcript  The  Louisville 
and  Nashville  Company  on  filing  its  answer 
presented  to  the  State  Court  a  petition  for  the 
removal  of  the  suit  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New 
York,  which  was  the  proper  district,  on  the 
ground  "  that  there  is  in  said  suit  a  controversy 
which  is  wholly  between  citizenb  df  different 
States,  namely :  a  controversy  between  the  plaint- 
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iff,  a  citizen  of  the  State  of  New  York,  and  th 
defendant,  the  Louisville  and  Nashville  Rail 
road  Company,  your  petitioner,  a  citizen  of  tb 
State  of  Kentucky,  which  can  be  fully  detei 
mined  as  between  them  without  the  presence  o 
any  of  the  other  persons  or  bodies  corporat 
made  parties  to  said  suit. "  The  Supreme  Coui 
of  the  State  accepted  the  petition  and  orderei 
the  removal  of  the  suit,  but  the  circuit  court 
when  the  case  got  there,  remanded  it  Thi 
writ  of  error  was  brought  for  a  reversal  of  th 
last  order. 

The  petition  for  removal  was  filed  under  th 
last  clause  of  section  2  of  the  Act  of  1875,  whic! 
is  as  follows: 

**  And  when  in  any  suit  ♦  •  •  there  shall  b 
a  controversy  which  is  wholly  between  citizen 
of  different  States,  and  which  can  be  fully  d( 
terminec^  as  between  them,  then  either  one  o 
more  of  the  plaintiffs  or  defendants,  actually  ir 
terested  in  such  controversy,  may  remove  saii 
suit  to  the  Circuit  Court  oi  the  United  State 
for  the  proper  district" 

As  we  have  already  said  at  this  Term  in  Ayn 
V.  Wimail,  112  U.  8.,  192  [Bk.  28,  L.  ed.,  605] 
' '  the  rule  is  now  well  established  that  this  daus 
in  the  section  refers  only  to  suits  where  thei 
exists  a  'separate  and  distinct  cause  of  action 
on  which  a  separate  and  distinct  suit  might  hav 
been  brought  and  complete  relief  afforded  as  t 
such  cause  of  action,  ^nth  all  the  parties  on  on 
side  of  that  controversy  citizens  of  differec 
States  from  those  on  the  other.  To  say  the  least 
tiie  case  must  be  one  capable  of  separation  int 
parts,  so  that  in  one  of  the  parts  a  controvers 
wHl  be  presented  with  citizens  of  one  or  moi 
States  on  one  side  and  citizens  of  different  State 
on  the  other,  which  can  be  fully  determine 
without  the  presence  of  the  other  parties  to  th 
suit,  as  it  has  been  begun.' "  Byde  v.  RubU,  10 
U.  S.,  407  rak.  28,  L.  ed.,  8231;  Fraser  v.  Jer 
niicm,  106  U.  S.,  191  [Bk.  27,  L.  ed.,  131]. 

In  the  present  case  all  the  defendants  are  sue 
jointly  and  as  joint  contractors.  There  is  mor 
than  one  contract  set  out  in  the  complaint,  an 
there  is  therefore  more  than  one  cause  of  actio 
embraced  in  the  suit;  but  all  the  contracts  ai 
alleffed  to  be  joint  and  binding  on  all  the  di 
fendants,  jointly  and  in  the  same  right  Thei 
is  no  pretense  of  a  separate  cause  of  action  i 
favor  of  the  plaintiff  and  against  the  LouisviU 
and  Nashville  Company  alone.  The  answer  c 
the  company  treats  the  several  causes  of  actio 
alike  and  makes  the  same  defense  to  all.  Fc 
the  purposes  of  the  present  inquiry  the  cas 
stands  as  it  would  if  the  complaint  containe 
but  a  single  cause  of  action.  The  claim  of  rigli 
to  a  removal  is  based  entirely  on  the  fact  tHa 
the  Louisville  and  Nashville  Company,  the  p< 
titioning  defendant,  has  presented  a  separate  a< 
fense  to  the  joint  action  by  filing  a  separate  ai 
swer  tendering  separate  issues  for  trial.  Thi 5 
it  has  been  frequently  decided,  is  not  enoug 
to  introduce  a  separate  controversy  into  the  suj 
within  the  meanmg  of  the  statute.  Byds  v.  R% 
Ue,  iwpra;  Ayrea  v.  Wistoall,  ntpra,  Separat 
answers  by  the  several  defendants  sued  on  join 
causes  of  action  mav  present  different  question 
for  determination,  but  they  do  not  necessaril; 
divide  the  suit  into  separate  controversies.  J 
defendant  has  no  right  to  sa^  that  an  actio 
shall  be  several  which  a  plaintiff  elects  to  mak 
joint    Smith  v.  Binei,  2  Sum.,  848.    A  sepi 
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wKjMaX  a  Joint  reoorery,  but  it 
A^dittpliiiitiirof  hk  right  to  prose- 
Hi  Hi  iVB  HkioflDtldeteriniDatiooiiihis 
Mw.  TW  cBDie  of  actloQ  it  the  tublect- 
MM  te  QOBtrofcrnr.  and  that  is  f or  all  the 
pa^tmd  tki  hH  wbaterer  the  j^aintiif  de- 
MvttsklaUipleadiiin.  Here,  it  is  certain 
MiflHtaaMBtoed  into  by  all  the  defendants 
farttaa^nmiiiinof  pioperty.  On  the  one 
i>^ttcoHiuifuj  upon  that  cause  of  action 
»*iyUBia.sad  on  the  other  all  the  defend- 
■a  TkK|Mxite  defenses  of  the  defendants 
ftmmijio  iheir  respectiTe  interests  in  the 
»ilimuii.  The  conliofeisj  is  the  case, 
■^teewiiBotdiTirible. 
k  s  aid,  kovercr,  that  by  the  New  York 
m<i  Chfl  PRMxdnre,  section  1204,  'Judg- 
s«  aij  be  fffCD  for  or  against  one  or  more 
*«9dl^  md  tat  or  sfainst  one  or  more  de- 
iaftMi,*BdvDderthisithas  been  held  that 
na  avBi]  are  ioed  opoo  a  Joint  contract, 
aAt^ifun  thst  only  a  portion  are  bound, 
fa  Mttf  BSTreooTer  a^dnst  those  who  are 
~  *  "  'k.  Tbessme  rule  undoubtedly  pre- 
other  States,  but  this  does  not 
ooBtrsct  sereral,  nor  divide  a  Joint 
t  parts.  It  may  expedite  Judi- 
,  sad  save  costs,  but  it  does  not 
ten  of  the  oootroTeny.  that  is  to 
vAcost  The  plaintiff  can  soil  sue  to  re- 
*^h«  aQ,  thoQ^  he  may  be  aUe  to  suo- 
^«u7Mtospu^ 

~iV  ^  eosf  is  affirmed. 


took  no  part  in  the 
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of  the  case  appear  in 
See,  also,  the  preoad- 
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for  plaintiff^  in  error. 

Mr.  Charles  E.  Perkliis,  for  defendant  in 
error. 

Mr.  OhirfJustiM  Wmitm  deliTered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  for  the  review  of  an 
order  of  the  Circuit  Court  remanding  a  suit  to 
a  State  Court  The  suit  was  brou|^t  in  the 
Superior  Court  of  the  County  of  Hartford,  Con- 
necticut, by  Geof:^  E.  Ingraham,  the  defend- 
ant in  error,  a  citizen  of  Connecticut,  against 
N.  D.  Putnam  and  Henir  Earle,  citizens  of 
New  York,  and  W.  Q.  Morgan,  a  citizen  of 
Connecticut,  as  partners  in  business  under  the 
name  of  Putnam,  Earle  &  Co.,  to  recover  a  bal- 
ance claimed  to  be  due  Csom  the  partnership  on 
an  account  for  money  lent,  paia  out  and  ez- 
pended,and  upon  a  note  of  $5,000,  made  by  W. 
G.  Morgan  to  the  order  of  Putnam,  Earle  &  Co. 
and  by  the  firm  indorsed  to  Ingraham.  The 
complaint  contained  simply  the  common  counts, 
but  a  bill  of  particulars  subsequently  filed  dis- 
closed the  true  nature  of  the  claim  to  be  the 
note,  and  an  account  for  the  purchase  and  sale 
of  stocks  beginning  August  17, 1888,  and  end- 
ing February  29, 1884. 

The  defendants,  Putnam  and  Earle,  filed  a 
separate  answer,  which  contained:  1.  A  general 
denial  of  all  the  allegations  in  the  complaint;  2. 
An  averment  as  to  the  account,  that  the  alleged 
loans  were  all  made  to  the  defendant  Morgan 
for  his  individual  and  private  use,  and  not  to 
the  firm;  8.  An  averment  as  to  the  note,  that  it 
was  given  for  money  loaned  to  W.  G.  Morgan 
alone  for  his  individual  use,  and  not  to  the  firm, 
and  that  it  was  indorsed  by  Morgan  in  the  name 
of  the  firm'  by  collusion  between  him  and  In- 
graham, and  wiUi  intent  to  defraud  Putnam 
and  Earle;  and,  4.  A  statement  that  the  part- 
nership of  Putnam,  Earle  &  Co.  was  not  formed 
until  January  2, 1884,  and  that  all  the  transac- 
tions in  the  bill  of  particulars  before  that  date 
took  place,  if  at  all,  between  the  plaintiff  and 
William  O.  Morgan,  who,  during  the  years 
1883  and  1888,  was  only  the  agent  of  Putnam 
and  Earle  and  not  a  partner  with  them,  and 
that  as  to  none  of  the  items  in  the  bill  dated  in 
the  year  1888  were  they  under  any  Joint  liabil- 
ity with  Morgan  as  partners. 

Morgan  hu  never  answered  the  complaint, 
and  as  to  him  the  case  stands  on  default  After 
filing  their  answer  the  defendants  Putnam  and 
Earfe,  presented  a  petition  to  the  Superior  Court 
for  the  removal  of  the  suit  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Con- 
necticut. The  material  part  of  this  petition, 
aside  from  a  statement  of  the  citizenship  of  the 
parties,  is  as  follows: 

"  And  your  petitioners  further  say,  that  in 
the  suit  above  mentioned  there  is  a  controversy 
which  is  wholly  between  citizens  of  different 
States,  and  which  can  be  fully  determined  be- 
tween them,  to  wit:  a  controversy  between  the 
present  petitioners,  N.  D.  Putnam  and  Henry 
Earle,  and  the  said  George  £.  Inmham  and 
William  G.  Mornn,  as  by  the  pleadings  in  said 
cause  will  more  rally  appear.*^ 

Upon  the  preaentaoon  of  this  petition  the  Su- 
perior Court  declined  to  ent^r  an  order  for  the 
removal  of  the  cause.  Thereupon  the  petition- 
ers entwed  a  copy  of  the  record  in  the  Circuit 
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Coart  of  the  United  States.  This  being  done, 
the  plaintiff  Ingraham  moved  that  court  to  re- 
mand the  suit,  and  the  motion  was  granted. 
To  reverse  an  order  to  that  effect,  this  writ  of 
error  was  brought 

We  are  unable  to  distinguish  this  case  mate- 
rially from  that  of  Ths  LouiniUe  and  NaihviUe 
B,  B.Q>.Y.  Ideiante,  68],  just  decided.  The  suit 
Is  brought  against  all  the  defendants  lointly  to 
recover  upon  what  are  alleged  to  be  their  joint 
promises  and  undertakings.  The  defendants, 
who  are  not  citizens  of  Connecticut,  have  filed 
a  separate  answer  in  which  they  deny  their  lia- 
bili^  altogether,  and  daim  besides,  that  if  lia- 
ble at  all  on  part  of  the  account  sued  for,  it  is 
not  Jointly  with  the  defendant  Hoigan.  This 
is  their  separate  defense  to  the  Joint  suit  which 
Ingraham  has  elected  to  bring  against  them  and 
Morgan  upon  what  he  claims  to  be  the  Joint 
contracts  of  all  the  defendants. 

In  Connecticut,  as  in  New  York,  "  Judgment 
may  be  ffi  ven  for  or  against  one  or  more  of  sev- 
eral plsmtiffs,  and  for  or  against  one  or  more 
of  several  defendants,"  and  in  addition  to  thlB 
the  court  may,  in  Connecticut,  "determine the 
ultimate  rights  of  the  parties  on  each  side  as 
between  themselves,  and  grant  to  the  defend- 
ant any  affirmative  relief  he  may  be  entitled  to." 
But  this,  as  we  have  said  in  the  case  Just  de- 
cided, does  not  make  a  Joint  contract  several, 
nor  divide  a  johit  suit  into  separate  parts.  The 
suit  is  still  one  and  indivisible  for  the  purposes 
of  removal 

The  fact  that  Morgan  has  not  answered  uut 
is  in  default  is  unimportant  The  siiit  is  still 
on  Joint  causes  of  action,  and  the  plaintiff,  if 
he  sustains  the  allegations  of  his  complaint  at 
the  trial,  will  be  entitled  to  a  Joint  Judgment 
mdnst  all  the  defendants.  The  d^ault  places 
the  parties  in  no  different  position  with  refer- 
ence to  a  removal  than  they  would  occupy  if 
Morgan  had  answered  and  set  up  an  ennrelv 
different  defense  from  that  of  the  other  defend- 
ants. A  separate  controversy  is  not  introduced 
into  the  case  by  separate  dca^enses  to  the  same 
cause  of  action. 

As  the  petitioning  defendants  have  asked  no 
affirmative  relief  either  against  the  plaintiff  or 
their  co-defendant,  no  question  can  arise  under 
the  rule  of  practice  in  Connecticut  which  al- 
lows the  court  to  determine  the  ultimate  rights 
of  the  parties  on  each  side  as  between  them- 
selves. In  the  present  case,  the  only  contro- 
versy is  as  to  the  right  of  the  plaintiff  to  recover 
against  the  def  endimts. 

The  order  to  remand  is  Harmed, 

True  copy.   Test: 

James  H.  McKeonej,  Clerk,  Sup.  Court,  U.  8. 
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BT.  LOUIS  AND  SAN  FRANCISCO  RAIL- 
WAY  COMPANY  bt  al..  Appti., 

V. 

WILLIAM  C.  WILSON. 

(See  S.  C  Beporter*B  ed.,  tMt) 

BemowU  of  eaueee^-aethn  agaimt  a  dtieen  ef 
the»ame8tateandoneqf  another  State,  not  re- 
mofxMe'-partiei. 

Ad  action  brought  in  a  State  Court  agaiiMt  an  in- 


corporated company  cf  that  State  and  a  dtiseo  oi 
another  State  to  compel  the  transfer  of  stock,  which 
has  been  porohased  at  a  Judicial  sale  as  theproperty 
of  such  dtisen  by  the  plaintiff,  on  the  books  or  the 
company,  is  not  re  uovable  into  the  Federal  Courta. 
The  company  is  a  neceenry  party  although  the  cit- 
iaenof  the  other  State  raises  a  separate  usue  as  to 
the  •'aliditj  ot  the  proceedings  under  whksh  aaid 
sale  /ashaO. 

[No.  1191] 

BubmiUed  Mar.  t,  1386.   Decided  Mar.  SS,  188S. 

APPBAL  from  the  OirccdtOomtof  theUnit 
ed  States  for  the  Eastorn  District  of  Mis 
sourL 

The  history  and  facts  of  the  case  appear  Id 
the  oi>inion  of  the  court 

Mr,  4mm»m  O.  Broadhead*  for  appel- 
lants. 
Jtfr.  James  8.  Botaford*  for  ^ypeDee. 


Mr.  Ohirf  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  an  order  of  the  Cir- 
coit  Copurt  of  tne  United  States  remanding  a 
soit  to  the  Circuit  Court  of  the  City  of  St  Louis, 
Missouri,  ^m  which  it  had  been  removed  up- 
on a  petition  filed  under  the  Act  of  March  8» 
1875.  ch.  187. 18  Stat  at  L.j^70.    The  suit  was 
in  equity  and  brought  bv  William  C.  Wilson, 
the  appellee,  a  dti^  of  Missouri,  s^ainst  the 
St.  Louis  and  Sim  Frandsoo  Railway  Company, 
a  Missouri  Corporation,  and  Jesse  Seligman  and 
James  Seligman,  citizens  of  New  York,  to  com- 
pel the  Company  to  transfer  to  Wilson  on  its 
books  certain  shares  of  its  capital  stock  stand- 
inff  in  the  name  of  the  Seligmans,  and  to  iasue 
to  nim  certificates  therefor.   The  petition  states 
that  Wilson  purchased  the  stock  at  a  sale  under 
an  execution  issued  upon  a  Judgment  in  his 
fK70T  and  against  the  Selignums,  and  that  on 
the  19th  of  fiNscember,  1888,  he  exhibited  to  the 
Company  his  certificate  of  purchase  and  de- 
mancied  that  the  Company  cause  his  name  '*  to 
be  entered  on  the  stock  books  of  said  Corpora- 
tion as  the  owner  of  said  shares  of  said  capital 
stock,  *  *  *  and  further  duly  notified  said  Ck>r- 
poration  to  pay  to  him  all  dividends  that  might 
thereafter  he  declared  and  payable  to  and  on 
said  stock;"  but  that  the  Company  refused  so 
to  do.   The  prayer  is  for  a  transier  of  the  stock, 
the  cancellation  of  the  certificates  to  the  Selig- 
mans, the  issue  of  new  certificates  and  payment 
of  dividends  to  Wilson,  and  an  inlunction  pro- 
hibiting the  Seligmans  from  acting  as  stock- 
holders. 

The  Company  and  the  Seligmans  filed  sepa- 
rate answers,  out  setting  up  substantially  the 
same  defense,  to  wit:  uat  the  stock,  though 
standing  in  the  names  of  the  Seligmans,  did  not 
in  fact  belong  to  them  when  the  execution  "wbm 
levied,  or  when  the  sale  to  Wilson  was  made, 
because  they  had  long  before  that  time  sold  and 
transferred  their  oeroficates  to  other  parties  for 
value,  who  were  the  real  holders  and  owners  of 
the  stock,  though  not  transferred  to  them  on 
the  books.  The  Seligmans  in  their  answer  de- 
ny the  validity  of  the  Judgment  against  them, 
for  the  reason  that  it  was  rendered  in  a  suit  to 
which  they  were  not  parties. 

The  petition  for  removal  was  presented  b j 

NOTB.— BemooeU  <tf  eauses  under  Aet  cf  WBieitU 
tenihip.  See  Meyer  V.  Delaware,  eto.,  Co.,  100  XJ.  8^ 
bk. »,  608,  note.  ^ 
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umI,  ftfler  italiiig  the  dti- 
if  tiM  ptftki,  pfoceedf  m  follows: 
:m  ft0t  ii  Ib  Mid  soft  a  oontroreny  wfaol- 
r  «iM  iWiiiBi  of  different  8tttes»  which 
«  »  Ut  detonrined  m  beCween  them  with- 
4  o>  franot  or  the  defendant,  the  8t  Louis 
aAfrnftme^eoBanrtrnd.  That  there  is  in 
!  conuofeisf  wholly  between 
■ad  jour  pedtjoners,  citizens  of 
asalorfaakl,  which  can  be  follj 
between  them,  and  yoor  petition- 
~  in  such  oontrorersy. 
in  mid  suit  between  plaint> 
aa  made  by  the  plead- 
hw^elT^rtiBCt  and  separate  from  that 
ami  the  &.  Louis  and  San 
'iBOBi  BiOwar  Oompanj." 
Zm  te  pewm  the  State  Court  remoml 
•i  aC.  kK  the  Clrcait  Court  of  the  United 
"mm  wmaa6td  it  To  xerefse  this  order  of 
at  Cdhd  telm  Court  the  appeal  was  taken. 
.  tteakrtcoeeaotnnrenTin  thiscase,  and 
*  teiaiftlhsdutjoftiielcailroad  Company 
> Hrfvis  WQmo  the  atodc  standtag in  the 
»rf  ^  Wflgmana  oo  its  books  andto  issue 

Sor.    Upon  the  one  side  of 

is  Ibe  plaint%  a  citizen  of  Mis- 

m  the  ofter  the  Raihoad  Company,a 

The  sole  purpose  of  the 

the  do^  and  enforce  its  per- 

QBBDot  be  done  without  the 

t<Ms  OompaBy/or  it  is  upon  the  Com- 

must  operate.    The 
only  m  aid  of  the 
la  mked.    Asthestock 
on  the  books,  the  Com- 
a  judicial  ftn^g  in  the 
ihall  biBd  them,  if  upon  the  iinal 
ikmrftfisovdered.    The  suit,  there- 
'^aktnah  aid  hi  tern  against  both  the 
id  te  fWlginsna  on  a  single  cause 
i  esBDot  be  icmored  unlem  the  sep- 
al fte  SaHcmaaa  Introduces  a  sep 
we  hare  held  in  LoL- 
rJL ML  C0.r.JdB[mnUj9g],  Just 
hastaseiamrily  the  effect  of  separate 
^*  mir  smssala  ^ffffTfft  to  the  same  ao- 
*^  SsnMw^leTcr  can  be  granted  unless 
to  be  the  doty  of  the  Company  to 
•  itoek,  and  aa  to  that  controTersy 
hen  Indliiw nashle  party.    S,lL 
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looks,  fbe  oomblnatkm  look  f orminflr  ft  moiaber  of 
the  oombtnations  olaimed  by  the  two  dainis  of  the 
patent.  Is  one  whioh  has  a  bolt  or  bearing  that  turns 
on  an  axis  or  revol veiL  as  dietingiiiBhed  m>m  a  altd- 
tng  bolt,  and  those  olaims  are  not  infringed  by  a 
Btruoture  in  whioh  the  combination  took  has  not  a 
tnminff  or  rerolvinff  bolt. 

a.  Claim  2  of  the  patent  requires  that  the  tumblers 
of  the  oombination  lock  ana  its  spindle  shall  be  free 
to  rotate  while  the  bolt  work  is  oeld  in  its  looked 
poeltloo,  tj  the  bolt  or  bearing  ot  the  combination 

8.  In  patents  for  oombtnations  of  mechanism,  lim- 
itations and  provisos  imposed  by  the  inventor,  es- 
pecially such  as  were  introduced  into  an  appOca- 
tion  after  it  had  been  persistently  rejected,  must  be 
strictly  construed  against  the  inventor,  and  in  fa- 
vor of  the  public,  and  looked  upon  as  in  the  nature 
of  disclaimeis. 

[No.  17a] 
Argued  Jim,$J,t6,ry,IS8S,    Decided  Mar.  SO, 

2883. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Ohio. 
The  history  and  facts  of  the  case  appear  In 
the  opinion  of  the  court 

Mesen.  Edmund  Wetmoret  Georn^ 
Tieknor  Curtia  tad  8.  A.  Bowman,  for  ap- 
pellant 

JTstfTi.  Edward  N.  Diekerson  and  Will* 
iiUB  €•  Cochran,  for  appellee. 

Mr.  JutHee  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  brought  in  March, 
1877,  in  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Ohio,  by  James 
Sarsent,  the  appellant,  against  the  Hall  Safe  and 
Lock  Company  and  others,  the  appellees,  for 
the  infringement  of  letters  patent  xho.  186809, 
granted  to  Sargent  January  16,  1877,  for  im- 
provements in  time  locks.  It  was  afterwards 
consolidated,  as  of  November,  1879,  with  an- 
other suit  in  equity,  brought  in  July,  1876.  in 
the  same  court,  by  the  same  plaintiff  againK 
the  same  defendants,  for  the  infringement  of  re- 
issued letters  patent  No.  6787,  granted  to  Sar- 
gent December  7, 1876,  fo^  improvements  in 
3me  locks,  on  the  surrendt;r  of  original  letters 
patent  No.  121782,  granted  to  Stephen  W.  Hol- 
len,  December  12,  1871.  The  Circuit  Court 
hesird  t^e  case  on  pieadings  and  proofs  and  dis- 
missed the  bilL  The  plaintiff  has  appealed,  but 
no  claim  is  made  in  tms  court  to  recover  on  the 
HoUen  reissue. 

The  spedflcation  and  claims  of  No.  186869 
are  as  follows: 

"Be  it  known  that  I,  James  Sargent,  of 
Rochester  in  the  Cotmty  of  Monroe  and  State 
of  New  York,  have  invented  certain  new  and 
useful  improvements  in  locks  for  safe  and  vault 
doors,  of  which  the  following  is  a  spedflcation: 

This  invention  relates  to  certain  improve- 
ments in  locks  for  safe  and  vault  doors,  its  ob- 
ject being  to  construct  a  time  movement  in  such 
a  manner  as  to  have  it  guard,  and  operate  in 
oonluncUon  with,  a  combination  lock,  so  as  to 
render  said  combination  lock,  when  locked,  in- 
operatiTe  and  incapable  of  being  unlocked  tm* 
m  the  arrival  of  the  appointed  hour,  at  which 
time  the  time  mechanism  will  liberate  or  cease 
its  guarding  action  on  the  combination  lock,  and 
admit  of  said  lock  being  operated  and  tmlocked 
by  the  person  having  niowledge  of  the  combi- 
nation  upon  which  said  lock  is  set,  so  as  to 

•7 


{ 


[641 


GonBT  (w  THK  Ukited  Statmm. 


Mt  inTttition  conaiata  Id  combining  a  time 
mecbaatmi  with  a  comblnadoD  lock,  and  adapt- 
Idk  the  same  to  operate  In  connection  witb  &e 
bolt  work  of  a  wfe  or  vault  door,  the  time 
meclituiiam  being  congtnicted  to  act  In  con- 
junction witb,  and  guard,  dog,  or  render  Inop- 
erBtive,  the  aforesaid  combination  lock,  wben 
locked,  the  said  combinatioD  lock  having  a  bolt 
or  bearing  apeciaU^  conatnictea  and  arranged, 
K^tbat,  wben  in  one  poaitioD,  it  wfll  reat  upon 
or  recetve  the  Measure  of  the  bolt  work  of  the 
door  when  the  latter  la  thrown  out  and  the  lock 
locked,  and  thua  prevent  the  retraction  of  the 
boltwort 

Thia  arrangement  relalna  tbe  bolt  work  in  a 
locked  condition  daring  the  boura  appointed 
for  it  to  remain  locked,  and  prevents  tbe  lock 
from  being  ualocked  bj  anyone  having  legiti- 


mate or  anrrepUtloiit  knowledge  of  the  coi 
nation  uptm  which  the  lock  ii  aat,  until  thi 
rival  of  the  utpointed  hour,  when  th«  1 
mecbaniam  will  ceaae  ita  dogrine  or  guan 
action  upon  said  comUnatloDlocK,  and  ai 
of  Bald  lock  being  operated  by  those  in  po 
aion  of  tbe  combination,  so  as  to  enable  t 
to  place  tbe  bolt  or  bearing  of  tbe  lock  in  i 
position  aa  to  enable  the  retraction  of  the 
work,  whereby  the  safe  or  vault  door  ca 

Ihe  invention  further  consists  In  &  ce 
combinuion,  subetantlolly  as  hereln&ftai 
forth,  that  Is  to  say,  a  union  conMstlng 
comMnation  lock,  a  time  movement  and  a 
lever  or  connection,  adapted  to  be  placed 
a  safe  or  vault  door,  to  operate  in  con jun 
with  the  bolt  work  thereon,  said  yoke  le^ 
comiectlon  being  constructed  and  located  in 
reapect  to  the  combination  lock  u  to  readi 
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impoaaible 
intil  the  sr 


■■«<*ig  tf  tkc  MBte  ftlMolntelT  imi 
«a«  tacnd.  mad  ao  nmain  lockea  anti] 
r^  rf  A*  «rtii«ert  or  predetenninaie  time, 
^vkditacae^ddnkeleTcrar  oonaectioD, 
-.pBfc  iha  acdoa  of  tbe  iltne  movement.  Ii 
aoK  M  ecMB  in  nuding  or  dozging  action 
o«  A*  eeatKOBUoa  lock,  al  which  time,  or 
>'  ^H  ifkx  daring  Um  time  the  time  mcch- 
c^  Hi  ceiaed  iU  dogging  or  guanliDg  &o- 
t,  at  Mid  lock  csn  be  nofocked  bj  the  per- 
is a  -oar^on  of  tbe  proper  comblnatioD  up- 
a  Tti.s  *^  kKk  ia  SM:  the  peculiarity  and  nov- 
*:t  J  A>  BBioii  being,  that,  when  the  »aid 
■KtoKKo  lock,  with  ita  time  mechanism,  ia 
rv^  afCB  a  ^e  or  Yanlt  door,  to  operate 
J  ^xxdu  wftfa  tbe  bolt  work  thereon,  nnd 
k  KiiO.  the  tumbtera  <a  combination  wbccls 
€  nc  tcrk.  and  Uk  iptndle  of  the  same,  to- 
r JC  »i[k  ita  asoal  indicator,  are  all  left  free 
«  "m  ac<nd  «  nMated  without  exerting  anj 
e->l3ij  actioa  or  atraln  whatever  upon  tbe 
f-  ■-  i  m  ampoaiae  the  oombinatinf  lock, or 
at  ^jr%m  Bcchan&m  comporiog    Ae  time 


^  a«  drawings,  flgore  1  repreaeota  i 
>■  tf  a  afc  or  T»ult  door,  fUustrating  tt 


the  door,  and  the  combination  lock  locked  and 
guarded  bj  the  time  movement.  Fig.  2  la  a  de- 
tail view,  illuatrallng  a  yoke  lever  or  conneo 
tlonadapted  to  connect  witliUie  dog,  angle  bar, 
or  fence  of  tbe  combination  lock.  Fig.  8  rep- 
rcseais  a  portion  of  a  safe  or  vault  door,  having 
thereon  aboil  work,  and  a  combined  time  mech- 
anism and  combination  lock,  the  combinatioa 
lock  beinff  unlocked  and  the  Ixilt  work  retracted, 

Refemng  to  tlie  drawinga,  the  letter  A  dea- 
Ignatea  the  case  of  a  combination  lock,  tbe  lock- 
works  of  which  may  be  of  any  of  the  well 
known  forms  now  in  use,  provided  the  same  la 
supplied  with  a  lock  bolt  or  a  bearing,  coD> 
Btnicted  and  arranged  bo  as  to  connect  with  or 
rvcelve  the  pressure  of  the  twit  vrork  located  on 
a  safe  or  vault  door,  when  said  lock  bolt  or  bear- 
ing anu  tbe  bolt  work  are  placed  in  a  position 
for  locking  tbe  door. 

Tbe  combination  lock  illustrated  In  tbe  drew- 
ings  is  one  known  as  "  Sargent's  Automatio 
Bank  Lock,"  upon  which  letters  patent  were 
granted  August  28,  1866,  reissued  January  8, 


„  .  „  -  -  ,  .  .  po^' 
V  vault  door,  illustrating  therein  | 
aad  *  combined  time  mechanism  i 

lock,  with  covers  removed,  the 
thrown  out  Islo  the  jamb  of  i 


-— iged  a  txilt-work,  consisting  of  the  usual  bolt 
supporting  ban.  C,  bolls,  D,  carrying  bar,  E, 
baviDga  tongue  piece.F.said  carrying  bar serr 
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inff  as  a  medium  for  projecting  or  retracting  the 
Ix3t8  into  and  out  of  the  sockets,  a,  constructed 
in  the  Jamb  of  the  safe  or  vault,  for  the  pur- 
pose of  locking  or  unlocking  the  door,  as  shown 
m  Figs.  1  and  8. 

The  bolt  work  has  the  requisite  projecting  or 
retracting  motion  imparted  to  it  nom  the  out- 
side of  the  door,  when  opened  or  closed,  through 
the  medium  of  the  usual  knob,  b,  and  the  spin- 
dle, e,  which  spindle  passes  through  the  door, 
ana  connects  with,  the  carrying  bar  by  any  suit- 
able fastening,  such  as  a  slot,  a,  pin,  e,  and  suit- 
able fastening  nut 

The  lock  bolt  or  bearing  of  the  combination 
lock  may  be  of  a  circular,  seffmental,  or  other 
desired  form,  provided  said  lock  bolt  is  arranged 
and  adiusted  so  as  to  turn  upon  a  suitable  axis 
or  beanng,  and  is  so  constructed  that.  In  one 
position,  it  will  prevent  the  retraction  of  the  bolt- 
work,  so  as  to  retain  the  safe  or  vault  door 
locked,  while,  in  another  position,  it  will  ad- 
mit of  the  bolt  work  being  retracted  for  the  pur- 
pose of  allowing  the  safe  or  vault  door  to  be 
opened. 

In  the  present  example,  the  lock  bolt  ia  shown 
as  provided  with  an  offset  or  recess,  /,  which 
offset  or  recess  is  brought  in  or  out  of  coinci- 
dence with  the  tongue  piece  on  the  carrying 
bar,  to  admit  of  the  bolt  work  being  projected 
or  retracted  through  the  medium  ot  a  sliding 
bar,  H,  which  carries  a  dog,  fence,  or  anfle 
bar,  J,  having  a  hook,^,  wfich  engages  with 
the  bit.  A,  of  the  cam,  K,  secured  upon  the  dial 
Q>indle.  i,  which  spindle  passes  through  the  safe 
or  vault  door,  in  the  usiutl  manner,  and  serves 
to  operate  the  series  of  tumblers  or  condiination 
wheels,  L. 

The  sliding  bar  H  is  connected  with  the  lock- 
bolt  or  bearing  in  any  suitable  manner,  its  ob- 
ject being  to  impart  motion  to  said  lock  bolt  or 
bearing,  to  secure  the  objects  above  specified. 

The  said  lock-bolt  or  bearing,  it  will  be  per- 
ceived, is  located  in  its  casing,  so  as  to  rest 
closely  in  the  rear  of  the  tongue  piece  or  con- 
nection secured  upon  the  can^^ing  bar,  and  is 
isolated,  so  to  speak,  from  the  tumblers  or  com- 
bination wheels  and  the  other  main  working 
parts  of  the  lock,  and,  therefore,  any  strain 
which  is  brought  to  bear  upon  it  by  the  heavy 
[69]  bolt-work  will  be  expended  upon  the  bolt  or 
bearing  and  its  axis  or  bearing,  and  not  upon 
the  tumblers  or  combination  wheels. 

It  wiU  be  seen  that,  to  unlock  the  combina- 
tion lock,  the  hook  of  the  dog,  angle  bar,  or 
fence,  J.  will  drop  into  the  notches  or  slots  of 
the  tumblers  or  combination  wheels,  when  the 
notches  are  brought  Into  juxtaposition  by  the 
operator  who  has  possession  of  the  combination 
upon  which  the  lock  is  set.  at  which  time  the 
bit,  h,  of  the  cam  E,  will  also  engage  with  the 
hook,  g,  of  the  said  dog,  angle  bar,  or  fence, 
when,  by  moving  the  dial  spindle,  the  lock  bolt 
or  bearing  can  be  moved  or  rotated  so  as  to  ad- 
mit of  the  tongue  piece  or  connection,  with  the 
carrying  bar  and  bolt  work,  being  moved  back 
or  retracted,  as  in  Fig.  8  of  the  drawing,  and 
the  safe  or  vault  door  opened;  but,  when  said 
combination  lock  is  locked,  the  hook  of  the  dog, 
angle  bar,  or  fence,  J,  is  elevated,  due  to  the 
combination  wheels  being  disarranged,  as  in 
Fiff.  1  of  the  drawings,  and  then  no  action  can 
be  nad  upon  the  connecting  bar,  dog  angle  bar 
or  fence,  or  upon  the  lock-bolt  or  bearing,  by 
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turning  of  the  dial  spindle,  and  hence  the  tongue 

Eiece  or  connection  on  the  canyine  bar  of  the 
olt  work  rests  upon,  or  connects  with,  the  lock 
bolt  or  bearing,  and  the  bolt  work  ii  securely 
retained  in  a  locked  condition. 

With  such  combination  lock,  ot  )ne  of  sub- 
stantially the  same  construction  and  operation, 
constructed  to  be  applied  for  use  upon  a  safe  or 
vault  door,  to  operate  in  connection  with  the 
ponderous  or  great  bolt  work  thereon,  Ib  com- 
bined a  time  mechanism,  the  works  of  which 
may  be  of  any  of  the  improved  or  desired  kinds, 
since  its  action  is  to  measure  time  correctly,  the 
object  being  that,  during  the  interval  that  the 
combiniUion  lock  is  loclrod  and  the  time  move- 
ment woond  up,  the  same,  through  a  suitable 
connection  maae  between  it  and  «dd  combina- 
tion lock,  will  gmxd  the  said  lock,  and  prevent 
its  being  unlocked,  even  by  a  cashier  or  other 
person  m  possession  of  the  combination  upon 
which  the  said  combination  lock  is  set 

In  the  present  example,  a  duplex  or  double 
time  movement  is  Qlustrated,  such  being  pref  • 
erable  to  a  single  time  movement,  as  a  safo 
guard  against  stopping. 

Each  of  the  time  movements,  which  are  dea 
ifimatcd  by  the  letters  M  M,  which  may  consist 
<3  a  chronometer  or  dock  movement,  is  sup 

Slied  with  a  pointer  or  hand,  attached  to  a  spin 
le,  I,  in  such  a  manner  as  to  be  capable  of  be 
ing  moved  backward  to  set  any  ele(^  numbej 
on  the  dials  N,  said  dials  bein^  spaced  off,  oi 
marked  with  a  scale  of  hours  and  divisions,  fron 
one  upward  to  any  desired  number,  according 
to  the  mechanism  of  the  chronometer  or  clock 
With  each  of  the  dials  are  combined  adjustinj 
disks  or  arms  0,  or  some  equivalent  mechan 
ical  device,  each  of  which  carries  a  stud,  or 

{)in  or  projection,  which  acts  upon  a  voke  o 
ever,  which  connects  with  and  guards  the  com 
bination  lock  the  number  of  hours  or  time  f  c 
which  it  Is  designated  said  lock  is  to  remai 
locked,  and  thus  controls  the  action  of  its  loc 
bolt  or  bearing  while  the  same  is  in  a  locke 
condition. 

The  yoke  lever  or  connection  is  designated  b 
the  letter  P,  and  it  ia  pivoted  or  loosely  fixe 
on  its  support  or  axis,  as  at  m,  or  otherwise  a 
ranged  so  as  to  operate  in  conjunction  with  tl 
moving  or  revolving  disks  or  arms  O,  the  ol 
ject  bein^,  that  the  yoke  lever  or  connectic 
and  the  disks  can  be  adjusted  with  respect  1 
each  other,  so  as  to  connect  with  the  dog  < 
fence  or  other  working  part  of  the  lock,  ar 
thus  control  the  movement  of  the  lock  bolt  < 
bearing,  and  hence  the  locking  and  unlockii 
of  the  combination  lo(^. 

One  end  of  the  extension  of  the  voke  lever 
connection,  in  the  present  example,  baa  a  su 
able  hook,  n,  that  engages  with  a  pin,  o,  on  tl 
dog,  angle  bar  or  fence,  J,  bv  striking  under 
in  whicn  case  it  nolds  saia  do^,  angle  bar 
fence  elevated  out  of  contact  with  the  tumble 
or  combination  wheels  and  the  cam  of  the  di 
spindle.    The  arms  of  said  yoke  lever  or  cc 
nection  connect  with,  or  rest  upon,  the  axis 
spindle  of  the  adjusting  disks  or  arms;  and  t 
arrangement  of  the  stu(&,  pins  or  projections 
said  aisks  or  arms  is  such  that,  when  the  in* 
cators  have  reached  the  proper  number  on  t 
dials,  said  studs,  pins  or  projections  will  ha 
acted  upon  the  yoke  lever  or  connection,  a 
moved  it  sufficient  to  withdraw  the  cam  ho 
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the  piB#.  sad  Unit  allow  the  doff, 
or  Ibos  10  fan,  retdy  to  engage  with 
la  or  oombination  wheels  and  the 
kt  kk  or  beariog;  at  which  thne  the  combi- 
:  kxk  en  be  operated  by  the  person  hi  poa- 
i«C  ibt  onmnination^  as  the  timemove- 
ilB  foaidhig  or  dcMKhiff  action. 
p p, dioiikl  be xonneam uie  yoke 
■flctioB,  to  aDow  the  studs,  pins  or 
^^takm  to  lUD  therein,  wlien  the  duks  or 
ra  isd  te  iadiratoia  have  reached  the  des- 
jMi4  nnbv,  tfans  serving  as  stops  for  the 
wtjmKf  £ika  or  arms,  and  prevent  the  same 
^«  arfiag  on,  beyond  the  prearranged  hour 
i  ^la  te  roke  kfver  or  connection  upon  the 
fi*  m  |fD]actioos;  for.  if  some  such  provis- 
■  ^R  Bol  made,  the  combination  lock  could 
mw^ftodA  natfl  the  disks  or  arms,  with  the 
■sa  aroond  again  to  said  previous- 
hoar;  at  least,  there  might  be  dan- 


lare  employed,  as  here- 
ttated,  so  as  to  insure  the  releasing  of 
kxk  in  case  one  of  the  ame 
vwta  iteoU  nop  or  fiafl  to  come  to  proper  po- 
as.  ▲  qviqg  r,  or  an  equivalent,  such  as  a 
wfki  Aoud  te  eoonected  with  the  lower  end 
iAtyiks  IsTcr  or  oonnection,  to  produce  the 
■■■■J  watiiuu  to  bring  the  book  of  the  yoke 
«*r  m  foaarrtki  ooder  the  pin  on  the  dog, 
■eklvorteoe. 

Th»  a  wffl  be  seen,  from  the  foregoing,  that 
m  kc  vock  of  the  safe  or  vault  door  con* 
■a  ««k,Qrnsts  opoo,  the  bolt  or  bearing  of 
>  vmUmtkm  kxk,  and  that  the  yoke  lever 

*  aassctioa  ot  the  time  movement  connects 
*^  At  dof,  angle  bar  or  fence  of  said  combi- 
■te  iock,  icaderiag  the  said  combination 
*4  aoyigjye  when  lodged,  that  is  to  say. 
«^  "«t  Iffw  or  eomiection  has  the  eftoct  of 
s^C3x« mnfiag  the  combination  loc^  doi^ 
ar*^  :aBsli  li  fecked^and  preventing  its  behig 
y*w  mfl  the  arrivml  of  the  hour  previously 
*vaMd  by  fte  time  movement;  and,  diould 
'^uv  hr  exerted  upon  the  great  or  ponder- 
**ii^yk  of  the  door,  when  locked,  it  will 
^  ^'tnad  sad  arrested  and  retained  by  the 
wtaArfthe  combination  lock,  and  will  not 

*  ^aHtod  10  the  tumblers  or  combination 
^■^  te  eombiiMlion  lock,  or  to  the  time 
^■■i.  or  to  tha  yoke  lever  or  connection. 

'  ^  of  the  lever  ooonectin^  with  the  dog 
'^'■^  k  may  be  made  to  connect  or  operate 
■  te  lack  HKlf  ,  and  thus  secure  the  result 

y  be  in  the  same  case 

oi  the  combination  kx^; 

connected  with 

lodL,  or  inacase 

the  eaiP  containing 


«r.\ 


of  thk  inventloo  over  com- 
kcksls  that,  when  the  time  mechan- 
the  lock  BMchaaism,  that  is,  ceases 
BT  gttanting  action,  it  does  not  ad- 
o€  the  bolt  work  of  the 
the  oombination  lock 
chat  it  can  be  unk)cked  by  the 
of  the  proper  oombination 
mM  lock  ia  set»  thus  securing  the 
if  a  coMfatoation  lock  for  use  dur- 
i  tftma  mechanism  for  guaid- 
lafcl  lock  during  the  night 


Thii  improvement  la  of  the  utmost  impor- 
tance; for,  during  the  hours  when  the  ame 
mechanism  is  set,no  one,  not  even  the  officers  of 
a  bank  or  other  institution,  can  open  the  com- 
bination lock;  and,  when  said  time  mechanism 
is  not  set  or  adjusted,  no  oncL  except  the  holder 
of  the  oombination  upon  whidi  the  lock  is  set, 
can  open  ic  No  one  who  has  the  oombination, 
whetherobtained  surreptitiously  or  otherwise, 
can  open  the  lock  when  the  time  movement  is 
set,  for  the  simple  reason  that  no  connection 
can  be  made  between  the  tumbler  or  combina- 
tion wheels,  the  dog,  angle  bar  or  fence,  the 
spindle  and  the  lock  bolt  or  bearing. 

Further:  Another  feature  of  the  utmost  im- 
portance present  in  the  combination  of  parts 
brought  together  is,  that  the  connection  between 
the  tune  movement  and  the  combination  lock  is 
such  that,  when  the  time  movement  is  Beit,  the 
parts  adjusted,  and  the  safe  doors  closed,  the 
combination  lock  will  be  rendered  inoperative 
until  a  predeterminate  hour,  during  which  in- 
terval of  time  the  unlocking  action  of  the  com- 
bination lock  will  be  suspended  by  the  time 
movement,  'vdiile  the  tumolers  or  oombination 
wheels  of  the  af  oreanid  combination  lock  are 
left  free  to  rotate,  if  power  is  exerted  jopcm  the 
dial  spindle  for  the  purpose  of  twisting  said 
spindle  out  of  place  or  impairii^  the  look 
mechanism,  and,  by  such,  the  working  parts  of 
the  combination  lock  cannot  be  injured  or  ren- 
dered useless  for  future  action. 

I  have  made  a  special  claim,  in aseparate ap- 
plication for  letters  patent,  for  the  oombination 
of  a  time  movement  and  a  lock  with  a  lever 
adapted  to  be  connected  with  the  dog  of  said 
lock,  to  hold  it  from  falling  into  the  slots  or 
notches  of  the  combination  wheels  except  when 
rdeased  by  the  time  movement.  So,  therefore, 
in  tbis  ^plication,  such  special  construction  and 
arrangement  of  parts  is  not  specially  claimed 

Haviuff  thus  described  mr  invention,  what  1 
cUdm  aiS  desire  to  secure  oy  letters  patent  is. 

1.  The  combination,  substantially  as  herein- 
before set  forth,  of  a  time  mechanism  and  a 
combination  lock  with  the  bolt  work  of  a  safe 
or  vauU  door,  the  time  mechanism  being  con- 
atnicted  to  act  in  conlunction  with,  and  render 
inoperative,  the  oombination  lock  when  locked. 
aakl  lock  having  its  bolt  or  bearing  constructed 
to  receive  the  pressure  of  the  series  of  bolts  con- 
stituting the  bolt  work  ot  the  door,  when  locked, 
«Bd  prevent  the  unlocking  of  said  bolt  work  un- 
til the  arrival  of  a  certain  predeterminate  hour. 

2.  The  oombination,  substantially  as  herein- 
before set  forth,  of  a  oombination  lock,  and  the 
series  of  bolts  constituting  the  bolt  work  of  a 
safe  or  vault  door,  with  a  time  movement  and 
a  yoke  or  lever  connection,  said  lever  being  con- 
structed and  located  to  render  the  bolt  or  bear- 
ing of  the  oombination  lock  inoperative  when 
locked,  the  tumblers  of  the  oombination  lock 
and  its  spindle  being  free  to  rotate  while  the 
bolt  work  is  held  in  its  locked  position  by  the 
bolt  or  bearing  of  the  combination  lock." 

An  analysis  of  this  specification,  to  ascertain 
(in  view  of  the  state  of  tne  art  and  ot  the  history 
of  the  application  for  the  patent  as  it  passed 
through  the  Patent  Office)  what  is  the  proper 
construction  of  the  claims  allowed,  will  con- 
duce to  a  solution  of  the  questions  involved. 
The  object  of  the  invention  is  stated  to  be  to 
have  a  time  moveiP^nt  guard,  and  operate  in 
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conjunction  with,  a  combination  lock,  to  pre- 
vent the  action  of  the  combination  lock  un- 
til a  time  previously  appointed  by  the  setting 
of  the  time  movement  shall  have  arrived,  in 
the  ordinary  running  of  the  time  movement, 
at  which  time,  and  not  before,  the  combina- 
tion lock  will  come  into  action,  when  operated 
in  the  usual  way,  as  if  there  were  no  time 
movement.  In  oUier  words,  by  the  setting  of 
the  time  movement,  the  connection  between  the 
combination  lock  and  its  lock  bolt  or  bearing  is 
interrupted,  so  as  to  destroy  the  capacity  of  the 
combination  lock  to  unlock  the  bolt  work,  un- 
til the  time  fixed  by  the  setting  of  the  time 
movement  shall,  by  the  ordinary  runniDg  of 
the  time  movement,  have  arrived,  when  the  con- 
nection between  the  combination  lock  and  its 
lock  bolt  or  bearing  is  automatically  restored, 
through  the  action  of  the  time  mechanism.  The 
combmation  lock  is  to  remain  with  its  org^ani- 
zation  unchanged,  but  the  time  mechanism  is  to 
alternately  interrupt  and  restore  its  connection 
with  its  lock  bolt  or  bearing,  and  the  action  of 
the  bolt  work. 

There  are  two  i)arts  to  the  invention,  repre- 
sented by  the  two  claims.  Both  of  them  are 
claims  to  combinations  of  mechanism.  The  first 
claim  is  a  claim  to  a  combinatioD,  substantially 
as  set  forth  in  the  descriptive  part  of  the  speci- 
fication, of  three  elements:  (1)  a  time  mechan- 
ism; (2)  a  combination  lock;  (8)  the  bolt  work 
of  a  safe  or  vault  door.  But,  as  the  claim  says 
that  the  time  mechanism  is  to  be  constructed  to 
act  in  conjimction  with,  and  render  inopera- 
tive, the  combination  lock,  when  locked,  it  fol- 
lows that  the  expression  ''  time  mechanism  "  in- 
cludes the  means  of  connection  between  the 
time  movement  and  the  parts  on  which  the  com- 
bination lock  operates.  Otherwise,  there  could 
be  no  operative  co-action  of  the  three  elements 
named  in  the  claim.  The  expressions  **  time 
mechanism"  and  "  time  movement "  are  care- 
fully used  in  the  specification  and  claims,  as 
havmg  different  meanings,  the  former  includ- 
ing the  latter  and  its  means  of  acting  in  con- 
junction with  the  combination  lock.  There  is 
a  limitation  in  the  first  claim,  to  the  effect  that 
the  combination  lock  is  to  have  its  bolt  or  bear- 
ing constructed  to  receive  the  pressure  of  the 
bolt  work,  when  the  lock  is  locked,  and  pre- 
vent the  unlocking  of  the  bolt  work  till  the  pre- 
determined time  shall  have  arrived. 

The  second  claim  is  a  claim  to  a  combina- 
tion, substantially  as  set  forth  in  the  descrip- 
tive part  of  the  specification,  of  four  elements: 
(1)  a  combination  lock;  (2)  the  bolt  work  of  a 
safe  or  vault  door;  (S)  a  time  movement;  (4)  a 
yoke  or  lever  connection,  constructed  and  locat- 
ed to  render  the  bolt  or  bearing  of  the  combi- 
nation lock  inoperative  when  the  lock  is  locked. 
In  the  second  daim,  the  time  mechanism  of  the 
first  claim  is  broken  up  into  a  time  movement 
and  a  yoke  or  lever  connection.  There  is  a  lim- 
itation in  the  second  claim,  to  the  effect  that 
the  tumblers  of  the  combination  lock  and  its 
spindle  are  free  to  rotate  during  the  time  the 
bolt  work  is  held  in  its  locked  position  by  the 
bolt  or  bearing  of  the  combination  lock.  This 
freedom  of  rotation  is  referred  to  in  the  specifi- 
cation as  being  peculiar  and  novel,  and  consist- 
ing in  the  fact  that,  while  the  combination  lock 
and  the  b61t  work  are  locked,  the  tumblers  or 
combination  wheels  of  the  combination  lock, 
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and  its  spindle,  are  free  to  rotate  without  ex- 
erting any  imlocking  action  or  strain  on  the 
mechanism  composing  the  combination  lock,  or 
the  delicate  mechamsra  composing  the  time 
movement 

It  is  also  to  be  noted,  that  the  specification 
states  that  the  lock  bolt  or  bearing  of  the  com- 
bination lock  may  be  of  a  circular,  segmental 
or  other  desired  form,  "  provided  said  lock  bolt 
is  arranged  and  adjusted  so  as  to  turn  upon  a 
suitable  axis  or  bearing,"  and  is  so  constructed 
as,  in  one  position,  to  prevent  the  retraction  of 
the  bolt  work,  and,  in  another  position,  to  per- 
mit it  The  kind  of  combination  lock  referred 
to  is  indicated  by  the  one  illustrated  in  the  draw- 
ings, and  which  the  specification  states  to  be 
the  one  of  Sargenf  s  patent  No.  57674,  granted 
August  28, 1866,  and  reissued  as  No.  4696,  Jan- 
uary 2,  1872.  No.  4696  states  that  such  com- 
bination lock  has  no  sliding  lock  bolt,  but  has 
combined  with  its  working  parts  a  bolt  turning 
on  a  pivot  or  bearing,  and  so  isolated  or  removed 
from  contact  with  the  combination  wheels,  as 
to  receive  any  pressure  applied  through  the  bolt 
work  of  the  door,  and  cut  off  the  communico' 
tion  between  such  bolt  work  and  the  wheels  ov 
fence  lever  of  the  combination  lock;  and  thai 
such  bolt  turning  on  a  pivot  or  bearing,  instead 
of  the  sliding  bolt  theretofore  in  use,  is  an  im 
portant  feature.  The  first  claim  of  No.  4696  ii 
in  these  words:  "In  a  combination  lock  foi 
safe  or  vault  doors,  a  bolt  I,  which  turns  on  f 
pivot  or  bearing,  when  said  bolt  I  is  used  in  f 
lock  having  no  ordinary  sliding  lock  bolt,  and 
in  connection  with  the  separate  bolt  work  oJ 
the  door,  and  so  arrangea  as  to  receive  tb< 
pressure  of  the  said  bolt  work,  wiUiout  trans 
mitting  it  to  the  wheels  or  other  equivalen 
works  of  the  lock." 

The  history  of  the  application  of  Sargent  f  o 
No.  186389,  so  far  as  it  is  important  to  the  pres 
ent  case,  is  this:  On  June  11,  1878,  having  hi 
reissued  patent  No.  4696,  for  his  combinatioi 
lock,  in  the  form  shown  in  the  drawings  of  Nc 
186369,  he  made  application  for  a  patent  for  conn 
bining  a  time  movement  with  the  lock  works  c 
a  conibination  lock.  The  drawing  showed  th 
combination  lock  of  No.  4696;  and  the  specif 
cation  set  forth  the  invention  to  be  so  combii 
ing  a  time  movement  with  the  lock  works  as  t 
prevent  the  lock  from  being  unlocked  by  the  n 
lease  of  the  time  movement,  and  to  reqiiire  it  t 
be  unlock^  by  being  set  on  the  combinatioi 
after  such  release.  There  was  a  timemov< 
ment,  consisting  of  two  clocks,  and  a  lever  1 
hold  up  the  dog  or  angle  bar  of  the  lock,  unt 
released  by  the  arrival  of  the  predetermine 
hour.  No  bolt  work  was  shown  or  describe< 
There  was  no  idea  of  patenting  any  combin 
tion  of  which  the  bolt  work  formed  a  part  Tl 
specification  had  two  claims:  1.  "  In  a  comt 
nation  lock,  I  claim  the  combination  with  tl 
lock  works  and  with  a  time  movement  that  co 
trols  the  same,  of  a  connection,  H,  or  equiv 
lent,  so  arranged  that  when  the  time  movemei 
releases  the  lock  works,  the  latter  still  rema. 
locked,  substantially  as  specified.  2.  I  claii 
in  combination  with  a  time  movement,  and 
lock,  the  lever  H,  or  equivalent  connected  c 
rectly  with  the  dog  C,  to  hold  it  elevated  fro 
the  wheels,  substantially  as  specified."  Tl 
specification  stated  that  Sargent  did  not  "  clai 
broadly  the  combination  <^  a  timemoveme 
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With  the  lock  works,  and  with 
X  that  controls  the  same, 
H,  whereby,  when  the  time 
the  lock  works,  the  latter 
Peeked,  eabmintfilly  as  and  for  the 
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t  in  one  lock  is  con- 
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To  grant  Hollen  a  patent 
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The  first  claim  was  again  rejected,  July  5, 
1878,  on  the  ground  tnat  the  change  in  it  did 
not  take  the  case  out  of  the  references;  and,  on 
the  28th  of  July,  1873,  Sargent  appealed  to  the 
board  of  three  exammers  in  chief.  The  decis- 
ion of  the  bofl^  sustaining  tiie  decision  of  the 
examiner  was  tendered  October  7, 1878.  It  re- 
fers to  the  English  {Nitent  of  Rutherford,  of  1 881 , 
and  says:  "  The  patent  of  Rutherford  describes 
an  ordinaiy  key  lock,  to  which  the  time  move- 
ment is  so  connected  that  it  may  be  set  for  a 
dven  hour,  before  which  it  cannot  be  unlocked, 
but  may  be  at  any  time  thereafter.  Ruther- 
ford also  foresaw  that  one  time  movement  might 
stop,  and  suggested  two.  Rutherford,  as  the 
references  show,  is  not  the  only  one  who  has 
thouffht  of  thus  connecting  a  time  movement  to 
a  lodL  It  happens,  howevei;  that  the  locks 
shown  in  the  references  are  all  key  locks,  while 
applicant's  is  a  combination  lock,  and  it  is  upon 
this  that  the  claim  is  founded.  While  it  is  un- 
doubtedly true  that  the  combination  lock  is  the 
better,  there  does  not  appear  to  be,  in  any  true 
sense,  any  new  combination  in  what  applicant 
claims.  It  may  be  said  that  he  has  substituted, 
in  the  Rutherford  combination  (for  example), 
one  well  biown  element  for  another,  and  that 
the  result,  namely:  the  security  against  unlock- 
ing before  a  given  hour,  is  exactiy  the  same  in 
both  cases.  And  it  must  be  remembered  that 
tills  is  the  whole  end  and  scope  of  the  combina- 
tion claimed,  not  to  prevent  breakage,  or  pick- 
ing, or  bursting  with  gimpowder,  out  simply 
umocking  before  the  hour  appointed.  It  is  true 
that  the  u>ck  connected  to  the  time  movement 
in  the  manner  shown  is  rendered  secure  against 
unlocking  by  unauthorized  persons  who  pidc  up 
the  combination,  when  the  aog  rests  on  the  per- 
iphery of  the  cams;  but  it  appears  clear  that 
tnis  results  from  the  peculiar  mode  of  applica- 
tion, and  is  covered  by  the  second  claim.  What- 
ever the  advantage,  then,  arising  from  the  sub- 
stitution for  the  key  lock,  so  &r  as  has  been 
pointed  out  to  us,  it  results  from  the  superiority 
of  the  former  over  the  latter,  and  not  from  the 
combination.  Nor,  so  far  as  we  see,  has  any 
invention  been  exercised.  The  time  movement 
was  originally  invented  to  prevent  locks  from 
being  prematurely  unlockea,  and,  when  once 
Uie  combination  had  been  invented,  it  is  obvi- 
ous that  it  was  as  applicable  to  one  form  of 
locks  as  to  another;  and,  to  grant  a  patent  for 
the  union  of  the  time  movement  with  every  old 
form  of  lock,  or  with  every  new  form  which 
might  appear,  would  manifestly  place  unjust 
restrictions  on  the  original  invention  and  defeat 
the  very  purpose  of  Uie  law.  We  understand 
only  the  first  claim  to  be  rejected." 

These  observations  are  true,  as  the  record  in 
this  case  shows,  and  it  also  shows  many  patents 
in  whidi,  prior  to  1873,  one  clock  or  two  docks 
were  employed  to  relieve,  at  a  predetermined 
time,  the  bolts  of  a  door  from  a  dog  obstruct- 
ing their  retraction,  so  that  the  door  could  be 
opened  when  that  time  had  arrived,  but  not 
before. 

Nothing  more  was  done  with  this  application 
tiU  March  18,  1875,  when  Sargent  presented  a 
new  specification  and  claims,  manng  promi- 
nent the  feature  of  the  free  rotation  of  the  tum- 
blers of  the  combination  lock,  through  the  me- 
dium of  the  lock  spindle,  during  the  suspension, 
by  the  time  movement,  of  the  unlocking  action 
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of  the  combination  lock,  and  changing  the 
claims  to  read  thus:  '*  1.  The  combination  of  a 
time  movement  with  a  combination  lock  and  a 
lever  constructed  and  located  to  render  inope- 
rative such  combination  lock  until  a  predeter- 
minate  hour,  the  tumblers  of  the  combination 
lock  beinff  free  to  rotate  through  the  medium 
of  the  lock  spindle,  while  the  unlocking  action 
of  the  combination  lock  is  suspended  bj  the 
time  movement.  2.  I  claim,  in  combination 
with  a  time  movement  and  a  lock,  the  lever  H, 
or  eauivalent,  connected  with  the  dog  C,  to 
hold  it  from  falling  into  the  slots  or  notches  of 
the  combination  wneels,  except  when  released 
by  the  clock  work,  substantially  as  described." 
On  the  24th  of  March,  1875,  the  first  dahn  was 
again  rejected  by  references  to  the  HoUen  pa- 
tent of  l)ecember,  1871,  and  the  Rutherford 
patent  of  1881.  The  letter  of  rejection  said: 
"  Hollen  shows  the  combination  of  a  time  move- 
ment and  a  lock,  with  a  lever  constructed  and 
located  to  render  inoperative  such  lock  until  a 
predeterminate  hour,  the  tumblers  of  the  lock 
being  free  to  rotate  through  the  medium  of  a 
key,  while  Uie  unlocking  action  of  the  lode  is 
suspended  by  the  lever.  Rutherford  shows  (fig- 
ures 1,  2,  8,  4  and  5,  sheet  2)  the  combination 
of  a  time  movement  and  a  lock,  with  a  lever  ar- 
ranged to  engage  with  the  bolt  of  a  lock  and 
renaer  inoperative  such  lock  until  a  predeter- 
minate hour.  To  merely  substitute  the  ordi- 
nary combination  lock,  such  as  shown,  for  ex- 
ample, in  the  patent  permutation  lock  of  James 
Sai^nt,  August  28. 1866,  for  the  lock  shown 
in  diher  of  the  above  references,  is  not  regard- 
od  as  a  patentable  difTerence.  *  *  *  The  sec- 
ond claim  is  not  objected  to.  The  first  claim  is 
again  refused." 

This  application  was  not  further  prosecuted. 
On  the  12th  of  July,  1875,  Sargent  addressed  a 
letter  to  the  Patent  Office,  entitled  in  the  case. 
In  which  he  said:  **  So  many  amendments  and 
actions  having  been  made  in  the  above  entitled 
case,  I  desire  to  withdraw  and  abandon  it,  for 
the  purpose  of  filing  a  new  application.  I, 
James  Sargent,  havettds  day  filed  said  applica- 
tion for  the  invention,  and  request  that  the 
model  of  the  case  above  named  be  applied  as  a 
model  in  the  application  filed  to  day.  I  intend 
and  request  that  this  application  be  a  substitute 
application  for  the  one  so  withdrawn." 

Up  to  this  time  no  bolt  work  had  been  shown 
or  described.  The  object  of  the  new  applica- 
tion was  to  introduce  bolt  work  as  an  element 
in  the  device.  The  drawings  were  the  some  as 
those  in  No.  186869,  showing  bolt  work,  with 
the  time  movements  and  the  combination  lock. 
Bolt  work  was  added  to  the  former  model.  The 
specification  contained  three  claims,  as  follows: 
'*  1.  The  combination,  substantially  as  herein- 
before set  forth,  of  a  time  mechanism  and  a 
combination  lock  with  the  bolt  work  of  a  safe 
or  vault  door,  the  time  mechanism  being  con- 
structed to  act  in  conjunction  with  and  render 
inoperative  the  combination  lock  when  locked, 
said  lock  having  its  bolt  or  bearing  arranged  to 
rest  upon  and  receive  the  pressure  of  the  bolt 
work  of  the  door  when  locked,  and  prevent  the 
unlocking  of  said  bolt  work  until  the  arrival  of 
a  certain  predeterminate  time.  2.  The  combi- 
nation, substantially  as  hereinbefore  set  forth, 
of  a  combination  lock  and  the  bolt  work  of  a 
safe  or  vault  door,  with  a  time  movement  and 
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a  lever  connection,  said  lever  being  construct 
and  located  to  render  the  bolt  or  bearing  of  1 
combination  lock  inoperative  when  locked,  t 
tumblers  of  the  combination  lock  and  its  sp 
die  being  fne  to  rotate  while  Uie  bolt  work 
the  door  rests  upon  the  bolt  or  bearing  of  t 
combination  lock.  8.  In  combination  with 
time  movement  and  a  lock,  a  lever,  or  its  equ: 
alent,  adapted  to  be  connected  with  the  dog 
said  lock,  to  hold  it  from  falling  into  the  8l< 
or  notches  of  the  oomblnatli^  wheds,  exec 
when  released  by  the  time  movement^  substi 
tially  to  described.** 

On  the  81st  of  July,  1875,  claims  1  and  3  w< 
rejected  by  references  to  the  patent  of  HoUc 
of  December,  1871,  and  that  of  Rutherford 
1881;  and  a  time  lock  arranged  in  connecti 
with  the  bolt  work  of  a  door,  in  the  time  lo 
of  Little,  patented  in  January,  1874,  was 
ferred  to.  Those  claims  were  again  reject< 
September  6, 1875,  hi  a  letter  which  said:  "  T 
employment  of  locks  of  various  kinds  for  sect 
ing  the  bolt  work  of  a  door  is  too  common  a 
well  known  to  reouire  further  references, 
ther  HoUen's  or  Rutherford's  lock  can  be  i 
plied  to  the  bolt  work  of  a  door  without  1 
least  change  being  made  to  adapt  it  thereto.  T 
mere  subratution  of  one  well  known  kind 
locks  for  another  kind  equally  well  known  1 
been  dedded  min  and  again  as  not  a  pate 
able  difTerence. 

On  December  8,  1875,  an  interference  v 
declared  between  claims  1  and  2  and  four  otl 
applications;  and  between  claim  8  and  four  oU 
applications.  On  Februarv  12, 1J876,  the  int 
f erence  as  to  daims  1  and  i  was  dissolved,  a 
thoy  were  again  rejected.  A  further  amei 
ment  of  the  specification  was  made  Februi 
15, 1876,  and  daims  1  and  2  were  altered  so 
to  read  as  follows:  "  1.  The  combhiation,  si 
stantiallv  as  hereinbefore  set  forth,  of  a  tii 
mechanism  and  a  combination  lode  with 
bolt  work  of  a  safe  or  vault  door,  the  ti 
mechanism  being  constructed  to  act  in  codIu 
tion  with  and  render  inoperative  the  comoi 
tion  lock  when  locked,  said  lock  havinglta  I 
or  bearing  constructed  to  receive  the  press^ 
of  the  series  of  bolts  constituting  the  bolt  w< 
of  the  door  when  locked,  and  preventing 
unlocking  of  said  bolt  work  until  the  arriva 
a  certain  predeterminate  time.  2.  The  cone 
nation,  substantiallv  as  hereinbefore  set  f oi 
of  a  combination  lock  and  the  series  of  Ix 
constituting  the  bolt  work  of  a  safe  or  vc 
door,  with  a  time  movement  and  a  lever  c 
nection,  said  lever  bein^  constructed  and  1cm 
ed  to  render  Uie  bolt  or  oearing  of  the  combi 
tion  lock  inoperative  when  locked,  the  tumbi 
of  the  combination  lock  and  its  spindle  be 
free  to  rotate  while  the  bolt  work  is  held  in 
locked  position  by  the  bolt  or  bearing  of  the  a 
bination  lock."  The  daims  were  not  allow 
but  a  new  interference  as  to  them  was  declai 
March  8, 1876,  with  the  same  four  applicatic 
the  subject  matter  being:  **  The  combinatioi 
a  time  mechanism  and  a  combination  loc^  ^ 
the  bolt  work  of  a  door." 

On  the  11th  of  January,  1877,  the  appl 
tion  was  amended  by  withdrawing  daims  1 1 
2.  Two  days  before  this,  and  on  Januar 
1877,  Sarffent  had  filed  the  application  on  wl' 
No.  18686h)  was  granted.  Tlie  special  const 
tion  and  arrangement  of  parts,  a  claim  for  wh 
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Sasssst  t.  Hall  Bun  akd  Look  Oo. 


^ItipMMi  hen  muA  on,  o 


■  it  ^sUddiaa  of  tliu  patent  rtatea,  i 
■Abti^vMcupticUlan,  wm  OoveiM  bj 
»:■■  rf  arid  So.  IWIST,  gnnted  ta  Sw- 
^  DnMH  11, 19n,  In  pimnance  of  the 
criatnrf  Jn>r  1^  187S.  that  dabn  bdng  M 

^  ■<  t  iMk,  a  joke  lever  or  eqairaleiit, 
rt|i<»ko»— rttd  with  the  dog,  fence  or 
«  hrrf  aU  bck.  10  hold  It  from  MUng 
K  At  A*  (T  Bfiidia  of  the  oomUnatkii) 
nA  oc^  vka  ideeaed  br  the  time  moTe- 
^i^aitUijmimafbia.'  Thepteeent 
A  in  Ht  liVHii  H^  tnfnngement  of  No. 

iflcatlon  of  No. 
_    _ .  1  on,  contain*  the 

'■^^■■ai:   "  The  lock  bolt  or  bear- 

I  itt  n»T<Miiiiii  k)ck  maj  be  of  a  circa- 
*  ^aal  ar  otbff  dedred  f onn.  provided 
I  A  (dkokliaRUfedaBd  adjusted  eoaa  to 
a  ipH  tiriBtila  aiii  or  bearing,  and  b  ao 
annd  a«,  la  oae  paahkm.  It  wfll  prevent 
kmteiftebaltwefkBo  uto  retahi 
M  A  a  tmK  door  locked,  while,  in  another 
Ma.i>l«lMll«<lhebolt  w(akbeiD2r»■ 
M<  hr  Oe  impaae  of  allowing  the  aare  « 
'^tanbtneoed."  Tbia  clauae  bad  not 
aB<  ■  mjji  Oe  KwdAcationa  from  and 
■a«i|A«IUJniM  II.  1879.  until  It  waa 
■n'  ■  ta  ana  Sled  Jatmarr  9. 1877,  m 
oA  it  (aw  Ko.l88M»waa  granted.  It 
1 1  WhIm  wittoot  ^ikh  ft  miat  be  aa- 
nA  ■  lie*  of  the  nmiKmi*  prior  njeo- 
M  fcihtai  lOcwed  wooU  not  bare  bem 
mi  n*  MBe  danae  waa  inaerted,  VUj 

'^  ■  At  vaottcUkio  of  (he  appUcUlon  of 
«•  :t  m, »  k  tHMined  afuj  clalmi  1  and 
■'•■■  »■?  wkhdmws.  Januarr  11, 1877, 
"Mftatvpon  in  the  nwdflcatlon  of 

-  KC.  ■  laBMd  DaombcT  11, 1677. 
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The  dofeDd&ata'  lock,  which  It  la  alleged  lu- 
fringee  the  two  ctalma  of  No.  180868,  li  of  Uu 
construction  ahown  bj  the  following  drawing, 
made  bj  the  plBintltfa  witoeei  Hlllward: 

In  that  drawing  A  la  the  case  of  the  lock;  B, 
the  bolt;  C,  the  dog,  pivoted  In  the  bolt  at  e, 
and  engaslng,  when  held  up  bf  the  lime  mech- 
anism, Dehlnd  a  &zed  stump,  D;  E,  the  arbor 
of  the  lock,  Ibe  hook,  e,  of  which  engagea  wltb 
the  hook,/,  of  the  dog,  and  throws  the  bolt  B 
back,  when  the  dog  b  released  l:^  the  time 
mechanism.  The  same  hook,«,  b;  running  on 
the  surface^,  throws  Ihe  bolt  B  out,  to  lock 
the  door.  F  Is  the  time  attachment,  which  baa 
a  lever,  Q,  the  armof  which,  extending  through 
the  case  of  the  lock,  has  the  hook  H  at  its  lower 
end,  which  holds  up  the  pivoted  arm  I,  and 


ants'  lock  i*  shown  b7  Ibe  following  drawing: 


It  t*  contended  for  the  defendants,  that  each 
of  the  comUnatlona  covered  by  the  two  claim* 
of  No.  186369  must  be  limited  to  the  particular 
devices  described  in  tlie  tpedflcatlon  and  shown 
In  the  drawings,  and  to  thdr  mode  of  operation, 
both  claims  being  limited  bj  the  word*  "sub- 
stantial!; OS  hereinbefore  set  forth; "  and  that, 
under  tliU  construction,  the  defendants  do  not 
infringe. 

The  secodd  claim  Impoaaa  on  the  combination 
cklmed  in  It  the  UmitatioD,  that  the  tumblers 
of  the  combhiatlon  lock  and  iU  spindle  shall  be 
free  to  rotate,  while  the  bolt  work  is  held  hi  Its 
locked  position  by  the  bolt  or  hearing  of  the 
oombinatioD  lock.  This  Is  enforced  by  the  lan- 
guage of  the  specification,  which,  in  stating  to 
what  the  invention  consfans,  stales  that  "the 
pecollotlty  and  novelty  "  of  the  onion  or  com- 
bination, consisting  of  a  combination  lock,  a 
time  movement,  and  a  yoke  or  lever  connection, 
is  that  "  wlien  the  said  combination  lock,  with 
its  time  mechanism,  is  arranged  upon  a  ute  or 
vault  door,  to  operate  In  conlunctlon  with  the 
bolt  work  thereon,  and  all  locked,  the  tumblers 
or  combinMion  wheels  of  said  lock,  and  the 
•ptndle  of  the  same,  together  with  Its  usual  in- 
lucauir,  ore  all  left  free  to  be  moved  or  rotated 
without  exerting  any  unlocking  actloc  or  strain 
whatever  upon  the  mechanism  compoalng  the 
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x)mbination  lock,  or  the  delicate  mechanism 
composine  the  time  movement."  Again,  the 
specification  says:  ' '  Another  feature  of  the  ut> 
most  importance  present  in  the  combination  of 
parts  broagbt  together  is,  that  the  connection 
between  t&  time  movement  and  the  combina- 
tion lock  is  such  that,  when  the  time  move- 
ment is  set,  the  piuts  adjusted,  and  the  safe 
doors  dosed,  the  oombinaaon  lock  wili  be  ren- 
dered inoperative  untU  a  predeterminate  hour, 
during  which  interval  of  time  the  unlocking 
action  of  the  combination  lock  will  be  suspencU 
ed  by  the  time  movement,  while  the  tumblers 
or  combination  wheels  of  the  aforesaid  combi- 
nation lock  are  left  free  to  rotate,  if  power  is 
exerted  upon  the  dial  spindle  for  the  purpose  of 
twisting  said  spindle  out  of  place,  or  impairing 
the  lock  mechanism,  and,  by  such,  the  workinfi[ 
parts  of  the  combination  lock  cannot  be  injured 
or  rendered  useless  for  future  action."  This 
feature,  thus  declared  to  be  peculiar  and  novel, 
of  the  free  rotation  of  the  tumblers,  is  not  shown 
to  exist  in  the  defendants'  lock.  The  plaintiff's 
expert,  Mr.  £.  8.  Renwick,  testifies  that  this 
peculiarity  is  not  found  in  the  defendants'  lock, 
and  that,  for  that  reason,  that  lock  does  not  em- 
body the  combination  of  claim  2  of  No.  186369. 

A!s  to  claim  1,  it  is  limited,  by  the  language 
of  the  specification,  to  a  combination  lock  hav- 
ing a  bolt  or  bearing  which  turns  on  an  axis  or 
revolves.  The  defendants'  lock  has  a  sliding 
bolt.  It  was  not  new,  at  the  Ume  of  Sargent's 
invention,  to  apply  a  time  movement  to  dog  the 
sliding  bolt  of  a  lock;  and  it  is  plain  that  be 
limited  himself  to  a  rotating  bolt.  The  specifi- 
cation makes  it  as  necessary  that  the  combina- 
tion lock  should  have  a  turning  or  revolving 
bolt  or  bearing  as  that  such  bolt  or  bearing 
should  have  the  quality  of  reoeivingthe  pressure 
of  the  bolt  work,  when  locked.  This  turning 
or  revolving  feature  of  the  bolt  or  bearing  S 
made,  by  the  specification,  as  necessary  to  the 
combination  lock  of  claim  2  as  to  that  of  claim  1. 

In  patents  for  combinations  of  mechanism, 
limitations  and  provisos,  imposed  by  the  in- 
ventor, especially  such  as  were  introduced  ftito 
an  application  after  it  had  been  persistently  re- 
iected,  must  be  strictly  construed  against  the 
inventor,  and  in  favor  of  the  public,  and  looked 
upon  as  in  the  nature  of  disclaimers.  As  was 
said  in  Fay  v.  Cordesman,  109  U.  8.,  408,  420 
[bk.  27,  L.  ed.,  979,  984]:  "The  claims  of  the 
patents  sued  on  in  Uiis  case  are  dai^  for  com- 
binations. In  such  a  claim,  if  the  patentee  speci- 
fies any  element  as  entering  into  the  combina- 
tion, either  directly  by  the  language  of  the 
the  claim,  or  by  sucn  a  reference  to  the  descrip- 
tive part  of  the  specification  as  carries  such  ele- 
ment into  the  claim,  he  makes  such  element 
material  to  the  combinadon,  and  the  court  can- 
not declare  it  to  be  immateriaL  It  is  his  prov- 
ince to  make  his  own  claim,  and  his  privilege 
to  restrict  it  If  it  be  a  claim  to  a  combination, 
and  be  restricted  to  specified  elements,  aU  must 
be  renmied  as  material,  leaving  open  only  the 
question  whether  an  omitted  device  is  supplied 
hy  an  equivalent  device  or  instrument^ty. 
Water-Meter  Co,y.  Deeper,  101 U.  8.,382 [bk.  25, 
L.  ed.,  1024];  Gage  v.  Henring,  107  U.  8.,  640 
[bk,27.,L.ed„601]." 

These  considerations  lead  to  the  condusion 
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that  ihe  decree  2f  the  Circuit  Ckmrt  teas  correct 
and  muit  be  amrmed. 
Trueoopy.   Test: 

James  H.  MoKenney,  Oerk,  Sup.  Oourt*  IT.  B. 

ated-lie  U.  8.«  2M. 


EDWARD  G.  THOMPSON  bt  au,  AppU., 
ELIZABETH  E.  BOISSEUER 


SAME,  Appt»., 
SAME. 


McNAB  &  HARLAN  MANUTACTURrNO 
COMPANY  ET  AL.,  AypU,^ 

EDWARD  G.  THOMPSON  et 


JOHN  EATON  et  al.,  Appts., 

V, 

SAME. 

\Bee  8.  C,  Reporter's  ed.,  1-14.) 

Patent  lato—patentability—letiere  patent  No, 
£17S4,  and  reistued  letter's  patent  No.  97S,  for 
''impratementiintoaterelosete" — etiUe  (?f  the 
art. 

*1.  The  third  claim  of  reissued  letters  patent  K'o 
978,  granted  to  William  8.  Carr,  June  12,  186Q.   Tor 
*' improyements  in  water  closets'*  (the  orisrinai  pn. 


ets,  a  cup  leather  for  controUing  the  motion  of  said 
valve  in  closing  gradually,  substantially  as  soecifled 
said  cup  leather  moving  freely  in  one  direction,  aoci 
cloeing  against  the  containing  cylinder  in  the  ottiei 
direcuon,  and  the  leakage  orwater  in  said  cy  Uxidej 
allowing  the  movement  of  said  cup  leather,  as  eol 
forth/*  construed,  and  the  operation  of  the  de^^cM 
explained. 

2.  The  state  of  the  art,  as  to  prior  devices,  an<X  eb^ 
oonstruotlon  and  operation  of  the  defendants*  dA, 
vice,  set  forth.  "^ 

8.  in  view  of  the  state  of  the  art:  Hetd^  that,  Toi 
the  purpose  of  securing  the  free  passnge  of  wate 
in  one  direction,  and  preventing  its  escape  in  tt^^ 
other  direction  otherwise  than  gradually,  the  cle 
fendants  had  used  nothing  which  they  did  not  h&v^ 
a  right  to  use,  and  had  not  appropriated  way  patent 
able  invention  which  Carr  bad  a  right  to  cover  n 
against  the  defendants*  structure,  by  the  thixx]  oh^  i^ 
of  his  reissue.  *.««a*i: 

4.  All  that  carr  did,  if  anything,  was  to  add  hti 
form  of  orifice  to  the  valve  and  cup  leather  of  aj 
existing  pump  plunger. 

5.  The  thlra  daim  of  the  Carr  reissue  Invol  veo«  s 
an  element  in  it«  the  means  of  leakage  set  f ortb^ 

6.  The  only  point  of  Invention,  if  it  could  be  dia 
nified  by  that  name,  was  the  special  means  of  le^X 
eige  shown  by  Carr,  but  which  the  defendanta  «-i  i 
not  use. 

7.  To  be  patentable,  a  thinr  must  not  only  be 

^  Head  notes  by  Mr,  Justice  Blatghford. 

NOTB.— TFTUit  etmetitvtes  a  patentdtlU  invent ir>^ 
See  a  review  of  the  authorities  per  Clifford,  ^.  j 
Dunbar  v.  Meyers.  SM  U.  8. 187,  bk.  24,  L.  ed^  a*  ' 
also  Rubber  Tip  I*encil  Co.  v.  Howard,  9!  tf,  sT  . 
bk.  22,  L.  ed.,  410;  Heckendorfer  v.Eaber.92  U.S._ 
bk.28,L.ed.,  71V.  See  briefs  of  counsel  in  two 
named  oases  as  reported  in  this  edition.. 
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Tbompmv  t.  BotceBUKB. 


( TC1I5  fram  tbe  Cbcnlt  Court  of  the  Unlt- 
1  d  SaM*  for  ite  EMtera  District  of  His- 

I  rttAlS  Inn  the  Ctrcnit  Conrt  of  theUnit- 
a  W^aMfwtlwSoatheni  District  of  New 
:•»  -Jk  ifTi. 

Tk  tMon  >Bd  &cta  of  Uw  Cue  appear 

>  TMa  4^  Ac  OODIt. 

S««  lri»««il  ^TetBor*.  O.  G.  Fr«- 

i^^^aaa  SDd  E.  O.  Tboaapaon.  for  com- 


claim  of  tlie  Bartholomew  patent,  had  bees  ia> 
fringed,  and  awardbg  an  aooouat  of  profits  and 
damR.g«e;  and  In  Januaif,  1663,  a  filial  decree 
was  made  In  one  suit  for  $1,800  d&ma^  and 
9118.74  costs,  and  in  Uie  other  for  MIS  dAm> 
ages  and  tIOl.34  costs.  The  plalotUre  in  inter- 
est in  each  of  the  Missouri  suits,  and  the  d*- 
(endants  in  each  of  the  N«w  York  st^te,  hava 
appealed  U>  this  court.  The  questfona  are  the 
same  In  all  of  the  suits  and  arise  on  tb«  same 


FIc.  1  is  an  elevatioa  of  m^  closet  as  In 
place  for  use;  fig.  3  is  a  plan  of  the  cock  and 
part  of  the  plan  of  said  closet;  and  flg.  S  Is  a 
Tertlcal  section  of  my  cock  made  use  of  in  let- 
ting ibe  water  into  and  shutting  the  same  ofl 
from  said  closet.  Similar  marks  of  referenoa 
indicate  the  tame  parts  in  sU  the  figures.    Tbs 


delivered  ths  opin- 

TW  m  foor  initi  Id  cquitr.  The  first  one 
-aki^Mta  Fefaniaz7. 1817.  in  the  Circuit 

■K  tf  (hi  Cntt«d  Stsies  f  or  the  EtsWm  Dis- 
—  <  Ibmrt.  br  CtavieB  P.  Blake,  as  trust- 
'  4  Mj^  Sl  Cut  ud  Frederick  H.  Bar- 
^^•n.  ^iMi  Elizabeth  E.  Boiiseller  and 
'  n  <"  C%ifete,  for  tlw  infringement  of  r«- 
-rjc  Mt*  Btfcnt  No.  Vn,  gimoted  to  Will- 
Mi  Car.  Jom  IS.  IMO,  for  "improvements 
■  'mm  Amr^'  the  original  patent  having 
■■  BMd  10  Un  Angust  S,  16B0,  and,  as  t«- 
WKoMlsd.  JbIt  SS.  ISTO, f or  7  jears from 

"^  Bcaid  salt  ^n»  broo^t  in  Febniaty, 
1  a  ika  ■■•  coort,  bf  Charles  F.  Blake, 

•  a^  («  hak  BMtbolomew,  against  the 
^MadMtaw  tor  tlw  infringement  of  let- 
bwbk5«.S1T1I.  igimnled  to  Frederick  H. 
^i-fcJMi.  OdntwT  IS.  ISBS,  for  an  "Im- 
M«ri  •^  t^Mt,"  wMti  eztcDded,  October  3, 
^hrtmnfroB  October  18,  1972. 

Tit  kri  ^  faorth  soita  woe  bnrariil  la 
.*  yn  h  ite  Cbcnlt  Conn  of  the  United 
-raie^sfki^^nmrtrinirf  New  York, 

•  ^■toF  BWte.  M  trustee,  etc.,  and  WIU- 
tet  Cmi  Hd  tenb  H.  Berthotomew— one 
^m  ••  MeNA  aod  Harlan  Hanufactur- 
B  :j^^Bw  ^rf  JiAb  Harlan,  and  tlW  OtbSI 

for  the  in- 


^■■i  rf  te  mU  CWr  patent,  as  miMied 
^^^  Md  <rf  tW  aeid  BartbokHnew  pa- 


s«Ai<Aatwo* 


«^  ■  Xn.  USD.  edliMliitDg  that  the  pe- 
K«4  «  WW  MS  coad  aad  valid  tn  law  and 
fe^Mteia.  iBfBcbaCthetwosdtshi 
Wt^  b  Acl^a  WM  noMde  In  Februarr, 
— .-   _    _    —      ..   '-in-ii,^t£o 
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fbe  closet  untO  the  weight  is  removed  from  the 
seat,  when  the  cock,  graduaUy  dosing  of  itself, 
allows  the  water  to  run  for  a  limited  and  regu- 
lated time,  sufficient  to  wash  out  the  basin.  * 
*  *  In  the  drawing,  a  is  the  trunk  on  the  up- 
per end  of  Uie  soil  jupe  b,  fitted  with  the  pan  r, 
on  the  shaft. or  spindle  q,  and  e  is  the  hasin  set- 
ting on  to  the  trunk  a.  These  parts,  thus  far, 
are  to  be  of  anyusual  or  desired  character;  dis 
a  pipe  supplying  water  from  any  suitable  head, 
and  said  pipe  is  attached  to  the  coupling  1, 
that  screws  on  to  the  body  e  of  the  cock,  and^ 
is  a  pipe  and  coupling  passing  water  (when  ad- 
mitted as  hereafter  detailed)  to  the  basin  e,  where 
it  is  to  be  fitted  with  the  deflector,  as  usual. 
The  cock  e,  that  supplies  water  to  the  basin,  is 
constructed  with  a  stem  A,  passing  nearly  or 
quite  air  tight  through  the  leather  washer  4,  be- 
neath the  cap  n,  and  the  lower  end  of  said  stem 

[6]  A  is  formed  with  a  yalve  g,  and  with  a  cylin- 
drical part  8,  fitting  water  tight,  or  nearly  ao; 
the  opening  of  the  washer  2,  between  the  coup- 
ling 1  of  the  pipe  d  and  cock  e,  and  the  sides  of 
this  cylinder  8,  are  formed  with  notches,  or  a 
ffroove  X,  It  will  now  be  seen  that,  if  the  stem 
n  be  pressed  down  l^  the  weight  of  the  person 
acting  on  the  seat  u,  rod  v,  and  lever  p,  or  by 
any  other  suitable  means,  the  valve  p  will  tie 
forced  away  from  the  washer  2,  ana  allow  a 
dash  of  water  to  pass  through  the  notch  x  s\if- 
ficient  to  fill  up  the  parts  of  the  cock,  and  then 
that  the  cyUnaer  8,  descending  and  filling  the 
opening  in  the  washer  2,  will  prevent,  or  nearly 
sOr  the  passage  of  any  more  water  into  the  closet; 
» is  a  spring  around  the  stem  A,  which  acts  in 
aid  of  the  pressure  of  the  water  on  the  valve  g, 
to  close  the  same,  as  soon  as  the  force  whidi 
opened  the  said  vidve  is  removed,  but,  if  this 
alone  was  used,  the  concussion  would  be  so 
great  as  to  tend  to  break  the  parts,  besides  which 
sufficient  water  would  not  be  supplied  to  the 
water  closet  to  cleanse  the  same.  I  Uierefore 
make  use  of  the  following  means,  which  cause 
said  valve  g  to  close  slowly  and  in  a  regulated 
amount  of  time,  thereby  allowing  the  desired 
ouantity  of  water  to  dash  past  the  washer  2,  at 
the  time  the  notches  or  openings  x  are  moving 
past  the  same.  Thu  upper  part  of  the  cock  e  S 
formed  as  a  cylinder  A;,  In  which  is  a  disk  I,  at- 
tached to  the  stem  h,  and  a  cup  leather  m,  above 
the  same;  n  is  a  cap  of  the  cylinder  k,  which  is 
f  onned  with  a  short  tube  8,  passing  up  through 
a  hollow  projection  0,  from  the  side  oithe  trunk 
a,  and  secured  thereto  by  a  nut  6.  At  the  time 
the  valve  a  is  pressed  down,  as  before  stated, 
the  water  dashes  momentarily  on  to  the  cock 
and  fills  the  same,  passing  ttie  cup  leather  m^ 
and  filling  the  cylinder  k,  and,  upon  the  press- 
ure on  the  stem  h  being  removed,  the  cup- 
leather  expands  by  the  slight  rise  of  the  stem, 
and  would  retain  tiie  valve  g  open  were  the  cyl- 
inder k  water  tight,  and,  theraore,  the  closing 
of  said  valve  will  be  regiilated  according  to  the 
extent  of  leakage  provided  in  said  chamber  A;, 
and  for  this  purpose  the  leakage  at  the  washer 
4,  around  the  stem  h,  may  in  some  cases  be  suf- 
ficient; but  I  propose  to  use  a  screw' 9,  entered 
through  the  cap  n,  with  a  head  next  the  washer 
4,  and  part  of  one  side  of  the  screw  filed  away, 

L « J  10  as  to  adjust  the  amount  of  leakage  and  regu- 
late the  time  during  which  the  water  will  run 
into  the  closet  *  *  *  I  am  also  aware  that  a 
given  amount  of  water  leakage  has  been  used 
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to  prevent  a  sudden  motion  in  cocks,  balances 
meters,  and  a  variety  of  other  instruments 
therefore  I  do  not  claim  the  same,  but  I  am  no 
aware  that  a  cup  leather  has  ever  before  been  & 
fitted  and  applied  with  a  valve  as  to  idlow  tli 
water  to  pass  the  said  cup  leather  freely  in  tli 
chamber  in  whidi  it  moves,  and  then  bA,  whej 
the  power  is  relieved  from  the  valve,  upon  tli 
water  in  said  chamber  ind  gradually  allow  tli 
valve  to  close." 

The  third  claim  of  the  Carr  reissue  is  as  fol 
lows:  "Third.  I  claim^  in  a  valve  for  wate 
dosets,  a  cup  leather  for  controlling  the  motion 
of  said  valve  in  dosing  gradually,  substantially 
as  specified,  said  cup  leather  moving  freely  ij 
one  direction,  and  dosing  aninst  t&  contain 
ing  cylinder  in  the  other  oirection,  and  tli 
leakage  of  water  in  said  cylinder  allowing  tli 
movement  of  said  cup  lefUher  as  set  forth.^ 

In  the  Carr  apparatus,  the  valve  is  coihbinet 
with  a  containing  cylinder  and  a  cup  leatlier,  1 
such  manner  that  tne  valve  is  caused  to  clos 
slowly,  because  the  action  of  the  cup  leather  a 
a  tight  packing  prevents  the  passage  of  wate 
while  the  valve  is  dosing;  and  the  valve  c&i 
open  rapidly,  because,  as  it  opens,  the  cuf 
leather  does  not  act  as  a  packing,  but  permil 
the  passage  of  water  outside  of  it  In  me  con 
taimng  cylinder  there  is  a  piston  which  has  oi 
it  cen^ly  a  cup  leather,  and  is  provided  wit] 
a  small  aperture  which  permits  the  gradual  es 
cape  of  water  from  it  When  the  cylinder  ! 
filled  with  water  the  valve  is  held  to  its  seat  b; 
a  spiral  spring.  When  the  valve  stem  ia  dc 
prised,  the  valve  opens  rapidly,  because  tli 
cup  leather  permits  the  water  to  pass  freely  oui 
side  of  it  When  the  force  which  depressed  th 
valve  stem  is  removed  the  spring  acts  to  sbxi 
the  valve,  but  it  shuts  slowly,  beoiuse  the  cuj 
leather  acts  as  a  ti^ht  packing,  being  forced  oui 
ward  against  the  mner  wall  of  the  cylinder  l> 
the  pressure  of  the  water.  Therefore,  the  wc 
ter  escapes  slowly  from  the  cylinder  throu^i 
the  smafi  aperture,  and  the  valve  cannot  mov 
faster,  in  shutting,  than  it  is  allowed  to  move  b 
the  escape  of  ue  water  through  the  sma] 
aperture. 

The  apparatus  alleged  to  infringe  the  two  pc 
tents  is  the  same  in  all  of  the  suits.  It  has 
brass  casting,  and  is  thus  described  by  the  plaim 
ifTs  expert:  "  This  brass  casting  of  the  defend 
ants  hfUB  at  its  lower  part  a  cavity,  whose  walj 
partially  bound  the  variable  chamber.  Tbi 
cavity  ia  a  cup-shaped  piece  of  brass,  screwe 
to  the  bottom  of  the  casting.  A  cylindricc 
brass  plunder  enters  this  cavity,  and  the  uppp 
end  of  it  u  formed  into  a  valve.  This  bras 
pluncer  is  padded  to  the  top  of  the  cavity  by 
cup  leather,  which  is  secured  between  the  u| 
per  part  of  the  brass  cup  and  an  internal  flong 
on  the  brass  casting.  The  stem  of  the  plungt! 
and  valve  is  surrounded  by  a  coiled  brass  spring 
which  always  tends  to  lift  the  plunger  and  sbii 
the  valve.  The  plunger  has,  also,  a  small  nici 
or  groove  cut  in  its  periphery,  and  extending 
from  the  top  to  the  bottom  of  the  plunger.  Wbe 
this  contrivance  is  ready  for  operation,  all  part 
of  the  cavity  in  the  brass  casting,  including  th 
variable  chamber,  are  filled  with  water,  and  tb 
valve  is  held  on  its  seat  by  the  spiral  springy  tfa 
plunder  then  being  in  itsmghest  position.  Wbe 
It  is  desired  to  open  the  valve,  force  is  applie 
to  depress  the  valve  stem;  this  force  compressc 
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fendants' to  admit  the  free  passage  of  the  wa- 
ter while  the  valve  is  moving  in  one  direction, 
and  to  prevent  such  passage  while  the  valve  is 
moving  in  the  other  direction,  is  due  to  the  flex- 
ibility of  the  leather,  and  to  the  pressure  of  the 
water  on  its  different  sides  alternately,  and  to 
its  position  with  reference  to  the  wall  of  the 
chamber,  and  is  the  same  as  in  the  old  cen- 
tral valve  of  a  pump  plunger  whidi  was  fur- 
nished with  a  cup  leather.  The  effect  resulting 
from  allowing  the  water,  which  cannot  return 
through  the  passage  l^  which  it  entered,  to  es- 
cape by  a  small  onflce  and  ffradually,  and  thus 
cause  a  gradual  movement  m  a  valve  attached 
to  the  central  stem,  is  due  to  Uie  small  orifice. 
All  that  Oarr  did,  u  anything,  was  to  add  his 
form  of  orifice  to  the  valve  and  cup  leather  of 
the  pump  plunger.  But  the  idea  of  having  open- 
ings eztendinr  from  one  side  to  the  other  of  a 
bucket,  and  thus  regulating  the  closing  of  a 
water  valve  by  the  slow  escape  of  the  water 
from  the  upper  side  of  the  bucket,  through  such 
openings,  was  fully  exhibited  in  the  apparatus 
of  Hulme. 

Claim  8  of  Carr's  reissue  speaks  of  the  cup- 
leather  as  "  moving  freely  in  one  direction  and 
closing  against  the  contdning  cylinder  in  the 
other  dir^on."  This  action  existed  in  the  cup- 
leather  of  the  old  pump  plunger.  The  claim 
also  says:  "the  leakage  of  water  in  said  cylin- 
der allowing  the  movement  of  said  cup  leather, 
as  set  forth?'  This  means,  that  the  greater  or 
less  extent  of  the  leakage  allows  a  faster  or 
slower  movement  of  the  cup  leather,  and  a  faster 
or  slower  closing  of  the  i^ve.  The  claim  in- 
volves, therefore,  as  an  element  in  it,  the  means 
of  leakage  set  forth.  It  says  that  the  use  of  the 
cup  leatner  is  "  for  controlling  the  motion  of 
said  valve  in  closing  graduallv,  substantially  as 
specified."  But  itls  the  gradual  escape  of  the 
water  through  the  small  orifice  which  controls 
the  motion  m  the  valve.  The  cup  leather  does 
not  control  such  motion.  The  only  action  of 
the  cup  leather  is  the  same  which  it'had  in  the 
old  pump  plunger— to  hold  up  a  column  of  wa- 
ter and  act  as  a  packing  to  prevent  the  return 
passage  of  the  water.  In  this  condition  of 
things,  it  would  seem  that  the  only  point  of  in- 
vention, if  it  could  be  dignified  by  that  name, 
was  the  special  means  of  lealuffe  shown  by  Carr, 
of  having  a  screw  through  the  cap,  with  part 
of  the  screw  filed  away;  and  which  is  not  used 
by  the  defendants,  who  use  the  same  means  of 
leakage  as  Hulme  did. 

The  provision  of  the  Constitution  (Art.  1 ,  sec 
8,  subo.  8),  is,  that  the  Congress  shall  have 
power  "  to  promote  the  progress  of  science  and 
useful  arts,  by  securing  for  limited  times  to  au- 
thors and  mventors  tm  exclusive  riffht  to  their 
respective  writings  and  discoveries.  The  ben- 
efldary  must  be  an  inventor  and  he  must  have 
made  a  discoveiy.  The  statute  has  alwavs  car- 
ried out  this  idea.  Under  the  Act  of  July  4, 
1880,  5  Stat  at  L.,  119,  sec  6,  hi  force  when 
these  patents  were  granted,  the  patentee  was  re- 
quirca  to  be  a  person  who  had  "discovered  or 
invented"  a  "new  and  useful  art,  machine, 
manufacture  or  composition  of  matter,"  or  a 
"  new  and  useful  improvement  in  any  art,  ma- 
chine, manufacture  or  composition  of  matter." 
In  the  Act  of  July  8, 1870, 16  Stat  at  L. ,  201,  sec 
84,  the  patentee  was  required  to  be  a  person  who 
had  "  mvented  or  discovered  any  new  and  ufie- 
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f ul  art,  machine,  manufacture  or  composition 
of  matter,  or  any  new  and  useful  improvement 
thereof; "  and  that  language  is  reproduced  in 
section  4886  of  the  Revised  Statutes.  So,  it  is 
not  enough  that  a  thing  shall  be  new,  hi  the 
sense  that  in  the  shape  or  form  in  which  it  is 
produced  it  shall  not  have  been  before  known, 
and  that  it  shall  be  useful,  but  it  must,  under 
the  Constitution  and  the  statute,  amount  to  an 
invention  or  discovery. 

To  refer  only  to  some  more  recent  cases,  ad- 
Judged  since  these  suits  were  decided  below, 
this  mnciple  was  applied  in  Vinton  v.  HdmUUm, 
104  U,  8.,  485  [Bk.  36.  L.  ed.,  807],  where,  a 
cupola  furnace  being  old,  and  a  cinaer  notch  be- 
in^  old,  and  the  use  of  a  cinder  notch  V  draw 
on  cinders  from  a  blast  furnace  being  old,  and 
the  cinder  notch,  in  drawing  oft  the  cmder  from 
a  cupola  furnace,  performing  the  same  func- 
tion as  in  the  blast  furnace,  it  was  held  that  the 
application  of  the  cinder  notch  to  the  cupola 
furnace  would  occur  to  any  practical  man,  and 
that  there  was  nothing  patentable  in  such  ap- 
plication. 

In  Hall  V.  MeNedU,  107  U,  8.,  90  [Bk.  27,  L. 
ed.,  867],  a  cored  conical  bolt,  in  a  safe,  with  a 
screw  thread  on  it,  having  existed  before,  and 
also  a  solid  conical  bolt,  it  was  held  to  be  no  in- 
vention to  add  the  screw  thread  to  the  solid  con- 
ical bolt 

In  AOantie  Works  v.  Brady,  Id.,  192,  200 
mk.  27.  L.  ed.,  488,  441],  it  was  said,  that  it 
is  not  the  object  of  the  patent  laws  to  giant  a 
monopoly  for  every  trifling  device  which  would 
naturally  and  spontaneously  occur  to  any  skilled 
mechanic  or  operator,  in  the  ordinary  progress 
of  manufactures;  and  this  doctrine  was  applied 
in  SlauDSon  v.  B.  B,  Co,,  Id.,  649  [Bk.  27,  L. 
ed..  5761;  in  King  v.  ChUun,  109  Id.,  99  [Bk. 
27.  L.  ed.,  870];  in  Taek  Go,  v.  Mfg.  Co,,  Id.,  117 
[Bk.  27,  L.  ed. ,  87r| ;  in  iZr*^  V.  5ttr«fe«,  Id. ,  688 
tBk.  27,  L.  od.,  lOSSJ;  isiBuney^.  Mfg.  Co,,  110 
Id.,  181  [Bk.  28.  L.  ed.,  95];  in  &  bTCo.  v.  Tnick 
Go,,  Id.,  490  [Bk.  28,  L.  ed.,  222];  in  Phillips 
V, Detroit,  111  Id.,  604  [Bk.  28.  L.  ed.,  582];  m 
Morris  v.  McMiUin,  112  Id..  244  [Bk.  28,  L. 
ed.,  702]:  and  in  BbUister  v.  Iffg.  Co.,  118  Id.. 
59 JBk.  28,  L.  ed.,  9011. 

In  the  case  last  cited  the  thing  claimed  was 
new,  in  the  sense  that  it  had  not  been  antici- 
pated by  any  previous  invention,  and  it  was 
shown  to  have  supNorior  utility,  yet  it  was  held 
not  to  be  such  an  improvement  as  was  entitled 
to  be  regarded,  in  the  patent  law,  as  an  inven- 
tion. The  cldm  was:  "  A  stamp,  the  body  of 
which  is  made  of  paper  or  other  material,  and 
having  a  removable  slip  M  metal  or  other  mate- 
rial, displaying  thereon  a  serial  number,  or  other 
speci^c  identifying  mark,  corresponding  with  a 
similar  mark  upon  the  stub,  and  so  attached 
that  the  removal  of  such  slip  must  mutilate  or 
destroy  the  stamp."  The  part  designed  to  be- 
come a  stub  when  the  stamp  proper  was  sepa- 
rated therefrom,  and  displaying  a  serial  num- 
ber, was  well  known;  and  so  was  the  constitu- 
ent part  of  the  stamp  proper  designed  to  be  per- 
manently attached  to  a  barrel.  The  third  ele- 
ment, namely:  a  constituent  part  of  the  stamp 
proper  displaying  the  same  identifying  serial 
number  as  the  stub,  which  part,  after  the  stamp 
proper  had  been  afllxed  to  the  barrel,  bore  such 
relation  to  the  permanent  part,  that  it  could  be 
removed  therefrom  so  as  to  retain  its  own  in- 
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tegrity,  but  to  mutilate,  and  thereby  cancel  t 
stamp,  by  its  removal,  was  not  new,  so  far 
the  contents  of  sudi  constituent  part  were  idc 
ti(»l  with  those  on  the  stub.  But  the  quest!* 
turned  on  that  featuro  of  the  third  eleme 
whereby  a  removable  part  of  the  stamp  prop< 
the  contents  of  which  identified  the  stamp  wi 
the  stub  after  the  stamp  had  been  attache 
could  be  so  removed  as  to  retain  its  own  inU 
rity .  but  mutilate,  and  thereby  cancel,  the  stai 
by  its  removaL  This  was  held  not  to  be  a  ] 
tentable  Invention;  and  "not  to  spring  fn 
that  intuitive  faculty  of  the  mind  put  forth 
the  search  fcH*  new  results,  or  new  methot 
creatine  what  had  not  before  existed,  or  brii 
ing  to  &ht  what  lay  hidden  from  vision; "  1 
to  DC  only  "  the  display  of  the  expected  skill 
the  calling,"  and  involving  "only  the  exerc 
of  the  ordinaiy  faculties  of  reasoning  upon  i 
materials  supplied  by  a  special  knowledge,  a 
vhe  facility  of  manipulation  which  results  fr 
its  habitual  and  intelligent  practice; "  and  to 
"in  no  sense  the  creative  work  of  that  inv^ 
ive  faculty  which  it  is  the  purpose  of  the  G 
stitution  and  patent  laws  to  encourage  and 
ward." 

On  these  principles  claim  8  of  the  Oarr  reis 
must,  in  view  of  the  state  of  the  art.  eithei 
held  not  to  involve  a  patentable  invention, 
if  it  does,  not  to  have  been  infringed. 

The  s»pcification  of  the  Bartholomew  pal 
says:  "  The  nature  of  my  invention  consist 
providing  for  water  closets  a  cistern,  or  drij 
leak  chamber,  arranged  upon  the  top  of  or  c 
the  trunk  of  a  closet,  and  placing  a  supply  o 
within  or  above  said  drip  box  or  cistern,  so  1 
any  waste  or  leak  or  dnp  from  the  cock  s] 
be  conducted  into  the  trunk,  so  as  to  insure 
keeping  of  the  floor  diy.    ♦  »  ♦    Fig.  1  ; 

§  respective  view  of  a  pan  closet,  showing 
rip  box  arranged  upon  the  top  plate  oi 
closet,  and  the  cock  for  supplying  water  to 
same  secured  to  the  closet  within  the  drip  I 
•  «  •  jt^Q  general  form  of  the  closet  is  a 
as  is  in  common  use.  Upon  the  cover,  ] 
cast  a  box.  inclosuro  or  <ustem.  E,  about 
inch  high  (more  or  less),  and  broad  enou^l 
admit  of  placing  the  '  A '  cock  (I  use  a  vj 
cock)  within  the  dstem,  and  (where  it  is  p 
ticable)  so  as  also  to  receive  the  drip  that  i 
escape  from  the  Joint  at  the  arm  of  the  bs 
called  the  'putty  joint.'  I  screw  the  oock 
the  cover  of  the  closet,  and  make  a  hole  yn 
the  drip  box,  or  in  the  bottom  of  the  oocl 
admit  the  leak  to  fall  into  the  trunk,  P,  and 
on  to  the  floor."  The  first  claim  of  the  pat 
which  is  the  only  one  alleged  to  have  beei 
fringed,  reads  thus:  "  First.  I  claim  the  xn 
a  dnp  box  or  leak  chamber,  arranged  abovi 
closet,  and  below  and  around  the  8i*yply  o 
substantially  as  described." 

The  defendants'  structure  has  a  trunks  a 
supply  cock,  and  a  drip  box  arranged  belo^ 
around  the  supply  cock,  but  the  drip  box  is 
on  the  side  of  the  trunk,  near  the  top,  bu 
low  it,  and  not  on  top  of  it.  The  drip  ^oc 
to  the  drip  box,  and  thence  into  the  trunk 
the  soil  pipe.  The  following  devices  are  sti 
to  have  been  old:  A  drip-cup  or  drip  be 
pipe  to  convey  away  drippings,  in  macbix 
from  a  drip  box  arrangea  in  connection  ^wj 
cock;  a  dnp  cup  applied  to  the  valve  of  a 
ter-closet,  the  leakage  from  the  valve  f allin 
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■d  tbeBce  fioding  its  wa.7,  throngh 
tke  imidft  of  the  trunk;  ft  yalve  on 
r  M  tW  fool  of  the  trunk;  ft  yalve  ftt- 
to  tkc  mmk  ftzkd  below  its  top;  ft  valve 
m  tt^  ft  Tfthre  with  &  drip  pan  oonduct- 
*ip  iato  the  ftoU  pipe  ftt  the  fool  of  the 
OB  lop  of  the  trunk,  and  ft  pro- 
of ft  hollow  arm,  to  conduct 
trunk.     In  view  of  this  state 
moit  be  limited,  as  defined 
thai  of  the  specification,  to 
upon  the  top  of  or  over 
'^'*  UTUkgtd  upon  the  top  plate  " — 
a  Iht  cover  " — "  arranged  above  the 
tie  Hafttrton  Impost^  by  the  pa- 
^*  ~   'to  have  been  made  with 

if  there  was  anything 
Is  Iht  dftim  as  it  reads,  it  cannot,  in 
of  the  art,  be  extended  to  cover 
one  which  has  a  drip  box 
top  of  the  closet,  and, 
tnrringed. 

Btk>ns  It  resuIU  that  ths 
tuitM  mutt  be  affirmed; 
i^mti^^  Ifitm  TerkntitemuMbereoereed, 
U  Hmmiu  the  bOU,  wM  eatte. 

\  Qetk,  Sup.  Ooort,  U*  8. 


k      X  ADinOS  HAYES.  P^f.  in  Err. 


llTOt  ASD  AU>ERII£N  of  the  Ctrr  op 


tSMnj 


Aei  ef  Legielatwre  qf  Mie- 

^.  ISTf,  i^euMeieHt totals 

tfhtndeb^the  OUyef 


Cmm  miiiB  of  MiOTlsslppU  adopted  De- 
^mft  1.  !«••.  prvTidcd  as  followi   (art.   12, 
»  M      *TW  LvsteUtnre  shall  not  suthoriie 
r.  fU7  or  cava,  to  become  s  ttockhold- 
tto  credit  to.  snj  companj.  as- 
itlott,  unless  two  thlide  of  tlie 
•r  aQcto  coofity,  city  or  town,  at 
p«-^.w«c  or  nrvu  ftr  eli'ctloo,  to  be  beld 
.1  %m  bt  tbi^rvto.'*    A  cltT  In  that 
'•«i4  {•r  0tuck  In  s  rmllrosd  corpora- 


ealUHl  s  "ipectal  election" 
the  ei^ctloo  oor  the  tub* 
\a  AA7  Act  of  the  Lef 
ibe  1.4*KUlature  i*aaiMd  an 
all  subocripttons  to  the  cap- 
_      "corpora tloo.   **Dia<le  by   aoj 
TTT   ftf  tiwa  la  thie  State,  which  were 
■jatSoa   of   the  Coiutltutloo  of 
a^fvUr    l«valUed.   ratified   and 
Iter  Ui«  Hty  Issued  bonds 
•otisrnptlon.      In     a     suit 


tf  a  a«««  ^We  holder  of  coo- 
ky Mr.  JuMiice  BLATcarosD. 


:•  • 


•ctt  Hr  sMiaMpartWet— 
—«.     Scr  Brown  t.  llsyor,  63 

^  o«  Pobtlc  Scrorltlea,  278 ; 

n  of  ColaBbla«  97  C.  8..  887, 

i  «L  V.  Baldwin,  111  C  8.,  1. 

-  -.  Coohe.  107  U.  8.  540.  bk. 

Saprnioori  ▼.  Brown.  112 

,  ,.^^  ;  Blosell  r.  Jeff^rMnrllle. 

t,  S8T,  ba  18,  844  :  Thomp«on 
&  iS  Waltl.  327.  bk.  18,  177  ; 
L  74   t*.  a.  47  WalL),  819  bk. 


erf  of.     8ee 
i  Wall.).  89. 


U.  &.  Book  29. 


^ms  cut  from  the  bonds,  to  reoovir  ttieir  amount, 

(1)  The  Intention  of  the  Leffislatare  to  oonflrm 
and  ratifv  the  subscription  ooum  not  be  ascertained 
with  oerudnty  from  the  language  of  the  Act; 

(2)  The  bonds  were  void,  for  want  of  powsr  to 
iSBue  them,  notwithstanding  any  recitals  on  their 
face,  or  any  acts  in  pait,  olauned  to  operate  by  way 
of  estoppel. 

P^o.  200.] 
Anmed  Mar.  tf.  1886.      Decided  Mar.  SO.  1886. 

F  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Mis- 
sisnppL 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Meeere.  H.  T.  EUott  and  B.  M.  Ettee,  for 
plaintiff  in  error. 

Mean.  Ed.  H.  Watson,  W,  8.  Featheretan 
and  Van  H.  Manning,  for  defendants  in  error. 

Mr.  Justice  Blatcliford  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  at  law  brought  bv  J.  Addison 
Hayes,  in  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Mississippi, 
against  the  Mayor  and  Aldermen  of  the  Citv  of 
Holly  Springs,  to  recover  the  sum  of  i8,580,  as 
due  on  588  coupons,  cut  from  48  bonds,  for  the 
payment  of  $18,250,  purporting  to  be  isBued  by 
the  Ci^  of  HoU  V  Springs,  in  the  State  of  Mis- 
sissippi, the  bonds  and  coupons  being  owned  by 
the  plaintiff.  Each  bond  is  in  the  following 
form: 

"  Stale  of  Mississippi,  City  of  Holly  Springa. 
Bond.  Issued  in  payment  of  stock  of  ma 
Selma,  Marion  and  Memphis  Railroad  Co. 

No. ,  I .    Fifteen  years. 

Know  all  men  bv  these  presents,  that  the  City 
of  Holly  Springs,  Marshall  Coun^,  in  the  State 
of  Mississippi,  acknowledges  itself  indebted  and 
flrmlv  bound  to  the  Selma,  Marion  and  Mem- 

Shis  Railroad  Company,  in  the  sum  of 
ollars,  which  sum  the  City  of  Holly  Springs 
promises  to  pay  to  the  Selma,  Marion  and  Mem- 
phis Railroad  Company,  or  bearer,  at  the  Hol- 
ly Springs  Savings  and  Insurance  Company, 
Holly  Springs,  Mississippi,  on  the  first  day  of 
January,  A.  D.  one  thousand  eight  hundred 
and  eighty-seven,  together  with  the  interest 
thereon  from  the  first  day  of  January,  A.  D. 
one  thousand  ei^ht  hundred  and  seventy-two, 
at  the  rate  of  eight  per  cent  per  annum,  which 
interest  shall  be  payable  semi-annually,  on 
the  presentation  and  delivery  of  the  attached 
interest  coupons,  at  the  oflice  of  the  said  Hol- 
ly Springs  Savings  and  Insurance  Company. 
This  bond  is  issued  under  and  in  pursuance 
to  an  order  of  the  Board  of  Mayor  and  Alder- 
men of  the  City  of  Holly  Springs,  Marshall 
County,  State  of  Mississippi,  made  under  au- 
thority of  the  Constitution  of  the  State  of 
Mississippi  and  the  laws  of  the  Legislature 
of  the  State  of  Mississippi,  and  authorized 
by  a  vote  of  the  people  of  the  said  City  of 
Holly  Springs,  at  a  special  election  held  for 
the  purpose. 

[Corporate  seal.]  In  testinM>ny  whereof,  the 
said  City  of  Holly  Springs  has  executed  this 
bond  by  the  mayor  of  said  city,  under  the  or- 
der of  said  city*s  Board  of  Mayor  and  Alder- 
men, signing  his  name  thereto,  and  by  the 
treasurer  of  said  city,  under  the  order  there- 
of, attesting  the  same,  and  afiixing  thereto  the 
said  seal  of  the  said  City  of  Holly  Springs. 
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This  done  ftt  the  City  of  Holly  SpriD|8,  Mar- 
ihall  County,  State  of  Mississippi,  this  first  day 
^  of  January,  A.  D.  1872. 

]  Henry  A.  Cooper, 

f  Mayor  of  i^  City  cf  MM]/ Springs, 

Lewis  Beehler, 
Treaturer  of  the  Oity  cf  SoUy  JSpringi," 

The  ooestions  in  the  case  arise  on  a  demurrer 
to  the  aeclaration,  the  facts  alleged  in  which 
are  as  follows:  The  defendant  is  a  municipal 
corporation  created  by  the  Le^lature  of  the 
State  of  MississippL  By  the  Constitution  of 
Mississippi,  adopted  December  1, 1869,  and  still 
in  force,  it  is  provided  as  follows,  by  article  12, 
section  14:  "  The  Legislature  shall  not  author- 
ize any  county,  city  or  town  to  become  a  stock- 
holder in,  or  to  lend  its  credit  to,  any  company, 
association  or  corporation,  imless  two  thirds  of 
the  qualified  voters  of  such  county,  city  or  town, 
at  a  special  election,  or  regular  election,  to  be 
held  therein,  shall  assent  thereto."  Li  the  fall 
of  1871  the  inhabitants  of  the  City  of  Holly 
Springs  were  desirous  that  the  city  should  sub- 
scribe for  stock  in  the  Selma,  Msjion  and  Mem- 
phis Railroad  Company,  whose  road  was  to  be 
constructed  through  or  near  the  city.  The  May- 
or and  Aldermen,  in  conformity  to  the  wishes  of 

the  inhabitants,  on  the day  of , 

1871,  ordered  a  special  election  to  be  held,  in 
pursuance  of  the  Constitution,  on  the  80th  day 
[123]  of  December,  1871,  to  ascertain  whether  two 
thirds  of  the  qualified  voters  of  the  city  would 
assent  to  a  sabacription  by  it  to  $75,000  of  the 
cai^tal  stock  of  said  company,  and  to  issue  the 
bonds  of  the  city  in  payment  of  the  subscrip- 
tion, "  having  to  run^'  to  the  1st  ox  January, 
1887,  and  bemng  interest  at  8  per  cent  per  an- 
num, payable  semi-annually.  Due  notice  was 
given  of  the  election,  and  it  was  held  on  the  80th 
of  December,  1871,  under  the  direction  and  su- 
pervision of  the  Mayor  and  Aldermen;  and,  at 
the  election,  largely  more  than  two  thirds  of  all 
the  qualified  voters  of  the  city  voted  in  favor  of 
the  subscription  and  the  issuing  of  the  bonds, 
and  assented  thereto,  and  thereby  authorized 
and  directed  the  Mayor  and  Aldermen  to  make 
the  subscription,  and  to  issue  and  deliver  the 
bonds.  After  the  election,  to  wit:  on  the  Ist  of 
January,  1872,  the  defendant,  hi  pursuance  of 
the  vote,  subscribed  for  $75,000  of  the  capital 
stock  of  the  company,  and  agreed  and  under- 
took to  issue  its  c>ond8  in  payment  thereof  as 
soon  as  the  same  could  be  prepared,  and  re- 
ceived the  regular  and  proper  certificates  there- 
for, which  it  still  holds  and  has  never  surren- 
dered or  oftered  to  surrender.  By  an  Act  of 
the  Le^slature  of  Mississippi,  approved  Miut^h 
16, 18TO  (Laws  of  1872,  chap.75,p.  818),  entiUed 
"  An  Act  to  Facilitate  the  Construction  of  the 
Selma,  Marion  and  Memphis  Railroad,"  it  was 
provided  (g  4):  "that  all  subscriptions  to  the 
capital  stock  of  the  said  Selma,  Marion  and 
Memphis  Railroad  Company,  made  by  any 
county,  city  or  town  in  this  State,  which  were 
not  made  in  violation  of  the  Constitution  of  this 
State,  are  hereby  legalized,  ratified  and  con- 
firmed." By  another  Act  of  that  Legislature, 
approved  April  19, 1872  (Laws  of  1872,  ch.  102, 
p.  120),  it  was  provided  (§  1):  "that  any 
county  through  wnich  any  railroad  will  pass, 
incorporated  dty  or  town  along  the  line  of  any 
railroad,  or  contiguous  thereto,  may  subscribe 
to  the  capital  stock  of  said  company  in  any 
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sum;"  and(§  2):  "that  no  such  subscription 


ind(§ 
made 


shall  be  made  until  the  question  has  been  sub- 
mitted to  the  legal  voters  of  such  county  or 
counties,  city  or  cities,  incoiporated  town  or 
towns,  in  which  the  subscription  is  proposed  to 
be  made; "  and  (§  8):  that  if  it  shall  appear 
that  two  thirds  of  Uie  legal  voters  of  sucli  coun- 
ty, city  or  town  have  voted  fc<r  subscrintioii, 
we  subscription  shall  be  made,  and  bonos  not 
having  more  than  twenty  years  to  run  to  matu- 
rity be  issued  to  the  company  therefor.  On  the 
2^th  of  April,  1872,  the  defendant,  in  payment 
of  the  suDscription,  executed  and  dehvered  to 
the  company  its  coupon  bonds,  under  its  cor- 

§  orate  seal,  to  the  amount  of  $75,000,  bearing 
ate  January  1, 1872,  and  payable  January  1, 
1887,  with  interest  at  the  rate  of  8  per  cent  per 
annum,  payable  semi-annually,  and  in  the  form 
before  set  forth,  with  coupons  for  the  semi-an- 
nual interest  attached,  of  the  following  form: 
••  City  of  HoUy  Springs^ 

Marshall  County,  Mississippi, 
January  1, 1872. 
$ The  City  of  Holly  Springs  acknowl- 
edges to  owe^  the  sum  of dollars,  payable 

to  bearer  on  the  first  day  of ,  18—,  al 

the  office  of  the  HoUy  Springs  Saving  and  In 
surance  Company,  Hoilj  Springs,  Mississippi, 
for  six  months'  mterest  on  bond  No.  (No.  ol 
bond).  Lewis  Beehler, 

Treasurer  of  tite  Oity  of  Holly  Springs,* 
After  the  issuing  and  ddivery  of  the  bondb 
to  the  company,  the  defendant,  for  several  years 
continued  to  levy  and  collect  taxes  for  the  pay 
ment  of  the  interest  accruing  on  the  bonds,  anc 
took  up  the  coupons  as  they  fell  due,  and  vote< 
the  stock  so  subscribed,  in  the  election  of  direc 
tors  of  the  company,  and  in  all  stockholden 
meetings  of  the  company.  On  the  Ist  of  Jan 
uary,  1875,  the  plaintiff  became  the  bona  fid 
holder  for  value,  in  due  course  of  trade,  an 
"^thout  any  notice  or  knowledge  of  any  ill< 

Slity  in  the  bonds,  or  want  of  power  to  issu 
em,  of  48  of  the  bonds,  and  is  the  owner  c 
568  of  the  coupons,  identifying  sufficiently  th 
bonds  and  coupons. 

The  demurrer  sets  forth,  as  causes  of  demu 
rer,  that  the  declaration  does  not  show  tbi 
there  was  any  power  to  order  the  election,  or  1 
hold  it,  or  to  subscribe  for  the  stock,  or  to  Sssk 
the  bonds  and  coupons. 

The  court  sustained  the  demurrer,  and  iud 
ment  was  given  for  the  defendant.  The  plaii 
iff  has  brouffht  a  writ  of  error. 

It  is  not  claimed  that  there  was  any  statute 
existence  which  authorized  at  the  tune  the  a 
tion  of  the  Mayor  and  Aldermen  of  the  city 
ordering  what  is  called  the  "special  electioi 
to  be  held,  or  which  authorized  at  the  time  1 
holding  of  any  election,  jD;eneral  or  special,  i 
the  question  of  a  subscnption  to  the  stock 
the  company.    Under  the  provision  of  the  Cc 
stitution  of  Mississippi  beiore  cited,  it  is  cU 
that  the  auUiority  of  the  L^^slature  is  nee 
sary  to  enable  the  county,  city  or  town  to  1 
come  a  stockholder  in,  or  lend  its  credit  to 
corporation.    The  Act  of  March  16,  1872, 
lied  on  as  the  validating  Act,  was  passed  af 
the  so  called  election  took  place,  and  after  i 
making  of  the  subscription,  but  before  the  is 
ing  of  the  bonds. 

It  is  contended  fbr  the  plaintiff  in  error,  t 
the  Constitution  contemplated  that  the  'v 
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*«  nk^  in  9drmnce  at  tbe  gmnting  by 
I^putm  of  mnUkoritx  to  subscribe.  But, 
IT  be,  i(  is  manifest^  wo  think, 
n  of  the  Constitution  confers 
10  aofascribe  for  stock.  Tbe  Leg- 
'«^fl>ortae  tbe  subscription »  either 
-  •  ^e«f.  psiwd  ia  sdT«aice»  proTiding  for 
e  ck^tm,  aad  for  obtaining  tbe  assent  of  the 
^andtvo  tkirds  oi  the  qualified  votera,  to 
*  t^'— d  hy  s  MibscTipCion;  or  by  a  proper 
OMcf  datmoc  ririficstian  ami  antborlzation, 
«^  af^  tlMre  has  been  sucb  assent  of  two 
^'r^cfthr  qoAlilled  voters,  mX  an  election,  as 
te '  tmkmkm  leonirea  Xbe  provision  is  in- 
i^-^rr  sa  tbs  Lejerulaiare,  and  not  permissive 
»— htngiDtheCTty. 

VWiktf'  the  vocia^  'irhicli  tlie  declaration 
viiar4  piaer  vaa  tbe  boklinf^  o^  sucb  an  elec- 
>aa  tte  Ouaatitutiofl  contemplated  (for  the 
■Kisic  be  gtrca  si  an  election  to  be  beld,  and 
at  'Ormei,  it  a  question  noC  necessary  to  be 
Ktt^  Bfcauae  w^e  are  of  opinion  that  the 
hs  afiad  oa  m  a  validating  or  ratifying  Act 

It  nroTfa^a:    **  That  all  sub- 

ic  the  canstal  stodL  of  tbe  "  company 

by  any  county »  city  or  town 

w^cre  noC  made  in  violation 

of  tbis  Stat«,  are  hereby  le- 

It  is  mged, 

bicb  were  not 

'tA  tbe   Oonstitution  of  this 

tbe  Legisla- 

ly  act  done  in  vio- 

kd  it  is  sought  to 

aa  if  it  read  that 

a  voting  as 

les^ized,  ratified 

es  that  the  Leg- 

being  the  hold- 

•  the  Oonstitu- 

had  distinct- 

identif  ed  such 

bein^  such  an  elec- 

ts*  tne  assent  required  by 

It  minit  be  beld  tliat  there  was 

^      >  ratify  this  particuiar 

Bcription,  still  leaving 

vrbeCoer*  on  the  wliole. 

Lf^ed  with,  ana 

L  in  law,  author- 

l^oc^li  9k  designation  and 

at  an  election,  de- 

ipprovsl  by  the  con- 

tbe   c|uslided  voters, 

to  Orensda  County, 

approval,  to  sub- 

_  and  Nashville 

IV    is  f  oond  fan  the  Act  of  the 

■JA— ipjii,  approved  January  27, 

Tl,  p.  290,  8  4).  seven 

oiaeMon  was  approved. 

^^^   ^ In  G^rendida  Co.y,Brtntn 

T:«  r'  bJ.  «M  l?^  ^'  L.  ei.  704], 

»  Hm^L  it  vras  m  valid  conflr- 
*^  vie^r  can  be  taken  of 
intention  of  tbe  Legis- 
snbscription  in 
I,  with  certainty. 
Act,  which  is  too 
of  so  important  an  au- 
to be  deduced  from  it 
A«0.  17  Wall.  425,  48e 
^  «50«  <661,  if  the  L«g. 


islature  intended  to  do  what  is  claimed,  "  it  was 
bound  to  do  it  openly,  intelligiblv,  and  in  lan- 
guage not  to  be  misunderst^xl,  and  "as  a 
aoubtf  ul  or  obscure  declaration  would  not  be 
Justifiable,  so  it  is  not  to  be  imputed." 

Even  a  bona  fide  holder  of  a  municipal  bond 
is  boimd  to  show  legislative  authority^  in  the 
issuing  body  to  create  the  bond.  Recitals  on 
the  face  of  tbe  bond  or  Acts  in  paU,  operating 
by  way  of  estoppel,  may  cure  irregularities  in 
the  execution  of  a  statutoiv  power,  but  they  can- 
not create  it.  If ,  as  in  the  present  case,  legis- 
lative authority  was  wanting,  the  bond  has  no 
vaUdity. 

The  general  Act  of  April  19, 1872,  is  referred 
to  in  the  declaration.  But  it  does  not  avail  in 
this  case;  for,  although  the  bonds  were  issued 
after  its  passage,  the  subscription  took  place  be- 
fore, and  the  Act  applies  only  to  future  elec- 
tions and  subscriptions  and  authorizes  only 
bonds  bearing  interest  at  7  per  cent  per  annum. 

Judgment  affirmed. 

True  copy.    Test: 

James  H.  MoKenney,  Clerk.  Sup.  Court,  U.  8. 


DANIEL  CHAPMAN,  Appt, 

V. 

JOSEPH  W.  BREWER,  Assignee  of  Bbnja- 
lON  C.  HoTT,  a  Bankrupt 

0ee  8.  Cf  Reporter*8  ed.,  168-173.) 

Bankrupteu — assignment  rekUes  lack  to  earn- 
meneement  of  proeeedings—^or  levy  under 
attachment  issued  by  state  court — sale  enjoined, 

*L  Where,  under  the  Bankruptcy  Act  of  March  a. 
1367,  a  proceedli]a>  lo  Involuntary  bankruptcy  was 
oomnienoed  in  the  District  Court  of  the  United 
States  for  the  Western  District  of  Michigan,  before 
an  attachment  on  land  of  the  debtor,  usued  by  a 
State  Court  of  Michigan,  was  levied  on  the  land,  the 
aflsignnient  in  bankruptcy,  thouKh  made  after  the 
attachment,  related  back  and  vested  title  to  the 
land  in  the  aasiiniee  as  of  the  commencement  of  the 
proceeding' ;  and,  where  the  attachment  was  levied 
within  four  months  before  the  commencement  of 
the  prooeeding,  it  was  dissolved  by  the  making  of 
the  assignmeni. 

2.  The  proceeding  in  this  case  was  held  to  have 
been  commenced  before  the  attachment  was  levied. 

8.  The  District  Court  which  made  the  adjudication 
having  had  jurisdiction  of  the  subject  matter,  and 
tbe  bankrupt  having  voluntarily  appeared,  and  the 
adjudication  having  been  correct  in  form,  it  Is  con- 
clusive of  the  fact  decreed,  and  cannot  be  attacked 
collaterally  in  a  suit  brought  by  the  assignee  against 
a  neraon  claiming  an  adveiae  interest  In  property 
of  the  bankrupt. 

4.Tlie  aadgnment  in  bankruptcy  was  made  after  a 
levy  on  the  land  under  an  exeouuon  on  a  Judgment 
obtained  in  a  (oilt  in  a  State  Court  of  Michigan, 
brought  after  the  prooeeding  in  bankruptcy  was 
commenced :  Held,  that  the  assignee,  being  In  pos- 
session of  the  land,  could  maintain  a  suit  in  equity 
tn  the  Circuit  Court  of  the  United  States  for  the 
Western  District  Oa  Michigan,  to  remove  the  cloud 
on  his  title,  and  that  that  court  could,  under  the  ex- 
ception in  section  720  of  the  Revised  Statutes,  re- 
strain by  injunction  a  sale  under  the  levy  and  a 
fnrther  fovy. 

[No.  206.] 
Sulmitted  Mar.  19,1835.  Decided  Mar.  30,1835. 

APPEAL  from  tbe  Circuit  Court  of  tbe  Univ 
ed  States  for  tbe  Western  District  of  Micb* 
igan. 

•  Haad  Dotss  by  Jfr.  JtiiCtos  Blaschvobb. 
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The  history  and  facts  of  the  case  appear  in 
opinion  of  the  court. 

Mr,  H.  F.  SeverenSf  for  appellant: 

An  action  to  remove  a  cloud  cannot  be  sus- 
tained when  it  is  ^parent  tiiat  the  facts  set 
up  in  the  pleadings,  if  true,  would  not  legally 
affect  the  title  of  the  complainant  Nor  will 
a  bill  be  sustained  when  the  matters  relied  up- 
on as  the  basis  for  removing  the  cloud  are  of 
record  and  not  in  pais, 

Famham  y.  CatMOdl,  84  N.  Y.,  480;  Marsh 
V.  Brooklyn,  69  N.  Y.,  280;  Ward  y.  Dimey,  16 
N.  Y..  619. 

The  general  doctrine  is  well  settled  that  the 
Federal  Courts  have  no  authority,  in  cases  not 
within  their  appellate  jurisdiction,  to  issue  in- 
junctions to  Judgments  m  state  courts,or  in  any 
manner  to  intenere  with  their  Jurisdiction  or 
proceedings. 

Story,  Const,  §§  875,  876j  Dri^s  y.  T^o^ 
eott,  4  Cranch,  179;  Bagan  y.  Jauuu,  10  Pet  400; 
/Veifcy.  JmneM,  7How.,624;  Williams t.  Bene- 
did,  8  How. ,  107;  Peale  y.  Phipps,  14  How. ,  868; 
Pulliam  y.  Osborne,  17  How.,  471  (68  U.  8.,  bk. 
16,  L.  ed.,  164);  Taylor  v.  Carryl,  20  How..  688 
(61 U.  8.,  bk.  16,  L.  ed.,  1028);  Freeman^.  Howe, 
24  How.,  460  (66  U.  8..  bk.  16,  L.  ed.,  749); 
Buck  y.  CoOmA,  8  Wall,  884  (70  U.  8.,  bk.  18, 
L.  ed. .  267);  Johnwn  y.  BitHuyp,  8  N.  B.  Reg.  ,683. 

The  Circuit  Court  it  seems  sustained  the  issu- 
ing of  the  writ  of  injunction  under  that  section 
of  the  Bankrupt  Act  which  provides  that  the 
Circuit  Courts  shall  have  concurrent  Jurisdic- 
tion with  the  District  Courts  "of  all  suits  at 
law  and  in  equity  brought  by  an  assignee  in 
bfmkruptcy  against  any  person  claiming  an  ad- 
verse interest  •  •  •  touching  any  property  or 
rights  of  the  bankrupt  transferable  to  or  vested 
in  such  assignee." 

Upon  this  point  the  court  erred,  and  the  or- 
der of  the  Circuit  Court  of  the  United  States  in 
this  case,  perpetually  enjoining  the  sheriff  of 
Berrien<>>unty  from  enforcing  the  execution  is- 
sued by  the  state  court  of  that  county,  finds  no 
warrant  in  the  Act  referred  to,  and  is  opposed 
to  the  current  of  recognized  authority. 

Peck  V.  Jenness  {supra):  Mars/iall  v.  Knox,  16 
WaU.,  661  (88  U.  8.,  bk.  21,  L.  ed.,  481);  Doe 
V.  Childress,  21  Wall.,  642  (88  U.  8.,  bk.  22,  L. 
ed.,  649);  Eyster  v.  Oaf,  91  U.  8.,  621  (Bk.  28, 
L.  ed.,  408);  Burbank  v.  Bigdaw,  92  U.  8.,  179 

gJk.  23,  L.  ed.,  642);  Norton  v.  Bwitzer,  98  U. 
. ,  866  (Bk.  28,  L.  ed. .  908);  Jerome  v.  McCartsr, 
94  U.  8.,  784  (Bk.  24,  L.  ed.,  136);  Davis  v. 
FriedlanderAOi: U.  8.,  670  (Bk.  26,  L.  ed.,  818); 
Thaie^iery.  BockweU,  105  U.  8..  467  (Bk.  26,  L. 
ed.,  949);  Johnson  v.  Bishop,  8  N.  B.  Reg.,  688. 

If  the  assignee  wishes  to  contest  these  mat- 
ters he  should  have  made  himself  a  party  to  tibe 
proceedings  in  the  state  court. 

Bankrupt  Act,  §  14;  Peck  y,  Jenness  (supra); 
Doe  y.  Childress  (supra);  Eyster  v.  Oaff  (supra); 
HiU  v.  Harding,  107  U.  8.,  631  (Bk.  27,  L.  ed., 
498). 

The  bill  is  not  framed  to  present  or  contest 
the  substantial  question  as  to  the  defendant's 
lien.  It  ignores  altogether  the  attachment,  and 
is  not  therefore  adapted  to  make  a  contest  on  its 
validity  under  the  bankrupt  law.  The  allega- 
tions and  the  proof  are  not  harmonious. 

In  substance  and  legal  effect  the  adjudication 
in  bankruptcy  must  be  construed  to  have  refer- 
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ence  to  the  last  petition  and  not  to  the  former, 
under  which  nothing  was  done. 

The  caption  of  the  oider  was  no  part  of  it 

Jackson  v.  Ashton,  8  Pet,  148. 

This  would  make  a  variance  from  the  bit 
and  would  make  the  initiation  of  the  proceed 
ings  subsequent  to  the  attachment  of  the  plaint 
iff,  and  present  a  question  not  competent  to  b< 
litigated  ga  fuch  pleading  as  the  complainant'i 
bill. 

M(ma^.  Palnwr,  18  Mich^  867;  Piatt  v.  Vat 
tier,  9  l^i.,  406;  Boone  v.  (fhiles,  10  Pet,  177 
8torv,  Eq.  PI.,  623. 

Messrs.  JoimWm  Stone  and  J,  Kleinhaut 
for  appellee: 

The  suit  being  authorized  the  court  as  an  in 
ddent  to  its  Jurisdiction  could  grant  the  ii: 
Junction. 

The  aim  and  policy  of  the  statute  cannot  b 
effectually  carried  out  in  any  other  way. 

In  re  Christy,  8  How.,  292;  In  re  MaUory, 
8awy.,  88;  In  re  Oil  Co.,  6  Blatchf.,621;  Marl 
son  V.  Heaney,  1  Dill.,  WJ;  Pennir^ton  v.  Lo% 
enstein,  1  Bk.  Reg.,  570;  Pennington  v.  Sale, 
Bk.  Reg.,  572;  Jones  v.  Leach,  1  Bk.  Reg.,  591 
U,  8.  v.  Bancroft,  6  Benedict,  392;  In  re  Clarl 
9  Blatchf.,  872. 

The  bankruptcy  court  having  first  acquire 
Jurisdiction  over  the  bankrupfs  assets,  the 
could  not  be  levied  on  by  process  from  the  eta 
court. 

Hagan  v.  Lucas,  10  Pet. ,  400;  Peck  v.  Jennes 
7  How.,  612;  Taylor  v.  Carryl,  20  How.,  583  (< 
U.  8..  bk.  15,  L.  ed.,  1028);  Freeman  y.  Hou 
24  How.,  450  (65  U.  8.,  bk.  16,  L.  ed.,  741 
C<ma  V.  Heyman,  111  U.  8.,  176  (Bk.  28,  J 
ed.,  890). 

Mr,  Justice  Blatehford  delivered  the  op! 
ion  of  the  court: 

On  the  10th  of  October,  1878.  John  Whitt! 
sey,  a  creditor  of  Benjamin  C.  Hoyt  and  £no< 
C.  Hoyt,  copartners  under  the  name  of  B. 
Hoyt  &  Son,  filed  a  petition  in  bankruptcy, 
the  District  Court  of  the  United  States  for  t 
Western  District  of  Michigan,  praying  that  t 
said  two  persons,  "  partners  as  aloresaid,"  mig 
be  declared  bankrupts.  The  petition  contain 
the  prescribed  allegations,  ana  set  forth,  as  t 
demand  of  the  petitioner,  a  promissory  n< 
made  by  the  partnership,  in  its  firm  name, 
his  order.  It  alleged  as  one  act  of  bankruptc 
that  the  firm  had  ''fraudulently  stopped  pi 
ment "  of  its  commercial  paper  **  withm  a  pe 
od  of  fourteen  days,"  omitting  to  add  "  ana  i 
resumed  payment  within  said  period."  It 
leged,  as  a  second  act  of  bankruptcy,  that  t 
firm  had  "suspended  and  not  resumed  pj 
ment "  of  its  commercial  paper  "  within  a  p< 
od  Of  fourteen  days." 

Before  anything  was  done  on  this  petition  < 
cept  to  file  it,  and  on  the  12th  of  Januaxv',  18' 
Daniel  Chapman  procured  to  be  issuea  by  t 
Circuit  Court  of  tne  County  of  Berrien,  in  i 
State  of  Michigan,  an  attachment  against  i 
lands  and  personal.property  of  the  saidperso 
as  such  copartners,  for  the  sum  of  $4,895.44, 
a  suit  brought  by  him,  in  that  court,  a^rai 
them,  to  recover  a  money  demand,  which 
tachment  the  sheriff,  on  that  day,  levied  on  < 
tain  real  estate  in  that  county.  Enoch  C.  H* 
died  on  the  25th  of  February,  1874. 
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Sft  of  Mftich.  1874«  ft  petidoD,  in- 
~  pedtioa,'' waft  filed  by  Whit- 
lipCcT  conn,  oontftining  the 
ft*  the  lliit  potion,  with  the 
wordi  fto  omitted  in  the  first  pe- 
ls Ike  bodr  of  the  pedtioD  there  was 
of  its  being  ftn  ftmended  petition, 
im  hi  m  ftOiMle  to  the  first  petition,  or  to  the 
mtk  dt  &ocfa  C.  Hojt  and  its  prayer  was  the 
of  the  ItiM  petition.    It  was  veri- 
S.  3874. 
•M  fW  !4ik  of  Apil,  1874«  an  order  was  made 
in  tte  State  Court,  entering  the  de- 
taBlnun  C.  Hcrjrt,  for  want  of  an  ap- 
<m  pnxsi  of  personal  senrioe  on  him 
sod  of  the  filing  of  the  dec- 
OB  the  10th  of  April.  1874,  an  or- 
on  alBdftTit,  soggesting  the  death 
C.  Bojt  ftinoe  the  nsoinff  of  the  at- 
~  ordering  that  the  act&n  proceed 
defendant,  Benjamin  C. 


Sd  of  Ifflj,  1874,  an  order  was  made 
ooort,  stated  In  it  to  be  made 
and  consent  of  "  solicitors  for 
"  reciting  that  it  had  been 
C.  Hoyt  had  "  departed  this 
t  of  the  proceeding 
ordering  that  all  proceed- 
against  Benjftmin  C.  Hoyt, 
~  ftod  £noch  G.  Hovt,  ftnd 
_  prosecuted  ftgftinst  hun  with 

an  if  Eoocfa  C.  Hoyt  had  not  died, 
ladifidnal  propeity  of  Enoch  C. 
by  the  marshal  to  his 
lilYcSb    On  the  ssme  day,  Ben- 
ded a  denial  of  bankruptcy, 
follows:  "And now 
C7  HoTt  appears  and  denies 
~  toe  act  of  bankniptcy 
pcdtioo,  and  avers  that  he 
be  decttied  bankrupt  for  any  cause 

and  be  demands  that 


M 


ofbyalnry/' 
1874,  in  the  suit  in  the 


rendered  in  favor 

Benjamin  C.  Hovt,  for 

nod,  on  the  same  dav,  an 

tbereoo,  tmder  which,  on 

levied  on  the  same  real  es- 

leried  oo  imder  the  attach- 


1874,  an  adjudication  was 
court,  in  these  words: 


of  MSchican.  If.* 
Cowt  ofthe  United  States  for 
Dterkl  of  Michigan.   InBank- 

Dculainlu  C.  Hoyt,  against 

In  hankruplcy  was  fifod  on 

of  October,  A.  D.  1878.    At 

aaid  District,  on  the  first 

A.  D.  1874.    Before  Hon.  Sol- 

iirtricl  indxe. 

on  to  be  beard  at  Grand 

and  the  respondent  hav- 

deninl  and  demand  for  a 

\9f  his  attorneys,  Hughes, 

BOMCBted  thereca 

upon  oooftideration  of  the 
;  il  was  found  that  the  facu 


r.%. 


set  forth  in  said  petition  were  true,  and  it  is 
therefore  adjudged,  that  Benjamin  G.  Ho3rt  be- 
came bankrupt,  within  the  true  intent  and  mean- 
ing of  the  Act  entitled  '  An  Act  to  Establish  a 
Uniform  System  of  Bankruptcy  Throujriiout  the 
United  States,'  approved  March  2, 18^,  before 
the  filing  of  the  said  petition,  and  he  is  there- 
fore decwed  and  adjudged  a  bankrupt  accord* 
ingly.  And  it  is  further  ordered  that  the  said 
bankrupt  shall,  within  five  davs  after  this  order, 
moke  and  deliver,  or  transmit  oy  mail,  postpaid, 
to  the  marshal,  as  messenger,  a  schedule  of  his 
creditors,  and  inventory  of  his  estate,  in  the 
form  and  verified  in  the  manner  requireid  of  the 
petitioning  debtor  by  the  said  Act 

Witness  the  Hon.  Solomon  L.  Withey,  judge 
of  the  said  District  Ck>urt,  and  the  seal  thereof, 
at  Grand  Ra^ds,  in  said  district,  on  the  1st  day 
of  June,  A.  D.  1874. 

[seal.]  Isaac  H.  Parrish, 

(P^k  cf  District  Court  far  said  District:* 

In  the  certificate  made  by  the  clerk  of  the  Dis- 
trict Court  of  the  United  States  for  the  Western 
District  of  Michigan,  certifying  the  copies  of 
the  bankruptcy  papers,  he  certmes:  "  that  the 
foregoing  is  a  true  copy  of  the  petition  for  ad- 
judication filed  October  10, 1878,  copv  of  amend- 
ed petition,  order  continuing  proceeaincs,  deni- 
iil  of  bankruptcy  by  B.  C.  Hoyt,  and  ad  judica- 
tion of  bankruptcy,  on  file  in  the  proceedings 
of  said  court  in  said  entitled  matter."  This  Is 
mentioned  because,  in  the  adjudication,  the  pe- 
tition is  referred  to  as  filed  October  19, 1878. 

On  the  10th  of  December,  1878,  an  alicta  exe- 
cution was  issued  in  the  suit  in  the  State  Court, 
which  (he  sheriff,  on  that  day,  levied  on  real  es- 
tate in  Berrien  County  other  than  that  before 
levied  on  by  him. 

On  the  1st  of  October,  1874,  the  register  in 
bankruptcy  executed  to  Joseph  W.  Brewer  an 
assignment  in  these  words: 
"  In  the  District  Court  of  the  United  States  for 
the  Western  District  of  Midiigan.  In  Bank- 
ruptcy. 
In  the  matter  of  Benjamin  C.  Hoyt,  Bankrupt 

Western  District  of  Michigan,  m: 

Know  all  men  bv  these  presents  that  Joseph 
W.  Brewer,  of  the  Village  of  St  Joseph,  in  the 
Countv  of  Benien,  and  State  of  Michigan,  in 
aaid  district,  has  been  duly  appointed  assignee 
in  said  matter:  Now,  therefore,  I,  J.  Davicison 
Bums,  register  in  bankruptcy  in  said  district, 
by  virtue  of  the  authority  vested  in  me  by  the 
l4th  section  of  an  Act  of  Congress  entitied '  An 
Act  to  Establish  a  Uniform  System  of  Bank- 
ruptcy Throughout  theUnited  States,' approved 
March  2, 1867,  do  hereby  convey  and  assign  to 
the  said  Joseph  W.  Brewer,  assignee  as  afore- 
said, all  the  estate,  real  and  personal,  of  the  said 
Benjfumin  C.  Hoyt,  bankrupt  aforesaid,  includ- 
ing idl  the  property  of  whatever  kind,  of  which 
he  was  possessed,  or  in  which  he  was  interested 
or  entitled  to  have,  on  the  tenth  day  of  October, 
A.  D.  1878,  with  all  his  deeds,  books  and  pa- 
pers relating  thereto,  excepting  such  property 
as  if  exempted  from  the  operation  of  thb  as- 
signment by  the  provisions  of  said  fourteenth 
section  of  said  Act;  to  have  and  to  liold  all  the 
foregoing  premises  to  the  said  Joeei^  W.  Brew- 
er and  his  heirs  forever.  In  trust,  nevertheless, 
for  the  use  and  purposes,  with  the  powers,  and 
subject  to  the  conoitions  and  limitfttionB,  set 
forth  in  said  Act 
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[163]  In  witness  thereof,  I,  the  said  register,  have 
liereunto  set  my  hand  and  caused  the  seal  of 
said  court  to  be  affixed,  this  first  day  of  Octo- 
ber, A.  D.  1874.       J.  Davidson  Burns, 

[seal.]  Begitter  in  Bankruptev." 

On  the  27th  of  January,  1876,  Brewer  filed  a 
bill  in  equity,  in  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Michigan, 
against  Chapman  (the  Judgment  creditor),  and 
the  sheriff  who  had  leried  under  the  first  exe- 
cution, and  the  deputy  sheriff  who  had  levied 
under  the  second  execution,  setting  forth  the 
filing  of  the  first  petition  in  bankruptcy,  and  its 
contents ;  averring ' '  that  the  usual  order  to  show 
cause  was  thereupon  made  by  said  District 
Court,  and  a  certified  copy  thereof  duly  served 
on  said  Benjamin  C.  andlSnoch  C.  Hoyt,  who 
subsequently,  and  in  due  time,  appeared  in  said 
bankruptcy  matter; "  and  alleging  the  death  of 
Enoch  C.  Hoyt,  the  making  of  the  order  of 
March  2, 1874,  the  adjudication  of  bankruptcy, 
the  appointment  of,  and  assignment  to,  the  as- 
signee, the  facts  in  regard  to  Chapman's  Judg- 
ment, executions  and  levies,  and  threats  by  the 
officers  to  seU  the  real  estate  levied  on.  The 
bill  makes  no  mention  of  the  amended  petition 
In  bankruptcy  or  of  the  attachment,  ft  states 
that  the  executions  are  outstanding;  that  the 
real  estate  so  levied  on  was  the  separate  prop- 
erty of  Benjamin  C.  Hoyt  at  the  date  of  filing 
the  petition;  that  the  plamtiff,  as  assignee,  is  the 
owner,  and  in  possession,  of  all  of  it,  except 
certain  specified  lots;  and  that  said  levies  con- 
•dtute  a  cloud  on  his  title,  and  embarrass  ^d 
hinder  him  in  disposing  of  the  property,  and 
notices  of  the  levies  have  been  recoraed  in  the 
office  of  the  register  of  deeds  of  the  county.  The 
praver  of  the  Dill  is,  that  the  levies  be  decreed 
void  as  against  the  plaintiff,  as  assignee,  and  the 
defendants  be  decreed  to  release  to  the  plaintiff, 
as  assignee,  all  their  right  and  title  and  interest, 
acquired  under  the  levies,  in  and  to  the  real  ea- 
late  he  is  so  in  possession  of,  and,  on  their  fsdl- 
.  ure  to  do  so,  the  decree  be  ordered  to  have  the 
effect  of  said  release,  and  he  have  leave  to  re- 
cord the  same  In  the  office  of  said  register  of 
deeds,  and  the  defendants  be  enjoined  from  seU- 
r  \  04]  tag  or  interfering  with  the  real  estate  the  plaint- 
IfTis  so  in  possession  of.  The  bill  also  prays 
for  such  other  and  further  relief  as  shiul  be 
equitable  and  Just. 

The  answer  denies  the  validity  of  the  petition 
set  forth  in  the  bill,  and  denies  that  Benjamin 
0.  Hoyt  was  adjudicated  a  bankrupt  on  the  f  oot- 
faig  of  that  petition,  or  on  any  petition  of  which 
he  had  notice,  and  denies  the  validity  of  the  ad- 
judication. It  sets  up  the  attachment  levy,  and 
admits  the  existence  of  most  of  the  material  facts 
alleged  in  the  bill,  and  that  the  property  was 
*  the  separate  property  of  Benjamin  C.  Hoyt,  but 
denies  that  the  plaintiff  is  entitled  to  any  equi- 
table rdief .  A  replication  was  filed  and  proofs 
were  taken,  establishing  the  facts  above  set 
forth,  and  that  Brewer  had  acted  as  assignee 
since  October  8, 1874,  and  had  had  the  manage- 
ment and  custody  and  possession  of  the  proper- 
ty, and  paid  taxes  on  it,  since  October  10,  lo74, 
and  that  it  was  worth  about  $10,000. 

The  Circuit  Court  made  a  decree^on  April 
15, 1880,  adjudging  that  Benjamin  C.  Hoyt,  "at 
the  date  of  the  filmg  of  the  petition  in  bank- 
ruptcy against  him,  namely:  on  the  10th  dav  of 
October,  1878,  was  the  owner  in  fee  of  the" 
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lands  described  in  the  oill  as  those  of  which  thi 
plaintiff  was  in  possession ;  that  the  plaintiff  sue 
ceeded  to  the  interest  which  said  Hoyt  had  i 
those  lands  on  the  10th  of  October,  1873,  an^ 
was  and  is  Uie  owner  in  fee  and  ic  the  actus 
possession  of  them;  that  each  of  said  executioi 
levies  was  and  is  a  cloud  on  the  title  of  th 

Elaintiff,  as  assignee,  to  said  lands,  and  was  an< 
I  void  as  against  him;  that  the  defendants  ex( 
cute  to  the  plaintiff  a  release  of  their  interest  k 
said  lands  under  said  levies,  aiid«  on  their  fail 
ure  to  do  so,  the  decree  should  have  all  the  fore 
and  effect  of  such  release,  and  might  be  record 
ed  in  the  office  of  the  register  of  deeds  of  sal 
county;  and  that  an  injunction  issue  restraiz 
inff  the  defenduits  from  selling,  disposing  o1 
or  Interfering  with  said  lands,  under  i»dd  leviei 
and  from  making  any  new  or  further  levies  o 
any  of  said  lan£,  under  said  Judgment.  A 
injunction  to  that  effect  was  issued'^  and  serve 
January  8,  1881.  Chapman  has  appealed  t 
this  court. 

The  prindpai  qr^tion  considered  by  the  Ci 
cuit  Court,  as  appears  from  its  opinion,  accon 
panyinff  the  record,  was,  whether  the  Judgmei 
and  le'ries  in  the  suit  In  the  State  Court  oein 
prior  to  the  appointment  of  the  assignee  in  banl 
ruptcy,althou^  that  suit  was  not  begun  till  af 
er  the  first  petition  in  bankruptcy  was  filed,  tl 
Circuit  Court  had  authority  to  enjoin  a  sale  < 
the  lands  on  the  executions. 

The  appellant  takes  the  points,  that  nothic 
appean  to  have  been  done  under  the  first  pet 
uon  in  bankruptcy;  that  no  order  appears  < 
have  been  made,  or  notice  given,  thereon;  th; 
the  second  petition  was  a  new  petition,  and  do* 
not  profess  to  be,  and  was  not,  an  amende 
petition,  and  was  not  filed  under  any  order  ai 
thoridpg  it  as  an  amendment;  and  that  the  ai 
Judication  recites  the  date  of  filing  of  the  pel 
tion  as  October  19,  instead  of  October  10.  Tl 
questions  presented  here  by  the  wpellant  ar 
(L)  Whether  the  alleged  doud  on  the  plaintifi 
title  was  a  proper  ground  for  equitable  Jurisdi 
tion;  (2)  Whether  the  Circuit  Court  had  a 
thority  to  interfere  with  the  proceedings  of  t] 
State  Court;  (8)  Whether  the  assignee  shou 
not  have  made  himself  a  partv  to  tne  procee 
ings  in  the  State  Court,  or  have  intervem 
therein;  (4)  Whether  the  bill  and  the  proof  o 
respond,  and  whether  the  bill  is  adapted  to  oo 
test  the  validity  of  such  lien  as  arose  by  virt 
of  the  attachment. 

All  the  bankruptcy  proceedings,  except  t 
^pointment  of  the  assignee,  and  the  assij 
ment  to  him,  and  all  the  proceedings  in  the  si 
in  the  State  Court,  except  the  issuinff  and  le 
of  the  second  execution,  took  place  before  t 
enactment  of  the  Revised  Statutes,  on  the  2 
of  June,  1874.  The  Revised  Statutes  purp< 
to  re-enact  the  statutes  in  force  on  December 
1878.  At  the  hitter  date  none  of  the  proce 
ings  in  bankruptcy  had  taken  place  save  1 
filmg  of  the  first  petition,  and  the  State  Coi 
proceedings  had  not  been  begun. 

The  Bankruptcy  Act  inforceon  Decembei 
1878,  was  the  Act  of  March  2, 1887,  chap.  1' 
14  Stat,  at  L.,  517,  the  14th  section  of  whj 
provided  that  the  assignment  to  an  assignee 
Sankruptcy  "  shall  rebtte  back  to  the  commen 
ment  of  said  proceedings  in  bankruptcy,  a 
thereupon,  by  operation  of  law,  the  utle  to 
sudi  property  and  estate,  both  real  and  pera 
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adjudication  states  that,  on  consideration  of  the 
proofs,  it  was  found  that  the  facts  set  forth  in 
the  petition  were  true.  It  was  not  necessary  to 
show  in  this  case  what  the  proofs  were.  If  the 
District  Court  had  Jurisdiction  of  the  subject 
matter,  and  the  bannrupt  voluntarily  appeared, 
and  the  adjudication  was  correct  in  form,  it  is 
conclusive  of  the  fact  decreed,  and  can  be  im- 
peached only  by  a  direct  proceeding  in  a  com- 
petent court,  and  can  no  more  be  attacked  col- 
laterally in  a  suit  like  the  present  thmi  any  oUier 
Judgment.  Michade  v.  B)St,  81  WalL,  808  [88 
U.  §.,  bk.  22,  L.  ed.,  520]. 

The  adjudication  and  the  assLniment  em- 
braced the  individual  property  of  Benjamin  C. 
Hoyt;  and  it  is  aUeged  in  the  bill,  and  admitted 
in  the  answer,  that  the  property  levied  on  by  the 
defendants  was  his  individual  property. 

These  views  cover  all  the  objecuons  made  to 
the  bankruptcv  proceedings,  and  it  must  be  held 
that  the  adjudication  was  regular  and  valid,  and 
refers  to,  and  was  made  on,  the  first  petition,  as 
amended  by  the  second,  and  on  a  proceeding 
commenced  when  the  first  petition  was  filed. 

It  is  objected  that  the  bill  makes  no  mention 
of  the  attachment  But  the  answer  sets  up  the 
attachment  and  the  levy  thereunder.  The  ques- 
tion as  to  whether  a  priority  of  right  was  ao- 
Suired  thereby  was  ndsed  by  the  pleadings,  and 
le  decree  makes  no  reference  to  the  attach- 
ment, but  annuls  the  execution  levies. 

Bv  §  2  of  the  Act  of  1867,  the  Circuit  Court 
of  the  District  has  Jurisdiction  of  all  suits  in 
equity  brought  by  an  assignee  in  bankruptcy 
against  any  person  claiming  an  adverse  interest 
touching  any  property  of  the  bankrupt  trans- 
ferable to  or  vested  in  the  assignee.  This  pro- 
vision is  re-enacted  in  §  4979  of  the  Revised 
Statutes.    By  §  720  of  the  Revised  Statutes  it  is 

Provided,  that  "  the  writ  of  injimctlon  shall  not 
e  granted  by  any  court  of  the  United  States, 
to  stay  proceedings  in  any  court  of  a  State,  ex- 
cept in  cases  where  such  injunction  may  be  au- 
thorized by  any  law  rebttine  to  proceeoings  in 
bankrupU^."  It  is  contenaed  for  the  appel- 
lant (1)  that  a  suit  in  equity  will  not  lie  for  the 
relief  granted;  (2)  that,  at  all  events,  there  was 
no  power  to  award  the  injtmctioa. 

That  the  defendant  dauned  an  adverse  inter> 
est  touching  the  property  is  (taff.  The  ques- 
tion is,  whether  t&e  plaintlif  can  have  relief  in 
equity.  He  was  in  possession  of  the  land,  and, 
as  he  says,  of  the  only  building  there  was  on  it 
By  statutory  provisions  in  Michigan,  oommency 
ing  with  S  29  of  the  Act  of  April  28. 1888  (Codt 
of  1888,  p.  85Q,  followed  by  §  1  of  the  Act  of 
March  28, 1840  (No.  76,  p.  127),  and  the  Re- 
vised Statutes  of  1846  (title  21,  chap.  90,  g  86, 
S.  860),  and  now  in  force  as  g  6626  of  Howell's 
tatutes:  "  Any  person  having  the  actual  pos- 
session, and  legal  or  equitable  title  to  lands, 
may  institute  a  suit  in  chancery  against  any 
othler  person  setting  up  a  claim  thereto  in  oppo- 
sition to  the  title  daimed  by  the  complainant, 
and,  if  the  complainant  shall  establish  his  title 
to  such  lands,  the  defendant  shall  be  decreed  to 
release  to  the  complainant  all  claim  thereto." 
If  there  diould  be  a  sale  on  the  executions,  there 
would  be  a  sheriiTs  deed;  and,  by  another  stat- 
ute of  the  State  such  deed  is  made  prima  fa/oU 
evidence  of  the  regularity  of  the  sale.  Act  of 
February  19, 1867,  No.  80,  %  2,  now  in  force 
as  %  567iB  of  Howell's  Statutes.    It  is  held  by 
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the  Supreme  Court  of  Michigan  that  the  statute 
flnt  dted  coyen  a  claim  to  a  lien  on  land,  and 
that  a  lien  which  may  resnlt  in  a  sale  and  a 
deed  constitutes  such  a  cloud  that  equity  will 
afford  relief.  SoofiM  v.  City  of  Lansing,  17 
Mich.,  487,  447,  ^.  EspedaU:^  will  this  be 
done,  if  the  lien  is  not  void  on  its  face,  as  the 
lien  here  is  not,  but  is  a  doud  on  the  plaintiff's 
title.  Therefore,  the  plaintiff  could  obtain,  un- 
der the  Michigan  statute,  and  in  a  court  of  Midi- 
iran,  the  relief  he  has  had.  In  such  a  case,  a 
L^uit  Court  of  the  United  States,  having  oth- 
erwise Jurisdiction  in  the  case,  will,  as  a  gen- 
eral rule,  administer  the  same  relief  in  equity 
which  the  State  Courts  can  grant  Clark  y. 
Smith,  13 Pet.,  195, 208;  CaseofBroderickfs  WiU 
21  Wall.,  508,  519, 520  [88  U.  S.,  bk.  22,  L.  ed., 
599, 605];  Van  N(yrdm  v.  M<yrton,  99  U.  S.,  878, 
8S0  [Bk.  25,  L.  ed.,  458, 4541;  Cumming$v,  Nat. 
Bk.,  101  Id.,  158, 157  [Bk.  25,  L.  ed.,  908, 904]; 
Holland  ▼.  Challen,  110  U.  8.,  15  fek.  28,  L. 
ed.,52];  EeynoldiY,  CrawfordmHeBk.,  112 Id., 
405  [Bk.  28,  L.  ed.,  788].  It  has  general  power 
given  to  it,  irrespective  of  dtizenship,  to  ^rant 
equitable  idief ,  m  a  suit  in  equity  by  an  assignee 
in  bankruptcy  against  any  person  wno  claims  an 
adverse  interest  touching  the  assigned  property. 

We  are  not  disposed,  however,  to  rest  the  case 
upon  jurisdiction  arising  from  the  Michigan 
statute.  We  hold  that,  under  the  equity  jims- 
diction  conferred  by  the  bankruptcy  Act,  the 
Circuit  Court  had  authority  to  remove  this  cloud 
on  the  plaintiff's  title.  It  was  the  du^  of  the 
asdgnee  to  remove  it,  and  to  obtain  a  title  which 
would  enable  him  to  sell  the  land  for  the  bene- 
fit of  the  estate.  The  daim  of  the  defendants, 
under  the  levies,  is  one  which  ought  not  to  be 
enforced.  It  has  no  validity  as  agfunst  the  rights 
of  the  plaintiff;  it  throws  a  doud  on  his  title; 
he  is  in  possession,  and  cannot  sue  at  law;  and 
the  papers  supporting  the  defendants'  ckdm  are 
not  void  on  thdr  face.  Story's  Eg.  Juris.,  §g 
700,  705;  8  Pomeroy's  Eq.  Juris.,  §§1898, 1899, 
and  cases  dted;  Fiettit  v.  Shepherd,  5  Pai^,  498; 
Carroll  v.  Safford,  8  How.,  468;  WardY.Dmey, 
16  N.  Y.,  519;  Mu9tian  v.  JonM,  80  Ga.,  951; 
Martin  v.  Qra^)e9,  5  Allen,  601;  Stout  v.  Cook, 
87  HI.,  288;  Clowton  v.  Shearer,  99  Mass.,  209; 
SuUivan  v.  Finnegan,  101  Mass.,  447;  Ander- 
mm  V.  TaXbot,  1  Heisk.,  407;  MarA  v.  Brooklyn, 
59  N.  Y.,  280;  C^ Ha/re  v.  Downing,  180  Iklass., 
16,  19.  In  Pettit  v.  Shepherd^  it  was  hdd  that 
a  court  of  chancery  might  interpose  to  prevent 
the  giving  of  a  conveyance,  under  pretense  x)f 
riffht,  which  would  operate  as  a  cloud  upon  the 
title  to  real  estate.  In  (/Hare  v.  Downing  it  is 
said,  that  "  a  court  of  chancery  will  restrain  by 
injunction  a  threatened  levy  oi  execution  upon 
real  estate  which  is  not  legally  subject  to  such 
a  levy,  and  thus  prevent  a  cloud  upon  the  title, 
without  compellmg  the  owner  of  the  land  to 
wait  until  the  levy  has  been  completed,  and  then 
admit  himself  to  be  disseised,  in  order  to  main- 
tain a  writ  of  entry. "  Much  more  vdll  it  pre- 
vent a  sale  after  a  levy. 

But  it  is  contended  that  the  Circuit  Court  had 
no  authority  to  award  or  iaroe  the  injunction. 
The  jurisdiction  of  that  court  in  this  case  is  con- 
ferred by  the  "  law  rdating  to  proceedings  in 
bankruptcy; "  and  we  think  the  injunction  was 
authorized  by  that  law.  The  court  of  bank- 
rupUnr  was  authorized  by  §  40  of  the  Act  of 
1867  %  5024  of  the  Revised  Statutes),  where  a 
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petition  in  involuntaiy  bankruptcy  was  filed, 
restrain  all  persons,  by  injunction,  from  inl 
fering  with  the  debtor's  property.    The  )\ 
diction  of  suits  in  equity,  given  to  the  Cir 
Court  by  §  2  of  tiie  Act  of  1867  (§  4979  of 
Revised  Statutes),  was  given  to  it  concurrent 
with  the  District  Courts.    It  must  be  hdd  tli 
Conmss,  in  authorizing  a  suit  in  equity,  in 
case  like  the  present,  has,  in  order  to  make 
other  relief  granted  completdy  effective, 
thorized  an  injunction,  as  nece^arily  inddent 
and  consequent,  to  prevent  further  proceedii 
under  the  levies  already  made  and  new  lei 
under  the  judgment    But  for  the  supposed 
hibitory  force  of  §  720,  a  court  of  eipit 
granting,  on  the  merits,  the  other  rehef 
granted,  would  necessarily  have  power  to  awi 
tiie  injunction.    We  think  the  Circuit  Court' 
authorized  to  award  it  here,  within  Uie  exc 
Urm  in  g  720. 

It  is  urged,  that  the  plaintiff  should  hai 
made  himself  a  party  to  tne  proceedings  in  tli 
State  Court,  and  have  contested  the  matter  then 
under  the  authority  given  to  him  by  §  14  of  th 
Act  of  1867  (§  5047  of  the  Revised  Statutes),  t 
defend  suits  pending  against  the  bankrupt  f 
the  time  of  the  adjudication.  As  the  assigx 
ment  in  bankruptcy  was  not  made  untO  Octo  w 
1, 1874,  and  the  judgment  and  the  levy  undc 
the  first  execution  were  in  May,  1874,  we  do  n< 
think  the  assignee  was  called  upon  to  take  an 
steps  in  the  State  Court,  after  the  assignmen 
to  obtain  relief.  He  was  entitied  to  pursue  th 
remedy  he  did. 

The  cases  of  KrippendorfY.  EyLe,  110  U.  8 
276  [Bk.  28,  L.  ed..  145],  and  CoveUY,  Heymai 
111  Id.,  176  [Bk.  28,  L.  ed.,  890],  are  relied  o 
by  the  appellant  to  show  that  the  decree  in  th 
case  was  erroneous.  The  view  urged  is  that,  b 
virtue  of  the  levy  by  the  sheriff,  the  State  Cou 
acquired  custo^,  control  and  jurisdiction  < 
the  property,  which  could  not  be  disturbed  t 
the  Circuit  Court.  But  the  doctrine  of  tha 
cases  has  no  application  in  favor  of  the  appc 
lant,  in  a  case  like  the  present.  In  the  first  coj 
it  was  hdd,  that,  after  propertjr  had  been  s 
tached  by  a  marshal  of  the  United  States,  c 
mevM  process  from  a  Circuit  Court  of  the  Uni 
ed  States,  a  third  person,  claiming  its  owne 
ship,  could,  without  reference  to  dtizenshi; 
come  into  the  Circuit  Court  for  redress,  by  a 
ciliary  proceedings.  In  the  second  case,  it  wi 
hdd,  in  pursuance  of  the  decision  in  ^eemc 
v.  E<Me,  24  How.,  450  [65  U.  S.,  bk.  16,  L.  ed 
7491,  that  possession  of  proper^  by  a  marsh 
of  the  United  States,  under  a  writ  of  executi< 
from  a  Circuit  Court  of  the  United  States,  oou 
not  be  disturbed  by  virtue  of  a  writ  of  rcfplev 
from  a  State  Court,  issued  by  a  third  perso 
E  eonver9o,  as  was  held  in  Taylor  v.  Carry  I,  ' 
How.,  588  [61  U.  S.,  bk.  15,  L.  ed.,  1028].  pro 
er^  seized  by  a  sheriff,  under  process  of  i 
tachment  from  a  State  Court,  cannot  be  tak< 
from  the  sheriff  bv  initial  admiralty  process 
suing  from  a  District  Court  of  the  United  Stat< 
But  those  were  none  of  them  cases  where,  u 
der  the  bankruptcy  Act,  an  assignee  in  ban 
ruptcy  claimed  a  paramount  titie.  and  resort 
to  regular  judicial  proceedings  to  first  vacs 
and  declare  void  the  adverse  title,  and  svreep 

E,  and  then  have  such  final  process  in  i 
to  the  subject  matter  of  the  titie  as  shov 
cessary  to  make  the  decree  effectiye.    Aja 
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Iie$9r9.  Alfired  Russell  and  Hathi  Wtt^ 
son*  forpetitioner. 

Mr.  wbu  a*  Maarjr,  Aat,  AUjf-Gcn,, 
contra: 

There  is  no  definition  of  the  word  '*  infa- 
mous "  to  be  found  in  the  statutes,  although  by 
the  law  of  several  of  the  States,  the  word  "fel- 
ony" includes  every  offense  punishable  by 
death,  or  imprison  ment  in  the  state  prison.  This 
definition  does  not  obtain  in  federal  Jurispru- 
dence, inasmuch  as  many  of  the  most  trifling 
misdemeanors  are  punishable  by  imprisonment 
in  the  state  prison. 

Revised  Statutes,  g  721,  adopting  the  laws  of 
the  several  States,  applies  only  to  civil  cases. 
It  has  been  repeatedly  held  that  the  fact  that  an 
offense  may  or  must  be  punishable  by  impris- 
onment in  a  penitentiary  does  not  make  it  in 
law  infamous.  U.  8.  v.  Beid,  12  How.  861;  U. 
8.  V.  Maxwell,  SMI.  275;  U.  8.  v. Coppertmith, 
4 Fed. Rep.  198;  U.S.  y.  Fynn,  9 Fed.  Rep.  886; 
U.  8.  v.  Bloek,  4  Sawy.  211. 

The  question  whether  the  utterance  of  forged 
paper  is  a  felony  was  exhaustively  discu£ed 
by  Judge  Hammond  in  U.  8.  v.  Coppertmith,  nh 
pra,  and  the  conclusion  reached  tnat  it  was  a 
mere  cheat  or  misdemeanor.  See  also.  Fox  v. 
State,  5  How.  410.  It  would  naturally  follow 
that  it  was  triable  by  information,  and  such 
was  the  opinion  of  Judoe$  Blatchford  and  Ben- 
edict in  U,  8.  V.  Tatei,  6  Fed.  Rep.  861,  and  of 
Judge  Wheeler  in  17.  A  v.  Field,  16  Fed.  Rep. 
778 

In  U.  8,  V.  Wifnn,  9  Fed.  Rep.  886,  Judge 
Treat  took  a  still  more  advanced  position,  and 
held  that  no  crime  is  infamous  within  the  mean- 
ing of  the  Constitution,  unless  expressly  made 
infamous  or  declared  a  felony  by  an  Act  of 
Congress.  An  information  for  steaVng  from 
the  mail  was  here  sustained.  But  see  u.  S.  v. 
Block,  4  Sawy.  411;  U.  8.  v.  CuUus  Joe,  15  Ink 
Rev.  Rec.  57. 

Mr.  Juetiee  Graj  delivered  the  opinion  of 
the  court: 

This  is  a  petition  for  a  writ  of  habeas  corpus, 
presented  to  this  court  by  a  man  confined  in  the 
House  of  Correction  at  Detroit  in  the  State  of 
Michigan,  under  a  sentence  to  be  imprisoned 
there  for  fifteen  years  at  hard  labor,  passed  by 
the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas,  upon  an  infor- 
mation filed  by  the  District  Attorney  for  that 
district. 

Tl)e  record  of  the  conviction  and  sentence,  a 
copy  of  which  was  annexed  to  the  petition, 
showed  the  following  case  : 

The  information,  which  was  filed  bv  leave  of 
the  court,  contained  two  counts:  the  first  count 
upon  Rev.  Stat,  g  5480,  for  unlawfuUv  having 
in  possession,  with  intent  to  sell,  an  obligation 
engraved  ana  printed  after  the  similitude  of  se- 
curities issued  under  authority  of  the  United 
States,  to  wit :  of  an  interest-bearing  coupon 
bond  of  the  United  States;  and  the  second  count 
upon  §  5431,  for  passing, with  intent  to  defraud, 
a  counterfeited  tnterest-oearing  coupon  bond  of 
the  United  States;  and  each  count  alleging  that 
the  bond  was  in  the  words  and  figures  of  a  copy 
attached  to  the  indictment  and  imide  part  there- 
of. That  copy  was  of  an  instrument  purport- 
ing to  be  a  bond  of  the  United  States  Silver 
Mining  Company  of  Denver  City,  Colorado, 
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having  printed  at  its  head  the  wordi  "  THE 
UNITED  STATES  "  in  large  and  conspicuous 
capitals,  followed  on  a  lower  Une  by  the  words 

"  SILYBB  HDOKO  OOMFANT  OF  DBITVEB  CITT, 

COLORADO  "  in  much  smaller  and  less  distinct 
Wpe,  and  bearing  the  signatures  of  "R.  E. 
Hullson,  Pres't,"  and  "J.  H.  Majson,  Sec'y," 
and  otherwise  numbered  and  lettered  very  much 
like  a  gr  auine  bond  of  the  United  States. 

The  C6fendant  filed  a  general  demurrer  to  the 
information, which  was  overruled  by  the  court; 
and  he  then  pleaded  not  guilty,  and  was  tried 
by  a  iwrj,  who  returned  a  general  verdict  of 
ffuilty ;  and  he  moved  for  a  new  trial,  for  insuf- 
Ideufiy  of  the  evidence  to  support  Uie  verdict. 

The  rest  of  the  record,  a  certified  copy  of 
which  was  the  only  paper  delivered  to  the  l^per 
of  the  house  of  correction,  stated  that  the  de- 
fendant was  brought  to  the  bar  in  the  custody 
of  the  marshal,  and  his  moticn  for  a  new  trial 
overruled;  "and  the  said  defendant,  beinf  now 
inquired  of  by  the  court  if  he  have  au^t  to 
say  whv  the  Judgment  and  sentence  of  the 
court  snould  not  now  be  pronounced  against 
him  upon  the  verdict  and  finding  of  the  jury 
in  this  case^finding  him  guilty  of  oassine  a 
counterfeit  United  Stat^  bond,  ana  saying 
nothing  further  than  he  Ihth  already  said;  and, 
the  court  being  now  well  advised  in  the  prem- 
ises, it  is  th£efore  considered,  ordered,  ad- 
judged and  sentenced  that  said  defendant, 
James  S.  Wilson,  do  pay  to  the  United  States 
a  fine  of  $5,000  for  said  c^ense  and  all  the  costs 
of  this  proceeding,  and  that  the  United  States 
have  execution  therefor,  and  that  he  be  impris- 
oned for  and  during  the  term  of  fifteen  y^ars  at 
hard  labor  in  the  Hoiise  of  Correction  at  Detroit, 
Michigan;  and  that  the  said  marshal  of  this  dis- 
trict convey  the  said  prisoner  to  the  house  of 
correction  aforesaid  and  deliver  him  to  the 
custody  of  the  keeper  thereof;  and  that  the 
clerk  of  this  court  make  out  for  said  marshid 
two  copies  of  this  Judgment  and  sentence,duly 
certified  under  the  scil  of  this  court,  one  of 
which  the  said  marshal  shall  deliver  to  the 
keeper  of  said  house  of  correction,  and  Uie  other 
*etum  and  file  in  this  court,  with  the  receipt  of 
said  keeper  thereon." 

The  offense  described  in  Rev.  Stat.  §  6480  is 
punishable  by  a  fine  of  not  more  than  $5,000, 
or  by  imprisonment  at  hard  labor  not  more  thsn 
fifteen  years,  or  by  both;  and  the  offense  de- 
scribed in  §  6481  is  punishable  by  a  like  fine  and 
iniprisonment. 

The  petitioner  alleged  in  his  petition,  and 
contended  in  argument,  that  his  unprisonment 
was  illegal  upon  the  following  grounds: 

First.  That  in  ezcesB  of  me  power  of  the 
court,  and  in  violation  of  the  Fifth  Amendment 
of  the  Constitution,  he  had  been  held  to  answer 
for  an  infamous  crime,  and  punished  by  a  fine 
of  $5,000  and  imprisonment  for  the  term  of 
fifteen  years  at  hard  labor,  without  present- 
ment or  indictment  by  a  grand  fury. 

Second.  That  he  was  hdd,  unaer  a  Judgment 
void,  and  in  excess  of  the  power  of  the  court, 
upon  an  information  for  a  crime  which  was  not 
oonmiitted,  asainst  the  provisions  of  chapter? 
of  the  title,  Mmes,  in  ttie  Revised  Statutes,  in 
which  cases  inf  ormatioDs  were  expressly  au^r- 
ized,  and  to  which  th^  were  impUedly  re- 
stricted, by  g  1088  of  those  statutes. 

Third.  That  the  Judgment  was  void  and  hi 
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excess  of  the  power  of  the  oomt,  because 
conviction  ana  the  sentence  were  for  diffei 
offenses;  the  conviction  being  for  having 
possession  a  bond  of  a  mining  company  in 
similitude  of  a  United  States  Iwnd,  and  the  i 
tence  beinff  for  pascdng  a  counterfeit  Unj 
States  bond. 

Fourth.  That  he  was  held  by  the  keepei 
the  Detroit  House  of  Correction  without 
thority  of  law,  because  the  order  of  the  cc 
for  his  imprisonment  did  not  show  that  the  <x 
had  determined  two  questions  of  fact  wb 
were  made  by  Rev.  Stat.  §§  6641, 6646,  coi 
tions  precedent  to  the  exercise  of  its  powe 
sentence  to  a  prison  outside  the  State  of  Arfe 
sas,  namely:  1st,  that  there  was  no  suiti 
mrison  in  that  State;  and  8d,  that  the  Atton 
General  had  desifi:nated  the  Detroit  Houm 
Correction  as  a  suitable  penitentiary  in  anol 
State. 

Fifth.  That  the  keQ)er  had  no  warrant 
mittimui  authorizing  him  to  hold  the  prisoa 
as  required  by  Rev.  Stat,  g  1088. 

It  is  well  settled  by  a  series  of  decisions  t 
this  court,  having  no  Jurisdiction  of  crim 
cases  by  writ  of  error  or  appeal,  cannot 
charge  on  habeat  eorpui  a  person  Impriso 
under  the  sentence  of  a  drcmt  or  distnctoc 
in  a  criminal  case,  unless  tJie  sentence  exo 
the  Jurisdiction  of  that  court,  or  there  is  no 
thonty  to  hold  him  under  the  sentence. 
parteWaMnB,  8  Pet,  198,  and  7  Pet.  668; 
parte Lange,  18  Wall.,  168  [86  U.  a,  bk.  81 
ed.  878];  £b  parte  Parkg,  98  U.  a  18  [bk. 
L.  ed .  7&n ;  i^  iMirte  i»M(?M,  100  U.  8. 871 1 
86,  L.  ed.  717];  Bxf  parU  OurtUAW  U.  S. 
[bk.  87,  L.  ed.  888];  Et  parte  CbrS,  106  I 
681  [bk.  87,  L.  ed.  888];  Ex  parte  Tmrbra^ 
110  U.  a  661  [bk.  88,  L.  ei  8741;  ^P 
Oraueh,  118  U.  S.  178  [bk.  88,  L.  ed.  690]; 
parte  BiffOow,  118  U.S.888  [bk.  88,  L.  ed.  10 

None  of  the  ^rounds  on  which  thepetiti« 
relies,  except  me  first,  require  extesided 
cussion. 

The  provision  of  Rev.  Stat  §  1088,  der 
from  the  Civil  Rij^ts  Act  of  May  81,1870,  cl 
114,  g  8  [16  Stat  at  L.  148],  authorizing  oei 
offenses  to  be  prosecuted  cdther  by  inoicti 
or  by  inf  ormanon,  does  not  predude  the  pi 
cution  by  information  of  other  offenses  of  sc 
grade  as  may  be  80  prosecuted  consistently' 
Uie  Constitution  and  laws  of  the  United  St 

The  objection  of  variance  between  the 
viction  and  the  sentence  is  not  sostained  b^ 
record.  The  first  count  is  for  unlawfully 
ing  in  possession,  with  intent  to  sdl,  an  ob 
tion  engraved  and  printed  after  the  simili 
of  securities  issued  under  authority  of  the  1 
ed  States,  and  the  copy  annexed  and  refc 
tointhat  count  is  of  such  an  obligation.  ] 
the  verdict  and  the  sentence  are  seDerml. 
therefore  valid  if  one  count  is  good.  Aiyd 
it:  5..  118  U.  a,  816  [bk.  88,  L.  ed.,  697] . 
misredtal  of  the  veraict,  in  tiw  atatemei 
the  intermediate  inquiiy  whether  the  ptu 
had  aught  to  sav  vnir  sentence  diOQld  nc 
pronounced  against  nim,  is  no  mon  thai 
uregularity  or  error,  notaffeoting  the  pai 
tion  of  the  court 

The  omission  of  the  reooid  lo  stale  as  i 
parte  Karttendiek,  98  U.  &  896  [bk.  »,  L 
889],  thatthere  was  no  aoltahle  pesitlen 
within  the  State,  and  tiial  tha  Atton^-Qei 
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iMf  tti criBe  of  which  the  petitioDer  was 
■aarivwBi  fafanioiu  crime,  within  the 
of  Ifce  nth  AxDendment  of  the  Con- 
m  amn  of  the  United  States  had 
10  ti7  or  pvmiah  him,  except  upon 
cr  faMtiftment  bj  a  grand  juiy . 
neccssaiw  hrought  to  the 
cf  the  questkn  whether  the 
in  poatenioo,  with  intent  to 
iTed  and  printed  after 
secoritj  of  the  United 
fay  fine  of  not  more  than 
briwpIwimDent  at  hard  Ubor  not 
■ittB  bIkb  Tean,  or  br  both,  is  an  infa- 
■vnar.vlikiB  the  mmnmg  of  ttiis  Amend- 
■rtif  ifct  CuitiiiilkMi. 

TWtMpBoviiiaaof  tJ^  Amendment,  which 
t  d  te  adHes  to  this  sablect,  i»  in  these 
vac* St poHBdMll  be  held  to  answer  for 
><»lwiwhsi«isn  infamous  crime,  unless  on 
tT^MJortndirtinentof  a  grand  fury,  ex- 
in  the  land  or  naTal  forces, 
in  actual  service  in  time 
<  «  V  yable  danger." 

aad  effect  of  this,  as  of  many  other 

flf  the  Oonstltqtioii,  are  best  ascer- 

If  ksBiig  to  mind  what  the  law  was 


k  T9hi  Idea  (afterwards  Lffrd  Auck- 
•1  h  te  Princ^dea  oi  P«nal  Law,  which 
M^Anagh  three  editions  in  England  and 
*"*atk  bdand  within  six  years  before 
^  ^^KteSisB  of  IndeDendenoe.  obeerred. 
■1  two  kinds  of  infamy;  the  one 
I  ft  At  ooioioo  of  the  people  renwcting 

^■fcrfiwaki lit;  tlw  other  in  the  con- 

9*i  rf  Bw  iMPecting  the  future  ciedi- 
«»tfftiMHMneot.''  Sden's  Principles  of 

fc—  *t  M  wns  nteendy  eslahlished  law, 
totoWasiT  which  dJsqnaHfled  aconrictto 
"  •  ^toB  iffpiBiiod  upon  the  character  of 
not  npoa  tlie  nature  of  Us  pun- 
dM  ▼.  MmeUmkr,  Willes.  665; 
<^  fr  m.  S  Hawk.,  diap.46,  g  102;  Th$ 

^  —    1  Leack  4th  ed.  448.    The 

to  tosciff  tfpmn  to  hare  been 
adjoqsed  gniity  of  treason, 
■d  crtowB  mjiuioasl  V  affect- 
and  fraud  the  administration 
as  perjury,  snbomafion  of  per 
of  tesdmooy   by  bribery, 
e  of  crime,  or  to  procore 
sf  nwiliMSB;  and  not  to  have  been 
•  esasBof  priTate  cheats,  such  as  the 
_        ^^eds  Dy  false  DreCenses,  or  the 
*^tf  eaaiiwfeilooin  or  forged  securideB. 
««^  ftr^  I  in- niiy  ▼.  JAmofc,  11  Met. 
V"  ♦  •». »  60W,  410. 488, 4»l 
"■teektet  aad  the  Toy  terms  of  the 
ts  Ba^ttlh  Af*M!f*^n>wit  show  tiial 
to  be  a  witness  is  not  the  only 


AnB  be  permitted  to  tes- 


tify is  not  governed  br  a  regard  to  his  rights 
or  to  his  protection,  but  by  the  consideration 
whether  the  law  deems  his  testimony  worihy 
of  credit  upon  the  trial  of  the  rights  of  others. 
But  whether  a  man  shall  be  put  upon  his  trial 
for  crime  without  a  presentment  or  indictment 
by  a  grand  Jury  of  lus  fellow  dtizens  depends 
upon  the  consequences  to  himself  if  he  shall  be 
found  guilty. 

By  the  law  of  Ens^land,  informations  by  the 
Attomey-Gteneral,  without  the  intervention  of  a 
grand  Jury,  were  not  allowed  for  capital  crimes, 
nor  for  any  felony,  by  which  was  nnderstood 
any  offense  which  at  common  law  occasioned  a 
total  forfeiture  of  the  offender's  lands,  or  goods, 
or  both.  4  Bl.  Ck)m.,  94,  96,  810.  The  ques- 
tion whether  the  prosecution  must  be  by  indict- 
ment, or  might  be  by  information,  thus  depend- 
ed upon  the  consequences  to  the  convict  him- 
self. The  Fifth  Amendment,  dedaring  in  what 
cases  a  grand  Jury  should  be  necessary  and  in 
effect  amrminff  tlie  rule  of  the  common  law  up- 
on the  same  8m)1ect,  substituting  only  for  cap- 
ital crimes  or  felonies,  **  a  capitol  or  otherwise 
infamous  crime,"  manifestly  nad  in  view  that 
rule  of  the  common  law,  rather  than  the  rule 
on  the  very  different  question  of  the  compe- 
tencv  of  witoesses. 

Tne  leading  word  "capital"  describing  the 
crime  by  its  punishment  only,  the  associated 
words  "  or  otherwise  infamous  crime "  must, 
hj  an  elementary  rule  of  construction,  include 
crimes  subject  to  anv  infamous  punishment, 
even  if  they  should  be  held  to  include  also 
crimes  infamous  in  their  nature,  independently 
of  the  punishment  affixed  to  them. 

A  reference  to  the  history  of  the  proposal  and 
adoption  of  this  provision  of  the  Constitution 
connrms  this  condusion.  It  had  its  origin  in 
one  of  the  Amendments,  in  the  nature  of  a  Bill 
of  Ri^ts,  recommended  by  the  Convention  b^ 
which  the  Stoto  of  Massachusetts  in  1788  rati- 
fied the  original  Constitution,  and  as  so  recom- 
mended was  in  this  form:  **  No  person  shall  be 
tried  for  any  crime,  by  which  he  may  incur  an 
infamous  punishment,  or  loss  of  life,  until  he 
be  first  indicted  by  a  grand  Jury,  except  in  such 
cases  as  may  arise  in  the  government  and  regu- 
lation of  the  land  and  naval  forces."  Journal 
MaasachusetU  Convention  1788  (ed.  1856),  80, 
84,  87;  8  EUiof  s  Debates,  177.  As  introduced 
by  Mr.  Madison  in  1780  at  the  first  session  of 
the  House  of  Representatives  of  the  United 
States,  it  stood  thus:  "  In  all  crimes  punishable 
with  loss  of  life  or  member,  presentment  or  in- 
dictment by  a  grand  Jury  shall  be  an  essential 
preliminary."  Being  referred  to  a  committee,  of 
which  Mr.  Madison  was  a  member,  it  was  re- 
ported back  in  substantiaUy  the  same  form,  in 
which  it  was  afterwards  approved  by  Congress 
and  ratified  by  the  States.  1  Annals  of  Con- 
gress, 486,  760. 

Mr.  Dane,  one  of  the  most  learned  lawyers  of 
his  time,  and  who  as  a  member  of  the  Ccmti- 
nental  Coniness  took  a  ralndpal  part  in  fram- 
ing  the  Oroinance  of  1787  for  the  government 
of  the  Northwest  Territory,  assumes  it  as  un- 
questionable that,  by  virtue  of  the  amendment 
of  the  Const! totion,  informations  "  cannot  be 
used  where  dther  capital  or  infamous  punish- 
ment is  toflicted."  7  Dane  Abr.,  280.  Judffi 
Cooley  has  expreMed  a  similar  opinion.  Cooley, 
Oonatttotionai  Law,  99L 
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The  only  meation  of  infonnadoDS  in  the  first 
Crimes  Act  of  the  United  States  is  in  the  clause 
providing  that  no  person  "  shall  be  prosecuted, 
tried  or  punished  for  an  offense,  not  capital,  nor 
for  any  tine  or  forfeiture  under  any  penal  stat- 
ute, unless  the  indictment  or  information  for 
the  same  shall  be  found  or  instituted  within 
two  years  from  the  time  of  committing  the  of- 
fense, or  incurring  the  fine  or  forfeiture."  Act 
of  April  80, 1790,  chap.  9,  ^  82;  1  Statat  L.419. 
For  very  manv  years  afterwards,  informations 
were  principallv,  if  not  exclusively,  used  for 
the  recovery  of  fines  and  forfeitures,  such  as 
those  imposed  by  the  revenue  and  embargo  laws. 
Acts  of  July  81, 1789,  chap.  5,  §  27,  IStat.atL., 
43;  March  26,  1804,  chap.  40,  §  8,  and  March  1, 
1809,  chap.  24,  §  18,  2  Stat,  at  L.,  290, 582;  U.  8. 
V.  HiU,l  Brock.,156, 158;  U.  S.y.Mann,  1  Gall., 
8,  177;  Walsh  v.  U.  8.,  8  Woodb.  &  Min.,  841. 
Mr,  Justice  Story,  writine  in  1888,  said:  "  This 
process  is  rarely  recurred  to  in  America,  and  it 
has  never  yet  been  formally  put  into  operation 
by  any  positive  authority  of  Congress,  under  the 
National  €k>vemment^  in  mere  cases  of  misde- 
meanor, though  common  enough  in  civil  pros- 
ecutions for  penalties  and  forfeitures."  Story, 
Const.,  §  1780. 

The  informations  which  passed  without  ob- 
jection in  U.  8,  V.  Jsham,  17  Wall.,  496  [84  U. 
S.,  bk.  21,  L.  ed.,  728],  and  U,  8,  v.  Buseo,  18 
Wall..  125  [85  U.  8..  bk.  21,  L.  ed.,  812],  were 
for  violations  of  the  stamp  laws,  punishable  by 
fine  only.  And  the  offense  whicn  Mr,  Justice 
Field  and  Judge  Sawyer  held  in  V,  8,  v.  Waller, 
1  Sawy.,  701,  might  be  prosecuted  by  informa- 
tion, is  there  described  as  "  an  offense  not  ci^>- 
ital  or  otherwise  infamous,"  and,  as  appears  m 
the  statement  of  Judge  Deady  in  U,  8.  y.  Block, 
4  Sawy.,  211,  218,  was  the  introduction  of  dis- 
tilled spirits  into  Alaska,  punishable  only  by  fine 
of  not  more  than  $500  Or  imprisonment  not 
more  than  six  months.  Act  of  July  27, 1868, chap. 
278,  §4;  i5  8tat.  atL.,  241. 

Within  the  last  fifteen  years,  prosecutions  by 
information  have  ^eatly  mcreased,  and  the  gen- 
eral current  of  opinion  in  the  Circuit  and  I)is- 
trict  Courts  has  been  towards  sustaining  them 
for  any  crime  a  conviction  of  which  would  not 
at  common  law  have  disqualified  the  convict  to 
be  a  witness.  U,  8.  v.  JShepard,  1  Abb.  U.  8., 
481;  U,  8,  V.  MaxweU,  8 Dill.,  275;  U,  8.  v.  Block 
[nipra];  U,  8.  v.  MiOer,  8  Hughes,  558;  U,  8,v, 
Baugh,  4  Hughes,  501;  U,  8,  v.  Tales,  6  Fed, 
Rep.,  861;  U,  8,  v.  FieUl,  21  Blatchf.,  830;  Be 
Wilson,  18  Fed.  Rep.,  88. 

But,  for  the  reasons  above  stated,  having  re- 
gard to  the  object  and  the  terms  of  tiie  first  pro- 
vision of  the  Fifth  Amendment,  as  well  as  to 
the  history  of  its  proposal  and  adoption,  and  to 
the  early  understanding  and  practice  under  it, 
this  court  is  of  opinion  that  the  competency  of 
the  defendant,  if  convicted,  to  be  a  witness  in 
another  case  is  not  the  true  test;  and  that  no 
person  can  be  held  to  answer,  without  present- 
ment or  indictment  bv  a  grand  jury,  for  any 
crime  for  which  an  iniamous  punishment  may 
be  imposed  by  the  court. 

The  question  is,  whether  the  crime  is  one  for 
which  the  statutes  authorize  the  court  to  award 
an  infamous  punishment,  not  whether  tiie  pun- 
ishment ultimately  awcrded  is  an  infamous  one. 
When  the  accuseid  is  in  danger  of  being  sub- 
jfK^tod  to  an  infamous  punishment  if  convicted, 
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he  has  the  right  to  insist  that  he  shall  not  b 
put  upon  his  trip^  except  on  the  accusation  c 
a  mnd  juiy. 

i^or  can  we  accede  to  the  proposidon  whic 
has  been  sometimes  maintained,  that  no  crim 
is  infamous,  within  the  meaning  of  the  Fif t 
Amendment,  that  has  not  been  so  declared  b 
Congress.  See  U.  8.  v.  ^nn,  8  McCrur,  26^ 
and  11  Fed.  Rep..  57;  U,  8,  v.  FlOit,  11  Fe<3 
Rep.,  58;  U,  8.  v.  Oow,  1  McArthur,  149.  Th 
purpose  of  the  Amendment  was  to  limit  the  povi 
ers  of  the  Legislature,  as  well  as  of  the  proa 
cuting  officers  of  the  United  States.  We  ai 
not  indeed  disposed  to  deny  that  a  crime,  to  tb 
conviction  ana  punishment  of  which  Conm< 
has  superadded  a  disqualification  to  hold  omc< 
is  thereby  made  infamous.  U.  8,  v.  Waddd 
112  U.  S..  76, 82  [Bk.  9S,  L.  ed.,  6781.  But  ti 
Constitution  protecting  every  one  nx>m  bein 
prosecuted,  without  the  intervention  of  a  gran 
jury,  for  any  crime  which  is  subject  by  law  I 
an  infamous  punishment,  no  declaration  of  Coi 
gress  is  needed  to  secure,  or  competent  to  d< 
feat,  the  constitutional  safeguard. 

The  remaining  question  to  be  considered 
whether  imprisonment  at  hard  labor  for  a  ten 
of  yeats  is  an  infamous  punishment. 

Infamous  punishments  cannot  be  limited  1 
those  punishments  which  are  cruel  or  unusua 
because,  by  the  Seventh  Amendment  of  tt 
Constitution, "  cruel  and  unusual  punishments 
are  wholly  forbidden,  and  cannot  therefore  I 
lawfully  infiicted  even  in  cases  of  convictioz 
upon  indictments  duly  presented  by  a  gran 

By  the  first  Crimes  Act  of  the  United  State 
forgery  of  public  securities,  or  knowingly  u 
tenng  forged  public  securities  with  intent  to  di 
fraud,  as  well  as  treason,  murder,  piracy,  mi 
tiny,  robbery,  or  rescue  of  a  person  convictc 
of  a  capital  crime,  was  punishable  with  deatl 
most  other  offenses  were  punished  by  fiine  an 
imprisonment;  whipping  was  part  ox  the  pui 
ishinent  of  stealing  or  falsifying  records,  jfrau< 
ulently  acknowledging  bail,  larceny  of  goods,  < 
receiving  stolen  goods;  disqualification  to  hoi 
office  was  part  of  the  punishment  of  briberj 
and  those  convicted  of  perjury  or  subomatio 
of  perjury,  besides  being  fined  and  imprisonec 
were  to  stand  in  the  piuory  for  one  houi*,  an 
rendered  incapable  of  testimng  in  any  court  < 
the  United  States.  Act  of  Apru80,  1790,  chai 
9;  1  Stat  at  L ,  11^117;  Mr.  Justice  Wilson 
charge  to  the  Grand  Jury  in  1791,8  WOs.  Work 
880,^1. 

By  that  Act  no  provision  was  made  for  in 
prisonment  at  hard  labor.  But  the  punishmei 
of  both  fine  and  imprisonncnt  at  hard  lab< 
was  prescribed  by  later  statutes,  as,  for  instano 
by  the  Act  of  April  21, 1806,  chap.  49,  for  coin 
terfeiting  coin,  or  uttering  or  importing  coui 
terfeit  coin;  and  by  the  Act  of  March  h;  182i 
chap.  65,  for  perjury,  subornation  of  perjury 
for^ry  and  counteneiting,  uttering  forged  » 
cunties  or  counterfeit  money,  and  other  gr&\ 
crimes.  2  Stat,  at  L.,  404;  4  Stat,  at  L.,  Ill 
Since  the  punishments  of  wbippinff  and  of  8tan< 
ing  in  the  pillory  were  abolished  by  the  Act  < 
February  28,  1889,  chap.  86,  §  5,  5  Stat  at  L 
822,  imprisonment  at  hard  labor  has  been  sul 
stituted  for  nearly  all  other  ignominious  pui 
ishments  not  capital.  And  by  the  Act  of  Hare 
8,  1825,  chap.  66,  §  15,  re-enacted  in  Rev.  Sta 
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id  ImpriKmment  at  hard 


iTK  mdend  to  be  executed  in  a  state 

tadtfj.    4  Stat  at  L..  118. 

TtepaUBMBiB  ihall  be  oooskiered  as  in- 

bi  iiecied  bj  the  changes  of  pub- 

oae  age  to  another.    In  former 

pot  ii  tlw  stocks  was  not  consid- 

lafiuDona.    And  by  the  first 

y  let  of  the  United  States,  whipping 

'  vtt  Bodcnte  fines  and  short  terms 

in  limiting  the  criminal  Juris- 

tf  AiDMtzkt  Coona  to  cases  ''where 

r  MiiAiMnt  than  whipping,  not  ex- 

wttf  rtnpcs,  a  fine  not  exc^ding  one 

!  Mm,  or  a  tenn  of  imprisonment  not 

is  to  be  inflicted."    Act 


M.  nm,  diap.  20,  §  0;  1  Stat  at 
ta  tf  the  present  daj  either  stocks  or 
fae  thoQgfat  an  infamous  pun- 


^r  mm  Ani  a  oontarj,  imprisonment  at 
ft  the  ilBle  prison  or  penitentianr  or 
tartitutioo  has  been  considerea  an 
in  England  and  America. 
BKnts  *'  that  consist  prin- 
igaoadnf ."  Sir  WUiiam  Black- 
''Md  Isbor.  in  the  house  of  cor- 
•5B m tfkcfvise.*  as  well  as  whipping,  Uie 
Jijwis  motkM,  4  BL  Com..  8T7.  And 
^  ^vfeOf  treating  it  as  doubtful  whether 
:  ii  the  sUKks  or  in  the  liouse  of  cor- 
■ajs:  "Punishments clear- 
as  death,  gallows,  pillory,  brand- 
•Mm,  coafineneot  to  bard  labor,  and 
«■(  SDtoe,  Abr.,  060,  570. 
f  ■■>  ^iev  has  been  forcibly  expressed 
'  Shaw.  Speaking  of  hnprison- 
prison,  whldi  by  the  statutes 
was  requiied  to  be  at  hard 
m  ^midz  "Whether  we  consider  the 
*|*  iteoM  panlsfament'  in  their  popular 
*^  V  ■  thrf  are  miderstood  by  tne  Con- 
<^ai  Inrt.  ft  sentence  to  the  state  pris- 
\*gtM  cf  time,  most  be  considered  as 
T^*^  *■■•  The  oonrict  is  placed  in 
■3*lMtaif  ponisjimmt  common  to  the 
*>*  Ml.  sshjeet  to  aoUtaiy  imprisonment, 
•^l»  Mr  cropped,  to  be  clothed  hi  con- 
•Jl*«  dnat  sabjected  to  hard  labor 
y^M» ^  hard  fare,  coarse  and  meager 
**  mummn  disdptine.  Some  of  these 
'**■  h  te  hoore  ci  oomction  is  sabject 


bject 

d  oomctioo,  under  that  and 

of  worfcJhoQse  and  bridewell. 

of  infamy  attached 

prison,  for  any  term 

■  »•  hf  law  substituted  for  all  the 

fomerly  in  use;  and, 

hliiHBaaL  thMi  there  is  now  no  in- 

capital"   Jones 
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* ter* 9m,  940.    In  the  aamecase, 
'■■nek,  whfla  disseotinff  from  the 
■t  wpm  the  question  whether  un- 
J^  law  of  the  fauKi "  hi  the  Con- 
d  mmmikmmM  an  indictment  by  a 
^py  —  '■■■tW  to  a  prosecution  for  a 
^■''  "  by  feaprteiunent  in  the  state 
a  potion  upon  that  ques- 

,  ^       1  smh  the  recent  Judgment 

^Ty»^  HiMiii  ▼.  l^ffpU ef  CkUfirnia, 

iiL!"f*-«-  ^  «d-.  MlfBtcon. 
^^  ^  ilkv  jB4fH  in  hfAding  that 


such  imprisonment  at  hard  labor  was  an  infa 
mous  punishment    8  Gray,  870-872. 

Imprisonment  at  hard  labor,  compulsory  and 
unpaid,  is,  in  the  strongest  sense  of  the  Tvords, 
"  involuntarr  servitude  for  crime,"  spoken  of 
in  the  provision  of  the  Ordinance  of  1787,  and 
of  the  Thirteenth  Amendment  of  tlie  CoDstitu- 
tion,  by  which  all  other  slavery  was  abolished. 

Deciding  nothing  beyond  what  is  reouired  b^ 
the  facts  oi  the  case  before  us,  our  juagmeut  is 
that  a  crime  punishable  by  imprisonment  for  a 
term  of  years  at  hard  labor  is  an  infamous 
crime,  within  the  meaning  of  the  Fifth  Amend- 
ment of  the  Constitution;  and  that  the  District 
Court,  in  holding  the  petitioner  to  answer  for 
such  a  crime,  and  sentencing  him  to  such  im- 

Erisonment,  without  indictment  or  presentment 
y  a  grand  jury,  exceeded  its  jurisdiction,  and 
he  is  therefore  entitled  to  be  discharged. 
Writ  of  habeas  corpus  to  issue. 
True  copy.    Test : 

James  H.  MoKeuney,  Clerk,  Sup.  Court  V,  8. 

Clted-114  U.  8.,  430:  115  U.  8^  480. 


UNITED  STATES,  Piff.,  r«9] 

WILLIAM  O.  PETIT,  alias  WM.  GEORGE. 

(Bee  8.  C.  Reporter*s  ed.,  42^30.) 

Infamous  erims — imprisonment  mihotit  indict- 
ment,  etc.— habeas  corpus. 

L  A  person  sentenced  to  imprisonmeDt  for  an 
Infamous  crime,  without  havlnsr  heen  presented  or 
Indicted  by  a  grand  jury,  as  required  by  the  Fiftb 
Amendmeot  of  the  Constitution,  it  entitled  to  be 
discharged  on  habeas  corpus. 

2.  A  crime  punishable  by  imprisonment  for  a 
term  of  years  at  hard  labor  is  an  infamous  crime, 
withm  toe  provision  of  the  Fiftb  Amendment  of  the 
Constitution,  which  declares  that  **  no  person  shall 
be  h^d  to  answer  for  a  capital  or  otherwise  infa- 
mous crime,  unlesB  on  the  presentment  or  indict- 
ment of  a  grand  jury. 

[No.  237.] 
Submitted  Apr.  7, 1S8S,    Decided  Apr.  IS,  1886. 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Missouri. 

This  case  arose  upon  an  information  against 
Petit,  brought  under  the  Revised  Statutes,  sec- 
tion 5457,  &r  the  crime  of  passing  a  counter- 
feit half  dollar,  which  offense  is  punishable  by 
a  fine  of  not  more  than  $5,000,  and  imprison- 
ment at  hard  labor  not  more  tlian  ten  years. 

The  defendant  having  pleaded  to  the  juris- 
diction, the  Circuit  Judge  and  the  District 
Judge  were  opposed  in  oiimion  upon  the  ques 
tioDS  "  (1)  whether  the  United  States  could  pro-  [430] 
ceed  bv  information,  instead  of  indictment,  to 
try  a  defendant  chai^ged,  under  section  5457  of 
the  Revised  Statutes,  with  the  violation  there- 
of; (2)  whether  the  offenses  declared  in  said 
section  are  infamous  crimes,  to  be  prosecuted 
solely  through  indictment,  pursuant  to  Artids 
y.  of  the  amendments  to  the  Constitution  of 
the  United  States;"  whereupon  these  questions 
were  certified  to  this  court. 

Mr.  8.  F.  Phillips,  SoticiUyr-Qen.,  for  the 
United  States. 

No  counsel  appeared  for  the  defendant 
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Mr,  Ohitf  JtuUce  Waite  deUrered  the  opin- 
ion of  the  court: 

Tlie  Orst  question  certified  in  this  case  is  an- 
swered in  the  negative,  and  the  second  in  the 
afflrmatiye,  on  the  authority  of  Ex  parte  WU- 
$im,  decided  at  the  present  Term  [ante,  89]. 

Tmeoopy.   Test:  _  ^ 

James  H.  MoKeoney,  COerk,  Sap.  Ooiirt»  U.  8. 


[218]      G.  Db  R0S8BT  LAMAR.  Bzr.  of  Gazaway 

B.  Lamab,  Deceased,  AppL, 

9. 

MARY  J.  0.  MICOU,  Admrz.  of  Mabtha  M. 

Sues,  Deceased. 

(See  8. 0.«  Beporter*s  ed.,  tlS^flU 

Damieil  of  if^ant$— guardian  appointed  in  on- 
other  8kU&--4ohat  tmogov&nuacte  cf^-judieial 
fhotieebif  Ihderal  Oourte  ofetaie  lawe. 

n.  A  ffuardian,  appoliited  In  a  State  which  is  not 
the  doDUofl  of  the  ward,  should  noL  in  aoooontlnff  in 
the  State  of  his  appointment  for  bis  investment  of 
the  ward^  property.be  held,  unless  in  obedience  to 
express  statute,  to  a  narrower  range  of  securities 
than  is  allowed  by^the  lawof  the  Stue  of  the  ward^ 
domiciL 

8.  Infants  having  a  domioilin  one  State,  who  after 
the  death  of  both  their  pareots  take  up  their  resi- 
dence at  the  home  of  tb^  paternal  grandmother 
and  next  of  kin  in  another  State,  aoqune  her  domi- 
oU. 

8L  The  oourts  of  the  United  States  take  judicial  no- 
tice of  the  law  of  any  State  of  the  Union,  whether 
depending  on  statutes  or  on  judlotel  opinions. 

C  Lamar  v.  Micou,  bk.  88,  oonflrmeo. 

P^o.  61.] 
FsOiionjaed  Jan.  SO,  1885,    Decided  Mar.  SO, 

1885. 

APPEAL  from  the  Oircoit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

On  petition  for  a  rehearing. 

For  the  history  and  facts  of  the  case,  see  the 
opinion  of  the  court  and  the  report  ot  Uie  opin- 
ion upon  first  hearing,  112  XL  8.,  453.  L.  ed., 
bk.  28,  751. 

Meeers,  8.  P.  Nash  and  Oeo.  O.  Holt,  for 
appellee,  filed  a  brief  in  support  of  the  petition. 

Meeert.  Edward  N.  Diekerson  ana  ChM. 
C.  Beaauui*  Jr.,  for  appellant,  opposed. 


[219] 


Mr.  JutUee  Gh^y  delivered  the  opinion  of  the 
court: 

This  is  a  petition  for  a  rehearing  of  anM>peal 
from  a  decree  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York, 
upon  a  bill  filed  af;ainst  the  executor  of  a  guard- 
ian by  the  administratrix  of  his  ws^ 

Gazaway  B.  Lamar  was  appointed  in  1855, 
by  a  surrogate's  court  In  New  York,  guardian 

•Head  notes  bv  Mr,  Juidoe  Obat. 


2)?*»«*«J<!!2t  irmei V. Honnook, S7 Kaoi^^ 


S4,  bk.  t,  una.  iMta. 
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of  the  person  and  property  of  ^lartha  M.  Sinn 
The  bill  alleged  that  at  the  time  of  the  appoinl 
ment  the  wifd  resided  in  New  York.  Tne  ai 
swer  alle^  that  at  that  time  she  was  tempc 
rarily  residing  there,  and  was  then,  as  "well  a 
in  1^1,  a  citizen  of  Alabama.  The  hearing  c 
the  merits  of  the  case  was  had  in  the  Circuj 
Court  upon  the  pleadincs,  and  upon  certai 
facts  stated  by  the  defendant  and  admitted  b 
the  plaintiff,  which,  so  far  as  they  affected  tfa 
donucil  of  the  ward,  were  as  follows: 

William  W.  Sims,  the  ward's  father,  died  i 
8avannah,in  the  State  of  Georgia  in  1850.  leai 
ing  two  infant  daughters,  and  a  widow,  "who  i 
1858  married  a  citizen  of  New  York,and  tfaenci 
forth  resided  with  him  in  that  State  unjtU  1854 
when  thev  removed  to  Connecticut,and  reside 
there  until  her  death  in  1850.  The  two  infant 
lived  with  their  mother  and  stepfather  in  Ne^ 
York  Twhere  Lamar  was  ^pointed  inl865  in^art 
ian  of  both  infants)  and  in  Connecticut,from  hi 
second  marriage  until  her  death,  and  Uien  wei 
to  Georgia,  and  thenceforth  resided  witli  the! 
father's  mother  and  her  daughter  and  only  Hi 
ing  child,  their  aunt,  at  first  in  Georgia  an 
afterwards  in  Alabama. 

Upon  those  facts,  this  court  assumed  tl 
donucil  of  William  W.  Sims  to  have  been  i 
Georgia;  and  held  that  the  domidl  of  his  clidldre 
continued  to  be  in  that  State  througfaoat  the 
residence  with  their  mother  and  her  second  bu 
band  in  New  York  and  Connecticut,  and  unt 
their  return  to  Georna  upon  the  death  of  thai 
mother  in  1859,  and  was  thereafter  in  G^eorgi 
or  Alabama;  that  whether  the  guardian's  don 
idl  was  in  Georgia  or  in  New  York,  he  shoul 
not,  in  accounting  for  his  investments,  be  hel 
to  a  narrower  range  of  securities  than  was  a 
lowed  by  the  law  of  the  ward's  domicQ;  an 
that  many  of  his  investments  were  justified  b 
the  law  of  Georgia  or  of  Alabama;  and  then 
fore  reversed  the  decree  of  the  Circuit  Cour 
which  had  held  him  to  account  according  t 
the  law  of  New  York  for  the  manner  in  whic 
he  had  invested  the  property.  112  U.  8.  4S 
[bk.  28,  L.  ed.  751]. 

The  questions  so  passed  upon,  though  bardl 
touchedby  either  counsel  at  the  first  argumen 
arose  upon  the  &cts  admitted,  were  vital  to  tl 
determination  of  the  rights  of  the  parties,  an 
could  not  be  overlooked  by  this  court.  Tl 
importance  and  comparative  novelty  of  son 
of  the  questions  induced  the  court  to  invite  tl 
submission  of  a  full  brief  in  support  of  the  p 
tition  for  a  rehearing.  But,  upon  carnal  coi 
sideration  of  the  petition  and  brief,  the  ecu 
has  seen  no  ground  for  changing  its  opinioi 
and  has  not  thought  it  necessary  to  add  an^ 
thing  beyond  what  has  been  suggested  by  e: 
amination  of  the  authorities  dtea  for  tlie  pet 
tioner. 

In  Pntehard  v.  Ni^rUm,  106  Tf  8.,  124  [bl 
27.  L.  ed.  104],  the  point  decided  was  that  tl 
validity  and  effect  of  a  bond,  executed  in  Ne 
York,  to  indemnify  the  obligee  therein  again; 
his  liability  upon  an  appeal  bond  executed  b 
him  in  a  suit  in  Louisiana,  was  to  be  govemc 
by  the  law  of  Louisiana.  The  decision  wi 
based  iipon  the  fundamental  rule,  or,  in  tb 
woidsotOhitfJuetioe  Marshall,  the  "  pTincipi 
of  universal  law" — "that  in  eveiy  forum 
contract  is  governed  by  the  law  with  a  view  t 
which  it  was  made."   Wayman  v.  Southard,  1 

114  U.  5 
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141  Asdvefereoeewasinade  totwo 
of  bl^  anthortty.  in  which 
TvkL  the  effect  of  a  contract 
and  of  abottomry  bcmd  eiyen 
vaa  bfcld  to  be  ^verneC  not 
kwof  Iteplaoe  wbere  the  contract  was 
ir  fey  tfaaa  of  the  place  where  it  was 
v  yfa— !,  Bor  7«i  by  the  law  of  the 
I  a  vUch  tbo  mm  was  brought,  hut  by 
Wf  <i  xkm  otfimuj  to  which  the  ship  be- 

■^.  6  B.  &  8.,  100;  8. 
II.  I Q.  B.  115;  IV  Buetano  d Maria,  7 

Mr,  Jutliee  Willes,  de- 

of  the  Court  of  Exchequer 

when  "  disputes  arise,  not 

of  the  eootract,  but  as  to  their 


questions,   which 
eocklentaUy  in  the  course 
whi^  tlie  contract  does 
yet  which  are  within  the 
ferabtished  thereby."  "  it 
by  what  general  law 
thet  the  transaction  should 
to  what  general  law  it  is 
they  ba;Te  submitted  them- 
-     6  B.  A  a,  180;  L.  R  1 
%Lai.  Aadie  7W  Gaetamo dt  Maria,  Lord 

Lord  Coleridge  and 

aured.  pointMl  out 

befofe  the  court  was,  "  not  the 

■f  tte  ooBsmctioti  of  a  oootract,  but 

I  ««  ^AnvlEr  TiaLa  out  of  the  fact  of  a 

red  fato."  7  P.  Div., 
< 

aecurities  a  guardian 
is  not  one  of  mere  con- 
in  the  guard- 
by  bis  acceptance  of  the 
of*what  to,  ••  within 
established  thereby,' 
out  of  the  fact  or  a 
hito."    And  Uie 
bond  do  not  point  to  the 
Int  impose  a  general 
the  duty  of  a  guardian 
acconfing  to  law,"  as  well  as 
of  the  property  and  of  hto 
ID  aoy  oonrt  hating  cognizance 
LiaU  B,  455  tbiL  m:L.  ed..751]. 
leofote  ftjciiigasid  br  this  court 
of  the  guardian  to  immaterial, 
rule,  the  management 
of  the  ward*  s  property  are  to 
law  of  the  domidl  of  the 
far  aa  the.i«medy  to  con- 
Mt  conform  to  the 
thettabQity  of  the 
10  be  cnf oroed,  aoooras  with 
of  Btor,  aa  wcfl  fai  the  passage 
r.  aa  in  that  referred  to 
and  the  only  dectokm 
beoofht  to  oar  notice  tends 
ahhoogh  the  Scotch 
the  qfoestioii  as  an  open  one. 
Law.^  67, 106:  (Gfllespie's 
445  wiU;  Lamb  ▼. 
SO  Scotch  Ct  of  Seai.Cas. 
B  Pttiviit  A  Child,  009. 
▼.  JMcOU,  8  CL  &  F.. 
▼.  Qmmtk^  8  App.  Cat..  82, 
r.  MlitBoaly  to  the  place  in 
of  a  deoeaaed  person  to 


to  be  administered,  or  to  subject  to  probate  duty. 

The  petitioner,  while  admitting  that  the  state- 
ment in  the  former  opinion  that  the  domicil  of 
the  father  was  in  Georj^  was  a  natural  infer- 
ence from  the  facts  stiSed  in  the  record,  and 
that  it  to  probable  that  the^wards  never  acquired 
a  domicil  in  any  northern  State,  has  now  of- 
fered affidavits  tending  to  show  that  the  father's 
domicil,  at  the  time  of  hto  death  and  for  six 
years  before,  was  not  in  Georgia,but  in  Florida; 
and  has  referred  to  statutes  and  decisions  in 
Florida  as  showing  that  Ihe  law  of  that  State 
in  the  matter  of  investments  did  not  differ  from 
the  law  of  NewTork.  Florida  Stat.,  Novem- 
ber 20,  1828,  §  85;  Thompson's  Dig.  207,  208; 
Moorey,  Hamilton,  4  Fla.112,  and  JSoe^ftfy.  J^ 
Jul,  7  Fla.,  44. 

But  if,  against  all  precedent,  thto  new  evidence 
could  be  admitted  i^r  argument  and  decision 
in  thto  court,  it  would  afford  no  ground  for  ar- 
riving at  a  different  conclusion  upon  the  merits 
of  the  case. 

If  the  domicil  of  the  father  was  in  Florida 
at  the  time  of  hto  death  in  1850,  then,  according 
to  the  principles  stated  in  the  former  opinion, 
the  domicil  of  hto  children  continued  to  be  in 
that  State  until  the  death  of  their  mother  in 
Connecticut  in  1859.  In  that  view  of  the  case, 
the  question  would  be  whether  they  afterwards 
acquired  a  domicil  inG^rgia  by  taking  up 
thfor  residence  there  with  their  paternal  grand- 
mother. Although  some  books  speak  only  of 
the  father,  or,  in  the  case  of  his  death,  the 
mother,  as  guardian  by  nature,  1  Bl.  Com.  461; 
2  Kent,  Com.  219,  it  to  dear  that  the  grand- 
father or  grandmother,  when  the  next  of  Idn,  to 
such aguardian.  Hargrave,  ru>t6  66  to  Co.  Lit. 
88  VBeeve  Dom.  ReL,  815.  See  also,  Darden 
V.  Wyatt,  15  Ga. ,  414.  In  the  present  case,  the 
infants,  when  their  mother  died  and  they  went 
to  the  home  of  their  paternal  grandmother, 
were  under  ten  vears  of  age;  the  grandmother, 
who  appears  to  have  been  their  only  surviving 
grandparent  and  their  next  of  kin,  and  whose 
only  living  chOd.  an  unmarried  daughter,  re> 
sided  with  her,  was  the  head  of  the  family;  and 
upon  the  facts  agreed  it  to  evident  that  ue  ra- 
moval  of  the  iimtfits  after  the  death  of  both 
rarents  to  the  home  of  their  grandmother  in 
Qeorgia  was  with  Lamar's  consent.  Under  these 
drcnrnstances,  there  can  be  no  doubt  that  by 
taUng  up  their  residence  with  her  they  acquired 
her  domicil  in  that  State  in  1859,  if  their  domi- 
cfl  was  not  already  there.  And  there  being 
no  evidence  that  any  of  Lamar's  investmenta 
had  diminished  in  value  before  that  time,  it  to 
immaterial  whether  the  previous  domicil  of 
the  wards  was  in  Florida  or  in  Georgto,  inas- 
much as  the  propriety  of  hto  investments  was 
thereafter  to  be  governed  by  the  law  of  G^rvia. 

The  law  of  any  State  of  the  Union,  whether 
depending  upon  statutes  or  upon  Judicial  opin* 
ions,  to  a  matter  of  which  tne  courts  of  the 
United  States  are  bound  to  take  judicial  notice, 
without  plea  or  proof.  Ousingi  v.  HuU,  9  Pet, 
607;  PienningUm  v.  Gibson,  16  How.,  65;  Draw- 
bridge  Co,  v.  Shepherd,  20  How.,  227  [61 U.  S., 
bk.  15.  L.  ed.  896].  And  nothing  has  now 
been  adduced  tending  to  show  that,  as  applied 
to  the  facts  admitted  by  the  parties,  dthiBr  the 
law  of  Georgia  or  the  law  of  New  York  was 
other  than  we  have  held  it  to  be. 

The  question  whether,  as   matter  of  fact» 
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Lamar  acfedwith  doe  care  and  prudence  in 

snaking  his  invertmenta,  was  arj^ned  at  the 

former  hearing,  and  no  reason  fi  shown  for 

ieopenin||[  that  qnestion. 

Beheanng  denied, 

Ttoe  oopj.   Test:  ^  ^ 

Jamas  H.  lloKennny.aBtk.aini,  Oooit.  U.& 
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ELECTRIC   RAILROAD    QIONAL  COM- 

PANT,  Composed  of  Frakk  L  Pops.  Stb. 

PBXK  C.  Hkhdbicksoh  and  Jambb  D.  Ldi- 
OOLH,  Surviving  Partners,  Appt., 

9. 

HALL  RAILWAY  SIGNAL  COMPANY. 

066  8.  (X,  Beporter^  ed.,  87-103.) 

BatetU  law    eambinoHan — what  eoneUtvUe  tii- 
ftingement  qf—eleeine  railroad  dgnaU, 

X,  Toeonstltota  Identtty  of  invention,  and  there- 
fore Infrlngemeiit,  not  only  must  the  result  ob- 
tained be  the  same,  hot  in  case  the  means  used  for 
Its  sttainment  Is  a  oomMnatkm  of  known  elementa. 
the  elements  oomblned  In  both  oases  must  be  the 
same,  and  oombtned  In  the  same  way.  so  that  each 
element  shall  perfonn  the  same  function ;  provided, 
r,  that  the  dmerencesi  "       ~ 


I  alleeed  are  not  merely 
oolorable,  aooordlnff  to  the  rule  forbidding  the  use 

of  known  equlvatents.  

2.  in  letters  patent  Na  14068S,  f  or  an  improve- 
ment in  GIrontts  fOr  Electrio  Railroad  Signals,  In- 
sulated sections  of  the  rails,  as  circuit  closers,  con- 
stitute an  essential  element  in  the  oombtnatlon 


described,  and  said  patent  Is  not  infringed  by  the 
use  of  a  separate  instrument  used  as  a  drouit  closer 
placed  near  the  tzaok  and  deinesaed  by  the  wheels 
of  passing  trains. 

8.  A  patent  of  a  combination  to  operate  signals 
at  many  stations  along  the  Une  of  a  railroad,  with 
one  battery  by  a  metallic  drouit,  divisible  into  a 
number  of  subsidiary  circuits,  of  unequal  siae  and 
reslstanoe,  and  requiring  the  equalisation  of  the 
resistances  by  means  of  Independent  and  additional 
devices.  Is  not  infringed  by  a  combination  for  the 
same  purpose  which  avoids  the  necessity  of  subse- 
quent reotUlcation  by  an  original  adjustment  of 
equal  resistances,  and  oses  the  earth  as  the  return 
part  of  tbedroait. 

[No  141.] 
ArguedJan.e,7,IS86.   Bedded  Mar.  SO,  ISSS. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Connecticut 
The  histoiy  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Mean.  CIum.  E.  Perkins.  Geo.  E.  Per* 
king  and  F.  Chamberlain,  for  appellants. 
Mr,  Simeon  E.  Baldwin,  for  Kppellee. 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equitr  for  an  injunction  to 
restrain  the  aUeml  mfringement  of  letters  pa- 
tent No.  140586  for  an  improvement  in  Circuits 
for  Electric  Railroad  Signals,  issued  July  1, 
1878,  to  Frank  L.  Pope,  of  whom  the  appel- 
lants, who  were  complainants  below,  are  as- 
signees. On  final  hearing  the  bill  was  dismissed 
hj  a  decree  now  brou^t  here  for  review  by 
this  appeal. 

The  orawing  which  accompanies  and  illus- 
trates the  patent  Is  as  follows: 

96 
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The  following  is  the  sub-  , 
stantlal  part  of  the  spedfica-  I 
tion,  together  with  the  claims: 

**  My  Invention  consists  in  a 
peculiar  afTanf;ement  of  elec- 
tric circuits,  m  comlnnation 
with  a  battenr,  and  with  two 
or  more  circuit  dosers  operated 
by  moving  trains  or  otherwise, 
wherebj  a  series  of  two  or 
more  vuual  or  audible  signals, 
situated  at  intervals  along  the 
line  of  a  railroad,  may  be  op- 
erated by  currentsof  electricity 
derived  from  a  single  battery, 
thereby  obviating  the  incon- 
venience and  expense  of  em- 
ploying, as  heretofore,  one  or 
more  separate  batteries  situat- 
ed at  or  near  each  signal  for 
the  purpose  of  actua^ting  the 
same. 

In  the  accompanying  drawing,  A  A.  rep 
sents  a  portion  of  the  track  of  a  railroad, 
intervals  of,  say  a  mile,  more  or  less,  secti^ 
of  said  tnck,  a,  a\  a*,  are  electrically  insula) 
from  the  remainder  in  a  manner  well  und 
stood,  and  therefore  requiring  no  detailed  • 
scription.  B  is  a  galvanic  battery,  of  any  si 
able  construction,  and  placed  in  any  conveni 
location  near  the  line  of  the  railroaa  Twowi 
or  other  conductors,  C  and  Z,  are  attached  to  1 
positive  and  negative  poles,  respectively',  of 
batterv  B,  and  extended  to  any  required  c 
tanoe  in  a  direction  parallel  or  nearly  so  to  i 
line  of  the  railroad.  The  conductors  C  ani 
may  be  olaced  on  poles  and  should  be  soital 
insulatea  from  each  other  and  from  the  ear 
The  conductors  C  and  Z  are  virtually  prolon 
tions  of  the  pop^^ve  and  negative  poles  of  1 
battery  B.  £ach  of  the  insulated  sections 
track,  a,  a\c*,  etc.,  is  placed  at  some  point 
or  near  which  it  is  desired  to  erect  a  signal,  e 
any  required  number  of  these  may  be  einplo3 
to  meet  the  requirements  of  any  particular  ca 
M,  M'  and  M''  are  the  electro  ma^ets»  wh 
actuate  or  displav  the  respective  signals.  1 
said  signals  may  be  of  any  suitable  constructi* 
and  should  be  provided  with  some  suita 
means  of  retaining  them  in  position  or  acti 
after  the  circuit  through  the  magnets  M,  ] 
or  M*  has  been  interrupted,  m,  m\  and  m"  i 
magnets  so  arranged  as  to  release,  reverse, 
stop  the  action  of  said  signals,  which  h^ 
previously  been  brought  into  action  by  i 
magnets  M,  M',jind  M*. 

The  operation  of  the  apparatus  is  as    { 
ows:  Suppose  a  train  moving  along  the  tra 
A  A  from  left  to  right  in  a  direction  indical 
by  the  arrow.   Upon  reaching  the  point  a,  i 
wheels  and  axles  of  the  train  will  form 
electrical  connection  between  the  opposite 
sulated  rails,  and  a  circuit  will  be  formed 
tween  the  conductor  C  and  the  conductor 
traversing  wires  I  and  2    magnet  M,  and  mv 
3,  and  the   signal   attached   to  M  will    c^in 
quently  be  displayed.  Upon  the  arrival  of  t 
trainata' the  same  operation  will  b^    repe^ 
ed,  and  another    connection  formed  betweei 
and  Z,  traversing  the  wires  4  and  5,   nia^i 
\r,  and  ^ire  6,  while    at  the  same  time  a  p4 
tion  of  the  current  will  traverse  the    brar 
wire  7,  magnet  m,  and  wire  8.  Thus  the  sijsn 
attached  to  M'wiil  be  actuated,and  simultai 
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of  Ite  ■M^net  m  win  rdeaao  or 

cf  tteflnt  meotkMied  liffnaL 

point  a*  the  doshig  of  the 

wilL  in  like  manner,  caose 

to  M>  to  be  di^layed  and 

dinii^edbjr  IF  to  be  withdrawn. 

~  number  of  such 
bj  means  of  a  tin^ 

of  the  sereral  cir* 

ao  adjoated  that  thej  will  be  as 

equal  to  eBidi  other,  as  a  much 

of  the  apparatus  win  be  86- 

a  double  track  two  iepa- 

M  aeriea  for  each  traclL 

tbe  oondoctort  C  and  Z 

If  preferable 

by  means  of  separate 


ia  reqolxed  to  operate  a  large 
eneoding  aiong  the  road 
tan  J  miles,  the  two  con- 
be  extended  the  entire  dis- 
of  batteries  attached  at 
aay,  for  instance,  from  five 
Tbe  aereral  batteries  should 
their  podtiTe  poles  in  ron- 
wixe  C,  and  their  negative 
widi  the  wire  Z,  when  they 
large  battery,  and  the 
win  remain  the  same  as 


to  ooaftne  myself  to  tne  use  of 

f  Tiaual  or  aodiUe  signals , 

devices  herein  described 

drcuit  at  points  from 

ia  to  beopersted.    Instead  of 

automaticaUy  by  the 

be  closed  by  a  signalman  by 

•vlt^  or  otherwise. 

B,  In  combination  with  the 
coBdocton  C  and  Z,  two 
M,  IT,  M*,  for  actu- 
mated  visual  or  audible 
drcuit  closers,  a,  a*,  a*, 
aloMthe  line  of  a  railroad, 
{ for  tne  purpose  spedfled. 
B«  la  oombinatioo  with  the 
eoodociofi  C  and  Z,  two 
I*,  m*,  for  releas- 
or audJMf  signals,  and 
\  a*,  placed  at  in- 
of  a  raQroad,  sobstantlaUy 


of  the  battery  B,  con- 
loser  a,  and  electro- 
a  visoal  or  audible 
a*,  wires  5, 7,  and 
ai.  for  nverring,  releaa- 
substantially  as 


Ott^ 


set  up  la  the  answer, 

tet,  that  Thomas 

tbe  patentee,  was  the 

daiined;and, 

by  the  defendants 

of  the  patent 

baaed  on  the  first  of 

ha  drcoit  Ooort  finding 

ia  tew  to  priority  of  in- 

Mt  foond  h  necessary  to 

U.  &•  Book  m. 


discuss  the  questions  of  fact  and  law  embraced 
in  UiiB  issue,  as  we  have  conduded  to  dispose 
of  the  case  upon  the  ground  that  the  defendants 
did  not,  l^  the  devices  used  by  them,  infringe 
thepatent of  the  complainants. 

Tnese  devices  are  illustrated  by  a  drawing; 
of  whidi  the  following  is  a  copy: 

SahfUia 


This  diagram  represents  the  plan  of  dectrlo 
railroad  signals,  placed  and  put  in  practical  op 
oration,  by  the  defendants,  on  the  line  of  the 
Eastern  Kailroad  near  Boston,  prior  to  the 
bringing  of  this  suit.  In  comparing  it  with  the 
drawing  annexed  to  the  patent,  u  is  to  be  re 
membefed  that  tbe  latter  represents  a  series  oi 
double  signals  in  succession  on  the  line  of  a  raU- 
road  track,  divided  faito  blocks,  while  Ezhibil 
C  represents  but  one  pair  of  such  signals  in  one 
such  block.  To  make  it  correspond  with  the 
other,  as  a  representation,  it  should  be  imagined 
as  being  repeated  in  several  succesdve  blocks, 
constituting  portions  of  one  circuit,  dosed  at 
fixed  points  by  circuit  closers  for  that  purpose. 

lIr.Pope,thepatentee,drew  this  diagram  and, 
as  a  witiMss  on  oehalf  of  the  complainants,  ez- 

Elains  it  in  comparison  with  the  plan  described 
1  the  patent,  with  a  view  to  establish  their 
identity.    He  says: 

'1  have  made  a  diagram  whidi  exhibits  the 
apparatus  whidi  I  examined,  or  so  much  of  it 
as  is  material  to  this  case,  which  I  annex,  and 
is  marked  exhibit  0. 

A  battery  of  perhaps  one  hundred  cells  is 
placed  in  the  staoon  buUding  at  Chelsea.   One 
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pole  of  tbli  bftttery— I  think  the  negatlTe  pole 
—Is  connected  to  tne  earth. 

A  conductor  li  attached  to  theother  or  positive 
pole  of  thebatterj.consiBtiDgofaninBulated  wire 
eztendinff  along  parallel  with  the  track  upon 
polea.  This  wure  which  I  examined  extended 
towaid  Boston,  the  end  remote  from  Chelsea 
being  disconnected,  or,  as  it  is  termed,  open. 
A  second  conductor,  consisting  of  another  mmi- 
lar  wiie  insulated  and  attached  to  the  same 
poles,  wu  arranged  parallel  to  the  first  one. 
llie  second  wire  was  open  at  Chelsea  and  con- 
nected with  the  earth  at  its  remote  end. 

Th%  fiitt  mentioned  wire  I  have  shown  in  the 
diagram*  and  marked  'positive  conductor;'  the 
second  wire  is  marked  'negative  conductor.' 
At  a  sb«rt  distance  hom  the  station  a  sema- 
phwk  signal  is  placed,  consisting  of  a  red  disk 
Dalaneed  upon  a  lever.  This  was  placed  in  the 
cupola  of  a  small  buDding  at  the  side  of  the 
track.  An  electro-magnet  was  arranged  with 
tia  armature  attadied  to  said  lever,  so  that  when 
broui^l  into  actikm  the  red  disk  <m  the  other 
iBd^  the  lever  would  be  moved  into  a  position 
Id  render  H  visible  through  an  opening  in  the 
cupobL  A  latdi  or  detent  was  placed  In  a  po> 
siuon  to  fMNn  the  lever  after  the  action  of  the 
magnel  bad  ceased,  ,^nd  thus  continue  the  ex- 
btbftlon  of  the  signed.  A  circuit  doeer  was 
ptaoed  upon  the  track  at  a  point  near  the  sig- 
nal, wbi^  ocHuteted  of  a  levor  so  placed  as  to 
bedtpreeeed  bj  tbe  wbeeb  of  apaissing  train, 
wbk^  movement  caused  Um  circuit  to  be  dosed 
ht  prastng  two  s|Mings  together.  When  the 
cfr^  was  thus  dosed  by  a  passing  train  a  coD- 
MctkA  was  fbtmed  between  the  positive  and 


Mr.  Moses  G.  Fanner,  an  expert  witness  o 
behalf  of  the  complainants,  midces  Uie  aaxn 
comparison,  with  the  result,  according  to  hi 
opinion,  of  establishing  that  the  defendai 

Sstem  is  essentially  the  Invention  described  i 
e  patent 

On  the  other  hand  Prof.  Henry  Morton,  a 
expert  witness  on  behalf  of  the  defendanu 
points  out  two  particulars  in  which  the  pla 
as  practiced  by  the  defendants  and  shown  i 
Exhibit  C  differs  from  that  of  the  Pope  paten 
so  materially  that  they  cannot  be  conaidere 
substantially  the  same. 

The  first  of  these  is  that,  in  the  patent,  insi 
lated  sections  of  the  railroad  track,  used,  wbe 
covered  by  a  locomotive  or  cars,  as  a  circii 
closer,  are  made  essential  to  the  combinatioi 
claimed,  while  they  are  dispensed  with  in  tl] 
HaU  system,  other  and  independent  circu 
dosers  being  employed. 

The  second  is  thus  described  by  Piof .  Mo 
Um  in  his  testimonv: 

"  I  also  find  a  difference  between  tbe  pla 
described  in  the  patent  and  that  shown  in  E: 
hibit  Cin  another  regard:  in  the  plan  of  11 
patent  the  conductors  C  and  Z  are  conneetc 
ieq;>ectivdy  with  the  podd  ve  and  n^ative  pol< 
of  the  bi^tery,  or,  as  the  patent  itself  state 
'are  virtuaDy  prolongations  of  thepostthre  an 
nmtive  poles  of  the  battery.' 

In  the  plan  shown  in  Exhibit  C,  howeve 
the  conductor  C,  or  positive  conductor  cwly 
connected  with  the  battery,  the  other  oondnc 

or  Z,  or,  as  it  is  called,  negative  conductOT,  ha 
iag  DO  oonnedion  with  the  battery.  In  com 
cpcpce  of  this  diiferenoe  of  arrangement. 


»^attv%  oonducaon,  and  Um  eleUitc  currait,  j  the  system  of  the  pstcnt,  the  positive  condact 


ffetm  one  to  the  otba*,  pasNd  through 

operated  te  magnet  by  which  tiie  signsl 

waadMayed.    Atapoint  periiapsamiledia* 


0  carries  the  positive  current  in  one  directi< 
aw^  tram  the  battoy;  and  the  other,  or  neg 
tlve  oonductor  Z,  brings  the  positive  current 


iNiV  wo«her  aigaal  was  airaagtNl  In  predselT  the  ooposite  directioD.  or  Xmdk  to  the  batter 
te  MHMt  aaaMT.  )n  CMUMCtkn  wiUi  a  second ,  and  tberdyyiavolves  the  productkm  of  circui 
siKttit  doeer  un  the  cane  poeltiTe  and  aega-  { of  different  rwiwtance  for  eadi  station.  Id  t] 
ttva  cXAdwKffe.  Aa  adiitioBal  drcvdt  doser,  sysMa  lepiesemed  in  Exhibit  C,  on  the  oth 
plaoed  apea  the  track  la  te  vidaityof  this^haad^bo^  the  condociors  C  and  Z  serve 
MaaaedalgttaL  wasanaa$edlofoimac)oa-  oanr  the  poaitive  current  in  the  same  dire 

noa  avner  noss  the  batSciT,  and  should  thei 
liore  prapedy  be  bo^  csUed  positive  condu 
ttvs.  Asareealt  of  this  anangement  the  cii 
real  alwisjn  passes  through  the  same  or  equal  d 
calls  ao  BBsner  at  which  station  the  connecti^ 
is  liiilf^  flBffilTciMagingframonetotlieoth 


afcdoaHMa  te  pocMvetothe  a<gativa 

du<«ir  by  the  wv  of  a  third  wire  ] 

ea  the  poles  back  to^s^said^^iMB 

whei€  n  pasaei  thitw^^  aad  ort  need  a 

■sa^aet^  whkh  UfM  te  laMer  den 

alk^w«l  Ae  disk  to  Ntvoa  to  a  pesisioa  ^   ^ ^ 

<!eallaft  It  ftVMM  view.  I  exaaftted  twv>  of  ihesr  of  theveqwparslkl  wires  at  die  station  wbe 

«||;«aht  aad  aawttaayoihMsak^thel^seaf  the  contact  is  effooted. 

rMid,  It  i$  for  this  ranaa  that  m  this  ajatem  ] 

liadlattilsanaa^vaMnidMi^deafT^bNithe  <ngTtiHrat»ia  of  rrwmace,  ia  the  sense  involvi 

wabtaatioa  <^ls;li>^<l  ia  tW  tee  Aaw;  <tf  a»3  ia  ihedesci^«ioaof  thepsteat.  isreqiibed.'* 

faleaV<VMi$aMr<«f  a>«M»HTii:  APS^daaiva  I;  i^^opaa  these  two  poials  that  the  quests 

with  pMAix^  aaS  aeffM^tY  <v»dtK«ctr&.  rav"  «r  cf  iximifmaestdmaaEL 

«M«^  e>wtw  mmpwitti  for  Afvnciiv^  xi<wh:i  i^  Ix  {vosMkriac  taem  ii  is  important  to  .be 

aiU»  aa4  r««  «r  sawe  ^i^r^w:::  oividftrj^  |tbM^  k  it  siad  t^ss  the  iiaiial  is  for  a  ooanbinati^ 

liMifrra)^  :iiiW«^  die  Itee  <o;  t^  ndbvia^    aiar  moRi^r,  la  winch  sSq  the  fir  an  sis  woe  knov 


l^oae  of 

ef  die  patenu 


the  <v«a>^^v»a^-«  ^Wwe^  )>.  t^wwaic  c^jisa^tf  and  nnea  w«  psHic 

the  pa»f«c  <v<n!$4«^  ^  a  >«ii;Tm^  It  <v«bbiiia>  <d«iii»d  le  he  the 

tl<M  w^  |p«^>eaa4a^^t:t^  a-o^ik-vc?^  rwr  Be  n«s  net 

stewaK  «a4  iwv^  ve-  yi>o«v  oir.-tDii  ^^Mm  Tdaoptc  ,^)a  aa^ 

aiWiw^'a^a)^>»^piW>fy<vifl  a*r«ii><r^^     lii}*  Tih^daasm  itf  a 

#aA  thrA^w.>«iiMktv«i;o>«^ltM^  It  *^  iftit^r.  <^ate».  rOsinipd  s»  )ie  tte  imeliua  seemed   by  t 

ef  a>^9^0  .^>iC)«:itv^  «7><':  9»MrtiC:xY  ^foida^ixn:^  Taoeza.    Aad  the w«&ae«ded priaciples  oi  li 

a  vtitv^;^  AxMe.  «r)4  tihv^rr^'v^miirn^;  ^.ir  af^riuu-  luiiiiinliin  aj'J'1">flwithi  uaaiaHsMuC  patei 

list  a  «l(Witl  ^t^»t  a^MwcM:  oiTv*^):  ^^wwr  "vrm^  rrtr  MaahanSHflB mmtOg,  wmm  Mfpfy  and  n 

IM  %  wn^EWCt  f^  9mcs^  aai^  s^pts;^*'  «l  ^  ^e  psssBsa  casa. 

t*  A14  U. 


a  arw  coaabiaatioQ 
far  Uke  accoi 
asefal  reBQlt,tbat 
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"*  «fcj»i  wi  tkc  prtctcd  oomhinatkm  was 
ar  vaayfirinBcnt  of  a  purtkokr  mult,  that 
1  h-rrt  ckmk  Mgoali  op  what  wa»  kDOwn 

by  meant  of  circuits, 

^Amm^hmtbtxj  imbad  of  many. 

m  Idea  is  not  moiuHMlized  oj 

tkia^  patented  li  toe  paiticn- 

bj  the  inTeator  by  which 

h  Kiaiiwl,  leaTiBffHopen  to  any 

to  aooompliah  Ute  same  resalt  by 

Tb  ooBaotote  identity  of  inven- 

infrliigfmcnt,  not  only  must 

be  ibe  aame,  bat  in  case  the 

It  b  a  combination 

combined  in 

■aaas  mail  be  tbe  aame,  and  combined 

\ao  tbaa  each  element  shall  per- 

proTided,  however, 

alleged  are  not  merely  col- 

to  tte  rale  forbidding  the  nse 


wabaTe  to  consider  upon 
Is,  whether  insu- 
as  drcidt  closers,  con- 
in  the  combinations 
And  that  question  we 
in  the  afmrmative. 
of  track  are  shown 
OB  the  diawinff  which  accompa- 
and  in  ttsdescriptiTepart 
aa  parts  of  the  arrange 
**  At  fattcrrak  of  ,  say  a  mile, 
of  tbe  said  trade,  a,  a\  a^, 
~  from  the  nmafaiderin 
and  tberef ore  re- 
deacriptloiL'*    And  again: 
'  semms  of  track,  a,  a\ 
point  at  or  near  which 
a  siguJ,  and  any  required 
f  be  tmpkjtd  to  meet  the 
paitacomr  case."    And  in 
of  the  apparatus,  it 
ifBifhIng  the  jMnt  a,  the 
of  tbe  trm  wul  form  an 
the  opposite  in- 
.  *^pon  reaching  the  point  a*, 
dbam  by  tbe  tn£i  win  in  like 
\  alcaal  attadied  to  M*  to  be 
aafipal  last  displayed  by  M> 
*    u  Is  true  that  the  patoitee 
illoatlon:    "Idonotde- 
to  tbs  use  of  any  partic- 
orsndlble  signals,  nor  to  the 
befda  described  for  closing 
Is  as  poiala  from  which  a  sign2 
*  baft  tbal  be  does  not  thereby 
of  dispensing  with  inso- 
Cbs  ttad.  as  a  necessary  part 
rfag  and  dosing  tbe  drcoit, 
I— iedlately foDows;   "In- 
being  dosed  automatically 
H  maybe  doeed  by asignai- 
I  key.  or  switdi,  or  others 
aridcntly  fanpttes  that  the 
Iks  tCBck  are  constant  fac- 
oaly  abemadTes  proposed 
IS  to  a  sobstitote  for  them, 
Biode  of  oslngthem  in 
So  la  each  of  the  three 
kwfs  a,  a*,  a*,  or  one  or 
tm  iipffimly  named  as  part  of 
'  SB  tbefaiTeDtionof  the 
■s  nf  taanlsTnJ  twtfens  of  the 


UC4. 


railroad  track  thus  repeatedly  appears  in  every 
part^of  the  specifications  as  an  michangeable  and 
characteristic  feature  of  the  invention,  and  there 
is  nothing  in  the  state  of  the  art  at  that  date,  as 
disdosed  in  the  evidence,  to  show  that  the  pa- 
tentee would  have  been  justified  in  applying, 
or  that,  if  he  had  applied,  an  application  wouH 
have  been  sanctioned  by  a  grant  of  a  patent  for 
a  oombinatioo  as  lar^  and  undefined  as  that 
now  claimed  by  implication  and  constructioD, 
so  as  to  cover  every  form  of  a  circuit-doser 
then  known  or  thereafter  invented.  For  that 
employed  by  the  defendants  as  part  of  the  Hall 
svstem  was  not  only  not  known  and  in  use  at 
the  date  of  the  patent,  but  was  a  device  invent- 
ed bv  Hall  himself  or  one  by  Snow,  for  which 
the  latter  obtained  a  patent  dated  October  21, 
1878.  It  dispenses  altogether  with  the  use  of 
insulated  sections  of  the  track,  and  employs  in- 
stead a  separate  instrument  placed  near  the 
track,  and  worked  by  means  of  a  lever  con- 
nected with  the  track,  so  that  the  wheels  of  lo- 
comotives and  cars  passing  on  the  trade  depress 
the  outer  end,  the  lever  being  raised  agfdn  and 
held  up  after  the  train  has  pMsed  by  means  of 
a  fining  which  holds  it  in  place. 

ITpon  this  point,  the  case  seems  to  fall  dearly 
within  the  rule  declared  in  Prouty  v.  RuggUi, 
16  Pet. ,886;  8iUby  v.  FooU,  14  How.,  217;  Jtfc- 
Cormidc  Y,Taleoit,  20  How.  ,402  [61  U.  8.,  bk. 
16,  L.  ed.  9801;  Vam!^  v.  CamMl,  1  Black,  427 
[66 U.  a.  bk.  17,  L.  ed.  168];  ^dtmes  v.  CMMrty, 
1  WaU..  78  [68  tf.  8.,  bk.  17 J.,  ed.  647];  Dun^ 
bary,  Meyen,  94  U.  8. 187  [Bk.  24,  L.  ed.  84]; 
FuUer  v.  TenUer,  94  U.  8.  288  [Bk.  24,  L.  ed. 
IQSliImhMumrY.  Bverk,  101 U.  8.,  647  [Bk.  25, 
L.  eil  946];  Oa^iev.  Herring,  107  U.  8.,  6^|rBk. 
27,  L.  ed.  601];  Seymour  v.  Oibome,  11  Wall., 
616  [78  U.  8.,  bk.  20,  L.  ed.  881;  OouldY.  Beern, 
16  Wall.,  194  [82 U.  8.J)k.  21,  L.  ed.41];  OiU  v. 
WeOe,  22  Wall.,  1  [89 U.  8.,  bk.  22,  L.  ed.  699]; 
MeMurravY.  MaUory,  111  U.  8.,  97  [Bk.  28,  L. 
ed.  865];  Fayy.Cord£tman,  109  U.  8.,  408  [Bk. 
27,  L.  ed.  979]. 

On  the  second  branch  of  the  issue  as  to  in- 
fringement, we  think  the  case  is  quite  as  dearly 
for  the  defendants.  In  the  patent,  the  entire 
circuit,operated  by  the  single  battery, and  which 
is  dosed  at  intermediate  points  for  the  purpose 
of  dirolaying  and  concealing  the  signals,  is  de- 
scribed as  formed  by  means  of  two  wires  or 
other  conductors,  C  and  Z,  attached  to  the  posi- 
tive and  negative  poles  of  the  battery,eztended 
to  any  requured  distance  in  a  direction  parallel, 
or  nearly  so,  to  the  line  of  the  railroad.  These 
wires  may  be  placed  on  poles,  it  is  said,  and 
should  be  piitably  insulated  from  each  other  and 
from  the  earth,  and  they  are  drtclared  to  be  vir- 
tually prokmgations  of  the  positive  and  negative 
poles  of  the  battery.  Throughout  the  two  con- 
ductors are  designated  as  metallic,  and  insulat- 
ed from  the  earm,  and  they  are  embraced  under 
that  description  in  each  of  the  claims.  On  the 
other  hana.  the  defendants'  plan  does  not  in- 
dude  a  metalic  circuit,  composed  of  two  con- 
ductors,as  thus  descr{bed,but  uses  a  circuit  com- 
posed in  part  iA  the  earth  itself.  The  material 
difference  in  the  prindple  or  mode  of  operation 
of  the  two  plans,  as  oistinffaished  in  this  par- 
ticular, is  indicated  by  Prof.  Morton  in  the  ex- 
tract from  his  testimony  already  qaoted.  Itwill 
become  more  apparent  on  furuier  explanation. 

The  object  propoaed  1^  the  plan  of  tbe  pa- 
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tent  i8»  to  operate  with  one  batterv  instead  of 
•everal,  along  the  line  of  a  railroad,  an  electric 
circuit  of  oonddeiable  lenj^,  divisible  into  a 
number  of  subsidiaiy  circuits,  for  the  display  of 
signals  at  many  stations,  by  means  of  circuit 
closers  operated  automaticaUy  by  passing  trains, 
fai  definite  and  predetermined  succession.  It  is 
obyious  that  the  battery  must  haye  sufficient 
power,  being  placed  at  one  end  of  the  entire 
circuit,  to  operate  efficiently  at  the  oUier  ex- 
tremity. The  f <m)e  necessary  for  that  purpose 
would  be  much  greater  than  would  be  needed 
for  the  subsidiary  circuits,  all  of  which,  it  will 
be  obsenFed,  are  different  in  length;  and  this 
difference  of  force  in  the  battery  might  be  so 
great,  owing  to  the  required  length  of  ttie  whole 
circuit,  as,  when  expended  upon  a  shorter  in- 
termediate drcuit,  to  destroy  its  capacity  for 
woridng  the  signals  by  oyerheating.  It  be- 
comes, therefore,  a  matter  of  importance,  in 
some  way,  to  equalize  the  resistance  of  these 
yaiyingdbfcuits.  The  patent  itself  contemplates 
this  necessity,  and  undertakes  to  make  pro- 
yision  for  it  It  is  said  in  the  specification  that 
'*the  respectiye  resistances  of  the  several  circuits 
should  be  so  adjusted  that  they  will  be  as  nearly 
as  possible  equal  to  each  other,  as  a  much  more 
perfect  action  of  the  apparatus  will  be  iiecured 
thereby."  The  specification  does  not  point  out 
any  particular  methods  for  that  purpose,  but  it 
is  stated  in  the  eyidence  of  experts  that  such 
means  were  wcU  known  at  the  tame  and  in  com- 
mon use;  such  as  by  varying  the  dimensions  of 
the  wire  on  the  magnets,  or  the  introduction  of 
resistance  coils  into  the  nearer  drcuita.  These 
devices  would  be  independent  of  Uie  apparatus 
[1001  described  in  the  patent,  and  would  have  to  be 
adjusted  to  the  peculiar  situation  of  each  line 
of  signals  in  practical  use. 

In  the  Hall  system,  as  used  by  the  defendants, 
no  such  necessity  exists.  According  to  that 
plan,  there  it  no  necessity  of  equalizing  the  re- 
sistance of  the  several  sub-circuits,  for  they  are 
all  exactly  equal  by  their  construction,  as  th« 
electric  fluid  m  working  the  signal  at  any  point, 
when  a  sub-circuit  has  Been  formed  by  a  cut^uit 
closer,  nevertheless  traverses  the  whole  extent 
of  the  large  circuit,  and  returns  by  means  of  the 
connections  formed  bythe  earth  to  the  battery. 
80  that,  in  effect,  the  Hall  plan  forms  its  appa- 
ratus, counting  the  connection  through  the 
earth,  as  thoui^i  it  were  a  continuous  wire,  as 
it  mig^t  be,  by  means  of  three  lines  of  con- 
ductors,  of  wmch  two  are  combined  by  con- 
necting wires  with  the  magnets  which  oper- 
ate the  siflrnah,  at  points  wnere  the  circuit  is 
closed  for  that  purpose,  carryinff  the  positive 
electricity  throughout  the  whole  distance  to  the 
extreme  point  of  the  entire  circuit,  and  then  re- 
turning ft  by  the  third  line,  which  is  the  con- 
nection by  means  of  the  earth.  And,  inasmuch 
as  a  wire  might  be  used  for  this  purpose,  in- 
stead of  the  earth,  it  would  then  show  three 
metaUic  conductors;'  and  Mr.  Farmer,  the 
complainant's  expert,  is  quite  right  in  saying, 
as  he  does,  that  the  equalization  of  the  resis- 
tances in  the  several  sub-circuits,  accomplished 
in  the  plan  of  Hall,  "is  due  to  the  arrangement 
of  the  wires  wholly,  and  not  at  all  to  the  fact  that 
the  earth  is  used  as  a  portion  of  the  conductor." 
This  arrangement  is  altogether  unlike  that  of 
the  patent  It  introduces  into  the  plan  of  the 
defendants  new  4®fients,  a  new  combination. 
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and  a  new  result  The  two  wire  conducto 
are  not  the  same,  for,  in  the  patent,  one  co 
ducts  positive  electricity,  tJie  other  retur 
the  current  and  completes  the  circuit,  while, 
the  other,  both  the  metallic  conductors  can 
the  current  forward  while  the  earth  returns  1 
and  in  this  mode  the  daidenUum  is  obtained 
securing  equality  of  resistance  by  making  t 
the  circuits  equal  in  size. 

The  device  cannot  be  regarded  as  a  substitu 
or  an  equivalent  for  anythhig  contidned  in  t] 
complainants'  patent  It  Is  of  itself  an  ind 
pendent  invention,  and,  as  such,  forms  the  ac 
subject  of  a  patent  granted  to  Hall  and  Sno^ 
July  18,  1876.  To  explain  more  saUsfactori 
the  mode  of  its  operation,  so  as  to  show  that 
differs  substantially  from  the  arrangement 
the  complainants,  the  descriptive  pitfts  of  tl 
Hall  and  Snow  patent  and  the  attached  dra^ 
ings  are  here  given: 

"In  the  drawing,  the  lettos  A 
B  designate  two  wires  which  ex- 
tend along  the  line  of  a  railroad 
track,  or  m  other  words  form  the 
line  wires  of  a  tel^T4>h  line. 
The  wire  A  connects  by  a  wire, 
10,  with  one— say,  the  positive* 
— ^pole  of  a  galvanic  battery.  O. 
and  ^e  other  pole  of  this  battery 
connects  by  a  wire,  11,  with  the 
ground.     The  battery  G  is  sup- 
posed to  be  situated  at  one  end  of 
the  line,  and  at  the  opposite  end 
of  said  line  the  wire  B  is  made  to 
connect  by  a  wire,  12,  with  the 
ground.    Along  the  line  are  dis- 
tributed a  series  of  keys  or  cir- 
cuit closers.  C  D,  each  of  which 
is  connected  with  the  line  wires, 
A  B,  the  connection  of  the  cir- 
cuit closer  C  being  effected  by 
wires  18  and  14,  and  that  of  the  circuit  cloe 
D  by  wires  16  and  16.    If  the  circuit  ia  cloe 
through  the  circuit  closer  C,  the  current  paas 
from  the  battery  through  wire  10,  line  wire  . 
wire  18,  circuit  closer  C,  wire  14,  line  wire 
and  wire  12  to  the  ground,  and  through   t 
ground  and  wire  11  back  to  the  battery.  If  t 
circuit  is  closed  through  the  circuit  cloeer 
the  current  from  the  battery  passes  throu^ 
wires  10,  A,  15,  circuit  closer  D,  wires  16. 
and  12  to  the  ground,  and  through  the  gix>u 
and  wire  11  back  to  Uie  battoy. 

"From  these  two  examples  it  will  be  seen  tl 
whenever  the  circuit  is  closed  along  the  line  t 
electric  current  has  to  traverse  the  whole  drcu 
and  consequently  the  resistance  is  the  same 
aU  cases." 

It  thus  clearly  appears  that  the  difference 
this  particular  between  the  inventioD  <daiiii 
by  the  complainants  and  the  allied  inMni 
ment  is  a  difference  in  the  arrangement  of  t 
parts  and  in  the  principle  of  the  combinatic 
with  different  elements  performing  diff^rc 
functions;  and  that  the  difference  is  sometlii 
more  than  the  mere  substitution  of  aconnecti 
by  means  of  the  earth  for  one  of  the  oonducti 
wires.  The  case  is,  therefore,  clearly  dist 
guishable  from  thai  of  EJeOrieTBL  Cb.  t.  Bt% 
10  C.  B.,  888,  cited  and  reUed  cm  by  conned  j 
the  appellants  as  in  point,  where  the  anbott 
tion  of  the  earth  for  a  wire  as  a  condoctor ,  i 
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fccuiitJ**  Tvhfcb  R  curtomer  wanted  to  buy.  His 
staiuinint  u>  a  person  who  was  Id  treaty  to  pui> 
chase,  that  the  bank  was  not  the  owner  of  a  certain 
security  in  his  manual  poe^eesioo  as  cashier,  was 
clearly  within  the  line  of  his  duty,  and  was  binding 
on  the  bank. 

i,  A  letter,  written  upon  the  paper  of  a  bank  by 
its  cashier  and  appearing  with  reasonable  certain- 
ty to  have  referred  to  its  business,  is  admissible  in 
OTidenoe  against  tbe  bank. 

4.  Proof  of  the  insolvency  of  a  debtor  is  no  more 
competent  to  show  non-payment,  than  proof  of  bto 
solvency  is  competent  to  show  the  payment  of  his 
debts. 

6.  A  creditor  having  possession  of  the  property 
of  his  debtor  as  agent,  trustee  or  bailee,  cannot, 
without  legal  process  or  the  consent  of  the  debtor, 
dispose  of  the  property  and  apply  the  proceeds 
upon  the  debt. 

e.  A  bank,  having  in  its  possession  shares  of  its 
own  stock  which  belong  to  one  who  is  indebted  to 
it,  cannot  sell  such  stocK  and  apply  the  proceeds  to 
the  payment  of  the  debt. 

[No.  1251.] 
Submitted  Mar.  9,1885.    Decided  Mar.  SO,  18SS. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 
The  history  and  facts  appear  in  the 

Statement  of  the  ease  by  Mr.  Juetice  Woodss 

The  defendants  in  error  were  the  plaintiffs  in 
the  Circuit  Court.  They  &Ileirod  in  their  |)eti- 
tion  that  tbe  plaintiff  in  error.  The  First  Nation- 
al Bank  of  Xenia,  Ohio,  beins  in  possession  of 
thirty  shares  of  its  own  capital  stock  belonging 
to  their  intestate,  Daniel  McMillan,  on  October 
24,  1876,  sold  them  for  $4,200  in  cash,  and 
unlawfully  appropriated  the  proceeds  of  the 
sale  to  its  own  use.  They  therefore  demanded 
judgment  a^nst  the  Bank  for  $4,200,  with  in- 
terest from  October  24. 1876. 

The  defendant  answered  that  McMillan,  the 
intestate,  in  April,  1876,  was  owing  it,  upon  a 
debt  previously  contracted,  a  sum  greater  than 
the  value  of  the  stock,  and,  being  so  indebted, 
delivered  to  it  the  certificates  of  stock  as  collat- 
eral security  therefor,  and  that  on  October  24, 
1876,  the  debt  being  still  unsatisfied,  the  defend- 
ant sold  the  stock  at  its  market  value  and  ap- 
glied  the  proceeds  as  a  credit  on  the  debt,  leav- 
iffa  balance  due  and  unpaid. 

The  pla/  atiffs  replying  denied  that  their  intes- 
tate ddivired  the  certificates  of  stock  to  the 
Bank  as  collateral  security  for  such  debt,  and 
denied  the  right  of  the  Bank  to  receive  the  cer- 
tificates as  collateral  security,  or  to  sell  the 
stock  or  apply  its  proceeds  to  the  pajrment  of 
the  debt 

Upon  this  issue  the  jury  returned  a  verdict 
for  the  plaintiffs,  and  assessed  their  damages  at 
$6,035.00  upon  which  the  court  rendered  the 
judgment  which  the  present  writ  of  error  brings 
under  review. 

Mr.  John  Little,  for  plaintiff  in  error : 

The  declarations  of  McClure  were  incompe- 
tent, being  the  mere  declarations  of  an  agent 
concerning  a  past  transaction. 

Wharton's  £v.,  §  415  and  note  6;  Morse, 
Bkg..  ed.  of  1870,  pp.  179.  180;  87  Me.  519;  3 
HiU,  445;  10  Vesey.  128 ;  52  Me.,  581;  Ander^ 
eon  V.  R.  R.  Co.,  54  N.  Y.,  884;  1  Greenl  Ev.. 
S  118 ;  Luby y.RR  Oo,llN. Y.,  181;  Ftnt 
Baptist  Church  ▼.  B.  F.  Ins.  Co.,  28  N.  Y.,  158; 
Packet  Co.  v.  CUmgh,  20  WaU.,  540  {87  U.  8., 
bk.  22,  L.ed.  408);  Bumeids  y.  R  Co.,  47  N. 
H.,554;  O.O.ikC.R.ROo.y.Mara.^CMo 
8t..  185. 
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M.^o.*<K  xKcs  that  on  the  trial 

^\^  ^  1  I -•  x- .sftf«d  testimony  tend- 

"^    ..,     -^  irirttate,  Daniel  McMil- 

^""^^  ^  >X  the  owner  of  thirty 

^       \  *-.   ^OLviL  of  the  Bank  standing 

^     ».  ^    ^va  ,^2*  Swka.  represented  by 

».  ^E««v  .*w  rcc  twenty  and  the  other 

^*  ^  ^^B^    -  tc  ,-«  tbe  day  just  mentioned 

ia^  3v>K  r.'c  tbe  payment,  six  months 

"  »L-%  u  iitf  ^'^iw  of  F.  A.  McClure,  of 

a^  >f  A^jkched  the  certificate  for 

^  >t^*r-^  V  ilis  note  as  security  for  its 

^*  *  „s.  wii  ^-vxi^  the  medium  of  the  payee, 

u^    .  ^  '  >^"  'f**  ^  cashier  of  the  plaintiff 

-  ,."\    ite  j'-'t^  was  discounted  by  one  James 

V    1     «   *i>i  that  the  remaining  ten  shares 

*«.v  "ki-'*^fr*J».>i  with  tbe  phdntiff  m  error,  and 

1^  ?i  >.  i  5,w  «afe  keering,  and  not  for  any 

,^h.f  •uTW**;  that  on  Monday  morning,  Oc- 

%.o^  iJ^  :^s1L  McHlUan  died,  and  that  on  the 

wn:ir<««Mtt  x"/  that  day,  McClure,  the  cashier, 

k»-  tt>c  ^MPi  of  tbe  death  of  McMillan,  sold 

:ki«^  jiiTcc  ikana  of  stock  to  £.  H.  Mun^r  for 

^  jNV.  «hi  cndited  that  amount  to  McMillan 

^  iW  K»ks  of  the  Bank. 

rw  ^^  of  axoeptions  further  stated  that  the 
tneiTor  introduced  evidence  tend- 


t  few  days  prior  to  his  do 

i  u>  the  Bank  the  amount  c 

fcai  br  Hyde,  who  had  deposi 

■  -s-a  "Ae  bank  for  collection,  and  tJ 

-  T  -  -r  McMillan's  death,  Hyde,  af 

--  -  i.*J^;ire  of  the  payment  of  the  no 

^  *<L  z-m  tbe  Bank  its  certificate  of  dep 

•r  3-  sBoont  due  thereon,  and  the  no 

z.  =«r  aernficate  of  stock  pledged  for  its  pi 

surrendered  by  Hyde  to  the  Bac 

"z.^.^  zsm  obtained  possession  of  the  cert 

rMRopon  the  defendants  in  error  ofiTered 
'^^..ssiiTt  the  following  questions  and  answ< 
-.raided  in  the  deposition  of  Hyde: 

*">}-  What  conversation  did  you  have  "wi 
ICxIure  subsequent  to  this  (subsequent  to  lea 
iLf  mid  note  for  collection)  with  reference 
Jtt£  oertiflcate  (20  shares)? 

A.  He  told  me  he  had  full  power  to  transfer 
at  any  time  on  the  books  and  apply  k  to  t] 
payment  of  the  note. 

(^  What  was  said  to  you  by  McClure  at  t] 
time  of  the  payment  of  the  note,  in  reference 
this  certificate  of  20  shares? 

A.  I  desired  to  purchase  it,  but  there  was  t 
andcrstanding  that  I  should  hold  the  certitica 
or  deposit  unttl  an  administrator  was  appointee 
when  an  arrangement  might  be  maae  for  i 
purchase. 

Q.  What  statement  did  McClure  make  to  ya 
at  tne  time  of  the  payment  of  the  note,  as  l 
who  was  making  pajrment? 

A.  He  said  the  pajrment  was  made  froi 
money  which  was  sent  there  by  McMillan.  H 
told  me  the  money  was  left  there  the  Wedne^ 
day  previous. 

Q.  Was  any  statement  made  to  you  by  Me 
Clure, with  reference  to  this  certificate  of  stoci 
after  McMillan'?  death,  in  reference  to  Mrs 
McMillan;  if  so,  what? 

A.  He  told  me  after  McMillan's  death  tha 

she  preferred  to  keep  the  stock. 

•       •••••ft* 

Q.  How  long  after  the  talk  on  Wednesday 
after  McMillan's  death  till  the  other  talk  ij 
which  McClure  told  you  Mrs.  McMillan  wishes 
to  keep  the  stock? 

A.  Two  months,  I  presume. 

Q.  Where  did  the  latter  take  place? 

A.  In  the  Bank;  they  all  took  place  there.** 

The  ruling  of  the  court  in  allowiDg  the« 
questions  ana  answers  to  be  read  to  the  jury 
notwithstanding  the  objection  of  the  plain ti^ 
in  error,  is  now  assigned  for  error.  Its  conten 
tion  is,  that  it  f  umi^ed  the  money  to  pay  Mc 
Millan's  note  for  $2,600.  held  by  Hjde,  fol 
which  the  certificate  for  twenty  shares  w^ 
pledged,  and  that  it  tlicreby,  on  the  delivery  o 
the  certificate  to  it  by  Hyde,  became  entiilcd  n 
the  possession  thereof  as  security  for  tbe  not^ 
The  defendants  in  error  insist  that  the  money  ti 
take  up  the  note  held  by  Hyde  was  paid  by  th< 
intestate,-  Mcl^tillan. 

The  plaintiff  in  error  complains  that  u 
this  issue  the  statements  of  McClure  its  casbie 
made  several  days  after  the  alleged  payment . 
the  note  by  McMillan,  were  admitted  to  she 
such  payment,  and  insists  that  this  was  erro| 
on  the  ground  that  the  declarations  of  an  acrett 
concerning  a  past  transaction  cannot  be  givci 
in  evidence  to  bind  his  prinoipaL  j 
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onf,  87  Me.,  519.  It  was  his  duty  to  surrender 
securities  pledged  for  the  loans  of  the  Bank,  up- 
on payment  <n  the  loans.  FUekner  y,  U,a. 
Bk.,  6  Wheat,  800.  And,  although  he  ndght 
not  be  authorized  to  dispose  of  the  securities  of 
the  Bank  without  the  order  of  the  directors, 
yet  it  was  within  the  scope  of  his  general  au- 
thority as  cashier  to  receive  offers  for  their 
purchase,  and  to  state  whether  or  not  the  Bank 
owned  securities  which  a  customer  wanted  to 
buy.  This  naturally  fell  within  his  duty  as  the 
executive  officer  of  the  Bank  and  the  custodian 
of  its  assets.  His  statement  to  a  person  who 
was  in  treaty  to  purchase,  Uiat  the  Bank  was 
not  the  owner  of  a  certain  security  in  his 
manual  possession  as  cashier,  was  desrly  with- 
in the  line  of  his  dutv,  and  was,  therefore,  bind- 
ing on  the  Bank.  We  think  there  was  no  error 
in  admitting  in  evidence  the  declarations  of 
McClure. 

The  MU  of  exceptions  further  states  that  the 
plaintiffs  below  offered  in  evidence  the  follow- 
ing  letter: 

*<A.  Hirling,  Prest.         F.  A.  Mcaure,  OuA. 

Capital,  il20,000. 

(Cut  of  Bank  Building) 

First  National  Bank, 
Xenia,  O.,  Oct  16th,  1871 
D.  McMiUan,  Esq. 

Dear  Sir: 

Mr.  Mc's  letter  of  14th  to  hand,  and  in  xeply 
I  enclose  tlie  Marshall  note  canceled.  I  have 
the  ctf .  in  mv  possession,  and  have  some  pros- 
pect for  raismg  some  money  on  same,  will 
write  again  soon:  nothing  new;  all  weU. 

Tours  truly,       F.  A.  McClure." 

The  court  allowed  the  letter  to  so  to  the  Jury 
in  spite  of  the  objection  of  the  plaintiff  in  er- 
ror. The  defendants  in  error  insisted  that  the 
letter  was  admissible  because  there  was  evi- 
dence, introduced  by  the  plaintiff  in  error,  tend- 
ing to  prove  that  in  August  preceding  McMil- 
lan's oeath  one  Marshall  held  a  note  against 
him,  "secured  by  ten  shares  of  said  stock,  and 
that  Mdfillan  procured  the  surrender  of  the 
stock,  giving  mortgage  security  in  lieu  thereof, 
he  desuinff  to  use  said  stock  in  bank." 

The  plamtiff  in  error  assigns  for  error  the  ad- 
mission of  the  letter  in  evidence,  on  the  ground 
that  it  was  but  a  fragment  of  a  correspondence; 
that  there  was  nothing  to  show  that  it  was 
written  for  the  Bank;  and  that  it  was  only  a 
letter  from  McClure,  and  not  from  him  ca 
cashier. 

But  there  is  nothing  in  the  record  to  indicate 
that  there  were  any  ouier  letters  that  had  passed 
between  the  parties.  The  face  of  the  letter 
shows  that  it  had  reference  to  the  Marshal  note, 
and  very  probably  to  the  ten  shares  of  stock 
which  had  hem  pledged  by  McMillan  as  secu- 
rity therefor,  and  of  which  he  had  procured  the 
surrender  so  that  he  might  use  it  in  Bank.  The 
letter  was  written  upon  the  paper  of  the  Bank 
and  by  the  person  shown  to  oe  its  cashier,  and 
it  appears  with  reasonable  certainty  to  have 
referred  to  the  business  of  the  Bank  The 
court  was  therefore  right  in  not  excluding  it 
from  the  jury. 

It  further  appears  by  the  bill  of  exceptions 

that  the  plaintiff  in  error  offered  evidence  to 

prove  that,  for  more  than  a  year  previotis  to 

nis  death.  McMillan  had  been  "  hopelessly  !o- 

I  solvent"  and  had  experienced  "  great  difficult v 
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tn  procuring  means  to  meet  his  interest  obliga- 
tions." The  defenduits  in  error  objected  to 
this  evidence,  it  was  raled  out,  and  the  plaint- 
iff in  error  now  assigns  its  exclusion  as  error. 

The  purpose  of  the  evidence  was  to  prove 
that  Me&Iiilan  had  not  furnished  the  money  to 

Say  his  note  for  $2,600  held  by  Hyde.  The  evi- 
ence  offered  was  inadmis^ble  because  too 
remote  and  conjectural.  The  law  reouires  an 
open  and  visible  connection  between  tne  prin- 
cipal and  evidentiaiy  facts  and  the  deductions 
from  them,  and  does  not  permit  a  decision  to 
be  made  on  remote  inferences.  TJ.  8.  v.  Ba88, 
93  U.  8.,  281  [bk.  23,  L.  ed.  707];  Carter  v. 
Prpke,  1  Peake,  95;  EoUingham  v.  Head,  4  C. 
B.  (N,  8.),  888;  JaekaanY.  Smith,  7  Cow.,  717; 
Batrd  v.  OiUett,  47  N.  T.,  186;  TTumpeon  v. 
Bowie,  4  Wall.,  463  [71  U.  8.  bk.  18,  L.  ed. 
423].  In  the  case  last  cited,  where  the  issue 
was  whether  certain  promissory  notes  dated  on 
a  particular  day  were  given  for  money  lost  at 
play,  testimonv  was  offered  to  prove  that  the 
party  giving  the  notes  was  on  the  dajr  of  their 
date  intoxicated,  and  that  when  intoxicated  he 
had  a  propensity  to  game.  It  was  held  that 
the  evidence  was  properly  excluded. 

The  evidence  offered  in  the  present  case  was 
too  weak  and  vague  to  contribute  to  an  intelli- 
gent decision  by  the  jury  of  the  question  in 
issue,  namely:  whether  McMUlan  had  paid  his 
note.  It  is  common  for  both  solvent  and  in- 
solvent men  to  pay  some  of  their  debts  and  to 
leave  some  unpaid.  Proof  of  the  insolvency  of 
a  debtor  is  no  more  competent  to  ^ow  non- 
payment, than  proof  of  his  solvency  is  compe- 
tent to  show  the  i)ayment  of  his  debts.  These 
two  kinds  of  proof  stand  on  the  same  footing. 
The  latter  kind  has  been  held  to  be  incompe- 
tent. Hilton  y,  Scarborough,  6  Gray,  422.  The 
insolvency  and  pecuniary  embarrassment  ot  a 
person  mav  be  snown  as  evidence  that  !ie  has 
not  paid  all  his  debts;  but  they  do  not  lend  to 
show  that  he  has  not  paid  a  particular  debt. 
We  think  the  evidence  of  the  insolvency  of 
McMillan  was  properly  excluded. 

It  further  appeared  that  the  plaintiff  in  error, 
having  given  evidence  tending  to  show  Uiat  it 
had  not  received  from  McMillan  the  money  to 
[282]  pay  his  note  for  $2,600  held  by  Hyde,  but  that 
it  had  paid  the  note  out  of  its  own  funds, 
called  as  a  witness  one  William  McGirvey ,  who, 
havine  testified  that  during  the  whole  of  the 
year  1876  he  was  teller  of  t£e  defendant  Bank, 
and  that  its  books  showed  no  payment  of 
his  note  by  McMillan,  was  asked  by  counsel 
for  the  plaintiff  in  error  the  following  question: 

"  Haa  you  any  information,  from  any  source, 
of  any  money  being  received  at  the  Bank,  on  or 
about  the  Wednesday  preceding  McMillan's 
death,  from  McMillan?"  Having  put  the  ques- 
tion, counsel  for  the  plaintiff  m  error  stated 
that  they  expected  the  witness  to  answer  it  in 
the  negative. 

The  court  excluded  the  question,  and  its  ac- 
tion is  assigned  for  error. 

The  inadmissibility  of  both  the  question  and 
the  answer,  had  the  answer  been  given,  is  ob- 
vious. The  question  called  for  ^elnf ormation 
which  from  any  source  might  be  in  the  posses- 
sion of  the  witness,  and  not  for  his  knowledge. 
An  answer  detailing  the  hearsay  statements  of 
others,  whether  verbal  or  in  writing,  made  al 
any  time  or  place,  would  have  heea  responsive. 
ICl 


The  objection  to  the  question  was  well  taken, 
and  the  court  was  rij^ht  in  excludine  it 

Upon  the  authorities  already  cited  a  negative 
answer  to  the  question  would  have  be^  UK 
vague  and  conjectural  to  be  admitted  as  evi 
dence.  It  did  not  appear  but  that  many  pay 
ments  of  money  might  have  been  made  to  thi 
Bank  without  the  knowledge  of  the  witness. 
It  was  not  shown  what  his  duties  were,whethe] 
to  receive  or  pay  out  money;  it  was  not  showi 
that  he  was  in  the  Bank  on  or  about  the  Wed 
nesday  when  the  payment  by  McMillan  wai 
alleged  to  have  been  made;  it  was  not  showr 
that  if  the  payment  had  been  made  by  draf ' 
or  certificate  of  deposit  sent  to  the  Bank  m  i 
letter,  it  would  have  passed  through  his  handa 
On  the  simple  statement  that  he  was  teller,  anc 
engaged  in  the  discharge  of  his  duties  as  sucl 
during  the  year  1876,  we  think  that  his  answei 
that  he  had  no  information  of  any  paymen 
made  by  McMillan  does  not  rise  to  the  dignity 
of  evidence,  and  was  properly  exduded. 

The  plaintiff  in  error  contends,  lastly,  tha 
upon  the  pleadings  and  notwithstanding  tbi 
verdict  it  was  entitled  to  iudgment.  Th< 
ground  of  this  contention  is,  that  as  it  was  ad 
mttted  in  the  pleadings  that  McMillan  was  in 
debted  to  the  Bank  at  the  time  of  his  deatl 
more  than  the  value  of  his  stock,  and  as  thi 
stock  was  in  the  possession  of  the  Bank,  in 
dorsed  by  McMiUim  in  blank,  the  law  woul< 
make  the  application  of  its  value  to  the  pay 
ment  of  the  indebtedness. 

The  assignment  of  error  is  based  on  sectioi 
5828  of  the  Revised  Statutes  of  Ohio,  of  1880 
which  provides  that  "when  upon  the  state 
ments  in  the  pleadings  one  party  is  entitled  hr\ 
law  to  judgment  in  his  favor,  iudgment  aha] 
be  so  rendered  by  the  court,  though  a  verdic 
has  been  found  against  such  party.  ^ 

No  motion  for  judgment,  notwithstanding  tbi 
verdict,  appears  to  have  been  made  in  the  Cii 
cult  Court  If  this  court  could  now  conside 
this  assignment  of  error,  we  think  it  does  no 
furnish  a  ground  for  the  reversal  of  the  judg 
ment. 

It  was  settled  by  the  verdict  of  that  jury  tba 
the  plaintiff  in  error  did  not  hold  the  stock  o 
McMillan  as  security  for  his  indebtedness.  Tli 
contention  of  the  plaintiff  in  error,  therefore 
comes  to  this,  that  a  creditor, who  has  possesdo] 
of  the  property  of  his  debtor,  as  his  ac^nt,  o 
trustee,  or  bailee.may  without  reducing  his  deb 
to  judgment,  and  without  the  process  or  orde 
of  any  court,and  without  the  consent  and  a^ins 
the  will  of  the  debtor,  sell  or  otherwise  dispoe 
of  the  property  and  apply  its  proceeds  to  th 
payment  of  his  debt.  We  do  not  think  the  lai 
gives  a  creditor  any  luch  right. 

Judgment  affirmed. 

True  copy.   Test: 

James  H.  MoKenney,  Olerk,  Sup.  Oourtft  U.  f 


lU  u.  s 


TBOMSOH  T.  WOOflTKB. 


lOi-190 


VUIAX  &THO]fBON  ^  ^,  Tndiog  as 


Q^mwn  H.  W008TER 

104-UOD 


ruUur«€Md 
Midcp  ditfCfiM  pfo  oon- 


imdflr  tiie  nalef  mod  pnuv 

ft  decree  m  of  ooune  ao- 

bUl.  DOT  mereljfaoh 

to  makeit.    It  to  made 

ooort,  eooordlDC  to  what 

the  ■tateoientB  of  the 

pro  eoi^eMo,  the  alle- 

be  qoeetJooed  in  fub- 

tlie  eouit  below  or  upon 

allecatioot  themselyes 

tte  decree  ie  erroneous  it  as- 

fiacta  not  found  in  tho  alle- 

to  affect  the 


tike  ralkUty  of  the  patent 
"'         before  a  master, 
I  been  taken  pro 
^  and  an  account. 

. ,  tn  this  case,  was  ap- 

fottrteeo  yean  after  the  date 

wtNiM,  undoubted]  J,  bad  the 

and  the  TalkUty  of^the  rels- 

~~   '  beeo  stronf  Ir  presnmp- 

w«y:  but  It  mlglit  possibly 

■ad  tbeooort  ooukl  not  say 

eBTtalnlT  the  master  oouid 

leeptabfe  of  explanation. 

to  the  master,  or  the  court 

to  reopen  the 

by  this  court  on 

has  used  the  oomplain- 

be  wlD  be  held  accountable 
,althouffta  it  appears 

J  of  merchandise  and 

aald  pvoAts  as  a>^wed  by 

[Ka  112.] 
X.  f  .  mx.    Decided  Mar.  SO,  1885. 

tke  Cfrcoit  Cofurt  of  the  Uolt. 
for  tte  BoQtbeiii  District  of 

iMftuai  the  cue  i^ypeariD 

and  A.Q. 


of  ioTentioD  or  noo-pa- 
isidered  in  tliis  court,  al- 
to tbe  oovrt  below,  hj  either 

npm^.  n  U.  8-.  87  (bk.  28.  L.  ed. 
w.  JL  JL  Of.,  107 1.  8.,  649  (bk. 


bj  default, 
_ .    ft  wM  D0(  a  cociaeot  decree. 

I*.  ».  Li.  ed.  062).  that  eren  a 

d  be  appealed  from. 

4loob(  ttet  aoything  appear- 

wbicb  would  have  been 

la  mmtt  ci  Jodgment,  is 


■<L% 


Slaeum  y.  F&mery,  6  Crancb,  221:  JfeAUiHer 
T.  Kuhn,  96  U.  8.,  87  (bk.  24,  L.  ed.  615). 

Tbe  reissue  is  invalid  for  unreasonable  de- 
lay. 

Miller  ▼.  Bram  Co.,  104  U.  8.,  850  (bk.  26, 
L.  ed.  788);  Janui  v.  Cfampbell,  104  U.  8.,  856 
(bk.  26,  L.  ed.  786);  BanttY.  FranU,  105  U.  8., 
160  (bk.  26,  L.  ed.  1018);  Mfg.  Co.  v.  Stamping 
Co.,  Ill  U.  8.,  819  (bk.  28,  L.  ed.  442). 

All  of  these,  cases  were  decided  after  the  ap- 
peal in  this  cause.  Thej  establish  a  new  rule 
of  law,  requiring  reasonable  diligence,  and 
clearly  show  the  complainant's  reissue,  granted 
fourteen  years  and  two  months  after  date  of 
original  patent,  is  yoid  as  to  these  defendants. 

The  bul  substantially  ayers  that  the  original 
patent  was  yalld  and  operatiye. 

The  statutes  proyiding  for  a  mnt  of  a  re- 
issue expressly  prescribe  **inyaliSty"  or  *Mn- 
operatiyeness'^  as  conditions  precedent  to  the 
grant  of  a  reissue. 

Both  these  conditions  precedent  were  lacking, 
and  therefore  the  reissue  is  invalid. 

WaUcar  y.  Patents,  §§  221-224;  Whitdy  y. 
Swayne,  4  Fish.,  128;  Wicki  y.  Stevens,  2  Ban. 
&  Ard.,  818;  Giant  PowUr  Co.  y.  Potoder  Co., 
6  Sawy.,  508;  FUwer  y.  Bayner,  5  Fed.  Rep., 
798;  Searle  y.Bouton,  12  Fed.  Rep.,  626. 

The  complainant  must  afltosatiyely  show 
distinct  pronts  due  to  the  thing  patented;  if  he 
fail  he  cannot  recover  anything  as  damages. 

Mewryy.  Whitney.  14  WalL.  620  (81  U.  8.» 
bk.  20,  L.  ed.  860);  Mfg.  Co.  v.  Cowing,  105  U. 
8.,  258  (bk.  26,  L.  ed.  987);  SeMUinger  v. ChAnih- 
er,  15  Blatchf.,  808;  BurddX  v.  Benig,  92  U.  8., 
716  (bk.  28,  L.  ed.  764);  Mfg.  Co.  v.  Cwoing,  12 
Blatchf.,  248;  S.  C,  14  Blatchf.,  815;  Black  v. 
Munson,  14  Blatohf.,  265. 

Mr.  Frederie  H«  Betts»  for  appellee: 

No  alleged  erroneous  rulings  of  the  court  be- 
low can  be  considered,  unless  perhaps  those 
plainly  2^>parent  upon  its  face. 

Kane  v.  Wittiek,  8  Wend.,  219;  Sands  v. 
Hildreth,  12  Johns.,  498:  Henry  v.  Cuyler,  17 
Johns.,  469;  Colden  v.  Knickerbocker,  2  Ck>w., 
Z\',R.B.Co.Y.  Ketchum,  101  U.  8.,  289  (bk.  25, 
L.ed.982}. 

Nor  will  an  appeal  from  a  decree  founded  on 
bill  taken  pro  eortfesso  ordinarily  lie. 

Murphy  v.  Ins.  Co.,  25  Wend.,  249;  Bart  y. 
Strong,  15Vt..877. 

No  allegation  can  here  be  heard  airainst  the 
validity  of  the  complainant's  reissued  patent. 

The  original  patent  may  have  been  valid  or 
operative  m  part,  and  yet  sufficiently  "  inoper- 
ative" to  require  reissue. 

Wilson  v.  Coon.  18  Bbitchf.,  586;  Hartshorn 
v.  Eagle  Co.,  18  Fed.  Rep.,  90;  Giant  Co.  v. 
5[^^Cb.,19Fed.  Rep.,509;  Gold  d  Stock  Co. 
Y.Wtiey,  17  Fed.  Rep., 284. 

The  rule  followed  in  calculating  the  savinsa 
and  profits  has  had  the  full  approval  of  thia 
court. 

Moteryy.Whiiney,  14  Wall,  620  (81  U.  8., 
bk.  20,  L.  ed.  860);  B.  R.  Co.  v.  TurnU  (Ca- 
wood  Bitent),  94  U.8 .,  709  (bk.  24,  L.  ed.  248); 
Mors  v.  Conover.  11  Off.  Oax.  1111;  Black  y. 
name.  111  U.  8.,  122  (bk.  28,  L.  ed.  872). 

Mr.  Juetiee  Bradley  delivered  the  opinion 
of  the  court: 
The  q>pellee  in  this  caae»  who  was  com* 
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plninant  below,  filed  liis  bill  a^nst  the  ap- 
pellants, complaining  that  they  infringed  cer- 
tain letters  patent  for  an  improved  folding 
guide  for  sewing  machines,  granted  to  one 
Alexander  Douglass,  of  which  the  complainant 
was  the  asrijpee.  The  patent  was  dated  Oc- 
tober 6,  1858,  was  extended  for  seven  years 
in  1872,  and  was  reissued  in  December,  1872. 

C1051  '^^^  ^^  ^^  brought  on  the  reissued  patent, 
a  copy  of  which  was  annexed  to  the  bill,  which 
contained  allegations  that  the  invention  pa- 
tented had  gone  into  extensive  use,  not  onlv 
on  the  part  of  the  complainant,  but  by  his 
licensees;  and  that  many  suits  had  been  brought 
and  sustained  against  infringers.  The  bill 
further  alleged  that  the  defendants,  from  the 
time  when  the  patent  was  reissued  down  to 
the  commencement  of  the  suit,  wrongfully  and 
without  license,  made,  sold  and  used,  or  caused 
to  be  made,  sold  and  used,  one  or  more  folding 
guides,  each  and  all  oontaininff  the  said  improve- 
ment secured  to  the  compliant  bv  the  said 
reissued  letters  patent,  and  that  the  defendants 
derived  rreat  gidn  and  profits  from  such  use, 
but  to  what  amount  the  complainant  was  ieno- 
rant,  and  prayed  a  disclosure  theref  i,  ana  an 
accotmt  of  profits,  and  damages,  and  a  perpet- 
ual injunction. 

The  bill  of  complaint  was  accompanied  with 
affidavits  verifying  the  principal  facts  and  cer- 
tain decrees  or  judgments  obtsined  on  the  patent 
against  other  parties,  and  Douglass'  original 
application  for  the  patent,  made  In  April,  1856, 
a  copy  of  which  was  annexed  to  the  affidavits. 
These  affidavits  and  documents  were  exhibited 
for  thQ  purpose  of  obtainirj^  a  prelimiuaiy  in- 
jimction,  which  was  granted^on  notice. 

The  defendajits  appeared  to  the  suit  bv  ^iieir 
solicitor.  May  8, 1879,  but  neglected  to  file  any 
Answer,  or  to  make  any  defense  to  tlie  bill,  and 
A  rule  that  the  bill  l>e  taken  pro  confeno  was 
entered  in  regular  coiuse  June  10, 1879.  There- 
upon, on  the  2d  of  August,  1879,  after  due  no- 
tice and  hearing,  the  court  made  a  decree  to  the 
following  effect, viz. .  1st.  That  the  letters  patent 
sued  on  were  good  and  valid  in  law;  2d.  That 
Douglass  was  the  first  and  original  inventor  of 
the  invention  described  and  claimed  therein; 
8d.  That  the  defendants  had  infringed  the 
same  by  making,  using  and  vending  to  others 
to  be  used, without  ri^ht  or  license,  certain  fold- 
ing guides  substantiuly  as  described  in  said  let- 
ters patent;  4th.  That  the  complainant  recover 
of  the  defendants  the  profits  which  they  had 
derived  by  reason  of  such  infringement  by  any 

T 106]  manufacture,  use,  or  sale,  and  any  and  all  dam- 
ages whidi  the  complainant  had  sustained  there- 
by; and  it  was  referred  to  a  master  to  take  and 
state  an  accoimt  of  said  profits,  and  to  assess 
said  damages,  with  directions  to  the  defendants 
to  produce  their  books  and  papers  and  submit 
to  an  oral  examination  if  required.  It  was  also 
decreed  that  a  perpetual  injunction  issue  to  re- 
strain the  defendants  from  making,  using  or 
vending  any  folding  guides  made  as  theretofore 
used  by  them,  containing  any  of  the  inventions 
dc«crlbed  and  claimed  in  the  patent,  and  from 
Infringing  the  patent  in  any  way. 

Under  this  decree  the  parties  went  before  the 
master,  and  the  examination  was  commenced  in 
October,  1879,  in  the  presence  of  counsel  for 
both  pMtioa,  and  was  continued  from  time  to 
time  until  November  8. 1880.  when  arguments 

loa 


were  heard  upon  the  matter,  and  the  case  w 
submitted.  On  November  12  the  report  li 
prepared  and  submitted  to  the  inspection 
cotmseL  On  the  18th,  motion  was  made  by  I 
defendants'  coimsel,  bef  r  j  the  master,  to  o| 
the  proofs  and  for  leave  to  introduce  newly 
covered  evidence.  This  motion  was  suppo 
by  affidavits,  but  was  overruled  by  the  mas: 
and  his  report  was  filed  December  10, 1880, 
which  it  was  found  and  stated  that  the  def ea 
ants  had  used  at  various  times^from  Janud 
18,  1877,  to  the  commencement  of  the  8«i 
twentv-seven  folding  guides  infringing  j 
compudnanf  s  patent,  sM  had  folded  l,2l7»q 
yards  of  goods  by  their  use,  and  that  duii 
that  period  there  was  no  oceans  known  or  xtai 
or  open  to  the  public  to  use,  for  folding  sa 
goods  in  the  same,  or  substantially  the  sal 
manner,  other  than  folding  them  bv  hand,  a 
that  the  savins  in  cost  to  the  defendants 
using  the  folding  guides  was  three  cents 
each  piece  of  six  yt^ds,  making  the  amount 
profit  which  the  complainant  was  entitled, 
recover,  $6,089.85;  and  that  during  the  sai 
period  the  oomplidnant  depended  upon  lioei 
fees  for  his  compensation  for  the  use  of  t 
patented  device,  and  that  the  amount  of  su 
fees  constituted  his  loss  or  damage  for  the  i. 
authorized  use  of  his  invention;  and  that,  i 
cordinff  to  the  established  fees,  the  defendai 
would  have  been  liable  to  pay  for  the  use  of  l 
folding  gtiides  used  by  them  during  the  yet 
1877, 18'%  and  1879  (the  p^od  covered  by  l 
infringement),  the  sum  of  |1,850,  which  v 
the  amount  of  the  complainant's  damages.  T 
evidence  talsen  by  the  master  was  filed  with  1 
report 

By  a  supplemental  report,  filed  at  the  sai 
time,  the  master  stated  the  fact  of  the  applii 
tion  made  to  him  to  open  the  proofs  on  t 
ground  of  stuprise  and  newlv  discovered  e 
dence  (as  before  stated),  and  uiat  after  heari 
said  application  upon  the  affidavits  presents 
which  were  appended  to  the  report,  be  ^waa  \: 
able  to  discover  any  Just  ground  therefor. 

The  defendants  did  not  object  to  this  st 

?lemental  report,  but  on  the  lOth  of  Januai 
881,  they  filed  exceptions  to  the  principal 
port,  substantiallv  as  follows: 

1.  That  instead  of  the  double  guide  or  folc 
claimed  in  the  coniplainanf  s  patent  beinj^  t 
only  means  for  folding  cloth  or  strips  on  ea 
edge  during  the  period  of  the  hif  ringement  (o 
er  than  that  of  folding  by  hand),  the  mast 
should  have  found  that  such  strips  could  ha 
been  folded  bv  means  of  a  single  guide  or  f o 
er,  and  that  the  use  of  such  guides  was  kno^ 
and  open  to  the  public  long  before  1877,  a 
that  such  guides  were  not  embraced  in  the  co 
plainant's  patent. 

2.  That  the  amoimt  of  profits  found  by  t 
master  was  erroneous,  because  it  appeared  tl 
folded  strips  such  as  those  used  by  the  def ei 
ants  were  an  article  of  merchandise,  cut  a 
folded  by  different  parties  at  a  charge  of 
cents  for  144  yards. 

*^.  That  the  profits  shotild  not  have  be 
foimd  greater  than  the  saving  made  by  the  i 
o'  the  double  guide  as  compared  with  the  i 
of  a  single  guide,  or  greater  than  the  amox: 
for  which  the  strips  could  have  been  cut  a 
folded  by  persons  doing  such  business. 

4.  That  the  damages  f oimd  were  erroneoi 
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also  tbe  bill  is  taken  pro  eonfe$$o,  because  it  h 

S resumed  to  be  true  when  he  has  appeared  and 
eparts  in  despite  of  the  court  and  withstands 
all  its  process  without  answerinr."  Forum 
Romanum,  86.  Lord  Hardwicke  &ened  a  de- 
cree pro  eonfesao  to  a  judgment  by  nil  dicit  at 
conmion  law,  and  to  Judgment  for  plaintiff  on 
demurrer  to  the  defendimf s  plea.  Davis  ▼. 
Davis,  2  Atk.  21.  It  was  said  in  Hawkins  ▼. 
Orook(gtiasupra),Qiid  quoted  in  2Eq.Cas.  Abr., 
179,  that  "the  method  in  equity  of  taking  a  bill 
pro  co^fesso  is  consonant  to  the  rule  and  prac- 
tice of  the  courts  at  law,  where,  if  the  defend- 
ant makes  default  by  nil  dicit,  Judgment  is  im- 
mediately given  in  debt,  or  in  all  cases  where 
the  thing  demanded  is  certain;  but  where  the 
matter  sued  for  consists  in  damages,  a  Judg- 
ment interlocutory  is  given;  after  which  a  writ 
of  inouiry  roes  to  ascertain  the  damares,  and 
then  tne  Judgment  foUows."  The  strict  anal- 
ogy of  this  proceeding  in  actions  of  law  to  a 
general  decree  pro  eonfesso  in  equi^  in  favor 
of  the  complainant,  with  a  reference  to  a  mas- 
ter to  take  a  necessary  account,  or  to  assess  un- 
liquidated danukges,  is  obvious  and  striking. 

A  carefully  prepared  history  of  tbe  practice 
and  effect  of  taking  bills  pro  eonfesso  is  given  in 
WiUiamsy,  Chrynn,  Hopk.  Ch.,  471,  by  Hoff- 
man, master,  in  a  report  nuule  to  Chancellor 
Sanford,  of  New  York,  in  which  the  condu- 
sion  come  to  (and  adopted  by  the  Chancdlor), 
as  to  the  effect  of  taking  a  bill  pro  eonfesso,  was 
that  "when  the  aUegations  of  a  bill  are  distinct 
and  positive,  and  tbe  bill  is  taken  as  confessed, 
such  aUegations  are  taken  as  true  without 
proofs,"  and  a  decree  will  be  made  according* 
ly;  but  "where  the  allegations  of  a  bill  are  in- 
adQnite,  or  the  demand  of  the  complainant  is 
in  its  nature  uncertain,  tbe  certainty  requisite 
to  a  proper  decree  must  be  afforded  by  proofs. 
Tbe  bill,  when  confessed  by  the  default  of  the 
defendant,  is  taken  to  be  true  in  all  matters  al- 
l^^ed  with  suffldent  certainty;  but  in  respect 
to  matters  not  alleged  with  due  certainty,  or 
subjects  which  from  their  nature  and  the  course 
of  the  court  require  an  examination  of  details, 
the  obligation  to  furnish  proofs  rests  on  the  com- 
plainant." 

We  may  properly  say,  therefore,  that  to  take 
a  bill  pro  einfesso  is  to  order  it  to  stand  as  if  its 
statements  were  confessed  to  be  true;  and  that 
a  decree  pro  eonfesso  is  a  decree  based  on  such 
statements,  assumed  to  be  true  (1  Smith's  Oh. 
Pr.,  158),  and  such  a  decree  is  as  binding  and 
conclusive  as  any  decree  rendered  in  the  most 
solemn  manner.  "It  cannot  be  impeached  col- 
laterally, but  only  upon  a  bill  of  review,  or  [a 
bill]  to  set  it  aside  for  fraud."  1  Dan.  Ch.  Pr., 
OM,  1st  ed.;  Ogilvie  v.  Heame,  18  Yes.,  468.* 

Such  beinr  the  reneral  nature  and  effect  of 
an  order  taking  a  bill  pro  eonfesso^  and  of  a  de- 
cree pro  cffnfesso  regularly  made  thereon,  we 

^Boferenoe  is  made  to  the  1st  edition  of  Danlell 
(pub.  isa7),  as  beinff,  with  the  Sd  edition  of  Smithes 
Practioe  (pubUt  jed  tbe  Hunejear),  the  most  au- 
taoritatlre  work  on  Rngltsh  Cbanoeiy  Praotloe  iL 
use  in  March,  18ISB,  when  our  Bquitj  Rules  were 
adopted.  Supplemented  by  the  General  Orders 
made  by  Lonu  Oottenbam  and  Langdale  in  Au- 
ffust,  IMl  (many  of  wbiob  were  oloselj  oopled  in 
our  own  Ruleu,  thejr  exhibit  that  ^  present  prao- 
tloe of  the  Hifb  Court  of  Chanoerr  in  England.** 
which  bj  our  90th  Role  was  adopted  as  the  stand- 
ard of  eoultr  pnustioe  in  oases  where  the  Rules  pre- 
sonbed  dj  Uub  oourt,  or  bj  tbe  Cirouit  Court,  do 
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are  prepared  to  understand  the  full  force  of  our 
rules  of  practice  on  the  subject.  Those  rules, 
of  course,  are  to  eovem  so  far  as  they  apply; 
but  the  effect  and  meaning  of  the  terms  whidi 
they  employ  are  necessari^  to  be  sought  in  the 
books  01  authority  to  which  we  have  referred. 
By  our  rulesaaecree  pro  eartfes^o  may  be  had 
if  the  defendant,  on  being  served  with  process, 
fails  to  appear  within  the  time  requirea;  or  if, 
having  appeared,  he  fails  to  plead,  demur  or 
answer  to  the  bill  within  the  time  limited  for 
that  purpose;  or  if  he  fails  to  answer  after  a 
former  plea,  demurrer  or  answer  is  overruled 
or  declared  insufficient  The  12tb  Rule  in 
Equity  prescribes  the  time  when  the  subpoena 
shall  be  made  returnable,  and  directs  that  "  at 
the  bottom  of  the  subpoena  shall  be  placed  a 
memorandum,  that  the  defendant  is  to  enter  his 
appearance  in  the  suit  in  the  clerk's  office  on  or 
before  Uie  day  at  which  the  writ  is  returnable; 
otherwise,  the  bill  may  be  taken  pro  confesm,^* 
The  18th  Rule  requires  the  defendant  to  file  his 
plea,  demurrer  or  answer,  unless  he  gets  an  en- 
largement of  the  time,  on  the  rule  day  next 
[113]  succeeding  that  of  entering  his  appearance; 
and  in  derault  thereof  the  plaintiff  maj^,  at  his 
election,  enter  an  order  (as  of  course)  m  the  or- 
der book,  that  the  bill  be  taken  pro  cumfeMo; 
and  thereupon  the  cause  shall  be  proceeded  in 
ex  parte,  and  the  matter  of  the  bill  may  be  de- 
creed by  the  court  at  any  time  after  the  expira- 
tion of  thirty  days  from  the  entry  of  said  or- 
der, if  the  same  can  be  done  without  an  answer, 
and  is  proper  to  be  decreed;  or  the  plaintiff,  if 
he  requires  any  discovery  or  answer  to  enable 
him  to  obtain  a  proper  decree,  shall  be  entitled 
to  process  of  attachment  against  the  defendant 
to  compel  an  answer,  etc.  And  the  19th  Rule 
declares  that  the  decree  rendered  upon  a  bill 
taken  pro  cortfesto  shall  be  deemed  absolute,  un- 
less the  court  shall  at  the  same  term  set  aside 
the  same,  or  enlarge  the  time  for  filing  the  an- 
swer, upon  cause  eiiown  upon  motion  and  affi- 
davit of  the  defendant. 

It  is  thus  seen  that  by  our  practice,  a  decree 
fro  eortfesso  is  not  a  decree  as  of  course  accord- 
ing to  the  prayer  of  the  bill,  nor  merely  such  as 
the  complainant  chooses  to  take  it;  but  that  it 
is  made  (or  should  be  made)  by  the  court,  ac- 
cording to  what  is  proper  to  be  decreed  upon 
the  statements  of  the  bill,  assumed  to  be  true. 
This  nves  it  the  greater  solemnity,  and  accords 
with  me  English  practice,  as  well  as  that  of 
New  York.  Chancellor  Kent,  quoting  Lord 
Eldon,  says:  "Where  the  biU  is  thus  taken  pro 
oortfeiso,  and  the  cause  is  set  down  for  hearing, 
the  course  (says  Lord  Eldon,  in  Oeary  v.  Sheri- 
dan, 8  Yes.  192)  is  for  the  court  to  hear  the 
pleadings,  and  itself  to  pronounce  the  decree, 
and  not  to  permit  the  plaintiff  to  take,  at  his 
own  discretion,  such  a  ae«ree  as  he  could  abide 

not  apply.    The  2d  edition  of  Mr.  DanieU*8  work, 

BubUshed  by  Mr.  Headlam  in  1846,  was  much  modi- 
ed  by  the  extensive  changes  introduced  by  the 
Ensrlisn  Orders  of  May  8th,  1845 ;  and  the  8d  edi- 
tion, by  the  still  more  radical  changes  introduced 
by  the  Orders  of  April,  1850,  the  Statute  of  15  and 
16  Vict.  chap.  86,  and  the  General  Orders  afterwards 
made  under  the  authority  of  that  statute.  Of 
course,  the  subsequent  editions  of  Daniel!  pre  still 
further  removed  from  the  standard  adopted  by  this 
court  in  1842;  but  as  they  contain  a  view  of  the 
later  decisions  bearing  upon  so  much  of  the  cid 
system  as  remains,  they  nave,  on  that  ace-  unr,  a 
vnlue  of  their  own,  provided  one  is  not  misled  by 
the  new  portions. 
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by,  as  in  the  case  of  default  by  the  defend  an 
at  the  hearing."  Iio$e  v.  Woodruff,  4  Johns 
Ch.  647,  548.  Our  nilcs  do  not  require  tbi 
cause  to  be  set  down  for  hearing  at  a  regula 
term,  but,  after  the  entry  of  the  order  to  tak< 
the  Wl  pro  eonfeuo,  the  18th  Rule  declares  tha 
thereupon  the  cause  shall  be  proceeded  in  « 
poffie,  and  ike  matter  of  the  MU  may  he  decree\ 
oy  the  court  at  any  time  after  the  expiration  o 
thirty  dajrs  from  the  entry  of  such  order,  if  i 
can  be  done  without  answer,  and  is  proper  to  h 
decreed.  This  language  shows  that  the  matte 
of  the  bill  ought  at  least  to  be  opened  and  ea 
plained  to  the  court  when  the  decree  is  applie 
for,  so  that  the  court  may  see  that  the  decre 
is  a  proper  one.  The  binding  character  of  tb 
decree,  as  declared  in  Rule  19,  renders  it  prope 
that  this  degree  of  precaution  should  be  taker 

We  have  been  more  particular  in  examinin 
this  subject  because  of  the  attempt  made  by  th 
defendants,  on  this  appeal,  to  overthrow  the  d< 
cree  by  matters  outside  of  the  bill,  which  wa 
regularly  taken  pro  cottfceeo.  From  the  authoi 
itics  cit^,  and  Uie  express  language  of  our  ow 
Rules  in  Equity,  it  seems  clear  that  the  def enc 
ants,  after  the  entry  of  the  decree  pro  conff*Si 
and  whilst  it  stood  unrevoked,  were  absolutel 
barred  and  precluded  from  alleging  anytbin 
in  derogation  of,  or  in  opposition  to,  the  sai 
decree,  and  that  they  are  equally  barred  an 
precluded  from  questioning  its  correctness  bei 
on  appeal,  unless  on  the  face  of  the  bill  it  n\ 
pears  manifest  that  it  was  erroneous  and  in 
properly  granted.  The  attempt,  on  the  hea 
ing  before  the  master,  to  sliow  that  the  reissue 
patent  was  for  a  different  invention  from  thj 
described  in  the  original  patent,  or  to  she 
that  there  was  such  unreasonable  delay  in  a] 
plyinc:  for  it  as  to  render  it  void  under  the  r 
cent  decisions  of  this  court,  was  entirely  ina< 
missible  because  tepuniant  to  the  decree.  Tl 
defendants  could  not  be  allowed  to  question  tl 
validity  of  the  patent  which  the  decree  had  d 
clared  ^alid.  The  fact  that  the  reissue  was  a] 
plied  f'  a*  and  granted  fourteen  years  after  U 
date  oft  the  original  patent  would,  undoubtedl; 
had  the  cause  been  defended  and  the  validity  i 
the  reissued  patent  been  controverted,have  llec 
strongly  presumptive  of  unreasonable  dela; 
but  it  might  possibly  have  been  explained,  ac 
the  court  could  not  say  as  matter  of  law,  ac 
certainly,  under  the  iecree  of  the  court,  U 
master  could  not  say,  that  it  was  unsusceptib 
of  explanation.  And  on  this  appeal  it  is  sure] 
irregular  to  question  the  allegations  of  the  bil 
If  any^ing  appears  in  those  allegations  then 
selves  going  to  show  that  the  decree  was  err 
neous,  of  course  it  is  assignable  for  error;  h\ 
any  attempt  to  inti*oduce  tacUi  not  embraced  i 
those  allegations,  for  the  purpose  of  countc 
vailing  the  decree,  is  manifestly  improper.  Tl 
introduction  of  the  original  patent,  pending  t] 
appeal,  was  clearlv  irregular. 

The  appellants  have  called  attention  to  oi 
matter  in  the  allegations  of  the  bill  on  whi< 
they  rely  for  the  purpose  of  showing  that, 
matter  of  law,  the  reissued  patent  must  be  voi* 
It  is  stated  in  their  10th  assignment  of  error,  i 
follows: 

"10th.  For  that,  on  the  face  of  the  bill  ai 
the  patent,  the  reissued  patent  in  suit  was  ill 
gaily  granted,  and  therefore  void,  and  the  cou 
should  have  so  held;  and  this  court  is   no 
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oC  the  origiiud  tenn  of 

of  Mid  lettcfs  iMtent  was 

guiti  in  the  Circuit 

4fl»«rihr  U^led  Sutet,  and  that  aD  per- 

naa  and  paki  therefor,  as 

othoBBotaaed,  thereby  averriDg, 

Ihi*  die  original  letters  patent 


this  court  to  hold 

pnlent  haTinc  been  valid 

m  avcmd  bj  complainant,  for 

thereafter  could 

becanae  i'waa^W<|r  or  inop- 

precedent  to  the  grant 


lotUi  awijiMiiwI  is  obTious. 
am.  the  original  Patent  may 
,tB  cosBButted  affainst 
in^entioa,  or  modes  of 
It  ad  pmtiam  it  into  opention,  ai  to 
At  wriftranno  wae  dear,  full  and  suf • 
vUk.  at  tbe  aame  tine,  there  may 


--r^rfte 


wr  parte  of  the  inrention, 

r  arts  ^Hiag  it  ana  potting  it  into  opera- 

•  »  vftich  the  ncnlcation  was  def ectiye 

rUdi  were  not  noticed  untO 

far  reisKie  was  made;  or.  in  the 

the  patentee  may  hare  daimed 

than  he  had  a  ri^t 

rliich  migkit  be  cor- 

At  all  CTents,  the  court 

mntter  of  law,  that  this 

the 

't  ftak  thai  the  objection  to  the  deme  go- 
>cft  At  nhSkf  of  the  patent  and  the  whole 
^  tf  KDoa  GMDOt  be  sustained. 
V* » tw«  teoogjbt  to  the  proceedings  in 

The  errors  assigncM  on 

are  baaed  on  the  exceptions 

'9  report,  which  have  al- 

Tbey  resolTe  themsdres 

gyouods  of  objection:  Fir$i, 

allowed  tbe  complainant  alltliA 

'■i^aMr  by  the  defendants  by  the  use  of 
"doe  la  folding  cloths  ami 
wttli  doing  the  same  thing 
he  sho^ild  only  hare  allowed 
the  complainant's  patented 
with  a  single  folder, 
^aDc^e  was  open  to  the 
iafringeoient  commenced, 
he  master,  in  allowing  profits, 
of  the  fact  that  fddd  sdrips, 
'  by  the  defendants,  were  an 
eat  and  folded  by  dif- 
e  of  oidy  2S  cents  for 
sixth  of  a  cent  per 
the  defendants  were  charged 
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hat  no  orldenoe  was  produced 

that,  during  the 
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» was  the  letters  patent 
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Neeridenoe  was  m- 

tbe  fdding  guides  de- 

adapiliBd  to  the 


folding  of  strips  for  corsets,  which  was  the 
work  reqnaired  by  the  defendants,  and  for  which 
they  used  the  complainant's  invention.  On  the 
contrary,  it  was  proved  by  the  positive  testi- 
mony of  the  complainant  (and  not  contradicted), 
that  the  Chapin  device  could  not  be  used  for 
folding  strips  of  materials  on  one  or  both  edees 
for  use  upon  corsets,"  for  reasons  fully  detailed 
in  the  testimony;  and  that  "the  McCurdy  de- 
vice is  a  binder  calculated  and  adapted  to  fold 
sdvage^edged  goods,  such  as  ribbon  and  braid, 
and  will  fold  Uie  strip  passing  through  it  in  the 
center  only,"  "and  cannot  m  used  for  folding 
raw-edged  strips  of  doth,  dtber  on  one  or  both 
edges. ''^  The  complainant  also  testified  that 
ibere  was  no  other  way  known  to  him  (and  he 
testified  that  he  had  large  experience  on  the 
subject)  to  do  work  like  that  oone  by  the  de- 
fenoants,  except  by  hand,  or  in  the  use  of  an- 
other patent  owned  by  bun,  namely,  the  Rob- 
Jobn  patent,  dated  April  19,  1864  (which  was 
produced  in  evidenc^,  which  consisted  of  a 
folding  guide,  folding  one  edge  in  combination 
with  a  £vice  for  pressing  said  fold  to  an  edge, 
and  then  passing  said  fdded  strip  through  a 
narrower  folder,  folding  the  other  edge,  and 
presdng  eaid  fold  bv  a  pressing  device.  No 
evidence  was  adducea  by  the  defendants  to  con- 
tradict this  testimony. 

It  is  proper  to  remark  here  that  the  affidavits 
presented  to  the  master,  and  those  afterwards 
presented  to  the  court,  as  grounds  of  the  respect- 
ive applications  to  reopen  theproof s,  cannot  be 
looka(  into  on  this  bearing.  They  form  no  part 
of  the  evidence  taken  before  the  master  on  the 
reference;  and  no  error  is  assigned  (even  if  error 
could  be  assigned)  to  the  refusal  of  the  court  to 
refer  the  case  back  to  the  master  for  the  purpose 
of  taking  further  testimony. 

The  second  objection  to  the  report  is,  that  the 
master,  in  estbnating  the  profits  chargeable  to 
the  dc^enduits,  did  not  take  into  account  the 
fact  that  folded  rtrips,  such  as  those  used  by 
the  def endsnts,  were  an  artide  of  merchandise, 
cut  and  folded  by  different  parties  at  a  charffe 
of  only  25  cents  for  144  vards.  To  this  ob- 
lection  it  may  be  observeo,  that  the  evidence 
before  the  master  did  not  show  by  what  process 
such  folded  strips  were  made,  nor  whether  they 
were  not  really  made  bv  infringing  the  com- 
plainant's piitent  As  the  proof  stood  before 
the  master,  they  must  have  been  made  by  the 
use  of  the  complainant's  machine,  for  there  was 
no  other  known  machine  bv  which  they  could 
have  been  made  at  any  sucn  cost.  And  if  made 
by  Uie  use  of  complainant's  machine,  the  infer- 
ence must  be  that  the  persons  making  them 
were  infringing  the  complainant's  patent,  for 
they  are  not  named  in  the  list  of  those  to  whom 
the  oompbiinant  had  granted  licenses,  which 
Ust  was  presented  hef ore  the  master  at  the  de- 
fendants request  If  made  by  such  infringe^ 
ment  they  can  hardly  be  set  up  against  tne 
complainant  to  reduce  the  amount  of  profits 
made  by  the  defendants.  There  is  something 
singular  i^ut  this  part  of  the  case.  If  folded 
strms,  suitable  for  the  defendants'  purpose, 
could  have  been  procured  in  the  maricet  bvthem 
at  such  a  low  price  as  is  pretended,  wnv  did 
they  not  procure  them  in  that  wav  after  being 
enjoined  against  udng  the  complainant's  ma- 
chine, instnd  of  making  them  bv  the  disad- 
vantageous method  of  using  a  sin^  folder  and 
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.^  «X  ihrsHons  of  appeal  must 

.r  ^t^wmE  «f  meal,  is  assigned 

toM   fc  ite  .9MKt  below  to  refer  the 

u  A* -MHVr  iar  tbe  purpose  of  re- 

_  some  observations 

in  the  brief  of  the 

, W^)  Ultblt  HmX  that  matter  was 

^v  »dai«Hiia  a»  tte  dfacretion  of  the  court, 
Awi^  laoaiH  profMdtfb^  HUide  the  ground  of  ob- 
^^uMtt  oa  Uus^  :ippiiriL  Xew  evidence,  discov- 
c£««ia£lar  tb^^laftDn^Mdre  the  master  is  closed, 
u^y,  '.Apc^fMr  (MM^  b»  ground  for  a  bill  of 
:««Mw^  jft  wliti:^!.  iana  may  be  joined  and  evi- 
immM  ittiduc^i  t)!3r  bolk  parties  in  the  usual  way. 
Dm  iafeihlttite  «n  not  concluded  by  the  re- 
fns^  of  tii^  QQitttk  on  mere  affidavits,  to  refer 
tbttcauB^tMi^lotka  master.  An  examination, 
t)D«<«^  Q^^tte  aftdavits  presented  to  the  court, 
4«Mi.  QQi  QWTtett  us  that  a  further  inquiry 
3<Km^  Itttv^  ^wtt  oidered. 

lb  tjiii»9iMi^dtoiing  the  case  on  its  merits,  as 
pc^a^fHit  iQr  ^e  evidence  taken  before  the 
riMiitty  ^  lepoit  thereon,  and  the  exceptions 
tu  ^119:4  Ktp<vt«  we  have  deemed  it  unnecessary 
«MiwteaiQr  lemarks  as  to  the  statiu  of  a  defend- 
:ini  M(M«  a  master  on  a  reference  under  a  de- 
<(W  p^  trnflm.  Both  parties  in  this  case 
a^^M  lo  teve  taken  for  granted  that  the  rights 
g^  the  Mendants  were  the  same  as  if  the  decree 
btti  b««D  made  upon  answer  and  proofs.  In  the 
Eatg&h  practice,  it  is  true,  as  it  existed  at  the 
Sn^  of  the  adoption  of  our  present  Rules  (in 
1843),  the  defendant,  after  a  decree  pro  eortfesBo 
and  a  reference  for  an  account,  was  entitled  to 
appear  before  the  master  to  have  notice  of,  and 
Ukepart  in.  the  proceedings,  provided  he  ob- 
tainedan  order  of  the  courl  for  that  purpose, 
which  would  be  granted  on  terms.  2 1^.  Cn. 
Pr  804.  Isted.;  Ditto.  1858, 2d  ed.  by  Perkins; 
ff^n  Y.Heyn,  Jacob,  49.  The  form^  pracuce 
in  Uie  Court  of  Chancery  of  New  York  was 
substantially  the  same.  1  HofC  Ch.  Pr.,  520; 
1  Barb.  Ch.  Pr.,  479.  In  New  Jersey,  except 
in  plain  cases  of  decree  for  foreclosure  of  a 
mortgage  (where  no  reference  is  required),  the 
matter  is  left  to  the  discretion  of  the  court. 
Bometfanes  notice  is  ordered  to  be  given  to  the 
defendant  to  attend  before  the  master,  and  some- 
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ai  it  is  also  in  the  Chancellor's  d 
zmtuik  to  order  a  bill  to  be  taken  pro  etmfei 
inr  a  default,  or  to  order  the  complainant 
iii£»  proofs  to  sustain  the  allegations  of  the  l>£ 
^^iiao's  Dig.  Art.  Chancery,  §  21;  Gen.  Or 
<X  XIV.,  a-7;  Brundage  v.  Ooo^eOow,  4  Hali 
QlSIS. 

As  we  have  seen,  bv  our  18th  Rule  in  £q\ii 
H  is  provided  that  if  the  defendant  make  d 
fralt  in  not  filing  his  plea,  demurrer  or  a 
swer  in  proper  time,  the  plaintiff  may,  as  oi 
alternative,  enter  an  order  as  of  course  tli 
the  bill  be  taken  pro  eoitfesso,  **and  Vkertupt 
the  cause  shaU  he  proceeded  in  ex  parte.**  Tl 
old  Rules,  adopted  in  1822,  did  not  conta. 
this  ex  parte  clause;  they  simply  declare 
that  if  the  defendant  failed  to  appear  and  fi 
his  answer  within  three  months  after  appes 
ance  day.  the  plaintiff  might  take  the  bill  f  i 
confessed,  and  tliat  the  matter  thereof  shou 
be  decreed  accordingly;  the  decree  to  be  abs 
lute  unless  cause  should  be  shown  at  the  ne 
term.  See  Equitv  Rules  VI.  and  X.  of  1S2 
7  Wheat  vn,  eaia  Pendleton  v.  Ecane,  4  Was 
C.  C.  836;  (yEara  v.  MaeOimnea,99  U.  8.,  IJ 
[bk.  28,  L.  ed.  840].  Under  these  rules  tl 
English  practice  was  left  to  TOvern  the  sube 
quent  course  of  proceeding,  by  which,  as  \ 
have  seen,  the  defendant  might  have  an  ord 
to  permit  him  to  appear  before  the  master,  ax 
be  entitled  to  nbtice.  Whether  under  the  pit 
ent  rules  a  different  practice  was  intended  to  1 
introduced  is  a  question  which  it  is  not  neo€ 
sary  to  decide  in  this  case. 

iTie  decree  of  the  Oireuit  Court  ie  affirmed. 
True  copy.   Test: 

James  H.  If  oKenney,  Qerk,  Sup.  Ooiirt«  U. 

atied-lMU.  8.,4IA. 


UNITED  STATES,  Appi.. 

DAVID  W.  MINOR. 

(See  S.  Cm  Reporter^  ed.,  233-244.) 

PMie  lande-^emedy  of  United  States  in  eguii 
to  set  aHde  fMtent— fraud— deeieioju  of  Ian 
offieen—how  far  conclusive. 

•L  The  United  States  has  the  Hune  remedy  to 
oomt  of  equity  to  set  aside  or  annul  a  patent  f  < 
land,  on  thefirroundof  fraud  to  proourinflrlta  issui 
which  an  todividual  would  have  to  regard  to  h 
o«ni  deed  procured  under  similar  circumstance 

:;.  The  dootrtoe  of  the  conclusivenesB  of  Jud| 
ments  and  decrees  of  courts,  as  between  those  wh 
are  parties  to  the  litigation,  is  not  applicable  to  tk 
United  States,  to  regard  to  the  proceedings  bef  oi 
the  land  officers  to  granting  patents  for  tne  publ 
land. 

8.  Though  it  has  been  said  very  truly  in  some  oa» 
that  the  officers  of  the  Land  Department  exercii 
functions  to  their  nature  Judicial,  this  has  referent 
to  cases  in  which  todivldiialshave,  as  between  eac 
other,  contested  the  right  to  a  patent  before  thoi 
officers,  whose  decision  as  to  the  facts  before  thei 
is  held  to  be  conclusive  between  those  parties. 

4.  But  fraud  or  Imposition  on  those  officers,  or 
radical  mistake  by  them  of  the  law  governing  tl 
disposition  of  the  public  lands,  has  always  beenheJ 
to  oe  subject  to  remedy  to  a  court  of  equi^ :  an 
where  there  has  been  no  contest,  and  the  ofaJn 
ant  produces  without  opposition  his  ex  parte  prooi 
of  perfonnanoe  of  the  necessary  oonoitlons,  It 

•Head  notes  by  Mr,  JuSUce  Mn.T.inL 
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tt^  eqsll7  iJiooM  lire  the  sot- 

fouDded  In 


[Xo.896.] 
7,mS,    Decided  Mar,  so,  1885. 

I  IRiLtai  *e  Gbcoit  Court  of  the  United 
IftMlaribeDittfclof  Gblifornia. 

^wtmjmAlagU  al  the  CMe  mppeai  in 
^^tmm  te  oooft. 

Mr.  rwrnfi.  aMeiUfr-Gen.,  for  ap- 


'•  for  appellee: 

gC  tke  oAoen  of  the  land  de- 

Hie  facts  wbetber  the  preemp- 

W  settled  upon  and  inhabited 

lie  kDd,  was  a  Judicial  decision 

before  them  and  is  con- 

the  United  States 


Vr«  T  Tm  Brwmt,  19  WaD.,  063  (86  U.  S. 
12  L  d.«i:  Sktpie^  T.  Cbic«m,91U.  S.  840 
a  t  L  ii  er .  see  also,  Jf afVVtfK  V.  JWsM0, 

:  i.491  (bk.  t5,  L.  ed.  801);  M<wn  ▼. 
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<  ite  T  Mrrjr,  6  SawT.,  79;  Vance  v. 
^-«K  Ml  C.  a.  51f  (bk.  36,  L.  ed.  981.) 

*^  incshr  acts  of  frmod  charged  in  the 
<i>«  BM  nek  as  win  vitfajrize  a  court  of 
e?  a  A  aride  or  distal*  the  Judgment  and 

It  All,  48sw7..  43;  U.  A  v.  Tkrod> 
«^«r&<l  (bk.  25.  L.  ed.  98);  8mM^ 

•  '^  r.  ljiaf.104  U.  &.  640  (bk.  36,  L.  ed. 
'*  'mt.  B^riniik (smro). 

«aif  iqny  hare  do  jurtsdlction  of  mat- 
^•iWiiain,  naless  specially  conferred  by 
«a  JtesHT.  Gidkr.  2  Curt.,  300.  Section 
S^atkvtedSCaSutes  does  not  confer  it 

m  tf  cMBi  too  late  and  the  claim  is  stale . 
^.ffeiBd,OT.as<0/ 21>an.  Ch.  Pr.,  1586; 
^  «  Ibna,  M  Mass.,  318;  /YjniMwtA  ▼. 
KitAIa^OS;  AadMT  ▼.  Bsd^,  SWalL, 

•  •  '  t.  bk.  ItTl.  ed.  888);  «tMmt  v. 
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drilyered  the  opinion  of 

snesl  frosn  a  decree  of  the  Cir- 

rSe  Dterict  of  California,  dis- 

la  «f  the  United  States  on  de- 

to  set  aside  and 

^TjlM  United  States  to 

5,  ft76,  for  the  northwest 

18,  township  6,  north  range 

bSferidbn.    ThebiUas 

In  SDbelanoe  the  following 

Std  day  of  October, 

statement  in  the 

^Ire  fahn  a  ri^t  of  pre- 

that  he  had  made 

of  that  Tear;  and 

the  usual  aiBdarit 

tbe  land  in  March  of 

be  had  improTed  it, 

to  reside  on 

and  had 

of  it    He  also  made 

that  he  had  not 


so  settled  upon  and  improved  the  land  with  any 
agreement  or  contract  with  any  person  by 
whidi  the  title  he  might  acquire  would  inure 
to  tbe  benefit  of  the  latter.  He  also  made  oath 
that  he  was  not  the  owner  of  820  acres  of  land 
in  any  State  or  Territory  in  the  United  States. 
These  afDdayits  bein£  received  by  the  register 
and  receiver  as  true,  he  paid  the  money  neces- 
sary to  perfect  his  right,  received  of  them  the 
usual  certificate  called  a  patent  certificate,  on  [235] 
whidi  there  was  issued  to  him  at  the  General 
Land  OflSce  in  due  time  the  patent  which  Is 
now  assailed. 

The  bill  then  charges  that  all  these  statements, 
made  under  oath  before  the  land  officers,  were 
false  and  fraudulent.  That  defendant  had 
never  made  the  settlement,  nor  cultivation,  nor 
improvements  mentioned;  that  he  had  never 
rended  on  the  land,  but  during  all  the  time  had 
lived  and  had  hts  home  in  a  village  about 
twelve  mOes  distant;  and  tiiat  he  had  not  made 
these  proofs  of  settlement  to  appropriate  the 
Und  to  his  own  use,  but  with  intent  to  sell  the 
same  to  some  person  unknown  to  the  plaintiff. 

It  is  also  charged  that  defendant  produced, 
in  corroboration  of  his  own  statement,  the  affl* 
davit  of  a  witness,  one  Joseph  Ohuitt,  who  tes- 
tified to  the  settlement,  improvement  and  red* 
dence  of  defendant,  all  of  which  was  false  and 
f raudident  It  is  then  aDeged  that  by  these 
false  affidavits  the  land  officers,  supposing  them 
to  be  true,  were  deceived  and  misled  into  allow- 
ing said  preemption  claim  and  issuing  said  pa- 
tent, to  the  great  injuir  of  the  United  Statea 

A  demurrer  to  this  biU  having  been  sustained, 
plaintiff  was  allowed  to  file  an  amendment,  by 
which  it  is  set  out  that  one  Richard  Spence  en- 
tered upon  the  west  half  of  the  quarter  section 
in  question  on  the  first  dav  of  April,  1872,  with 
the  intention  of  preempting  the  same  as  soon 
as  the  lands  were  surveyed  and  open  to  pre- 
emption, and  that  on  the  22d  day  of  Octooer, 
1874,  the  approved  plat  of  said  surveys  was 
duly  filed  in  tbe  land  office  at  Humboldt,  and 
on  the  8d  day  of  December  thereafter  Spence 
made  his  declaratory  statement  for  the  west 
half  of  that  quarter  section  and  the  west  half 
of  the  southwest  quarter  of  the  same  section. 
It  is  further  alleged  that  Spence,  having  com- 
plied with  the  terms  authorudng  his  preemption 
oy  actual  residence,  improvement  and  cultiva- 
tion, and  having  commuted  his  preemption 
ri^t  for  a  homestead  right,  and  perfected  his 
ciutivation  and  improvement  by  a  five  years' 
residence,  and  paid  the  fees  of  the  officers, 
made  application  on  the  6tb  day  of  April,  1880, 
for  his  patent,  to  which  he  was  legally  entitled: 
but  it  was  found  that  Minor's  patent  covered  [2361 
half  his  daim,  to  wit:  the  west  half  of  the 
northwest  quarter  of  the  section. 

The  titie  having  passed  from  the  United 
States  to  Minor  for  the  entire  quarter  section, 
no  patent  could  be  issued  to  Spence,  who  was 
and  still  is  equitably  entitied  to  a  part  of  it 
To  this  biU,  as  amended,  the  Circuit  Court 
again  sustained  a  demurrer  and  dismissed  it, 
and  from  that  decree  this  appeal  is  taken. 

The  Circuit  and  District  Judges  have  certi- 
fied a  division  of  opinion  oa  il^t  propositions 
of  law,  which  they  believe  to  arise  out  of  this 
demurrer,  as  follows: 

I.  Whether  the  frauds  and  pertuiy  aUeml 
in  the  bOl  as  the  equiuble  grounds  for  vacaung 
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the  patent  in  qnesdon  are  frauds  extrinsic  and 
oollateral  to  the  matter  tried  and  determined  in 
the  land  office  upon  whidi  the  patent  issued 
and  constitute  sudi  frauds  as  entitle  the  com- 
plainant to  relief  in  a  court  of  equity. 

n.  Whether  perjury  and  false  testimony  in 
A  proceeding  before  tlie  land  office,  such  as  al- 
leffed  in  the  said  amended  bill,  by  means  of 
which  a  oatent  to  a  pOTtion  of  the  public  land 
is  fraudulently  and  wrongfuUy  secured,  is  such 
a  fraud  as  wiU  require  a  court  of  equi^  to  va- 
cate thepatent  on  that  ground  alone. 

nL  Whether  the  deosion  and  determination 
of  the  questions  involved,  on  false  and  perjured 
testimonv,  as  set  forth  in  the  said  amended  bill, 
and  the  issue  of  a  patent  thereon,  are  not  con- 
clusive as  against  the  United  States  on  a  bill 
filed  to  vacate  thepatent  so  issued. 

IV.  When  the  United  Statesfiks  a  bill  to  va- 
cate a  patent  on  the  ground  that  it  was  fraudu- 
lentlv  obtained  upon  false  testimony,  as  alleged 
in  ssjd  amended  bill,  whether  it  is  necessary  to 
offer  in  the  bill  to  return  the  purchase  money 
paid  for  the  land  by  the  patentee. 

Y.  Whether  a  court  of  equi^  will  enforce 
the  penalties  and  forfeitures  imposed  by  section 
2262  of  the  Revised  Statutes  of  the  United 
States,  for  obtaining  a  patent  to  land  upon  false 
affidavits. 

VL  Whether  the  remedy  at  l&w  provided  by 
said  section  and  an  indictment  for  peiiury  are 
not  the  only  remedies  for  the  wrong  alleged  in 
the  amended  bilL 

yn.  The  bill  of  complaint  having  been  orig- 
inally filed  in  this  case  on  June  19,  1888,  more 
than  seven  years  and  five  months  after  the  is- 
sue of  the  patent,  whether  the  claim  to  vacate 
the  patent  on  the  ground  of  fraud  is  stale,  and 
whether  the  bill  ought  to  be  dismissed  on  that 
ground. 

VlIL  Whether  the  demurrer  to  the  said 
amended  bill  should  be  sustained. 

As  regards  the  last  of  these  questions,  it  does 
not  present  taij  such  well  defined  point  of  law 
as  can  be  certified  to  this  court  for  an  answer. 
It  merely  presents  the  whole  case  without  ^ow- 
inff  a  distinct  point  in  regard  to  which  the 
Judges  were  opposed  in  opinion.  U,  8.  v.  Wad- 
€UU,  112  U.  8.,  76  [bk.  28,  L.  ed.  673].  But,  as 
it  must  be  answercKl  by  th6  action  of  the  court 
in  afikming  or  reversing  the  decree,  this  is  im- 
materiaL 

With  regard  to  the  fourth,  fifth  and  sixth 
questions,  we  have  no  difficulty  in  holding  that 
neither  the  provisions  of  section  2262  of  the  Re- 
vised Statutes,  nor  the  liabOity  to  indictment, 
nor  the  actual  indictment  and  conviction  of  Uie 
defrauding  party  for  perjury  in  such  case  as 
this,  in  any  manner  supersedes  or  debars  the 
United  States  of  the  remedy  by  bill  in  chancery 
to  vacate  the  patent  obtained  by  such  fraudu- 
lent practices.  On  the  contrary,  the  provision 
of  the  section  above  mentioned,  that  tne  person 
who  makes  the  false  oath  in  the  premises  shall 
forfeit  any  money  he  may  havepsld  for  the  land 
answertm  the  negative  the  fourth  question, 
namely:  Is  the  United  States  bound  to  offer  in 
the  UU,  in  a  case  like  this,  to  return  the  pur- 
«hast  monnrt  The  statute  declares  it  is  for- 
f^ted.  and  inough  the  party  may  lose  the  land, 
be  alsokees  his  money  as  a  penalty  of  his  per- 
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he  Mventh  question,  with  regard  to  laches 


tit 


in  bringing  the  suit,  we  answer  by  saying,  tbi 
in  the  present  case  there  is  no  such  laches  snow 
as  will  Justify  the  court  in  dismissing  the  bil 
Waiving  for  the  present  the  general  prop 
sition  t£tt  time  does  not  run  against  the  €k>' 
emment,  from  the  effect  of  which  we  see  n 
escape  in  the  short  period  of  seven  years  and 
half,  it  is  pretty  clear  on  the  face  of  tne  bill,  th^ 
the  first  (uscovery  of  the  fraud  was  made  wlic 
Spence,  on  applying  for  his  patent  under  it 
homestead  law,made  it  known  that  he  had  bee 
residing  on,  improving  and  cultivating  a  pa 
of  the  land  included  m  Minor's  patent  durii] 
the  time  Minor  swore  he  was  doing  the  san 
thing.  Of  course  lapse  of  time  as  a  defense  1 
a  suit  for  relief  for  these  frauds  did  not  b^gin  1 
run  until  the  tmad  was  discovered. 

The  first  three  questions  may  be  consideit 
together.  If  an  inoividual  or  a  corporation  hs 
been  induced  to  part  with  the  title  to  land,  < 
any  other  property,  by  such  a  fraud  as  that  a 
out  in  this  bill,  there  would  seem  to  be  no  dj 
ficulty  in  recovering  it  back  by  appropriate  j 
didaf  proceedings.  If  it  was  a  sale  and  co 
veyance  of  land  induced  by  fraudulent  miare 
resentation  of  facts  which  had  no  existence,  < 
which  the  grantor  relied  and  had  ari^t 
rely,  and  which  were  essential  elements  of  tl 
consideration,  there  would  be  no  hesitation 
a  court  of  equity  giving  relief;  and  where  tl 
title  remained  in  tne  possession  of  the  fraud 
lent  grantee,  the  court  would  surely  annul  tl 
whole  transaction,  and  require  a  reconveyan 
of  the  land  to  the  grantor.  The  case  present 
to  us  by  the  bill  is  one  of  unmitigated  frai 
and  imposition,  consummated  by  means  of  re 
resentations  on  which  alone  the  sale  was  mad 
every  one  of  which  was  false.  The  law  ai 
the  rules  governing  these  preemption  sales  i 
quired  in  every  instance  the  settlement  and  re 
denoe  for  a  given  time  on  the  land,  the  actii 
cultivation  of  a  part  of  it,  and  building  a  ho\] 
on  it.  It  required  that  the  claimant  £oald  « 
this  wiUi  a  purpose  of  acquiring  real  own< 
ship  for  himseu  and  not  for  another,  nor  wi 
a  purpose  to  sell  to  another. 

in  the  case  as  presented  by  this  bill  none 
these  thinss  were  done,  though  the  land  office 
were  macte  to  believe  they  were  done  by  t 
false  representation  of  the  defendant  It  w 
a  case  where  all  the  requirements  of  the  li 
were  set  at  naught,  evaded  and  defied  by  o 
stupendous  falsehood,  which  included  all  t 
requirements  on  which  the  right  to  secure  t 
land  rested.  There  can  be  no  question  of  t 
fraud  and  its  misleading  effect  on  the  office 
of  the  (Government,  and,  in  a  transaction  1 
tween  individuals,  it  makes  a  dear  case  for 
Uef. 

Is  there  anything  in  the  circumstance  tl 
these  misrepresentations  were  supported  by  p 
Jury,  that  tne  defendant  made  oath  to  his  ftd 
hoods  and  procured  a  false  affidavit  of  a  vdtn< 
to  corroborate  himself,  which  should  dejui  ve  t 
injured  parQr  of  relief?  It  would  seem  ratti 
to  add  to  the  force  of  the  reasons  for  such  ; 
lief  that  fraud  and  falsehood  were  re-cnforc 
by  perjury. 

Is  there  any  reason  to  be  found  in  the  re 
tion  of  the  Gtovemment  to  such  a  case  as  tl 
which  will  deprive  it  of  the  same  right  to 
Uef  as  an  individual  would  have?  On  the  a 
trary,  there  are  reasons  why  the  Government 
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if  cast  ihoiild  nol  be  held  to  the 
in  guarding  aiMiinst  fraud  as  a 
ui  ml  esUte.  The  GoTeniment 
«-j  m^iaai  aad  mfllioot  of  acres  of  land, 
«^  t  as  br  kv  open  to  preemption,  home- 
t»:  ni  pcbfic  and  prirate  sale.  The  right 
■..  *jr  x»  to  tbeae  lands  are  to  be  obtained 
^«  a^fattnuncnt  only  in  accordance  with 
i«c  rrjm  ii  kv.  For  the  more  convenient 
of  the  sale  of  these  lands,  and  the 
bj  indiTiduals  of  the  inchoate 
and  homestead,  and  their 
the  issuing  of  a  title,  called  a 
m  fsrabHsbed  in  each  hud  district 
a  /Lt  a  Tkkb  axe  two  ofBcera,  and  no  more, 
z^  agMtf  and  reoeiTer.  These  districts 
-  /t  ncUc  tvcBtj  tiumaand  souare  miles  or 
£  r  a  i£  [mof  whi<^  the  lands  of  the  Qov- 
ra/A  Kb^  to  sale,  preemption  and  home- 
tM  m  foand.  These  officers  do  not,  they 
thflse  lands.  They  have  maps 
loeation  of  the  goyemment  lands 
■c  a^  nAdiiiaion  into  townships,  sections 
A  pern  if  Kctions,  and  when  a  person  de- 
rta  Bate  a  cbim  to  any  of  them,  he  goes 
^•m  *ea  and  makea  the  necessary  state- 
ly ifidsna  and  rtaima,  of  all  which  they 
mi  a^nrada  and  oof^,  which  are  for- 
•PM  k>  Ike  General  Land  Office  at  Wash- 


^r  it  traA  of  these  statements  they  are 
■  »W  to  rdy  on  tbe  oaths  of  the  parties 
M-Lwekim*,  andsacb  «r  jMrto  affidaTi^"  as 


out  of  ten,  perhaps  in  a  much 
tbe  proceedings  are  wholly 
la  ^  absence  of  any  contesting 
*sac  hr  a  ricbt  to  purchase  or  secure  the 
av  ^larty  applying  has  it  an  his  own  way. 
-  mu§  ^'owa  statement,  sworn  to  before 
and  be  produces  affidavits.  If 
the  requirements  of  the 
seeds^  and  what  is  required 
••«Akao«a  that  it  ia  reduced  to  a  formu- 
&  ^  a  att  posiible  for  the  officers  of  the 

in  a  few  rare  instances,  to 

tlie  truth  or  falsehood  of 

In  the  cases  where  there  is 

there  k  no  adversary 

Tbe  United  States  is 

no  resistance  to  the  estab- 

and  makes  no  ivue  on 

of  tlM  ckUmant 

be  aocoeeds  by  misrepre- 
kf  frsodnlmt  practices,  aided  by 
v^.  Mt  would  auem  to  be  noore  reason 
^mZwmd  Siatea*  na  the  owner  of  landof 
*^  s  hsi  teoi  defrnnded  tyy  these  means, 

that  fraud— all  the 


'^i 
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the  eooTln  can  rive— than  hi  the 
k  owner  of  a  few  acres  of  land 


BslkefiaBd  has  been  prscticed. 
■ikoniikt  by  tlie  Uniied  Sutes  against 
» m  Hfalt  a  patent  for  land  on  tlie 
rf  tead  In  pcocariag  Its  issue,  thk 


'^•si-  "bway  be  admitted,  as  stated  by 
*^^  AM  H,  apon  any  state  of  facts,  the 
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lawfuUr  issued,  the 

m  against  collateral  sttack, 

:  iHt  that  presumption 

k  a  sidk  by  tbe  United  Sutesdi- 

_  Iks  plsBl  and  seeking  Its  can- 

'teband  In  the  conduct  of  l^oseoffi- 

^^1  U.  &.  Boos29. 


cers.    Moffat  y.  U.  8.,  113  U.  8.,  24  [bk.  28^ 

The  principle  is  equally  applicable  when 
those  officers,  though  whoUv  innocent,  were 
imposed  upon  and  deceived  by  the  fraud  and 
false  swearing  of  the  party  to  whom  the  patent 
was  issued. 

The  learned  Judge  whose  opinion  prevailed 
in  the  Circuit  Court  and  is  found  in  the  record, 
has  been  misled  by  confounding  the  present 
case  with  that  of  u.  8.  v.  Throckmorton,  98  U. 
8.  61  [bk.  25,  L.  ed.  98],  and  Vance  v.  Bur- 
bank,  101  U.  8.  514  [bk.  25,  L.  ed.  929],  and 
thus  applying  principles  to  this  which  do  not 
belongto  it. 

In  Throckmorton* $  Caae,  it  is  true,  a  part  of 
the  relief  sought  was  to  set  aside  a  patent  for 
land  issued  by  the  United  8tate8.    But  the 

Sktent  was  issued  on  the  confirmation  of  a 
exican  grant  after  proceedings  prescribed  by 
the  Act  of  Congress  on  that  subject  These 
proceedings  were  Judicial  They  commenced 
before  a  board  of  commissioners.  There  were 
pleadinn  and  parties,  and  the  claimant  was 
plaintiff,  and  the  United  States  was  the  defend- 
ant Both  parties  were  represented  by  counsel, 
the  United  States  having  m  all  such  cases  her 
refiplar  District  Attorney  to  represent  her. 
Witnesses  were  examined  in  the  usual  way,  by 
depositions,  subject  to  cross-examinations,  and 
not  by  ex  parte  affidavits.  From  this  tribunal 
there  was  a  right  of  appeal  to  the  District 
Court,  and  from  that  court  to  the  Supreme 
Court  of  the  United  States  by  either  party. 
There  was  nothing  wanting  to  make  such  a 
proceeding,  in  the  highest  sense,  a  judicial  one, 
and  to  give  to  its  final  judgment  or  decree  aU 
the  respect,  the  verity,  the  conclusiveness, 
which  belong  to  such  a  final  decree  between 
the  parties.  The  patent  could  onlv  issue  on 
this  final  decree  of  confirmation  of  the  Spanish 
or  Mexican  grant,  and  was,  in  effect,  but  the 
execution  of  that  decree. 

It  was  to  such  a  case  as  thk  that  the  ruling  in 
Tkroekmorton'i  Case  was  applied.  The  court 
said  in  that  case,  which  was  a  bill  to  set  aside 
the  decree  of  confirmation:  ' 'The  genuineness 
and  validity  of  the  concession  from  Micheltor- 
ena,  produced  by  complainant,  was  the  single 

auestion  pending  before  the  board  of  commis- 
ioners  and  the  District  Court  for  four  years. 
It  was  the  thing,  and  the  only  thing,  that  was 
controverted,  s^  it  was  essential  to  the  decree. 
To  overrule  the  deuturrer  to  thk  bill  would  be 
to  retry,  twenty  vears  after  the  decision  of 
those  tribunak,  the  very  matter  which  they 
tried,  on  the  ground  of  fraud  In  the  doc- 
ument on  which  the  decree  was  made.  If  we 
can  do  thk  now,  some  other  court  may  be 
called  on  twenty  years  hence  to  retry  the  same 
matter  on  another  allegation  of  fraudulent  com- 
bination in  thk  suit  to  defeat  the  ends  of  jus- 
tice; and  so  the  number  of  suits  would  be 
without  Umit  and  litigation  endless  about  the 
single  question  of  the  validity  of  thk  docu- 
ment" 

It  needs  no  other  remariu  than  those  we  have 
already  made,  as  to  the  nature  of  the  proceed- 
ing before  the  land  officers,  to  show  how  inap- 
propriate thk  language  Is  to  such  a  proceeding. 
Here  no  one  question  was  In  issue.  Ko  issue 
at  all  was  taken.  No  adversary  proceeding 
was  had.    No  contest  was  made.    The  officere. 
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Actinff  on  such  eyidenoe  as  the  dalmant  pie- 
■enteo,  were  bound  by  Hand  by  the  law,  to  is- 
Boe  a  patent  They  had  no  means  of  contro- 
verting its  truth,  and  the  Government  had  lio 
attorney  to  inquke  into  it  Surely  the  doctrine 
applicable  to  the  condusiye  character  of  the 
[2431  Bolemn  Judementa  of  courts,  with  full  jurisdic- 
tion over  tne  parties  and  the  subject-matter, 
made  after  appearance,  pleadings  and  contest 
by  Darties  on  both  sides,  cannot  be  properly 
applied  to  the  proceedings  in  the  land  office  in 
such  cases. 

So,  also,  as  regards  the  case  of  Fan^  y.  Bur- 
hank  [ttipra],  the  language  of  the  court  in  re- 
gard to  the  condusiyeneBS  of  the  decision  of  the 
&nd  office  must  be  considered  with  reference 
to  the  case  before  it.  That  was  not  a  case  by 
the  grantor,  the  United  States,  to  set  aside  the 
patent,  but  by  a  party,  or  the  heirs  of  a  party, 
who  had  contested  the  right  of  the  grantee  be- 
fore all  the  officers  of  the  Land  Department  up 
to  the  Secretary  of  the  Interior,  and  been  de- 
feated, and  where  the  whole  question  depended 
on  disputed  facts,  the  evidence  of  which  was 
submitted  by  the  contestants  to  those  officers. 
In  such  a  case,  where  there  was  full  hearing, 
rehearing,  and  issues  made  and  tried,  the  oo- 
servation  of  the  court,  *'  that  the  decision  of  the 
proper  officers  of  the  department  is  in  the  nat- 
ure of  a  Judicial  detennination  of  the  matter 
in  dispute,"  is  well  founded. 

It  hias  been  often  said  by  this  court  that  the 
land  officers  are  a  special  tribunal  of  a  fiuiH 
tudidal  character,  and  their  decision  on  the 
facts  before  them  is  conclusive.  And  we  are 
not  now  controverting  the  principle  that  where 
a  contest  between  individuals,  for  the  right  to 
a  patent  for  public  lands,  has  been  brought  be- 
fore these  ofDcers,  and  both  parties  have  beem 
represented  and  had  a  fair  hearing,  thoM  pa^ 
ties  are  concluded  as  to  all  the  facts  thus  in 
Issue  by  the  decision  of  the  officers. 

But  m  proceedings  like  the  present,  wholly 
sx  parte,  no  contest,  no  adversary  proceedings, 
no  reason  to  suspect  fraud,  but  where  the  pa- 
tent is  the  result  of  nothing  but  fraud  and  per- 
luxy,  it  is  enouffh  to  hold  that  it  conveys  the 
Itf^  title,  and  It  would  be  going  quite  too  far 
to  say  that  it  cannot  be  assailed  by  a  proceed- 
ing in  equity  and  set  aside  as  void,  if  the  fraud 
k  provea  and  there  are  no  innocent  holders  for 
[S441  Talue.  We  have  steadily  held  that,  though  in 
the  absence  of  fraud  the  facts  were  concluded 
by  the  action  of  the  Land  Department,  a  mis- 
construction of  the  law,  by  which  nlone  the 
successful  party  obtained  a  patent,  might  be 
OGirecied  in  eqmty;  much  more  when  there  was 
ttmud  and  imposition. 

If,  by  the  case  as  made  by  the  bill,  Spenoe's 
daim  had  covered  all  the  luid  patented  to  Mi- 
nor,  it  would  present  the  question,  whether  the 
United  States  could  bring  this  suit  for  Spence's 
boD^lt  The  Government,  in  that  case,  would 
certainly  have  no  interest  in  the  land  when  re- 
corered*  as  it  must  go  to  Spence  y^ithout  any 
huthar  oompensation.  And  it  may  become  a 
fTaT«  quesuon,  in  some  future  case  of  this 
dMUMder,  how  far  the  officers  of  the  Govern- 
MWl  oan  be  pennitted,  when  it  has  no  interest 
Ift  IW  property  or  In  the  subiect  of  the  litiga- 
llwk,  l«^  use  its  name  to  set  aside  its  own  patent 
iMe  wycth  it  has  received  full  compensation,  for 
Ik^  taMftI  d  a  rival  dalmant    Thequestion, 
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however,  does  not  arise  here,  for  half  the  Ian* 
covered  by  the  patent  would  revert  to  ttk 
United  States  if  it  was  vacated,  and.  as  betwee 
the  United  States  and  Minor  it  was  one  trani 
action  evidenced  by  one  muniment  of  title,  tb 
question  does  not  arise ;  certainly  not  on  di 
murrer  to  this  bill. 

The  result  of  these  considerations  is,  that  tb 
first  and  second  questions  are  answered  in  th 
affirmative ;  the  third,  fourth,  sixth  and  sei 
enth  in  the  negative ;  and  the  fifth  is  iminatt 
rial 

2^  decree  of  the  Circuit  Court  ie  revermec 
and  the  ease  remanded  for  further  proeeedini 
not  inconeietent  tcith  tnie  opinion. 
True  oopy.   Test : 

James  H.  MoKeoney,  CHerk,  Sup.  Ooart,U.  1 


FARMINGTON  VILLAGE,  Ftff.  in  — . .  ., 

e. 

EBEN  P.  PILLSBURY. 

(See  S.  C,  Bepoiter'sed.  188-141) 

Jurisdiction;  coUasive  assignment  qf  coupons  i 
corner—construction  of  the  Act  of  1873-— t) 
km  prior  to  1876, 

"L  Under  the  Act  of  March  8, 187S,  the  holders  < 
promissory  notes  or  of  foreign  or  domestio  bills  < 
exchange,  who  are  citizenfi  of  a  State  in  whlob  tt 
decisions  of  the  coorts  have  been  adverse  to  tbe 
interests,  cannot,  by  collusive  transfen  to  oitize] 
of  other  States,  create  a  case  apparentbr  ooflrnizab 
in  the  Courts  of  the  United  Steves,  and  nave  it  pro 
eouted  by  their  aasigneee  in  those  tribunals  for  the 
benefit. 

2.  The  holders  of  interest  coupons  <m  munlotpi 
bonds  transferred  them,  to  the  amount  of  $7«ftae,  i 
the  defendant  in  error,  the  consideration  belngr 
note  for  tSOOand  an  agreement  to  pay  over  the  be 
ance  of  flity  per  cent  of  the  net  amount  when  og 
lected.  Heta^  that  a  suit  on  said  coupons  brous-l 
in  the  Circuit  Court  of  the  United  States,  shoulcTi 
dismissed  for  want  of  Jurisdiction,  the  ease  belx 
within  the  Act  of  1875. 

[No.  199.] 
Argued  Mar.16, 17,1886.  Decided  Mar.  SO,  ISS, 

rr  ERROR  to  the  Circuit  Court  of  the  XJniU 
States  for  the  District  of  Maine. 

This  action  was  brought  in  the  court  belo 
by  the  defendant  in  error  to  recover  the  amoui 
alleged  to  be  due  on  certain  interest  coupons  < 
bonds  issued  by  the  defendant 

A  jury  having  been  waived,  the  trial  by  t) 
court  resulted  in  a  division  in  opinion  betwee 
the  Judges.  The  opinion  of  the  presiding  jud^ 
being  in  favor  of  the  plaintiff,  Judgment  Wi 
rendered  for  him  for  $10,408.85,  with  cost 
whereupon,  the  defendant  sued  out  this  wi 
of  error. 

The  facts  of  the  case  are  stated  by  the  coui 

Messrs.  WUlimm  L.  Patnam  and  T^ 
H,  HaskeU,  for  plaintiff  in  error. 

Messrs.  Clukrles  F.  Libby  and  T.  B.  Hee 
for  defendant  in  error. 

ifr.  C?iirf  Justice  WaitB  delivered  the  opt 
ion  of  Uie  court: 
This  was  a  suit  upon  coupons  for  seml-tt] 

NOTB.— Jtirisdietlon  of  OlrouU  Courts  of  die  Out 
States— BuUs  upon  mumelpal  bonds  and  oouponi 
Act  of  1876.  Tlie  principal  cases  in  the  Supra 
Court  on  this  point  are  cited  in  the  opinion  in  ti 
above  case  of  Farmington  v.  Pillsburj.  8ee  a] 
note  to  McDonald  V.  8mal]ey;»U.&  a  Pet.)^  Cao,  h 
7,287. 
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OB  fbft  bonds  of  the  F&rmingtoo 

mmong  the  defenses 

to  tbe  effiBcl  that  the  plafntifl 

f^  bolder  of  the  coupons  in 

bej  were  plaoed  in  his  hands 

fv  :^  puftiUBe  of  bringing  a  sait  in  the 

0«  vt  of  tbe  United  States.    The  case 

br  tbe  ooort  ^ritboot  the  interven- 

here  with  a  special 

^  facH.  and  a  certificate  of  diyision  of 

tbe  judges  holding  the  court 

eatioQS  ariaiiu^   at  the  trial. 

ht    aoeatkns    oertiSed    was  this: 

Ike  plalwtTir  cnn  maintain  an  action 

vpon  tbe  ooapoos  declared  upon, 

to  which  they  were  at- 

to  him,  but  havine 

«Dv  am  atwajB  bcld  by,  citizens  oi 


fn  nyiirable  to  tbls  question,  which 
al  flndincB,  are  these: 
wbicb  tbe  coupons  were  cut 
\/f  Fbimington  Village  under  a 
hy  tbe  Legislature  of 
tbe  ▼fOage  corporation  to 
bft  tbe  extoision  pf  the  road 
Raiboad  Company  to  some 
tbe  limits  of  the  Village. 
beued  by  tbe  aaseseors  and 
YiUage  to  a  committee  of 
antlMvized  to  sell  and  dls- 
fcw  tbe  imipowe  mentsonod  in  the 
committee  received  any  of 
■earesDrw  and  treasurer,  and 
Tasy  1.  tflTD,  wbidh  was  the  date  of  the 
Bambam  and  eleren  others,  all 
of  f^Vgrty  suhject  to  taxation 
in  tbe  Village  Ccmoration,  filed 
Sopreme  Judicial  Court 
e,  in  Fn 


,,^, .  «.  Franklin  County, 

ooinpany,  the  assessorsaiid 

iHsee  of  the  ^^Ilage,  u>  en- 

iasabiff  the  bonds,  on  the 

of  antbority  of  law  for  that 

t  was  entered  at  the  July 

ooorty  and  held  under  aa- 

tbe  Sd  of  August,  1872,  when 

wftboot  prejudice.  After 

of  August,  187^,  other  tax- 

bffl  of  the  same  general 

■ame  dcfaxlants  and  the 

to  obtain  fubstantially  the 

t.  'To  cbfla  bin  tbe  Village  Corporation 

tbe  railroad  company  a 

caee  was  heard  by  the 

.J«Jt  Term,  1878,  and  kept  under 

^rtS  Aoffiiat  37,  1878,  when  a  de- 

^  ^  IS  tbe  bill  and  mnt- 

prared  lor.  The  of^on  of 

ed  m  70  He.  515,  and  is  to 

antborizing  the  VO- 

aid  tbe  extension  of  the  raO- 

andToid.  Thisopin- 

bgr  only  four  of  the  eight 

at  the  time  of  the 

in  the  cause  died 

\m  bit  hands  for  exami* 

oiede  tbe  four  judges  a 

flC  tbe  time  of  the  de- 


k   »«i» 
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peodfBcy  of  the  origi- 

poft  out  and,  with  the 

bought  by  citi- 


zens  of  Formington  and  members  of  the  Vil- 
lage Corporation.  The  coupons  in  suit  were 
collected  from  various  holders  of  the  bonds,  all 
residents  of  Farmin^n  and  citizens  of  the 
State  of  Maine,  about  May,  1880,and  transferred 
to  the  plaintifP,  a  citizen  of  Massachusetts,  sep- 
arate from  the  bonds.  The  plaintiff  gave  his 
note  and  agreement  for  these  coupons  to  the 
agent  of  the  holders  who  had  taken  them  to  dis- 
pose of,  as  follows: 
"$500.  Boston.  Ma/y  5, 1880. 

For  value  received  I  promise  to  pay  to  P. 
Dyer  five  hundred  dollars  in  two  years  with 
faiterest  E.  F.  Piflsbury." 

"Boston,  May  5,  1880. 

Whereas,  I  have  this  day  bought  of  P.  Dyer, 
of  Farmington,  coupons  of  the  Farmington 
Village  Corporation  to  the  amount  of  $7,922, 
and  given  him  my  note  for  the  same;  as  a  fur- 
ther consideration  for  said  coupons,  I  agree 
that,  if  I  succeed  in  collecting  the  full  amount 
of  said  coupons,  I  will  pay  him  fifty  per  cent 
of  the  net  amount  collected  above  said  five 
hundred  dollars,  and  pay  him  as  soon  as  I  col- 
lect the  money  from  saio  corporation. 

E.  F.  Pillsbury.- 

Tnis  suit  was  begun  July  1. 1880. 

By  the  original  Judiciary  Act  of  September 
24,  1789,  chap.  20,  1  Stat,  at  L.,78,  it  was  pro- 
vided (§  11)  that  no  District  or  Circuit  Court 
should  'liave  cognizance  of  any  suit  to  recovet 
the  contents  of  any  promissory  note  or  other 
chose  in  action  in  favor  of  an  a^gnee,  unless  a 
suit  might  have  been  prosecuted  in  such  court 
to  recover  the  said  contents  if  no  assignment 
had  been  made,  except  in  cases  of  foreifipi  bills 
of  exchange."  The  same  Act  provided  (§  12) 
for  the  removal  of  suits  from  a  State  Court  to 
the  Circuit  Court  by  a  defendant,  and  he  was 
required  to  file  his  petition  for  such  a  removal 
at  the  time  of  entmng  hii  appearance  in  the 
State  Court. 

By  the  Act  of  March  8. 1875,  chap.  187,  %  1, 
18  Stat,  at  L.,  470,  §  11  of  the  Act  of  1789  was 
chanfi;ed  so  as  to  provide  that  the  Circuit  and 
District  Courts  should  not  have  cognizance  of 
any  suit  founded  on  contract  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  prosecuted 
in  sudi  court  to  recover  thereon  if  no  assign- 
ment had  been  made,  except  in  cases  of  prom- 
issory notes  negc  tiable  by  the  law  merchant  and 
biUs  of  exchangt.  Bv  the  same  Act,  sections 
2  and  8,  remo^^  could  be  effected  by  either 
party,  whel.  Uie  necessary  citizenship  existed, 
tf  a  petition  was  filed  therefor,  in  the  State 
Court,  before  or  at  the  term  at  which  the  cause 
could  be  first  tried,  and  before  the  trial  thereof. 
This  last  Act  also  contained  thisprovision  (g  5): 
"If,  in  any  suit  commenced  in  a  Circuit  Court  or 
removed  from  a  StateCourt  •  •  ♦  it  shall  appear 
to  the  satisfaction  of  the  Circuit  Court,  at  any 
time  after  such  suit  has  been  brought  or  re- 
moved thereto,  that  such  suit  does  not  really  and 
substantially  involve  a  suit  or  controversy  prop- 
erly within  the  Jurisdiction  of  said  Circuit 
Court,  or  that  the  parties  to  said  suit  have  been 
improperiv  or  collusively  made  or  Joined,  either 
as  plamtiiis  or  defendants,  for  the  purpose  of 
creating  a  case  conizable  or  removable  under 
this  Act,  the  said  Circuit  Court  shaU  proceed 
no  further  therein,  hut  shaU  dismiss  the  suit  or 
remand  it  to  the  State  Court  from  which  it  was 
removed,  as  Justice  may  require,  and  shall  make 
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Buch  order  as  to  costs  as  shall  be  just,  but  the 
order  of  the  Circuit  Court,  dismissing  or  re- 
manding said  cause  to  the  State  Court,  shall  be 
reviewable  by  the  Supreme  Court  on  writ  of 
errror  or  appeal,  as  Uie  case  ma^  be." 

Under  the  Act  of  1789,  the  jurisdiction  of  the 
Courts  of  the  United  States,  m  suits  by  assign- 
ees of  choses  in  action,  was  confined  within 
narrow  limits,  and  there  was  comparatively 
litUe  danger  of  collusion  to  create  a  case  of  that 
character  cognizable  by  thpse  courts,  because,  if 
the  owner  of  the  claim  could  sue  in  liis  own 
name,  there  would  ordinarily  be  no  motive  for 
transferring  it  to  another  to  biinff  the  action. 
In  that  Act  promissory  notes  and  inland  bills 
of  ezchan^,  the  form  of  negotiable  securities 
most  used  m  the  transaction  of  ordinary  busi- 
ness by  citizens  of  the  United  States,  were  in- 
dudea  in  the  prohibition  of  suits  by  assignees. 

[  143]  The  subject  of  colorable  transfers  to  create  a 
case  for  the  jurisdiction  of  the  Courts  of  the 
United  States  was  presented  for  the  most  part 
in  suits  for  the  recovery  of  real  property,  when 
a  conveyance  had  been  made  by  a  citizen  of 
the  State  in  which  the  suit  must  be  brought  to 
a  citizen  of  another  State.  At  a  very  eai^  day 
it  was  held  in  Uiis  class  of  cases  that  the  citi- 
zenship of  the  parties  could  not  be  put  in  issue 
on  the  merits,  but  that  it  must  be  bioueht  for- 
ward at  an  earlier  stage  in  the  prooeemngs  by 
a  plea  in  abatement,  in  the  nature  of  a  plea  to 
the  Jurisdiction,  and  that  a  plea  to  the  merits 
was  a  waiver  of  such  a  plea  to  thejurisdiction. 
De  Wolfv,  Bdbaud,  1  Pet.,  498;  JEkatu  v.  One, 
11  Pet..  88;  Sims  v.  Hundly,  6  How.,  1;  Smith 
▼.  Kemochen,  7  How.,  216;  Jones  v.  League,  18 
How..  81  [69  U.  8.,  bk.  15,  L.  ed.  2641;  De 
8^  V.  ifiehoUon,  8  Wall.,  428  [70  U.  S..  bk. 
18.  L.  ed.  264].  And  upon  the  Question  of 
transfer  it  was  uniformly  held  that,  if  the 
transaction  was  real  and  actually  conveyed  to 
the  assignee  or  grantee  all  the  title  and  interest 
of  the  assizor  or  grantor  in  the  thing  assigned 
or  granted,  it  was  a  matter  of  no  importance 
that  the  assignee  or  the  grantee  could  sue  in  the 
Courts  of  the  United  States  when  liis  assignor 
or  grantor  could  not  A  suit  by  such  an  assignee 
or  grantee  would  present,  in  reality,  a  contro- 
versy between  the  plaintiff  on  the  record  and 
the  defendants.  MeDondld  v.  Smallep,  1  Pet., 
620;  Smith  v.  Kemoefien,  supra;  Barney  v. 
Baltim^e,  6  WaU.,  288  ["78 U.  S.,  bk.  18,L.  ed. 
827].  But  it  was  equally  well  settled  that  if 
the  transfer  was  fictitious,  the  assic:nor  or 
grantor  continuing  to  be  the  real  party  In  inter- 
est, and  the  plaintiff  on  record  but  a  nominal 
or  colorable  party,  his  name  being  used  only 
for  the  purpose  of  jurisdiction,  the  suit  would 
beessentially  a  controversy  between  the  assizor 
or  grantor  and  the  defendant,  notwithstanding 
the  formal  assignment  or  conveyance,  and  that 
the  jurisdiction  of  the  court  would  be  deter- 
mined by  their  citizenship  rather  than  that  of 
the  nominal  plaintiff.  MaxweUY,  Levy,  2  Dall., 
881;  S.  a  4  Dall.,  880,  decided  by  Mr,  Justice 
Iredell  and  Peters,  «/l,  in  the  Pennsylvania  Cir- 
cuit in  1797.  Smith  v.  Kemochen,  supra;  Bar- 
ney V.  Baltimore,  supra, 
buch  was  the  condition  of  the  law  when  the 

[144 J  Act  of  1875  was  passed,  which  flowed  suits 
to  be  brought  by  the  assignees  of  promissory 
notes  negouable  oy  the  law  merchant,  as  weU 
9M  of  foreign  and  domestic  biUs  of  exchange, 
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if  the  necessary  citizenship  of  the  parties  ci 
isted.  Tliis  opened  wide  the  door  for  fraud 
upon  the  jurisaiction  of  the  court  by  collusivi 
transfers,  so  as  to  make  colorable  parties  an( 
create  cases  cognizable  by  the  Courts  of  tbi 
United  States.  To  protect  the  courts  as  wel 
as  parties  against  such  frauds  upon  their  juris 
diction,  it  was  made  the  duty  of  a  court,  at  an^ 
time  when  it  satisfactorily  appeared  that  a  siii 
did  not  "  really  and  substantially  involve  a  di$) 
pute  or  controversy  "  properly  within  its  Juris 
diction,  or  that  the  parties  "  had  been  improf: 
erlyor  collusively  made  or  joined  *  *  *  f o 
the  purpose  of  creating  a  case  cognizable  "  uc 
der  that  Act,  "to  proceed  no  further  therein, 
but  to  dismiss  the  suit  or  remand  it  to  the  Stat 
Court  from  which  it  had  been  removed.  This 
as  was  said  in  Williamsy.  Mttawa,  104  U.  S. 
211  [bk.  26,  L.  ed.  720],  "  imposed  the  duty  oi 
the  court,  on  its  own  motion,  without  waitin 
for  the  parties,  to  stop  all  further  proceed!  nq 
and  dismiss  the  suit  the  moment  a  fraud  ou  it 
jurisdiction  was  discovered."  The  old  rul 
established  by  the  decisions,  which  required  a 
objections  to  the  citizenship  of  the  parties,  ui 
less  shown  on  the  face  of  the  record  to  be  take 
by  plea  in  abatement  before  pleading  to  tb 
merits,  was  changed,  and  the  courts  were  give 
full  authority  to  protect  themselves  aiminst  tli 
false  pretenses  of  apparent  parties.  This  is 
salutary  provision  which  ought  not  to  be  nej 
lected.  it  was  intended  to  promote  the  cm 
of  justice,  and  is  eouivalent  to  aneagpress  cnao 
ment  by  Congress  that  the  Circuit  Courts  sha 
not  have  junsdiction  of  suits  which  do  n< 
really  and  substantially  involve  a  dispute  < 
controversy  of  which  they  have  cognizance 
nor  of  suits  in  which  the  parties  have  been  io 
properly  or  collusively  made  or  joined  for  il 
purpose  of  creating  a  case  cognizable  under  tl 
Act  It  does  not,  any  more  than  did  ibc  A< 
of  1789,  prevent  tJie  courts  from  taking  juri 
diction  of  suits  by  an  assignee  when  the  assigi 
ment  is  not  fictitious,  ana  actually  conveys  a 
the  intend  of  the  assignor  in  the  thing  assignee 
so  that  the  suit  when  oegun  involves  really  ai: 
substantially  a  dispute  or  controversy  in  tavc 
of  the  assi^ee  for  himself  and  on  his  own  a 
count  against  the  defendant;  but  it  does  i 
positive  language  provide  that,  if  the  assise 
ment  is  collusive  ana  for  the  purpose  of  CDablic 
the  assignee  to  sue  in  the  Courts  of  the  Unit< 
States  for  the  benefit  of  Uie  assignor,  when  tl 
assignor  himself  could  not  bring  the  action,  tl 
court  shall  not  proceed  in  the  case.  In  this  r 
spect  it  goes  further  than  the  rulings  of  U 
courts  under  the  Act  of  1789.  Under  its  pr 
visions  the  holders  of  promissory  notes  or  < 
foreign  or  domestic  bills  of  exchange,  who  a 
citizens  of  a  State  in  which  the  decisions  of  tl 
courts  have  been  adverse  to  their  interests,  ea 
not  by  collusive  transfers  to  citizens  of  oth 
States  create  a  case  apparently  cognizable 
the  Courts  of  the  United  States,  and  have 
prosecuted  by  their  assignees  in  those  tribuna 
for  their  benefit,  in  the  hope  of  securing  an  a 
judication  in  that  jurisdiction  more  favorab 
to  their  interests.  The  Courts  of  the  Unit< 
States  were  not  created  under  the  ConsUtuti^ 
for  any  such  purpose.  Except  In  certain  8pe< 
fled  cases  they  have  no  jurisaiction  of  conti 
versies  between  citizens  of  the  same  State. 
We  are  clearly  of  opinion  that  this  ease  fa 
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MOWEK  Y.  FLBTOHSR, 


187,196 


r-jm  At  pUlMns  of  the  ttatate.  The 
•o  k  vw  the  ooopoot  now  In  suit  were 
B-xid  vn  all  booclit  u  eariy  as  1871  or 
.^ir  xaoi  <tf  the  SCiUe  of  HaUie,  who  held 
•-:  V9itf  fke  boodt  tbemaelTet  when  this  suit 
999^^  TWar  pnrchaaet  were  made  whDe 
.  6  m  pndmj:  in  the  oourti  of  the  State  to 
m  af  n^dsT  <tf  the  bonda.  On  the  27th  of 
i4Bf ,  Vf>.  the  highett  ooort  of  the  State 
tnaim  elect  that  the  botad^  were  hiopera- 
*  ae  iMt  for  want  of  constitutiona]  power 
uTfliffrnrpontkHiioiflBaethem.  Almost 
V  -wt^thk  decisioD  these  coupons,  to 
k  aae  cf  t7»9S2,  were  collected  from  va- 
*-«a«da»ol  bonds,  all  recidenta  of  tbeYU- 
tf  /  FimaftoD  aad  citizens  of  3^dne,  and 

from  the  bonds,  to  the 
a   citizen  of  Massachusetts, 
It  bj  which  the  plaintiff 
3»c  ;fce  sRBi  of  the  holdersof  the  coupons 
^  a»«£r«ttUr  promiaeiory  note  for  |500, 
*r»m  a  two  jean  from  date,  with  Interest, 
»  «wt  '  m  a  foxtber  consideration  for  said 
-oat 'tkss  if  be  succeeded  in  collectingthe 
-BfVBi  ihend  be  woold  pay  the  agent, 
■waateMOMTwaa  got  from  the  corpora- 
T  B  |0  cen  ol  the  net  amount  collected 
<*«r«ni.    This  suit,  begmi  July  1, 1880, 
t  *  —grf  the  piaintiff.  Is  the  result  of  that 
s*rmttA    It  b  a  suit  for  the  benefit  of  the 
^a-itfihe  bonds.    Tbey  are  to  receive  from 
St  iMBd?  OM  half  of  the  net  proceeds  of  tha 
*^iBVTcieaied  by  their  transfer  of  the 
"«>»  ptheivd  together  for  that  purpose. 
*^aEa  tbrir  own  in  reality,  though  they 
■*  ifKad  that  the  platntifT  may  retoin  one 
k'  "^vMi  hecoOecta  for  the  use  of  his  name 
tf  u  mafale  in  collecting.    It  is  true  the 
*■■(!■■  a  caBed  a  parcl:^  In  the  papers 
M  ^at  ciBcmgd.  and  that  the  {daintiff  gave 
J 1*  !sr  |90U,  hot  the  time  for  payment  was 
c  tf  jrr  TWO  jean,  when  it  was,  do  doubt, 
ibtnnhof  tbesnit  would  be  known. 
««  paid,  and  as  the  notewas  not 
it  is  dear  tbe  parties  intended  to 
ccatrol  of  tbe  whole  matter  in  their 
m  that  if  tbe  plaintiir  failed  to  re- 
he  ooold  be  released  from  his 
In  tbe  language  of  Mr.  Jtutice 
_' fat  tie ooun inbetroit v.  Dean, 
•  ^  ?. Ml  [bk.  S7.  L.  ed.  8021, appUed  to 
'  ^'a  tf  ttii  oae,  tbe  transfer  of  the  coupons 
*•  '  i  mts^  cootrf ranee,  a  pretense,  the  re- 
'-'  ^  ft  aHariy^  arrangement  to  create  "  in 
>trf  &:«pUstifl  '*  a  llctitioos  ground  of 
^  ,<Muuh4i,*  ao  as  to  get  a  re-ezamina- 
'>«-»tf)aradxckfliof  the  qtiestion  decided 
to  the  ownexa  of  the  coupons  by  the 
tribonal  of  the  State.    Sdttei 


mr.  &.  4»Jbk. 95,  L.  ed.  8381, 


,  106  U:  8.,  580  [bk. 
TbvjtdUnv.  8tMiifi$,  109  U. 
r.  I^ed.  Mil 

y,   ia    answer  to  the  first 

tbal  tbe   plaintiff  cannot 

In  tbe  Ciraiit  Coort  upon 

KMt. 

«f  «JU  CKrrasI  CWrf  is  eorm- 

'  0^  oeaas  rtmanded,  with 

ik§mtU  fir  want  qfJuriS' 


Ooort  U.S. 


B.  W.  MOWER,  Pff.  in  Brr., 

V. 

NATHAN  FLETCHER 


[127] 


41.1 


B.  W.  MOWER,  Flff.  in  Err., 

V, 

NATHAN  FLETCHER  and  JOHN  D. 
BIOENELL. 

(See  8.  C.  Beporter*8  ed.,  127, 128J 

Judgments — when  final, 

A  judgment  is  final  for  purposes  of  a  writ  of  error 
to  this  court,  which  terminates  the  litigation  be- 
tween the  parties  on  the  merits  of  the  case,  so  thai 
if  there  should  be  an  affirmance  here,  the  court  be- 
low would  have  nothing  to  do  but  to  execute  the 
Judgment  it  had  already  rendered. 

[Nos.  872,  878.1 
BubmiUedMar.23,1886.  Decided  Mar.  30  J886. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  California. 
The  case  is  sufSdently  stated  by  the  court. 
On  motion  to  dismiss. 

Messrs.  J.  K.  Redinffton  and  K.  D. 
Brainerdt  for  defendants  in  error,  in  support 
of  motions. 

Mr.  W.  J.  Jobnstoiit  for  plaintiff  in  error, 
asfUm. 

Mr  OhUf  Justice  Waite  delivered  the  opin- 
ion of  title  court: 

These  motions  are  made  on  the  ground  that 
the  Judgments  for  the  review  of  which  tbe  writs 
of  error  were  sued  out  are  not  final  Judgments. 
The  Judgment  in  each  case  is  that  the  ludg- 
ment  of  the  state  district  court  *'  Be,  and  tM 
same  is  hereby  reversed  with  costs,  with  direc- 
tions to  the  Buperior  Court  of  Los  Angeles 
County  to  enter  Judgment  upon  the  findings  for 
theplaintiff  as  prayed  for  in  his  complaint.*' 

That  Judgment  is  final  for  the  purposes  of  a 
writ  of  error  to  this  court,  whicli  terminatet 
the  litigation  between  the  parties  on  the  merits 
of  the  case,  so  that,  if  there  should  be  an  af- 
firmance here,  the  court  below  would  have 
nothing  to  do  but  to  execute  the  Judgment  it 
had  alnady  rendered.  Bostwick  v.  Brinkerhoff, 
106  U.  S.  8  [bk.  27,  L.  ed.  78],  and  the  numer- 
ous cases  there  cited.  The  Judjnnents  in  these 
cases  are  of  that  character.  The  litigation  is 
ended,  and  the  rights  of  the  parties  on  the  mer- 
its have  been  fully  determined.  Nothing  re- 
mains to  be  done  but  to  require  the  inferior 
court  to  perform  the  ministerial  act  of  entering 
the  Judgments  in  that  court  which  have  been 
ordered.  This  is  but  carrying  the  Judgment  of 
the  Supreme  Court,  whidi  &b  been  rendered, 
into  execution.  Nothing  is  left  to  the  Judicial 
discretion  of  the  court  below.  The  cases  relied 
on  in  support  of  the  motions  to  dismiss  were  all 
judgments  or  decrees  of  reversal,  with  leave  for 
furUier  proceedings  in  the  inferior  court.  Such 
Judgments  are  not  final,  because  something  yet 
remains  to  be  done  to  complete  the  litigation. 

Ths  motion  in  each  qfihs  eases  is  aterritlsd. 

Trueoopj.   Test: 

James  H.  M cKennej«  Ctork,  Bop.  Oouzt,  U.  8. 

iuhat  is  a  jinai  deorts 
Bee  Qlbbons  V.  Ogden, 
ft,80i,fiols. 
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SUPBBMB  COUBT  OF  THE  UNmtD  STATES. 


Oct.  Tebm 


riaai  *  OBTROIT  CITY  RAILWAY  OOMPANT, 
■^        •*  Pig.  in  Err,, 

9. 

.  JACOB  OUTHARD. 

;.  (Bm  8. 0L«  Beportert  6(L«  188-187^ 

^    .    .   ^  Juri$dietion-^r0oimp  qf  th$  JudgmenU  qf  itate 
eourt9~-fidmul  qtietnan. 

^     1.  ThejuriBdlotioiiof  thiBOOuitfortiiereiiewof 

;    mja<3giiientof  the  hlgtiestoourt  of  a  State  depends 

.    ontbedeofaioiibytliatoourttOf oneormoreof the 

queBtloiis  fpedfled  In  I  700,  ft.  S.,  and  In  the  way 

UMEure  mentioned. 

%,  To  fftve  this  oouit  Jnxisdlotlon  it  must  appear 
afSnnaaTelj  on  tiie  face  of  the  record,  not  only 
that  a  federal  question  was  raised  and  presented  to 
the  highest  oourt  of  the  State  for  decision,  but  that 
It  was  decided,  or  that  its  decision  was  neoesmyto 
the  judgment  or  decree  rendered  in  the  oaM. 

[No.  928.] 
8ubmittedMar.e,lS86,   Decided  Mar.  S0,J885. 

F  ERROR  to  Uie  Supreme  Cooxt  of  the  State 
of  Hidiigan. 

On  motion  to  dinmias, 

The  history  and  facts  of  the  case  appear  ii 
tbe  opinion  of  the  court.  See,  also,  51  Mich., 
180. 

Mr.  Henry  H.  DoAeld  for  Csf endant  in 
error  in  support  of  motion. 

Mm9t%.  Gfeo.  F.  Edmunds*  Jolm  0.  Don- 
nelly and  F,  A.  Baker,  tot  plaintiff  in  error, 
eonira. 

[134]  Mr.  (7A*^/iM(iMWaite  delivered  the  opin- 
ion  of  the  court: 

This  is  a  motion  to  dismiss  a  writ  of  error  to 
the  Supreme  Court  of  Michigan  on  the  ground 
that  tne  record  does  not  show  that  any  xederal 
question  is  invcdTed.    The  case  is  this : 

The  Detroit  Gi^  Railway  Company  was  or- 

Snized  in  May,  1868,  under  a  general  law  of 
Ichigan  to  provide  for  the  construction  of 
train  raUways,  passed  February  18,  1865,  to 
operate  a  street  railway  in  Detroit  Article  15, 
%  1,  of  the  Constitution  of  the  State,  which 
went  into  effect  January  1, 1851,  is  as  follows  : 

"  Corporations  mar  be  lormed  under  general 
laws,  but  shall  not  be  created  by  specml  Act, 
except  for  municipal  purposes.  All  laws 
passed  pursuant  to  this  section  may  be  amended, 
altoed  or  repealed." 

Sections  &  and  81  of  the  law  under  which 
the  Railway  Company  was  incorporated  are  as 
f oUowB : 

"  Section  22.  Each  and  every  railway  com- 
pany formed  under  this  Act  shall  pay  to  the 
Tr^tsurer  of  the  State  of  Michigan  an  annual 
tax  at  the  rate  of  one  half  of  one  per  cent  on 
the  whole  amount  of  capital  paid  In  upon  the 
capital  stock  of  said  company,  which  said  tax 
shall  be  estimated  upon  the  last  preceding  re- 
port of  said  company,  and  shall  be  paid  to  the 
said  treasurer  on  the  first  Monday  of  July  in 
each  year,  and  shall  be  in  Ueu  of  all  other  taxes 
upon  all  the  property  of  said  company." 

"Section  n.  The  Legislature  may  at  any 
time  alter,  amend,  or  rep^  this  Act  *,  but  such 

K orm-JtiriMNetfofi-fwtoio  of  federal  q^e9Uon$ 
armnaineUUe  eourU.   fiee  Matthews  ▼.  Zsne,  8 IT. 
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alteration,  amendment  or  repeal  shall  not  opei 
ate  as  an  alteration  or  amendment  of  the  corp< 
rate  rights  of  companies  formed  under  it,  uz 
less  specially  named  in  the  Act  so  altering  o 
amending  this  Act,  nor  shall  the  dissolution  o 
any  such  company  take  away  or  impair  an] 
remedy  given  for  or  against  said  corporation 
its  stocuiolden  or  offlcera  or  any  liabiliti 
which  shall  have  been  previously  incurred." 

Section  22  of  this  Act  was  repealed  Marcl 
18, 1882.  In  the  repealing  Act  the  Detroit  Cit 
railway  Company  was  not  snedally  named. 

On  the  14th  of  March,  181)2,  a  general  ta 
law  was  enacted.  This  law  proviaed  that  aJ 
property  within  the  Jurisdiction  of  the  State  nc 
expressly  exempt  should  be  subject  to  taxatioc 
and  that  all  corporate  property,  except  whe 
some  other  provision  is  made  by  law,  should  b 
assessed  to  uie  corporation  as  to  a  natural  pei 
son  in  the  name  oi  the  corporation. 

Under  the  authority  of  this  last  law,  the  Cit 
of  Detroit  assessed  a  tax  on  the  property  of  tli 
Railway  Company,  and  Guthard,  the  receive 
of  taxes  for  the  citv,  on  f aOure  of  the  Compan 
to  comply  with  his  demand  for  payment,  i 
regular  course  of  his  proceeding  for  the  co 
lection,  levied  upon  sixtv-one  horses  to  sell  f 
public  auction  and  make  the  money.  Tfa 
Company  thereupon  brought  an  action  of  n 
plevin  for  the  recovery  of  the  horses.  Upo 
the  trial  of  this  action  the  only  question  in  di 

Sttte  was  as  to  the  validity  of  the  tax.  Th 
upreme  Court  of  the  State,  on  writ  of  erroi 
decided  that  the  tax  was  valid,  and  gave  Judj 
ment  accordingly.  To  reverse  that  Judgmei 
this  writ  of  error  was  brought 

The  rule  which  governs  our  jurisdiction  i 
this  class  of  cases  is  thus  stated  by  Mr.  Juetu 
Miller  for  the  court  in  Bridge  Proprietore  y 
ffoboken  Co.,  1  WaU.,  148  [68  U.  S.,  bk.  17, 1 
ed.  576]  :  "  The  court  must  be  able  to  se 
clearly,  from  the  whole  record,  that  a  certai 
provision  of  the  Constitution  or  Act  of  Congrei 
was  relied  on  by  the  party  who  brines  the  wr 
of  error,  and  that  thie  r&ht  thus  claimed  b 
him  was  denied."  In  CroweUy.  BandeU,  1 
Pet.,  898,  one  of  the  propositions  "established, 
after  a  careful  review  of  the  cases,  was,  "thi 
it  is  not  sufSdent  to  show  that  a  question  migl 
have  arisen  or  been  applicable  to  the  case,  ui 
less  it  is  further  shown,  on  the  record,  that 
did  arise,  and  was  applied  by  the  State  Court  i 
the  case.*"  And,  at  the  last  term,  in  Clumtca 
V.  Qibeon,  111  U.  S.,  200  [bk.  28,  L.  ed.  400], 
was  said:  "From  the  beginning  it  has  bee 
held  that,  to  give  us  Jurisdiction  m  this  cla8s< 
cases,  it  must  api)ear  afltooatively  on  the  f  a< 
of  the  record,  not  only  that  a  federal  questic 
was  raised  and  presented  to  the  highest  ecu 
of  the  State  for  decision,  but  that  it  was  decide 
or  that  its  decision  was  necessary  to  the  judj 
ment  or  decree  rendered  in  the  case."  Ift^ 
dock  V.  Mmphie,  20  WalL,  590,  686  [87  U.  S 
bk.  22,  L.  ed.  429,  444]. 

The  reason  of  this  rule  is  obvious.  Our  Jt 
risdiction  for  Uie  review  of  a  ludgment  of  u 
highest  court  of  a  State  depends  on  thededsio 
by  that  court  of  one  or  more  of  the  questioi 
spedfled  in  section  709  of  the  Revised  Statute 
and  in  the  way  there  mentioned.  If  there  hi 
been  no  such  deddon  in  the  suit,  there  can  I 
no  re-examination  of  the  Judgment  here.  It 
what  was  actually  dedded  that  we  are  to  coi 
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■  ^^hfcjttuy  anat  ■tijumi-  alBrmatlTalT 
«  at  ka  <<  Ac  raeoad  bocve  ^r«  cut  pnoeed, 
k  ^M<  aai  abam  dUter  fa  eiApiLM  tcmuor 
P>»fctM:iriiM.»o*  onlT-  tb«  qoMtioD,  bnt 
k4n^  IttaBotcfioacbtoflndbrMuicli- 
ifrftejidn^  thatttM  TVqoUU  qosdon 
■*h>i* Tm  raiaed  knd  preaenud  for d»- 
«■■.  b  H«tt  ^Tf^r  tbat  it  wsa  actiuny 
^  nd  MtMll7  decided.  Srottm  v.  a>ii>- 
Mi.  M  C.  a.,  f;  [bk.  97.  I^  ed.  ISS]. 

k  iMK*  «lj  to  apfilT  U>te  ^reH  cotabUihed 
^  >  A*  fKM  M  tb^  mppar  in  thU  iMord. 
"rhAtkK  ^w  b  ttet.  imder  tiie  opentkm  of 
^Bv  a  iMi  n  o<  tike  baoarponting  Act,  Uie 
^■^taad  Mo  a  eontrac*  -with  Uib  corpo»- 
seiMi»(Bb)aetftto  trnxaacMi  otherwiae  than 
t  fti  «Br  mvided  In  ■et.Uou  32.  unlen  it  did 
- 1*  tMi^  ta  vU^  Ui«  CompMiiy  iboDld  be 
^a*  ^^d.  Tbe  xvooid  oertMlnly  doe« 
I  ^p^  ^M  ^ij  ^n<-h  j-i^tjj*  ^ras  made  in  (he 


^    bKM.  «r    lb«t     SOCb     a    (juiBuuu 

IgiMi 1  for  decfrioD.  or  that  it 

MM^    Xo^te  of  tbe  kind  app«>n.  «»« 

xM^^A^ orlbe  Bndinn of  cact OD  wUcb 
■^C^ew^ b^wd  in  tbe  Suprenie  Couil 
•Tm  m^i^  uiMlliMi    iMtm  iitnn   for  deddoD 
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commaDdiDff  the  "CkmimissioDer  of  Patents  of 
the  United  l^tes  of  America"  to  appear  before 
the  court  in  Vermont  and  answer.  On  the  18tb 
of  October,  1888,  the  Commissioner  made  the 
following  indorsement  •a  the  writ: 

''Washington,  D.  C.  October  18th,  1888. 

I  hereby  accept  service  of  the  within  sub- 
poena, to  have  the  same  effect  as  if  duly  served 
on  me  bj  a  proper  officer,  and  I  do  hereby  ac- 
knowleage  the  receipt  of  a  copy  thereof. 

E.  M.  Marble, 

Oom'r  of  Patents, 

(Office  of  Com'r  of  Patents.  Received  Oct. 
18. 1888.f 

And  afterwards,  and  on  said  28d  day  of  Oc- 
tober, A.  D.  1888,  a  letter  from  the  CommiB- 
sioner  of  Patents  was  filed,  which  said  letter  is 
in  the  words  and  figures  following: 

''Department  of  the  Interior. 
United  States  Patent  Office, 
Washington,  D.  C,  October  18, 1888 

Sir:  I  am  in  receipt  of  your  letter  of  the  16i 
instant,  enclosing  copy  of  a  bill  of  complaint 
entitled  HiU  &  Prentice  et  aL  e.  The  Commis- 
sioner of  Patents  of  the  United  States  of  Amer- 
ica, in  the  United  States  Circuit  Court  for  the 
District  of  Vermont,  praying  that  said  court 
direct  the  Commissioner  of  ratents  to  issue  a 
patent  to  the  assiniees  of  Hill  &  Prentice  for 
the  invention  disclosed  and  claimed  in  their 
application  filed  in  this  office  March  80,  1880, 
for  an  improvement  in  milk  coolers;  also  a  sub- 
pcena  to  appear  and  answer  to  said  bill  on  the 
6th  proximo  and  a  certified  copy  of  said  sub- 
pcsna.  I  herewith  return  the  subpoena,  service 
accepted,  and  have  to  inform  joa  that  I  shall 
not  appear  in  defense  in  said  bill. 
Very  respectfully, 

£.  M.  Marble,  CommiMioner, 

Mr.  W.  E.  Simonds,  Hartford,  Conn." 

No  other  service  of -process  was  made  on  the 
Commissioner,  and  he  made  no  other  appear- 
ance in  the  cause  than  such  as  may  be  implied 
^m  his  acceptance  of  service  and  his  letter  as 
above.  In  due  course  of  proceeding  a  decree 
was  entered  adjudging  that  "  Samud  Hill  and 
Benjamin  B.  Prentice,  as  inventors,  and  the 
Vermont  Machine  Company,  as  assignee  of  said 
inventors,  are  entitled  to  have  issued  to  them 
letters  patent  *  *  *  as  prayed  for  in  the 
petition  and  bill  of  complaint '  No  one  was 
made  defendant  to  the  bill  except  the  Commis- 
sioner of  Patents,  and  Hill,  Prentice  and  the 
Madiine  Company,  the  complainants,  were  all 
dtizens  of  Vermont  Benjamin  Butterworth, 
the  Commissioner  of  Patents,  took  this  appeal, 
wod  the  only  question  presented  under  it  for 
our  consideration  is  whether  the  Circuit  Court 
of  the  D&Btrict  of  Vermont  had  jurisdiction  so 
as  to  bind  the  Commissioner  by  the  decree  which 
waareodttred. 

It  is  contended  that  the  Supreme  Court  of 
tte  District  of  Columbia  has  exclusive  jurisdic- 
tiott  qI  volts  against  the  Commissioner  brought 
wMkr  this  section  of  the  Revised  Statutes.  In 
t^  view  we  take  of  this  case,  however,  that 
Mw«lktt  need  not  be  decided.  By  section  789 
^  lb«  It(vi«ed  Statutes,  as  well  as  by  the  Act 
fti  Mawh  S,  1871  chap.  187,  §  1. 18  Stat,  at  L., 
4;^,  tl  ^  piOTidea  in  substance  that,  with  some 
^t^c^MkttS  whkli  do  not  apply  to  this  case,  "No 
<tt«  «yi  aball  be  brought  b^ore  either  of  said 
<y«««i  viki  CSmiit  or  District  Courts  of  the 


United  States)  against  an  inhabitant  of  lb 
United  States,  by  any  ori^nal  process,  in  an 
other  district  than  that  of  which  he  is  an  ii 
habitant,  or  in  which  he  may  be  found  at  tli 
time  of  serving  the  writ*'  We  entertain  n 
doubt  that  this  statute  applies  to  suits  brougl 
under  section  4915.  The  applicant  is  to  ha^ 
his  remedy  under  that  section  by  bill  in  equitj 
and  by  the  cufjudieation  "of  the  court  havia 
cognizance  thereof,  on  notice  to  adverse  parti< 
and  other  due  proceedings  had. "  A  bill  in  cquit 
implies  a  suit  m  equity*  with  process  and  pa 
ties.  The  prayer  for  process  is  one  of  the  con 
ponent  parts  of  the  structure  of  a  bill,  and  ii 
purpose  is  to  compel  the  defendant  to  appet 
and  abide  the  determination  of  the  court  on  tl 
subject  matter  of  the  proceeding.  Story's  £< 
PI.  fc^  44. 

The  bill  in  this  case  was  filed  against  the  Con 
missioner  alone,  and  it  does  not  appear  that  1 
was  an  inhabitant  of  the  district  of  Vermon 
The  Patent  Office  is  hi  the  Department  of  U 
Interior  (Rev.  Stat.,  §  475),  which  is  one  of  tl 
Executive  Departments  of  the  €k>vemment  i 
the  seat  of  government  in  the  District  of  Cc 
umbia.  He  v.  Stat,  §487.  The  Commission* 
of  Patents  is  by  law  located  in  the  Patent  Ofiic 
Hev.  Stat,  §  476.  His  official  residence 
therefore  at  Washington,  in  the  District  < 
Columbia. 

The  subpoena  in  this  case  was  delivered 
him  in  the  District  of  Columbia,  and  his  accei: 
ance  of  service  was  made  there.  That  is  a 
parent  from  the  face  of  his  indorsement  ai 
the  letter  which  was  vmtten  afterwards,  ai 
filed  in  the  cause,  undoubtedly  as  proof  of 
delivery  of  a  copy  of  the  biD  which  the  law  i 
quired  should  be  served  on  him.  Both  the  i 
dorsement  end  the  letter  purport  to  have  bc< 
written  at  Washington,  and  the  letter  in  tl 
Patent  Office.  Unless,  therefoi^,  the  acceptan 
of  service  as  indorsed  on  the  writ  is  to  be  treats 
as  a  voluntary  appearance  by  the  Commission 
in  the  court  in  Vermont,  without  objection 
the  jurisdiction,  the  case  stands  ss  it  would 
the  process  had  been  actually  served  on  him 
the  District  of  Columbia  by  some  compete 
officer.  The  Circuit  Court  was  of  opinion  th 
by  his  acceptance  of  service  the  Commission 
waived  all  objection  to  the  jurisdiction  and  co 
sented  to  be  sued  awa^  from  the  seat  of  govei 
ment  and  ftom  his  residence.  In  this  we  thii 
there  was  error.  The  fair  meaning  of  tbe  \ 
dorsement  on  the  writ  is  that  the  Commission 
admits  the  service  with  the  same  effect  it  wou 
have  if  made  by  an  officer  in  the  District  of  C 
lumbia.  No  appearance  is  thereby  entered 
the  cause.  Service  of  the  subpcena  in  the  D 
trict  is  acknowledged,  but  nothing  more, 
the  letter  which  followed  the  inoorsement 
service,  both  counsel  and  the  court  were  i 
formed  that  the  Commissioner  declined  to  s 
pear.  The  parties  proceeded,  therefore,  at  tb< 
own  risk  and  without  the  consent  of  tlie  i 
fendant  to  the  jurisdiction  of  the  court  Su 
being  the  case,  we  are  of  opinion  that  the  coi 
was  without  jurisdiction  and  had  no  authorj 
to  enter  the  decree  which  has  been  appeal 
from.  The  Act  of  Congress  exempts  a  defer 
ant  from  suit  in  any  district  of  which  be  is  n 
an  inhabitant  or  in  which  he  is  not  found 
the  time  of  the  service  of  the  writ  It  is  n  n  < 
emption  which  he  may  waive,  but  unless  \«  a  i  v 
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i.  The  rights  of  a  oorporatlon  are  determined  by 
tbe  law  in  force  when  It  came  into  betnsr. 

[No.  208J 
Argued  Mar.  IS,  19, 1886.  Bedded  Apr.  6, 1886. 

F  ERROR  to  tbe  Supreme  Court  of  Appeals 
of  the  State  of  West  Virdnia. 

The  bill  in  this  case  was  filed  in  tbe  Circuit 
Court  of  Ohio  County,  West  Vhrghiia,  by  the 
plaintiff  in  error,  for  an  injunction  to  restrain 
the  collection  of  certain  taxes  alleged  to  be  ille- 
gal. The  court  found  for  the  complainant  and 
entered  a  decree  in  accordance  witn  the  prayer 
ofthebUl. 

This  decree  having  been  reversed,  on  appeal, 
by  the  court  below,  the  complainant  sura  out 
this  writ  of  error. 

The  facts  are  stated  in  the  opinion. 

JTsMTS.  0eo.  F.  EdmondSfWillllMn  J. 
Robertsoiit  WiUiwnH.  Hogeman  and  Jamm 
H.  Ferguson,  for  plaintiff  in  error. 

Mr.  Cornelias  C.  Watts,  Atty-Oen.  qf 
We$t  Virginia,  for  defendant  in  error. 

Mr.  Jxutiee  Hatthewa  delivered  tbe  opinion      r  •.  .,.,1 
of  the  court:  i*««J 

This  writ  of  error  brings  into  review  a  final 
decree  of  the  Supreme  Court  of  Appeals  of  the 
State  of  West  Aorginia  dismissing  the  bill  of 
complaint  filed  by  the  plaintiff  in  error,  the  er- 
ror assigned  being  that  that  court  gave  effect  to 
a  statute  of  the  otate  alleged  to  be  void,  on  the 
ground  that  it  impaired  the  obligation  of  a  con- 
tract between  the  plaintiff  in  error  and  the 
State  of  West  Virginia. 

The  statute  thus  drawn  in  question  is  an  Act 
of  the  Ledslature  of  West  Virginia,  passed 
March  7,  1879,  subjecting  the  property  of  the 
plaintiff  in  error  in  tluU  btate  to  taxation. 

Tlie  contract  alleged  to  be  thus  broken  by 
the  State  is  one  of  exemption  from  taxation, 
contained  in  the  7th  section  of  an  Act  of  the 
Ledslature  of  West  Virginia,  passed  March  1, 
1866,  entitled  "  An  Act  to  Incorporate  the  Cov- 
ington and  Ohio  Railroad  Company,"  and  is  in 
tbe  following  words; 

'*  7.  The  rate  of  charge  by  said  company  for 
passengers  and  freight  transported  on  tbe  main 
fine  and  branches  of  said  railroad  shall  never 
exceed  the  hlebest  allowed  bylaw  to  other  rail- 
roads in  the  State,  and  no  discrimination  sball 
be  made  in  such  cbarges  against  any  connect- 
ing raOroad  or  canal  company  chartered  by  the 
State,  and  no  taxation  upon  the  property  of 
the  said  company  shall  be  imposed  by  the  State 
until  the  profits  of  said  companv  shall  amount  [1781 
to  ten  per  cent  on  the  capital  of  the  company." 

The  plaintiff  in  error,  complainant  below, 
alleging  that  it  was  entitled  to  the  benefit  of 
this  exemption  by  way  of  contract  with  the 
State,  and  that  no  profits  had  been  made  by  it 
upon  its  capital,  prayed  for  an  injunction  to 
restrain  the  appeUee,  tbe  auditor  of  West  Vir 
ffinia,  from  proceeding  under  the  Act  of  March 
7, 1879,  to  assess  and  collect  any  tax  upon  its 
property  within  the  State. 

The  plaintiff  in  error  became  a  party  to  the 
contract  contained  in  the  Act  of  March  1, 1866, 
to  incorporate  the  Covington  and  Ohio  Railroad 
Company,  in  the  followmg  manner:  Tliis  Acs 
was  similar  in  its  terms  to  one  passed  about 
the  same  date  by  tbe  General  Assembly  of  the 
Slate  of  Virginia.    Both  had  in  view  the  com- 
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pletion  of  a  raOitxid  from  OoTinjg:toii,  in  Vir- 
ginia, to  some  point  on  the  Ohio  Biver,  the  CKm- 
struction  of  which  had  heen  undertaken  by  the 
State  of  Virginia  as  a  public  work  hj  its  own 
means,  but  which  was  suspended,  after  an  ex- 
penditure of  seyeral  millions  of  dollars,  in  con- 
sequence of  the  breaking  out  of  the  civil  war 
in  1861.  A  portion  of  it  was  within  the  terri- 
tory that  became  West  Virginia,  and  thence- 
forward that  part  of  the  work  fell  within  the 
lurisdiction  and  ownership  of  the  new  State. 
To  provide  for  its  completion  was  the  object  of 
the  Act  of  March  1. 1866,  to  incorporate  tlie 
Covington  and  Ohio  Railroad  Company.  That 
Act  dm  not,  by  its  terms,  create  a  corporation, 
but  authorized  a  future  oisanization  under  it 
It  ceded  to  the  company,  when  constituted  and 
certified  as  thereinafter  provided,  "all  the 
rights,  interest  and  privileges,  of  whatsoever 
kmd,  in  and  to  the  Oovineton  and  Ohio  Rail- 
road and  appurtenances  thereunto  belonging, 
now  the  property  of  the  State  of  West  Vir^nia, 

Xn  condition  that  it  shall  within  six  mciaths 
r  its  incorporation,  as  provided  in  the  10th 
section  of  the  Act,  commence,  and  within  six 
years  complete,  equip  and  operate  a  railroad," 
etc.,  as  therein  descnbed;  and  a  failure  to  com- 
ply with  this  condition  operated  to  forfeit  the 
title  to  the  road,  which  uiould  then  revert  to 
the  State. 

The  Act  also  appointed  commissioners  on  the 
part  of  the  State  to  act  in  conjunction  with 
others  appointed  by  the  State  of  Virginia, 
whose  duty  it  was  to  offer  the  benefits  of  the 
charter  '*  for  the  acceptance  of  capitalists,  so 
as  to  secure  the  speediest  and  best  construction, 
equipment  and  operation  of  said  railroad." 
"To  this  end,"  it  added, "  they  are  empowered 
to  make  a  contract  with  any  parties  who  shall 
give  the  best  terms  and  the  most  satisfactory 
assurances  of  capacity  and  responsibility,  and 
to  introduce  into  said  contract  any  additional 
stipulations  for  tiie  benefit  of  the  State  and  in 
furtherance  of  the  purposes  herein  declared  and 
not  inconsistent  with  this  Act,  which  contract 
shall  be.  to  all  intents  sAd  purposes,  as  mudi 
a  part  of  this  charter  as  if  the  same  had  been 
herein  included  at  the  time  of  the  passage  of 
this  Act"  The  certificate  of  these  commis- 
sioners of  the  due  execution  of  such  a  contract, 
and  tiie  organization  of  the  company,  should 
operate  to  confer  upon  said  company  all  the 
benefits  of  this  charter,  subiect  only  to  the  pro- 
visions of  the  Code  of  Vuginia  for  the  gov- 
ernment of  internal  improvement  companies, 
10  far  as  not  inconsistent  with  that  Act. 

On  February  26,  1867,  the  Legislature  of 
West  Virsinia  passed  an  Act  to  provide  for 
the  comptetion  of  a  line  or  lines  of  railroad 
from  the  waters  of  the  Chesapeake  to  the  Ohio 
River,  whidi  authorized  the  consolidation  of 
the  Covington  and  Ohio  Railroad  Company, 
when  orffazdzed  under  the  Act  of  Maroh  1, 
1866,  wiw  one  or  more  of  several  other  raQ- 
road  companies,  including  the  WestVirs;inia 
Central  RaQwav  Company;  the  consolidated 
company  to  be  known  as  the  Chesapeake  and 
Ohio  Railroad  Company,  and  to  be  vested  with 
"All  the  rights,  priviloses.  franchises  and 
property  which  may  have  oeoi  vested  in  either 
oompany  prior  to  tne  Act  of  consolidation."  It 
was  also  thereby  orovided  that  the  Virginia 
Central  Railroaa  Con^Mny  and  the  West  v  ir- 
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rinia  Central  Railway  Company,  or  eitber 
them,  "  may  contract  with  the  Covington  ai 
Ohio  Railroad  Commissioners  for  the  conatni 
tion  of  the  railroad  from  Covington  to  the  Oh 
River,  and  in  the  event  such  contract  be  mad 
the  said  Virginia  Central  Railroad  Compan 
or  the  West  Virginia  Central  Railway  Coi 
pany,  shall  be  known  as  the  Chesapeake  ai 
Ohio  Railroad  Company,  and  shall  be  entitli 
to  all  the  benefits  of  the  charter  of  the  Covin 
ton  and  Ohio  Railroad,  and  to  all  the  right 
interests  and  privileges  which  by  this  Act  a 
conferred  upon  the  Chesapeake  and  Ohio  Ra 
road  Company  when  organized." 

Accordingly,  on  Au^ist  81, 1868,  the  Ck>] 
missioners  of  Virginia  and  of  West  Virg^ia  c 
tered  into  a  contract  with  the  Virginia  Centi 
Railroad  Company  by  which  the  ChesapeaJ 
and  Ohio  Railroaa  Company  was  f  onned  ai 
under  which  it  was  organized,  and  the  aac 
was  approved,  ratified  and  confirmed  hy  an  A 
of  the  Legislature  of  West  Virehiia,  "Conlin 
ing  and  amending  the  charter  of  the  ChesapeaJ 
and  Ohio  Railroaa  Company,  passed  Jantia; 
26, 1870."  Among  other  things,  it  was  thei 
in  provided  that  the  Company  might  borrc 
sucli  sums  of  money,  at  a  rate  of  interest  n 
exceeding  eight  per  cent  per  annum,  as  inlg 
be  necessary,  in  addition  to  the  funds  aiism 
from  stock  subscriptions,  for  the  completion 
the  road,  and  should  have  power  to  execute 
Uen  on  its  property  and  resources  to  secure  t 
payment  of  theprincipal  and  interest  of  su 
loans;  and  the  Cnesap^ike  and  Ohio  Hailroi 
Company  was  thereby  declared  to  be  entitl 
to  all  the  benefits  of  the  charter  of  the  Covii] 
ton  and  Ohio  Railroad,  and  to  all  the  ri^h 
interests,  benefits  and  privileges,  and  be  8UDj< 
to  all  the  duties  and  responsibilities  proTid 
and  dedated  in  the  said  contract  azul  in  t 
statutes  therein  referred  to. 

In.  pursuance  of  these  powers,  the  Chesapea 
and  Ohio  Railroad  Company  completed  t 
contemplated  line  of  railroad  and  put  the  aai 
in  operation,  not  indeed,  strictly  withhi  t 
time  limited  in  the  charter,  but  the  forf eiti 
thereby  incurred  was  released  by  an  A.ct  of  t 
Legislature  of  West  Virginia  passed  Fehnia 
20, 1877. 

In  the  meantime,  to  raise  the  funds  necessa 
to  complete  the  construction  and  equipmeiit 
the  road,  a  large  amount  of  bonds  haa  heen 
sued  by  the  Company,  secured  by  several  dec 
of  trust,  the  particulars  of  which  are  fully  ) 
out  in  the  bill;  and  default  in  the  payment 
interest  having  occurred,  due  proceedings  i 
the  foreclosure  and  sale  of  the  property  e 
braced  in  the  deeds  of  trust  were  proaecuted 
finid  decrees  in  the  courts  of  Virgmia  and  W< 
Virginia;  so  that,  in  the  latter,  all  of  the  railro 
and  other  property  situate  in  that  State  w< 
brought  to  sale  under  a  decree  of  the  Circi 
Court  of  the  County  of  Kanawha,  in  West  V 
ginia,  rendered  on  December  18,  1877»  a 
were  sold  and  conveyed  to  the  purohasers,  wl 
in  pursuance  of  the  statute  then  in  force  ap| 
cable  thereto,  became  a  corporation  under  t 
name  of  the  Chesapeake  and  Ohio  Railw 
Company,  the  plaintiff  in  error  in  these  p; 
ccedmgs. 

The  statute  under  which  these  proceedii: 
took  place  was  an  Act  of  the  Legislature 
West  Virginia  passed  February  18, 1871 ,  lel 
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deeds  of  tntit  or  moit- 

otber  intenal  improye- 

Stste,  as  ameDded  by 

20, 18T7.  sztending  its 


bj  these  Acts  that  "  if  a  sale 
a  deed  of  tnist  or  mortgage  ex- 
~  or  other  internal  miproTe- 
tUi  State,  on  aD  its  works 
there  be  a  conTeyanoe  pur- 
and  ooQT^yanoe  wall 
the  sale,  not  only  the 
of  the  oompany,  as  they 
akftag  the  deed  d  trustor 
works  which  t^e  company 
aad  before  the  sale,  have 
an  other  prt^MTty  of  which  it 
adi  the  time  of  the  sale,  other 
to  iL    Upoo  soch  conveyance 
r,  the  said  company  shah  ipio 
And  the  ssid  pmchaser  shaU 
poratjon  by  anyname  which 
fe»  aatioiih  fai  said  oooTeyancr,  or  in  any 
~  bj  falm  or  th^,  aid  recorded 
^s  oAoe  of  any  county  wherein 
ae  eold,  or  any  part  thmof,  issit- 
aaid  oonveyance  is  recorded.  . 
cmted  by  or  in  conse- 
and  conveTsnce  shall  suc- 
frsnchisfs,  nj^ts  and  privi- 
aD  eudi  duties  as  woold  have 
Anoid  have  been  performed  by 
tmf,  bot  Ux  sndi  sale  and  con- 
oAly  that  the  corporation  socre- 
be  entitled  to  dd>ts  due  to  the 
shall  not  be  liable  for  any 
against,  the  said  first  com- 
ij  not  be  expressly  sssumed  in 
ef  porcfaase;  snd  that  the  whole 
I  hvatBesB  done  by  such  corporation 
to  the  said  pnirhaser  and  his  as- 
in  the  corporation  shall  be 
end  he,  or  hissssigns,  may  cre- 
of  stock  therein  as  ne  or 
r.  not  exoeedingt  together, 
in  the  flnt  oompany  at  the 
tiie  ssme  in  a  book 
said  shares  shall 
of  shares  in  Joint 
r,  except  only  that  the 
sballbeheld 
*  def  flBd  m  math  piece  as  shall  be  fixed 
f^iOsvcteetf.  of  which  notirs shall  be 

Mcessifi)  weeks  in  a  news- 
oooBty  in  the  State  wbers- 

do  biainess.'* 
ate  copied  from  the  Code 
ciMpi«l7tt»,»and81. 
ia  latrrlsl  to  the  case,  as 
In  emr,  in  view  of  the 
Bctioo  of  the  Act  of  the 
eViniida  of  March  1, 1866, 
Covfigtoo  and  Ohk>  Rail- 
provided  for  its  future 
"according  to  the 
cf  Virgfaik,  second  edi- 
of  incorporaled  com- 
to  be  added  that  the  Leg- 
'aaActonJan- 
TcfOeActto 
Ohio  Railroad 
it  altogether  the 
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clause  containing  the  exemption  from  taxation. 
Chap.  5,  West  Va.  Acts,  1879. 

That  the  Chesapeake  and  Ohio  Railroad  Com- 
pany, b V  virtue  of  its  omtnization  as  a  corpora- 
tion under  the  Act  of  iGuch  1, 1866,  became  en- 
titled to  the  exenmtion  from  taxation  secured  by 
the  7th  section  of  that  Act,  and  that  as  a  matter 
of  contract,  is  not  denied  or  disputed.  Wheth- 
er the  Chesapeake  and  Ohio  Railway  Company 
succeeded  to  that  right  and  immuui^,  is  the 
question  to  be  determined. 

It  is  quite  clear  that,  as  a  contract  orifi:iDally 
entered  into  between  the  State  of  West  Virginia 
and  the  stockholders  who  orgimized  the  Chesa- 
peake and  Ohio  Railroad  Company,  under  the 
Act  of  March  1,  1866,  it  was  persoDal  to  that 
Corporation,  and  intended  to  benefit  those  who 
should  be  induced  to  subscribe  to  its  stock. 
Every  circumstance  that  is  referred  to  for  the 
the  purpose  of  proving  its  nature  as  a  contract, 
such  as,  that  the  State  had  already  sunk  a  large 
amount  of  money  in  an  incomplete  and  there- 
fore unprofitable  public  work,  that  it  was  very 
desirous  to  induce  private  capitalists  to  finish 
its  construction,  and  to  that  end  was  willing  to 
cede  to  them  the  property  itself,  and  the  fran- 
chises of  a  railroad  connected  with  it;  and,  by 
way  of  further  inducem^t,  to  exonerate  the 
property  in  their  hands  from  all  burdens  of 
taxation  until  the  investment  yielded  a  profit 
equal  to  ten  per  cent  upon  the  capital  invested; 
abo  prove  that  the  only  persons  in  contempla- 
tion as  beuefidaries  of  these  privileges  and  im- 
munides  were  those  who  were  willing  to  risk 
their  money  in  an  enterprise  the  future  success 
of  which  could  only  be  r^arded  as  doubtful. 
The  contract  was  not  for  the  benefit  of  those 
who  should  become'  creditors  of  the  Compaov, 
further  than  the  fact  that  the  property  of  the 
Company  was  itself  exempted  from  the  charge 
of  taxation  would  enhance  its  credit  by  secur- 
ing to  mortgage  bondholders  a  lien  whidi  could 
not  be  suboroBnated  by  the  State.  It  was  not 
made  with  the  creditors  of  the  Company,  nor 
was  itconfened  as  a  franchise  inhering  in  the 
property  itself,  so  as  to  pass  by  way  of Incum- 
orance  or  assignment  to  mortgagees  or  purchas- 
ers. The  lai^^uage  of  the  clause  which  con- 
tains the  exempdon  is  explicit  It  is,  that 
-'No  taxstion  upon  the  property  of  the  said 
Company  shall  be  imposed  by  the  State  imtil 
the  profits  of  the  said  Company  shall  amount  to 
ten  per  cent  on  the  capital  of  the  Company." 
But  one  company  is  spoken  of,  and  that  is  the 
company  to  be  incorporated  under  the  Act 
Tlie  proper^  to  be  exempt  is  the  property  of 
that  company  and  of  do  other,  and  while  it  con- 
tinues to  be  the  property  of  that  oompany  and 
no  longer.  And  the  exemption  is  to  cease  when 
the  profits  of  that  particular  companv  have 
reached  the  limit  dengnated,  and  that  umit  is 
measured  by  a  ratabfo  proportion  fixed  with 
reference  to  the  capital  to  be  subscribed  to  form 
tiiat  oompany  and  no  other.  And  there  are  no 
words  of  assfgnabOi^  attached,  either  express- 
ly or  by  any  implication,  to  this  immunity. 
The  reasons  for  considering  rach  an  exemp- 
tion to  be  a  privil^^  pertaining  to  the  corpora- 
tion, and  not  inhering  in  the  property,  and 
pasttngto  an  assignee,  were  fully  stsied  oy  Mr. 
7M9$ie$  Field  in  delivering  the  opinion  of  the 
coutin  thecaseof  JlbfycHiT.£9itMaiia,  98U. 

128 


[1831 


[1841 


176-189 


SuFRSiiB  Court  of  nm  Ukitbd  States. 


Oct.  Tkrm 


[185] 


8.,  217  [bk.  28,  L.  ed.  860],  and  have  been  \mi- 
formly  applied  to  similar  cases  subsequently. 
Wilson  ▼.  Oa*'nes,  108  U.  8.  417  [bk.  26,  L.  ed. 
401];  Louisvilk  ANashvOU  R  R.  Co,  v.  Palmes, 
109  U.  S.  244  Jbk.  27,  L.  ed.  9221;  Memphis  dk 
Little  Rock  R.  R,  Co,  v.  R,  R,  Comrs,,  112 
U.  a,  609  [bk.  28,  L.  ed.  6371;  8t.  Louis,  L  M. 
db  S.  R,  Co,  V.  121  R,  Comrs,,  118 U.S.  465,  Fbk. 
28,  L.  ed.  10551.  And  the  circumstances  of  the 
case  distinimish  it  from  that  of  Humphrey  v. 
Pegues,  16  Wall..  244  [83  U.  S.,  bk.  21,  L.  ed. 
826]. 

There  is  no  claim  made  that  the  exemption 
passed  to  the  trustees  in  the  trust  deeos  or 
mortgages  given  to  secure  the  payment  of  the 
bonds  of  the  Company;  and  none  can  be  made 
that  it  passed  to  the  purchasers  by  the  judicial 
sale  made  under  the  decree  for  foreclosure  and 
sale,  by  force  of  the  statute  declaring  what  such 
a  sale  should  pass.  The  language  of  the  Act 
upon  this  subject  is,  that  **  such  sale  and  con- 
veyance shall  pass  to  the  purchaser  at  the  sale, 
not  only  the  works  and  proper^  of  the  com- 
pany, as-  they  were  at  the  time  of  making  the 
deed  of  trust  or  mortgage^  but  any  works 
which  the  company  may,  after  that  time  and 
before  the  sale,  have  constmcted  and  all  other 
property  of  which  it  i  oay  be  possessed  at  the 
time  of  the  sale,  other  than  debts  due  to  it."  So 
far,  nothing  is  said  of  what  rights,  privileges, 
franchises  and  immunities  shall  vest  in  the 
purchaser  in  respect  to  the  property,  the  title  to 
which  is  thus  conveyed.  The  Act,  however, 
proceeds  to  say,  that  '*upon  such  conveyance 
to  the  purchaser,  the  sdd  company  shall  ipso 
facto  be  dissolved."  From  this  it  necessarily 
follows  that  all  privileges,  which  by  the  terms 
of  its  charter  were  personal  to  it,  ceased  with 
its  dissolution.  But  tne  statute  adds:  "And  the 
said  purchaser  shall  forthwith  be  a  corporation 
by  any  name  which  may  be  set  forth  in  said 
conveyance,  or  in  any  writing  signed  by  him  or 
them  and  recorded  in  the  recorder's  office  of 
any  county  wherein  the  property,  so  sold  or 
any  part  thereof,  is  situated,  or  where  said  con- 
veyance is  recorded."  Thus  is  formed  a  new 
corporate  body,  succeeding  to  the  title  of  the 

f)roperty  sold  and  conveyed  to  it,  but  deriving 
ts  existence  from  this  law  and  not  from  the 
original  Act  of  incorporation,  which  constituted 
the  charter  of  its  |)redecessor,  and  with  such 
powers,  rights,  privileges,  franchises  and  im- 
munities only  as  are  conferred  upon  it  by  the 
law  which  has  brought  it  into  being. 

These  are  defined  m  the  next  succeeding  sec- 
tion. So  far  as  material  to  the  question  its  lan- 
guage is :  "The  corporation  created  by  or  in  con- 
sequence of  such  sale  and  conveyance  shall  suc- 
ceed to  all  such  franchises,  rights  and  privileges, 
and  perform  all  such  duties  as  would  have  been 
had,  or  should  have  been  performed  by  the  first 
company,  but  for  such  sale  and  conveyance," 
etc. 

It  is  earnestly  contended,  on  behalf  of  the 
plaintiff  in  error,  that  by  virtue  of  this  lan- 
guage, it  is  entitled  to  enjoy  the  property  for- 
merly belonging  to  the  Chesapeake  and  Ohio 
Railroad  Company,  its  predecessor,  precisely 
as  though  it  had  been  incorporated  under  the 
charter  of  that  company,  and  therefore  with 
the  exemption  from  taxation  which  was  con- 
ceded to  that  company.  But,  broad,  general 
and  comprehensive  as  the  language  is,  we  can- 
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not,  in  reference  to  the  subject-matter  now  1 
hand,  apply  it  with  that  force  and  meaniu^ 
The  woros  used  are,  it  will  be  observed,  "fra« 
chises,  rights  and  privileges,"  ♦  ♦  ♦  •*  a 
would  have  been  had,"  ♦  ♦  •  "by  the  firs 
company,  but  for  such  sale,"  etc.  There  is  n 
express  reference  to  a  grant  of  any  exempt io 
or  immunity;  nothing  is  said  in  relation  to  tb 
subject  of  taxation.  The  words  actually  use 
do  not  necessarily  embrace  a  grant  of  such  a^ 
exemption.  As  was  said,  on  th^  point,  in  Mat 
gan y.Louisiana,9d U. 8. 217-228 [bk. 23, K  ec 
860,  862]:  "Much  confusion  of  thought  ba 
arisen  in  this  case  and  in  similar  cases  from  ai 
taching  a  va^e  and  undefined  meaning  to  tb 
term  'franchise.'  It  is  often  used  as  synozi3 
mous  with  rights,  privileges  and  immunities 
though  of  a  personal  and  temporary  charactei 
so  that,  if  any  one  of  these  exists,  it  is  loosel 
termed  a  'franchise,'  and  is  supposed  to  pai 
upon  a  transfer  of  the  franchises  of  the  con 
pany.  But  the  term  must  always  be  confilc 
erea  in  connection  with  the  corporation  or  proi 
erty  to  which  it  is  alleged  to  appertain.  Tl] 
franchises  of  a  railroad  corporation  are  ri^lii 
or  privileges  which  are  essential  to  the  opera 
tions  of  the  corporation,  and  without  whicli  i 
road  and  works  would  be  of  little  value;  8\ic 
as  the  franchise  to  run  cars,  to  take  tolls,  to  a] 
propriate  earth  and  gravel  for  the  bed  of  li 
road,  or  water  for  its  engines,  and  the  lil5< 
They  are  positive  riehts  or  privileges,  witboi 
the  possession  of  which  the  road  of  the  con 
pany  could  not  be  successfully  worked.  In 
munity  from  taxation  is  not  one  of  them.  Tl 
former  may  be  conveyed  to  a  purchaser  of  tl 
road  as  a  part  of  the  property  of  the  coinpau^ 
the  latter  is  personal  ana  incapable  of  transf  < 
without  express  statutonr  direction." 

^lere,  there  is  no  such  express  statutory  ci 
i*,jdon.  Nor  is  there  an  equivalent  implicntic 
by  necessary  construction.  There  is  nothing  i 
Uie  language  itself,  nor  the  context,  nor  the  su 
ject-matter  of  the  legislation,  nor  the  situatic 
and  relation  of  the  parties  to  be  affected,  whi< 
indicates  that  a  grantof  an  exemption  from  ta 
ation  to  a  particular  railroad  oorporation,  or 
a  class  of  such,  was  in  the  contemplation  of  tl 
Legislature.  The  subject-matter  of  this  legisl 
tion  was  not  the  original  construction  of  ra 
roads,  but  the  operation  of  railroads  alreac 
constructed.  The  State  was  not  in  the  attitii< 
of  a  contractor,  soliciting  subscriptions  of  ca 
ital,  in  the  formation  of  companies  to  undt 
take  the  risk  of  public  improvements,  for  tl 
benefit  of  the  State,  with  the  hazard  of  loss  ai 
perhaps  financial  ruin  to  the  first  promot^i 
and  offering  exemptions  from  taxation  as  a  co 
sideration,  by  way  of  contract,  for  the  acce| 
ance  of  its  proposals.  It  was  legislating^  in  n 
erence  to  enterprises  already  undertaken,  pros 
cutcd  and  completed  by  companies  original 
thus  incorporated,  and  who,  bv  reason  of  i 
solvency,  had  been  stripped  of  their  propter 
by  creditors  and  sentenced  hj  the  Istv  to  di 
solution;  and  the  purpose  of  the  statute  \^ 
simply  to  provide  suitable  means  of  incorport 
ing  the  purchasers,  to  facilitate  their  use  of  tl 
property,  in  operating  it  for  the  benefit  of  tl 
public,  as  designed  from  the  beginning.  The 
purchasers  had  not  bought  the  immunity  no 
demanded  either  from  the  State  or  the  pri 
I>ossessor.  The  contract  of  the  creditors  -won 
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•  *J^  mtk  01  bflnR  of  pft jment  of  the  stip- 
'ftftC  bf  nbjecdDg  to  mie  the  prcoerQr 
te  ai  pmnent.  with  soch  rights, 
prink;gQi  onlj  m  were  neces- 
ir  bbndkkl  ue  And  enJoTmeot.  The 
ffOB  tifirinn,  as  we  have  already 
■•t  BBoenarflj  included  in  that  des- 
The  debtor  csorporatioa,  and  its  cred- 
oonid  ootoonfer  apon  the  pur- 
tar  r%tei  which  were  not  assignable; 
\  »nmmkf%tkm  moved  to  the  State  for 
ikflf  the  gnat,  there  is  no  motive  for 
br  aov  oootcruction  and  implication, 
*!.*  ar  mmiB  tl  the  law  have  failed  to  ex- 
-«  Tki  oeriafaihr  is  not  a  rea?  enable  in- 
for  whidi  no  sufficient  reason  can 


v-'-aciak,  therefore*  that  the  Act  from 
'  .cs  itt  fflHstiff  in  error  derives  its  corpo- 
-.-«sMBet  tad  powers  in  West  Virginia  does 
' '  laa  a  mewal  of  the  grant  by  exemp- 
*  frm  tuasion,  which,  in  the  7th  section  of 
V  ks  or  XsRh  1, 1886.  applied  to  the  Chesa- 
-«■  atf  (JUo  Railroad  Company. 
-•*  I  oikcrwiK,  so  thmt  we  should  be con- 
i*--i<»haU  that  the  langoage  of  the  Act 
■«  TfafWa  of  FriiraarT  18,  1871,  as 
'-iAittl7AalofFebroai7&,  1877,  had  the 
"  - 1  fBfli  to  the  piafntiff  in  error  of  the 
*^pjra  Ml  taxatioa  vested  by  the  7th  section 
r  1^  cf  March  1. 1866  in  the  Chesapeake 
-  «-£  BuZroad  CompADy,  nevertheless  we 
«u.  ■  cwprflcd  also  to  hold  on  distinct 
the  exampdon  thus  conferred  did 
a  oootract,  protected  from 
"jfcyArOwsritqtioo  of  the  United  States. 
*'  ar  ayparitioa  now  made,  ft  would  still 
»3it!toaa  the  rights  of  the  pUdntiif  in 
"'■ftC'Vparatioii,  oche*  than  the  title  to 
-r  vfDtf «  aoooired  by  the  ludidal  sale, 
^  ftv  «%ia  IB  aad  depemkd  upon  the 
nrf 9R,U)rr7,  onder  ana  by  which  it  was 
^nuCWpataikxL     It  can,  in  no  sense,  be 
^■kri  ■  ac  idsDtlcal  corporate  body   of 
•"•-t  t  ^maam  ifae  socceaM>r,  merely  dis- 
^tsroeeas  of  insolvency  from  fur- 
■or  past  debcs.  whidi  is  the  view 
wm  m  IB  argument  by  counsel  for 
^mmtm.    The  language  of  the  statutes 
'  ^^^A  eosttadictB   this   assumption.    The 
-vyMiiaaiBtsmsisdisaolvea.    Thepur- 
■t  Si  npftrttly  declared  to  become  a 
'  its  oorpormts  powers  are  con- 


thoae  whidi  had  be- 
The  language  of 
involved  in  its  (Hrovinons 
of  esses  heretofore  decided 
farther  controversy  on 
V.  Oku>,  95  U.  8. .  819  [bk. 
-  •iiSn.it  £.0.  V.  ira^M.96U.  S.,489 
>  at  :^s£«l;  Jt  ACb. v.Gswyia, 96 U.S.. 

R,  IL  Co,  Y.  PalmM, 
L.  ed.  922]. 

sn  grsBts  of  corporate 
frtvUma,  franchises  and  im- 
IBB  sBbJect  to  existing  laws,  re- 
.  alsd.  At  the  time  theplaintiil 
^^r^MtaCorpQiBtioii,  chap.  58,  S8,of 
];  A  rf  Ws«  Ykginib  of  1869.  whk£  took 
^^jl^l,  Mt.  was  in  force,  aind  has  never 
^^*M.  It  ^Motod^smong other  things. 
"  ^*«  **  Asd  tfas  r^t  to  heretiy  re- 
■V  to  te  LaditeBfB  to  sher  any  charter  or 
*4L1 


''tt^aLLsd.186]; 
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certificate  of  incorporation  hereafter  granted  to 
a  Joint  stock  company,  and  to  alter  or  repeal 
any  law  applicable  to  such  companv."  The 
Constitution  of  the  State  of  West  Vu-ginia  of 
1863,  art.  11,  ^  5,  also  provides  as  follows: 

"5.  The  Legislature  shall  pass  genco^  laws 
whereby  any  number  of  persons  associated  for 
mining,  manufacturing,  insuring,  or  other  pur- 
pose useful  to  the  public,  excepting  banks  ofcir- 
ulation  and  the  construction  of  works  of  inter- 
nal improvement,  mav  become  a  corporation, 
on  complying  with  the  terms  and  conditions 
thereby  described;  and  no  special  Act  incorpo- 
rating or  granting  peculiar  privileges  to  any 
joint  stock  company  or  association,  not  having 
m  view  the  issuing  of  bills  to  circulate  as 
monev  or  the  construction  of  some  work  of  in- 
ternal improvement,  shall  be  passed.  No  com- 
pany or  association,  authorized  by  tbLi  section, 
shaU  issue  bills  to  circulate  as  money.  No 
charter  of  incorporation  shall  be  granted  under 
such  general  laws,  unless  the  right  be  reserved 
to  alter  or  amend  such  charter  at  the  pleasure 
of  the  Legislature,  to  be  declared  by  general 
laws.  No  Act  to  incorporate  any  baink  of  cir- 
culation or  internal  improvement  company,  or 
to  confer  additional  privileges  on  the  same, 
shall  be  passed,  unless  public  notice  of  the 
intended  application  for  such  Act  be  given  under 
such  regulations  as  shall  be  prescribed  by  law." 

The  incorporation  of  the  plaintifif  in  error 
comes  within  the  provisions,  ooth  of  the  Con- 
stitution and  of  the  Code  of  1868.  Its  charter 
is  the  law  of  1871  as  amended  by  that  of  1877. 
Its  certificate  of  incorporation  is  the  convey- 
ance to  it,  by  the  name  it  has  chosen,  as  a  pur* 
chaser  at  the  ludidal  sale,  or  set  forth  in  some 
vniting  signea  by  such  purchaser,  and  recorded 
as  required.  It  is  a  charter  granted  under  a 
k,«neral  law,  which  the  Constitution  declares  to 
be  sublect  to  legislative  alteration  and  amend- 
ment The  laws  subjecting  its  property  to  tax* 
ation,  and  which  form  the  subject  of  the  pres- 
ent controversy,  are  but  the  exercise  of  that 
legislative  discreHon,  which,  as  it  became  the 
lav  of  the  contract  itself,  cannot  be  complained 
of  ai  a  breach  of  the  contract. 

The  conclusion  is  not  weakened  by  the  sug- 
gestion that  the  ri&^ts  of  the  plaintiff  in  error 
ori^nate  in  the  provisions  of  the  Code  of  Vi^ 
^nia.  referred  to  in  the  Act  of  March  1,  1866. 
mcorporating  the  Covington  and  Ohio  Railroad 
Company,  and  of  which  the  Acts  of  1871. 1877 
are  re-enactments.  For  even  then  they  would 
not  antedate  the  provision  of  the  Constitution 
of  1868,  nor  avoid  the  effect  of  the  reasoning  of 
this  court  in  case  of  St,  Louii,  L  M,  and 
8.  R,  Co.  V.  R.  R.  Cornn.  118  U.  8.,  466  [bk. 
28,  L.  od.  1055].  The  rights  of  the  phiintiff  Ui 
error,  as  a  Corporation,  are  determined  by  the 
law  in  force  when  it  came  into  bein^.  although 
there  is  no  ground  on  which  it  can  be  contend- 
ed that  there  was  any  legislative  contract  in 
the  Act  of  March  1.  1866.  for  the  further  crea- 
tion of  any  corporation  in  favor  of  possible 
purchasen  at  Judicial  sales  under  decrees  o^ 
loreclosure  of  deeds  of  trust  or  mortgages. 

in  eitfter  tUw  the  rettUt  u  the  iame,  arStfor  the 
reasons  given  the  decree  of  the  dufreme  Court  of 
Am)eaU  of  the  Stateof  neet  Virgtma  ie  affirmei 

Trueoopf.   Test: 

Jamas  H.  MoKennej,  Clerk,  Sup.  Oourt»  U.  8. 
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CHABLE8  R  BI88ELL,  Appt., 
[262]  V. 

SIMON  H.  FOSS  et  aL     i 

(Bee  8.  a  Bepoiter*B  ed^  S6»-t88.) 

Mining  partnar»hip$~~biU  cufoimt  eopartndn  to 
eftfaree  elairnfarihareiifoewifUqfpurduueof 
inierett  of  other  eopa/rtnen, 

1.  There  it  no  relation  of  tmst  or  oonfldenoe  be- 
tween mining  partners  which  is  ylolated  by  the  aale 
and  aflBionment  by  one  partner,  of  his  share  in  the 
niropmty  and  bunneas,  to  a  stranger  or  to  one  of 
fhe  associates,  without  oonsultlngthe  other. 

8.  A  mining  partner  or  cotenantls  not  entitled  to 
share  in  the  purchase  by  his  oonculner  or  ootenants 
of  the  share  of  another,  in  the  absence  of  an  express 
contract  that  the  purchase  should  be  for  the  benefit 
ofaU. 

8.  It  does  not  lie  in  the  mouth  of  one  who  seeks  to 
share  in  the  fruits  of  a  contract,  to  complain  that 
it  was  fraudulently  procured. 

[No.  108.1 
Argued  Mar.  11,  IS,  1885.  Decided  Apr,  6, 1885. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 
The  history  and  facts  appear  in  ih» 

Statement  of  the  case  by  Mr.  Justice  Woodm 
[253]  This  was  a  suit  in  equity.  The  facts  as  they 
appeared  by  the  pleadings  and  evidence  were  as 
follows:  In  January,  1878,  two  miners  named 
Davidson  and  Van  Boxall  located  a  mining 
claim  near  LeadviUe.  Colorado,  which  they 
called  the  Winnemuck.  In  March  following 
thev  Jointly  conveyed  to  the  appellant  BisseS 
ana  to  the  appellees  Foss  and  Hunter,  each  a 
one-fourth  interest  in  the  property  in  con^dera- 
tion  of  their  agreement  to  funuah  money  to 
sink  a  shaft  to  the  ores  on  the  claim.  Tnese 
parties  worked  the  mine  as  mining  partners  un- 
til July,  1878,  when  Davidson  and  Boxall,  with 
the  consent  of  their  associates,  sold  their  one 
fourth  to  three  persons,  Rawlings,  Handley  and 
Robertson,  called  in  the  record  "The  Missouri- 
ana,"  who  with  Bissell,  Foss  and  Hunter  con- 
tinued the  working  of  the  mine. 

Tabor  and  Beisdie,  who  owned  and  worked 
a  mine  adjoining  the  Winnemuck,  on  an  al- 
leged title  not  necessary  to  state,  daimed  the 
ore  from  the  Winnemuck  mine,  and  insti- 
tuted, from  time  to  time,  attachment  proceed- 
ings by  which  they  seized  the  ore  as  it  was 
taken  from  the  mine.  The  associates  who  were 
working  the  Winnemuck  mine  procured  the  re- 
lease of  the  ore  by  giving  forthcoming  bonds, 
with  one  Halleck  as  security,  who  signed  the 
bonds  on  condition  that  the  money  arislne  from 
the  sale  of  the  ore  should  be  placed  and  kept 
in  bank  as  an  indemni^  to  him  until  the  ow- 
nership of  the  ore  could  be  settled.  On  this  un- 
derstanding the  prbceeds  of  the  sale  of  the  ore 
were  depomted  in  the  Miners'  Exchange  Bank 
of  Leaoville. 

In  August  or  September,  1878,  the  owners  of 
theWinnemuck— Bissell,  Foss,  Hunter,  and  the 
Missourian»— having  rec^ved,  from  the  sale  of 
ore.  money  more  i&u  sufficient  to  indemnify 
Halleck,  with  the  surplus  bought  and  paid  for 
au  Interest  in  the  New  Discovery  Lode.  About 
October  1. 1878,  thev  had  on  deposit  to  their 
credit  lo  tiie  bank  |10,000,  and  HaUeck  was 
bound  for  them  to  the  amount  of  ild.OOO. 

In  the  latter  part  of  September  the  Miasouri- 

tM 


ans  offered  for  sale  their  one-fourth  interest  1 
the  mines.  Bissell  and  Foss  were  anxious  le^ 
the  interest  of  the  Missourians  should  faU  inl 
the  hands  of  Tabor  and  Reische,  who  migl 
thereby  gain  some  advantage  in  their  suits  the 
pending.  They  had  a  conversation  in  refeS 
ence  to  the  purchase  of  the  interest  of  the  M-ii 
sourians.  They  differ  in  their  account  of  tlu 
conversation.    It  is  thus  detailed  by  Bissell: 

"Along  about  the  80th  day  of  September  >£] 
Foss  came  to  my  room  and  stated  that  the  M.ii 
sourians,  as  we  termed  them,  were  wanting  t 
sell  their  quarter  interest  in  the  propcrt 
and  had  offered  it  for  $80,000,  and  he  said  tlic 
he  thought  we  had  better  go  in  and  buy  it 
said  to  him  that  it  was  all  well  enough  to  bu 
it  if  they  wanted  to  sell,  but  that  I  was  con^ 
dent  jLhat  I  could  get  it  at  better  figures.  I  said 
'I  am  almost  certiun,  Mr.  Foss,  that  I  can  bu, 
it  for  less;  lei  me  manage  it  and  I  think  I  ca.i 
buy  it  for  $15,000,'  and  went  on  to  say  what 
would  sa^r  to  them  concerning  all  the  troubl 
and  suits  in  the  case.  He  said,  'Very  well,  i 
you  can  get  it  for  that,  so  much  the  l>etter.'  1 
was  an  agreement  and  understanding  betweei 
us  that  Q  we  could  get  it  for  $15,0(W  we  wer 
to  take  it" 

He  further  stated  in  reference  to  the  same  in 
terview — 

"We  sat  down  there  and  made  figures  to  se 
if  we  could  pay  for  it  out  of  the  money  belong 
ing  to  the  company  in  bank;  and  the  result  o 
our  figuring  was  that  we  couldn't  do  it  to  lb 
full  extent;  that  we  could  pay  a  portion  of  i 
from  that  money;  and  the  balance  outside^  eacl 
of  us  raise  our  share. '^ 

In  answer  to  the  question  who  were  to  hav 
the  interests  in  the  quarter  to  be  purchased  o 
the  Missourians,  he  said:  *'They  were  to  go  b€ 
tween  us  three,  Trimble  and  Hunter,  Foes  aii( 
myself.  Mr.  Trimble  and  Hunter's  were  intei 
ests  together;  they  owned  Jointly  that  quarte 
interest,  so  I  was  informed  by  Mr.  Trimble  an< 
Mr.  Hunter." 

Foss  gave  the  following  account  of  his  intei 
views  -mth  Bissell  in  reference  to  their  pro jec 
to  buy  out  the  Missourians: 

•1  met  Dr.  Bissell  over  Tribe  &  Jeffrey" 
store,  in  Leadville,  and  we  talked  tbe  piirchas 
over.  I  told  him  that  the  boys  wanted  to  g€ 
out  bad,  and  I  (bought  they  would  sell  prett 
reasonable;  but  that  as  I  was  working  aboii 
there  managing  the  mine,  he  could  do  bettc 
than  I  could.  1  said  he  had  mentioned  to  u 
one  night  on  the  street,  $80,000  as  a  price,  bi 
that  we  wouldn't  agae  to  for  a  moment.  W 
wondered  how  we  could  do  about  the  mone 
for  the  purchase.  If  we  could  use  the  compan 
money  we  thought  we  must  use  a  little ,  moi 
than  our  Joint  interest  Bissell  was  to  see  th 
boys  in  r^;ard  to  it" 

In  answer  to  the  question  "What  was  sai 
about  the  pricef '  he  replied:  "We  talked  tb 
amount;  |S90,000  was  spoken  of.  He  thou^t 
that  was  too  high  and  more  than  we  sboul 
give.  I  thought  80,  too;  but  $80,000  was  tb 
price  fixed  by  them.  That  I  wouldn't  tbink  c 
for  a  moment  We  figured  it  over,  but  I  don 
remember  the  exact  figures,  and  we  conclude 
that  at  $15,000  we  could  pay  for  it,  in  case  w 
could  mw  out  the  money  in  the  Excbans 
Bank.  Dr.  BisseD  thought  it  could  be  bougl 
for  less  than  $10,000.    There  was  no  propc 
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price;  but  if  we 
pfoptKtj  W16  wen  to  bfy  it  to- 
rn «••  to  see  irbat  was  the  best  he 

to  Slate  "  whether  there 

joQ  ooQchided  the  tnde 

with  Dr.  BiflseU 

boy  thmt  pfroperty  for 

be  refdSed,  "No,  Jr." 

een  Bissell  and 

%  ettrir  in  October,  1878, 

for  915.000  their 

and  New  Disoorery 

of  the  aasodateBon 

The  purchase 

of  Foes;  bat  it  was 

Himter  that  Hunter 

and  Fofli  one  third  of 

^  to  naj  for  the  sharewas 

hy  Hmter,  Foes  agreeing  tore- 
*"     VMthixd.    In  order  to  in- 
to aeH  at  915,000,  Hunter 
tbat  be  waa  willing  to  sell  his 
Car  tbat  aom,  and  actually  made 
~  eooTfjanceto  Foss  atthat 

iaidnnedof  the  negotiaomis 

while  they  werr  go- 

Kfoested  Handley,  the  one 

with  whom  he  treated  for 

to  tell  Biaen  of  the  sale. 

completed  Fossde- 

of  BfaMD  to  a  ooe-third  sbireof 

by  tbe  MiaMariansL 

iMiialHfd  until  Norember  15, 

Tabor  party  on  the  one  side, 

■d  Himter  on  the  other,ioinea 

vi  UMir  interests  to  fi.  M. 

to  bold  serentY-thiee  out 

for  the 'Aibor  party, 

for  Btedl,  Fois  andHunten 

were  to  be  worked 

depoaited  in  the  First 

€i  Denver,  one  of  the  appellees, 

two  parties  in  the  propor- 

Ob  April  S,  1679.  there  was 

to  the  credit  of  Fbss, 

998,502.69.    It  was  in  ref- 

cftlik  fund  that  this  Hti- 

■o  pnrchase  of  the  interest 

BS  and  Hunter 

three  twelfths  of  this 

,  that  he  was  enti- 

<tf  tbe  one-fourth  interest 

flsn  wills  IIS,  claimed  four 

HmCcr.  iuistinr  that  Bis- 

tbe  share  purdiased  of 

~  that  he  was  only  en- 

of  the  fund  and  they 

Hanler,  on  April  86, 

suit  in  equity  aaainst 

of  DenTer  as  the  de- 

as  the  adTerse 

twelfths  of  the  fund. 

hoi  and  at  the  same 

in  wblcfa  it  allefed  that 

csanning  no  inte^ 

mmyiDK  that  Foes,  Hunter 

«  im|3ftd  to  faiterplead. 

otMnal  and 
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The  sum  in  dispute  between  the  parties  seems 
to  have  increased  after  the  filing  of  the  original 
bill,  and  before  final  decree  amount^  to 
986,454.85.  This  sum,  by  agreement  of  the  par- 
ties, was  deposited  in  the  reffistiT  of  the  court, 
and  they  stipulated  that  the  decision  of  the  court 
should  settle  their  rights,  not  only  to  the  fund 
claimed  in  the  original  bill,  but  to  the  whole 
amount  in  the  regi&y  of  the  court 

On  final  heanng  the  drcuit  court  decreed 
"that  Foes  and  Hunter  were  entitled  to  the 
986,454.85  in  controversy  in  the  registry  of  tbe 
court,  and  tbat  it  be  paid  to  them.'^  From  this 
decree  Bissell  appealed. 

Jfeitri.  John  F.  Dillon,  L.  O,  Boekwdi  and 
R,  M.  Teller,  for  appellant: 

"Tenants  in  common  are  placed  in  a  confi- 
dential relation  to  each  other  as  to  the  Joint 
property;  and  the  same  duties  are  imposed  as  if 
a  Jmnt  trust  were  created  by  contract  between 
them,  or  the  act  of  a  third  person." 

mdaleY,  mdale,  2  Bneed,  597. 

Cases  are  numerous  and  the  doctrine  is  un- 
disputed tliat  if  one  of  several  tenants  in  com* 
mon  purchase  an  outstanding  title  it  will  inure 
to  th3  benefit  of  alL 

LU^itd  V.  ZyncA, 28 Pa.  St,  419;  J<ms$Y,8tan' 
tan,  11  Mo.,  488;  Weaioer  v.  Wtba,  25  Pa.  St, 
270;  Pieot  v.  jR^r  ^  Mo.,  898;  VanHome  v. 
FtmdoL  5  Johns.  Ch.,  406;  Dovmer  v.  8miih,  88 
Vt,  464;  Hala$y  v.  Blood,  29  Pa.  6t,  819.  See 
also  Freem.  Co-Ten.  &  Par.  §  151;  King  v. 
WUe,  48Cal.,  6^  Olarh  v.  Canhodl,  8  Head«, 
202;  Of&fonv.  mtu^  46  Pa.  St,  880;  Bri^ 
tinY,  Handy,  10  Ark.,  881. 

"An  acent  or  trustee  undertaking  a  special 
business  for  another,  cannot,  on  the  sublect  of 
the  trust,  act  for  his  own  benefit  to  the  in  Jury 
of  hiB  prindpaL" 

Dodd  ▼.  Wak&man,  26  N.  J.  Eq.,  484;  Park- 
i$t  V.  AUaoander,  1  Johns.  Ch..  896;  OondU  v. 
Btaekwea,  7  0.  E.  Qreen,  486;  Story,  £q.,  % 
815. 

Under  the  celebrated  classification  of  fraud 
by  Lord  Hudwicke  in  Ohmlerjidd  v.  Janmen, 
1  Atk.,  801;  2  Tee.,  125;  1  Lead.  Cas.,  in  £q.. 
428,  this  case,  aside  from  the  agreement  and 
promise,  falls  within  the  third  class— fraud  pre- 
sumed from  the  ditnmistances  and  condition  of 
the  parties  contracting. 

In  tlds  dass  of  frauds  the  general  rule  is  that 
relief  will  be  afforded  in  equity  in  all  transac- 
tions, in  the  language  of  Lord  Eingsdowne 
(Bmith  V.  JToy,  THTa L.  Cas., 750), "fi  which 
influence  has  been  acquired  and  abused;  in 
which  confidence  has  been  reposed  and  be- 
trajed." 

See  also  Bispham's  Bq.,  g  282,  p.,  292;  1 
Pom.,  Fq.  g  155;  Story.  Bq.  Jur.,  258,  259, 
1965;  Perry,  Trusts,  %  ITO;  Fox  v.  Mae^ 
roath,  1 L.  C.  in  Eq.,  part  1,  4th  Am.  ed.,  260, 
261  ncie;  Kmh  v.  Sandford,  1  L.  C.  in  Eq., 
part  1,  4th  Am.  ed.,  48,  62-68;  Eenriek$  v. 
Ifunn,  46 Tex.,  141;  2  White  &  Tudor's  L.  0. 
in  Eq.,  Dart  1,  549;  Ifor^  v.  Bnrick.  18  Pa. 
St,  128;  SUtoartY.  Brown,  2  S.  &  R.,  461; 
Brown  v.  Dvtinger,  1  Bawle,  408;  Kider  v. 
Kider,  2  Watts,  828;  Thompoon'i  Lemee  v. 
WkiU,  1  Dall..  424. 

Jfswrt.  DskTid  P.  l>ytir  and  Jamm  0. 
Broadhead,  for  appeDees: 

The  opinion  of  the  court  bek>w  (4  Fed.  Rep., 
994)  is  supported  by  abundant  authority. 
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Uolma  Y.  Holmes,  44  HI.,  168;  Remington  y. 
CampbeU,  60  HI.,  516;  Goodwin  y.  Richardson, 
11  Mass.,  469;  WheaUeyy.  Calhoun  12  Leigh. 
204;  Livermore  Y.  AJdrich,  6  Cush.,  481;  (Hcott 
Y  Bynum,  17  Wall,  61  (84  U.  S.,  bk,  21,  L.  ed. 
5;0);  4  Kent,  Com..  SSTT. 

Mr,  Justice  Woods  deliYered  the  opinion 
of  the  court: 

It  is  clear  that  the  appellant  had  no  claim  to 
the  fund  in  controversy  unless  he  had  some 
title,  legal  or  equitable,  to  the  property  which 
produced  it.  But  he  was  not  a  party  to  the 
purchase  of  the  property  by  Foss  and  Hunter. 
The  Missourians.  who  owned  the  property,  never 
bnr^ined  with  Bissell  to  sell  him  any  interest  in 
theu*  share.and  never  convened  to  him  any  inter- 
est in  it .  They  contracted  with  Foss  and  Hunter 
only.  Bissell  never  paid  any  part  of  the  pur- 
chase money.  It  was  paid  ezdusively  bjr  Foss 
and  Hunter.  His  title,  if  he  has  any,  is  not 
based  on  an^  contract  of  purchase  made  with 
the  Missounans  nor  on  any  contract  or  under- 
standing between  him  and  Hunter.  He  bases 
his  claim  on  the  conversation  and  agreement  oe- 
tween  himself  and  Foss.  This  agreement,  as 
stated  by  Bissell.  was  that  Bissell  and  Foss 
should  buy  out  the  Missourians.  for  the  benefit 
of  themselves  and  Hunter,  and  divide  the  shi  jre 
equally  between  the  three,  and  that  each  should 
pay  one  third  of  the  piirchase  money.  Accord- 
ing to  Bissell's  own  version  the  arrangement 
was  based  on  the  expectation  that  a  large  part 
of  the  purchase  money  could  be  paid  out  of  the 
deposit  of  the  parties  in  tbe  bank.  But  the  evi- 
dence shows  that  the  money  which  they  were 
at  liberty  to  draw  from  the  bank  would  pay 
less  than  one  third  of  the  price  at  which  the 

eurchase  was  made.  Foss  testifies  that  all  his 
idividual  resources  consisted  of  a  small  gro- 
cery store  not  paying  much,  and  that  he  "waa 
Just  living  in  the  hope  of  bcAtinff  Tabor." 

Ix)oking  at  all  the  testimony  it  is  impossibk' 
to  reach  the  conclusion — ^unless  we  disregard  al- 
together the  evidence  of  Foss  and  rely  entirely 
on  that  of  Bissell — that  there  was  any  well  de- 
finerl  agreement  between  them  to  buy  out  the 
3Iissourians  at  a  specified  price,  or  that  the  two 
had  available  resources  to  make  the  purchase. 
Nothing  but  an  arrangement  left  at  loose  ends 
can  be  aeduced  from  the  evidence.  But  if  the 
a^^reement  had  been  clear  and  definite  it  could 
bind  neither  Foss  nor  Bissell  until  Hunter  was 
consulted  and  agreed  to  it.  If  Hunter  declined, 
the  matter  was  at  an  end  and  there  was  no  ob- 
ligation on  either  Foss  or  Bissell  to  purchase  for 
themselves  or  for  themselves  and  Hunter. 

The  -ecord  shows — and  counsel  for  Bissell 
conteL..  —that  Foss  told  Hunter  about  the  ar- 
rangement in  reference  to  the  purchase,  be- 
tween himself  and  BissdL  There  is  no  proof 
that  Hunter  assented  to  the  arrangement  made 
between  Foss  and  Bissell.  It  is  clear  that  he 
did  not  assent,  for  he  made  a  different  arrange- 
ment with  Foss,  by  which  he  was  to  purchase 
and  pay  for  two  thirds  of  the  share  of  the  Mis- 
sourians, and  Foss  the  other  third,  and  by 
which  he  was  to  advance  all  the  money  to  make 
the  purchase,  leaving  tiie  funds  of  the  associ- 
ates on  deposit  in  the  Miners'  Exchange  Bank 
untouched.  It  is  plain,  therefore,  that  the  pro- 
ject of  Foss  and  Bissell  for  the  purchase  for 
the  joint  benefit  of  themselves  ana  Hunter,  of 
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the  share  of  the  Missourians  fell  through, 
could  not  be  carried  out  without  the  oKsent 
Hunter,  and  he  did  not  assent. 

To  show  the  fraudulent  conduct  of  Foss  a 
Hunter  stress  is  laid,  by  counsel  for  the  app 
lant,  on  the  fact  that  they  deceived  the  Misson 
ans  by  the  pretense  that  Hunter  was  willing 
sell  and  that  he  did  actually  sell  his  one  foui 
to  Foss  for  $15,000,  and  thus  induced  thcin 
sell  at  the  same  price.  But  as  the  Missouri!^ 
were  the  only  persons  injured  by  this  stratege 
if  any  one  was  injured,  and  they  do  not  co 
plain,  we  do  not  see  how  it  concerns  the  app 
lant.  The  device  by  which  Foss  and  Huu 
made  the  purchase  at  $15,000  did  not  add  to 
detract  from  the  rights  of  the  appellant.  A 
as  he  is  seeking  to  get  the  benefit  of  the  contn 
thus  f  raudulenUy  made,  as  he  allej^.  it  does  i 
lie  in  his  mouth  to  complain  of  a  fraud  of  whj 
he  is  seeking  to  share  the  fruits. 

Bissell  hm  no  ground  upon  which  he  coi 
base  any  contract  right  to  an  interest  in  t 
purchase  made  by  Foss  for  himself  and  Hunt 
He  paid  no  money  on  the  purchase  and 
could  not  have  been  compelled  to  pay  a 
either  by  the  Missourians  with  whom  he  fa 
no  contract,  or  by  Foss.  who.  after  Hunter  h 
declined  to  acquiesce  in  the  arrangement 
tween  Bissell  and  himself,  could  not  have  i 
manded  of  Bissell  that  he  and  Foss  should  b 
for  themselves.  And  if  Foss  had  actua 
bought  for  himself  and  Bissell  he  could  i 
have  compelled  the  latter  to  pay  his  h 
of  the  purchase  money,  for  BisseU  had  ne^ 
agreed  to  such  a  purchase.  The  a^reem< 
could  not  bind  Foss  unless  it  also  bound  Bi8s< 
Bissell.  therefore,  did  not  by  reason  of  his  agi 
ment  with  Foss,  acquire  any  interest  in  1 
stiare  purchased  by  Foss  ana  Hunter  of  1 
Missourians. 

But  the  appellant  insists  that  there  wa 
mutusk  fc.greement  between  Bissell  and  Foes  tl 
if  either  made  the  purchase  it  should  be 
the  benefit  of  aU;  that  this  agreement,  althou 
not  amounting;  to  a  contract  which  could 
specifically  e.il  arced  if  it  had  been  made  w 
a  stranger,  created  between  parties  who  s 
tained  to  each  other  the  confidential  trust  n 
tions  /irhich  existed  between  these  parties 
consti  uctive  trust  which  would  be  enforced 


equ, 


uity. 


he  contention  is  that  these  three  pari 
were  in  such  relations  to  each  other  that 
one  bought  a  share  in  the  common  propo 
and  business  it  Inured  in  equity  to  the  ben< 
of  all.  subject  to  the  payment,  by  each  of 
associates,  of  his  share  of  the  purchase  mon 
The  relations  from  which  this  result  springs 
stated  to  be  those,  first,  of  joint  tenants,  ai 
second,  of  partners;  and  that,  by  reason  of  th 
relations.  Foss  and  Hunter  became  trustees 
themselves  and  Bissell  in  purchasing  the  sh 
of  the  Missourians. 

It  is  true  that  one  or  two  or  more  tenants 
common,  holding  by  a  common  title,  can 
purchase  an  outstanoing  title  or  incumbrai 
upon  the  joint  estate  for  his  own  benefit.  Si 
a  purchase  inures  to  the  benefit  of  all.  beca 
there  Is  an  obligation  between  them  result 
from  their  joint  claim  andcommimity  of  iui 
est.  that  one  of  them  shall  not  affect  the  cl: 
to  the  prejudice  of  the  others.  RothweU 
Deweee,  2  Black.  613  [67  U.  8.,  bk.  17,  L. 
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SUPKBMS  CotntT  OF  THB  XThITBD  StATBB. 


Oct.  Tbrm, 


5  Johot.  Cli.,888; 
419;  l)9WkBt  ▼. 


»_»««■ 


^plj  to  Himter  and 

no  oatataDding  tlUe  or 

Id  1k0  pRlodioe  of  the  other  ten- 

Tmsf  aid  wbal  an  j  tenant  in 

good  faltb  mi^t  do,  name- 

of  aome  of  tlieir  00- 

Uie  others.   Theti- 

of  the  Mianurians 

boatfle  to  the  title  of 

did  not  in  any  degree 

Uainteieat.  fiiBshare 

after  aa  before  the  pur* 

theaame.    Inaacha 

iaviblated. 

the  rriationaof  the  par- 

prakiblted  Foaa  and  Hunter 

in  qoeition  for  their 

ofBiaseH.    The 

af  BtaaeO,  Foaa,  Hunter  and  the 

aol  an  otdinaiy  partnership. 

la  fcnovm  aa  a  mining  partneraliip, 

mA  mode  only,  and  u 

1  \j  Mr:jmatiM  Field  in  Kahn  y. 

Ohi,  M  U.  & ,  641  pik.  26,  L.  ed. .  260]. 

aa  diadnct  aaaoda- 

ta  and  UabOities  at- 

from  thoae  attadhing 

trading  partnerihipe, 

monities;  indeed,  wtth- 


would  be  attended 
Its  much 
.*  He  then  quotes  a  pas- 
in  KbZbiwNiT.  ZacAinan, 
2  01,  fli.  to  tka  effect  that  a  mining  partner- 
•^apiued  by  manT  of  the  rules  relating 
>  aMrrafii  Jilpa,  not  aiso  by  some  rules 

of  whidi  is  that  one  per^ 

in  the  iph»f>  *t>H 

itfaBoMngthepaitnership,  and 

mfttlawi   "Theaame doctrine 

*^B^  k  wmmmom  other  caaes,  not  only  in 

eooxti  of  England.  Aaso- 

_  winea  are  generally  com- 

tfa0Hfev  BOBber  of  pcnooa  than  or- 

and  it  waa  early 

working  of  a  mine, 

to  tta  aooeeasful  oerdopment, 

at  leaat  attended  with 

If  aa  aaaodatloo  waa  to  be  dii- 


^att*. 


banknqi^T  of  one  of  its 

Ignmwit  of  his  interest 

that  whidi  gorems  the 

of  atnding  ptftnership 

bco  reoognnad  aa  ap- 

iD  each  other  of  mem- 

ThedifaPhwygr- 

ID  oonatitute  an  cndi-^ 

Boplaoaintheae  mining 

.▼.Aifr26OaL,062:^ 

ObL*  416;  l^hrw.CiuU$, 

two  papfMilkiiis;  Ftnt^tiiat 
■iHagaaaodatloo  haTa  no 
ifca  analBBioa  of  a  atnng^ 
boys  tfaeabare  of  um 
that  the  sale  and  aa* 
^^  ofhisinterBst. 
aaiwhig  partaershipu  It 
that  cnemem* 
the  rigbtyWitb- 

U.  &,  Booi  26. 


out  cooanlting  his  associates,  to  sell  his  interest  in 
the  partneramp  to  a  stranger,  and  that  such  a  sale 
injmrea  no  rimt  or  property  of  the  other  asao- 
ciatea.  Mu<£  less  aoea  a  purchase  by  one  asso- 
ciate, of  the  share  of  another,  inflict  any  wrong 
upon  the  other  members  of  the  partnership. 
Tnere  ia  no  relation  of  trust  or  ccmfldenoe  be- 
tween mining  partners  which  is  violated  by  the 
sale  and  assignment  by  one  partner,  to  a  stran- 

Sir  or  to  one  of  the  associates,  of  his  share  in 
e  property  and  business  of  the  aasodation.  * 

It  results  as  a  conclusion  from  theae  prem- 
iMa  that  Bissell  has  suffered  no  wrong  at  the 
hands  of  either  Hunter  or  Foes  on  the  ground 
that  Uiey  were  his  tenants  in  common  or  part- 
ners, by  reason  of  any  contract  made  between 
the  latter  in  reference  to  the  purchase  of  the 
share  of  the  Missourians  in  their  joint  enter- 
prise. There  has  been  no  violation  of  any  trust 
and  confidence  arising  from  the  relations  ezist- 
ingbetween  BisseU,  Foes  and  Hunter. 

The  iH;>pellant,  it  is  therefore  dear,  cannot  de- 
mand any  part  of  the  two-thirds  interest  pur- 
chased by  Hunter  ^n  the  share  of  the  Missouri- 
ans. If  ne  is  entitled  to  participate  in  any  way 
in  the  purchase  made  by  Foss  and  Hunter  it 
can  only  be  in  the  one-tlurd  interest  purchased 
by  Foss.  But  this  demand  cannot  be  based  on 
any  contract  between  Bisaell  and  Foes,  for  the 
contract  arrangement  between  them  waa  con- 
ditioned upon  the  consent  of  Hunter,  and  Hun- 
ter did  not  consent.  It  was  also  an  element  of 
the  agreement  that  the  money  of  the  assodatea 
on  d^osit  in  Uie  bank  should  be  sufficient  and 
should  be  available  to  pay  a  large  part  of  the 
money  required  for  the  purchase  of  the  share  of 
the  Missourians.  But  this  condition  also  failed. 
He  was  therefore  bound  by  no  contract  with 
Bissell  to  make  the  purchase. 

The  only  question  which  remains  is,  Waa 
Foss  bound,  when  he  learned  that  the  arrange- 
ment he  had  made  with  Bissell  forthe  purchase 
of  the  ahare  of  the  Missourians  coulol  not  be 
canied  out,  to  inform  Bissell  of  the  fact,  and 
give  him  a  chance  to  Join  in  the  purchase  made 
by  him  and  Hunter?  It  cannot  be  denied  that 
under  the  circumstances  there  was  an  obliga- 
tion on  Foss  to  inform  Bissell  of  the  failure  of 
their  plan  before  making  another  with  a  third 
person.  But  it  vras  not  a  legal  obligation  ca- 
pable of  enfordng  inforo  exttmo,  but  only  a 
natural  obligation  to  be  disposed  of  inforo  can- 
teieniia.  Story,  Eq.  Jur.,  §  2.  It  vras  one  of 
those  obligations  which  waa  binding  on  the 
honor  and  oonadence  of  the  party,  but  one  not 
the  aublect  of  asuitand  not  to  be  enforced  in  a 
court  <n  etther  law  or  equity. 

We  are  of  opinion  that  the  decree  of  the  Cir- 
cuit Court  was  right    Itiith&rtforet^firmed, 


Mr.  Jvstice  BrmOlmr  and  Mr.  JuiHc$  Mat- 
thawa  dissented. 

TrueoopT.  Tsst: 
Jamas  H.  MdEsanaj,  Otork,  6ap.  Oowt»  U.  8L 
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BUFBEMR  COUBT  OF  TBF  TThTTFTi  RTATIi.  OCT.  TkI 

Uq  the  27lh  d^  of  June,  1874,  Parker, 
bm  of  Bale,  tnuafond  to  C.  C.  HunUey  hie 
teiest  In  the  property  and  assets  of  botL  thi 
companies,  llie  consideratlou paid  was (7S,0 
for  which  the  vendee  executed  his  Kre 
promissoijnotesto Barlow,  who Indoned  th< 
toPtxker. 

Od  the  23d  daf  of  December,  1674,  the  f 
lowing  instmment  of  writiiig  was  eiecated 
the  pwtlea  thereto : 


rert  Btage  Compuii , 

,  —vtlieowDen  of  one  third  o(  Hid  BTOp 

ty,  and  Adam  E.  Smltb  IB  the  owner  of  one  Blzt£ 
MM  property,  and  each  of  U>e  Mid  parties  Bhare 
'■--^IQ  Ute above pTOportlonB in  all  then 


lavely  In  ilte  above  proportlonBin  all  the  n 
tw  Iatel7  opanted  bv  iddeompui7,and  arc 

TBlnthefntunonall  tlMWKniMsintheabi 

piepMrUoM  In  Um  oimeiaUp.pTOflt^  kiaea  and  > 
peiMB  Tr"***"'"g  thereto  or  Inotoent  to  tbe  • 

Tullpon 
IdroutM 
_e  benefit  lu  i 

tr  bereinbefoio  stated,  and  l£at  fall  pow 


penaMaitpei 
Mttiatttwi 


embraced  by  the  swfoe  of  i£eu 
Stage  Oomiianr. 

'In  wltneM  whereof  we  have  heicanto  est  < 
handeand  seals  this  SM  dar  of  Deeenbcr,  A. 


Bhortlv  after  the  execution  of  that  paper. 
C.  Huntley,  for  $30,000,  sold  to  Barlow  c 
half  of  the  interart  in  the  Northwest  Sta 
Company  which  tbe  former  had  purchased  f n 
Parker. 

The  present  mit  was  Instituted  bj  B. 
Hontley  on  the  Utk  day  of  December,  18' 
■gainst  C.  C.  Huotlejr,  Bailow  and  Smi 
Tike  bin  alleges,  among  other  things,  t) 
plaintUI  and  defendants  were  theownen  oft 
•took,  property  and  effects  of  tbe  Northw 
Btage  ComiMiij,  and  that  their  respective 
teroBta  are  aistinct^  set  forth  and  agreed  up 
In  the  beforementioned  writing  of  Decern! 
82, 1874;  that  Barlow  had  purchased  Bmlt 
Interest,  and,  under  the  auUMrity  given  hi 
had  coUected  all  the  mail  pay  earned  by  t 
company  for  Its  contract  term  eodlM  Jane  1 
1678,  but  hod  not  made  a  final  setdement, 
respect  of  such  collections,  with  those  int 
ested  with  him ;  that  he  had  also  sold  1 
property  of  the  company  (or  (70,000,  but  h 
not  fully  accounted  therefor ;  that  C.  C.  Ho: 
ley  denied  that  plaintiff  had  any  interEstintl 
property  or  in  Its  proceeds,  and,  unless 
sttmned,  would  collect  and  appropriate  to  1 
own  use  all  the  proceeds  ana  profits  ari^ 
from  the  one-third  interest  which  orlgjoa! 
stood  in  the  name  of  C.  C.  and  S.  8.  Hnntl* 
one  half  of  which — that  is,  one  slzth  of  the  < 
tire  property — belonged  to  plaintiff.  Thepraj 
of  the  bill  was  for  an  ascertainment  of  1 
amount  In  Barlow's  hands,  in  respect  of  t 
said  one-sixth  interest,  and  that  plaintiff  bs 
a  decree  for  such  sums  as  may  be  Mostly  d 
him. 


HmfTUBT  T.  HUJITIJBT. 


804-401 


Msqatred  uiy  tntemt  in  the  pnr- 
•  11^  nAcr,  or  Ufettt  the  paper  of  Deoem- 
%  im,  of  tte  wkgBbkM  ofwbicli  be  had 

intoiMd  to  be  anything 

or  admiadon  of  the 

antborixed  to  leodTe 

doe  to  theoom- 

He  aayi :  "  I  did  not 

intoid  to  admit,  nor  have 

do  I  now  admit,  but,  on 

ttaft  the  aaid  plaintiif  was, 

an  equal  owner  with  me  in 

iaaeivat  in  ta^  Northwest 

u  propertj,  prc^tt,  assets, 

in  the  errenft  of  the  repayment  to 

tf  te  mM  warn  oC  $45,000,  so  expended  in 

as  aforesaid,  with 

altfiou^  no  agreement 

culeiea  into,  I  have  al- 

,  willing  that  the  said 

ha^  an  the  profit  that  has  been 

of  one-sixth  interest 

Company,  and  said 

OvcKooand  CaUfor- 

the  1st  day  of  Jul/, 

be  first  lepaia  to  me  the 

^F^J^  >^  pmdbaae,  towit:  the  said 

intcnst  from  June  87, 

ooort  below,  in  special 

thai  plaintiir  lecorerof 

sbth  of  the  property 

of  the  Northwest  dtage 

was  enjoined  from 

,    CCHoBdaj  any  part  thereof.  The 

w  nisnad  «»  an  aadnor  to  ascertain  the 

«f  liifaliff a  iMereBt,  and  to  state  all 

Upon  appeal 
decree  was  rerersed 


•  -:t 


in  the  testimony 

attending  the  paidisse 

interest  in  these 

iqxii  a  carefol 

C,  C.  Hnntley  was 

between  him  and 

bare  one  half  of 

la  the  Northwest  Stage 

the  porpose  on  the  part  of 

&  8.  Hnntley  •hoold  haTe 

8. 8.  Hnntley 

C.  a~  Hnntley  of  the  latter^ 

hare  qm  half  of  that  in- 

purchase  there 
C.  0.  Hnnt- 
asweOof  ser- 
es agent  and  gene- 
ocmafl  contracts 
thy  were  Jointfy  inter- 
I  fawtfaig  to  rontes  not 
8i^  Company  or 
Barlowi 


^Cft. 


In  eie<'mluti  of  bis 

to  8.  8.  Himt- 

wiih  the  latter,  while  th<7 

lathesammcrorfaU 

frooi  Parker,  that 

ef  the  original  Parker 

li»the  ra- 


maininr  one-sixth  interest  In  the  Northwest 
Stage  Company,  and  one  eighth  interest  in  the 
other  oompany-~at  the  price  which  C.  C.  Hunt- 
ley had  paid  for  them;  the  amount,  if  any, 
due  to  6.  S.  Huntley,  on  account  of  the  be- 
forementioned  services  and  contracts,  to  be 
applied  in  payment  as  far  as  it  would  go  for 
the  interests  so  transferred  to  him; 

6.  That  the  ownership  of  those  interests  by 
S.  S.  Huntiey  was  not  to  be  deferred  untfl  a  set- 
tlement of  accounts  between  him  and  C.  C. 
Huntley  was  had,  but  was  to  take  effect  as  of 
July  1, 1874,  when  the  new  contract  term  of 
those  companies  commenced; 

0.  That  the  writing  of  December  22, 1874,  was 
executed  because  of  the  then  contemplated  ab- 
sence of  C.  C.  HuDtlcy  in  Europe  for  the  bene- 
fit of  his  health,  and  to  show  the  interest  which 
S.  S.  Huntley  had  prcriouslv  acquired  and 
then,  under  the  agreement  with  C.  C.  Huntley, 
actually  had  in  Uic  property  and  business  of 
the  Northwest  Stage  Company; 

7.  That  thereafter  all  parties  concerned  in 
the  affairs  of  that  company,  inciuding  C.  C. 
Htmtley,  recognized  and  treated  S.  S.  Huntley 
as  the  owner  of  one-sixth  interest  in  its  prop- 
ertyand  assets,  subject,  however,  so  far  as  C. 
C.  Huntley  was  concerned,  to  the  liability  of 
S.  S.  Huntley  to  reimburse  him  for  the  amount 
which  that  interest  had  cost. 

In  behalf  of  the  appellee  Huntley  it  is  con- 
tended, that  the  verbal  agreement,  upon  which 
appellant  relies  as  the  foundation  for  his  claim, 
is  void  under  the  17th  section  of  the  Statute  of 
29  Car.  H.,  chap.  8,  which  is  in  force  in  the 
District  of  Columbia,  and  which  provides  that 
"no  contract  for  the  sale  of  any  coods,  wares 
and  merchandise  for  the  price  of  ten  pounds 
sterling  or  upward  shall  be  allowed  to  be  good, 
except  the  buyer  shall  accept  part  of  the  goods 
sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in 
part  payment,  or  that  some  note  or  memoran- 
dum In  writing,  of  said  bargain,  be  made  and 
dgned  by  the  parties,  to  be  charged  by  such 
contract,  or  their  agents  thereunto  lawfully  au- 
thorized." Kelly's  £ng.  Stat,  242;  Thomp. 
Dig.,  221. 

The  argument  in  support  of  this  proposition 
is  that  t£e  Northwest  Stage  Company  was  a 
Bpedet  of  partnership  with  ioint  stock  divided 
into  transferable  shares,  which  could  be  disposed 
of  by  the  owner  without  the  consent  of  his  part- 
ners; that  such  shares  were  substantially  like 
stock  in  corporations  or  regular  joint  stock  com- 
panies; and  that  the  aUeged  verbal  sale  of  an 
interest  in  that  company  was  void  under  the 
forqroing  statute,  because,  as  is  claimed,  the 
wofos  "goods,  wares  ana  merchandise,"  as 
therein  UMd,  properly  embrace  not  merely  pal- 
pable personal  property  havinr  an  intrinsic 
value,  ont  also  stock  in  chartered  corporations, 
shares  or  interests  in  Joint  stock  companies,  or 
private  partnershipe  having  the  inddents  of 
such  companies — notes,  checks,  bonds,  and 
other  evidences  of  value. 

Without  determining  whether  this  statute 
governs  the  rights  of  the  parties,  or  whether  this 
mterpretation  of  its  provisions  is  sustained  by 
the  weight  of  authority,  or  whether  the  writing 
of  December  88, 1874.  to  not  itself  a  sufficient 
memorandum  in  writing  of  thesale  hi  question, 
it  is  enou^  to  mj  that  the  contract  oetween 
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C.  C.  flanUevand  8. 8.  Huntley  was  so  far  exe- 
cuted that  tlie  rights  and  omigations  of  the 
parties  cannot  be  affected  by  the  statute.  To 
the  extent  that  it  was  possible  or  necessary  in 
respect  of  property  of  tnis  character,  the  ven- 
dee was  placed  in  possession  of  that  which  he 
purchased  This  is  shown  by  the  evidence  of 
several  witnesses,  and  is  established  by  the  pa- 
per of  December  22, 1874.  which  declares  that 
8.  8.  and  0.  C.  Huntley  are  the  owners  of  one 
third  of  the  stock,  properly  and  effects  of  the 
Northwest  8tage  Company,  and  as  such  and  tp 
that  extent  are  to  share  in  all  the  mail  routes 
then  lately  operated  by  that  company,  and  to 
share,  in  the  ruture,  in  the  profits,  losses,  and 
expenses  appertaining  thereto.  There  is  some 
evidence  tending  to  snow  that  when  this  paper 
was  executed  0.  C.  Huntley  was  hi  poor  health, 
but  it  falls  short  of  proving  that  he  was  incapa- 
ble, in  law,  of  becoming  a  party  to  such  an  in- 
strument; nor  does  his  answer  assert  any  such 
incapadtY  as  a  ground  of  defense,  besides, 
that  writing  is  im  accordance  with  the  under- 
standing reached  between  him  and  8.  8.  Hunt- 
leyprior  to  its  execution. 

Tlie  decrees,  in  general  aLd  In  special  term, 
are,  in  our  Judsment,  erroneous;  the  former, 
because  it  denied  all  ntdief  to  the  plaintiff;  and 
the  latter,  because  it  proceeded  upon  theground 
that  the  evidence  snowed  that  8.  8.  Huntley 
had  fully  paid  for  the  interest  sold  and  trans- 
ferred to  nim  by  0.  C.  Huntley.  The  case 
should  go  to  an  auditor,  to  ascertain  the  amount, 
if  any,  lairlv  and  Justly  due  8.  8.  Huntley  from 
C.  C.  Huntley  at  Uie  tune  of  his  purchase  from 
C.  C.  Huntley,  such  amount  to  be  applied  in 
payment  of  8.  8.  Huntley's  indebtedness  to  C. 
C.  Huntley,  on  account  of  the  purchase  from 
the  latter  of  one  half  of  the  Parker  interest  in 
the  Northwest  8tage  Company.  And  if  C.  C. 
Huntley  was  not  indebted  to  8.  8.  Huntley  at 
that  date  then  the  former  vnll  be  entitled  to  be 
reimbursed  out  of  the  funds  in  the  hands  of  Bil- 
low, for  all  that  he  paid  for  the  one-sixth  part 
sold  to  8.  8.  Huntley,  with  interest  thereon 
from  the  time  of  the  purchase  ttom  Parker; 
the  balance,  if  any,  to  go  to  8.  8.  Huntley. 
Such  further  decree  should  be  rendered  after 
the  report  of  the  auditor  as  the  facts  thus  dis- 
dosed  wHl  Justify  or  require. 

The  decree  beUno  iereeened,  teith  directumefar 
muhproeeedinge  ae  teitt  be  eonsietent  with  Me 
epinuffk    Iteeereed, 

Troeocfpj,  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Oourti  IT.  8. 


CITY  OP  LITCHFIELD,  Appt, 

V. 

QEORGB  WILLIAM  BALLOU  et  al. 

(8eea  a  Beporeer«tedMl90-10S.) 

Munieipal  hond-^ieeue  ^,  in  exeeee  qf  eeneti- 
tutUmal  Umi^—UabiUt^  ef  mvmcipaXU$  for 
furehaee  money  expended  uponpnbUe  ieorke^ 
juriedietion. 

1.  Where  the  Oonstitiitlonof  aState  provides  that 
no  oity,  eto^  '^shall  be  allowed  to  become  indebted 
in  any  manner  of  for  any  purpose**  bevond  a  oer- 
tain  per  centum  of  its  taTwbte  nropercy,  the  pro- 
hlbiiaon  is  as  effectual  against  tlie  implied  as  the 


express  promise,  and  is  as  binding  in  equity  i 
law. 

2.  The  holdera  of  the  bonds,  and  agenti  of 
odty,  are  tiareic^M  erim«ftls  in  the  act  of  viola 
>nstmitional  prohibition,  and  eonitr  wil 


more  raise  a  resultmkr  trust  inbtvor  of  the  hoi 
than  the  law  wHl  nSse  an  implied  amumpeit 
money  had  and  received. 

a  The  purchasers  of  bonds  isnied  in  ezoee 
tbe  oonstitutloiial  limit  have  no  lleo  upon  pt 
works  upon  which  the  puichase  money  is  tuh 
to  have  oeen  expended  if  other  funds  have 
been  expended  upon  such  works. 

4.  Where  the  complainant  seeks  to  reoovec 
money  be  let  the  municipality  have  be  must  ok 
ideotizy  it  or  the  fund  or  other  property  w 
represents  it  in  such  a  manner  that  it  can  be 
claimed  and  delivered  without  taking  other  p 
ertv  with  it  or  injuring  other  persons  or  intmn 
with  other  rights. 

5.  A  decree  which  does  not  attempt  to  reston 
specific  money  of  tbe  oomplainantTbnt  which  1 
a  sum  emial  in  amount  to  the  bonds  and  inte 
being  a  decree  to  pay  as  on  an  Implied  oonti 
cannot  be  sustained. 

a.  A  bill  which  sets  up  a  cause  of  action  on  w 
there  isan  adequate  remedy  at  law  fidls  for  i 
of  equitable  jurisdiction. 

[No.  1180.] 

BubmiUed  Jan.  i.  1886.  Decided  Apr.  8,1 

APPEAL   from  the  Circuit  Court  of 
United  States  for  the  Southern  Distrii 
HUnois. 

The  histoiy  and  facts  of  the  case  appes 
the  opinion  of  the  court. 

8ee  also  Buchanan  v.  LUehfiM,  102  U 
278  (bk.  26,  L.  ed.  IW). 

Meeer$.  John  JtL  Palmer  and  B.  8. 
tnardi,  for  appellant. 

Ifr,  D.  T.  jLittler,  for  appellees: 

The  doctrine  of  equity  is  that  monej 
property  received  by  a  party  imder  such 
cumstances  as  are  set  forth  in  the  bill  in 
caM  has  an  implied  trust  diaracter  imp 
upon  it  by  mere  operation  of  law,  indepent 
of  the  intention  of  the  parties,  and,  as  audi, 
be  enforced  upon  the  consdenoe  of  Uie  par 

2  Story,  Eq.,  g  1254;  Chapman  v.  Zkn 
Co.  107  tJ.  8.,  848  (bk.  27.  L.  ed.  878);  Pi\ 
tal  V.  SanFhincieeo,  21  CaL,  882;  Argen 
Same,  10  Cal.,  282;  Parherebwrg  v.  Broten, 
U.  8»487. (bk.  27,  L.  ed. 288):  Mar^  v. 
ton  Of.,  10  Wall.,  670  (77  U.  8.,  bk.  Ifl 
ed.  1040); Srtcf^ Cb. T.  TOai,Chlc.  L.N.  I 
4,1888. 

Whether  a  dtjr  is  under  a  legal  obligs 
to  make  restitution  of  the  money  obtaj 
without  authority  of  law— Uiatis,  to  refun 
the  proper  party  or  parties  such  sums  as  ^ 
actually  received  by  its  authorized  asent 
officers  upon  the  sale  of  the  bonds— is  n 
question  arising  in  the  present  action  whic 
only  for  the  recovery  of  the  stipulated  int4 
upon  such  bonds.  Upon  this  point  it  is 
proper  at  this  time  or  in  this  form  of  actio 
express  an  opinion. 

Buchanan  v.  LitchfiOd,,  102  U.  8.,  208 
26,  L.  ed.  141). 

It  cannot  be  doubted  that  a  sound  policy 
be  promoted  by  restoring  the  parties  in  au  i 
cases  to  thefar  position.  It  leaves  no  indaoa 
for  either  party  to  contravene  the  law. 
corporation  is  compelled  to  return  Just  wfa 
has  received.  The  other  party  gets  no  x 
than  he  has  parted  with.  It  is  bdievel 
not  a  solitary  case  can  be  found  whichati 
opposed  to  this  salutary  rule. 

CwtieY.LeaviU,lSlS^.Y.,l.   Seeabo 
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mi  ML  M  X.  T.,  290;  J^nil  t.  Kenctha, 
S  Vk  «;  JTAm  t.     Mawor,  63  N.  T., 

U  NvT.  TtfiB^g,  14  K.  Y.,217. 


deliTered  the  opinion  of 


Mai  tnm  a  decree  in  chancery 
^  Govt  for  tlie  Southern  District 


WW  oommeoced  hy  a  bin  brought 
ite  City  of  Litchfield.  Com- 
that  be  fe  the  owner  of  bonds 
am  )f  ^  City  bt  Utdkfleld  to  a  very  con- 
mtmrn  ^»«BL  That  the  money  received 
o^Q^tortheale  to  him  of  i^eae  bonds 
■»  «irf  ■  te  eoartnictkm  of  a  system  of 
«ar«^  far  the  City,  of  which  the  City  is 
IV  ai  i?«BK.  He  allegvi  that  one  Buchanan, 
nr  «i  te  evaer  of  some  of  these  bonds, 
oaihcan  in  the  same  court  and  was 
hB  ictkm  in  the  Circuit  Court  and 
Cont  of  the  United  States, 
■crfvkc^cDQrtsbdd  the  bonds  void. 
»«w  ifiefei  that  thoo^  the  bonds  are 
**<■  Cbr  ■  habfeto  him  for  the  money  it 
^r^  «f  Ubl,  and  la  by  the  use  of  that 
«»  4t  aiiMwuika  were  constructed,  he 
a-*^  !■  1  tens  against  the  City  for  the 
n^nd.  if  illi  noc  paid  within  a  reason- 
•«^i  to  W  fixed  by  the  court,  that  the 
^arm^M  theCby  be  toki  to  satisfy  the 
v^  At  Idl  ako  charges  tliat  he  was 
s^»f  iiiiiii  the  boodi,  by  the  false  state- 


t  at  aOoen^  acents  and  attorneys  of 
a  >T  ««  the  bondi  were  TaUd  Other 
■te  QMt  iMho  the  fitlcation  and  answers 
^fc>  The  snawer  of  the  City  denies  any 
-« ^^BMUlians  aa  to  the  character  of  the 
nft  iaM  that  all  the  m«ney  receiTed  for 
^■^B  ato  the  waierworks,"  but  part  of  it 
**  ■<  hr  scher  purpoaes,  and  avers  that  a 
'Vlvt  if  te  som  paid  for  the  waterworks 
^  ^B  s^cr  sources  than  the  sale  of  these 
'■^■'Aeanoc  now  be  ascertained  how 
M  rf  ftBaoacy  went  into  the  woriu. 

tofasoe  and  some  testimony 
t  of  which  ii  that  much 


^  Bar  pvi  of  the  money  tor  which  the 
'^^^t^wkiwm  nsed  to  pay  the  contrac- 


orks,  while  a  very 

of  the  cost  of  these 

oat  of  taxation  and  other 


of  any  falie  or  fraudu- 
by  the  authorized  agents 

"^k^wm  hek)  Toid  in  the  case  of 
"•^■Z  lAoljUK  102  U.  8.,  278  [bk.  26. 
"  \*>  hwnnae  they  were  issued  in  rioU- 
•«  a  ahtUowiag  fgofision  of  the  Constitu- 

*-Ajtic)eCL 

•1    5o  ooonsy,  city,  township. 

ther  nraidcipal  cOToration 

9  beoone  indebted  in  any 

puipuae  to  an  anvmnt.  in- 

in  the  aggregate 

on  the  value  of  the 

to  be  ascertained  by 

for  Mate  and  county  taxes 

h  indebtedness." 

as  a  fact  in  that  case, 

t  ianed  the  City 


had  a  pre-existing  indebtedness  exceeding  five 
per  cent  of  the  value  of  its  taxable  property,  aa 
ascertained  by  its  last  assessment  for  state  and 
county  taxes. 

The  bill  in  this  case  is  based  upon  the  fad 
that  the  bonds  otv  for  that  reason  void,  and  it 
makes  the  record  of  the  proceedings  in  that  suit 
-an  exhibit  in  this.  But  the  complainant  insists 
that  though  the  bonds  are  void  the  City  is 
bound,  ex  equo  et  bono,  to  return  the  money  it 
received  for  them.  It  therefore  prays  for  a 
decree  against  the  City  for  the  amount  of  the 
money  so  received. 

There  ore  two  objections  to  this  proposition: 
1.  If  the  City  is  liable  for  this  money  an  action 
at  law  is  the  appropriate  remedy.  The  action 
for  money  had  and  received  to  plaintiffs  use  is 
the  usual  and  adequate  remedv  in  such  cases 
where  the  claim  is  well  foundea,  and  the  judg- 
ment at  law  would  be  the  exact  equivalent  of 
what  is  prayed  for  in  this  bill,  namely:  a  de- 
cree for  the  amount  airainst  the  City,  to  be  paid 
within  the  time  fixed  by  it  for  ulterior  proceed- 
ings. 

In  this  view  the  present  bill  fails  for  want  of 
equitable  jurisdiction. 

2.  But  there  is  no  more  reason  for  a  recovery 
on  the  implied  contract  to  repay  the  money 
than  on  the  express  contract  found  in  the  bonds. 

The  language  of  the  Constitution  is  that  no 
city,  etc.,°'  shall  be  allowed  to  become  indebt- 
ed in  any  manner  or  for  any  purpose  to  an 
amount,  including  existing  indebtedness,  in  the 
aggregate  exceeding  five  per  centiun  on  the 
value  of  its  taxable  property."  It  shall  uoXbe- 
come  indebted,  shall  not  incur  any  pecuniary 
Tiabflity;  it  shall  not  do  this  in  any  manner, 
neither  by  bonds,  nor  notes,  nor  by  express  or 
implied  promises.   Nor  shall  it  be  done  for  any 

gurpose,  no  ma/ter  how  nreent,  how  useful, 
ow  unanimous  the  wish.  There  stands  the 
existing  indebtedaess  to  a  given  amount  in  re- 
lation to  the  sources  of  payment  as  an  impass- 
ible obstacle  to  the  creation  of  any  further 
debt  ir  any  manner  or  for  any  purpose  what- 
ever. 

If  this  prohibition  is  worth  anything  it  is  as 
effectual  a^nst  the  implied  as  the  express 
promise,  and  is  as  binding  in  a  court  of  chan- 
cery as  a  court  of  law. 

Counsel  for  apoellee  in  their  brief,  recogniz- 
ing the  difficulty  rere  pointed  out,  present  their 
view  of  the  case  in  the  following  language: 

**  The  theory  of  relief  assumed  by  the  bill  is 
that  notwithstanding  the  bonds  were  wholly  in- 
valid, and  no  suit  at  law  could  be  successfully 
maintained  ei^er  upon  the  bonds  or  upon  any 
contract  as  such  growing  out  of  the  bonds;  yet, 
as  the  City  of  Litchfield  is  in  possession  of '^the 
money  received  for  the  bonds,  or,  which  Is  the 
same  thing,  its  equivalent  in  property  identified 
as  having  been  procured  with  this  money,  and 
having  repudiated  and  disclaimed  its  liability  in 
respect  of  the  bonds,  it  must,  upon  well-estab- 
lished equitable  principles,  restore  to  the  com- 
plainants what  it  actually  received,  or  at  least  so 
much  of  what  it  received  as  is  shown  now  to  be 
in  its  possession  and  in'  its  power  to  restore." 

If  such  be  the  theory  of  the  bill  the  decree 
of  the  court  is  quite  unwarranted  by  it.  The 
money  received  by  the  City  from  Ballou  haa 
long  passed  out  of  his  possession  and  cannot 
be  restored  to  complaii^t    Neither  the  fn>e- 
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dfic  money  nor  any  other  money  Is  to  l)e  found 
in  the  safe  of  the  City  or  anywhere  else  under 
its  control.  And  the  decree  of  the  court,  so  far 
from  attempting  to  restore  the  specific  money, 
declares  that  mere  is  due  from  the  City  of 
Litchfield  to  complainants  a  sum  of  money — 
not  that  original  money— but  a  sum  equal  in 
amoimt  to  the  bonds  and  interest  on  them  from 
the  day  of  their  issue.  Is  this  a  decree  to  re- 
turn the  identical  money  or  property  received, 
or  is  it  a  decree  to  pay  as  on  an  implied  contract 
the  sum  receiyed,  with  interest  for  its  use? 

As  regards  the  waterworks,  into  which  it  is 
[104]  ^^  ^^  money  was  transmuted,  if  the  theory 
of  counsel  is  correct  the  waterworks  should 
haye  been  deliyered  up  to  plaintiff  as  repre- 
senting their  money,  as  property  which  they 
haye  purchased,  and  which,  since  the  contract 
has  been  declared  yoid,  is  their  propertv,  as  rep- 
resenting their  money.  In  this  yiew  the  resto- 
ration to  complainants  of  the  property  which 
represents  their  money  puts  an  end  to  obliga- 
tions on  both  sides  ^wmg  out  of  the  transac- 
tion. The  complainants,  haying  recovered 
what  was  theirs,  have  no  further  claim  on  the 
City.  The  latter  hayine  discharged  its  trust 
by  returning  what  oompminant  has  elected  to 
claim  as  his  own.  Is  no  longer  liable  for  the 
money  or  any  part  of  it. 

But  here  also  the  decree  departs  from  what 
ia  now  asserted  to  be  the  principle  of  the  bill. 
Hayinff  decreed  an  indebtedness  where  none 
can  eiOBt,  and  declared  that  complainant  has  a 
lien  on,  not  the  ownership  of,  the  waterworks, 
it  directs  a  sale  of  the  waterworks  for  the  pay- 
ment of  this  debt  and  the  satisfaction  of  this  uen. 

If  this  be  a  mode  of  pursuing  and  reclaim- 
ing specific  property  into  which  money  has 
been  transmuted,  it  is  a  new  mode.  If  the  the- 
ory of  appellees'  counsel  be  true,  there  is  no 
licni  on  tine  property.  There  is  no  debt  to  !>e  se- 
cured by  a  uen.  That  theory  discards  the  idea 
of  a  debt,  and  pursues  the  money  into  the  prop- 
erty, and  seeks  the  property,  not  as  the  proper- 
ty of  the  City  to  be  sold  to  pay  a  debt,  but  as 
the  property  of  complainant  into  which  his 
money,  not  the  City's,  has  been  invested,  for 
the  reason  that  there  was  no  debt  created  by 
the  transaction. 

The  money  received  on  the  bonds  having 
been  expended,  wiUi  other  funds  raised  by  tax- 
ation, in  erecting  the  waterworks  of  the  City, 
to  impose  the  amount  thereof  as  a  lien  ui)on 
these  public  works  would  be  equally  a  violation 
of  the  constitutional  prohibition,  as  to  raise 
against  the  City  an  implied  assumpsit  for  mo- 
ney had  and  received.  Ifhe  holders  of  the  bonds 
and  agents  of  the  City  are  parHcipea  eriminia 
in  the  act  of  violating  that  prohibition,  and 
equity  will  no  more  raise  a  resulting  trust  in 
favor  of  Uie  bondholders  than  the  law  will  raise 
an  implied  assumpsit  against  a  public  policy  so 
strongly  declared. 
[  1 96]  But  there  is  a  reason  why  even  this  cannot  be 
done. 

Leaving  out  of  view  the  question  of  tracing 
complainant's  money  into  these  works,  it  li 
very  certain  that  there  is  other  money  besides 
theirs  in  the  same  property.  The  land  on 
which  these  works  are  constructed  was  bought 
and  paid  for  before  the  bonds  were  issued  or 
voted.  The  streets  through  which  the  pipes  are 
laid  is  public  property  into  which  no  money  of 


the  complainants  entered.  Much,  also,  of  tl 
expense  of  construction  was  paid  by  taxatic 
or  other  resources  of  the  Ci^.  How  mtic] 
cannot  be  known  with  certainty,  because 
though  the  officers  of  the  City  testify  that  o 
the  books  a  separate  waterworks  account  xw 
kept,  there  is  no  evidence  that  the  twnda  wliicl 
went  to  build  these  works  are  traceable  bj 
those  books  to  their  source  in  any  instance. 

If  the  complainants  are  after  the  monejy  tbej 
let  the  City  have  they  must  clearly  identify  tb^ 
money  or  the  fund  or  oUier  property  wbicl 
represents  that  money  in  such  a  manner  that  it 
can  be  reclahned  and  delivered  without  taking 
other  property  with  it  or  injuring  other  persons 
or  interfering  with  others'  rights. 

It  is  the  consciousness  that  this  cannot  be  done 
which  caused  the  court  and  counsel  to  resort  to 
the  idea  of  a  debt  and  a  lien  which  cannot  be  sus- 
tained. A  lien  of  a  person  on  his  own  property, 
which  is  and  has  always  been  his,  in  fayor  ol 
himself,  is  a  novelty  which  only  the  necessitiee 
of  this  case  could  suggest. 

Another  objection  to  this  assertion  of  ari^bl 
to  the  property  is  that  the  bondholders,  each  ol 
whom  must  hold  a  part  of  whatever  equity  them 
is  to  the  property,  are  numerous  and  scatteredL 
and  the  relative  amount  of  the  interest  of  eacl 
in  this  property  could  hardly  be  correctly  ascer 
tained.  The  property  itsdf  cannot  be  oiyideci 
its  value  consists  in  its  unity  as  a  system  of  vyatec 
works  for  the  City.  Without  the  land  and  ttk« 
use  of  the  streets  the  value  of  the  remainder  o 
the  plant  is  eone.  In  these,  complaini^its  csu 
have  no  equfiy. 

I^  decree  of  the  eouriis  m&ned  and^e  cos 
remanded,  toith  directione  to  diamiu  the  bUL 


I  am  requested  to  say  that  Mr,  JuHice 

Ian  dissents  from  the  Judgment  and  opinion  o 

the  court 

True  copy.    Test: 

James  H.  McEenner,  GLerk.  Sup.  Oourt.  U.  8 


Bx  Parte: 
In  the  Matter  of  ELLIS  G.  HUOHBS,  Itat 

tioner, 

(See  8.  a,  B6porter*B  ed.,  147>ltf .) 

Mandamus— dM0r^i<?n  of  inferior  eourU  noi 

controlled  ly, 

A  writ  of  mcmdamue  does  not  lie  to  oompel  Ui< 
judge  of  an  inferior  court  to  authorize  the  witb 
drawal  of  money  from  the  regiBtry  of  the  ooim 
whero  said  court  has  ezpreasly  adjudged  that  tli« 
litigation  is  not  ended  and  has  ordered  that  aald 
money  shall  remain  in  the  custody  of  the  court  untij 
the  final  disposition  of  the  cause. 

[No  8.    Orig.l 
Argued,  Mwr,  SI,  1885.    Decided,  Apr.  6, 18BS, 

PETITION  for  a  writ  of  mandamue. 
The  history  and  facts  of  the  case  appeal 
in  the  opinion  of  the  court. 
Mr,  John  H*  Mitchell*  for  petitioner. 
Mr.  J.  N.  Ddph,  contra. 

Mr.  Chief  JiiHice  Waite  delivered  the  opln 
ion  of  the  court: 

This  is  an  application  for  a  writ  of  manda 
mus  requiring  Matthew  P.  Deady,  Judge  o 
the  District  Court  of  the  United  States  for  tb 
District  of  Ore^n,  to  "forthwith  sign  rau 
execute,  hy  signmg  or  countersigning  any  an^ 


Sx  Pabtb  Moboak. 
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and  tliingi  M  may  be 

to  enaUe  your  pedtioner 

^  Mittonej  At  Uw  Dfrncddng 

md&kokt  coQits  of  tbeUnitea 

^mkuKk  dtekt)  to  witbdrmw  from  tbe 

tf  «id  eomt  the  tam  of  five  hun- 

btefiB^  to  Um."     The  petition 

iiavom  tobj  tbe  peotioiier, 

nte  to  May  8, 1882,  tbeie 


«Mteii  tke  Gbcidt  Court  of  tbe  United 
^0  Iv  lif  DIrtrict  <tf  Or^goo  a  foit  in  eouity 

of  a  mortgage  in  which 


^^■Ibi  mamgrr,  was  pfla&tiif,  and  H. 
t'Mitmmi  W.  R  McCallister.  defendants. 
■eaafttpWiiifftbemn  '^recoTeredinsaid 
V  toArii  doeree  m  againat  the  defendants. 
***«AftoniBOfiler  of  sale,  wSerein  and 
'  "M**  ft  vaontoedL  ad jodged  and  decreed 
»  m  Mateo  *  *  *  MkkoM  par  to  the 
aatf  fton^nm  of  mooej,  and  interest 

•  isB^KiM;,  and  also  tbe  costs  and  dis- 
aaafeaihsialt  to  be  taxed*  indnding 

»^  •  ibe  foD  amount  due  from  the 

mpkinant  as  an 

ti  tbe  atujcney  of  tbe  complain- 

■I  AM  k  diCnM  of  such  payment  being 

att.aMii  ladi  in  said  decree  and  <»der  or 

•««i^  dMiibed.  be  mM." 

Mbar  states  "that  your  peti- 

nwy  of  the  plaintuf,  byez- 

sad  oy  the  express  terms  and 

rfaUdecvse  and  order  of  sale,  was 

*tei  md  iiaroilltional  owner  of  tbe 

t^lmmtavmvA  therein  and  thereby  as 

d^mtL'   It  la  then  stated  that  a  sale 

was  made  under  the 

doe  your  petitioner 

sad  otder  of  sale,  as  and  for 

^^■^ iK,  •  •  •  baTing  been  regularly 

■^■■flddaMimiiied*  tba  said  purchaser 

t  art  «k  laid  to  tba  derk  of  the  circuit 

«x.***  Si  sad  for  and  in  payment  of  the 

^ntffHrasdckatf  for  bis  attorney's  fee, 

;  so  as  afofesaSd  ascertained 

to  be  doe  to  your  petitioner 

lbs  pstttian  tben  states  that 

^teflMoejit  was  deposited  in 

~/tf  teoourt,  aiHlttiat,altbouidide- 

Ai«ttkl  Judge  holdfaig  the 

to  sign  an  order  for  its  pay- 

bctf  that  tbe  sum  of  |oOO, 

atibou^  it  was  then 

*^«M^»»af  the  obort  md  "absolut^ 

tbe  property  of  your  peo- 

offders  and  decrees 

of  the  petitiooer  depend 

t  petition;  but  upon  tbe 

of  tbe  petitiooer  as  to 

a  role  was  entered  on 

to  sfcow  cause  why  the  writ 

be  isBoed.    To  this  rule  a 

frosn  which  it  appears 

It  b^  never  been  adjudged 

'^TMHtfwas  tbe  owner  of  tbe  money 

-  "VK  ije  lbs  eoettsTT  It  does  appear  that 

*  'tt  rf  DecMbv.  18M,  tbe  petitioner 
^  »«  *i  nswy  la  oomt,  being  ♦i;089.42. 

to  h^  bv  Aa  dcfk,"  and  thereupon 

these  be  paid  to  laid 

estt  of  oald  funds  the 

tf  WBK"  b«'  the  oourt  declined  to 

^^^m^imm  of  the  rest  of  tbe  fund 
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until  the  plaintiff  had  notice  of  the  application 
and  could  be  beard  thereon.  The  amount  so 
ordered  to  be  paid  was  afterwards  reoeiTed 
from  the  registry  of  the  court  bv  the  petitioner. 
Tbe  application  for  the  rest  of  the  fund  was 
subeequentiy  heard,  the  plaintiff  in  the  suit 
appearing  to  resist,  and  upon  full  consideration 
it  was  expressly  adjudged  by  the  court  that  the 
litigation  in  the  case  was  not  ended,  and  that 
'  Neither  by  the  terms  of  the  decree  nor  the  right 
and  justice  of  the  case  was  he  fpetitioner]  en- 
titled to  the  same  [the  monevy  until  he  had 
earned  it  by  prosecuting  said  suit  to  a  final 
decree  as  to  all  the  defendants  therein."  The 
application  for  the  remainder  of  the  money  was 
consequentiy  denied,  and  the  fund  was  left 
'*in  the  registry  of  thid  oourt  to  be  disposed  of 
or  applied  nerc^ter  as  the  rights  of  tiie  parties 
and  justice  of  the  case  may  require."  Cer- 
tainly upon  this  return  the  petitioner  is  not 
entitled  to  the  writ  he  asks. 

The  rule  htfnkfcre  granted  i$  diicharffed,  with 
eotU, 
Ttoeoopj.   Test: 

James  H.  MoKeoney,  Oier]c»  Sup.  Court,  U.  8. 


A  Parte: 
In  Uie  Matter  of  DAYTON  8.  MORGAN  ahs 
0.  ASHLEY  SMITH,  PtUUaime. 

(See  S.  (X,  Reporter's  edM  174-lTl) 

Mandamus— ^KsoreWgn  tfirtferior  eowrte  naieoi^ 

trolled  bif. 

L  A  writ  of  fneiidannit  may  be  used  to  require  an 
inferior  ooort  to  decide  a  matt^  within  its  iurisdlo- 
tion  and  peodinsr  before  it  for  determinanon,  but 
not  to  oontrol  toe  deoiBlon. 

t,  Tbe  judgment  of  an  inferior  court  upon  a  mo- 
tion to  amend  its  original  judgment  ii  a  cause 
cannot  be  reviewed  by  mandagmu. 

[No.  10.    Orig.l 
Argued  Matr.  30, 31,  ISSS.  Decided  J^n-.  6,1335. 

Vorm.—Mandamue  eontnUcf  Inferior  trOmnal-' 
di$eretkmr-€iam(fleat4on. 

Three  disUnot  daesee  of  cases  arise :  1.  Wberethe 
decision  t>y  the  lower  tribunal  of  the  queetJon  todo 
or  not  to  do  a  certain  act  in  iteelf  involves  discre- 
tion, t.  Where  the  method  of  doing  the  act  alone 
involves  a  question  of  dleoreCioni  or,  the  duty  to  act 
being  dear,  the  performance  of  this  act  requlree  tha 
ezeroiee  of  discretion.  8L  Where  tha  act  to  purely 
ministerial,  involving  no  question  of  disoreoon  at 


the  itafst  dasi  of  cases  a  memdamnu  win  never 
be  granted.  Ex  parte  Morgan,  nipra;  and  cases 
cited. 

In  tha  second  dasi  of  cases  tbe  writ  wm  isnie,  to 
oompd  action  but  not  to  control  the  method  of  ac- 
tion or  iti  dieoretlon.  For  Instance,  a  lower  court 
may,  in  a  proper  case,  be  ordered  to  render  a  judg- 
ment, but  it  will  belefttoitsdisoreUonastowhat 
judgment  it  will  rrader.  Ex  varte  Bradstreet,  8i 
u.  8.  (7  Pet.),  eSi;  East  Boston  Terry  Go.  v.  Boeton, 
M  If  an..  486:  People  v.  Common  Council  of  Troy, 
78  N.  7..  88 ;  People  v.  Auditors  of  Ehnlra,  81 N.  T., 
80;  Commonwealth  v.  Henry,  49  Pa.  8t~  680. 
Id  the  third  ohya  of  cases  m<ifulamii«will,in  a  proper 
ease,  be  granted.  Board  of  Liquidation  v.  MoCOmb, 
0  u.  8m  wit  bk*  sa,et8L 

For  definition  OT  ministerial  act  in  thto  conneo- 
tion,  see  Mtoslasippi  V.  Johnson,  n  U.  8.  (4  WalL).  488, 
bk.18,440:  approvei  inOainesv.  Thompson,  74  U. 
8.  (7  WsU.),  Wf,  bk.  1«. 

for  full  citation  of  authorities  see  ITQuny  v.8U- 
liman,  15  U.  8.  (%  Wh.),  869,  noU, 

Am  to  the  use  of  the  writ  of  injunction  in  related 
oaafls,  see  lfl«isippi  v.  Jolmson,  71  U.  8.  (4  WalL). 
47SrXTUL,  437,  fiots. 
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N  petition  for  a  writ  of  mandamus. 
The  history  and  facts  of  the  case  suffi- 
ciently appear  in  the  opinion  of  the  court 

Mr.  Eidward  Robeyt  for  petitioners. 

Mssan,  W.  H.  Calkins,  A.  L.  (hbom  and 
A.  C.  Bdrris,  for  respondents,  contra. 

Mr.  OhitfJiuHee  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  an  a^lication  for  a  writ  of  mandamus 
requiring  the  Circuit  Court  of  the  United  States 
for  the  District  of  Indiana  to  amend  a  Judg- 
ment entered  January  20,  1888,  in  a  cause 
wherein  the  relators  were  plaintiffs  and  f^^ede- 
rick  Eggers  defendant,  "so  as  to  conform  to 
the  complaint  in  said  cause,  and  to  the  findin£[ 
or  verdict  of  the  court  rendered  upon  the  trial 
of  said  cause." 

The  suit  was  ejectment  to  recover  the  posses- 
sion of  "all  of  the  north  part  of  lot  2,  in  sec.  86, 
T.  88,  N.  R  10  W.  of  the  second  principal  me- 
ridian, which  lies  west  of  the  tnnSk  of  the  Lake 
Shore  and  Michigan  Southern  Railroad  and 
north  of  a  line  parallel  with  the  north  line  of 
said  lot  2,  and  758  feet  south  therefrom." 

The  Judgment  entry,  which  includes  the  only 
finding  in  the  case,  is  as  follows: 

"And  the  court,  having  heard  the  evidence 
and  being  fully  advised,  finds  for  the  plaint- 
iffs, and  orders  and  adjudges  that  they  are  en- 
titled to  and  shall  have  and  recover  of  defend- 
ant the  ix)ssession  of  so  much  of  said  lot  two 
(2)  as  lies  south  of  the  south  line  of  lot  number 
one  (1),  as  indicated  by  a  fence  constructed  and 
maintained  by  the  defendant  as  and  on  said 
south  line,  said  fence  running  from  the  state 
line  easterly  to  Lake  Michigan,  and  assessing 
the  damages  at  $1  and  costs  taxed  at  $— ,  which 
the  plaintiffs  shall  recover  of  defendant  All 
of  which  is  finally  ordered,  adjudged  and  de- 
creed." 

After  this  entry  the  petitioner  moved  the 
court  to  amend  and  reform  the  Judgment  so 
that  it  would  "conform  to  tiie  complidnt  in 
said  court  and  to  the  finding  or  verdict";  but 
the  court,  on  full  consideration,  decided  that  the 
finding  and  Judgment  were  not  separate  and  dis- 
tinct, and  that  the  meaning  was  dear.  The  en- 
try was  to  be  construed  as  finding  and  adjudg- 
ing that  the  plaintiffs  were  only  entitied  to  re- 
cover the  possession  of  so  much  of  the  premises 
sued  for  as  lies  south  of  the  fence  indicated. 
For  this  reason  the  motion  was  de^ed. 

It  is  an  elementary  rule  that  a  writ  of  man- 
damus may  be  used  to  require  an  inferior  court 
to  decide  a  matter  within  its  Jurisdiction  and 
pending  before  it  for  Judicial  determination,  but 
not  to  control  the  decision.  Ex  parte  Flippin, 
94  U.  8.,  850  [bk.  24,  L.  ed.,  1951;  BxparUE. 
Oo.,  101  U.  S.,  720  fhk.  25,  L.  ed.,  8751;  Bx 

Sirte  Burtis,  108  U.  S.,288  [bk.  26,  L.  ed.,392]. 
ere  a  Judgment  has  been  rendered  and  enter^ 
of  recora  by  the  circuit  court  in  a  suit  within 
its  JurisdiOion.  The  judgment  is  the  act  of 
the  court.  It  is  recorded  ordinarily  by  the  clerk 
as  the  ministerial  officer  of  the  court,  but  his 
recording  is.  in  legal  effect,  the  act  of  the  court, 
and  subject  to  its  Judicial  control  The  derk 
records  the  Judgments  of  the  court,  but  does 
not  thereby  render  the  Judgments.  If  there  is 
error  in  the  Judgment  as  rendered,  it  cannot  be 
conected  bv  mandamus,  but  resort  must  be  had 
to  a  writ  of  error  or  an  appeaL  Bx  parte  Lor- 

lie 


<fV,94U.  a.418n)k.24,  L.  ed.  165];  Ex  par 
Firry,  102  U.  8.,  188  [bk.  26,  L.  ed.,  48]. 

If  a  clerk  in  performinfi^  the  ministerial  ai 
of  recording  a  Judgment  has  committed  an  e 
ror,  the  court  may  on  motion  at  the  proper  tin 
correct  it,  or  it  may  do  so  in  a  proper  case  upo 
its  own  suggestion  without  waitiiu^for  the  pa 
ties.  Here  the  plaintiffs,  believing  that  it 
judgment  as  recorded  did  not  conform  to  tli 
finmng,  moved  the  court  to  amend  it  in  tbi 
particular.  This  motion  the  court  entertaine< 
out,  being  of  the  opinion  tiiat  the  Judgmei 
had  been  correctly  recorded,  refused  the  ameD< 
ment  whic^  was  asked.  In  this  the  court  actc 
Judicially,  and  its  Judgment  on  the  motion  ca 
no  more  be  reviewed  by  mandamiujs  than  thj 
whidi  was  originally  entered  in  the  cause. 

The  writ  is  denied  with  costs. 

Tmeoopy.   Test: 

James  H.  McKeimey,  Qa4c,  Sup.  Go>iiit,  U. 

ated.-llS  U.  8m  MS. 


EAST  ALABAMA  RAILWAY  COMPANl 

Pfff.inErr., 

JOHN  DOE,  ex  dem.  DAinxL  W.  Yibschbi 

ST  AU 
(See  8. 0.  Beporter's  ed^  SKMSKL) 

Raihoadssale  of  right  qf  wxy  wid  if  pu 
chaser  has  Ttsi  thefircmehise-'^feetmeni—esto^ 
pel.    f 

*VarlOu8  owners  of  lands  in  Alabama  nanted  to 
railroad  corporation  of  that  State'*  and  its  aasiirni 
in  1800,  a  riffht  of  way  through  the  lands  to  ma] 
and  ran  a  railroad,  the  oorporation  havinff  a  frai 
ohise  to  do  so  and  to  take  tolls;  and  it  obtained  a  Ifl 
rifirht,  as  to  other  land,  by  statutory  proceeding, 
grraded  a  part  of  the  line.  V .,  a  judgment  ore«Ut< 
of  the  corporation,  in  1867  levied  an  execution  c 
the  right  of  way,  and  it  was  sold  to  V .,  and  the  she 
Iff  deeded  it  to  him,  and  he  took  poasession  of  tJ 
road-bed.  In  1870  hecontraoted  with  another  ral 
road  oorporation  to  complete  the  grading  of  tl 
line  of  road  for  so  much  per  mUe,  and,  on  beii 
paid,  to  transfer  to  It  all  his  title  to  the  franchia 

garht  of  way  and  property  of  the  old  corporatio 
e  completed  the  work,  and  was  notpaia  in  fu! 
but  gave  possession  of  the  road  in  1871  to  the  oo 
poraiion,  and  its  franchiseB  and  road  and  properl 
passed  in  1880  to  another  corporation,  thed^em 
ant,  against  whom  Y .  brouebt  an  action  of  ejec 
ment  to  reooverthe  road-beo:  "BtiA^ 

(1)  The  right  of  way  could  not  be  sold  on  ezeci 
tlon  or  otherwise  to  a  purchaser  who  did  not  on 
the  franchise. 

(2)  There  was  nothing  in  the  contract  to  estc 
the  defendant  from  disputing  the  right  of  V .  to  r 
cover  in  ejectment,  on  the  strength  cue  h  is  title. 

(8)  y  c^ould  not  recover. 

[No.  207.] 
SubmiUed  Mar.  fO,  1886.  Decided  Apr.  18,138. 

rl  ERROR  to  the  Circuit  Court  of  the  Uni 
ed  States  for  the  Middle  District  of   Al 
bama. 

The  histoxy  and  facts  appear  in  the  opinic 
of  the  court. 

Messrs.  Edward  Patterson  and  Harr 
C.  Semple,  for  plaintiff  in  error. 

Messrs.  Samuel  P.  Rice  and  John  I 
Chilton,  for  defendants  in  error. 

Mr.  Justice  Blatchford  delivered  the  opi 
ion  of  the  court: 

*  Head  notes  by  Mr.  Justice  Blaxchtord. 
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Mi,  the  defeodAnti  In  enor 

of  ejectment  in  tbeCircnil 

a  Ooign^,  Alabama,  against 

Bafiwmr  CkmpuBj,  to  reooT- 

cpHM  aaehbed  in  tae  complaint  at  fol- 

M  'AoniitiaelorparadoflandL  being 

i  Mof  thi  xaflroad  fonneily  known 

tkt  iHt  AWh^m^  and  Cmdnnati 

Ltftyecie  lo  the  comUy  line  of 

.,  ^^^Aer  wiUi  aD  the  land  contigu- 

«fl«nid4nd,on  eadi  aide  thereof ,  to 
kiaaa  d  wgfmtj4kwt  feel  from  the  oen- 
,mid  aiboad  beln«rnow  known  and 
Alahama  KaOway,  with  the 
In  the  Connty  of  Cham- 
Lafayette  !•  in  Chambers 
J^,  mA  Lei  Ooonty  lies  south  of  Cham- 
a  TW  flBl  was  duly  remored  by  the  com- 
V  aai  Ik  Circuit  Ooort  of  the  United 
SMirteJIiddle  District  of  Alabama.  It 
—  nighiMtaJgiy  in  December,  1881,  on 
•caiMBtkat  the  Company  had  been  inad- 
^pmmmoi  the  premises  for  more  than 
,  a«  ^  Mare  the  farixiffing  of  the  suit,  and 
»  adi  pemaBcitf  ana  Tuoable  imp]x>ye- 
SB:* Mdiag  a  railroad  thereon;  and  on 
^  arfaotpahy.  The  Jmr found  for  the 
k:A  *  f»  sD  the  pfopertT  described  in  the 
*s*at*  aad  ssiewed  their  damages  at 
V4tt,aaifeerewas  a  judgment  according- 
'  ^Ctaapaay  brings  a  writ  of  error. 
"WaCrfcneptkas  sets  forth  all  the  evi- 
I  ^ktccHHe.  The  f (blowing  are  all  the 
?BiM  1  ii  seedfol  to  state:  ThB  Lafayette 
*tt  SAosd  Company  was  incorporated  by 
>  ^iisicf  Alahama  February  7, 1848, 
**ana  %  ndboad  from  Lafayette  to  inter- 

*  *  tmrnen  with  the  Hontgomery  and 
^  Mr  Bdboad  at  some  smtable  point 
"^B  CMbv  and  West  Point.    By  an 

MA  oi  April  9.  1854.  the  Com- 
'    '    ~  to  extend  its  road  be- 
ta the  direetion  of  the  Ten- 
lo  <twinert  the  same  with  any 
Mk  or  being  boUt,  or  to  be  bum,  so 
'•koBBsoiwiih  sooae  point  on  theTen- 
^■^^  Bf  a  BBSDdalocy  Act  of  January 

*  ^  te  saas  was  diaaged  to  the  Opelika 
kirasd  Coflipeny,  and  it  was  au- 

tunaim  its  road  with  the  Alabama 

Btver  RaOroed  at  or  near  Oxford, 

Tbeoompanies  were  succes- 

Ib  1861  one  Richards  was 

Tke  Opelika  and  Oxford 

t  fha  right  of  way  through  the 

B  of  the  sofl  from  a 

and  West  Pdnt  Rail- 

■iles  Dortberty  from  Opelika, 

ID  Lsfliyette.  by  deeds  from  all 

•save  In  oot  case).    The  deeds, 

oC  the  land  through 

•o  pees,  were  all  in  the 


Is  OpMtm  end  Oxford 
KM.  Ck 


^Ll 


this  81st  dsT  of  Au- 

oi  €Par  Lord  one  thousand 

snd  itxty,  between  Mary  Mc- 

I  Cooaty ,  of  the  one  part, 

Oxfoffd  It  R.  Company. 

That  the  said 


Mary  F.  McLemore,  for  and  in  considemtion  of 
the  sum  of  one  dollar  to  her  in  hand  paid,  at 
and  before  the  sealiDg  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowl- 
edged, doth  give,  grant,  bargain  and  seU  unto 
the  said  railroad  compiuiv  and  their  successors 
and  assigns,  the  right  of  way  over  which  to 
pass  at  ^1  times  bv  tbemselves,  directors,  offi- 
cers, agents,  hirelings  and  servants,  in  any 
manner  they  may  thing  proper,  and  particular- 
ly for  the  purpose  of  running,  erecting  and  es- 
tablishing thereon  a  railroad  with  requisite 
number  of  tracks;  and  to  this  end  the  limit  of 
said  right  of  way  shaU  extend  in  width  fifty 
feet  on  each  side  of  the  slope  stake  of  the  right 
of  way  of  the  said  railroad  when  completed,  and 
to  extend  in  length  through  the  whole  tract 
of  land  owned  and  claimed  by  said  Mary  F. 
McLemore,  and  known  as  the  north  half  of 
section  22,  township  22,  of  r^tnge  26,  situated, 
lying  and  being  in  Chambers  County,  adjoining 
lands  of  James  F.  DowdeU,  Evan  G.  Richards 
and  Nolan  J.  Wrijc^ht,  and  running  in  such  di- 
rection through  said  tract  of  land  as  the  said 
Opelika  and  Oxford  Railroad  Company,  by 
their  engineers,  shall  think  best  suited  for  the 
purpose  of  locating  and<«tablishiDg  their  works; 
and  connected  wiu;  the  said  right  of  way,  the 
said  company  shall  have  the  right  to  cut  down 
and  remove  all  such  trees,  underwood  and 
growth  and  timber  on  each  side  of  said  road  as 
would,  by  falling  on  or  striking  the  same,  in- 
jure the  raUs  or  other  parts  of  said  road,  to- 
gether with  all  and  lingular  the  rights,  mem- 
bers and  appurtenances  to  the  sold  strip,  tract 
or  parcel  of  land  bein^,  belonging  or  in  any- 
wise LppertainiDg,  ana  more  especially  the 
right  of  way  over  the  same;  to  have  and  to  hold 
the  same  unto  the  said  Opelika  and  Oxford  H.  R 
Company,  their  successors  and  assigns,  to  their 
own  proper  use,  boieflt  and  behooi  forever,  in 
fee  simple:  upon  condition,  and  it  is  expressly 
unden^MMi,  that  diould  the  said  railroad  con- 
templated as  aforesidd  be  not  established  on  and 
idong  said  strip,  parcel  or  tract  of  land  described 
in  the  above  and  foregoing  indenturo,  then  said 
indenture  is  to  be  wholly  null  and  void  and  of 
no  effect;  and  the  Mary  F.  McLemore  her  heirs 
and  assigns,  will  warrant  and  defend  the  title 
thereof  unto  the  i/pclika  and  Oxford  Railroad 
Company,  their  successors  and  assigns,  against 
the  cudms  of  all  persons  whatsoever.  In  wit- 
ness whereof  the  sdd  Mary  F.  McLemore  hath 
hereunto  set  her  hand  and  seal  the  day  and 
year  first  above  written. 

'•Mary  F.  McLemore." 
As  to  the  excepted  case,  which  related  to  a 
section  o^  land  one  mile  square  in  Chambers 
County,  through  which  the  road-bed  sued  for 
runs,  m  that  county,  the  Oompany  caused  the 
same  character  of  rights  ana  right  of  way 
through  that  section  of  land  as  was  conveyed 
by  the  deeds  referred  to  to  be  condemned  for 
its  use  under  statute  authority,  and  the  sum  as- 
sessed was  finally  paid  to  the  owner.  In  1860 
the  Company  employed  engineers  who  laid  out 
and  staked  off  the  full  right  of  way  conveyed 
through  all  of  the  lands  and  cut  out  the  width 
through  woods;  and  it  made  contracts  with  con* 
tractors  for  the  grading  and  cul verting  of  a  rail 
road  along  the  right  of  way,  who  buut  for  it  a 
great  deal  of  such  grading  and  culverting;  and 
all  the  work  done  was  done  on  the  right  of  way 
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chus  staked  out,  but  no  other  work  was  done 
on  it  except  such  culverting  and  grading,  and 
this  was  not  continuous  through  the  whole  line 
in  Chambers  County  sued  for.  but  there  were 
several  intervals  where  no  work  of  grading  and 
culv^ting  was  done;  and  the  Company  was  In 
the  undisturbed  possession  of  the  whole  of  the 
rifljt  of  way. 

The  Company  became  embarrassed  for  want 
of  means  during  the  war,  and  ceased,  before 
July,  1861,  to  do  any  work  on  the  line,  leavinff 
it  incomplete  as  to  grading  and  culverting,  ana 
no  work  was  done  by  it  afterwards  on  the 
line.  Richards,  as  late  as  1868,  removed,  at  a 
small  expense  to  himself  individually,  some 
.  logs  whicn  had  lodged  in  one  of  the  culverts, 
to  save  the  culvert  and  grading  from  injury; 
and  he  looked  over  the  work  from  time  to  time. 
No  meeting  of  the  directors  or  stockholders 
was  held  after  July,  1861,  and  no  corporate  act 
was  done  by  either  after  that  date.  The  Com- 
pany was  without  means  to  prosecu:p  *be 
Duiulinff  of  the  road  any  further. 

One  LockeU  and  the  firm  of  D.  W.  &  J.  O. 
Visscher  were  contractors,  to  whom  the  Com- 
pany was  indebted  for  work  on  the  line.  Lock- 
ett  recovered  one  Judgment  and  Che  Visschers 
another  against  the  Company,  October  26, 
1866,  in  a  court  of  the  State,  by  service  of 
process  on  Richards,  as  president,  the  former 
for  $14,467.21,  and  the  latter  for  $12,888.83. 
An  execution  was  issued  on  each  ludgment 
to  the  sheriflf  of  Chambers  County,  November 
7, 1866,  and  levied  on  that  day,  according  to 
the  return  on  each  writ,  on  a  house  and  lot, 
(345]  and  also  on  "  the  rifht  of  way  to  the  Opdika 
and  Oxford  Railroad,  so  far  as  the  right  of  way 
has  been  obtained,  and  all  the  appurtenances 
belonging  to  said  Railroad  Company,  from  La- 
fayette to  the  edge  of  Lee  Counter,  and  also 
the  surveyinginstruments  belonging  to  said 
Company."  The  plaintiff's  attorney  stopped 
proceedings  on  those  executions  on  the  12th 
of  April,  1867.  A  second  execution  was  is- 
sued on  each  ludgment  to  said  sheriff,  Atay 
8,  1867,  and  levied  on  that  day,  under  the 
Lockett  execution,  according  to  the  return 
thereon,  on  a  house  and  lot,  and  also  on  "the 
right  of  way  to  the  OpeHka  and  Oxford  Rail- 
road, so  far  as  the  right  of  way  has  been  ob- 
tained, to  the  edge  oi  Lee  CoiiDty,  and  also  all 
the  surveying  instruments  belonging  to  said 
Oompteny";  and  under  the  other  excculion,  ac- 
cordmg  to  the  return  thereon,  on  the  same 
property,  omitting  the  words  "the  right  of 
way  has  been  obtained,  to."  After  a  sale  the 
sheriff  executed  the  following  deed  to  the  pur- 
chasers: 

'*  This  indenture,  made  and  entered  into  this 
3d  day  of  June,  1867,  between  R.  J.  Kellam, 
sheriii  of  the  County  of  Chambers,  in  the  State 
of  Alabama,  of  the  one  part,  and  D.  W.  &  J. 
G.  Visscher  and  A.  L.  Woodward,  of  the  other 
part,  witnesseth :  That  whereas  on  the  26th 
cay  of  October,  1866,  a  judgment  was  duly 
rendered  in  the  Circuit  Court  for  the  County  of 
Chambers,  in  the  State  aforesaid,  at  the  fall 
term  of  the  said  Court,  for  the  sum  of  $12,383 
and  costs,  in  favor  of  Abner  M.  Lockett, 
and  one  in  favor  of  D.  W.  &  J.  G.  Visscher  for 
$14,467.21,  and  against  the  Opclika  and  Ox- 
ford Railroad  Company,  on  which  said  Judg- 
ments there  was  issued  by  the  clerk  of  the  Cir- 
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cult  Court  for  said  county,  on  the  8th  day  i 
May,  1867,  certain  writs  ol fieri facioM  in  fa 
of  said  Abner  M.  Lockett  and  D.  W.  &  J. 
Visscher  and  against  the  said  Railroad 
panv,  directed  to  any  sheriff  of  the  State 
Alabama,  whereby  such  sheriff  was  direc 
to  levy  of  the  estate,  dn.,  of  said  Railroad  Co 
pany,  and  make  the  said  sum  of  $26,751. 
besides  costs.and  which  said  writ  was,on  the 
day  of  May,  1867,  placed  in  the  hands  of  the  I 
R.  J.  Eefiam,  as  sheriff  of  said  Coun^ 
Chambers,  for  the  purpose  of  its  levy  and  e 
cntion;  and  whereas  said  R.  J.  Eellam,  as  8h< 
iff  as  aforesaid,  after  the  said  writ  had  oo 
into  his  hands  and  while  the  same  was  in 
force,  did,  on  the  8th  day  of  May,  1867,  lo 
the  same  on  the  following  tract  or  lot  of  ~ 
as  the  property  of  the  said  Railroad  Com^  ^ 
to  wit:  the  right  of  way  to  Opelika  and  Oxfoi 
Railroad  Company,  so  far  as  the  right  of 
has  been  obtamed,  from  Lafayette  to  the 
of  Lee  County;  and  all  the  appurtenance  f: 
Lafayette  to  the  line  of  Lee  Gk>unty,  lying  i 
being  in  said  County  of  Chambers;  and  wh 
as  the  said  R.  J.  Eellam,  as  sheriff  as  aforesa 
after  having  duly  advertised  the  said  tract  c 
land  or  railroad-bed  for  sale  in  Uie  mode  pr( 
scribed  by  law,  did,  in  accordance  with  sai 
advertisement,  on  the  3d  day  of  June,  1867,  t 
the  court  house,  in  the  Town  of  Lafayette 
proceed  to  sell  Uie  same  under  and  by  virtu 
of  said  writ  of  fieri  fadoB,  and  the  said  D.  V6 
&  J.  G.  Visscher  and  A.  L.  Woodward,  havin 
bid  for  the  said  land  or  ndlroad-bed,  then  an 
there  selling  as  aforraaid,  the  sum  of  $5(K 
and  U  being  the  highest  and  best  bid  that  coul 
then  and  there  be  got  for  the  same,  he,  the  saii 
sheriff,  did  thercSfore  sell  and  cry  off  th 
tract  of  Hmd  or  raUroad-bed,  to  the  said  D.  W 
&  J.  G.  Visscher  and  A.  L.  Woodward.  No^ 
therefore,  in  consideration  of  the  premises,  th 
said  party  of  the  first  part,  as  sherm  of  the  sai< 
County  of  Chambers,  has  and  does  hereby  bai 
fi[ain  and  sell,  aUene  and  convey  unto  said  D.  M? 
&  J.  G.  Vi^cher  and  A.  L.  Woodward,  th 
said  tract  of  land  or  railroad-bed,  to  wit:  th 
right  to  the  Opelika  and  Oxford  Railroad,  s 
far  as  the  rignt  of  way  has  been  obtained,  f  ror 
Lafayette  to  the  edge  of  Lee  County,  and  a] 
the  appurtenances  belonging  to  said  road  fror 
Lafayette  to  the  line  of  Lm  County,  to  hav 
and  to  hold  the  aforesaid  premises  and  land 
together  with  all  and  singular  [itsj  appurt< 
nances  thereunto  belonging,  to  the  said  Opelik 
and  Oxford  Railroad  Company  and  to  thel 
heirs  and  assigns,  forever.  And  said  party  c 
the  first  part,  as  sheriff  as  aforesaid,  does  co\ 
enant  with  the  said  party  of  the  second  pai 
that  he,  as  sheriff  as  aforesaid,  wiU  warrant  tL 

title  of  said to  said  puty  of  the  secon 

part  so  far  only  as  he  by  virtue  of  his  office  i 
authorized  to  do;  but  it  is  expressly  understoo 
that  said  R.  J.  Eellam,  sheriff,  is  in  no  evei 
to  be  individually  liable  for  anything  herei 
contained. 

"In  testimony  whereof,  the  said  party  of  tl] 
first  part  has  signed,  sealed  and  delivered  th 
deed  on  the  day  it  bears  date. 

"Robert  J.  EelUun, 
''Sheriff  <jf  Ohcmberi  OourUu,  Alabama,** 

After  the  sheriff's  sale  Richards  abandoned  < 
turned  over  to  the  purchasers  the  line  of  cu 
verting  or  grading  as  far  as  he  could  do  s 
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M 1^  ht  iifii  iwd  BO  faTther  ftothority  over 
t ad te Opefifaind  Oxford  Raflroaa  Com- 
vaiii  Mfntber  daim  tni:  OntheOtb 
t  A^  ]§3II,  D.  W.  miy*  J.  G.  Yisscher  en- 
vi^aM  A  vTten  euotract  with  the  Eufaula, 
Oifbrd  sad  GfrntenriDe  Raflroad 
vhU  WW  ligiied  on  behalf  of  that 
^9m  ^mrington,  aa  its  president, 
■d  acted  on  by  it  Its 
dianmltotbe  East  Ala- 
rti  Hiflroad  Companj. 
one  and  the  same  cor- 
bj  Alabama  to  build  a 
Iftm  EafsnlatD  QantenTille  Tia  Ope- 
■riOdbfd.  In  the  fall,  before  the  con- 
i«i««aail  imo,  D.  W.  Yiaacher  was  in- 
iifFteiiBgloB  to  see  htm  as  to  whether 
1^  cuMpauj  ooold  not  arrange  to 
lor  ito  Bne  Vtecher^a  grading  and 
tf  vtjfna  Mid  Junction  to  Lafayette. 
tM  MmAer  he  could  build  by 
til*  tf  HMhcr'a  line,  bat  would  like  to 
I;  ad  tfacj  agreed  that  the  Yisschers 
>  ft  i»  vQtfc  completing  the  grading,  and 
TiMii^iLH%  eotnpity  woulg  furnish  the 
«■  »  paj  far  &e  work  as  it  progressed. 
^  «A  w  began  witfa  the  Terbafunder- 
\^M  te  writteo  contract  should  be 
k  vcoc  on  tin  that  contrMt  was 
ftcn  under  the  contract  till  the 
ipleied  it  to  Laf ajette,  orer  the 
ytji  «iT  or  Bna  deacribed  in  the  deeds 
^■^  mi  te  companj  accepted  it  as  done 
o^te  te  contract,  about  Kay  8, 1871. 
^  te  tmas  of  the  oootract  it  was  agreed 
ts^rmekan  itoakl  "  form,  prepare  and 

and  grabbing,  grading, 
cnttM-guards,  road  and 
,  tiackkiTing,  induding  switches, 
womM,  wee  warehouses,  three 
SB  comfriete,  indud- 
v^  fwwmeg  of  materials  and  all  other 
^  «va*t  and  neoeasary  to  complete 
^^  Mf  far  Ae  nnming  of  trains,  except 
^annaifirii  wlddi  go  into  the  super- 
■"^i^a  rf  Ike  raad,*  from  Opelika,  or  two 
*«  nsA  tkwf  if,  aa  the  Company  should 
^tnrf  faipNia,  for  a  distance  of  twenty 
•  taote  beyond  Lafayette.  Thecon- 
the  lerma  of  compensation,  and 
aa  tha  completion  of  the  twenty 
lA^  igjMgnt  of  the  amount  of  the 
D  W  T&Bcker  alftoiild  transfer  to  the 
**a  i^kt  aad  title  rested  hi  him  to 


or  otiier  property 

to  the  Slid  road, 

known  as  the  Ope- 

The  Viaschers  were 

dtseto  them  for  the 

and  claimed  that 

than  9100,000. 

in  a  suit  for  the 

made  by  the  East 

Baiboad  Company, 

Bichard  Irring,  Jr., 

from  the  proper  officer 

if  AydL  1800,  a  dead  of  the  "  en  tire 

aC  or  bdonginff  to,  theEast 

Ballnoaa  Company, 

'  all  and  singular 

Cooqiany,  extending 

to  Gtrntmrille^AU- 

tvD  hundred  and  twenty 
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miles  in  length,  at  present  unfinished,  its  entire 
franchises  and  privileges  held  and  acquired, 
together  with  the  right  of  way,  road-bed,  road, 
*  *  *  and  all  its  ways  and  rights  of  way,"  etc. 
The  plaintiif  in  error  became  a  corporation, 
under  the  laws  of  Alabama,  on  the  2Sth  of  May, 
1880,  and  on  the  18th  of  July,  1880,  Livingston 
and  Irvin  conveyed  to  it  the  property  so  d^ed 
to  them  by  the  same  description. 

At  the  trial,  the  plaintifEs  offered  in  evidence 
transcripts  of  the  proceedings  as  to  the  said 
ludnnents,  executions,  levies,  sale  and  sheriff's 
deed.  The  defendant  objected  to  each  of  them 
"  as  illegal  and  irrelevant  evidence,  and  also  be- 
cause thev  tended  to  show  the  sale  under  exe- 
cution ana  conveyance  bv  the  sheriff,  of  an  ease- 
ment alone,  not  the  subject  of  an  ejectment." 
The  court  overruled  each  of  the  objections  and 
allowed  each  of  the  transcripts  to  be  read  in 
evidence,  and  the  defendant  excepted  separately 
to  each  of  the  rulings. 

After  the  close  of  the  testimony  the  court 
charged  the  jury  that  if  they  believed  from  the 
evidence  that  the  Company  before  named  en- 
tered into  the  written  contract  with  the  Viss- 
chers,  and  imder  that  contract  was  let  into  the 
possession  by  them  of  the  route  described  in 
the  deeds  from  McLemore  and  others,  and 
failed  to  perform  its  part  of  the  contract,  and 
the  Visscners  did  perform  it  so  far  as  permitted 
by  the  Corporation  to  do  so.  and  the  Corpora- 
tion failed  to  make  the  full  payments  due  to 
the  Yisschers  under  the  contract,  the  Corpora- 
tion and  all  persons  claiming  under  it  were 
estopped  from  setting  up  an  v  ntle  in  the  prem- 
ises sued  for  adverse  to  the  Yisschers,  and 
their  possession  under  the  contract  was  not  ad 
verse. 

The  court  also  diarsed  the  Jury  that  the 
property  conveyed  by  ue  deed  of  the  sheriff 
was  the  subject  of  levy  and  sale  under  execu- 
tion, and  tbia^t  the  objection  made  by  Uie  de- 
fendant that  it  was  only  an  easement  and  not 
the  subject  of  a  levy  and  sale  under  execution, 
w&s  not  well  founded. 

To  each  of  these  charges  the  defendant  ex- 
cepted. There  were  exceptions  to  other  in- 
structions, and  to  r^usals  to  charge  in  accord- 
ance with  requests  made  by  the  defendant; 
but  the  questions  which  we  regard  as  decisive 
of  the  case  are  raised  by  those  already  men- 
tioned. 

The  right  which  the  Opelika  and  Oxford 
Company  obtained  under  the  deeds  from  Mc- 
Lemore and  others  (and  the  right  obtained  by 
condemnation  is  set  forth  as  of  the  same  charac- 
ter) was  described  in  the  deeds  as  '*  the  right  of 
way  over  which  to  pass  at  all  times,  by  them- 
selves, directors,  officers,  agents,  hirelings  and 
servants,  in  any  manner  they  may  think  prop- 
er, and  particularly  for  the  purpose  of  run- 
ning, erecting  and  establishing  thereon  a  rail- 
road with  reauisite  number  of  tracks";  and  it 
was  provided  that  "to  this  end  the  limit  of 
said  right  of  way  shall  extend  in  width  fifty 
feet  on  each  side  of  the  slope  stake  of  the  right 
of  way  of  the  said  railroad  when  completed,  and 
to  extend  in  length  through  the  whole  tract  of 
land  owned  and  claimed"  by  thegrantor,de9crib- 
ing  it,  "  and  running  in  such  direction  through 
saui  tract  of  land  "  as  the  Company,  by  its  en- 
gineers, should  think  best  suited  for  the  purpose 
of  kxatting  and  establishing  ito  works.    The 
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grantor  conveyed  this  to  the  Company  and  its 
successors  and  assigns.  The  deed  also  provided 
that,  "  connected  with  the  said  ri^t  of  way, 
tbe  said  Company  shall  have  the  right  to  cut 
down  and  remove  all  such  trees,  underwood  and 
growth  and  timber  on  each  side  of  said  road 
as  would,  by  falling  on  or  striking  the  same, 
injure  the  rails  or  otlier  parts  of  sfid  road,  to- 
gether with  all  and  sineular  the  rights,  members 
and  appurtenances  to  ue  said  strip,  tract  or  par- 
cel 01  land  being,  belonging  or  in  any  wise  ap- 
pertaining, and  more  especially  the  right  of  Vay 
over  the  same."  The  Jutbendum  was  to  have 
and  to  hold  the  same  to  the  Company  its  suc- 
cessors and  assigns,  to  its  "  own  proper  use, 
benefit  and  behoof  forever,  in  fee  simple." 
Then  followed  the  further  provision  that  should 
the  contemplated  railroad  not  be  located  and  es- 
tablished on  and  along  the  strip,  parcel  or  tract 
of  land  described  in  the  deed,  the  deed  should 
be  wholly  null  and  void  and  of  no  edffect. 

The  right  ffranted  was  merely  a  right  of  way 
for  a  raiiroao.  It  was  granted,  to  an  exiting 
corporation  which  had  a  franchise.  The  grant 
to  the  "assigns"  of  the  Corporation  cannot  be 
construed  as  extending  to  any  assigns  except 
one  who  should  be  the  assijniee  of  its  franchise 
to  establish  and  run  a  rauroad.  Nor  did  the 
mention  of  rights,  members  and  appurtenances 
belonging  and  appertaining  to  the  strip  of  land, 
or  the  use  of  the  words  *'  forever.  In  fee  simple," 
enlarge  what  was  otherwise  the  limited  charac- 
ter of  the  grant  No  fee  in  the  land  was  con- 
veyed, nor  any  estate  which  was  capable  of  be- 
ing sold  on  execution  on  a  Judgment  at  law,  or 
separate  from  the  franchise  to  make  and  own 
and  nm  a  railroad.  The  Corporation  could  not 
have  made  a  voluntary  conveyance  of  the  right 
of  way,  severed  from  its  franchiiw.  What  it 
acquired  is  merely  an  easement  m  the  land,  to 
enable  it  to  discharge  its  function  of  making 
and  maintaining  a  public  hightiAv^  the  f e^  ^ 
the  soil  remaining  in  the  grantor.  By  the  terms 
of  the  charter  of  £e  Lafayette  Branch  Company 
it  was  fl^ven  the  power  to  purchase,  hold,  lease, 
sell  and  convey  real,  personal  and  mixed  prop- 
erty, so  far  as  should  be  necessary  for  the  pur- 
poses mentioned  in  the  Act,  namely:  to  con- 
struct and  operate  the  specific  railroad  author- 
ized therein,  with  power  to  "lay  and  collect 
toll  from  all  persons,  property,  merchandise  or 
other  commodities  transported  thereon."  By 
the  terms  ol  its  charter,  tiierefore,  in  connec- 
tion with  the  terms  of  the  deeds  of  the  right  of 
way,that  right  was  indissolubly  linked  to  the 
franchise,  and  to  the  purpose  of  the  existence 
of  the  Corporation,  and  to  its  public  functions, 
so  lone  as  they  should  exist  It  would  violate 
not  only  the  expressed  intention  of  the  grantors 
in  the  deeds,  but  the  manifest  purpose  of  ^tiie 
Legislature  of  Alabama,  to  pennit  a  private  per- 
son to  seize  and  appropriate  the  right  of  way 
by  the  purchase  of  anything  at  a  pididal  sale 
apart  from  the  franchise  on  which  the  right  of 
way  was  dependent  The  sheriff's  deed  pur- 
ported to  convey,  in  words,  "  the  said  tract  of 
land  or  railroaa-bed,  to  wit:  the  right  of  the 
Opelika  and  Oxford  Railroad,  so  far  as  the 
right  of  way  has  been  obtained,  from  Lafayette 
to  the  edge  of  Lee  County,  and  all  the  appur- 
tenances belonging  to  said  road  from  Lafayette 
to  the  line  of  Lee  Coun^."  If  the  deed  under- 
took to  convey  any  land  or  soil  or  road-bed,  it 
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conveyed  with  it  the  right  of  way.  The  deed 
in  reciting  the  levy,  states  that  it  was  made  '*oi 
the  following  tract  or  lot  of  land,  as  tbe  prof] 
ertv  of  the  said  Railroad  Company,  to  wit:  th 
right  of  way,"  etc,  and  states  that  that  wa 
what  was  sold.  It  was  not  lawful  for  the  pui 
chasers  to  have  a  deed  of  the  right  of  way,  an< 
if  they  obtained  a  deed  of  anything  the  righ 
of  way  was  included,  or  else  they  received  nc 
thing  beyond,  perhaps,  a  right  to  carry  awa; 
from  the  land  what  the  Company  had  put  uf 
on  it 

The  bill  of  exceptions  states  that  a  like  righ 
of  way  through  the  lands  of  the  proprietors  c 
the  soil  was  obtained  by  deed,  in  Lee  County 
from  a  point  about  two  miles  north  of  Opelik 
to  thesouth  line  of  Chambers  County;  and  tht 
under  executions  issued  to  Lee  County  on  th 
same  Judgments,  there  were  levies  made  on  th 
right  of  way  of  the  Company  so  far  as  the  sam 
md  been  obtained  by  it  up  the  line  of  Chambei 
County,  and  a  sale  by  the  sheriff  of  Lee  Count 
of  what  was  so  levied  on,  to  the  same  persoi 
who  bought  at  the  sale  in  Chambers  County 
But  at  the  sale  in  Lee  County  a  different  pa 
chaser  might  have  bought  the  right  of  wa 
and  there  would  then  have  been  a  division  c 
the  ownership  of  the  line  of  the  road  create 
as  a  unit  and  intended  to  remain  such,  resul 
in^  in  a  different  control,  with  no  franchise  t 
collect  toll.    No  such  thing  could  be  done. 

The  policy  of  the  State  of  Alabama  on  th. 
subject  is  indicated  by  the  provisions  of  h< 
Constitution  of  1865  (Art  1,  §  25).  of  18€ 
(Art.  1,  ^  25)  and  <rf  1875  (Art  1,  §  24 
'*  That  private  property  shall  not  be  taken  < 
applied  for  public  use  unless  lust  compcn& 
tion  be  made  therefor;  nor  shsJl  private  pro] 
erty  be  taken  for  private  use  or  for  the  use  c 
corporations  other  than  municipal  withoi 
the  consent  of  the  owner;  Provided,  hotceve 
That  laws  may  be  made  securing  to  persons  < 
corporations  the  right  of  way  over  the  lands  < 
other  persons  or  corporations;  ♦  ♦  ♦  but  ja 
compensation  shall  in  such  cases  be  first  made  1 
the  owner."  In  R  B.  Co,  v.  Burkett,  42  Ala 
88,  it  was  held  that  under  this  provision  a  raj 
road  company  acquired  no  absolute  title  to  lai] 
in  fee  simple,  but  only  a  right  to  use  for  i 

gurooses.  Nor  is  a  right  of  way  such  as  ms 
e  thus  secured,  or  such  as  was  granted  I 
deed  in  the  present  case,  within  the  meaning  < 
tbe  provision  of  the  Code  of  Alabama,  that  ex 
cutions  may  be  levied  on  real  property 
which  the  defendant  "  has  a  vested  legal  intc 
est,  in  possession,  reversion  or  remainde 
whether  he  has  the  entire  estate  or  is  en  tit  U 
to  it  in  common  with  others."  Code  of  185 
§  2455;  Code  of  1867,  g  2871;  Code  of  1876, 
3209. 

We  are  not  referred  to  any  decision  of  the  6 
preme  Court  of  Alabama  made  before  the  righ 
involved  in  this  suit  arose  or  before  this  sv 
was  brought,  determining  the  questions  be 
involved.    Two  unreported  cases  are  cited  1 
the  defendants  In  eTTOT^Tenneuee  dk  Coosa  j 
B.  Co,  y.  Bast  Ala,  R  Co,,  decided  at  Decei 
ber  Term.  1888 ;  and  Hooj)er  v.  Oolumbum 
Western  Bailway  Co.,  decided  at  Decemb 
Term,  1884.    To  these  cases,  if  thev  were 
point,  the  doctrine  always  held  by  this  cx>ui 
and   so   emphatically  repeated  in  Burgess 
Seligman,  l&t  U.  8.  20  [bk.  27,  L.  ed.  35t 
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perstructure  of  the  road,  except  as  to  tbe  iron 
materials,  for  the  twenty  miles  from,  in,  or  two 
miles  north  of  Opelika  to  a  point  beyond  La- 
fayette, for  a  specified  compensation;  and  that 
the  contract  provided  that,  on  the  completion  of 
the  twenty  miles  and  the  payment  of  tbe 
amount  amed,  Yisscher  should  transfer  to  the 
company  ^'all  right  and  title  vested  in  him  to 
all  rranchises,  nght  of  way  or  other  property 
belonging  to  or  pertaining  to  the  said  road  un- 
der the  Old  organization  imovm  as  the  Opelika 
and  Oxford  R  R."  The  bill  of  exceptions  states 
that  the  defendant  offered  evidence  tending  to 
show  that  the  East  Alabama  and  Cincinnati 
Railroad  Company  was  in  possession  of  the 
property  sued  for  from  the  time  the  Yisschers 
ceased  their  work  on  it,  as  well  as  of  the  re- 
mainder of  its  line  of  railroad,  till  assignees  in 
bankruptcy  took  possession  of  it,  from  whom 
it  passed  to  purchasers  of  them,  and  then  a  re- 
ceiver in  the  foreclosure  suit  took  possession  of 
it  and  held  it  till  it  was  sold  to  the  persons  who 
conveyed  it  to  the  defendant  The  Yisschers 
appear  not  to  have  been  inpossession  from  Uie 
tune  they  ceased  work.  The^  yiekled  posses- 
sion, but  not  under  any  provision  in  the  con- 
tract As  to  the  new  wore  done  by  the  Yissch- 
ers they  became  merely  creditors,  out  of  pos- 
session, with  such  rights  as  the  law  gave  them, 
but  certainly  with  no  right  to  eject  the  Compa- 
ny or  its  successors  or  grantees.  They  were 
to  constract  twenty  miles  of  road  for  $14,760 
per  mile.  When  all  was  done  and  paid  for 
they  were  to  transfer  what  right  they  had  to 
the  road  under  the  Opelika  audOxf ora  organi- 
zation. But  they  yielded  up  possession  01  that 
w  ith  Uie  new  work.  As  to  what  they  obtained 
by  the  sheriff's  sale  and  deed  thev  acquired 
nothing  thereby  formerly  belonging  to  the 
Opelika  and  Oxford  Company,  under  tne  name 
of  rig^t  of  way,  granted  to  or  acquired  by  that 
ccnnpany ,  which  was  capable  of  being  conveyed 
l^  them;  and  as  to  anything  else,  their  right  did 
not  lie  in  ejectment  Whether  thev  were  ven- 
dors or  creditors  in  respect  to  what  they  so 
agreed  to  transfer,  it  is  not  necessary  or  proper 
to  determine  in  this  suit  There  was  nothing 
in  what  occurred  between  the  parties  or  in  the 
contract  or  in  the  transactions  under  it,  which 
estopped  the  defendant  from  disposing  the 
right  of  the  plaintiffs  to  recover  in  ejectment 
on  the  strength  of  their  title. 

It  follows,  from  these  views,  that  the  Circuit 
Court  erred  in  its  first  and  third  charges  to  the 
Jury;  sad,  as  this  conclusion  goes  to  snow  that 
the  plaintiffs  had  no  title  on  which  they  could 
recover  in  ejectment,  it  becomes  unneceasary 
to  consider  any  of  the  other  questions  raised  by 
the  defendant  TheJudgmerU  if  recerted,  and 
HU  cam  i$  rmumdcd  to  iht  Oireuit  Cbwri  with  a 
dirteHcntoffrania  nm  trial. 
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BARTLETT   DOE,  Appt., 

9. 

HENBY  C.  HYDE,  Assignee  in  Bankraptcy 
of  the  CiTT  Bjlsk  op  Sa vinos.  Loan  and 

DiBOOUNT. 

(See  8.  C,  Reporter's  ecU  IMT-S8BU 

Bankrupt^/'-'mtit  by  ertdUor  against  cutignee  to 
recover  proceeds  of  a  security — two  yearw  lim- 
itation. 

*  D^  a  creditor  of  a  bankrupt,  holdinflr  two  soou- 
ritiee  therefor  after  beinff  cited  in  a  proceeding 
commenced  against  him  67  the  assignee  in  bank- 
ruptcy, by  petition,  to  obtain  the  delivery  of  the 
two  securities,  as  beinj 


delivered  up  one  of  them  to  the  assignee,  in  July, 
187L  In  November,  1872,  the  assignee  sued  D.  to  re- 
cover the  other  security,  and  in  1877  it  was  decided 
in  that  suit  that  D.  was  entitled  to  hold  it.  There 
being  a  defldencv  on  the  debt,  and  the  assignee 
having  coUected  the  security  delivered  to  him,  D^ 
in  1879,sued  the  assignee  to  have  its  proceeds  ap- 
plied on  the  debt.  H^  that  the  right  of  action  ac- 
crued to  D.  in  July,  1871,  and  was  barred  by  the  two 
years*  limitation  prescribed  in  section  2  of  the  bank- 
ruptcy Act  of  March  2, 1807  (14  Stat.,  618),  and  sec- 
tion 5,067  of  the  Revised  Statutes. 

[No.  218.] 
Submitted  Mar.  SI,  1886,  Bedded  Apr.  IS,  1886. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Di8tri(^  of  California. 
The  histoiy  and  facts  of  ih»  case  appear  ^n 
the  opinion  of  the  court 
Mr.  W.  W.  Cope*  for  appellant  ^ 

No  counsel  appeared  for  appellee. 

Mr.  Justice  Blatehford  deliyered  the  opin 
Ion  of  the  court: 

This  is  an  appeal  by  BartleU  Doe,  the  plaint- 
iff in  a  suit  in  equity  brought  in  the  IHstrict 
Court  of  the  nnltedT  States  for  the  District  of 
Calif omia.  from  a  decree  of  the  Circuit  Court 
for  that  District  aflarmin^  the  decree  of  the 
District  Court,  dismissing  Uie  biU  on  demurrer. 
The  defendant  is  Henry  C.  Hyde,  assignee  in 
bankruptcy  of  the  City  Bank  of  Savings,  Loan 
and  Discount,  a  California  corporation,  which 
was  adjudicated  a  bankrupt  by  the  District 
Court  in  December,  1870.  The  case  made  by 
the  bUl  is  this:  In  December,  1869,  Doe  lent 
to  the  bank  $10,000,  on  its  promissory  note  at 
two  years,  secured  by  the  assignment  of  six 
promissory  notes  and  six  accompanying  mort- 
gages of  real  estate,  made  by  other  parties, 
amounting  to  $20,550.  By  an  instrument  exe- 
cuted by  the  parties  at  the  time,  it  was  agreed 
that  the  bank  should  be  at  liberty  to  substitute 
other  securities  of  equal  value  with  any  of  the 
assigned  notes  and  mortgages,  in  their  place, 
at  any  time  before  the  maturing  of  the  $10,000 
note.  In  April.  1870,  four  of  Sie  six  collateral 
notes  and  mortgages,  amounting  to  $10,550. 
were,  by  consent,  given  up,  and  three  other 
promissory  notes  and  three  like  mortgages, 
made  by  other  parties,  amounting  to  ^^Wi, 
were  substituted.  In  February,  1871,  the  as- 
signee in  bankruptcy  presented  to  the  District 
Court  a  petition  allegmg  that  Doe  had  unlaw- 
fully possessed  himself  of  the  five  notes  and 
five  mortgages  which  he  then  held,  amounting 
to  $18,900,  and  praving  that  he  be  cited  to  show 
cause  why  he  should  not  be  ordered  to  deliver 
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ihem  up  to  the  assignee.  After  Doe  had  bee 
so  dted,  the  assignee  demanded  from  him  tL 
delivery  of  the  three  notes  and  the  three  mor 
gages  so  substituted  in  April,  1870,  and  THh 
''believing  him  to  be  entitled  to  the  custod 
thereof,  delivered  the  same  to  him."  Befoi 
the  assignee  collected  any  mon^  on  them  Dc 
appearra  to  the  petition,  and  in  July.  1871,  file 
an  answer  setting  forth  the  indebtedness  of  th 
bank  to  him  and  how  it  was  secured  and  th 
facts  attending  the  substitution  of  securiti< 
before  mentioned,  and  averring  that  he  wasei 
titled  to  the  possession  of  those  which  he  ha 
so  delivered  to  the  assignee,  and  to  the  monej 
collected  or  which  mi^t  be  collected  on  then 
In  November,  1872,  the  assignee  filed  a  hill  i 
equity,  in  the  District  Court,  against  Doe,  t 
obtain  a  decree  for  the  delivery  up  of  Ibe  tw 
remaining  notes  and  mortgages,  amounting  I 
$10,000,  on  the  gioimd  that  the  bank  had  n 
right  to  transfer  tnem  to  Doe.  Doe  answere 
the  bill,  setting  forth  the  transactions  betwee 
the  bank  and  himself  respecting  the  loan  an 
the  securities  transferred  for  securing  it,  an 
particularly  the  facts  attending  such  substiti 
tion  of  securities;  and  averring  that  the  assigns 
had  collected  the  money  due  on  the  secunti< 
so  delivered  to  him,  and  that  he.  Doe,  was  ei 
titled  to  have  them  applied  on  the  debt  of  tl 
bank  to  him.  In  1870  an  interlocutory  deen 
was  made  in  that  suit,  to  the  effect  that  the  a 
signee  was  entitled  only  to  the  surplus  whic 
should  remain  after  applying  the  two  notes  an 
the  two  mortgages  to  the  payment  of  tl 
$10,000  note,  oif  December,  1869,  and  that  an  a 
counting  should  be  had  as  to  the  amounts  se 
eraUydueonthat  note  and  on  those  securitie 
The  accounting  was  had,  and  on  January  2 
1877,  the  District  Court  decreed  that  on  Jani 
anr  1, 1877,  there  was  a  balance  due  to  Doe  < 
$7,096.82,  after  applying  the  securities retain< 
iff  him.  The  asdgnee  appealed  to  the  Circi] 
Court,  but  the  appeal  was  dismissed  for  wai 
of  prosecution,  before  July  2,  1877.  Tl 
amount  of  the  deficiency  remains  due  to  Do 
The  assignee  collected  the  three  notes  and  thrt 
mortgages  which  Doe  delivered  to  him,  colle< 
ing  on  one,  June  19, 1872,  $1,801.07;  on  a 
other.  May  19, 1875,  $500;  and  on  the  thir 
June  19,  1872,  $298.80,  the  assignee  giving  tl 
debtor  an  acquittance  of  the  remainder.  Aft 
the  decree  was  rendered  in  the  equity  suit  t 
gun  in  November,  1872,  and  aft^  the  appe 
therefrom  was  dismissed,  and  after  Doe  haa  1 
certained  it  would  be  necessary  to  resort  to  tl 
three  notes  and  three  mortgages  he  had  deli 
ered  to  the  assignee,  for  Uie  payment  of  t] 
amount  due  to  him  ^m  the  bank,  hedeman 
ed  from  the  assignee  the  delivery  of  those  s 
curities  or  the  payment  of  the  moneys  thercl 
secured,  which  the  assignee  refused. 

The  bill  in  the  present  suit  was  filed  Febr 
ary  25, 1879.  Its  prayer  is  for  a  decree  th 
Doe  is  the  beneficial  owner  of  the  secoriti 
which  he  delivered  to  the  assignee,  and  of  tl 
moneys  represented  by  them,  and  is  entitled 
have  them  applied  on  tiie  indebtedness  of  tl 
bank  to  him,  and  that  the  assignee  pay  oyer  tl 
proceeds,  with  interest,  to  Doe.  Tne  demurr 
sets  forUi  various  causes  of  demurrer,  an< 
among  them,  that  eight  years  had  elapsed,  b 
fore  the  bill  was  filed,  after  Doe  delivered 
the  assignee  the  securities  in  question,  and  th 
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assignee  obtained  the  securities  directly  from 
Doe,  under  an  assertion  of  title;  and,  if  Doe 
desired  to  make  available  the  chiim  set  up 
in  regard  to  them  in  July,  1871,  in  his  answer 
to  the  petition,  it  became  then  his  duty  to  pro- 
cure a  Judicial  decidon  of  the  matter,  the  as- 
signee having  accomplished  the  object  of  his 
proceeding.  But  the  litieation  dropped,  and 
was  not  renewed,  respecung  those  securities. 
The  allegation  of  Doe,  in  his  answer  to  the  bill 
filed  by  the  assignee  in  November,  1872,  in  re- 
gard to  the  securities  retained  by  Doe,  that  Doe 
was  entitled  to  have  the  assignee  apply  on  the 
debt  to  Doe  the  securities  which  Doe  had  de- 
livered to  Uie  assignee,  amounted  to  nothing, 
because  such  a  chSm  could  not  be  litigated  m 
that  suit  It  was  not  a  set-off  or  counterclaim 
to  any  relief  sought  by  the  assignee  in  that  suit. 
The  cause  of  action  in  regard  to  the  securities 
delivered  to  the  assignee  bv  Doe  accrued  to 
Doe  at  the  time  of  such  delivery.  It  did  not 
depend  upon  or  arise  from  the  existence 
or  ascertainment  of  any  defidency  of  the  other 
securities  to  meet  the  aebt.  If  Doe  was  entitled 
at  all  to  have  the  securities  which  were  de- 
livered to  the  assignee  applied  to  his  debt,  he 
was,  on  the  showing  of  the  bill,  as  much  en- 
titled to  have  them  so  applied  as  to  have  the 
other  securities  so  applied,  and  as  much  entitled 
to  their  possession  for  that  purpose  as  to  the 
possession  of  the  other  securities.  His  right  of 
action  to  that  effect  accrued,  therefore,  when 
the  assignee  came  into  the  possession  of  the  se- 
curities, on  their  delivery  to  him  by  Doe. 
Decree  qfflrmed, 

Troeoopj,   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Oourt,  U.  B. 


JOHN  V.  WEAVER  bt  al.,  Appt$., 

9. 

SPENCER  FIELD  bt  al. 

(See  &  C  Reporter's  ed.,244-M7J 

Mortgagee— -foreeloeure— plaintiff  not  the  owner 

cfnotee, 

^Inasolt  to  foreoloeea  mortgase  on  land  in  Lou- 
Wana,  driven  to  secure  the  paymeDtof  negotiable 
promlMory  notes  to  their  holoer,  it  was  bald,  on  the 
laotB,  that  the  plaintiff  was  never  the  owner  of  the 
notes  as  against  the  mortgagor  or  those  holding 
the  land  under  him  by  deeds  in  which  they  aaBumed 
the  payment  of  the  notes  and  mortgage. 

[No.  986.] 
Submitted  Jan.  6, 1886,    Decided  Apr,  IS,  1885, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Meetfre,  J.  D*  Roase  and  Wm«  Grant, 
for  appellants, 
iff*.  R.  H.  Marr»  for  appellees. 

Mr.  JutUce  Blatchford  deliyered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  brought  by  Daniel 
Wearer  hi  April,  1881,  in  the  Cfrcuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  against  Spencer  Held,  Sr.,  Spencer 
Field,  Jr.,  and  Frederick  T.  Field.    The  bill 
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prajt  thai  the  defendimts  be  decreed  in  toUda 
to  pay  to  the  plaintiff  the  amount  of  three  prom- 
lasioiy  notes,  made  by  Spencer  Field,  8r.,  to  his 
own  order,  and  Indorsed  by  him,  dated  lioyem- 
ber  1, 1878,  one  for  $2,000  at  one  year,  one  for 
$1,S00  at  two  yean,  and  one  for  $1,600  at  three 
years,  with  interest  at  the  rate  of  8  per  cent 
per  annnm  from  maturity;  and  that  certain 
land  ooyered  by  a  mortgage,  of  even  date  with 
the  notes,  given  by  Fi^,  Br.,  to  one  Williams, 
to  secure  tne  payment  of  the  notes  to  their 
holder,  be  sold,  and  the  notes  be  paid  out  of 
the  proceeds.    The  other  two  Fields  are  made 
parttes  as  having  sucoeadvely  become  grantees 
of  the  land,  and  assumed,  each  in  the  deed  to 
himself,  which  he  executedLUie  payment  of  the 
notes  and  the  mortgage,    weaver  having  died 
in  July,  1881,  the  smt  was  revived  in  the  names 
of  the  appellants,  as  his  heirs,  in  Februarv,1889. 
The  bill  avers  that  Weaver  is  the  holder  and 
owner  of  the  notes.    The  answer  of  the  three 
defendants,  filed  in  June,  1882,  avers  that 
Weaver  never  was  the  owner  of  the  notes, 
and  never  the  holder  of  them  for  value  or  in 
good  faith;  that  the  notes  and  mortgage  were 
made  by  Field,  8r.,  for  the  sole  purpose  of 
enabling  him  to  raise  money  for  hb  own  pur- 
poses by  the  asle,  or  discount,  or  other  use,  of 
the  notes;  that  the  mortgage  was  made  in  favor 
of  Williams  or  any  future  holder,  in  order  to 
facilitate  the  use  of  the  notes;  that  Field,  8r., 
was  not  indebted  to  Williams;  that  Williams 
gave  no  consideration  for  the  notes,  and  was 
[246]      merely  the  nominal  mortgagee,  without  inter- 
est; that  the  notee  were  never  the  property  of 
Williams,  nor  did  he  ever  have  them  Ib  Ids 
possession  with  the  knowledge  or  consent  of 
field,  8r. ;  that  from  the  date  of  the  notes,  tiiey 
remained  in  the  possession  of  Field,  8r.,  untu 
he  used  them  ana  deUvered  them  to  one  Folger, 
as  securi^  for  a  loan;  that  when  such  loan  was 
paid,  Folger  returned  the  notes  to  Field,  8r., 
who  retained  them  in  his  possession  imtil  on 
or  about  Jime  8, 1874,  when  he  deposited  them 
with  Weaver,  to  beusiad,  if  practicable,  to  raise 
money  for  the  uses  and  purposes  of  Field,  8r.: 
that  after  the  notes  had  so  been  deposited,  ana 
while  they  were  in  the  posMsdon  and  custody 
of  Weaver,  Weaver  caused  Williams  to  pledge 
the  notes  to  him.  Weaver,  a«  security  for  the 
note  of  Williams  for  some  $2,000;  that  Wil- 
liams had  no  power  to  make  such  pledge,  and 
the  same  was  a  mere  nullity  for  the  reason 
that  Williams  did  not  have  the  notes  in  his  pos- 
session, and  they  did  not  belong  to  him,  at  the 
time  the  pledge  was  made:  that  the  notes  at 
that  time  oelonged  to  Field,  8r.,  and  were  in 
the  custody  and  possession  of  Weaver,  to  whom 
the  facts  with  respect  to  the  ownership  and 
the  possession  of  the  notes  were  necenarily 
known  at  the  time  the  pledge  was  made;  that 
Field,  8r.,  did  not,  at  any  time  after  the  notes 
were  so  returned  to  him  by  Folger,  negotiate 
them  or  issue  or  deliver  them  to  any  person  for 
value;  thatby  reason  of  the  premises,  the  notes 
and  mortgage  were  extingiushed  and  became 
of  no  effect;  and  that  Weaver  never  had,  nor 
have  any  persons  deriving  title  from  him,  any 
right  or  cause  of  action  against  the  defendants, 
or  any  one  of  them,  on  the  notes  or  the  mort- 

Thete  was  a  replication,  and  proofo  were 
taken.  Field,  8r.,  and  Williams  being  witnesses 

144 


for  the  defendants.  The  bUl  was  dismiiwf>d  1 
a  decree  which  states  that  the  court  oonaiden 
that,  Jbv  the  undisputed  evidence  of  Field,  Si 
and  Williams,  and  the  drcumstanoea  of  tJ 
case,  it  was  shown  that  the  notes  in  suit,  aft 
being  issued  and  delivered  to  Folger,  were  taki 
up  bv  and  came  into  the  possession  and  ow 
ership  of  the  maker,  and  were  thus,  under  D 
laws  of  Louisiana,  extinguished  by  confusio 
that  Weaver  had  notice  of  zJl  this;  and  that,  1 
the  extinguishment  of  the  notes,  the  m(»tga, 
fell. 

Without  reference  to  the  ground  stated  1 
the  Circuit  Court  as  that  on  which  It  H^miw 
the  bill,we  are  of  opinion  thatthedismiaaal  m 
proper.  Themattersof  fact  avoied  in  the  s 
swer,  as  above  set  forth,  are  established  by  t 
evidence.  It  is  shown  that  Weaver  nerer  i 
quired  anv  title  to  the  notes  as  owner  or 
holder  of  tnem  as  security  for  any  indebted^ 
from  Field,  8r..  to  him;  and  that  lie  reoei^ 
them  from  Field,  8r.,  as  agent,  to  raise  or  i 
vance  money  on,for  or  to  Field,8r.,  and  failed 
do  so,  and  retained  them  tortiondy  and  "wftUc 
the  assent  of  Field,  8r.  When  weaver  first, 
February,  1878,  took  legal  proceedings  to  • 
force  the  mortgage.  Field,  8r.,  in  the  petiti 
in  the  suit  he  brought  against  Weaver  in  Man 
1878,  more  than  tuee  years  before  Weaker  di< 
to  restrain  Weaver's  proceedings,  denied  t\ 
Weaver  held  or  owned  the  notes,  and  alle^ 
in  substance,  the  same  facts  set  up  In  the 
swer  in  the  present  suit  We  have  cnxetn 
considered  the  argument  on  the  facts  made 
the  part  of  the  appellants,  but  do  not  deem. 
extended  opinion  upon  them  necessary.  1 
proper^  in  the  hands  of  the  'ffrantees  i 
bound  oidv  to  the  extent  It  was  oound  In. 
hands  of  the  mortgagor,  and  only  to  resp< 
to  a  lawful  holder  of  the  notes. 

DwrdB  (j^fftrmed. 

True  copy.   Test: 

James  H.  MoKenney,  Glerk,8up.  Ooiicti«  1 


FRANCES  DODGB  mt  al.,  Apptm.^ 

V, 

THOMAS  ENOWLEa 

(See  8.  GL,  Bepocter^  ed.«  IXMSBO 

fftuband and  to(f4»— teftol i^/Meni  tobind  m 
rate  ettaU  qfw{f$  for  pro9iticn9, 

Neither  the  liability  fbr  provlslODS  supplied 
dweUincr-liousewhereahtiBbandandwlfoazMi  « 
ohildreo  are  living  together,  nor  a  prniiiliBiaj.j>  ] 

N0TB.~3farried  toomii  eeparaU  prppartw  < 
howeharoed. 

To  create  a  charge  against  the  separate 
of  a  married  woman  it  Is  notsufllotent " 


given  on  the  faith  of  it^   Tbe  wife  must  ooi&i 
with  relation  to  It   Manhittan  B.  h  ^^''^^^ 


Thompeon,  68  N.  Y.,  80 :  Hudson  v.  Davia«  4a  i 
SSS:  West  V.  Laraway,  SB  Mich.,  4S4.         "^  "«  J 

l%at  repatrs  were  made  upon  a  married  "w^vk 
house  with  her  consent,  upon  herhuAMuidv 
quest  Is  not  neoeanrUy  suffldent  to  charge  bn- 
her  promise  to  pay  may  be  inferved  bT_tli« 
from  the  facts.   BiokfOra  v.  Dane,  68  N.  k^  ibc 

Oompare  also  Morse  v.  Mason,  108  Maaair 
Krouskop  V.  Shonti,  61  Wis.,  SOi;  Loveil^*^^ 
lams,  126  Msak,  480 :  Speck  v.  Onmee,  15  Btavi 
AUen  V.  Graham,  12  FhHa.,  178;  Lee  v.  Wlnatcw, 
Ala.,  402;  Sergeant  V.  nench,  64  Yt,  IBi.  ^^^^ 
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[No.  IM.] 

#»  XSS^.     Oitlmrf  ybr  reargt^ 
n.  U8S.     Smmbmitted  Mar.  f  , 
.15,  l«8f. 

Supreme  Court  of  the 
iTColnmUL 
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real  estate  to  her  husband  in  trust  for  the  use 
and  benefit  of  two  of  her  children,  and  appoint- 
ed him  executor,  and  made  no  proyicaon  for 
the  payment  of  debts. 

The  plaintiff  was  a  retail  grocer,  and  at  dif- 
ferent times  from  1870  to  1875  delivered  grocer- 
ies at  the  dwelling-house  whore  the  husband 
and  wife  and  their  children  resided  together, 
and  receired  from  the  husband,  in  payment 
therefor  or  in  renewal  of  other  similar  notes, 
promissory  notes  signed  by  him  in  this  form: 
•'  P.  Dodge,  trustee  for  Fannie  I.  Dodge."  pay- 
able to  the  plaintiff  or  order.  At  the  time  of 
the  wife's  death  the  plaintiff  held  four  such 
notes  payable  at  various  periods  not  more  than 
four  months  after  date,  for  sums  amounting  in 
all  to  $2,171.61,  and  interest,  and  had  delivered 
groceries  to  the  amount  of  $120.10  for  which 
no  note  had  been  given. 

The  personal  property  left  by  Mrs.  Dodge 
was  exhausted  by  a  distribution  made  by  her 
executor  among  her  creditors,  under  a  dCpcree 
of  the  probate  court  by  which  the  plaJntiff  re- 
ceived a  dividend  of  $117  upon  his  claim. 

It  was  further  alleged  in  the  bill,  and  denied 
in  the  answer  of  the  children,  that  at  the  time 
of  the  giving  of  the  four  notes,  and  for  several 
years  before,  Mrs.  Dodge  was  indebted  to  the 

? plaintiff  in  a  large  sum  of  money  for  groceries 
umished  to  her  on  the  credit  of  her  sole  and 
separate  estate,  for  the  maintenance  of  herself 
and  her  children  and  her  husband,  he  being  in- 
solwit  and  entirely  without  property;  and  that 
she  caused  him  for  her  to  mMEe  and  deliver  the 
notes  to  the  plaintiff;  "  all  which  said  indebt- 
edness said  Trances  I.  Dodge  declared  was 
chargeable  to  her  sole  and  separate  estate, 
upon  the  faith  of  which  it  was  incurred,  it  hav- 
ing been  represented  to  the  plaintiff  that  her 
intention  to  fully  secure  the  same  bv  a  proper 
conveyance  in  trust  had  been  from  time  oefore 
her  death  prevented  by  her  physical  condition;" 
and  that  at  the  time  of  her  death  there  was  also 
due  to  plaintiff  the  sum  of  $120.10  on  open  ac- 
count for  groceries  furnished  as  aforesaid. 

Tlie  material  parts  of  the  testimony  intro- 
duced by  Uie  plaintiff  were  as  follows: 

The  plaintin  testified:  '*The  groceries  were 
furnished  to  Mrs.  Fannie  L  Dodge.  They 
were  furnished  to  the  credit  of  Mrs.  Dodge.- 
The  four  notes  were  received  in  part  renewal 
of  other  notes  and  a  running  grocery  account. 
Mrs.  Dodge  is  also  indebted  to  me  in  the  sum 
of  $120.10  for  groceries  furnished  upon  her 
fidth  and  credit  These  groceries  were  deliv- 
ered at  her  dwelling-house.  They  were  or- 
dered by  Mr.  Dodge  and  the  servants,  from  time 
to  time.  OccasioWly  Mrs.  Dodge  was  in  the 
store  Kod  ordered  some.  These  articles  were 
furnished  upon  the  credit  of  Mrs.  Dodge  be- 
cause I  expected  Mrs.  Dodge  to  pay  me  for 
them.  I  did  not  expect  Mr.  Dodge  to  pay  for 
them  because  Mrs.  Dodse  was  looked  upon  as 
being  worth  means,  and  Mr.  Dodce  not  Mr. 
Dodge  never  offered  to  pay  me  this  account  or 
any  portion  of  it,  or  to  give  his  ovm  note  for 
any  portion  of  it.  He  has  handed  me  money 
whidi  has  been  placed  to  the  credit  of  the  ac- 
count He  has  repeatedly  told  me  that  Mrs. 
Dodge  had  plenty  of  property  to  pay  her  debts, 
snd  would.  He  promised  me  security  from 
Mrs.  Dodge  upon  her  real  estate  for  this  in. 
deUednesa.    I  did  not  get  it  owing  to  Mrs. 
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Dodfce's  death.  I  did  not  get  a  promiBe  from 
anybody  else  that  I  shotdd  nave  real  estate  se- 
cdrity.  Mrs.  Dodge  never  personally  promised 
to  give  me  real  estate  security.  I  did  notsee  her 
during;  the  latter  part  of  the  transaction."  The 
plaintiff  put  in  evidence  a  letter  written  to  him 
on  January  10, 1876,  by  Mr.  Dodge,  saying: 
"My  wife  is  dangerously  iU,  and  has  been  ever 
since  I  saw  you.  Of  course  I  can  do  nothing 
yet  as  to  the  security  promised  you.  As  long 
as  Mrs.  Dodge  lives,  it  requires  ner  signature; 
if  she  dies,  i  am  still  trustee  for  her  heirs,  and 
can  Uien  execute  a  deed  to  you  as  such  trustee." 
The  husband  testified  that  he  was  a  derk  in 
an  insurance  office,  and  further  testified:  "The 
notes  were  signed  'F.  Dodge,  trustee  for  Fan- 
nie L  Dodge/  because  I  had  no  property.  I 
had  no  property  to  give  a  note  upon;  I  was 
bankrupt  They  were  to  be  chargeable  to  her. 
They  would  not  have  been  si^^  by  me  as 
trustee  unless  it  was  for  her  and  upon  her  re- 
sponsibility. I  never  accompanied  the  deliv- 
ery of  those  notes  with  the  declaration  that  they 
were  intended  to  bind  her  real  estate— not  that 
I  can  remember.  These  notes  were  given  with 
the  knowledge  of  my  wife,  imder  her  general 
l-^oAT  authori^.  The  amounts  do  not  reroesent  any 
i*^*i  indebtedness  contracted  by  me.  The  articles 
furnished  by  Mr.  Enowles  were  to  eat  The 
family  cpnsumed  them — ^my  wife's  family. 
Her  children  and  servants  comprised  that  fam- 
ily. These  articles  were  purchased  by  her,  and 
on  her  credit  She  made  the  exclusive  arrange- 
ments for  thdr  purchase  through  me,  as  trustee. 
I  was  an  inmate  of  the  family  du^g  this  time; 
my  salary  furnished  the  marketing,  and  I  gave 
everything  I  had  to  the  family.  I  could  not 
support  tne  whole  family.  She  furnished 
medicines,  wood  and  coaL  I  told  Mr.  Enowles 
'  verbally  that  Mrs.  Dodge  was  iU  with  paralysis; 
that  she  could  not  be  spoken  to  on  business; 
;  that  when  she  got  well  I  would  get  her  to  give 
him  real  estate  security  if  I  could.  I  after- 
.  wards  wrote  him  the  letter  of  January  10, 1876. 
The  promise  given  by  me  was  in  connection 
with  the  notes  held  by  Mr.  Enowles.  By 
signing  a  note  I  could  not  mi^e  it  binding  on 
real  estate.  These  notes  were  not  intend^  by 
me  to  be  binding  upon  her  real  estate  any  more 
than  suit  at  law  would  make  them  so.  I  only 
meant  that  she  had  real  estate  enough  t)  secure 
,    any  debt  she  was  mining." 

At  the  hearing  upon  mil,  answers,  a  general 
.  replication  and  evidence,  the  Supreme  Court 
of  the  District  of  Columbia  at  special  tiom  en- 
tered a  decree  dismissing  the  bill.  Upon  ap- 
peal to  the  general  term  that  decree  was  re- 
versed, and  it  was  adjudged  that  the  plaintiff's 
claim,  as  stated  in  the  bin,  be  a  lien  upon  the 

real  estate  included  in  the  marriage  settlement  1 
Mackey,66.  The  children  i^pealed  to  this  court 
This  bein^  an  appeal  in  equity,  the  facts  as 
well  as  the  law  are  to  be  determined  by  this 
court  The  opinion  of  the  court  below  and 
the  brief  of  the  appellant  dc«l  principally  with 
questions  of  the  manner  in  which  the  wife 
.  could  charge  her  separate  estate,  and  of  the  ef- 
fect of  her  exerdse  of  the  power  of  appcdnt- 
ment  as  making  that  estate  assets  for  the  pay- 
ment of  her  debts.  But  it  is  unnecessary  to 
consider  either  of  those  questions,  because  we 
do  not  find  in  the  leooid  any  satisfactory  evi- 
dence thai  the  debts  sought  to  be  enforced 
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were  the  wife's  debts,  or  that  she  intended  t 
charge  them  upon  her  separate  estate. 

The  pUdntift  8  claims  aref or  groceries  supplic 
to  a  household  in  which  the  husband  and  wii 
and  their  children  were  living  together;  an 
upon  promissory  notes  given  by  the  husbaxu 
describing  himself  as  trustee  for  the  wife,  J 
payment  lor  groceries  so  supplied.  The  obi 
gation  to  pay  for  the  supplies  of  the  family 
ordinarily  a  debt  of  the  husband.  Promissoi 
notes  given  by  the  husband,  though  descril 
ing  himself  as  trustee  for  the  wife,  bind  hii 
personally,  and  do  not  bind  her  estate  unle 
he  is  clearly  proved  to  have  had  authority  1 
give  them  in  her  behalf.  The  terms  of  tl 
marriage  settlement  did  not  authorize  the  hu 
band  to  contract  any  debts  on  the  wife's  a 
count.  The  evidence  introduced  by  the  plain 
iff  consisted  of  the  testimony  of  himself  and  < 
the  husbsnd.  The  plaintiff's  testimony  wi 
rather  to  his  own  motives  and  reasons  f< 
chardng  the  goods  to  the  wife,  than  to  any  coi 
tract  py  her;  and  the  husband's  testimony  wi 
more  to  lc«al  conclusions  than  to  specific  fact 

While  the  plaintiff  testified  in  general  tero 
that  the  goooB  were  furnished  to  the  wife,  ai 
upon  her  faith  and  credit,  and  gave,  as  his  re 
son  for  furnishing  them  upon  her  credit,  th 
he  expected  her  to  pay  for  them,  and  did  n* 
expect  the  husband  to  do  so  because  she  w 
looked  upon  as  worth  means  and  he  was  nc 
and  stated  that  the  husband  promised  him  b 
curity  from  the  wife  upon  her  real  estate;  y 
the  only  specific  facts  to  which  he  testifie 
bearinff  upon  the  question  who  was  his  debtc 
were  that  the  groceries  were  delivered  at  tJ 
dwelling  house;  that  they  were  ordered  bv  tl 
huslMmd  and  the  servants,  and  occasionallv  I 
the  wife;  and  that  the  husband  had  handed  hi 
money  which  had  been  placed  to  the  credit 
the  account  He  did  not  testify  to  any  e 
press  contract  by  the  wife,  and  he  admitted  th 
she  never  pra'*«ised  to  give  him  security  on  h 
real  estate.     ^ 

The  testimony  of  the  husband  was  hard 
more  direct  He  testified,  indeed,  that  the  goo 
were  purchased  by  the  wife  and  on  her  cred 
and  tnat  she  made  the  exdusivo  arrangemer 
for  their  purchase  through  him  as  trustee;  th 
the  notes  w«^^  to  be  chamable  to  ber,  ai 
would  not  have  been  sinied  by  him  as  trust 
unless  it  was  for  her  and  upon  her  responsibi 
ty ;  and  that  they  "were  given  with  her  knov 
edge,  imder  her  seneral  authority. "  But  he  d 
not  define  or  indicate  the  nature  or  extent 
the  general  authority  to  which  he  referred;  1 
did  not  testify  that  she  ever  promised  to  pj 
for  the  goods  or  expressly  authorized  him 

Sromise  that  she  would  pay  for  them;  and  ] 
id  testify  that  he  never,  so  far  as  hecou 
remember,  accompanied  the  delivery  of  tl 
notes  with  a  declaration  that  they  were  inten 
ed  to  bind  her  real  estate. 

Such  testimony  is  wholly  insufficient  to  wf 
rant  a  court  of  equity  in  decreeing  that  del 
which  are  prima  fade  the  debts  of  the  husbai 
should  be  oonsideTed  as  debts  of  the  wife,  ai 
made  a  lien  upon  her  separate  estate. 

Decree  reversed  and  eaee  remanded^  with  tUn 
Uons  to  dUmin  the  HU, 
Tmeoopy,   Test: 

James  H.  MoKenney,  Clerk,  8ap.  Oourt,  U. 
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out  complyine  with  the  terms  of  this  title, 
the  owner  shaD  be  liable  to  the  United  States 
in  a  pnalty  of  $500  for  each  offense,  one  half 
for  the  use  of  the  informer;  for  whidi  sum  the 
vessel  so  navigated  shall  be  liable,  and  may  be 
seized  and  proceeded  against  by  way  of  libel  in 
an^r  District  Court  of  the  United  States  having 
jurisdiction  of  the  offense." 

The  libel  in  this  case  was  filed  by  the  appel- 
lant to  enforce  a  lien,  in  his  favor,  upon  a  steam 
vessel  of  the  class  to  which  the  above  regula- 
tions apply,  for  penalties  amounting  to  the  sum 
of  $6,661,  which,  it  is  claimed,  accrued  to  the 
appellant,  as  the  person  suing  for  them,  Ly 
reason  of  the  transportatioa  on  that  vessel  at 
certain  specified  times,  of  a  lar^r  number  of 
passengers  than  its  certificate  of  Inspection  per- 
mitted. 

Before  the  trial  in  the  District  Court  the 
owner  of  the  vessel,  a  corporation  which  had 
intervened,  filed  an  amended  answer,  setting 
up  in  bar  of  the  further  prosecution  of  the  sui^ 
a  warrant  in  due  form,  by  the  Secretary  of  the 
Treasury,  remitting  to  the  appellee  '^all  the 
right,  claim  and  demand  of  tlio  United  States, 
and  of  all  others  whatsoever,  to  said  forfeiture 
of  passage  money  and  penalties,  on  payment  of 
costs,  if  any  there  be." 

The  provision  of  the  statute  imder  which 
this  warrant  of  remission  was  issued  is  in  these 
words: 

•*  The  SecretaiT  of  the  Treasury  may,  upon 
application  therefor,  remit  or  mitigate  any  fine 
or  penalty  provided  for  in  laws  relating  to 
steam  vessels,  or  discontinue  any  prosecution  to 
recover  penalties  denounced  in  such  laws,  ex- 
cepting tne  penalty  of  imprisonment  or  of  re* 
moval  from  office,  upon  such  terms  as  he,  in 
his  discretion,  shall  think  proper;  and  all  riehts 
granted  to  informers  by  such  laws  shall  be  held 
subject  to  the  Secretaiys  power  of  remission, 
except  in  casec  where  the  claims  of  any  In- 
former to  the  share  of  any  penalty  shall  nave 
been  determined  by  a  court  of  competent  juris- 
diction, prior  to  the  application  for  the  remis- 
sion of  the  penalty;  ana  the  Secretary  shall  have 
authority  to  ascertain  the  facts  upon  all  such 
applications,  in  such  manner  and  under  such 
regulations  as  he  may  deem  proper."  Rev.  Stat. 
U.  S.,  §  5204. 

The  costs  having  been  taxed  and  paid  into 
court,  the  libel  was,  bv  order  of  the  court,  dis- 
missed. PtUoek  V.  Suamboai  Laura,  5  Fed. 
Rep.,  188.  Upon  appeal  to  the  Circuit  Court, 
the  decree  was  affirmed,  thst  court  concurring 
with  the  District  Court  hi  holding  that  the  re- 
mission by  the  Secretary  of  the  Treasury  dis- 
charged all  liability  for  the  penalties.  Tht 
Laura,  19  Blatchf.,  562. 

The  warrant  of  remission,  it  is  contended  by 
the  libelant,  is  without  legal  effect  and  should 
have  been  disregarded,  because  the  statute  upon 
which  it  rests  is  in  conflict  with  the  clause  of 
the  Constitution  investing  the  President  with 
power  "  to  grant  reprieves  and  pardons  for  all 
offenses  agiunst  the  United  States,  except  in 
cases  of  impeachment."  The  argument  ad* 
vanoed  in  support  of  this  position,  bnefiy  stated, 
is  that  the  power  of  the  President  to  grant 
pardons  includes  the  power  to  remit  fines,  pen- 
alties and  forfeitures  imposed  for  the  oommis 
iion  of  offenses  acainst,  or  for  the  violation  oJ 
the  laws  oU  tbe  United  8ut4)8;  that  such  powes 
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iiin  its  nature  exclosiye;  and  that  its  exercise,  I  this  court  or  in  the  Circuit  and  District  Courti 
in  whatever  form,  by  any  subordinate  oflScer  of  of  the  United  States,  involving  the  operation  oi 
the  government,  is  an  encroachment  upon  the     ~ 
constitutional  prerogative  of  the  President. 

It  is  not  necessary  to  (juestion  t^  soundness 
of  some  of  these  propositions.    It  may  be  con- 


ceded that,  except  in  cases  of  impeachment  and 
where  fines  are  imposed  by  a  coordinate  de- 
partment of  Ae  government  for  contempt  of  its 
authori^,  the  President,  under  the  general  un- 
qualifiea  grant  of  power  to  pardon  offenses 
against  the  United  states,  may  remit  fines,  pen- 
alties and  forfeitures  of  every  description  aris- 
ing under  the  laws  of  Congress;  and,  equally, 
that  his  constitutional  power  in  these  respects 
cannot  be  interrupted,  abridged  or  limited  by 
any  legislative  enactment  But  is  that  power 
exclusive,  in  the  sense  that  no  other  officer  can 
remit  forfeitures  or  penalties  incurred  for  the 
violation  of  the  kws  of  the  United  States?  This 
question  cannot  be  answered  in  the  affirmative 
without  adjud^g  that  the  practice  in  refer- 
ence to  remissions  bv  the  Secretary  of  Uie 
Treasury  and  other  ofiicers,  which  has  been  ob- 
served and  acquiesced  in  for  nearly  a  century, 
is  forbidden  ay  the  Constitution.  That  prac- 
tice oonunenced  very  shortly  after  the  adoption 
of  that  instrument,  and  was  perhaps  suggested 
by  le^lation  in  England,  which,  without  in- 
teifermg  with,  abridging  or  restricting  the 
power  of  pardon  belonging  to  the  Crown,  in- 
vested certoin  subordinate  officers  with  author- 
ity to  remit  penalties  and  forfeitures  arisiiig 
from  violations  of  the  revenue  and  customa 
laws  of  that  country.  Stat.  27  Qeo.  in.,  chap. 
82.  See  also  Stat  51  Geo.  m.,  chap.  96,  and  M 
Geo.  nL,  chap.  171. 

By  an  Act  passed  March  8, 1797, 1  Stat  at 
L.,  506,  the  Secretary  of  the  Treasury  was  au- 
thorized to  mitigate  or  remit  any  fine,  penaltv, 
forfeiture  or  disability  arising  from  any  2aw 

Sroviding  for  the  laying,  levying  or  collecting 
uties  or  taxes,  or  any  law  concerning  the  reg- 
istering and  recording  of  ^ps  or  vessels,  or 
the  enrolling  or  licensing  ships  or  vessels  em- 
ployed in  the  coasting  trade  or  fisheries,  or 
regulating  the  same,  if  in  his  opinion  the  same 
was  incurred  without  willful  negligence,  or 
fraudulent  intention  by  the  person  or  peraons 
subiect  to  the  same.  He  was  also  authorized 
to  direct  a  prosecution  instituted  for  the  recov- 
ery thereof  to  cease  and  be  discontinued  upon 
such  terms  and  conditions  as  he  deemed  rea- 
sonable and  just  This  Act  expired  by  limita- 
tion at  a  designated  time.  But  by  an  Act 
passed  February  11,  1800,  it  was  revived  to 
continue  in  force  without  limitation  as  to  time. 
2  Stat,  at  L.,7,  chap.  6.  From  the  adoption  of  the 
Constitution  to  the  present  moment.  Congress 
has  asserted  its  right  by  statute  to  invest  the 
Secretary  of  the  Treasury  and  other  officers  of 
the  executive  branch  of  the  government  with 
power  to  remit  fines,  penalties  and  forfeitures 
imposed  for  the  violation  of  the  laws  of  the 
Umted  States.*  And  in  none  of  the  cases  in 
•lStat.atL.,128,ofaap.l2;  Id., 275,  chap.dS;  2Id., 


ohap.2LI  £  U  Id^^K,  ohap.  !».  §  10: 12  l£!  257. 
ehaD.  8, 1 8;  Id.,  271,  ohap.  10, 1  &td.,  405,  chap.  81, 1 
4;  l£,  787.  ohap.  76.  I  1:  18  fd.,  196,  ohap.  164, 1  ^14 
Id.,  160,  ohap.  184,168;  15  Id.,  242,  ohap.  278,  I  8;  16 
Id.,  179,  ohap.  185. 1 9:  17  id^  88&  ohapJ85j8]6:  18 

Id^m  ohap.  an.  1 18;  R.  8.  M2858rn^ 
Bh),  8412, 8101,  6C0HS894. 
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effect  of  such  warrants  of  remission,  was  I 
ever  suggested  or  intimated  that  the  legislation 
was  an  encroachment  upon  the  President's  povr 
er  of  pudon— so  far  at  least  as  it  invested  tlu 
Secretary  of  the  Treasury,  or  other  officers, 
with  authority  to  remit  pecuniary  penaltia 
and  forfeitures.  Indeed,  me  case  of  U.  8.  t, 
Morrii,  10  Wheat,  246,  may  be  regarded  as  i 
direct  adjudication  in  favor  of  the  validity  o1 
that  part  of  the  Act  of  1797,  brought  forwarcj 
in  all  of  the  subsequent  statutes  upon  the  sami 
subject,  which  confers  upon  the  Secretary  Xhn 
power  to  remit  fines,  penalties  and  forfeitures 

In  that  case — which  mvolved  the  right  to  i 
share  in  a  forfeiture  d^lared  by  statute— th< 
question  related  to  Uie  power  of  the  Secretaij 
under  that  Act,  after  final  sentence  of  condem 
nation  and  judgment  for  the  forfeiture  accruin| 
under  the  revenue  laws,  to  remit  the  forfeiture. 
The  court  held  that  the  power  could  be  ezer 
cised  under  that  Act  at  any  time  before  tki 
money  was  actually  paid  over  to  the  collectoi 
for  distribution.  It  was  said:  "  The  author 
ity  of  the  Secretary  to  remit  at  any  time  btfort 
condemnation  of  the  property  seized  is  not  de 
nied  on  Uie  part  of  the  plaintiff  [the  ofiSoei 
daimine  the  forfeitvure];  audit  cannot  be  main 
tained  that  Confess  has  not  the  power  to  vesi 
in  this  officer  authority  to  remit  <tfUr  condemna' 
tion;  and  the  only  inquiry  would  seem  to  be 
whether  this  has  been  done  by  the  Act  referred 
to. "  Evidently  the  court  and  the  eminent  coun 
sel  who  appeared  in  that  case  accepted  it  as  i 
proposition  not  open  to  discussion,  that  the 
power  of  the  President  to  pardon  for  offenses 
did  not  preclude  Congress  from  giving  the 
Secretary  of  the  Treasury  authority  to  remit 
penalties  and  forfeitures.  Touching  the  objec- 
tion now  raised  as  to  the  constitutionality  ol 
the  legislation  in  question,  it  is  sufficient  to  say, 
as  was  said  in  an  early  case,  that  the  practice  and 
acquiescence  imder  it,  "  commencmg  with  tb< 
oiganization  of  the  judicial  system,  affords  ax 
irresistible  answer  and  has  indeed  fixed  th( 
construction.  It  is  a  contemporary  interpreta 
tion  of  the  most  forcible  nature.  This  practical 
exposition  is  too  strong  and  obstinate  to  Ix 
shaken  or  controlled.  Of  course  the  questioi 
is  at  rest  and  ought  not  now  to  be  disturbed.' 
Stuart  V.  Laird,  1  Cranch,  808.  The  same 
principle  was  announced  in  the  recent  case  ol 
jAthograpMe  Co.  v.  Saranjf,  111  U.  S.,  58  [bk. 
2Q,  L.  ed.  849],  where  a  question  arose  as  U. 
the  constitutionality  of  certain  statutory  "pro 
visions  reproduced  from  some  of  the  earliesi 
statutes  enacted  by  Congress.  The  court  said 
"The  construction  placed  upon  the  Constitu 
tion  by  the  first  Act  of  1790  and  the  Act  oi 
1802,  by  the  men  who  were  contemporary  witl 
its  formation,  many  of  whom  were  member: 
of  the  convention  which  framed  it,  is  of  itseL 
entitled  to  very  great  weight;  and  when  It  is 
remembered  tnat  the  rights  thus  esti^liahec 
have  not  been  disputed  during  a  period  oi 
nearly  a  centunr,  it  is  conclusive."  See  als( 
Cool^  V.  Board  of  Wardem,  12  How.,  815 
Martin  v.  Ilvnter,  1  Wheat.,  804;  (Mens  t 
Virginia,  6  Wheat..  264. 

It  is  however  insisted  that  if  the  statute  ti 
question  is  constitutional  it  cannot  be  construec 
as  giving  the  Secretary  of  the  Treasury  tin 
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nmii  m  pciialtj  after  m  soH  for  its  re- 
■  beem  imtltated  bj  a  private  person. 
of  tkii  poaitioti  we  are  ref dred  to 
HttboritM,  which,  it  is  daimed.hold 
r  wm  d  whai  may  be  done  under  the 
of  pardoo  granted  by  our  Constitation 
k  vtaa  tht  dig  of  Knglanid  could  do,  by  vir- 
'i  hM  pardooliig  power,  at  the  time  of  the 
fron  that  country;  and  that  he  could 
don  to  the  injury  of  a  subject, 
eoold  noC  rraiit  a  penalty  after 
to  recover  It  It  is  quite 
rmltetf  atatei  r.  Wilson,  7 
riooe  the  power  to  pardon  **htA 
from  time  immemorial  bv  the 
ef  that  BatioQ  whose  language  u  our 
to  whoae  judicial  inratutions 
cmMance,  we  adopt  their 
_  the  oper^ion  and  effect  of 
that  pfindple  has  no  possible 
to  the  present  case,  for  the  statute 
nt  proceeds  and  wlth- 
hc  would  have  no  standing  in  court, 
K  that  "aU  rights  granted  to 
the  libelant  Is  plaudy  of  the 
to  be  described— shall  be  held 
ID  thm  Secretary's  power  of  remission, 
icje  the  claims  of  any  in- 
of  any  praalty  shall  have 
by  a  court  of  competent  juris- 
to  Ibe  ap^ication  for  the  rends- 
■B^tf  ihe  ffwitfT."    If  the  libelant  had,  br 

an  inchoate  interest  in  such 

was  acquired  sublect  to 

ai  ihm  Secretary  to  destroy  tt  by  a 

sfylieii  for  before  the  right  is  ascer- 

~  by  the  judgmeBt  of  the 
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▼.  StaU  Ek.,  96  U.  8.,  80  (bk.  24,  L.  ed.  047), 
that  Hartwell  "  was  privy  to  the  entire  fraud 
from  the  beginning  to  the  end,  and  was  a  par- 
tidpimt  in  its  consummation." 

This  case  is  stronger  than  that  in  96  U.  8.  be- 
cause it  is  found  in  this  case  that  Hartwell  did 
actually  know  that  the  draft  came  from  the 
claimant's  cashier  and  that  he  was  to  be  "hurt" 
by  the  refusal  to  let  the  funds  go  out  of  the  sub- 
treasury  after  the  count. 

As  against  the  claimant,  Hartwell's  fraud 
was  much  grosser  than  in  the  former  case.  Al- 
though he  bad  promised  to  return  the  money, 
and  knew  that  Carter  was  relying  on  the  funds 
to  be  returned  to  repay  aU  the  parties  any  mon- 
eys he  should  obtain,  and  was  acting  on  such 
reliance,  he  and  the  chief  clerk,  Wmttle,  had 
decided  not  to  let  the  money  go  out  of  the  sub- 
treasury. 

Hartwell  and  Carter  were  acting  together  for 
a  fraudulent  purpose,  and  the  knowledge  and 
acts  of  each  were  the  knowledge  and  acts  of 
the  other.  Whether  each  actudy  knew  aU  the 
details  known  to  the  other  was  of  no  conse- 
Quence. 

Xfikserfn  V.  ClqiUn,  7  Wall,,  182  (74  U.  S.,bk. 
19,  L.  ed.  106);  Moore  v.  Tracy,  7  Wend.,  229; 
Skinner  y.  Merchants  Bk,,  4  Allen,  290;  Boa§ 
▼.  TaU,  48  Ind.,  60;  Pa^  v.  ArAs^r,  48  N.H., 
868;  Tappan  v.  Pbwen,  2  HaU  (N.  Y.),  277. 

A  party  coming  late  into  a  conspiracy  is  eyen 
responsible  for  the  prior  acts  of  the  conspira- 
tors. 

Den  y.  Johnson,  8  Harr.  (N.  J.)  88. 

Hartwell  requested  Carter  to  obtain  the  funds 
to  tide  over  the  count,  and  solemnly  promised  to 
return  them  as  soon  asthe  count  wasover.  It  was 
clearly  his  intention  that  Carter  should  act  upon 
his  assurances  in  dealing  with  the  parties  from 
whom  the  funds  came,and  when  the  draft  of  the 
State  Bank  was  offered  to  him,  he  had  notice 
that  the  State  Bank  had  acted  upon  Carter's  rep- 
resentations that  he  was  to  haye  the  funds. 
Any  one  for  whom  false  representations  were 
intended,  and  who  was  acting  upon  them,  has  a 
right  of  action. 

FblhiU  y.  Walter,  8  B.  A  Ad.,  114;  Zafi^ 
ri^Y.  Levy,  2  Mees.  A  W..519;  5.  C,  4  Mecs. 
^k  W.,  887;  Oerhard  y.  Bates,  2  El.  &  B.,  476; 
Fbek  y.  Oumey,  L.  R.  6  H.  L.,  877. 

The  same  rule  applies  to  a  case  of  fraudu- 
lent concealment. 

The  United  States  is  not  in  the  position  of  a 
holder  in  good  faith  and  for  yalue.  When  their 
agent  took  the  money  from  Carter,  it  had  been 
and  was  distinctly  stated  for  what  it  was  de- 
liyered,  ^.  e^  to  be  used  as  a  counter  and  then 
returned.  It  was  wrongfully  withheld,  and  in 
yiolation  of  the  agreement  under  which  it  was 
originally  receiyed.  It  was  and  is  therefore 
held  to  the  claimant's  use. 

Mr,  B.  r.  PhilUps,  Micitor^Qen.,  tar  ap- 
pellee. 

Mr,  JusHee  Harlan  deliyered  the  opinioo 
of  the  court: 

The  appellant  brought  this  action  in  the 
Court  of  Claims  to  recoyer  from  the  United 
StatoB  the  sum  of  tl25,000,  with  hiterest  from 
March  1,  1867.  The  petition  haying  been  dia- 
misMd,  the  qiiestion  upon  this  appeal  is  as  to  the 
liabQity  of  the  United  States  to  any  Judgment 
in  behalf  of  the  appellant. 


401^10 


SUPBEICB  COUBT  OF  THE   UNrTEO  8TATB9 


Oct.  T&iui 


The  facts  found  by  the  Court  of  Claims,  and 
upon  which  the  correctness  of  the  Judgment 
below  must  depend,  areas  follows: 

The  appellant  hi  February  and  March,  1867, 
i^as  a  national  banldng  association,  having  its 
place  of  business  in  the  city  of  Boston,  Maasa- 
[408]  chusetts;  and  there  was  in  that  city  a  firm  of 
brokers  imder  the  style  of  Mellen,  Ward.  & 
Co.,  the  Junior  member  of  whidi  was  Edward 
Carter. 
'"  At  the  same  time  George  D.  Whittie  was  the 
chief  derk  in  the  office  of  the  Assistant  Treas- 
urer of  the  United  States,  in  Boston,  having  its 
general  management,  and  Julius  F.  Hartwell 
was  disbursing  derk  or  paying  tdler. 

Prior  to  the&th  dayof  February,1867,Mellen. 
Ward  &  Co.,  acting  through  Carter,  succeeded 
in  inducing  Hartwell  to  take  out  of  the  sub- 
treasury  at  various  times  and  to  place  in  Car- 
ter's hands,  large  amounts  of  money  belonging 
to  the  Unjited  States  until,  first  and  last,  the 
sums  so  aostracted  aggregated  a  million  to  a 
million  and  a  quarter  dollars.  This  money  was 
used  by  Mellen,  Ward  &  Co.  in  stock  specula- 
tions. About  the  middle  of  February,  1867, 
the  amount  so  obtained  by  Carter  bein  j[  then 
very  large,  Hartwell  informed  him  that  in  the 
use  of  tne  public  monev  they  were  ffuilty  of  a 
crime.  Tms,  it  is  found  by  the  court  below, was 
the  first  information  Carter  had  of  the  criminal 
character  of  these  transactions. 

Between  the  middle  of  February  and  the  IrZ 
of  March,  1867,  several  conversations  were  hdd 
between  Carter  and  Hartwell,  in  which  the 
former  expressed  his  purpose  to  make  the  lat- 
ter's  money  right  for  the  examination  of  the  sub- 
treasury,  which  was  expected  to  take  place  on 
the  1st  of  Much,  upon  Hartwell's  solemn  as- 
surance that  he  womd  let  him  have  the  money 
out  of  the  sub-treasury  again  on  the  3d  of 
March,  after  the  examination  should  be  over, 
when  Carter  would  repav  the  parties  the  mon- 
eys he  had  obtained,  and,  sdling  all  the  stocks 
and  securities  his  firm  held,  replace  as  much  as 
possible  of  the  money  in  the  sub-treasury  so  as 
to  reduce  the  loss  to  the  smallest  possible 
amount  Carter  promised  Hartwell  that  he 
would  return  aU  the  money  before  the  1st  of 
April,  not  again  to  come  out  of  the  sub-trea- 
sury. Durmg  the  period  within  which  those 
conversations  Detween  Carter  and  Hartwell  oc- 
curred, the  latter  knew  in  a  general  way  the  ex- 
tent of  the  resources  of  Mellen,  Ward  &  Co., 
and  how  they  were  using  the  money  he  had  let 
Carter  have. 
r40S1  ^^  ^^  ^^  ^^  FebruaiT  Carter  returned  to 
L«uaj  Hartwell  aU  the  money  the  latter  had  let  him 
have  except  the  sum  of  $167,000,  which  the 
former  promised  to  return  to  him  the  next  morn- 
ing. Amonff  the  funds  so  returned  were  United 
States  j»>la  certificates  to  the  amount  of 
$580,000.  On  the  afternoon  of  the  same  day 
1  fartwell  made  known  to  Whittie  that  he  had 
been  loaning  to  Carter  the  funds  of  the  Gk>vem- 
ment,  and  tiiat  all  had  been  returned  except 
about  $150,000.  He  told  Whittie  that  the  mon- 
ev had  been  paid  out  to  Carter  from  time  to 
tune  to  assist  in  stock  speculations;  that  it  was 
paid  back  again  to  tide  over  the  monthly  exam- 
ination; that  he  had  promised  Carter  that  the 
money  should  be  repaid  to  him  the  following 
dav ;  and  had  tola  him  that  he  would  ask 
Wliittle's  consent  that  the  mon^  go  back 
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to  him  again.  Whittle  told  HartweU  that  i 
was  an  impo^bility  to  let  the  money  go  ba^  t 
Carter,  and  that  any  defidency  must  be  paid  ii 
before  10  o'dock  the  next  morning. 

About  9  o'dock  A.  m.  of  the  1st  of  Marci 
Hartwell  called  on  Carter  at  Mellen^  Ward  ^ 
Co.'s  office  and  asked  him  if  he  had  that  moi] 
ey.  Carter  told  him  he  did  not  then  hav 
it  but  could  give  it  to  him  before  10  o'cloch 
and  asked  Hartwell  if  he  could  not  take  a  draf 
on  New  York,  stating  to  him  that  Mellen,  Wan 
&  Co.  would  have  a  very  large  amount  of  I^ei 
York  funds  to  dispose  of  as  soon  as  Hartwel 
returned  to  them  the  gold  certificates  aforesaid 
Hartwell  said  he  would  take  the  New  Tor] 
fimds,  and  the  interview  then  ended.  It  doe 
not  appear  that  up  to  this  time  Carter  had  an^ 
knowledge  or  intunation  of  Hivtweirs  discld 
sures  to  Whittle;  nor  does  it  appear  that  Carte 
informed  Hartwell  as  to  how  he  intended  or  ex 
pected  to  get  the  draft  on  New  York.  At  tli 
dose  of  tiSiis  interview  HartweU  returned  f  ron 
Mellen,  Ward  &  Co.'s  office  to  the  sub-treasury 

About  half  past  nine  o'dock  of  the  saxni 
mominff  Carter  went  to  the  banking-hoase  o 
plaintiff  and  obtained  from  Charles  H.  Smith 
Its  cashir"*,  his  draft,  as  cashier,  on  the  Maohat 
tan  Company.  Now  York,  in  &vor  of  Mellen 
Ward  &  Ca,  for  $125,000,  which  draft  was  ii 
the  woxds  and  figures  following,  to  wit: 

"  The  State  National  Bank  of  Boston, 

Boston,  March  1, 1867 

Pay  ic  the  order  of  Mdlen,  Ward  A  Co. ,  on< 
hundred  and  twenty-five  thousand  dollars. 

Noj^^lS.  C.  H.  Smith,  Cashier. 

To  the  cashier  of  the  Manhattan  Company 
New  York." 

The  facts  and  drcumstanoes  connected  witl 
hisobtaining  that  draft  were  as  follows:  Cartes 
asked  Smith  for  the  Bank's  draft  on  New  Tort 
for  $125,000,  promisiiuMtogive  him  immediate 
ly,  in  return.  Mellen,  Ward  A  Co.'s  draft  oi 
New  York  for  the  same  amount,  with  $100,00< 
in  United  States  gold  certificates  attached,  oi 
else  the  Adams  Express  Company's  receipt  f oi 
that  amount  in  gold.  Upon  the  faith  of  thii 
promise  Smith  drew  and  delivered  to  Carter  ttu 
draft  aforesaid.  In  this  interview  between 
Smith  and  Carter  nothing  was  said  by  the  lattei 
about  there  behiff  any  deficiency  in  tlM  sub< 
treasury  for  which  he  was  responsible;  nor  thai 
he  desired  to  use  the  draft  to  help  make  good  i 
defidency  there;  nor  what  his  purpose  was  is 
obtaining  it;  nor  does  it  appear  that  Smith  had, 
at  any  time  before  or  durmg  this  interview,  an^ 
knowledge  or  intimation  oi  the  transactions  be- 
tween Carter  and  Hartwell.  Within  fifteen  oi 
twenty  minutes  afterCarter  recdved  from  Smith 
the  draft  for  $125,000,  the  former,  at  the  oflice  of 
MeUen,  Ward  &  Co.,  delivered  it,  together  with 
$82,000  hi  currency,  to  HartweU.  The  lattei 
paid  Carter  nothing  for  the  draft;  it  was  passed 
to  him  by  Carter  to  make  good  that  deficiency; 
and  Carter  supposed  it  would  not  be  wanted  for 
tiiat  purpose  over  an  hour.  Ndther  before  nor 
at  the  time  Hartwell  recdved  from  Carter  the 
draft  for  $125,000  did  the  former  know  any- 
thing of  the  means  by  which  the  latter  obtained 
it  from  Smith. 

Immediatelv  after  Hartwell  recdved  that 
draft  and  the  $82,000  in  currency  from  Carter  he 
took  both  10  the  sub-treasuir  and  ddivered 
them  to  Whittie,  who  objectea  to  reodving  the 
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d  the  coTonmient  re- 
to  reoem  noUiinff  bal 
iolet,  orjnational  Dank 
1m  had  an  tmpreaiion  that, 
tMi  hcB  cr  o^ar,  the  pUintifTi  cashier 
'  « i^id  la  the  moA  qwculation  which 
i04iy  the  dij  hefoie  told  him  of  Mel- 
■.  Ta4  A  OoL*!  bang  engaged  io;  for  Hart- 
w  VThittle's  refusal  to  let  the 
p0^  a^rin,  mentioned,  amon^  others, 
md  Sayih  as  ooe  who  was  goingto  be 
TMli  then  directed  Hartwell  to  go 
t«affllhscnrrency.     Hartwell  tried  at 
110  ulae  the  correnc^  on  the  draft 
boi  oonld  DoC  find  sofflcient 
■DHi  hay  one  bank.    He  then  went  to  the 
l^5^mal  Bank  of  Boston,  and  obtained 
^  i  X  cnhsage  for  that  draft,  three  of  its 
aft  «5cv  Tock«  ooe  for  $75,000,  and  two 
jpM>«sck,  with  the  idea  that  currency. 
aotktilttiBedlB  saiaileramoants  at  differ- 
«  Hto:  te  the  boor  was  so  Ute  then— it 
■<  ^m  ^  o'clock— that  he  took  the  three 
atettaedf  to  Whittle  at  the  sub-treasury, 
««|»liB  that  he  iMd  obtained  them  from 
'flftwi<  Ike  Bagle  National  Bank,  in  ex- 
sw  far  ftt  dnAfor  $125,000,  and  that  was 
kMsteoalddoL  The  Govenunent  exami- 
mwm  m  that  tiaie  at  work  in  the  sub- 
ipa  tUr  monthly  examination  of  the 
Whittle  then  went  out  from  the 
vkh  the  three  drafts  of  the  Eagle 
Jink.  mA  aoftd  them  to  the  Second 
iklMikof  Boeum,  and  returned  to  the 
the  proceeds  of  the  sale, 
ttIB  ■  eMien€|;  wU^  he  turned  over, 
•er«n  fts  $0,000  aforfssid.to  the  exami- 
*   ftt  nsse  made  up  Hartwell's  de- 
k>en  mi  bslsaoed  the  cash  account  of  the 
^    SspHtflf  the  $157,000  which  those 
^■■iMtip  was  ercr  returned  to  Hart- 
•ti.vGHtBE,er]feQea.  Ward  A  Co.,  or  the 


tte  draft  for  $125,000  was 
10  Whittle  nor  when  it  was 
for  the  drafts  of  the 
did  Whittle  haTe  any 
m  aotioe  of  the  consideration  or 
vUc*  that  draft  had  been  obtained 
of  the  npeOant;  but  he  had 
Oarterliad  procured  it 
tpmtr  minntes  after  Smith 
dnft  lor  $125,000  to  Garter,  as 
Id.  SalA  went  to  MeDen,  Ward 
Is  iaqvlre  the  reason  why  Carter 
to  hlB  the  goki  cartiilcates  as 
I  do.     Oarter  was  then  absent 

told  Smith 

ahoot  the  matter  at  that 

ashe  htonght  the  oertillcates. 

haBtoSmith.  Immediately 

Ward  A  Co.  sent  to  Smith 

Torli  ftir  $125,000,  but  did 

hsagr  fold  eortttcales  nor  a  receipt 

After  wJt- 

Smith  went  again 

or  the  receipt  had 

lohfaB,  and  then  for  the  first 

at  the  iub-treaa> 

h 


^te 


•:ki 


II 


traasoctioos  occurred. 

paid  to  the  Eagle  Na- 

$125,000  which  Carter 


obtained  from  Smith;  and  the  three  drafts  of 
that  bank  were  duly  paid  ou  presentation  in 
New  York.  The  aforesaid  draft  of  Mellen. 
Ward  &  Co.  for  $125,000  was  noTer  paid,  nor 
was  it  presented  to  the  drawee  for  paymtnt 

At  the  time  Smith  let  Carter  have  the  draft  . 
for  $125,000  Smith  was,  ascashier,  under  bond  to 
the  plaintiff,  with  suretie8,in  the  sum  of  $80,000, 
and  after  the  plaintiff  paid  the  draft  it  msde  de- 
mand upon  him  and  his  sureties,  and  these  sure- 
ties, wiuout  being  sued,  paid  to  the  plaintiff, 
within  ninety  days  after  the  1st  of  March,  1867, 
the  full  amount  of  their  bond^  and  took  a  receipt 
therefor  in  terms  such  as  the  following: 

"State  National  Bank,  Boston,  receiyed  of 

the  amount  due  from  them  as  sureties 

on  the  bond  of  Charles  H.  Smith,  late  cashier 
of  said  Bank,  by  reason  of  the  defalcation  of 
said  Smith,  resulting  from  an  unauthorized 
draft  made  by  the  said  Smith  upon  the  Man- 
hattan Co.,  New  York,  for  the  sum  of  one 
himdred  and  twenty-five  thousand  dollars 
($125,000),  which  was  applied  to  his  own  use. 

"If  the  said  Smith  shall  hereafter  pay  to  the 
State  National  Bank  the  said  sum  of  one  hun- 
dred and  twenty-five  thousand  dollars,  the  Bank 
will  return  to  me  sureties  the  amounts  by  them 
severally  paid;  or  if  he  shnll  pay  so  much  there- 
of that  the  Bank  shall  be  in  tne  receipt— includ- 
ing uie  payments  made  by  the  sureties— of  a  [407] 
surplus  beyond  one  hundred  and  twenty-five 
thousand  dollars,  the  Bank  will  return  ana  dis- 
tribute such  surplus  to  the  sureties  in  propor- 
tion to  the  sums  by  them  severally  paid. 

"But  this  receipt  is  not  to  be  c  )nstrued  or 
understood  as  an  admission  oi  recognition  of 
any  obligation  on  the  part  of  the  Bank  to  take 
any  measures  to  make  up  said  defalcation,  nor 
as  the  assertion  of  any  claim  by  the  said  Bank 
upon  any  funds,  property  or  means  whereby 
the  said  defalcation  or  any  part  thereof  can  l>e 
made  rood,  nor  as  any  admission  by  the  said 
Bank  that  any  such  funds,  property,  or  means 
are  in  existence." 

The  present  case  differs  materially  from  U, 
a.  y.  Aate  Bank,  06  U.  S.,  88  [bk.  24,  L.  ed. 
647].    Our  Judgment  there  proceeded  upon  the 

Soimd  that  the  gold  certificates  deposited  in 
e  sub-treasury  by  Smith,  the  cashier  of  the 
State  National  Bank  of  Boston,  were  known  by 
Hartwell.  at  the  time  he  received  them,  to  he 
the  property  of  that  Bank,  and  not  of  Mellen, 
Ward  &  Co.  The  deposit  was  made  by  Smith, 
in  the  presence  of  Carter;  and,  although  the  re- 
ceipt for  the  certificates  was  out  to  Mellen, 
Ward  A  Co.  or  order,  it  was  immediately  in- 
dorsed by  Carter,  in  the  name  of  Ids  firm,  to 
Smith  as  cashier.  The  cancellation  of  the  cer- 
tificates and  their  transmission  to  the  Treasurer 
of  the  United  States  at  Washington  was  there- 
fore in  derogation  of  the  rights  of  the  bank. 
It  was  adjuc^ed  that  money  or  property  of  an 
innocent  person,  which  haa  gotten  into  the  cof- 
fers of  the  nation  by  means  of  fraud  to  which 
its  agent  was  a  party,  coula  not  be  held  by  the 
Government  against  the  daim  of  the  wronged 
and  injured  party. 

There  is  no  room  in  the  present  case  for 
the  appllcadon  of  that  prindple.  Apart  from 
his  responsibility  for  the  crime  committed  in 
using  the  money  of  the  United  States,  Carter, 
renresenting  Mellen.  Ward  A  Co.,  was  under 
a  legal  obflgation  to  replace  the  amount  ab- 
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ttrected  from  the  sab-treasuiy.  Of  his  par- 
pose  to  do  so  Hartwell  was  iniormed.  But  he 
had  no  reason  to  believe  that  Carter  would  bring 
him  money  or  securities  which  belonged  to 
some  one  else  and  which  he  could  not  right- 
fully deliver  in  discharge  of  his  indebtedness  to 
the  Government  When  the  draft  of  $125,000 
was  delivered  by  Carter  to  Hartwell,  the  latter 
was  unaware  of  the  means  by  which  the  former 
had  obtained  it  from  Smith,  the  cashier  of  ap- 
pellant It  was,  on' its  face,  the  property  of 
Mellen,  Ward  &  Co.  Upon  its  recdpt  by  Hart- 
well  for  the  United  States,  the  Gk>vemment  ac- 
quired the  same  rights  in  refeicnce  to  it  that 
any  private  citizen  receiving  it  in  the  course  of 
business  would  have  acquired.  That  the  Bank, 
bv  its  cashier,  made  and  ddivered  the  draft  to 
Carter  upon  the  faith  of  his  promise  to  give  im- 
mediately, in  return,  Mellen,  Ward  &  Co.'s 
draft  on  New  York  for  the  same  amount,  with 
$100,000  in  United  States  gold  certificates  at- 
tached, or  else  the  receipt  of  the  Adams  Ex- 
press Company  for  that  amount  in  gold,  is  a 
circumstance  that  does  not  affect  the  legal  rights 
of  the  United  States,  to  whom  the  £uft  was 
passed  i^thout  knowledge,  by  its  agent,  of  the 
condition  upon  which  Mellen,  Ward  A  Co.  had 
received  it  irom  the  Bank's  cashier.  Nor  do  we 
deem  of  any  significance  the  fact  that  Hartwell 
promised  to  return  to  Carter  the  money  which 
the  latter  should  place  in  the  sub-treaJsury  for 
the  purpose  of  concealing  from  the  officer 
supervising  the  examination  of  its  books  the 
cruninal  transactions  in  question.  Carter  knew 
that  that  promise  could  not  be  kept  without 
fubjecting  both  himself  and  Hartwell  to  crimi> 
nal  prosecution;  and  it  was  no  violation  of  his 
legal  rights  for  the  agents  of  the  Gk>vemmeni. 
tfter  receiving  f^m  hmi  the  draft  for  $125,000, 
without  anv  knowledge  of  the  circumstances 
under  whioi  he  had  obtained  it,  to  dispose  of 
it  and  place  the  proceeds  in  the  sub-treasury. 
After  these  proceeds  reached  the  sub-treasury 
they  could  not  be  used  or  withdrawn  except  m 
the  mode  prescribed  by  law.  The  essential 
difference,  therefore,  between  U,  8,  v.  State 
Bank^  tibi  $upra,  and  this  case  is,  that  in  the 
former  the  agents  of  the  Government  appro- 
priated to  its  use  the  proper^  of  an  innocent 
person,  knowing  at  the  time  that  it  belonged  to 
that  person  and  not  to  the  Gk>vemment;  while 
in  the  present  case  they  received,  in  the  dis- 
charge of  a  debt  due  the  Government  a- draft 
belonging  to  the  debtor,  without  any  knowledge 
or  notioe  that  the  debtor  had  obtadned  it  upon 
conditions  which  had  not  been  complied  with, 
or  bv  means  of  fraudulent  representations. 

We  perceive  no  ground  to  question  the  cor- 
rectness of  the  jud^^ent  below,  and  it  is  qf- 

fitflhdd. 
True  OOP  J.   Tnst: 

JamoB  H.  Il«&ennej,  Qerk,  Sup.  Court  V»  8. 


THE  STEAMSHIP  BELGENLAND,  Her 
Tackle,  Apparel,  etc.,  Samttbl  Jackson, 
Master,  and  The  Socibtb  Akontmb  db 
Nayigation  Belgb  Amebicahib,  Claim- 
ants, AppU, 

THEODORE    JENSEN,   Mabteb  of  the 

NOBWSGIAN    BABqUB  LUHA. 

U2 


(See  8.  C«  Reporter^  ecU  856-8381) 

Jfiritdietum  in  admiraUif  in  ea9e$  ariiing  \ 
ihe  high  9ea$  between  foreignen  ef  differm 
naUondlitie^—diecretion    review  €f  authm 
Uee— ^negligence  in  caeee  qf  eoUman'-dJ{ 
qf  eteamen. 

L  The  Admiralty  Oonrts  of  the  United 
have  Jurtodlotion  of  ooUJaions  ooouiring  on  the 
seas  between  vesMis  owned  by  f  otefgnees  oC 
eat  nationalities. 

2.  The  oonrtB  will  use  a  discretion  about 

jurisdiotlon  of  oontroversles  between  f or^jrn< 
cases  arising  beyond  the  territorial  Jurisdiotlon^ 
the  country  to  which  the  courts  belong;  vet  'vi 
such  controversies  are   eommunU  jwrw    b[ 
grounds  should  appear  to  induce  the  court  to 
ftsaid  to  a  foreign  suitor  when  it  has  jurladi 
of  the  ship  or  party  charged. 

8w  Uponappeal.  toe  action  of  the  ooort  of  llrBt 
stance  in  assnining  jurisdiction  can  only  be 
tioned  on  the  ground  that  its  disoretion  haa 
exercised  on  wrong  principles,  or  so  unjustly  i 
justify  the  court  or  appeal  in  holding  that  it 
been  ezerdsed  wrongly. 

4.  Where  the  parties  are  not  only  foreigners 
belong  to  different  nations,  and  toe  injury  or 
vage  service  takes  place  on  the  high  seaa«  tl 
seems  to  be  no  gooa  reason  why  the  party  inji 
or  doing  the  service  should  ever  be  denied 
in  our  courts. 

ft.  The  general  maritime  law,asmiderBtoo<i  ai 
administered  in  the  courts  of  the  oountry  in  wbk 
the  litigation  is  prosecuted,  should  be  implied  I 
cases  between  parties  or  ships  of  different  natioi 
alities  arising  on  the  high  seas  notwithin  tbe  Ji 
risdiction  of  any  nation* 

a.  When  the  factB  found  furnish  oonohi8ivepro< 
of  neglifeoce  it  may  be  regarded  as  properly  foux 
amongm  the  conclusions  of  law  as  a  legal  infiereiK 
from  those  facts. 

7.  The  taots  found  in  thii  case  show  that  the  co 
Usion  occurred  by  the  nesligence  of  those  haviz 
charge  of  the  steamship  Belgenland  in  not  aeeix 
the  barque  and  in  not  taking  the  proper  precai 
dons  due  to  such  a  night  and  such  a  sea,  by  redu 
ing  speed  and  keeping  a  sufBolent  lookout. 

pr<>  169,] 
Argued  Jan.  16, 1885.  Decided  Apr.  13,  188, 


APPEAL  from  the  Chrcoit  Court  of    tl 
United  States  for  the  Eastern  District  < 
Pennsylvania. 

Theliistory  and  facts  of  the  case  fully  appe 
in  the  opinion  of  the  court.  For  the  opmioi 
of  this  court  on  certain  questions  of  practii 
which  arose  in  this  case,  see  bk.  27. 685»  686. 

Meetre,  Morton  P*  Henrj*  and  Heiary  I 
Edmunds*  for  appellants. 

Meeere,  J*  Lan^on  Ward  and  Bear 
FlanderSf  for  appellee: 

The  question  of  jurisdiction  is  well  settled. 

The  Maggie  Hammond,  9  Wa]L,485  (76  U.  6 
bk.  19.  L.  ed.  772);  TagiarY.  Om^,  20How 
611  (61 U.  8.,  bk.  15,  L.  ed.  1088). 

Under  the  drcmnstances  the  fact  of  a  col 
sion  is  evidence  of  great  n^ligence  somewhei 

The  New  Orleans,  8  Ben.,  102;  The  XOs 
Mafor,  Id.,  888;  The  OOa, 8Ben.,  168. 

U  the  night  was  thick  her  speed  of  elevi 
knots  against  wind  and  sea  was  too  great, 
it  was  dear  the  steamer  failed  to  see  the  bai 
as  soon  as  she  should  have  seen  her,  for  wa 
of  a  proper  lookout 


NOTB.—jidm<ra2tyiiirisd<e(4on— Co  Mtat  places  oo 
fned,   Allen  v.  Newberry,  tS  U.  8.  (21  flow.),  bk. 

Coai»Umr-^M$  of  eUam  and  aaOfna  Maaelt  w^ 
rtferenee  to  each  other.  See  St.  John  v.  Patne«  61 
a  ao  How.),  667,  note. 
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.  .9<5;   Tkt  Banm,  6  Ben,, 

.  tl  U.  a,698  (bk.  28,  L.  ed. 

.  IB  Wall,  475  (80  U.  a,  bk. 


•    lookout    WM    InsaffldeDt 
AouM  hsTe  two  betides  the 


▼.  ir«r<  SI  How..  570  (68  U.  8.» 
AM.  Lid.  Sit). 

Tk^iMg%iirtf)Hgtm  were  not  Tirible,  the 
ta^wmmaimpphaeaat  berooone  and  there- 
haifcfcay  of  eoune  on  the  put  of  the 
^^b^hUmev^  been  irTOoc* 

VftM^tAm.  Mar.  L.  C.,  188;  20  L.T. 
Xft.ia,  7%rXmm  Watt,  2  W.  Rob.,  270: 
TkM  ■  lifiii.  1  Mat.  L. C.  O. 8.,  418;  0  L. 
T5$,iaic  IW Btmoainmne,  L. R  5  P.O., 
St  n>0p«tf.Stei0^8  1Ur.Lc.O.S.,O7; 

IWtei  pofftfaff  of  the  barque's  helm  in  w- 
>w^  w  BD  waJiai  nf  <  if  wrong. 

fBL.  8 WaL,  t02(75  U.  S., bk.  10,L. 


do  not  apply  to  a  Teeael 
after  the  approach 
it  inevitable. 
X%  WaU..  41  (86  U.  8.,  bk.  22. 
^t  rw  jrjf*»/t,  7  WaU..  656  (74  U.  8., 
■^ALtd.157);  n*  JM nam, 9  WaU.,  146 
"•r  £.14.  M,  L..  ed.  610);  7^  i>fii^,  28 
~      •»U.S..tik.28.L.ed.84). 

ddf  Teied  the  opinion 

of  a  oollition  which  took 

between  the  Norwegian 

Ike  Belgian  tteamthip  Belgen- 

fat  nin  oownand 

of  The  Luna,  indiid- 

»  rearaed  br  The  Beigen- 

aoPbOadclph^  Themaster 

tbe  iieamthip  on  behalf 

«f  Tka  Luna  and  her  cam),  and 

tn  a  caste  civil  and  mari- 


cm. 


that  the  barque 
aa  on  a  voiyBgefrom  Porto 
or  Fklmonth,  with  acargo 
I  in  ktHade  44*  88^  and 
la  met  bj  the  tteamthip 
bctwetii  one  and  two  in 
a  m  down  and  tonk  bj 
oew  etcaping;   that  the 
obterred  ri^t  ahead 
off;  that  the  barane  kept 
V  dntf  to  do;  andtliatthe 
faaiirfa  to  avoid  her  bat 
oDtH  tbettnidL  The  Lona; 
altogether  the  fault 
of  tbe  tCeaoMtdp. 
4ia  BdgenlaDd  appealed  for 
an  answer  denying  that 
of  the  colUirioo  wat  taO- 
aad  averred  that  the 
of  tbe  tfcemihip,  and 
and  that  thit 
that  TbeLnna 
tbeiaauntof  the  col- 
I  kte  to  alter  the  ooorte 
that  tte  reatoo  why  the 
■tee  wat  that  the  wat 
ef  lain  and  mitt;   and 
phwgtng  into  a  heavy 


head  tea,  throwing  water  over  her  turtle  deck 
forward. 

The  proctor  of  The  Belgenland  at  the  time  of 
filing  hit  answer  excepted  to  the  jurisdiction 
of  the  court,  and  stated  for  cause  that  the  al- 
leged collision  took  place  between  foreign  ves- 
sels on  the  high  seas  and  not  within  the  luris- 
diction  of  the  United  8tates;  that  The  Belgen- 
land was  a  Belgian  vessel,  belonnp^  to  the  port 
of  Antwerp,  in  the  Kingdom  of  Belgium,  run- 
ning a  r^ular  line  between  Antwerp  and  the 
ports  of  New  York  and  Philadelphia;  and  that 
the  barque  Luna  was  a  Norwegian  vessel,  and 
that  no  American  citizen  was  interested  in  the 
barque  or  her  cargo. 

The  district  court  decided  in  favor  of  the 
libelant  and  rendered  a  decree  for  the  various 
parties  interested,  to  the  aggr^;ate  amount  of 
$50,278.28.  An  appeal  was  taken  to  the  circuit 
court,  which  found  the  following  facts,  to  wit: 

"1.  Between  one  and  two  oxlock  on  the 
morning  of  September  8, 1879,  in  mid  ocean,  a 
collision  occurred  between  the  Norwegian 
barque  Luna  on  her  voyage  from  Humacao,  in 
Porto  Rico,  to  Queenstown  or  Falmouth,  and 
the  steamship  Belgenland  on  a  voyage  from 
Antwerp  to  Philadelphia,  which  resulted  in  the 


sinkine  of  the  barque,  in  the  total  loss  of  the 
sel  ana  her  cargo  and  in  the  drowning  of  five 
of  her  crow. 

2.  The  wind  was  between  8.  W.  and  W.  8. 
W.,  and  there  was  not  much  sea  but  a  heavy 
swelL  The  barque  was  running  free,  heading 
8.  £.  by  £  half  £. ,  having  tbe  wind  on  her  star- 
board quarter.  All  her  souare  sails  were  set  ex- 
cept her  main  royal,  and  she  carried  also  her 
fore,  main  and  mizzen  stay-sails  and  inner  jib. 
Her  yards  were  braced  a  uttle,  her  main  sheet 
wan  down  but  the  weather-cI^  was  up.  She 
was  making  about  seven  and  one  half  knots. 
Her  watdi  on  deck  consisted  of  the  first  mate 
and  three  men;  an  able  seaman  was  on  the 
lookout  on  the  top-gallant  forecastle,  and  a  ca- 
pable helmsman  was  at  the  wheel 

She  carried  a  red  Ught  on  her  port  side  and 
a  green  light  on  her  starboard  side,  properly  set 
aiSl  bummg  brlffhtlv,  which  could  be  seen,  on 
a  dark  night  and  with  a  clear  atmosphere,  at 
l^ast  two  miles.  The  character  and  location  of 
these  lij^ts  conformed  to  the  regulations  of  the 
barque?  nationality,  which  are  the  same  as 
those  of  the  British  Board  of  Trade.  About 
1.46  o'clock  the  lookout  sighted  the  white  mast- 
head light  of  a  steamer  right  ahead,  diKtant.  as 
bethought,  about  a  mile,  and  reoortod  it  at  oDce 
to  the  mate,  who  cautioned  toe  man  at  tbe 
wheel  to  ''keep  her  steady  and  be  very  careful," 
and  the  barque  held  her  course. 

No  ride-liffhts  on  the  steamer  were  seen  from 
the  barque,  but  as  the  vessels  approached  each 
other  the  white  light  of  the  steamer  gradually 
drew  a  little  on  the  port  bow  of  the  baroue  for 
three  or  four  minutes.  The  mate  of  the  barque 
teeing  the  steam^s  sails  and  that  she  wat  head- 
ing &ectly  for  the  barque,  wat  close  aboard  of 
her,  and  reasonably  apprehendinff  that  a  colli- 
tion  was  inevitable,  ordered  the  barque's  helm 
hard  a-port  In  a  few  tecondt  the  tteamer't 
ttarboaid  light  came  into  view,  and  in  another 
instant  the  ttrudL  the  baroue  on  her  port  tide, 
cutting  hco'  in  two  obliquelv  from  the  after  part 
of  her  fofe  rigging  to  ^  forepart  of  the  main 
rigging. 
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8.  ThoBelgenland  was  steering  N.W.  by  W. 
balf  W.  by  compass,  and  making  about  efeven 
knots.  Her  second  officer  had  charoe  of  the 
deck,  and  his  watch  was  composed  often  able 
seamen,  two  quartermasters,  the  second  boat- 
swain and  the  fourth  officer.  One  able  seaman 
was  stationed  on  the  lee  or  starboard  side  of  the 
bridge,  as  a  lookout  The  second  officer  was 
on  the  bridge.  The  fourth  officer  was  stationed 
at  the  after  or  standard  compass,  which  was 
near  the  mizzen-mast,  but  at  tne  time  was  on 
the  bridge,  haying  come  there  to  report  a  cast 
of  the  log.  A  quartermaster  was  at  the  wheeL 
The  rest  of  the  watch  was  underneath  the  turtle- 
back  or  top-gallant  forecastle. 

The  steamer  was  416  feet  long  and  about  88 
feet  beam.  The  bridge  was  150  or  180  feet  from 
her  bow,  and  was  six  or  seven  feet  higher  than 
the  top  of  the  turtle-back,  whidi  was  about  25 
5eet  aboye  the  water. 

The  steamer  had  her  fore,  main  and  mizzen 
try-sails,  fore  stay-sails  and  Jib  set  and  draw- 
ing, and  probably  her  Jigger  also.  She  heeled 
to  starboard  from  ten  to  fifteen  degrees. 
'  4.  The  only  lookout  on  the  steamer  was  on 
the  brid^.  None  was  on  the  turtle-back,  al- 
though It  would  haye  been  entirely  safe  to  sta- 
tion one  there,  for  the  alleged  reason  tiiat  the 
yessel  was  plunging  intoa&ad  sea  and  taking 
so  much  water  oyer  her  bows  that  he  wuulu 
haye  been  of  no  use  there. 

5.  The  barque  was  not  seen  by  those  in  chaige 
of  the  steamer  until  Just  at  the  instant  of  the 
collision,  when  the  second  officer  saw  her  head 
sails  Just  across  the  steamer's  bow,  the  lookout 
in  the  lee  side  of  the  bridge  saw  her  after-sails 
and  stem. 

6.  The  moon  was  up,  but  was  obscured  by 
clouds.  There  was  no  fog,  but  occasional  rain 
with  mist,  and  the  wind  was  blowing  from  the 
8.  W.  to  W.  8.  W. 

7.  Objects  could  be  seen  at  the  distance  of 
from  fiye  hundred  yards  to  a  mile.  The  mast- 
head light  of  the  steamer  was  sighted  and  at 
once  reported  by  the  lookout  on  the  barque,  at 
the  distance  of  about  a  mile;  the  port  light  of 
the  barque  was  seen  by  a  steerage  passenger  on 
the  steamer,  looking  out  of  his  room  Just  under 
the  bridge,  and  reported  to  his  roommates  lonff 
enough  before  the  collision  to  enable  the  seoona 
steerage  steward,  who  heard  the  report,  to  go 
up  the  companion  ladder,  cross  the  deck  and 
reach  the  steamer's  rail;  after  the  coUirion  the 
mizzen-mastof  the  barque  was  all  of  her  aboye 
water,  and  this  was  distinctiy  seen  from  the 
steamer  when  she  was  at  the  distance  of  fiye 
hundred  yards  from  it 

8.  The  damages  caused  by  the  collision  were 
assessed  at  $50,243.28.  Upon  these  facts  the 
court  below  deduced  the  following  conclusions: 

1.  That  the  yessels  were  approaching  eadi 
other  from  opposite  directions,  upon  Imes  so 
close  to  each  other  as  to  inyolye  the  necessity 
of  a  deflection  by  one  or  the  other  of  Uiem  to 
ayoid  a  collision. 

2.  That  the  lookout  on  the  barque  saw  the 
steamer  when  she  was  nearly  a  inile  distant, 
and  she  was  held  steadily  on  her  course,  and 
that  she  thereby  fulfilled  her  legal  obligation. 
£yen  if  her  helm  was  ported  it  was  at  a  time 
and  under  circumstances  which  did  not  inyolye 
any  culpability  on  her  part 

8.  That  it  was  the  duty  of  the  steamer  to  keep 
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out  of  the  way  of  the  barque,  and,  to  that  en 
so  to  change  her  course  as  to  preclude  all  dou^ 
of  collision. 

4.  That  the  barque  could  and  ongbi  to  bA 
been  seen  by  the  steamer  when  th^  were  sul 
denUy  distant  from  each  other  to  ena]>le  tJ 
steamer  to  glye  the  bar^e  enou|^  sea-room 
ayert  any  mk  of  collision.     In  this  failure 
obserye  the  barque  the  steamer  was  ne^ligei 

5.  No  satisfactory  or  sufficient  reason  is  tx 
nlshed  by  the  respondent's  eyidenoe  for  tl 
failure  of  obseryation.  If  it  resulted  from  ti 
inattention  of  the  steamer's  lookout,  or  bec&u 
their  yision  was  intercepted  by  her  fore  ti 
saU,  she  was  dearl]r  culpable.  If  it  is  exip 
cable  by  the  condition  of  the  atmosphere — ^j 
matter  by  what  cause  it  was  produced — it  'w 
the  steamer's  duty  to  reduce  her  speed  and 
place  a  lookout  on  her  turUe-back.  An  om 
sion  to  obs^ye  these  precautions  was  ne^ 
genoe. 

But  considering  the  proof  that  the  barq 
held  her  oourse  and  that  the  steamer  mi^ 
haye  seen  her  by  proper  yi^ilance,  when  box 
ble  precaution  against  collision  might  ha 
been  taken,  a  mere  speculatiye  explanatioii. 
the  steamer's  presumptive  culpability  cannot 
accepted  as  sufficient 

A  decree  was  thereupon  entered  aflirmii 
the  decree  of  the  district  court  in  fayor  of  t 
libelants  for  the  sum  of  950.74a28,  with  int 
est  from    March  25th,  1861»  amounting 
$51,954.14,  and  costs. 

A  reargument  was  had  on  the  question 
lurisdiction,  and  the  court  held  and  docided  tl 
Admiralty  Courts  of  the  United  States  lia 
jurisdiction  of  collisions  occurring  on  the  liij 
seas  between  yessels  owned  by  f orelgnera 
different  nationalitiee;  andoyerruled  the  plea 
the  Jurisdiction.    The  case  is  now  before  oa 
appeal  from  the  decree  of  the  circuit  oourt. 

The  first  question  to  be  considered  is  that 
the  jurisdiction  of  the  district  court  to  li< 
and  determine  the  cause. 

It  IB  unnecessary  here,  and  would  be  out 
place,  to  examine  the  question  which  has 
often  engaged  the  attention  of  the.common-li 
courts,  whether  and  in  what  cases  the  coix 
of  one  country  should  take  cognizance  <^  <x 
troyer^ies  arising  in  a  foreign  country  or 
places  outside  of  the  jurisdiction  of  any  counta 
It  is  yery  fully  discuiBsed  in  Mo^vn  y.  .Fb^rt^ 
and  the  notes  thereto,  in  1  Smith,  Lead.  Oa 
765;  and  an  instnictiye  analysis  of  the  Ikw  ^v« 
be  found  in  the  elaborate  ar;guments  of  couxu 
in  the  case  of  the  San  Frandsco  Vigilant  Ooi 
mittee  {Malony  y.DenM,  8  Abb.  Pr. ,  816),  ar^u 
before  Jtidge  Daly  in  New  York,  1859.  ^ 
shall  content  ourselyes  with  inquiring  what  n 
is  followed  by  courts  of  admiralty  m  destlii 
with  maritime  causes  arising  between  f oreic 
ers  and  others  on  the  high  seas. 

This  question  is  not  a  new  one  in  theae  ooux 
Sir  William  Scott  hod  occasion  to  paas  upon 
in  1799.  An  American  ship  was  taken  hy  % 
French  on  a  yoyage  from  Philadelphia  to  Xj< 
don,  and  af  terwaras  rescused  by  her  ciew,  o 
ried  to  England  and  libeled  for  salvage;  a 
the  court  entertained  jtirisdiction.  The  ere 
howeyer,  though  engaged  in  the  American  abl 
were  British-bom  suojects,  and  weight  ^ 
fflyen  to  this  circumstance  in  the  dispoeition 
ttie  case.    The  judge,  however,  made  the  £ 
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of  controyerdes  between  foreigners  in  cases  not 
arising  in  the  country  of  the  forum;  as,  where 
they  are  governed  by  the  laws  of  the  country 
to  which  the  parties  belong  and  there  is  no  dif- 
ficulty in  a  resort  to  its  courts;  or,  where  they 
have  agreed  to  resort  to  no  other  tribimals.  Tb*e 
cases  of  foreign  seamen  suing  for  wagea  or  be- 
cause of  ill-treatment  are  often  in  this  category; 
and  the  consent  of  their  consul  or  minister  is 
freouenUy  required  before  the  court  will  pro- 
ceed toentertam  jurisdiction — ^not  on  the  ground 
that  it  has  not  iurisdiction,  but  that,  from  mo- 
tives of  convenience,  or  international  comity,  it 
will  use  its  discretion  whether  to  exercise  juris- 
diction or  not;  and  where  the  voyage  is  ended, 
or  the  seamen  have  been  dismissed  or  treated 
with  great  craelty,  it  will  entertain  jurisdiction 
even  against  the  protest  of  the  consul.  This 
branch  of  the  subject  will  be  f oimd  discussed 
in  the  following  cases:  ThompicmY,  Catharina, 
1  Peter's  Adm.,  104;  WiUend$on  v.  The  FThr- 
edket.  Id.,  197;  WeiberffY.  8t.  Oloir  2  Id.,  428; 
The  Odubchiek,  1  W,  Bob.,  148;  The  Nina,  L. 
R  2  Adm.  &  £ccl.,  44;  8,  C,  on  appeal,  L. 
R.  2  P.  0.^;  The  Leon  Xm,,  8  Prob.  Div., 
121;  The  Havana,  1  Spr.,402:  TA^  Becherdasi 
Ambaidate,  1  Low.,  560;  The  Powashiek,  2  Id., 
142. 

Of  course,  if  any  treaty  stipulations  exist  be 
tween  the  United  States  ana  the  country  to 
which  a  foreim  ship  belongs,  with  regard  to 
the  right  of  the  consul  of  that  countiy  to  ad- 
judge controversies  arising  between  the  master 
and  crew,  or  other  matters  occurring  on  the  ship 
exdusivdy  subject  to  the  foreign  law,  sucn 
stipulations  should  be  fairly  and  faithfully  ob- 
observed.  I!^^u^'n«Jri^tn,9Blatcbf.,  488, 
reversing  8,0,,  A.  Ben., 413.  See  8,  0,  on  appli- 
cation lor  mandamue,  Ex  parte  Newman.  14 
WaU.,  152  [81  U.  S..bk  20,  L.  ed.  8m  Many 
public  engagements  of  this  kind  have  oeen  en- 
tered into  between  our  government  and  foreign 
States.  See  Treaties  and  Conventions,  ed.  18*^, 
Index  p.  1288. 

In  the  absence  of  such  treaty  stipulations, 
however,  the  case  of  f  orei^  seamen  is  imdoubt- 
edly  a  special  one  when  they  sue  for  wages  un- 
der a  contract  which  Is  generaUy  strict  in  its 
chaivcter  and  framed  according  to  the  laws  of 
the  country  to  which  the  ship  belongs;  framed 
also  with  a  view  to  secure,  in  accoroance  with 
those  laws,  the  rights  and  interests  of  the  ship- 
owners as  well  as  those  of  master  and  crew,  as 
well  when  the  ship  ii  abroad  as  when  she  is  at 
home.  Nor  is  this  special  character  of  the  case 
entirdy  absent  whoi  foreign  teamen  sue  the 
master  of  their  ship  for  ill-treatment  On  gen- 
eral principles  of  comity,  admiralty  courts  of 
other  countries  will  not  interfere  between  the 
parties  in  such  cases  unless  there  is  special  reason 
for  doing  so,  and  will  reauire  the  foreign  con- 
sul to  be  notified,  and,  tnouffh  not  absolutelT 
bound  \xj,  will  always  pay  due  respect  to,  bis 
wishes  as  to  taking  jurisdiction. 

Not  alone,  however,  in  cases  of  complaints 
made  br  forelfl:n  seamen,  but  in  other  casesalso 
where  tne  sublets  of  a  particular  nation  invoke 
the  aki  of  our  tribunals  to  adjudicate  l>etween 
them  and  their  fellow-eubjects  as  to  matters  of 
contract  or  tort  solely  affecting  themselves  and 
determinable  by  thefr  own  laws,  such  tribunals 
win  exercise  their  diKsretion  whether  to  take 
cognizanoe  of  such  matters  or  not    ▲  salvage 
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case  of  tills  kind  came  befOi'e  the  United  States 
District  Court  of  New  York  in  1848.  The 
master  and  crew  of  a  British  ship  found  anoth- 
er British  ship  near  the  £nglish  coast  appar- 
ently abandoned  (though  another  yessel  was 
in  sight)  and  took  off  a  portion  of  her  cargo, 
brought  it  to  New  York  and  libeled  it  for  sal- 
vage. The  British  consul  and  some  owners  of 
the  cargo  intervened  and  protested  against  the 
jurisdiction,  and  Judge  Betts  discharged  the 
case,  delivered  the  proper^  to  the  owners  upon 
security  given,  and  leit  the  salvors  to  pursue 
their  remedy  in  the  English  courts.  One  Hun- 
dred and  Jnnety-faur  Shawls,  1  Abb.  Adm., 
817. 

So.  in  a  question  of  ownership  of  a  foreign 
vessel »  agitated  between  the  subjects  of  the  na- 
tion to  which-  the  vessel  belon^d,  the  English 
admiralty,  upon  objection  being  made  to  its 
jiuisdiction,  refused  to  interfere,  the  consul  of 
such  foreign  nation  having  declined  to  give  his 
consent  to  the  proceedings.  The  Agineourt,  2 
Prob.  Div.,  239.  But  in  another  case,  where 
there  had  been  an  adjudication  of  the  owner- 
ship  under  a  mortgage  in  the  foreign  countiy, 
and  the  consul  of  that  coimtry  requested  the 
English  court  to  take  jurisdiction  of  the  case 
upon  a  libel  filed  by  the  mortgagee,  whom  the 
owners  had  dispossessed,  the  court  took  juris- 
diction accordingly.  The  EvangelUtrimt^rToXi, 
Div.,  241,  note. 

But,  although  the  courts  will  use  a  discietion 
about  assuming  jurisdiction  of  controversies  be- 
tween f  oreijB^ers  in  cases  arising  b^ond  the  ter- 
ritorial jurisdiction  of  the  country  to  which  the 
courts  belong,  yet  where  such  controversies  are 
oommunU  jurU^ihBX  is,  where  they  arise  under 
the  common  law  of  nations— special  grounds 
should  appear  to  induce  the  court  to  deny  its 
aid  to  a  foreign  suitor  when  it  has  jurisdiction 
of  the  ship  or  party  charged.  The  existence  of 
jurisdiction  in  all  such  cases  is  beyond  dispute; 
the  only  question  will  be  whether  it  is  expe- 
dient to  exercise  it  See  2  Parsons  on  Ship.  & 
Adm. ,  226,  and  cases  cited  in  notes.  In  tiie  case 
of  The  Jemealem,  2  GaU.,  101,  decided  by  Mr. 
Juetiee  Story,  jurisdiction  was  exercised  in  the 
case  of  a  bottomry  bond,  although  the  contract 
was  made  between  subjects  of  the  Sublime 
Porte,  and  it  did  not  appear  that  it  was  in- 
tended that  the  vessel  should  come  to  the  United 
States.  In  this  case  Justice  Story  examined  the 
subject  very  fully  and  came  to  the  conclusion 
that  wherever  there  is  a  maritime  lien  on  the 
ship  an  admiralty  court  can  take  jurisdiction 
on  the  principle  of  the  civil  law — that  in  pro- 
ceedings in  rem  the  proper  forum  is  the  hcue 
rei  sitfB,  He  added:  *  'With  reference,  therefore, 
to  what  may  be  deemed  the  public  law  of  Eu- 
rope, a  prooseding  in  rem  may  well  be  main- 
tamed  in  our  courts  where  the  property  of  a 
foreigner  is  within  our  jurisdiction.  Nor  am  I 
able  to  perceive  how  the  exercise  of  such  ju- 
dicial authority  clashes  with  any  principles  of 
public  policy.'^  That,  as  we  have  seen,  was  a 
case  of  bottomry,  and  Justice  Story,  in  answer 
to  the  objection  that  the  contract  might  have 
been  ent^ed  into  in  reference  to  Uie  foreign  law, 
after  showinff  that  such  lav  miffht  be  proven 
here,  said:  *'lsi  respect  to  maritime  contracts 
there  is  still  less  reason  to  decline  the  jurisdic- 
tion, for  in  almost  all  civilized  countries  tiieee 
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are  in  general  substantially  governed  by  y 
same  nues." 

Justice  Story's  decision  in  this  case  was  i 
f  erred  to  by  Ur.  Lushington  with  strong  apd 
bation,  in  the  case  of  17^  6^{ttMKik,  1 W.  l&l 
143,  decided  in  1840,  and  was  adopted  as  i 
thori^  for  his  taking  hirisdiction  in  that  cai 

In  1889  a  case  of  collision  on  the  high  m. 
between  two  foreign  ships  of  different  countr 
(the  very  case  now  under  consideration)  cai 
before  the  f^glish  Admiralty.  The  Johm 
Friederich,  1  W.  Rob.,  85.  A  Danish  ship^ 
sunk  by  a  Bremen  ship,  and  on  the  latter  bd 
libeled,  the  respondents  entered  a  protest  acal 
the  jurisdiction  of  the  court.  But  jurisdGfcti 
was  retained  by  Dr.  Lushington,  who,  amonj 
other  things,  remarked:  '  'i5i  alien  friend  is  \ 
titled  to  sue  [in  our  courts]  on  the  same  fo 
ing  as  a  British-bom  subject;  and,  if  the  I 
eigner  in  this  case  had  been  resident  here  a 
the  cause  of  action  had  oririnated  infta  eorj 
comiiatus,  no  objection  could  have  been  takei 
Reference  being  made  to  the  observationB 
Lord  Stowell  in  cases  of  seamen's  wages,  1 
judge  said:  "  All  questions  of  collisions  i 
questions  commums  juris;  but  in  cases 
mariners'  wages,  whoever  engages  voluntai 
to  serve  on  braird  a  foreign  ship  necessarily  i 
dertakes  to  be  botmd  by  the  law  of  the  coun 
to  which  such  ship  belongs,  and  the  l^galitj 
his  claim  must  be  tried  by  such  law.  One 
the  most  important  distinctions,  therefore, 
specting  cases  where  both  parties  are  f  orei, 
ers  is  whether  the  case  be  communis  juris 
not.  *  *  *  If  these  parties  must  wait  untU 
vessel  that  has  done  the  injury  returned  to 
own  country  their  remedy  might  be  altogetl 
lost,  for  she  might  never  return;  and  if  she  i 
there  is  no  pa^  of  the  world  to  which  tl 
mie^ht  not  be  sent  for  their  redress." 

In  the  subsequent  case  of  I7ie  Qri^fiwak 
Swab.,  480,  decided  by  the  same  judge,  in  IS 
which  arose  out  of  a  collision  between  a  Brit 
barque  and  a  Persian  ship,  in  the  Dardanel 
Dr.  Lushington  said:  "in  cases  of  coUisio 
has  been  the  practice  of  this  country,  and 
far  as  I  know,  of  the  European  States  anc 
the  United  States  of  America,  to  allow  a  pa 
alleging  grievance  by  a  collision  to  proceed 
rem  against  the  ship  wherever  found,  and  i 
practice,  it  is  manifest,  is  most  conducive 
justice,  because  in  very  many  cases  a  rem( 
in  personam  would  be  impracticable." 

The  subject  has  frequently  been  before 
own  admiralty  courts  of  original  jurisdicti 
and  there  has  been  but  one  opinion  expresi 
namely:  that  they  have  jurisdiction  in  s^ 
cases  and    that  they  wiD  exercise  It  iin 
special  circumstances  exist  to  show  that  jus 
would  be  better  subserved  by  declining  it. 
was  exercised  in  two  cases  of  collision  conQ 
before  Mr.  Justice  Blatchford,  whilst  dist 
judge  of  the  Southern  District  of  New  Y< 
The  Jupiter,  1  Ben.,  586,  and  2^  Steam, 
Russia,  8  Ben.,  471.     In  the  former  case 
law  was  taken  very  much  for  granted;  Id 
latter  it  was  tersely  and  accurately  expoiin 
with  a  reference  to  the  prindpaJ  authorii 
Other  cases  might  be  referred  to,  but  It  is 
necessary  to  cite  them.     The  general  doct 
on  the  subject  is  recognised  in  the  case  of 
Maggie  Hammond,  9  WaU.,  485, 457  [76  TJ 
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nationalities,  arisjoffontbe  high  seas,  not  with* 
in  the  jurisdiction  oi  any  nation,  there  can  be  no 
doubt  that  it  must  be  the  genera]  maritime  law 
as  understood  and  administered  in  the  courts  of 
the  country  in  which  the  litigation  is  prosecuted. 
The  rule  b  laid  down  in  many  cases;  amongst 
others  the  following:  ITie  Mann  Friederieh, 
1  W.  Rob.,  85;  The  I)un\fH€9, 1  Swab.,  63;  Ths 
ZoUwrein,  Id.,  06;  TheGH^fwald,  Id.,  430;  TJie 
Wild  Ranger,  Lush.,  558;  The  Belle,  1  Ben., 
820;  The  Scotia,  14  Wall.,  171  [81  U.  8.,  bk.  20, 
L.  ed.  822];  The  Scotland,  105  U.  8..  24. 29  [bk. 
26.  L.  ed.  1001.  1008];  m?  Zetw,  6  Prob.  Div.. 
148.  In  the  case  last  cited,  which  was  that  of 
a  British  ship  run  down  by  The  Leon,  a  Spanish 
ship,  the  question  was  specifically  raised  by  tbe 
respondents  (tbe  owners  of  Tbe  t^eon),  who  set 
up  in  defense  that  if  there  was  any  negligence 
in  her  navigation  her  master  and  crew,  and  not 
her  owners,  were  liable  by  the  Spanish  law. 
This  defense  was  overruled,  and  tbe  ^neral 
maritime  law  as  understood  and  administered 
in  England  was  held  to  govern  the  case;  by 
which  law  the  owners  were  held  responsible. 
The  same  rule  was  followed  by  this  court  in 
Tbe  Scotland,  and  was  applied  to  the  collision 
of  a  British  with  an  American  ship  on  the  high 
seas,  although  it  is  true  we  applied  to  that 
case  the  rule  of  limited  liability  established  by 
the  Act  of  Congress,  regarding  that  Act  as  de- 
clarative of  the  general  maritime  law  to  be  ad- 
ministered by  our  courts. 

The  rule  requiring  the  application  of  the 
genend  maritime  law  to  such  cases  has  some 
qualiflcations  which,  though  not  affecting  the 
present  case,  should  always  be  borne  in  mind. 
One  of  these  qualiflcations  is  that  the  persons 
in  Cham  of  either  ship  will  not  be  open  to 
blame  for  following  the  sailing  regulations  and 
rules  of  navigation  prescribed  by  their  own 
government  for  their  aiiection  on  the  high  seas; 
because  they  are  bound  to  obey  such  regula- 
tions. The  Scotia,  14  WaU.,  170, 184  [81  U.  8., 
bk.  20,  L.  ed.  822,  ^24].  Another  qualifica- 
tion is  that  if  the  maritime  law  as  admmistered 
by  both  nations  to  which  the  respective  ships 
belong  be  the  same  in  both  in  respect  to  any 
matter  of  liability  or  obligation,  such  law.  if 
shown  to  the  coiut,  should  be  followed  in  that 
matter  in  respect  to  which  they  so  agree,  though 
it  differ  from  the  maritime  law  as  understood 
in  the  country  of  the  forum;  for,  as  respects 
the  parties  concerned,  it  is  the  maritime  law 
which  they  mutually  acknowledge.  The  Scot- 
land [ttinra]. 

The  nrst  of  these  qualiflcations  can  rarely  be 
called  into  requisition  at  the  present  day,  ance 
for  more  than  twenty  years  pwai  all  the  princi- 
pal maritime  nations  of  the  world  (at  least  those 
whose  vessels  navigate  the  Atlantic  Ocean)  have 
concurred  in  adopting  a  uniform  set  of  rules 
and  regulations  for  the  goyemment  of  vessels 
on  the  high  seas.  These  niles  and  regulations 
have  become  international,  and  virtually  a  part 
of  the  maritime  law.  The  Scotia  (iupra]. 
They  will  be  presumed  to  be  binding  upon 
foreign  as  well  as  domestic  ships  unless  the 
oontnry  \b  made  to  appear.* 

•The  Intaniatlonal  Rules  of  1888  (At)bott  on 
Ship.,  Utb  6(L,  App.  CCCiJCiz;  18  Rev.  Btat..  6B) 
were  revtoed  bj  an  Order  of  OouooU  la  Eofflaod,  In 
Anruat.  1879,  to  take  effect  from  tbe  1st  of  8epteiii* 
l)6r,  IMO,  and  as  tbus  revtoed  bave  been  adopCed  bv 
most  oommerolal  nations.  (See  i  Prot>.  Dlv.,  nl-SISj 
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We  are  llicn  brought  to  the  question  of  the 
merits  of  the  case  between  the  parties  as  shown 
by  the  pleadings  and  finding  of  facts.    And 

i^Tl  J  j£ig  ^jQgg  QQj  require  any  extended  discussion. 
It  is  shown  that  the  barciue  had  her  proper 
lights  burning  brightly,  visible,  on  a  dark  night 
and  with  a  clear  atmosphere,  at  least  two  miles; 
and  that,  in  character  and  location,  they  con- 
formed  to  the  regulations  of  ^e  barque's 
nationality,  which  are  the  same  as  those  of  the 
British  Board  of  Trade  (or  the  International 
Roles  before  referred  to);  that  the  mast-head 
light  of  the  steamer  was  sighted  right  ahead, 
distant  about  a  mile;  that  the  barque  was  kept 
steady  on  her  course  until  the  steamer  was 
almost  upon  her  and  apparently  about  to  run 
her  down;  that  then  the  order  was  given  to  put 
the  helm  hard  a-port  j  that  in  a  few  seconds  the 
steamer's  starboard  hght  came  in  view,  and  in 
another  instant  she  struck  the  barque  in  her 
port  side,  cutting  her  in  two  obliquely.  In  fdl 
this  we  see  nothing  that  the  people  in  diarge  of 
the  barque  did  which  it  was  not  their  du^  to  do 
by  the  International  Rules.  It  was  theu:  duty 
to  keep  her  steady  on  her  course,  and  it  was  the 
dutv  of  the  steamer  to  see  tiie  barque  anil  to 
avoid  a  collision. 

On  the  other  dde  it  appears  that  the  steamer, 
which  was  a  laree  and  powerful  one,  416  feet 
long  and  88  feet  beam,  was  coming  to- 
wards the  barque,  end  on,  at  about  eleven  knots 
an  hour;  that  she  had  a  lookout  on  the  lee  side  of 
her  bridge  (which  was  over  150  feet  from  her 
bow),  where  the  officer  in  charee  of  tiie  deck 
also  was;  but  had  no  other  looKout  on  du^, 
the  rest  of  the  watch,  except  the  man  at  the 
compass  and  one  at  the  wheel,  were  imder- 
neath  the  turtle-back,  or  top-gfdlant  forecastle. 
Ko  lookout  was  on  the  turtle-lNick,  although  it 
would  have  been  entirely  safe  to  staJtion  one 
there.  The  omissipn  to  do  so  was  for  the 
alleged  reason  that  the  vessel  was  plunging  into 
a  h^  sea  and  taking  so  much  water  over  her 
bows  that  he  would  have  been  of  no  use  there. 
The  barque  was  not  seen  by  those  in  charge  of 
the  steamer  until  just  at  the  instant  of  the  col- 
lision; yet  objects  could  be  seen  at  a  distance  of 
from  500  yaixls  to  a  mile  and  the  port  light  of 
the  barque  was  seen  by  a  steerage  passenger  on 
the  steamer,  looking  out  of  his  room  just  under 
the  bridge,  and  was  reported  to  his  roommates 
long  enough  before  the  collision  to  enable  the 
second  steerage  Stewart,  who  heard  the  report, 

[372]  to  CO  up  the  companion  ladder,  cross  the  deck 
ana  reach  the  steamer's  rail. 

We  think  that  these  facts  furnished  a  suffi- 
cient ground  for  the  conclusions  at  which  the 
court  arrived,  as  before  rehearsed;  the  sub- 
stance of  which  was  that  the  collision  occurred 
bv  the  negligence  of  those  having  charge  of  the 
Belgenland,  in  not  seeing  tibe  &rque  and  in 
not  taking  the  proper  precautions  due  to  such 
a  ni^ht  and  such  a  sea,  by  reducing  speed  and 
keeping  a  sufficient  lookout 

It  is  argued  that  there  is  no  express  finding 
of  negligence  or  fault  as  matter  of  fact,  but 
only  as  an  inference  from  the  facts  found.  But 
we  think  that  the  facte  found  furnish  condu- 


They  were  adopted  for  both  public  and  private 
veflsels  of  the  United  States  hj  Act  of  Oonflress  ap- 
uiovedMar6ha,188S.  (PubUo  Act  No.  lOS)  Th^ 
ha<l  been  adopted  for  public  vessels  befoie.  (See 
Luce's  Seam«Mhip,880red.M84J 
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sive  proof  of  negligence  that  it  may  be  regarde 
as  properlv  found  amongst  the  conclusioDS  o 
law  as  a  legal  inference  from  those  facta.  L 
8,  V.  Pugh,  99  U.  8..  265  [bk.  25,  L.  ed.  822 

The  counsel  of  the  appellants  suppose  that  tli 
court  below  found  the  Belgenland  in  fault  o 
the  mere  presumption  arising  from  the  fact  c 
collision  i£nd  the  primary  duty  of  the  stean 
ship  to  avoid  it  But  this  is  not  a  just  view  < 
the  dedsion.  There  was  much  more  in  tb 
facts  of  the  case  than  the  existence  of  such 
presumption,  as  the  foregoing  rehearsal  of  tt 
facts  clearly  shows.  The  abuity  to  see  object 
at  a  distance:  the  fact  that  themeninchai^  c 
the  steamer  failed  to  see  the  barque,  whilst 
a  passenger  did  see  her  from  his  room;  the  ftu 
thAt  there  was  but  one  lookout  for  such  a  lar| 
steamer;  that  other  lookouts  could  have  bee 
stationed  on  the  turtle-back;  the  fact  that  U 
speed  was  not  slackened  and  no  precautioi 
taken  to  get  a  better  view  ahead;-— these  facts,  i 
addition  to  the  presumption  arising  from  tl 
steamer's  duty,  present  a  very  different  cw 
from  that  supposed  by  the  appellants.  Tl 
decision  of  the  court  must  be  taken  as  the  cc 
lective  result  from  the  whole  case.  It  caon^ 
be  judged  from  mere  isolated  expressions  j 
the  opinion. 

The  rule  contended  for  by  the  appellants- 
that  negligence  and  fault  must  be  proved  an 
not  presumed— is  imdoubtedly  a  sound  one  an 
hardly  needs  cases  to  support  it.  But  the  ci 
cuit  court  evidently  did  not  rest  the  case  c 
presumption,  but  upon  proof,  from  which 
properljr  deduced  negligence  on  the  part  of  tl 
steamship.  At  all  events  this  court,  upon 
careful  consideration  of  the  facts  found,  is  sa 
isfied  that  there  was  such  negligence^  and  thi 
it  was  the  cause  of  the  catastrophe. 

The  decree  of  the  Oireuit  Court  ie  tMrme* 
itith  irUerest  to  beadded  to  the  amount  from  t^ 
date  of  the  »ame. 
True  copy.   Test: 

James  H.  MoKenney,  Qerk,  Sup.  Oourt«  U. 


GLOUCESTER  PERRY  COMPANT.  2^ 

in  Brr», 

COMMONWEALTH  '  OP    PENNSYLVi 

NIA. 

(See  8.  C,  Beporter'B  ed.,  106-«UJ 

Conttitutional  lata — interstate  eommeree/  re^^ 
lotion  of  taxaUon  of  capital  etock  of  fen 
company  engaged  in — review  qf  authorities' 
note. 

1.  Oommeroe  amon^  the  States  consists  of  inte 
course  and  traffic  between  their  citlxens,  and  i^ 
dudes  the  transportation  of  persons  and  propert 
and  the  navigation  of  pubho  waters  for  that  pu 
pose,  as  well  as  the  purchase,  sale  and  exchanse  i 
commoditiee. 

2.  The  power  to  regulate  Interstate  and  toreis 
commerce  vested  In  Oongress  is  the  power  to  pp 

Nora.— Conseittttional  la>w-4nUrttate  eomnuire 
remtUxUon  of—powe/raf  Oongren^-haw  far  exeluvkm 

The  power  to  reouUUe  intentaU  commerce  vesti 
in  Ckmqreu  Is  the  power  to  prescribe  the  rules  I 
which  it  shall  be  conducted,  to  determine  vrheo 
shall  be  free  from,  and  when  subject  to.  duties  < 
other  exactions. 

When  the  mibjeoU  of  commerce  are  naUtmai  \ 
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The  history  and  facts  api)ear  in  the 

Statement  of  the  case  by  Mr.  Justice  Field: 
In  March,  1865,  the  Gloucester  Ferry  Com- 
pany, the  plaintiff  in  error  here,  was  incorpo- 
rated by  the  Legislature  of  New  Jersey  to  es- 
tablish a  steamboat  ferry  from  the  town  of 
Gloucester,  in  that  State,  to  the  dty  of  Phila- 
delphia in  Pennsylvania,  with  a  capital  stock 
of  ^50,000,  divided  into  shares  of  $50  each. 
During  that  year  it  established,  and  has  ever 
ever  once  maintained,  a  ferry  between  those 
places,  across  the  river  Delaware,  leasing  or 
owning  steam  ferry-boats  for  that  purpose.  At 
each  place  it  has  a  slip  or  dock  on  wnich  pas- 
sengers and  freight  are  received  and  lauded ; 
the  one  in  Gloucester  it  owns,  the  one  in  Phila- 
delphia it  leases  Its  entire  business  consists 
in  ferrying  paasengers  and  freight  across  the 
river  between  those  places.  It  has  never  trans- 
acted any  other  business.  It  does  not  own, 
and  has  never  owned,  any  property,  real  or  per- 
sonal, in  the  dtY  of  Philadelphia  other  than 
than  the  lease  oi  the  slip  or  dock  mentioned. 
All  its  other  property  consists  of  certain  real 
estate  in  the  county  of  Camden,  New  Jersey, 
needed  for  its  business,  and  steamboats  en- 
gaged in  ferriage.  These  boats  are  registered 
at  the  port  of  Camden,  New  Jersey.  It  has 
never  owned  any  boats  registered  at  a  port  of 
Pennsylvania,  and  itd  boats  are  never  allowed 
to  remain  in  that  State  except  so  long  as  may 
be  necessary  to  discharge  and  receive  passengers 
and  freight. 

In  July,  1880,  the  auditor-general  and  the 
treasurer  of  the  State  of  Pennsylvania  stated 
an  account  against  the  Company  of  taxes  9n  its 
capital  stock,  based  upon  its  appraised  value » 
for  the  years  1865  to  1879,  both  inclusive,  find- 
ing the  amount  of  $2,598.96  to  be  due  the  Com- 
monwealth. From  this  flndingan  appeal  was 
takflD  to  the  Court  of  Common  Pleas  of  Phila- 
delphia, and  was  there  heard  upon  a  case  stated, 
in  which  it  was  stipulated  that  if  the  court 
were  of  opinion  that  the  Company  was  liable 
for  the  ua.  Judgment  against  tt  in  favor  of  the 
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anthorllylsregnlation.  H.  &  Bt  J.  B.  Oo.  v.  Husen, 
96  U.  &,  tfsL  tl.  H  087,  and  authoritiea  dted. 

*^Legmation  may  in  a  great  UMriety  of  wom  affttt 
tammtirm  and  persons  engaged  In  tt,w1thout  oonstl- 
tntfng  a  regulation  of  it  within  the  meaning  of  the 
Oon^totion.**  HaU v.DeCuirJW  JlA^^Sb.mpra; 
Sherlock  v.  Ailing,  03  U.  8»  IQB,  bk.»,  820;  dute 
Tax  on  R.  OroesReoeipts.  tt  U.  &  (ISWalL).  284, 
bk.a,  164;  If unn v. Ulln^ M  U.  8.,U8,bk.24,  77. 

Thspowarof  Congrem  doe$  not  extend  to  oontraete 
not  designed  to  create  impediments  to  oommeroe. 
A  oontiaot  by  an  elevator  company  to  handle  all 
grain  brought  by  a  railroad  company  at  a  certain 
price  Is  not  repugnant  to  the  power  of  Congress. 
Dubuque,  eCcJ  K.  Oo.  v.  Blohmond,  86  U.  B.  (10 
WaU.)T  664,  t^JBL  178. 

2^  parofNOicm  authority  to  reguiate  bridae«  and 
other  structures  that  affect  the  navigation  of  the 
iMivigiOile  waters  of  the  United  SUtes  is  in  Con- 
greai.  Newport  &  On.  Bridge  Oo.  v.  U.  8.,  106  U.  8., 
3m.bk.Sl  1148.  and  authorities  cited. 

But  in  the  obsenee  of  legidation  by  Oongreu^  th« 
0tates  may  authorize  and  regu  late  bridges  and  other 
obstructions  to  navigation  within  their  limits.  Gard« 
weU  V.  Bridge  Co.,  U8 U.S., 206,  bk.  28,  and  authori- 
tiea dted. 

Oofiorssi  may  improve  harbore  and  rfoers.  6.  Oar. 
V.  Oa.,  96  U.  CU  4.  bk.  28,  782. 

The  Statee  mau  aieo  improve  the  naicigabU  watery 
wtthin  their  limits,  subieot  to  the  control  of  Con- 
IfobUe  Co.  V.  Kimball, lOi U. &, «U  bk.86, 

SUHee  may  regulate  etd^ectiitf  coiMiisres  which 
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Commonwealth  should  be  entered  for  the 
above  amount ;  but  if  the  court  were  of  opinion 
that  the  Company  was  not  liable,  judgment 
should  be  entered  m  its  favor. 

A  Statute  of  Pennsylvania  passed  June  7, 
1879,  "  to  provide  revenue  by  taxation/'  in  its 
fourth  section  enacted  as  follows:  "That  every 
company  or  association  whatever,  now  or 
hereafter  incorporated  by  or  under  any  law  of 
this  Commonwealth,  or  now  or  her^ter  in- 
corporated by  any  other  State  or  Territory 
of  the  United  States  or  foreign  government, 
and  doing  business  in  this  Commonwealth 
or  having  capital  employed  in  this  Com- 
monwealth in  the  name  of  any  other  com- 
pany  or  corporation,  association  or  associations, 
person  or  persons,  or  in  any  other  manner,  ex- 
cept foreign  insurance  companies,  banks  and 
saving  institutions,  shall  oe  subject  to  and 
pay  mto  the  treasury  of  the  Commonwealth 
annually  a  tax  to  be  computed  as  follows, 
namely  If  the  dividend  or  dividends  made  or 
declared  by  such  company  or  association  as 
aforesaid,  during  any  year  ending  with  the 
first  Monday*  of  r^ovember,  amount  to  six  or 
more  than  six  per  centum  upon  the  par  value 
of  its  capital  stock,  then  the  tax  to  be  at  the  rate 
of  one  half  mill  upon  the  capital  stock  foreadi 
one  per  centum  of  dividend  so  made  or  de- 
clared ;  if  no  dividend  be  made  or  declared,  or 
if  the  dividend  or  dividends  made  or  declared 
do  not  amount  to  six  per  centum  upon  the  par 
value  of  said  capital  stock,  then  the  tax  to  be  at 
the  rate  of  three  mills  ui>on  each  dollar  of  a 
valuation  of  the  said  capital  stock,"  made  in 
accordance  with  the  provisions  of  another  sec- 
tion of  the  Act. 

It  was  under  the  authority  of  this  Act  that 
the  taxes  in  question  were  stated  against  the 
Company  by  ue  auditor-general  and  the  state 
treasurer 

The  court  of  common  pleas  held  4iat  the 
taxes  could  not  be  lawful^  levied,  for  there 
was  no  other  business  earned  on  by  the  Com- 
pany in  Pennsylvania  except  l^e  landine  and 
receiving  of  passengers  ana  freight,  which  is  a 
part  of  toe  commerce  of  the  country  and  pro- 


tected by  the  Constitution  from  the  impositio 
of  burdens  by  state  legislation.  It  therefor 
gave  judgment  in  favor  of  the  Company.  X 1 1 
case  being  carried  on  a  writ  of  error  to  tlic  Sl 
preme  Court  of  the  State,  the  judgment  wn 
reversed  and  judgment  ordered  in  favor  of  tli 
Commonwealth  for  the  amount  mentioned 
To  review  this  latter  judgment  the  caae  i 
brought  here. 

Messrs,  John  G.  Johnson,  Morton  W 
Henry»  Geo,  M,  Dailas,  M,  E,  (HmMUctd,  ctrv 
Samuel  Dickson,  for  plaintiff  in  error: 

The  business  in  which  the  plaintiff  in  errc 
was  engaged  was  interstate  transportation  c 
freight  aim  passengers,  and  was  therefore  i^tl 
in  the  protection  of  the  Constitution  of  tl] 
United  States. 

Guy  V.  BalUnun^,  100  U.  8.,  484  (bk.  25,  I 
ed.  743). 

A  forei^  corporation  has  the  same  riglit  t 
an  individual  to  conduct  everywhere  the  1>ixb 
ness  of  interstate  transportation. 

PaulY,  Virginia,  8  WaU.,  168  (75  U.  S.,  W 
19,  li.  ed.  867);  Pensacota  Tel,  Co,  v.  W.  I 
Td.  Cb.,  96  U.  S.,  12 (bk.  24,  L.  ed.  711);  2X>y 
V.  Ins.  Co,,  94  U.  S.,  544  (bk.  24,  L.  ed.  152 
Td,  Co,  V.  Texas,  105  U.  6.,  460  (bk.  26,  I 
ed.  1067). 

It  is  not  competent  for  the  State  to  tax 
ly,  either  the  transportation  or  the  goods  of 
sons  in  transit. 

State  Freiaht  Tax,  16  WalL,  282  (82  XT.  S 
bk.  21,  L.  ed.  146);  l^te  laxonBaOwcw  &ro\ 
Receipts,  16  Wall.  284  (82 U.  S.,  bk.  21,  I^  ec 
164);  Passenger  Cases,  7  How.,  288;  Oran4i€M 
V.  Jmada,  6  Wall.,  85  (78  U.  8»  bk.  18.  L.  ec 
745);  Henderson  v.  Mayor  qf  If.  T,,  92  U.  S 
259  (bk.  28,  L.  ed.  648);  Guy  v.  BaUimare,  m 
pra;  E,  R  Co,  v.  Husen,  95  U.  S.,  465  (bk.  2H 
L.  ed.  627);  Cook  y,  Pmnsylvaniia,  97  IJ.  S 
566  (bk.  24,  L.  ed.  1015);  Su)eaU  v. ^  JR.  Ok?., 
Cliff.,  889;  Tel.  Co.  v.  Texas,  supra:  WeUan  ^ 
MissouH,  91  U.  S.,  275  (bk.  28,  L.  ed.  947 
Car  Co,  V.  Nolan,  22  Fed.  Rep.,  279;  Woot 
ruff  V.  Parham,  8  Wall.,  138  (76  U.  8.,  bl 
19,  L.  ed.  886):  Cannon  v.  New  Orleanm,  2 
Wall.  577  (87  U.  8.,  bk.  22,  L.  ed.  417). 


are  local  and  limited  In  their  nature  or  sphere  of 
operation  until  Ck>njrre88  intervenes.  In  addition  to 
toe  above  case  of  Gloucester  Ferry  Ck>.  v.  Pa.,  see 
Wolton  V.  Mo.,  8upm,  847;  Brown  v.  Houston,  «upra; 
Cooley  V.  Port  wardens,  58  U.  8.  02  How.),  299; 
Pound  V.  Turck.  95  U.  fiL  459,  bk.  24.  625:  Gllman 
V.  Philadelphia,  TO  U.  S.  (8  WalLj^Tia  bk.  IS,  92;  WU- 
son  V.  Blackbird  Creek  Bf.  Co.,  27  U.  S.  (2  Pet),  245; 
Escanaba  Co.  v.  Chloa^,  mmro,  Miller  v.  Mayor, 
etc.  109  U.  S.,  885,  bk.  27,  71U  GardweU  v.  Am. 
Bridge  0>.,  mmra. 

The  power  of  Congress  to  regtOaU  navigaiUm  does 
not  interfere  with  the  nower  of  the  States  to  pro- 
tect and  regulate  the  flsherlea  within  their  limits. 
McCready  v.  Va.,  94  U.  S.,  891,  bk.  24, 248;  Smith  v. 
Md.,  59  t.  8.  (18  How.),  71,  bk.  15,  209;  Green  v.  The 
Helen,  1  Fed.  Bep.,  916. 

The  power  of  Congress  does  not  interfere  wtth  the 

fHiee  powers  ofthe  States.  H.  &  St.  J.  R.  Co.  v. 
usen,  supra;  Webber  v.  Va.,  103  U,  S.,  844,  bk.  26, 
665. 

A  Statute  which  preoents  the  introduction  of  aU 
Texas^  Mexican  ana  Indian  eaitte  into  the  State  dur- 
ing eight  months  in  the  year,  and  which  makes  no 
distinction  between  those  which  are  diseased  and 
such  as  are  not,  is  void,  not  being  a  proper  exercise 
of  the  police  power.  H.  &  St.  J.  R.  Co.  v.  Husep. 
supra. 

The  States  cannot  so  exercise  the  police  power  as  1o 
work  a  practical  asBumption  of  the  power  vested  in 
Congress.    H.  &  St.  J.  B.  Co.  v.  Husen,  supra. 

The  internal  oommeres  of  a  State  Is  not  within  the 
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power  of  Congress.  The  Daniel  Ball  v.  U.  a..  T7  T 
8.  aO  WalL),  »7.  bk.  19.  L.  ed.,999;  U.  8,  v.  5eWi£ 
76tJ.S.(9  T^aUl  g,btlJ.L  ei.,  608;  v!ba^, 
Moore,  55  XJ.  8.  (14  How.),  668. 

IVLratton  of  a  chattdused  in  interstate  ommmen 
Is  not  necessarily  a  rejgrulatlon  of  such  ooraiQerr 
within  the  meaning  or  the  Constitution.  MrfD^riri 
Ferry  Co.  v.  Bast^  LoulsJOT  U.S.,  866,  bk.  87  «^ 
Transp.  Co.  V. Wheeling,  99  u.  S.,  278,  bk.  88,4iL 

AUcense  tax  on  persons deaUno in merchanttttieiit 
the  growth,  produce  or  manufacture  of  the  8ta^ 
conmcts  with  the  power  of  Congress.  Tiem&n  ^ 
Binker,l()2U.a,  lfe,bk.2«,l(BrOook  v.I>a^gSr 
S.,  566.  bk.  24, 1015;  Guy  v.  Baltimore,  100  XfTh  A, 
bk.  25, 748,  and  authontles  cited  and  revle^wed.* 

**  No  State  can,  consistently  with  the  Federal  Gtw 
stitutlon.  impose  upon  the  products  of  other  Stet^ 
brought  therein  for  sale  or  use,  or  upon  oftfsenft  iu 
cause  engaged  in  the  sale  therein,  or  the  traiMrkoi 
tatlon  theret09«f  the  products  of  other  States,  moi 


leans,  112  U.  S..  69,  bk.  28, 663,  and  authorities  cito^ 
Reasonaliie  charges  for  the  use  of  property  nrfr 
addUional  fadUties,  whether  imposed  aa  a  tu  o 
otherwise,  do  not  interfere  with  the  power  ofCrkr 
gress.  See  the  above  case  of  Gloucester  fWr^^ 
V.  Pa.,  and  authorities  dted  in  the  opinion  of  Mi 
court  "^ 

See,  generally.  Gibbons  v.  Ogden,2g  U.  a.  fB  w^ 
hnoU:  Brown  v.  Md.,26U.  8.  a2*h.),  41©,  noJeT 
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not  strictly  engaged  in  interstate  oemmerce. 
and  it  it  soffld^t  to  say  that  nsYor,  since  the 
decision  otBk.  rf  Aumieta  y.  Earle,  18  Pet, 
619,  has  it  been  denied  that  where  a  State  can 
res^ictor  control  the  businees  of  a  corporation 
when  transacted  within  her  limits,  she  can  tax 
each  business  so  far  as  it  is  doi>e  within  her  juris- 
dicHon  or  can  exclude  the  corporation  alto- 
gether if  she  so  desires. 

See  also  8i.  Louie  y.  Fnry  (h„  11  Wall., 
488  (78  U.  S.,  bk.  80.  L.  ed.  192.) 

It  is  moreoyer  to  be  obserYed  that  the  tax 
here  sought  to  be  imposed  is  not  a  tax  upon  the 
specific  property  of  toe  corporation  in  which  its 
capital  may  be  Inyested.  It  Ib  not  an  attempt 
to  tax  the  feny-boats  of  this  Company,  nor  is 
it  an  effort  to  tax  a  corporation  in  proportion 
to  the  number  of  ferry-boats  it  owns.  The 
tax  is  not  imposed  either  directly  or  indirectly 
upon  them;  itisnot  measured  in  amount  by 
their  numbers;  it  Is  the  same  whether  the  Com* 
pany  owns  few  or  many  of  them,  and  Ib  un* 
affected  by  the  frequency  of  their  use.  It  there- 
fore clashes  with  none  of  the  following  decis- 
ions which  form  part  of  the  Judicial  argument 
against  its  yalidity: 

Cannons,  New  Orfoan*, 20  Wall.,  577  (87 IT. 
S.,  bk.  23,  L.  ed.  417);  Traneportation  Oo.  v. 
Wheeling,  99  U.  S.,  278  (bk.  26.  L.  ed.  412); 
Morgan  y.  PorAam,  16  Wall ,  471  (88  U.  8.  ,bk. 
21,  L.  ed.  808);  JOdye  y.  BUamehip  do,,  17 
How.,  69'J(58  U.  S.,  bk.  16,  L.  ed.  264);  Eoyi 
Y.  Cammieeianere,  28  N.  Y.,  227;  Paeeenger 
Oaeee,  7  How.,  288;  Almyy,  People,  24  How., 
169  (65  U.  8.,  bk.  16,  L.  ed.  644);  Orandell  y. 
Nevada,  6  Wall.,  85  (78  U.  S.,  bk.  18,  L.  ed. 
745). 

It  is  rather  a  tax  upon  the  capital  stock  of  the 
corporation,  "not  in  separate  parcels,  as  ropre- 
sentioff  distinct  properties,  but  as  a  homogene- 
ous umt,  partaking  of  the  nature  of  personal- 
ty," and  taxable  where  its  corporate  functions 
are  exerdsed  or  its  business  done. 

If  the  business  of  ferriage  is  commerce,  as 
defined  by  C%i^Ju«f»o0  Marshall,  we  concede 
that  any  tax  laid  upon  such  business  which 
comes  within  the  ruling  of  the  Paeeenger  Caeee 
or  the  State  Freight  Tax  Oaeee  or  the  many 
other  cases  in  YolYing  the  same  principle,  is  an 
Inteorf erence  with  commerce,  aoid,  for  that  rea- 
son, unconstitutionaL 

Mr.  Juetiee  Field  deliYeied  the  opinion  of 
the  court: 

The  Supreme  Court  of  the  State,  in  giving  its 
decision,  stated  that  the  single  ouesuon  pre- 
sented for  consideration  was  whetner  the  Ciom- 
pany  did  business  within  the  State  ofPennsyl- 
Yania  during  the  period  for  which  the  taxeswere 
impoeed;  and  it  held  that  it  did  do  business 
there  because  it  landed  and  receiyed  passengers 
and  freight  at  its  wharf  in  Philadelpbia.obsery- 
ing  that  Its  whole  income  was  deriyed  rrom  the 
transportation  of  freight  and  passengers  from 
Its  wharf  at  Gloucester  to  its  wharf  at  Phila- 
delphia, and  from  its  wharf  at  Philadelphia  to 
its  wharf  at  Gloucester;  that  at  each  of  these 
points  its  main  business— namely,  the  receipt 
and  landing  of  freight  and  passengers — ^was 
transacted;  that  for  such  budness  it  was  de- 
pendent as  much  upon  the  one  place  as  noon 
the  other;  that,  as  it  could  hold  the  wharf  at 
Gloucester,  which  it  owned  in  fee,  only  by  pur- 
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chase  by  drtue  of  the  statutory  will  of  the 
Legislature  of  New  Jeisey,  so  it  could  hold  by 
lease  the  one  in  Philadelphia  only  by  the  im- 
plied consent  of  the  Legislature  of  the  Com- 
monwealth; and  that  therefore  it  "was  de- 
pendent equally,  not  only  for  its  business,  but 
its  power  to  do  Uiat  business,  upon  both  States, 
and  might  therefore  be  taxed  by  both. "  98  Pa. 
St..  105, 116. 

As  to  the  first  reason  thus  expressed,  it  may 
be  answered  that  the  business  of  landing  and 
receiving  passengers  and  freight  at  the  wharf 
in  Philadelphia  is  a  necessary  incident  to— in- 
deed, is  a  part  of— their  transportation  across  the 
Delaware  River  from  New  Jersey.  Without  it 
that  transportation  would  be  impossible.  Trans- 
portation implies  the  taking  up  of  persons  or 
property  at  some  point  and  putting  them  down 
at  another.  A  tax,  therefore,  upon  sudi  re- 
ceiving and  landing  of  passengers  and  freight  is 
a  tax  upon  their  transportation;  that  is,  upon 
the  commerce  between  the  two  States  involved 
in  such  transportation. 

It  matters  not  that  the  transportation  is  made 
in  ferrv-boats  which  pass  between  the  States 
every  hour  of  the  day.  The  means  of  trans- 
portation of  i)ersons  and  freight  between  the 
States  does  not  change  the  character  of  the 
business  as  one  of  commerce,  nor  does  the  time 
within  which  the  distance  between  the  States 
may  be  traversed.  Commerce  among  the  States 
consists  of  intercourse  and  traffic  between  their 
citizens,  and  indudes  the  transportation  of  per- 
sons and  property  and  Uie  navigation  of  pub- 
lic waters  for  that  purpose  as  well  as  the  pur- 
chase, sale  and  exchange  of  commodities.  Tlie 
power  to  regulate  that  commerce,  as  well  as 
commerce  with  foreign  nations,  vwted  in  Con- 
gress is  the  power  to  prescribe  the  rules  bv 
which  it  riiall  be  governed — ^that  is,  the  condi- 
tions upon  which  it  shall  be  conducted;  to  de- 
[204]  termi  ^  when  it  shall  be  free,  and  when  sub- 
ject to,  duties  or  other  exactions.  The  power 
also  embraces  within  its  control  aU  Uie  instru- 
mentalities by  which  that  commerce  may  be 
carried  on  and  the  means  by  which  it  mav  be 
aided  and  encouraged.  The  subjects,  therefore, 
upon  which  the  power  mav  be  exerted  are  of 
iimnite  variety.  WhUe  with  reference  to  some 
of  them  which  are  local  and  limited  in  their 
nature  or  sphere  of  operation,  the  States  may 
prescribe  regulations  until  Congress  intervenes 
and  assiunes  control  of  them;  yet,  when  thev 
are  national  in  their  character  and  require  uni- 
formity of  regulation  affecting  alike  all  the 
States,  the  power  of  Congress  is  exclusive. 
Necessarily  that  power  alone  can  prescribe 
regulations  which  are  to  govern  the  whole 
country.  And  it  needs  no  argument  to  show 
that  the  commerce  with  foreign  nations  and  be- 
tween the  States,  which  consists  in  the  transpor- 
tation of  persons  and  property  between  them  is 
a  subject  of  national  character  and  requires 
uniformity  of  regulation.  Congress  alone, 
therefore,  can  deal  with  such  transportation; 
its  non-action  is  a  declaration  that  it  shall  re- 
main free  from  burdens  imposed  bv  state  legis- 
lation. Otherwise  there  would  be  no  pro- 
tection against  conflicting  regulations  of  differ- 
ent States,  each  lenslating  in  favor  of  its  own 
citizens  and  products  and  against  those  of 
other  States.  It  was  from  apprehension  of 
such  conflicting  and  discriminating  state  legis- 
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lation,  and  to  secure  uniformity  of  regulatio: 
that  the  power  to  regulate  commerce  witb.  f  o 
eign  nations  and  among  the  States  was  vesU 
in  Congress. 

Nor  does  it  make  any  difference  whetlki 
such  commerce  is  carried  on  by  individuals  * 
by  corporations.  WeUon  v.  Missouri,  91  U.  fi 
275  \bL  28,  L.  ed.  8471;  MoMe  Co.  v.  Kifnbai 
102  U.  S»  691  [bk.  26,  L.  ed.  288J.  As  wi 
said  in  Paul  v.  Virginia,  at  the  time  of  ti 
formation  of  the  Constitution  a  large  i>art  i 
the  commerce  of  the  world  was  earned  on  I 
corporations^  and  the  East  India  Company,  tl 
Hudson's  Bay  Company,  the  Hambu^zb  Oon 
p^y,  the  Levant  Company,  and  the  vir^nj 
Company  were  mentioned  as  amon^  the  co 
IMrations  which,from  the  extent  of  their  oi>erj 
tions,  had  become  celebrated  throu^ont  tl 
commercial  world.  8  Wall.,  168  [75  U.  8. ,  bl 
19,  L.  ed.  857].  The  grant  of  power  is^eDen 
in  its  terms,  makingno  reference  to  the  agei 
des  bv  which  commerce  may  be  carried  on.  \ 
includes  commerce  by  whomsoever  condncte^ 
whether  by  individuals  or  by  corporations.  I 
the  present  day  nearly  all  enterprises  of  a  oon 
mercial  character  requiring  for  their  suooes 
ful  management  large  expenditures  of  monc 
are  conmicted  by  corporations.  The  usui 
means  of  transportation  on  the  public  ^w^ite: 
where  expedition  is  desired  are  vessels  pr 
peUed  by  steam;  and  the  ownership  of  a  line  i 
such  vessels  generaUy  requires  an  expenditui 
exceeding  the  resources  of  ohiffle  individual 
Except  in  rare  instances  it  is  only  by  associate 
capital  fundshed  by  persons  imited  in  corpor 
tions,  that  the  requisite  means  are  provided  f  ^ 
such  expenditures. 

<^  As  to  the  second  reason  given  to  the  decisiQ 
below— that  the  Company  could  not  leaae  1 
wharf  in  Philadelphia  except  by  the  implic 
consent  of  the  Legislature  of  the  Commoi 
wealth,  and  thus  is  dependent  upon  the  Coji 
monwealth  to  do  its  business,  and  theref  oi 
can  be  taxed  there— it  may  be  answered  that  c 
foreign  or  interstate  commerce  can  be  carric 
on  with  the  citizens  of  a  State  without  tlie  us 
of  a  wharf  or  other  place  within  its  limits  o 
which  passengers  and  freight  can  be  landc 
and  received,  and  the  existence  of  power  in 
State  to  impose  a  tax  upon  the  ci^ital  of  a 
corpon^ons  engaged  in  foreign  or  interatat 
commerce  for  the  use  of  such  places  would  I 
inconsisteiit  with  and  entirely  subversive  of  tt 
power  vttted  in  Congress  over  such  commero 
iTearly  all  the  lines  of  steamships  and  of  sai 
ing  vessels  between  the  United  States  and  £n| 
land,  Fiunce,  G^ermany  and  other  countries  < 
£urope,  and  between  the  United  States  an 
South  America,  are  owned  by  corporation 
and^f  by  reason  of  landing  or  receiving:  i>asse] 
gersand  freight  at  wharves  or  other  plaoes  in 
State,  they  can  be  taxed  by  the  State  on  the 
capital  stock  on  the  ^und  that  they  are  tberel] 
domff  business  within  her  limits  the  tax< 
whidi  may  be  imposed  m^y  embarrass,  impec 
and  even  destroy  such  commerce  with  the  cit 
zens  of  the  State.  If  such  a  tax  can  be  levic 
at  all  its  amount  will  rest  in  the  discretion  { 
the  State.  It  is  idle  to  say  that  the  interests  \ 
the  State  would  prevent  oppressive  taxatioi 
Those  engaged  in  foreign  utd  interstate  cor 
merce  are  not  bound  to  trust  to  its  modeiatic 
in  that  respect;  they  require  security.  And  th< 
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their  trade  and  tnuioesa,  might  also  Impose  a 
like  Ux." 

In  Morgan  t.  Parham,  16  Wall,  471  [88  XS. 
S.,  bk.  31.  L.  ed.  803],  it  was  held  that  a  vessel 
registered  in  New  York  was  not  subject  to  taxa- 
tion in  AJabama,  though  engaged  in  commerce 
as  one  of  a  regular  lire  oi  hfcamera  between 
Mobile  In  that  Stnte  and  New  Orleans  in  Louisi- 
ana. In  rendering  tlie  decision  it  was  said 
"  It  is  the  opinion  of  tlie  court  Ibot  tbe  Slate  of 
Alabama  bad  no  Jurisdiclion  over  this  vessel 
for  tbe  purpose  of  tajcution,  for  ttie  reason  that 
it  liad  not  i^ecome  incorporated  into  the  per- 
sonal property  ol  Ibot  Slule,  but  was  there  tem- 
porarily only  snd  that  it  was  en^^ged  In  law- 
ful commerce  between  tbe  Siatcn,  with  itssitua 
at  the  home  port  of  New  York,  where  it  be- 
longed and  where  its  owner  was  liuble  to  be 
taxe<l  for  its  raltie,"  referring  to  the  case  of 
Bayi  y.  Ptuific  M'lil  Siaimtliip  Oo.,  as  decisive 
of  thecasc;  and  adding:  "The  jurisdiction  of 
tbjs  court  over  tbe  present  case,  as  in  the  case 
of  Eayt  V.  The  Pacific  Mail  Steamihip  Com- 
pany, arises  from  the  facts,  firat.^at  tbe  prop- 
erty bad  not  become  blended  with  the  busioesa 
and  commerce  of  Alabama,  but  remained  lemil- 
iy  of  and  oa  in  New  York;  and,  secondly,  that 
the  vessel  wus  lawfuliv  cn^iaged  In  the  inter- 


the  port  of  Mobile,  but,  touching  there  on  a 
single  occasion  when  engaged  in  the  interstate 
trade,  had  iiecn  subjcctt^  to  a  tax  as  personal 
property  of  that  city.  Within  the  aulhoritlea 
It  isao  Interfereucc  witli  [he  commerce  of  tlie 
country  not  permitted  to  the  States." 

InS(.  LimUt.  Perm  Q...  11  Wali.,  428  f78U. 
B.,  bk.  20,  L.  ed.  192],  the  company  was  mcoi^ 
porated  by  Dlinois  to  run  a  ferry  Irom  a  place 
opposite  St.  Louis  to  that  city  across  Uic  Mi»- 
susippl.  It  hod  it.1  principal  plFice  of  business 
In  St.  Louis,  in  whicb  Its  chief  officers  resided, 
and  there  the  busioc&s  meetings  of  its  directort 
wen  held.  Its  engineers  and  subordinate  offi- 
cers resided  in  Illinois,  where  its  real  estate  waa 
ritoated.  Its  ferry-boats  when  not  In  use 
were  l^d  up  in  Illinois  and  forbidden  to  remain 
at  the  wharf  In  8t  Louis.  It  paid  a  feny  li- 
cense to  St.  Louis  and  a  wtiarfagc  tax  for  tbe 
nae  of  its  wbarf  there.  In  addition  to  tbeae 
charges  the  city  authorities  oKsesaed  a  lax  on  the 
company  for  the  value  of  the  bont"  as  proper^ 
iffitAin  ihe  city,  all  property  within  it  being 
taxable  under  a  statute  of  the  Stale.  The  court 
held  that  the  tax  was  ntcp  llj;  lei-ied.  as  the 
boats  were  not  property  within  the  city,  and 
■aid:  "  Where  tliere  Is  jurisdiction  neither  aa 
to  person  nor  property  ibo  impositioa  of  a  tax 
would  be  uitra  vira  and  void.  If  tbe  Legisla- 
ture of  a  Stale  should  enact  that  tho  citizens  or 
property  of  another  State  or  country  should  be 
taxed  In  the  same  manner  as  tbe  persons  or 
proper^  within  Its  own  limits  and  subject  to 
Its  authority  ,orin  any  other  manner  whatsoever 
■neb  a  law  would  be  as  much  a  nullity  as  If 
in  co^ct  with  the  most  explicit  ctmstitntiona] 
inhibition.  Jurisdictioo  baa  oecesaary  to  valid 
leglsiatlve  aa  to  valid  Judicial  action.'' 

In  A  A.  Oa.  T.  AnMvIrani:a,lS  WBl].,800r8S 
U.B.,bk.S1,L.ed.l7»],aoinetlmescal)ed  Cat 
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power  of  taxation,  howeyer  vast  in  its  character 
and  searching  in  its  extent,  is  necessarily  lim- 
ited to  sublet  within  the  Jurisdiction  of  the 
State.  These  sabiects  are  persons,  property 
and  business."  This  proposition  ^ouldseem, 
[8M]  as  stated  by  OhiefJuitice  Marshall,  to  be  self- 
.  evident,  and  no  force  of  expression  could  add 
to  its  manifest  truth. 

In  the  recent  case  of  PmntylwifUa  y.  Stand' 
ard  OU  Oo„  101  Pa.  St,  110,  the  liabiUty 
of  foreign  corporations  doing  business  within 
that  State  is  elaborately  conndered  by  its  Su- 
preme Court  The  corporation  was  doing  busi- 
ness there,  and  It  was  contended  on  the  [Mut  of 
the  Commonwealth  that  the  tax  should  be  im- 
posed upon  all  of  the  capital  stock  of  the  com- 
pany; while  on  the  other  side  it  was  uiged  that 
only  so  much  of  the  stock  was  Intended  by  the 
statute  to  be  taxed,  as  was  represented  by  prop- 
erty of  the  company  investea  and  used  in  the 
State.  In  giving  its  decision  the  court  said  that 
it  had  been  repeatedly  decided  and  was  settled 
law  that  a  tax  upcm  ue  capital  stock  of  a  com- 

S my  is  a  tax  upon  its  property  and  assets  (dt- 
g  to  that  effect  a  large  number  of  decisions); 
that  it  was  undonbtedlv  competent  for  the 
Legislature  to  lay  a  franchise  or  Ucense  tax  upon 
foreign  corporations  for  the  privilege  of  doing 
business  within  the  State,  but  that  the  tax  in 
that  case  was  in  no  sense  a  license  tax;  that  the 
State  had  never  granted  a  license  to  the  Stand- 
ard Oil  Company  to  do  business  there^  but 
merely  taxed  its  property— that  is,  its  capital 
stock— to  the  extent  that  it  brought  such  proper- 
ty within  its  borders  in  the  transaction  of  its 
business;  that  the  position  of  the  Common- 
wealth— that  a  foreign  corporation  entering  the 
State  to  do  business  brought  its  entire  capital — 
was  ingenious  but  unsound;  that  it  was  a  fun- 
damental principle  that  in  order  to  be  taxed  the 
person  must  have  a  domidl  in  the  State,  and 
the  State  must  have  a  situs  therein;  that  persons 
and  property  in  transitu  could  not  be  taxed; 
that  the  domidl  of  a  corporation  was  in  the 
State  of  its  origin  and  it  could  not  emigrate  to 
another  soverdgnty;  that  the  domidl  of  the 
Standard  Oil  Company  was  in  Ohio,  and  when 
it  sent  its  agents  into  the  State  to  transact  busi- 
ness it  no  more  entered  the  State  in  point  of  fact 
than  any  other  foreign  corporation,  firm  or  in- 
didual  who  sent  an  agent  there  to  open  an  of- 
fice or  branch  house,  nor  brought  Its  capital 
there  constructively;  that  it  woula  be  as  reasona- 
ble to  assume  that  a  business  firm  in  Ohio 
brought  its  entire  capital  there  because  it  sent 
[210]  its  agent  to  establish  a  branch  of  its  business,  as 
to  hold  that  the  Standard  Oil  Company  by  em- 
plpyinjg  certain  persons  in  the  State  to  transact 
a  portion  of  its  business  therein  brought  all  its 
property  or  ci^ital  stock  within  the  Jurisdiction 
of  the  StatA;  that  there  was  ndther  reason  nor 
authority  for  such  a  proposition;  that  the  com- 
pany was  taxable  only  to  the  extent  that  it 
brought  its  property  within  the  State;  and  that 
its  capital  stock,  as  mentioned  in  the  Act  of  the 
Legislature,  must  be  consUned  to  mean  so  much 
of  the  capita]  stock  as  was  measured  by  the 
property  actually  brought  within  the  State  by 
the  company  in  the  transaction  of  its  business. 
The  Justice  who  delivered  the  opinion  of  the 
court  added,  speaking  for  hinuieli,  that  he  con- 
ceded the  power  of  ^e  CommonwealUi  to  ex- 
elude  foreign  corporations  aJtogether  from  her 
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borders,  or  to  impose  a  license  tax  so  heavy  • 
to  amount  to  the  same  thinff;  but  he  denied 
great  and  searching  as  her  tanng  power  is,  tha 
she  could  tax  dther  persons  or  property  nc 
within  her  jurisdiction.  "  A  fordgn  coipon 
tion,"  he  said,  **  has  no  domidl  bne  and  cm 
have  none;  hence  it  cannot  be  said  to  draw  t 
itself  the  constructivepancssion  of  its  proper^ 
located  elsewhere.  There  are  a  large  numbc 
ot  f  ordgn  insurance  companies  doing  businef 
here  lu^er  license  from  the  State.  Some  c 
them  have  a  very  large  capitaL  It  is  usuall 
invested  at  the  domidl  of  the  company.  If  th 
position  of  the  Commonwealth  is  correct  si] 
can  tax  the  entire  property  of  the  Boval  JnsvL 
ance  Company  although  the  same  is  locate 
almost  wholly  in  Engl&d,  or  the  assets  of  tt 
New  York  Mutual,  located  in  New  York.*' 

Under  this  dedsion  there  is  no  property  he! 
by  the  Gloucester  Feny  Company  whiSi  ca 
be  the  subject  of  taxation  in  Fennsylvania  e: 
cqpt  the  lease  of  the  wharf  in  that  Stat 
Wnether  that  wharf  is  taxed  to  the  owner  or  1 
the  lessee  «t  matters  not,  for  no  question  be] 
is  involved  in  such  taxation.  It  is  admitted  tlu 
it  could  be  taxed  by  the  State  according  to  i 
appraised  value.  The  f  eny-boats  of  the  Coc 
pany  are  registered  at  the  port  of  Camden  i 
New  Jersey,  and  according  to  the  decisions  1 
Bay$  V.  SUamshipOa,  and  in  Marwm  v.  PiarTuz 
|>upra1,theycan  betaxed  onlyat  thdrhome  poi 
According  to  the  decision  in  the  Standard  G 
Company  case,  and  by  the  general  law  on  tl 
subject  tne  Company  has  no  domidl  in  Pen 
sylvania,  and  its  capital  stock  representing  i 

{>roperty  is  hdd  outside  of  its  Umits.  It  is  sol 
y,  therefore,  for  the  business  of  the  Compaz 
in  landing  and  recdviog  passengers  at  the 'wba 
in  Philaddphia  that  ttie  tax  is  laid;  and  th, 
business,  as  already  said,  is  an  essential  part  • 
the  transportation  oetween  the  States  ox  I^e 
Jersey  and  Pennsylvania,  whidi  is  itself  inU. 
state  commerce.  While  it  is  conceded  that  tl 
property  in  a  State  bdonging  to  a  foreign  ex 
poration  engaged  in  foreign  or  interstate  ooi 
merce  may  be  taxed  equally  with  like  proper 
of  a  domestic  corporation  engaged  in  that  du 
ness,  we  are  dear  that  a  tax  or  other  burden  h 
posed  on  the  property  of  dther  corporation  I 
cause  it  is  used  to  carry  on  that  commeroe, 
upon  the  transportation  of  persons  or  propert 
or  for  the  navigation  of  the  public  waters  ov 
which  the  traniBportation  is  made,  is  inval 
and  void  as  an  interference  with  and  an  c 
struction  of  the  power  of  Congress  in  the  Tego] 
tion  of  sudi  commerce.  This  proposition  is  su 
ported  by  many  adjudications.  Thus,  in  & 
oont  V.  OJEfden,  the  earliest  and  leading  case  up 
the  commercial  power  of  Congress,  It  was  he 
that  the  Actb  of  New  York  giving  to  Livir 
ston  and  Fulton  the  exdudve  right,  for  a  o 
tain  number  of  years,  to  navigate  all  the  'wuu 
within  its  jurisoiction  with  vessels  propelled 
steam,  were  unconstitutional  and  void.  Maki 
the  navigation  of  those  vraters  subject  tc 
license  of  the  mntee  of  the  State— uiat  is, 
sudi  a  tax  or  other  burden  as  they  might  lev^ 
was  an  obstruction  to  commerce  between  t 
States  and  in  confiict  with  the  laws  of  Oon^ 
respecting  the  coasting  trade.  9  Whea^, 
Altnough  the  sole  pointin  judgment  was  ^whe 
er  the  State  could  regulate  commerce  on  1 
waters  in  the  face  of  such  legislation  by  O 
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rm.  >«  Ike  MiEuiueut  of  the  conn  wu  that 
■n  tfi^kfMd  eoMftil  ot  the  naTigable  wattra 
'  at  MM  *Bf  an  BiCTOBiClimeiit  upon  the 
m  c<  CcngrtH  tBdependeutly  of  that 


TS; 


.  J^rltmrdent.  0  WaU.,  81 
-l  a.bk.l&.L.  ed.  7tt1,it  was  held  thati 
^*Ui  if  Looiriana  declajtug  that  the  maate 
■ttvdaaeClbeponof  N«it  Orleana  ahould 
>aa^icdnBBiid  >ad  i«oeiTe.  in  addltjon 
,  •  *ia  tan.  ibe  *ain  of  (S  for  every 
^  KSTiar  M  thai  port  wkether  called  on 
t  fi^aa nr  wjiice  or  DOt,  was  uncotutitu- 
3^  ad  void,  i*  impoaiiig  a  bardcn  upoii 
■■>iTi  both  tntovtale  aod  foreitcQ-  Th<: 
•ooiB  WW  m  effect  a  tax  for  entering  the 
Ml— CM  U.  lor  the  naTJniioa  of  ita  waiers. 
Th  =*sd  ef  iheoaTigable  water^of  the  port, 
•4  tf  •£  pcbSc  waters  constituting  chauaels 
f  tmmBoatioa  between  the  States  and  for- 
9  ^Lijiu.  ia  embraced  within  the  rom- 
ar^  tm«T  <if  Canfreaa,  and  equally  bcf oud 
k  iicimju  of  tbe  Suiea.  It  was  claimed 
H  at  ki  wta  for  cocmWDaalion  to  the  ma«tei 
•twina  bribe  pertornauce  of  rertain  du- 
M  nqard  of  ibetn,  aad  that  the  law  for  it« 
■At^»  SDod.  iberefotc,  on  the  some  consti- 
T^ni  |n«Dd*  *•  tbe  laws  autborizuig  the 
Ab^  (4  pOougc;  bQl  tbe  court  answered 
M>  1^  of  Coi^'^*  recognize  each  laws  a' 
M  f*:j— ™— »  —  ji»Tip»r«nrt  beneficial  regu- 
A'm.  vU«  Mate  uwi  in  respect  to  pilotage 

*  aa  no^tdtttL  Tbe  court  also  added 
M  At  n(b(  lo  reuotcr  pOotagc  and  balf- 
a«^  p»Ti>—*  br  Male  legiBktioo  rested 
H  >J*  afOB  a^te  laws  but  upon  contrart, 
^fme  Aai  lAaun  was  compensation  for 
—         '         ■      -■  half-pT 

I  to  perform  oj  labor,  mfc 

d  bad  oSowd  lo  perform;  whilst  In 

a>  9*  ia  Iiiiiiilain  the  state  law  nibjecled 
»  ^kJ  10  tbe  denumd  of  the  master  and 
wtei  rtMb^  Cklkd  upon  to  perform  any 
r^  waoL  "ne  CMC  lAfTcfore  was  simply 
■  tf  *  aa  iflBpoaed  upon  the  Ksael  for  the 
■»iw  id  tte  paUic  water*  of  the  State, 
aa  ■  nA  waa  «  regnlatku  of  comincrce 
^m  b^  cBaaMtaBOit  upon  the  ponorof 

^  *B^^'  M.  S.  Of.r.  nmughania.  iomo- 
■■9£«<l^Ca)ra/a<£«afe^VvwA(  Tax. 

*  TC  SB  [«  U.  S..  bk.  SI.  L.  ed.  140],  it 
^  hK  Otf  Uw  Act  of  tbe  Legislature  of 
'vMT^n^  tvqniniiK  nOroad  companies  lo 


In  nhiileritin  w.  Mayor  a/ y.T..  02V.  8.,  258 
mk.3S,  L.  od.  548], no  Actof  the  3tat«of  New 
York  niqnlring  the  owner  orcoustlgnee  of  a  ves- 
sel airlvtag  at  the  Port  of  Now  York  to  give  a 
bond  for  every  passenger  in  a  penalty  of  9300, 
with  two  sureties.  ea<£  a  t«8ident  and  freehold 
er,  conditioned  to  indemnify  the  Commissionei 
of  EmigraiioQ,  and  every  county,  dty  and  town 
in  the  Btate  against  any  expense  for  tbe  relief 
orsappoTt  of  the  person  named  in  the  bond,  for 
four  years  thereafter,  hot  allowing  in  commu- 
tation of  the  bonda  payment  of  onedollarond 
a  half  for  each  passenger  within  twenty-four 
hours  after  his  landing,  and  impoelug  a  penalty 
of  $500  for  each  passenger  If  such  payment 
were  not  made  within  that  time,  the  penalty  to 
be  a  lien  upon  the  vessel,  was  held  to  oe  uncon- 
Gtiiutional  snd  void.  In  Its  decisioD  the  court 
said  Ihnt  tbe  State  imposed  a  tax  on  the  ship- 
owncr  for  the  right  U)  land  his  passengets.tuid 
that  it  was  -n  effect  a  tax  on  the  passenger  him- 
self, since  its  pnyment  was  required  as  part  of 
his  fore,  "  1  he  transportiition  ot  a  posseneer 
from  Liverpool  to  the  city  of  New  York,''  it 
added,  Bpc:iting  by  Mr.  Justice  Miller,  "is one 
voyage.  It  is  not  completed  unlil  the  passen- 
ger is  discmbarke<I  at  the  pier  in  the  latter  city. 
A  law  or  a  rule  emanating  from  any  lawful  au- 
thority which  prescriljes  terms  orconditionaon 
which  alone  the  vcast;]  cau  discharf^  its  passen- 
gers is  a  regulation  of  commerce;  and,  m  case 
of  vesseb  and  passengers  coming  from  foreign 
ports,  is  a  regulation  of  commerce  with  foreign 
nations."  93  U.  8.,  259.  271  [Bk  83.  L.  ed.. 
64a.  M8]. 

These  cases  would  seem  lo  be  decisive  of  tbe 
character  of  the  business  which  is  the  subject 
of  taxation  in  the  preacntcase.  Receivingand 
landing  passengers  and  freight  is  incident  to 
thdr  transport  a  I  ion.  WiUiout  both  Iherecould 
be  no  sucli  thing  as  their  transportation  across 
the  river  Delaware.  The  tranaponation,  as  to 
passengers,  is  not  completed  until,  ossaid  in  the 
Ilmderton  Gate,  they  are  disembarked  at  thf 
pier  of  the  city  to  which  they  are  carried;  and, 
as  to  freight,  unlil  il  is  landed  upon  such  pier. 
And  all  restraints  by  exacitons  In  the  form  of 
taxes  upon  such  transportation  or  upon  acts 
neci-fisnry  to  its  completion  are  so  many  iova- 
sions  of  the  exclusive  power  of  Congress  lo  regu- 
late that  portion  of  commerce  between  tiie 
Stales. 

The  cases  where  a  tax  or  toll  upon  vessels  Is  al- 
lowed to  meet  theexpensea  incurred  In  improv- 
ing Ihe  navigation  of  waters  traversed  by  them; 
as,  by  the  removal  of  roclcs,  the  construction  of 
dams  and  locks  to  Increase  the  depth  of  water 
and  thus  extend  the  line  of  navigation,  or  tbe 
coustruciion  of  canals  around  falls— rest  upon 
n  different  principle.  The  tax  in  such  coses  is 
coosi<tercd  merely  as  compensaiion  for  the  ad- 
ditional facilities  thus  provided  in  the  naviga- 
tion of  tbe  watera,  KkU^jg  V.  Union  Co.,  12 
Conn.,  7:  TtiamaBankv  Zf^'W!,  ieConn.,500; 
Jfc:Jt,i/nnfcij  v.  amall/iaute,  B  Bush,  447. 

Upon  similar  grounds,  what  are  termed  har- 
bor does  or  port  charges  exacted  by  the  Slata 
from  vessels  in  its  harbors,  or  from  their  own- 
ers, for  other  than  sanitary  purposci  are  sua- 
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local  municipal  authority,  however  much  such 
regulations  may  interfere  with  the  movements 
of  commerce.  But  independently  of  such 
measures  the  State  may  prescribe  regulations 
for  the  government  of  vessels  whilst  in  its  har- 
bors; it  may  provide  for  their  anchorage  or 
mooring,  so  as  to  prevent  confusion  ana  col- 
lision; It  may  designate  the  wharves  at  which 
thev  sliall  discharcre  and  receive  their  passengers 
and  cargoes,  and  require  tbeir  removal  m)m 
the  wharves  when  not  thus  engaged,  so  as  to 
make  room  for  other  vessels.  It  may  appoint 
officers  to  see  that  the  regidations  are  (juried 
out,  and  impose  penalties  for  refusing  to  obey 
the  directions  of  such  officers;  and  it  may  im- 
pose a  tax  upon  vessels,  sufficient  to  meet  the 
expenses  attendant  upon  the  execution  of  the 
regulations.  The  authority  for  establishing 
regulations  of  this  character  is  found  in  the 

(215]  ^^1^^  A^<^  duty  of  the  supreme  power  of  the 
State  to  provide  for  the  safety,  convenient  use 
and  undisturbed  enjoyment  of  property  within 
its  limits;  and  charges  incurred  in  enforcing  the 
regulations  may  pro^rly  be  considered  as  com- 
pensation for  the  facilities  thusfumiehed  to  the 
vessels.    Vanderbilty,  Adams,  7  Cow.,  851. 

Should  such  regulations  interfere  with  the 
exercise  of  the  commercial  power  of  Congress, 
they  may  at  any  time  be  superseded  by  its  action. 
It  was  not  intended,  however,  by  tne  grant  to 
Congress  to  supersede  or  interfere  with  the 
power  of  the  States  to  establish  police  regula- 
tions for  the  better  protection  and  enjoyment 
of  property.  Sometimes,  indeed,  as  reniarked 
by  Mr.  Cooley,  the  line  of  distinction  between 
what  constitutes  an  interference  with  commerce 
and  what  is  a  legitimate  police  regulation  is  ex- 
ceedingly dim  and  shadowy,  and,  he  adds,  "it 
is  not  doubted  that  Congress  has  the  power  to 
go  beyond  the  general  regulations  of  commerce 
whicn  it  is  accustomed  to  establish,  and  to  de- 
scend to  the  most  minute  directions  if  it  shall 
be  deemed  advisable;  and  that  to  whatever  ex- 
tent ground  shall  be  covered  by  those  direc- 
tions, the  exercise  of  state  power  is  excluded. 
Congress  may  establish  police  regulations,  as 
well  as  the  States,  confining  their  operations  to 
the  su1>jects  over  which  it  is  given  control  by 
the  Constitution;  but  as  the  general  police 
])Ower  can  better  be  exercised  under  the  pro- 
visions of  the  local  authority,  and  mischi^s  are 
not  likely  to  spring  therefrom  so  long  as  the 
power  to  arrest  collision  resides  in  the  National 
Congress,  the  regulations  which  are  made  by 
Congress  do  not  often  exclude  the  establish- 
ment of  others  by  the  State  covering  verv  many 
particulars."    Cooley,  Const.  lim.,  732. 

The  power  of  the  States  to  regulate  matters 
of  internal  police  includes  the  establishment  of 
ferries  as  well  as  the  construction  of  roads  and 
bridges.  In  Gihbons  v.  Ogden  [9  Wheat,  203], 
Chirf  Justice  Marshall  said  that  laws  respecting 
ferries,  as  well  as  inspection  laws,  quarantine 
laws,  health  laws  regulating  Uie  internal  com- 
merce of  the  States,  ai'e  component  parts  of  an 
immense  mass  of  le^lation,  embracing  every- 
thing within  the  limits  of  a  State  not  surrendered 

[216]  to  the  General  Qovemment ;  but  in  this  lanj^uage 
he  plainlv  refers  to  ferries  entirely  withm  the 
State,  and  not  to  ferries  transporting  passengers 
and  freight  between  the  States  ana  a  fordgn 
Gountiy;  for  the  power  vested  in  Congress,  ne 
savs,  comprehends  every  species  of  commercial 


intercourse  between  the  United  States  and  'o 
eign  countries.  No  sort  of  trade,  he  adds,  can  I 
carried  on  between  this  country  and  another  i 
which  the  power  does  not  extend;  and  what 
true  of  foreign  commerce  is  also  true  of  coo 
merce  between  States  over  the  waters  separa 
ing  them.  Ferries  between  one  of  the  btat^ 
and  a  foreign  country  cannot  be  deemed,  ther 
fore,  beyond  the  control  of  Congress  under  tl 
commercial  power.  They  are  necessarily  go* 
emed  by  its  legislation  on  the  importation  an 
exportation  of  merchandlBe  and  theimmigratic 
of  foreigners — ^that  is,  are  subject  to  its  re^ 
lation  in  that  respect;  and  if  they  are  not  b 
yond  the  control  of  the  commerdal  power  < 
Congress,  neither  are  ferries  over  waters  sep 
rating  States.  Congress  has  passed  varioi 
laws  respecting  such  mtemational  and  interstai 
ferries,  the  validity  of  which  is  not  open  t 

Siestion.  It  has  provided  that  vessels  used  e: 
usively  as  ferry-boats,  carrying  passeoj^r 
baggage  and  merchandisB,  shall  not  be  require 
to  enter  and  clear,  nor  shall  their  masters  oe  r 
quired  to  present  manifests,  ortopayentran< 
or  clearance  fees,  or  fees  for  receiving  or  ce 
tifyino^  manifests;  "but  they  shaD,  upo 
arrival  in  the  United  States,  oe  requirea  t 
report  such  baggage  and  merchandise  to  tl 
proper  officer  ofuie  customs,  according  to  la^ 
(R.  S.,  §  2793);  that  the  lights  for  ferry-boa 
shall  be  regulated  by  such  rules  as  the  Boat 
of  Supervising  Inspectors  of  Steam  Vessels  she 
prescribe  (R.  S.,  §  4283,  Rule  7);  ^at  an 
foreign  railroad  company  or  corporation  whoi 
road  enters  ^e  United  States  by  means  of 
ferry  or  tug-boat,  may  own  such  boat,  and  tlu 
it  shall  be  subject  to  no  other  or  different  r 
stricdons  or  regulations  in  such  employmei 
than  if  owned  bv  a  citizen  of  the  United  StaU 
(R.  S.,  §  4870);  that  the  hull  and  boilers  of  ever 
ferry-boat  propelled  by  steam  shall  be  inspec 
ed,  and  provisions  of  law  for  the  better  securit 
ot  life,  which  may  be  applicable  to  them,  shal 
by  regulations  of  the  supervising  inspectors,  I 
required  to  be  complied  with  before  a  certii 
cate  of  inspection  be  granted;  and  that  the 
shall  not  be  navigated  without  a  licensed  eng 
neer  and  a  licensed  pilot  (R  8.,  §  44^. 

It  is  true  that  from  the  earliest  period  in  tb 
history  of  the  government  the  States  have  ai 
thorized  and  regulated  ferries  not  only  ovc 
waters  entirely  within  their  limits,  but  ovi 
waters  separating  them;  and  it  may  be  concede 
tliat  in  many  respects  the  States  can  more  ac 
vantageously  manage  such  interstate  ferric 
than  the  (reneral  Qovemment;  and  that  tb 
privilege  of  keeping  a  ferry,  with  a  right  to  taU 
toll  for  passengers  and  freight,  is  a  franchi^ 
grantable  by  the  State,  to  be  exercised  withi 
such  limits  and  under  such  regulations  as  ma 
be  required  for  the  safety,  comfort  and  coi 
venience  of  the  public.  btiU  the  fact  remaic 
that  sudi  a  ferry  is  a  means— and  a  necessar 
means— of  commercial  intercourse  between  tb 
States  bordering  on  tbeir  dividing  waters,  an 
it  must  therefore  be  conducted  without  the  in 
position  by  the  States  of  taxes  or  other  burden 
upon  the  commerce  between  them.  Freedoi 
from  such  imposition  does  not  of  course  in 
ply  exemption  from  reasonable  charges  as  con 
pensadon  for  the  carriage  of  persons,  in  tb 
way  of  toUs  or  fares,  or  from  the  ordinary  taxj 
tion  to  which  other  property  is  subjected,  an 
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below,  bf  tlie  appellee,  to  wcure  tbe  coan^- 
•nee  to  bim  of  me  leal  title  to  certain  prem- 
bea  aUeged  to  be  held  To  tnutbr  the  defendant. 

Tbe  court  below  baring  entered  a  decree  for 
tbe  complainant,  upon  an  agreed  ataiement  of 
facts,  the  defendant  appealed  to  tbb  court. 

The  tacU  of  tbe  case  are  sufflcientlj  staled 
by  the  court 

Meitrt.  Dellnao  A.  Waldui,  In  person, 
JoltHM.  Thur*ltm,L.M.  Oolb]/ and  Afftid Baa- 
t^t,  for  a^ellant. 

Mr.  J.  JK.  Woolworth.  for  appellee. 

Mf.  JwNm  Field  deUrered  the  ophiira  of 
the  court: 

The  queatlotis  pKcented  in  this  case  an  simi- 
lar to  thoae  coDaidered  and  decided  to  f^n  IFvat 
T.  KfteeaUj  reported  hi  106  TJ.  8.  Beports[bk.87, 
L.ed.a01j.  BftheActof  Congress  of  July  SS. 
1866  [14  Stat,  at  L.,  S101,  there  was  granted  to 
tbe  State  of  Kansas,  for  the  use  and  benefit  of  tbe 
SL  Joseph  and  Denver  Railroad  Cktmpany,  in 
tbe  coostruction  of  a  railroad  from  Bllwooa  in 
that  State  to  its  Junction  with  the  Union  Padflc 
Railroad  or  a  tmnch  thereof,  not  furtherweat 
than  the  lOOtb  meridian  of  west  longitude.everr 
alternate  section  of  land  dedgnated  t^  odd 
Dumbere,  for  ten  sections  in  width  on  each 
aide  of  the  road,  to  the  point  of  intersection. 
The  grant  was  accoronuiied,  however,  with 
tbisquaMcadon— that  in  case  it  should  appear 
that  tbe  United  States  had,  when  the  line  or 
route  of  the  road  was  "definitelj  fixed,"  sold 
anjr  sectioD  or  part  thereof  thus  grmted,  or 
that  the  right  of  preemptioD  or  homeeiead  set- 
tlement lud  attached  to  the  same,  or  that  it  had 
been  reserved  b;  the  United  States  for  any  pur- 
pose whatever,  tbeii  it  Bhouldbe  tbedutyol  the 
Secretarj  of  the  Interior  to  cause  aa  equal 
qoanti^  of  other  lands  to  be  selected  from  the 
odd  8ecti<Hu  aearest  to  those  derigoated,  lo  lieu 
of  the  lands  thus  appropriated,  liie  main  quee- 
tion  here,  aa  in  the  case  mentioned,  i^  When 
was  tbe  route  of  tlw  road  to  be  conaldered  aa 
"definitely  fixed"  so  that  tbe  grant  attached  to 
the  adjcdtung  secdoo*.  lo  tbe  case  mentioned 
we  held  that  the  route  must  be  considered  as 
"deflnitelTfixed"whenithad  ceased  to  be  the 
nbject  of  change  at  the  v<ditlou  of  tbe  compa- 

Ktbat  until  tbe  map  designattng  the  route  of 
road  was  filed  with  the  Secretaij  of  tbe  lo- 
lerior  tbe  oompany  was  at  liberty  to  adopt 
such  a  route  as  1(  mi^t  deem  best  after  an  ex- 
amination of  the  ground  had  djadoaed  the  ad- 
vantages of  different  routes.  But  it  was  held 
that  when  the  route  was  adopted  bj  tbe  com- 
pany and  a  map  designating  it  was  filed  with 
tbe  Bectetary  of  the  Interior  and  accepted  bj 
that  officer,  the  route  was  eatabliabed.  Id  tbe 
language  of  tbe  Act,  It  was  "definitely  fixed" 
and  could  not  be  the  subject  of  further  change 
ao  as  to  affect  tbe  grant  except  bv  legislative 
consent:  and  that  do  further  action  was  re- 

r'red  on  tbe  part  of  the  company  to  «atablish 
route.  It  then  became  the  duty  of  the  Sec- 
retary to  withdraw  the  lands  granted  from 
market,  and  the  court  said:  "If  be  should  neg- 
lect this  duty,  the  neglect  would  not  impair  the 
rights  of  the  company  however  prejudicial  it 
inigfat  prove  to  others.  lu  rights  are  not  made 
dependent  upon  the  issue  of  the  Secretary's  or- 
der or  upon  notice  of  the  withdrawal  being 
given  to  the  local  land  ofllceiB.  Congrea*. 
U7 
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which  posseflses  the  aheolute  power  of  aliena- 
tion of  the  pnbUc  lands,  has  prescribed  the 
period  at  which  other  parties  than  the  ^ntee 
named  shall  have  the  privily  of  acauiring  a 
right  to  portions  of  the  lands  &pecined,  and 
nSther  the  Secretary  nor  any  other  officer  of 
the  Luid  Department  can  extend  the  period  by 
requiring  something  to  be  done  subsequentiy, 
and  nntu  done  contimtdng  the  right  of  parties 
to  settle  on  the  lands«A  previously."  106  U.  8., 
866  [Bk.  28,  L. ed.  2031^  Since  thededsion  of 
that  case  the  court,  in  2?.  Oo.  ▼.  Dunmayer,  113 
U.  S.,  629  [Bk.  28,  L.  ed.  1122],  has  reconsid- 
ered tiie  question  and  come  to  the  same  con- 
clusion, the  receipt  of  the  map  in  the  land-of- 
fice without  objection  being  considered  as 
equiyalent  to  its  acceptance. 

it  appears  from  the  agreed  statement  of  facts 
that  previous  to  the  21st  of  March,  1870,  the  en- 
gineers of  the  railway  company  surveyed  and 
staked  out  upon  the  ground  the  proposed  line 
of  the  road,  made  a  topographical  map  of  the 
country  through  which  the  line  ran,  snowing 
the  government  surveys  and  tiie  proposed  route 
with  reference  to  the  section  lines,  and  the 
towns,  counties  and  rivers;  that  such  map  was 
on  that  day  approved  by  the  board  of  direc- 
tors, and  on  the  25th  of  the  same  month  was 
filed,  together  with  a  certificate  of  the  approval 
indorsea  thereon,  with  the  Sec^etaiy  of  the  In- 
terior, who  approved  the  same,  and  on  the  28th 
of  the  same  month  transmitted  it  to  the  Com- 
missioner of  the  General  Land-Office,  with  di- 
rections to  instruct  the  proper  local  land  officers 
to  withdraw  from  sale  or  other  disposal  all 
the  odd-numbered  sections  falling  within  the 
limits  of  twenty  miles  on  each  side  of  the  line 
of  the  route.  On  the  8th  of  April  following  the 
Commissioner  transmitted  by  mail  a  copy  of 
the  map  to  the  rejdster  and  receiver  of  the  lo- 
cal land  Office  at  Ssatrice,  in  Nebraska,  but  it 
was  not  received  by  them  until  the  15th  of  that 
month.  On  the  8th  of  AprU,  1870,  one  Clark 
Irvin  entered  the  lands  in  question  at  the  land 
office  in  Beatrice,  and  on  tb^  1st  of  November, 
1871,  a  patent  was  issued  to  him.  At  the  time 
of  his  entry  no  instructions  had  been  received 
from  the  Land  Department  of  the  Government 
that  the  lands  were  withdrawn  from  market, 
and  he  made  his  entiy  without  any  actual 
knowledse  of  the  filing  of  the  company's  map 
with  the  Secretary,  or  of  his  order  to  withdraw 
the  lands  from  ma^et  Subsequentiy  the  com- 
pany applied  to  the  Land  Department  for  a 
patent  of  the  lands,  and  tendered  the  necessary 
fees  and  charges.  The  application  was  ref  use<l 
on  the  ground  that  Lrvin's  right  of  entiry  had  at- 
tached to  the  lands  and  a  patent  for  them  had 
been  issued  to  him.  The  plaintiff  deraignedtitie 
from  the  raUroad  company,  and  the  defendant 
deraigned  titie  from  Irvin,  by  deed,  for  which  he 
paid  a  valuable  consideration,  without  notice  of 
the  claim  of  the  plaintiff.  It  thus  appears  that 
the  defendant  made  his  entry  and  therefore  ac- 
quired whatever  rights  he  possesses  siter  the 
map  of  the  company  designating  its  route  had 
been  filed  with  the  Secr^»ry  ox  the  Interior, 
March  25, 1870,  and  the  route  had  therelrr  be- 
come definitely  established.  The  titie  of  the 
companv  to  the  adjoining  odd  sections  was  then 
fixed.  No  rights  could  be  initiated  subsequent- 
ly which  could  affect  that  title.  Theentryof 
the  defendant  being  on  the  8th  of  April  af ter- 


wards  created  no  interest  in  him,  and  the  pa 
issued  upon  that  entry  passed  none. 

All  other  questionspresented  in  this  case 
fully  considered  in  Van  Wyek  v.  KnewjU^^  x 
we  see  no  ground  to  change  the  conclusi 
then  reached.  For  the  reasons  there  stated, 
decree  of  the  eowrt  h:Uno  mu»t  t/iertfore   be 
firmed. 

True  copy.   Test:  , 

James  H.  McKenney,  CSerk,  Sup.  Oourt«  T7«  I 


PENN  NATIONAL  BANK,  Appt.^ 

t). 

JAMES  T.  FURNESS,  FRANCIS  BRll 
LEY,  Administrator  of  Edwabd  L.  Bblo 

LET,  Deceased,  bt  al.  | 

(See  8.  C,  Beporter^  ed.,83V-88L) 

Partner$hip~^neither  retiring  member  nor  <9i 
firm  Uable  for  loans  to  new  firm  tteed  ttt  p€^ 
meni  qfhie  capital  and  debte  qfoldfim^ 
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Oertafai  members  of  a  oopartnenhlp  aereed.  1 
pay  a  retiring  member  a  fixed  amount  aS^  bfs  caf 
Ieu,  all  erroneoualy  believinff  the  firm  to  be  sol ven 
The  new  firm  borrowed  on  Its  own  notes  azMl  ai 
plied  tbe  proceeds  In  payment  o€  part  of  the  oapit 
so  agreed  upon  and  of  some  of  the  debts  of  tlie  o 
firm.  Upon  the  foilure  of  the  new  firm  the  1ioI<fle 
of  its  norae  cannot  oharge  the  old  firm  or  tbe  retl 
inff  partner  with  the  money  loaned  on  said  note 
aluiough  tt  was  thus  applied. 

[No.  221.1 
Argued  Uar.StandApr.  lllSSS.  Decided  JLj> 

"  18S5. 

APPEAL  from  the  Circuit  Court  of  the  Uni 
ed  States  for  the  Eastern  District  of  Pexr 

sylvania. 
The  bin  in  this  case  was  filed  in  tbe  court  I] 

low  by  the  appellant,  to  charge  the  def  en^lcci] 

with  certain  moneys  upon  an  accountiii^. 
The  court  below  having  entered  a  decree  <!: 

missing  the  bill  the  complainant  appealed 

this  court. 
The  facts  of  the  case  are  stated  by  the  coui 
Mr,  NathaA  H.  Sharpless*  for  app^a^ 
Mr.  ChjkrlAn  Hart*  for  Fumcss  €t  oZ. ,  a 

pellees. 
Meeen.  Samael  Dickson  and  B,  &,  J%u 

for  Francis  Brinley,  appellee. 

Mr  Justice  Field  delivered  the  opinion 
the  court: 

This  is  a  suit  bv  the  Penn  National  Bank^ 
charge  the  firm  oi  Fumess.  Brinley  &  Oo. , 
Philadelphia,  with  moneys  obtained  from  \ 
Bank  by  the  firm  of  Furness,  Ash  &  Co. , 
that  city,  in  a  discount  of  its  paper,  and   tish 
in  payment  of  the  debts  of  the  nrst  firm;  a.i 
also  to  charge  the  defendant  Edward  L.  Hri 
ley  with  the  moneys  thus  obtained  by  Fumes 
Ash  &  Co.,  which  were  used  to  pay  its  dctjt^ 
him. 

It  appears  from  the  record  that  for  ma.] 
vears  preceding  January  1, 1878,  the  finrk 
tHimess,  Brinley  &  Co.  was  eng^ed  in  l>v] 
ness  as  auctioneers  in  the  City  of  Philadelpli] 
and  was  in  good  standing  and  credit.  It  ^c 
sisted,  up  to  October  1,  1878,  of  Jam^ 
Fumess,  *5dward  L.  Brinley,  Joshua  I>.  _ 
Wi3^iamH.  Ash,  Henry  Day  and  Dawes  £.  f\ 

11*  U. 
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hmt  L  BdikT  maxwil  a  dedre  ilM  to 
^bHk.  Ab  ywraait  wm  accordingly 
MirtkBhKBMi  Ub  Bud  Ju&M  T.  FurnesB 
kM»  p.  AA  10  the  oOMt  that  be  aboald 
^  te  MttcBU  W  tak«  ^aoe  M  of  tbe  flnt 
( ^  :9R,  btf  bM  to  be  uiooDiiced  ondl 
aibB<(  J*HUT,  187S,  ud  that  he  was  to 
>  ■9te»akiic>ptaliatbeflnn,t2S.OOO,  to 
k  yd  a  MotUj  {MTtnoitt  of  iS.OOO,  com- 
^nf  ■  a*  ttm  of  December,  1877.  For 
^»HMlc<UitiMPOnat  Jamea  T.  Furness 
«  ;i«s  P.  lA  made  tbemaelTea  Indlvidu- 
..-'  aim.  Oa  ihc  tint  of  Januarj,  1878,  Brin- 
•*!  «e^m  WM  aeoaedinglj  amiousced, 
K  t  iM  im  WM  tben  fomed  under  the 
Mr  -l  Fill  ma.  Aah  A  Co.,  conaUtinK  ol 
sml  Pfira^  Joabn*  P.  Ash  and  WilDam 


_iied  large  diicounu  ol  iu 

. >  Xacionu  Bank  and  from 

<xfiea%,mi  ibemomeydtflTed  from  them 
»  «ri  ^  h,  moox  other  purpoeea,  to  pot 
Aaah^of  $3,000  each  month  to  Ed- 
•■■'.IrBlt*.  the  retired  partner.  Of  the 
BA^nd'npon.  fiiU.OOO  were  tbiu  paid. 
:  a>  amaeu  of  Edward  L.  Brinlej  from 
'^&m.Md  the  f armatioD  of  the  new  Arm, 
-  mNb  <iMfitton  <tf  the  old  Ann  wai  un- 
JM|  d  ^  a^nbos;  bos  upon  an  exunin^ 
J  i  30  book*  after  the  faflore  of  the  new 
3  i«f«nd  that  tbe  old  firm  was  in  fact 
vw  «  te  tr»  of  JoJt,  1877,  and  on  the 
a  1?  <(  Imnrj.  1878.  The  bill  lo  the 
^BM  ctena  that  Uii«  agreement  for  the 
-.iMBtf  AnW  and  tbe  payment  to  him 
:  Km  wm  soito  wftli  knowledge  of  the 
**■?  tf  the  old  Orm  and  upon  a  cornipt 
^n^  trtwmi  the  partaen  lo  enable  Brln- 
_._, — -y  witMrsw  hli  capital  from 
UafaOitj  fcT  Its  debiB.&It 
diacoanta  Lf  (be  paper  of 


'MMlaEspel 


■■■•ipsiafBdwwd  L-Brinler 
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■  ^vncT  wt  txpOtiily  ud  emphaUcallr 
^'n  ••  Mwaa  of  t&e  defendjtnla,  and 
•■■■My—aaatalnri  bytheproota.  Al- 
^  ir  ka^oa  e<  the  <dd  Orm  for  the  Ian 
^*  <  k  rejMnM.  ««•  looady  condncied, 
""  — rtiill|bliBl  evidence  that  any  of 
'~^ —  imstpeitefMJaaMaO.  Fnmcn, 
mJHa  iMolreiit  cnodltion.  He 
'  Ita  ecoditica.  but  If  so  be 
"T,  to  BO  way  InU- 
nbeia  of  the  firm. 
«f  tbo  partnenhtp.  and  it 


ben  of  the  copartnership  agreed  to  pay  Bnother 
member  a  fixed  amount  u  his  capital,  on  bis 
withdrawal  from  the  concern,  alliwirtleabelieT- 
tag  at  the  time  in  the  firm's  solvent  condition. 
The  member  accordingly  withdraws  and  a  new 
partuerahip  is  thereupon  formed  between  the 
remaining  members.  The  new  firm,  on  Its  owa 
responsibility,  borrows  money  on  ita  notes  from 
dinerent  parties — among  others  from  the  plaiut- 
Iff — who  were  acquainted  with  its  members,  and 
pa^  part  of  the  capital  as  agreed  upon  to  the 
retiring  member  aikd  also  some  of  tue  debts  of 
the  old  firm.  Boon  afterwards  the  new  firm 
f  ails.and  the  plaintiff  Bank  now  seeks  lo  charge 
the  old  finn  with  the  moneys  thua  loaned, 
which  were  used  to  pay  its  debts,  and  the  retir- 
ing member  for  the  amount  due  to  him.  We 
are  clear  that  this  cannot  be  done.  The  di»- 
count  was  a  transaction  entirely  between  tlie 
new  firm  and  the  plaintiff.  No  credit  was  Kiven 
to  the  old  firm  or  to  the  retired  partner.  It  was 
not  a  matter  between  the  Bank  and  cither  of 
them.  It  Is  simply  a  common  instance  of 
credit  given  loan  insolvent  firm  without  knowl- 
edge by  the  lender,  of  its  Insolvency;  andinthe 
course  of  business  the  loss  is  to  he  ascribed  to 
overconfldence  in  the  firm's  reaponsibiUty, 
whilst  la  ignorance  of  Its  true  condition. 

The  old  firm  remains  liable  for  lis  debts  con- 
tracted whilst  it  was  in  existence,  and  unpaid, 
and  the  retired  member,  as  a  partner  in  that  finDr 
is  liable  with  the  other  partners;  and  It  seema 
from  the  record,  that  since  the  failure  of  the 
new  firm  he  hM  himself  discharged  outstand- 
ing liabilities  of  the  old  firm  amounting  to  over 
«37,000,  exceedbg  by  about  tlT.OOO  the  sums 
paid  to  him  by  the  new  firm.  The  new  Arm  is 
alone  liable  for  tbede.jtaof  itsown  contracting. 
They  cannot  be  transferred  to  others  with  whom 
tfieplalntiS never  dealt. 

Tne  CMe  is  different  from  those  where  a  re- 
tiring partner  draws  out  a  portion  of  the  capi- 
tal of  the  concern  with  an  agreement  that  tho 
other  memheiB  will  pay  the  ^bts,  and  it  turns 
out  that  the  firm  was  at  the  time  insolvent. 
There  the  retiring  p«rty  will  be  held  to  restore 
the  capital,  so  far  as  may  be  necessary  to  pay 
the  debts  of  the  concern  existing  at  the  lime, 
and  this,  too,  whether  there  was  anv  fraud  de- 
signed In  the  transaction  or  not.  He  cannot  be 
permitlod  to  remove  any  portion  of  the  capital 
of  tbe  insolvent  concern  beyond  the  reach  oC  its 
existlDK  credilois,  If  necessary  to  satisfy  their 
demands,  nor,  if  there  be  anv  scheme  of  future 
fraud  in  the  removal,  beyono  tho  reach  of  Its 
future  creditors.  Here  the  defendant  Brinley 
bu  paid,  U  already  mentioned. in  the  discharge 
of  the  debta  of  the  old  firm,  several  ibousund 
dollan  more  than  he  received  as  his  capital  in 
that  concern  from  the  new  firm.  There  has 
been  no  attempt  at  any  time  on  his  part  to  avoid 
tbe  liabilities  falllDg  upon  him  as  one  of  the 
partners  In  that  firm. 

The  case  of  Ariderum  t.  Mailbi/.  2  Ves,  Jr., 
2U,  lo  which  counsel  of  appelluni  refers  ai 


to  eesenllal  poniciilsrs.  There,  upon  the  rctire- 
DKot  of  a  partner  in  the  firm  of  U&llby  &  SOD* 
•  fictitious  arcount  wm  made  up.  showing 
indebtedness  to  hira  of  several  thousand  poi* 
which  WM  entered  upon  the  books  of  tn<' 
I  This  WM  done  wiiho"*  -iiy  e; 


881-387 


Supreme  Court  of  the  Uhtted  States. 


Oct.  Tkrsi 


18811 


1381] 


!>ooks  at  the  time,  or  valuation  of  the  property 
of  the  firm,  or  calculation  of  its  debts,  and  no 
public  notice  was  given  of  the  retirement  of  the 
partner  except  bv  chan^g  the  title  of  the  firm 
in  the  books  of  the  Bank  of  En^and,  and  other 
books,  from  Maltby  &  Sons  to  ^faltby  &  Son. 
The  other  members  continued  the  partnership 
and  failed.  On  a  bill  filed  by  its  assignee,  an 
account  was  decreed  in  ^vor  of  the  new  part- 
nership against  the  retiring  partner  for  the  mon- 
eys thus  received,  owing  to  the  drcumstanoes 
of  fraud  attending  the  transaction.  In  decid- 
ing the  case  the  Chancellor,  after  observing  that 
when  partners  make  up  an  accowit  of  profits 
which  do  not  exist  it  is  colorable;  said:  "If  at 
the  close  of  the  former  partnership  he  (the  re- 
tiring partner)  was  b<ma  fide  entitled,  all  the 
payments  were  just  and  legal;  if  be  was  not 
bona  fide  entitled  to  any  den^nd  on  account  of 
the  former  partnership  as  against  the  two  about 
to  form  a  new  partnership,  but  that,  to  the 
knowledge  and  conviction  of  all  three,  was  mere 
color  and  not  a  real  but  a  nominal  transaction, 
all  the  payments  were  made  not  merely  with- 
out consideration  but  upon  a  bad  considera- 
tion, and  such  as  a  court  of  equity,  and,  I  think, 
a  court  of  law,  equally,  ought  to  condemn." 
page  256.  This  is  nothing  more  than  declaring 
that  a  suit  wiU  lie  by  the  assignee  of  a  bankrupt 
concern  to  compel  a  retired  partner  to  account 
for  moneys  paid  to  him  by  the  firm  upon  a 
fraudulent  chum. 

In  the  case  at  bar  there  was  no  fraudulent 
claim  advanced.  The  amount  to  be  paid  Brin- 
lev  was  for  the  capital  put  by  him  into  ^e  firm 
of  Fumess,  Brinlev  &  Co.,  all  the  partners,  ex- 
cept perhaps  oneot  them,  supposing  at  the  time 
of  his  retirement  that  me  fi  rm  was  not  only  sol- 
vent,but  in  possession  of  a  large  surplus;  and  the 
plaintiff  is  neither  the  new  company  nor  its  as- 
signee, but  the  Bank  which  lent  the  money  to 
tnat  company  upon  its  suoposed  solvency,  and 
now  soel^  to  charge  the  [mrties  to  whom  the 
company  paid  it  in  discharge  of  its  obligations. 
Equity  does  not  follow  money  thus  lent  into 
the  hands  of  persons  to  whom  it  has  been  paid 
in  discharge  of  obli^tions  to  them  and  with 
whom  the  lender  had  no  relations. 

Decree  affirmed. 
True  copy.   Test : 

James  fl.  McKenney*  Clerk,  Sup.  Court,  U.  S. 


JOSE  AURRECOECHEA,  Pff,  in  Err., 

9, 

JOSEPH  L.  BANGS,  Admr.  of  Amos  S. 
Bangs,  Deceased. 

(8ee  8.  C.  Beporter^s  ed.,  881-387.) 

Public  lands— suit  to  hate  legal  holder  declared 
to  be  a  trustee— grant  of  scliool  lands  to  Cali- 
fornia—Act  of  July  2S,  1866, 

1.  Under  the  Act  of  July  ?8,  I860,  passed  to  rem- 
edy the  efTects  of  the  unauthorized  survey  and  se- 
lection, by  the  State  of  California,  of  school  lands 
ffrantea  by  the  Act  of  March  8, 1858,  land  claimed 
to  he  wltninavalid  Mexican  grant  is  within  the 
excepting  clause  of  section  1. 

S.  After  the  survey,  the  land  thus  restored  to  the 
public  domain  is  open  to  preemption,  and  the  pre- 
emptor  acquire  a  valid  titte  as  against  one  who 
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claims  under  the  Invalid  sdeotion  made  by  tfa 
State. 
The  case  of  Huffy  v.  Doyle,bk.88,p.975,ailinDec 

[No.m] 

Submitted  Jan,  3, 1886,   Decided  Apr,  IS,  1881 

rl  ERROR  to  the  Supreme  Court  of  the  Stat 
of  California. 

The  petition  in  this  case  was  filed  in  th 
Third  District  Court,  County  of  Alameda 
California,  by  the  plaintiff  in  error,  to  hold  th 
defendant,  who  had  the  legal  title  to  certaii 
premises,  to  be  a  trustee  for  me  phiintiff . 

The  court  sustained  a  demurrer  and  rendere< 
lud^ent  for  the  defendant  This  Jodgmen 
having  been  affirmed  on  appeal,  by  the  cour 
below,  the  complainant  sued  out  this  writ  o 
error. 

Messrs,  Edward  J.Prin^le  and  H.  B 
Crane,  f orplaintiff  in  error. 

Mr,  A.  Chester,  for  defendant  in  error. 

ifr.  <7tMf^  IDller  deliveied  the  opinion  o 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Cour 
of  California. 

The  case  relates  to  the  title  to  lands  in  tha 
State  and  was  decided  on  a  demurrer,  whicl 
was  sustained,  to  a  petition  of  plaintiff  in  m 
ror.  This  petition  was  in  the  nature  of  a  bil 
in  chancery  seeking  to  hold  the  defendant,  wh 
had  the  l^al  title  to  the  land,  by  a  patent  f  ron 
the  Unitea  States,  to  be  a  trustee  for  the  plaint 
iff,  on  the  ground  that  in  a  oonliBst  betweei 
the  two  before  the  Land  Department  the  office 
of  that  department  had,  by  the  decision  in  favo 
of  the  daendant,  deprived  plaintiff  of  his  su 
perior  right  by  a  misconstruction  of  the  law. 

The  Ifmd  in  controversy  was  within  the  ea 
tenor  limits  of  a  claim  under  a  Mexican  grant 
The  validity  of  this  grant  was  established  b; 
proceeding  imder  the  Act  of  Congress  on  tha 
subject  But  when  the  survey  was  made  an< 
finally  confirmed  which  ascertained  the  localj 
ty  of  this  grant,  it  was  found  that  the  land  i 
suit  was  not  within  it  This  fact  was  eetal 
lished  on  June  6, 1871,  by  the  confirmation  o 
the  final  survev  of  that  grant 

On  July  1, 1871,  the  map  of  the  congressior 
al  survev  of  the  township,  which  included  th 
land  and  which  was  completed  by  subdivisio 
into  sections  and  quarter  sections,  was  ffied  1 
the  local  land  office  of  the  district  of  San  Fraz 
Cisco. 

Banes,  the  defendant,  who  had  been  reddin 
on  the  land  for  some  time,  made  and  filed  wit 
the  register  and  receiver  his  declaratory  stat< 
ment  asserting  an  intention  to  preempt  th 
land  June  26, 1871.  Under  this  claim  the  d< 
fendant,  having  complied  with  the  require 
ments  of  law,  received  the  patent  of  whic 
plaintiff  claims  the  benefit. 

Plaintiff's  superior  equity,  as  he  sets  it  ot 
in  his  petition,  arises  under  the  Act  of  Congre 
of  March  8, 1853,  granting  to  the  State  of  Cal 
fomia  every  sixteenth  ana  thirty-sixth  sectio 
of  the  public  lands  for  school  purposes.  1 
Stat,  at  L.,  244.  As  none  of  the  piiblic  lane 
in  California  had  been  surveyed,  it  could  n< 
then  be  known  where  these  school  sectioi 
would  be  located;  and  in  view  of  the  fact  th; 
many  settlements  would  be  made  on  those  set 
tions  before  they  could  be  ascertained  by  su 
vey,  the  seventh  section  of  the  Act,  while  val 
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fore  these  officers  and  asserted  bis  claim  unrlcr 
tbat  selection,  and  proved  it  upon  the  content 
with  Bangs  before  the  department. 

There  would  seem  to  be  no  objection  to  ibe 
case  made  bj  plalntiif  but  for  the  fact  that  tlie 
land  fn  conlroveray  wns,  at  the  time  of  tbia  se- 
lection by  the  Stale,  part  of  a  claim  under  a 
Mexican  grant.  Thegrant  iUelf  wasconLrmed 
OS  valid  by  judicial  proceedings,  though  upon 
flnal  surrey  this  piece  of  land  did  noi  fall 
within  It.  But  the  exclusion  of  tbe  proviso  of 
the  fliBt  section  of  the  Act  of  1868  Is  of  land 
held  or  elaimid  under  a  valid  Mciican  grant. 
This  land  wns  claimed  under  a  Mexican  grani, 
which  proved  to  be  Talid,  tboitgh,  as  located, 
it  did  not  include  all  the  land  claimed. 

In  tbe  case  of  Htiff  v.  Doyle,  olreadv  cited, 
we  held  that  land  embraced  in  this  Mexican 
claim,  though  not  Included  in  the  flnal  survey, 
was  witbin  the  excepting  clause  of  tbe  proviso 
of  the  Act  of  1806. 

When  this  selection  was  made  by  tbe  Slate  in 
1866,  the  land  was  not  subject  to  sucb  selec- 
tion. Tbe  Act  of  making  such  a  selection 
was  a  nullity.  It  conferred  no  right  to  the  State 
~~  "~  veadee,  and  when  the  United  States  made 


claims,  and  did  not  confirm  this. 

But  in  the  case  of  flu/v,  Doffle  we  held  that, 
after  tbe  grant  was  surveyed  and  tbe  surplus 
thus  restorckl  to  tbe  public  domain  and  tbe  con- 
gressional  survey  completed,  the  party  might 
then  present  hia  clum  under  the  selection,  and 
If  no  superior  right  existed  he  would  be  entitled 
to  the  land.  We  said,  referring  to  this  legisla- 
tion: "In  all  this  we  see  tbe  purpose  of  Con- 
gress to  refer  the  exercise  of  tne  right  of  tbe 
Stale  to  select  Indemnity  for  school  lands  to  Ibe 
condition  of  the  lands  for  which  indemnity  is 
claimed,  as  well  as  those  out  of  which  it  is 
sought  at  the  time  tbe  official  surveys  are  made 
and  Sled  in  tbe  proper  office,  or  as  soon  there- 
^ter  as  tbe  right  is  asserted." 
<  In  that  case  tbe  claimant  under  tbe  Stnte 
made  and  proved  tip  his  claim  as  soon  as  tbe 
survey  was  made,  and  tbe  land  was  according- 
ly certifled  to  the  State.  His  opponent,  who 
hod  also  made  bis  declaration  as  precmptor 
while  the  land  was  still  claimed  uniier  the 
Mexican  grant,  which  claim  was  for  tbat  rea- 
son also  void,  and  before  the  public  survey  or 
the  survey  of  that  grant  wasmade,  renewed  his 
claim  after  that  of  plaintiff,  and  woa  reject- 
ed. To  both  parties  the  condition  of  the  land, 
aa  liable  to  either  claim  at  the  time  Ibe  claim 
was  rivliffuUgtBaenoA,  n^vemed  tbe  case. 

In  tbe  case  before  us  the  preemptor  was  tbe 
first,  after  the  land  ceased  to  be  a  part  of  Ibe 
Mexican  claim  aoti  was  restored  to  the  public 
domain,  to  make  application  to  the  land-ofnce  and 
assert  his  right  to  appropriate  It  as  public  land. 
The  officers  of  tbe  department  recognised  bis 
claim,  as  we  think  tbey  were  bound  to  do,  for 
the  land  had  onlv  ■  few  days  before  this  be- 
come public  laoa.  and  thus  liable  to  preemp- 
tion or  to  the  valid  selection  of  the  Slate.  The 
invalidtelectlon.  made  at  a  time  when  the  land 
WM  not  subject  to  selecdon.  was  not  made  good 
by  tbe  Act  of  1860,  which  expressly  excluded  It; 
and  while  we  held  that,  after  the  land  became 
public  land  and  liable  to  selection  the  former 
telectioa  mlg^t  be  made  good.  Its  m/Mi'ly  could 
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•u\j  Tclnle  to  the  time  of  Its  assertion  In  the 
buiil-offlce  after  it  became  ao  liable. 

But  if,  before  tbis  latter  proceediiiK  wsa  bad, 
orDotlcelotheland-offlceof  aninteatioittoTely 
OD  the  old  eeleclioD  was  given,  other  rightBhad 
Intervened,  the  state  right  of  eelection  conld 
Dot  be  maide  to  the  prejudice  of  thoee  righta. 

On  thia  priDdple  we  think  all  the  benefit 
which  could  poasiUr  be  derived  from  the  con- 
flrmMoTT  Act  of  1 800  In  lenrd  to  anch  caaee  aa 
this  ia  bad,  while  the  Just  right*  of  othera 
preaeired.  The  atatute,  in  expreaa  '" 
rivM  the  holder  of  the  invalid  atau 
the  aome  right  aa  a  preemption  aettler  on  un- 
gurveyed  luida,  and  no  more.  Here  Bangs 
had  aaaerted  hia  right  aa  aoon  as  the  land  was 
relewed  from  the  Mexican  claim  and  a  few 
daya  before  ihe  congresdonal  eurvey  became 
fixed.  The  least  that  can  be  said  of  Bangs' 
claim  is,  that  it  was  of  equal  force  when  the 
maps  of  these  surveys  were  flled,  and  by  hia 
superior  diligence.  In  a  lawful  manner,  he  ob- 
ta^ed  the  patent,  and  plaintiff  haa  no  luperior 
equity  which  should  take  it  from  him. 

Ae  to  the  allegation  in  the  biU  that  Bangs 
made  a  foroible  intrudon  on  the  possession  of 
complainant  in  September,  1870,  before  the  land 
became  public  land,  that  waa  a  question  to  be 
considered  by  land  officers  in  the  contest  be- 
tween the  parties,  and  is  nota  fraud  or  mistake 
for  wbicl)  the  patent  can  be  held  to  inure  to 
plalntiO's  benefit.  Nor  doea  the  plaindff  rely 
on  it  aa  sufficient.  Hia  claim  to  the  benefit  of 
defendant's  title  rests  upon  the  eelecUon  made 
under  state  authoritr.  That  ia  the  question  of 
federal  law  which  tnia  court  must  decide,  and, 
aa  we  have  seen,  that  was  well  decided  against 
him  by  the  stale  conrt 

Itt  decret  U  Meordirtglg  nfflrmtcL 

Joae  Auirecoechea,  PUt.  in  Err., 

0. 

Duncan  Sindtdr  M  at.— No.  SSa 

HiIs  case  is  snbmittod  on  the  same  facts  and 

principles  and  the  same  briefs  aa  the  foregoing 

case,  and  the  aame  judgment  necessarily  fol- 

The  lodgment  of  the  Supreme  Court  of  Cali- 
fornia ia  accordingly  affirmed. 

Jose  Aurrecoechea,  Plff.  in  Err., 

Joseph  Bang!  x'k— No.  1014. 

Jose  Aurrecoechea,  PUt.  in  Er., 

George  Ocrk  et  of.— No.  1010. 
Joae  Aurrecoechea.  PIS.  In  Err., 
John  W.  Clark  a  oJ.— No.  1016. 
Jose  Aurrecoechea,  Plff.  In  Err., 

Earl  B.  French  et  at.  No.  1017. 

In  accordancewithstipulationB  by  the  parties 
on  file  In  tbis  court,  that  the  above  mentioned 
?aseH  should  abide  the  result  of  the  judi 
n  the  caae  of  the  plaintUI  against  Amos  £ 
the  Judgments  in  (he  cases  are  affirmed. 

rrue  oopr.    Test: 

Jamas  H.  HaEenner,  Claik,  Sap.  Oonrt,  D.  S. 
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(Bee  B.  C,  Beportcr'a  ed.,  88T-3H.) 

Omititjitwrmi  law — impairing  Migatiim  ^  em 

IraeU — validity  ofkgiUatiim  ofTennemeM 

tiding  for  the  refii/iaijig  of  the  irtd^it^iieu^ 

iheei£ltiiet  munuipaiify  of  JbmpAi»—tet-efl 


IN  ERROR  to  the  Supreme  Court  of    tl 
Slate  of  Tennessee. 

This  writ  of  error  is  prosecuted  by  t 
plaintifTs  in  error,  lo  reverse  the  decree  of  t 
court  below  affirming,  with  certain  modifit 
ttons,  the  decrees  of  the  Chancery  Court 
"■lelby  County,  Teni '" "-■ 

ere  heard  together 

The  facts  of  the  OL _  .      , 

by  the  court, 

Matn.  Wm.  M>  H«jidolpli<  S.  Mpen  k 
Wm.  y.  Bneed,  for  plaintiSs  m  error. 

Jfr.  S.  P.  Wklkar,  for  the  Ta^ng  Dlatr 
of  Shelby  County,  defendant  In  error. 

Mettrt.  Minor  BI«rrlwe»th«r  and  Lt 
T«nce  Lamb,  for  defendants  in  error. 

Mr.  Jvttiet  Miller  delivered  the  o|ritilon 
the  court: 

Thia  ia  a  writ  of  error  to  the  Supreme  Coi 
of  Tennessee. 

By  an  Act  of  the  Legislatura  of  the  State 
Tennessee,  approved  January  29,  1879,  I 
charter  of  the  City  of  Memphis  was  rcpeali 
and  by  another  Act.approved  thesame  aay,i 
territory  which  bad  constituted  the  city  v 
created  a  taiing  district;  and  the  property 
the  city  and  alldebts  due  to  it  and  all  unc 
lected  taxes  were  vested  in  the  State. 

On  March  18th  of  the  same  year  anotl 
statute,  familiarly  called  "Chapter  92,"  direc 
tbe  appointment  of  an  officer  for  each  of 
corporations  whose  charter  was  repealed 
tbe  earlier  statute,  to  bo  called  the  receiver 
back  taxes,  who  was  lo  be  under  tbe  com 
of  a  court  of  chancery  in  tbe  coUecdon  i 
of  tbe  taxes  so  collected  by  b 

"      ■  ■  lirpolil   thai    "tiit    e1 


t  conlrooU.    See  Fletcher  v. 
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the  bill  an- 

__lU"il,wWchicniglit 

■■Ian  At  fwaertow  of  Uxm  by  cvUId 
W^  k  wWcft  the  leedTsr  of  b*ck  taz«a  wu 
TTh—li  a  drfcBdairt;  and  tutdsr  that 
i£i  kOM  «w  wadered  which  traited  the 
M^ffMMBQCthfaMlsMdatkn  aa  Toid. 
tkwal  biM  tknt  decree  tut  oonn  rereraed 
<  M  aMDMoed  ostein  prindplM  which  np- 
M  a*  tSOn  ctf  the  leAlation  of  the  State. 


the  compramlM  provided  by  thla  Act,  shall  of 
itaelf  operate  to  assign  aod  tratiifer  to  said 
muDldpal  corporation  or  taxing  district  ell 
hla  right!  to  and  claims  against  the  uncollecled 
taxes  or  other  assets  whaterer  of  said  munici- 


pal corporation,  with  the  right  in  Mid  munici- 
-'  "iiporatlon  or  lAxing  d&trict  to  eaforct  " 
eltlier  in  Ita  own  name  or  in  the  d 
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of  the  creditor;  the  funds  tliat  may  be  realized 
therefrom  to  be  paid  Into  the  duignated  de- 
positoiy  of  such  municipality  or  taxing  dis- 
trict; and  they  are  hereby  devoted  and  appro- 
priated ezcluslTely  to  the  payment  of  the  braids 
and  Donpona  that  come  under  the  provisions  of 
this  Act." 

The  (riber  statute,  passed  the  same  day.  Is  an 
Act  modlMng  the  providon  of  chapter  69 
(Haicb  18,  iSTV),  as  to  what  shall  be  recelTed  in 
payment  of  ba^  taxes,  and  the  rata  at  which 
the  Tartons  items  of  debt  should  be  received. 
Oneof  then  changes,  made  in  evident  relation  raoil 
to  the  Act  passed  the  same  day  for  refunding 
this  old  Indebtedness  by  bonds  of  the  taxing 
district.  Is  In  these  words;  "  .dnd  proeMAi, /wr- 
Msr,  That  when  any  indebtedness  of  such  ex- 
tinct mnnlcipali^  shall  be  hereafter  funded  into 
new  bonds  at  utty  cents  on  the  dollar,  such 
new  bonds  and  matured  coupons  thereon  shall 
be  received  in  payment  of  the  back  taxes  due 
such  extinct  mnnidpaHtr,  at  the  same  late  as 


cdved  at  doable  their  face  value. 

The  obvioos  rcMonfor  this  was  that  both  the 
Fllpptn  compromise  bonds  and  the  bonds  to  be 
issued  under  the  new  Act  Just  passed  repre- 
sented two  dolhtra  of  old  debt  for  one  dollar 
on  the  face  of  the  new  bonds;  and  this  new 
regulation  was  making  all  old  Indebtedness  re- 
ceTvftUeatpar.  It  was  neceaaary,  therefore.  In 
order  to  place  the  holders  of  Flippin  hoods 
who  liad  compromised  this  old  debt  for  fifty 
cents  on  the  doUar,  and  those  who  might  m 
the  nme  tmder  the  new  statute  just  passed,  at 
the  sune  rate,  on  an  equality  'mth  tnose  who 
still  held  the  old  debtunctkonged,  to  m^e  this 
difference  In  the  rate  at  whuh  they  might  be 
teodved  for  back  taxes. 

It  Is  the  decree  of  the  Supreme  Court  of 
Tennessee  holding  this  legislation  valid  which 
Is  KMlgned  for  error,  and  Uie  principal  error  in 
the  case. 

The  plalntUts  In  error  are  pertiea  who  held 
and  stID  hold  debts  against  the  City  of  Hem- 
phis,  whidiwere  not  secured  by  a  lien  or  claim 
on  any  tax  apecially  assessed  for  their  pameut 
Tlwlr  drtm  belonged  to  the  unpreferrea  clasa. 
While  a  large  part  of  the  debt  of  the  city  during 
the  time  between  tlie  first  and  latest  enactmenU 
we  have  mentioned  was  Mtisfled  by  using  It  in 
payment  of  back  taxes  at  the. rate  of  t^-  -*-' 
tan  for  oni 


obaerved,  alao,  tliat  the  special  taxes  aMessed 
'  r  writs  of  mandamiit  to  pay  tadgments 
to  the  repealing  law  could  only  be  paid 
and  M  far  -  ' '■■ '" 


nader  writs  of  mantUxnvt  to  pay  tadgmc 

ling  law  could  onlv  be  p 

money:  and  m  fast  as  it  was  paid  it  was  ap- 


is muDey;  auu  *i  ia»  as  n  was  inuu  u  waa  ap 
prcpriated  to  the  payment  of  the  debts  fo* 
which  It  wuspedflcally  assessed.    Andsoalso 
of  all  taxes  asaesaed  for  any  special  purpoM. 
One  result  of  this  pioceM  was  that  the  back 
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taxen  were  gradually  bein^  paid  and  satisfied 
by  exchange  for  this  old  inaebtedncss,  whereby 
the  holders  of  it,  who  sold  it  to  taxpayers  to  be 
used  for  that  purpose,  were  getting  something 
for  it,  and  both  the  indebtedness  and  the  back 
taxes  were  being  extinguished  by  a  process  of 
set-oft.  For  when  a  tax  debtor  became  by  pur- 
chase an  owner  of  any  part  of  this  debt,  the  ex- 
tinfiiiishment  of  the  tax  and  the  debt  was  clearly 
within  the  doctrine  of  set-off  of  mutual  obliga- 
tions. 

When,  however,  the  back  tax  receiver  began 
to  receive  in  payment,  under  the  law  of  1888, 
the  new  bonds  of  the  Taxing  District,  issued 
in  compromise  of  the  old  indebtedness,  these 

Slain  tiffs  in  error  insisted  that  this  could  not 
e  done  to  their  prejudice;  and  by  a  petition  to 
the  chancery  court  they  prayed  its  interference 
to  prevent  it.  As  the  language  of  the  statute 
was  plain  they  insisted  tnat  It  was  void  be- 
cause forbidden  by  the  Constitution  of  the 
United  States.  The  Supreme  Court  of  the 
State  held  the  law  to  be  valid,  and  hence  this 
writ  of  error. 

The  assignment  of  errors  in  plaintiff's  brief 
points  out  no  special  provision  of  the  Constitu- 
tion which  forbids  the  legislation  of  Tennessee 
complained  of,  which,  it  is  to  be  remembered,  is 
only  the  more  recent  statutes  we  have  re- 
f  eri'ed  to. 

*  The  language  of  the  brief,  as  repeated  in 
several  forms,  is  that  the  court  erred  because  it 
did  not  hold  that  these  statutes  as  construed  by 
the  court  were  a  violation  of  the  Constitution 
of  the  United  States,  and  devested  the  ri^ts  of 
plaintiffs  as  set  out  in  their  petition. 

This  expression,  when  the  argument  in  its 
support  is  examined,  resolves  itself  into  the 
proposition  that  chapter  92  of  the  Acts  of  1879 
conienred  on  them  some  right,  which  they  insist 
became  a  vested  right,  of  which  right  they  have 
been  deprived  by  tne  later  Act. 

But  we  do  not  see  what  right  was  vested  in 
them  by  that  statute.  It  is  to  be  remembered 
that  tfteir  debts  did  not  belong  to  any  class 
which  at  the  time  the  statute  was  passed  con- 
stituted a  lien  on  any  part  of  these  back  taxes. 
Such  liens  as  did  eidst,  or  such  vested  rights  in 
any  special  class  of  taxes  as  then  existed,  were 
carefiuly  preserved  by  the  statute;  and  these 
taxes  could  only  by  its  terms  be  collected  in 
money  and  used  to  discharge  these  liens  or 
special  claims.  It  gave  no  lien  of  the  general 
debtor  on  the  back  taxes  or  any  part  of  them. 
It  provided  for  their  collection  and  for  their 
use  when  collected,  in  payment  of  the  debts  of 
the  city.  In  this  respect  it  did  not  change  any 
existing  law,  but  provided  the  means  of  en- 
forcing the  rights  of  the  creditors  of  the  city 
against  its  assets. 

The  Legislature  having  assumed  charge  of 
the  property  of  the  defunct  corporation,  and 
undertaken  to  administer  its  assets,  passed  ju- 
dicious laws  for  this  purpose,  and  it  is  not  as- 
serted that  the  oriirinai  Act  which  allowed  the 
use  of  the  debt  of  the  dtjr  in  parent  of  the 
taxes  was  unjust,  though  it  required  two  dol- 
lars of  the  former  in  satisfaction  of  one  of  the 
latter.  All  holders  of  the  eeneral  city  debt  were 
placed  on  equality  in  this  respect  PIdntiffs 
here  could  have  used  their  debt  or  disposed  of 
it  in  that  manner,  as  others  did.  The  State  did 
not  come  under  any  obligation  to  pay  their 
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debt,  except  as  it  could  be  paid  in  this  moDnei 
and  it  did  not  guarantee  tnat  the  back  taxei 
whether  paid  in  this  manner  or  in  any  othci 
would  eive  it  a  fund  sufficient  to  pay  all  bocl 
indebt^ness.  It  only  undertook  to  ao  the  bes 
it  could  with  the  means  it  had. 

The  legal  and  equitable  ri^t,  in  a  ^ncrc 
way,  of  a  debtor  to  procure  the  obligationB  o 
his  creditor  and  use  them  as  a  set-off  for  tii 
own  debt,  will  hardly  be  denied  when  the  la^ 
of  the  State  authorizes  it;  and  such  a  law  csk 
be  liable  to  no  impeachment  as  devesting  veste 
ririits  or  impairing  the  obligation  of  contract  i 
mount  V.  Windley,  95  U.  8.,  178  [Bk.  24,  I 
ed.  434].  Both  the  orimnnl  Act  (chapter  9^ 
and  the  Acts  of  1888  did  this.  The  fact  tli« 
the  latter  Acts  made  a  change  in  the  rate  s 
which  this  set-off  should  be  allowed  did  n 
injustice  to  plaintiffs,  but  rather  favored  thezE 
since  it  permitted  their  debt,  with  its  aceamn 
lated  interest,  to  be  set  off,  dollar  for  doUaj 
whereas  this  could  only  be  done  before  at  t^w 
dollars  for  one.  It  did  them  no  injustice,  an 
violated  no  ri|^t  of  theirs  nor  any  contract  c 
theirs,  that  the  new  bonds  exduuiged  for  ol< 
indebtedness  should  be  receivable  for  bae 
taxes  at  the  same  rate  that  the  old  indebtednei 
would  have  been  received  if  noexchaiij^  lia 
been  made. 

We  see  no  vested  right  of  plaintiffs  whfdi  i 
violated  by  the  deoee,  no  contract  of  theh 
impaired  by  the  legislation  complained  of,  ai^ 
no  injustice  done  them,  and  eapedally  noo 
which  this  court  can  remedy. 

The  decree  of  ths  Supreme  Qmrt  of  Tmneswee  t 
thertfore  e^ffirmed, 

Aueoopy.  Test: 

Janet  H.  MoKeoney,  Otork«  Bap.  Ooiirt»  U.  1 


BOATMEira   SAVINGS  BANK.   I%gr.  ^^ 

9. 

STATE  BAYmOS  ASSOCIATIOK    OF 

ST.  LOUIS. 

(Bee  8.  OL,  Reporter^  ed.,  MMB89l> 

Juriedietion— 'federal  eontroter»i^  •  bankruptcy 

When  the  question  tn  a  state  oonrt  was,  'whethc 
the  presentaaon  of  a  oheok,  drawn  on  a  banlceEr  b* 
a  depositor,  transferred  to  the  holder  so  muoh  <j 
the  debt  due  the  drawer  as  was  sufficient  to  pay  tb 
oheok,  no  federal  question  is  presented  and  thd 
oourt  is  without  mrisdiotlon.  The  subsequeci 
bankruptcy  of  the  drawer,  and  a  claim  bytheDail 
of  a  eet-off  against  his  deposit,  under  •  6073.,  R.  R  d 
not  operate  to  give  this  oourt  Jurisdiction,  the  re* 
quesuon  at  issue  not  depending  on  the  bankrui: 
law 

[No.  228.] 

Argued  Apr.  1, 1886.    Decided  Apr.  IS,  1881 

IN  ERROR  to  the  St  Louis Courtof  Appeal 
of  the  State  of  Missouri. 
The  history  and  facts  of  the  case  appear  i 
the  opinion  of  the  court 

Meeere.  John  W.  Noble*  W.  Smllet 
PhilllDS,  P.  Phillips,  John  O.  Orrick  tan 
A.  If,  i^ardner^  for  plaintiff  in  error: 

The  case  presentea  arises  under  the  Bankran 
Act.    RS.,  §6018.  ^ 
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ii^  IM  U.  8l.  SOB  (bk.  27,  L. 

KmABOMof  Acfar^/H.  Ch. 
tlM.lUC.&,7«)(Bk.28,  L.ed.,088). 
ta  ^TW  '-  Strwmrt^.  88  WilL.  128 
BI.LIk.a.L.aL  11^ 

IbW^Mcf  (heArteoooTtVH  agiinst 
ki^MBMd  ud  eiodMd  bj  the  dcfend- 
AafaiiBMknmtAci.  TUaiiiUOurt 
*  ^HR  ift  ente  tbe  JoriidictioiL 

ivH¥.MWkl£.«90(SS  n.  a.  Ilk. 

Jx  AC  CWiidlw.  JMit  Jf  eioiier. 
^/fl«l*Md  OwfT« f .  AMdt.  for de- 

!h  MHl  ■■!  ■Onuiivclf  ihow  tlutt  the 
^smmh^mag  oooxtwM  founded  on  a 
>«■  rf  t  lidBil  qoMtkn. 

.mt-Fm,  u  w«d..  s  (61  n.  a.  bt  so, 

-K^AfTVart  Tsmn.  t.  atwnM  At, 
A  I  :l.  tMc  Ariiy  T.  ffrasi.  Id.,  Ki  (Id., 
K  Vm  *.  Ammt,  Id.,  aid  (Id.,  882); 
•-■<Ata..U..WllU..7ST):  BmthT. 


Bank  iDdoraedon  ibe  Bradley  draft  theamouni 
■tandlng  to  the  credit  of  tbe  Arm  at  the  time  o( 
the  failure,  and  proved  its  cl&lm  In  the  bank- 
niplcy  proceedJDK  for  the  b^ance  remalDbg 
due  after  this  Indoreement  was  made.  Up^a 
tbia  balance  dlridendt  were  paid  by  me  aa- 
rignee  in  bankruptcy.  Tbe  BsTings  AMOcia- 
Uon  also  proved  its  claim  In  bankruptcy  and 
recdred  dividend!  thereon.  The  total  amount 
of  Its  claim  was  much  more  than  the  amount 
of  the  checks. 

The  ground  on  which  the  Savings  Assoda- 
tion  aougbt  to  recover  in  the  suit  was  that  the 
pieaentt^a  of  the  chec^  to  the  Bank  for  pay- 
ment, while  there  was  a  balance  of  deposits  to 
the  credit  of  the  firm  exceeding  the  amount 
drawn  for,  charged  tbe  Bank  with  the  liability 
to  pay  thecbecka  to  the  ijaodatioQ  as  tbe  holder 
thereof.  The  defenses  set  up  by  the  Bank  in 
its  answer  were:  (l)that  tbe  bUlure  of  the  firm, 
and  notice  thereof  to  ttie  Bank,  wnsequivalenl 
to  inatmctiona  from  the  drm  not  to  pay  aov 
checks  that  might  thereafter  be  pTCMnled ;  2, 
that  the  Savings  AssodatJoo  was  not  the  as- 
dguee  or  indorsee  of  the  checb;  (8)  that,  in 
consideration  of  the  agreement  of  the  Bank  to 
pay  the  checks  if  the  Bradley  draft  was  col- 
lected, the  Savings  Association  bound  itaelf  not 
to  hold  the  Bank  liable  if  the  collection  was 
not  made;  and  (4)  that,  relying  on  this  agree- 
ment  by  the  associatkin,  the  Bank  credited  tbe 
full  amount  of  tbe  balance  of  deposits  in  favor 
of  tbe  Arm  upon  tbe  Bradley  draft  and  proved 
up  Its  demand  ag^nst  the  estate  of  tbe  bank- 
rupts on  account  of  tha  draft  for  no  more  than 
remained  due  after  this  credit  was  giv«i,  and 
that  dividends  were  paid  by  the  assignee  only 
on  the  amount  proven.  Upon  the  trial,  judg- 
ment was  given  In  favor  of  tbe  Savings  Associ- 
ation fi>r  the  full  amount  of  the  checks,  and 


ihis  Judgment  was  alflrmed  bv  tbe  Bt.  Louia 
Court  01  Appeals,  which  Is  tbenlgheet  court  of 
the  State  in  which  a  decision  In  the  suit  could 


be  had. 

We  are  unable  to  discover  any  federal  quef 
tion  In  tbe  record.  No  title,  right,  privilege  or 
Immunity  tmder  the  Constitution  or  laws  of 
the  United  States  was  set  up  In  the  plBBdin[^, 
and  no  claim  of  that  kind  was  made  at  the  trial. 
Tbe  whole  controversy  at  and  before  Ihe  trial 
seems  to  have  been  as  to  tbe  rigbtof  the  holder 
of  a  banker's  check  to  recover  sgainst  a  bank 
having  funds  of  the  drawer  when  presentation 
ha*  bMn  duly  made  and  payment  deDianded, 
and  as  to  the  effect  of  the  armnEement  between 
the  parties  when  it  was  agreed  that  tbe  Bank 
■bonld  pay  the  checks  if  the  Bradley  draft  was 
ooUe^eo. 

In  the  Court  of  Appeals  It  was.  amoDE  other 
tbingt,  assigned  for  error  that  "  tbe  ludginent 
was  against  the  right  of  the  defcnaant  to  a 
Judgment  in  his  favor,  under  tbe  provisiona  of 
the  Act  of  Congress  of  the  United  Stales  es. 
lablishing  and  providing  for  a  uniform  system 
of  bankruptcy,  in  force  at  the  time  of  the  trans- 
action between  the  parties,  out  of  which  the 
oontrovervy  arises":  and,  from  tbe  opinion  of 
the  court,  section  5078  of  the  Revised  Statutes 
seems  to  have  been  raUed  on.  That  section 
providta: 

"In  all  catea  of  mutual  debta  or  mutual 
credits  between  tbe  parties,  tbe  account  be- 
tween tbant  ibaU  ha  stated,  and  cue  debt  set 
17i 


r-264 


SUFBEMX  COUBT  OV  THB  UnTTBD  STATBa. 


Cor.  Tu 


off  aflainft  the  other,  and  the  halance  only  shall 
be  allowed  or  paid." 

No  riffbta  under  this  section  were  set  up  in 
the  pleadings  or  claimed  at  the  trial ;  and,  be- 
sides, the  right  of  the  Bank  to  apply  ^^lateirer 
credit  there  may  be  in  its  accounts  in  favor  of 
the  bankrupt  firm  to  the  reduction  of  the 
amount  due  on  the  draft  is  not  denied.  The 
only  dispute  is  as  to  the  amount  of  the  credit, 
ana  we  are  unable  to  see  that  the  bankrupt  law 
ia  involved  in  the  determination  of  that  question. 
The  Court  of  Appeals  decided  that  the  presen- 
tation of  the  checks  on  the  5th  of  November 
operated  as  an  equitable  assignment  at  that 
date,  of  an  amount  of  the  fund  then  standing  to 
the  credit  of  the  firm  equal  to  the  amount  of 
the  checks,  and  made  the  Savings  Association 
from  that  time,  in  equity,  the  creditor  of  the 
Bank  to  that  extent  Debta  are  provable 
against  a  bankrupt's  estate  as  of  the  date  of 
the  commencement  of  the  proceedings  in  bank- 
ruptcy. Bev.  Stat,  §  5067.  As  section  5078 
relates  to  the  amount  which  may  be  allowed 
upon  such  proof,  it  is  clear  that  the  mutual 
debts  or  mutual  credits  there  referred  to  must 
be  such  as  are  in  existence  at  the  same  date. 
In  the  present  case  the  question  was  whether 
on  the  5th  of  November,  1874,  more  than  two 
months  before  tiie  commencement  of  the  pro- 
ceedings in  buikruptcrv.  a  part  of  the  balance 
standing  to  the  credit  of  Oobb,  Dolhonde  &  Co. 
on  the  books  of  the  Bank  had  been  assigned  to 
the  plaintiff  in  this  action.  That  did  not  de- 
pena  on  the  bankrupt  law,  but  on  the  legal  ef- 
fect of  what  was  done  at  and  before  that  time 
by  the  parties,  and  when,  so  far  as  appears  from 
the  record,  no  proceedings  in  bankruptcy  were 
contemplated.  The  pomt  for  determination 
was  whether  the  presentation  of  a  check  drawn 
on  a  banker  by  a  customer  having  funds  to  his 
[260]  credit  transferred  in  equity  to  the  nolder  of  the 
check  so  much  of  the  debt  due  from  the  bank 
to  the  drawer  as  was  sufficient  to  pay  the  check. 
This  clearly  is  not  a  federal  que^on. 

ItfoUowt  that  we  hone  no  jurisdiction  of  ths 
case,  and  it  is  dismissed, 

Trueoopy.   Test: 

James  H.  MoKenney,  CSerk,  Sup.  Oourt,  U.  8. 
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BRADSTBEBT  COMPANY,  P^.  in  Bit., 

9. 

FORRESTER  H.  HIQGIN& 

(See  8.  On  Beporter'S  ed.«  SB8-a6L) 

Obsts  on  motion  to  dismiss  for  want  qfjurisdic- 

tion. 

1.  tTpon  the  dfcwntHwU  of  a  ease  for  wint  of  inrls- 
diotion,  OD  motion  of  the  defendant,  he  Is  entitled 
to  Judgment  for  the  oosts  of  the  motion. 

8.  The  riffht  to  decide  amotion  to  dismlsi  for  want 
of  iurisdiotlon  Implies  the  right  to  decide  as  to  costs 
inddent  to  the  motion. 

[No.  657.] 
Sulmiitted  Apr.  6,2886.    Deeidsd  Apr.  13,1886. 

Pf  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Mis- 
louri. 

Motion  for  an  order  that  the  plaintiff  in  er- 
ror be  required  to  pay  the  costs  of  printing  the 
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record  and  the  clerk's  fees  for  superriaing  tl 
same. 

Messrs.  W.  Hallett  Phillips,  EarTim 
Ess  and  Ohas.  L.  Dobson  for  defendant  in  enc 
in  support  of  motion. 

Mr.  Hmry  Wise  Chufaett*  for  plaint 
in  error,  eontra. 

Mr.  C^JtitfiM  Waits  deUvered  the  opi 
ion  of  the  court: 

.  This  writ  of  error  was  dismissed  at  aform 
day  in  this  term,  on  motion  of  the  defendant 
error,  for  want  of  Jurisdiction,  because  the  val 
of  the  matter  in  dispute  did  not  exceed  $5,0Q 
112  U.  8.,  227  [Bk.  28,  L.  ed.  TISI.  In  ord 
to  present  his  motion  to  dismiss,  it'oecame  t 
cessaiT  for  the  defendant  in  error  to  cause  t 
record  to  be  printed;  and  to  do  that  he  was  ooi 
peUed  to  pay  the  cost  of  printing  and  the  fee 
the  clerk  for  supervising.  The  Judgment, 
entered  on  the  motion  to  dismiss,  made  no  < 
der  as  to  costs,  and  the  defendant  in  error  ik 
moves  that  the  cost  of  printing  and  Uie  derl 
fee  for  supervising  be  taxed  against  the  plaii 
iff  in  error. 

It  has  been  often  decided  that  if  a  suitisd 
missed  for  want  of  jurisdiction  in  this  court 
Judgment  for  the  costs  of  the  suit  can  be  giv^ 
j^Ue  V.  CMidge,  2  Wheat,  868;  McKer 
Wattles,  9  Wheat,  660;  Strader  v.  Oraham, 
How.,  602  [59  U.  8.,  bk.  15,  L.  ed.  4641;  Eoi 
thaU  Y.  OoOeetor,  9  WalL,  566  [76 U.  8.,  bk. : 
L.  ed.  5621.  A  different  rule  prevails  wb 
there  has  been  a  reversal  here  because  the  C 
cuit  Court  did  not  have  Jurisdiction,  as  t 
court  has  authority  to  correct  the  error  of  t 
Circuit  Court  in  taking  jurisdiction.  Tun 
v;  EnriUe,  4  Dall.,  7;  Wtnehester  v.  Jackson 
Cranch,  514;  MorUalet  v.  Murray,  4  Crani 
47;  M.  O.  dL.  M.  R.  Oo.  v.  Swan,  111  U. 
887  [Bk.  28,  L.  ed.  465]. 

Here,  however,  the  question  is  not  aa  to  1 
ri|^t  of  the  defendant  in  error  to  recover  ] 
costs  in  the  suit,  but  only  such  as  are  incidt 
to  his  motion  to  dismiss.  It  has  been  decic 
that  the  writ  of  error  was  wrongfully  sued  < 
by  the  plaintiff  in  error.  To  get  rid  ox  the  w 
and  the  supersedeas  which  had  been  olMaii 
thereunder,  the  defendant  in  error  was  cc 
pelled  to  come  to  this  court  and  move  to  diamj 
That  motion  we  had  Jurisdiction  to  hear  and 
dde.  The  right  to  aedde  implies  the  right 
adjudge  as  to  all  costs  which  are  incident  to 
motion. 

Under  Rule  10,  section  2,  of  this  ooort 
was  the  duty  of  the  plaintiff  in  error  to  ca 
the  record  to  be  printed  and  topavall  the  c( 
and  fees  incident  thereto  in  time  for  use  wl 
required  in  the  progress  of  the  cause.  Ij 
faded  in  this  the  defendant  in  error  might  j 
the  costs  and  fees  and  thus  secure  the  printi 
Under  section  7,  in  case  of  reversal,  amnna 
or  dismissal  wiUi  costs,  the  amount  of  the  c 
of  printing  the  record  and  the  clerk's  fee  ai> 
be  taxed  to  the  party  against  whom  the  g« 
are  given. 

In  this  case  the  plaintiff  in  error  negiectec 
have  the  record  printed  by  the  time  it  '^ 
wanted  by  the  defendant  in  error  on  his  xnol 
to  dismiss.  Under  these  circumstances  ^wc 
not  doubt  our  authority  to  adjudge  the  cost 
cident  to  the  printing  against  the  plaintiff  ii 
ror  as  part  of  the  costs  of  the  motion  todian 
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UoBsoN  y.  Habtford  Carpbt  Co. 
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M  9  mm£9ghf  ordered  &ai  the  Judffmeni  here- 
to nmrf  m  ^mgndmi  90  as  to  charge  the 


.«■«!/ M  tffw  9itk  aU  the  eoete  of  the  motion 
m  mmm,  afafiA  timU  imd^de  the  eoet  of  print- 
i'^  at  mtrimd  the  elerifgfeeforeupervieing, 

.  Clerk,  8upu  Court,  U.S. 
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« for  the  infrlncanent  of  a  pa- 
trpeii^  wbere  no  profltB  were 
■ade  by  tbe  dezeodant,  the 
to  tbm  pialotUf,  m  damages, 
•^wiitejardiof  tafniiffiiur  oarpets  made 
""y^y^  irfiiiilini,  tbe  eum  per  yard  which 
^■inA  itf  ta*  ptthuXB  in  yw^irtfig  uid  fftiHng 


tins  itf  ta*  pttioKtB  in  yt«^irt*»y  and  fftiHny 
•tt  Ik*  nfited  dflilffn.  there  being  no 


value  imparted  to  tbe  carpet  hj 
ftat  KiGb  award  of  damages  was 
9«^a4  ttat  oBlj  mwntnal  damages  abould 


*7^»ftM  TwiDded  00  a  deslirn  patent«witba 
^artpoara  aad  aeparale  daimii  for  each  of 
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^immtd  neb  elatma  in  one  patent  does 
'  •  bviMrte  tbe  pafteoti,  or  anj  claim,  at  the 

*A«Atf  ihadmrigD  fbr  a  carpet,  substan- 
to  tbe  deacrl|Hk>n  and  tbe 

■  Asa  a  patent  for  a  design  Is  for 
«f  oU  OTBameBtt,  and  embodies  no 

netbeUllaUegeiin. 

and  is  taken  as  eon- 


no  profits,  and 

tai  eqnltj  fbr  tlie  In- 

tor  a  ^aslgn.  and  on  exoep- 

ha  Orcolt  Ooint^  allowed  a 
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Dobson  and  James  Dobson.  trading  as  John 
&  James  Dobaon  and  as  'The Falls  of  Schuyl- 
kill  Caipet  Mills."  No.  1  is  brought  by  the 
Hartford  Carpet  Company,  for  the  infringe- 
ment of  desini  letters  patent  No.  11074,  granted 
March  18,  1879,  to  the  plaintiff,  as  assignee  of 
Winthrop  L.  Jacobs,  for  three  and  one  half 
years,  for  a  design  for  carpets.  No.  2  is  brought 
hj  the  Bigelow  Carpet  tk>mpany,  for  the  in- 
fringement of  design  letters  patent  No.  10778, 
granted  August  18,  1878,  to  the  plaintiff,  as  as- 
ngnee  of  Hugh  Cristie,  for  three  and  one  half 
years,  for  a  design  for  caipets.  No.  8  is  brought 
by  the  Bigelow  Carpet  Company,  for  the  in- 
fringement of  design  letters  patent  No. 
10870,  granted  October  15, 1878.  to  the  plaint- 
iff, as  assignee  of  Charles  Magee,  for  three  and 
one  half  years,  for  a  design  for  carpets. 

No.  1  was  commenced  on  the  26th  of  April,  [441] 
1879,  and  Nos.  2  and  8  on  the  7th  of  May,  1879. 
In  No.  1  and  No.  8  the  defendants  appeared  by 
a  solicitor,  but  did  not  plead,  answer  or  de- 
mur to  the  bill,  and  it  was  taken  as  confessed, 
in  eadi  suit,  on  the  11th  July,  1879;  and,  on 
the  2d  of  September,  1879,  an  interlocutory  de- 
cree was  entered  in  each  suit  awarding  a  per- 
p^ual  injunction  and  an  account  of  pnmta  and 
damages. 

In  JNo.  2  an  answer  was  filed  on  the  8d  of 
September,  1879,  denybig  inMngement  and 
serang  up  a  want  of  noyelty.  A  replication 
was  med,  and  on  the  6th  of  Noyember,  1879, 
a  preliminary  injunction  was  granted.  Testi- 
mony was  taken,  and  on  April  28,  1880,  on 
final  hearing,  a  decree  was  made  for  a  peipetual 
injunction  and  an  account  of  profits  ana  dam- 
ages. Some  testimony  on  the  accounting  in 
Nos.  1  and  9  was  taken  in  Noyember,  1879, 
but  most  of  the  evidence  before  the  master  was 
taken  in  the  three  suits  at  the  same  time,  in 
June,  1880. 

In  No.  1  the  master  filed  a  report  on  Janu- 
ary 18, 1881,  setting  forth  that  the  plaintiff, 
bdore  the  master,  waived  all  claim  for  profits 
and  limited  its  claim  to  the  damages  it  had  suf- 
fered by  Uie  infringement;  that  toe  defendants 
had  sold  twen^  ptoces,  of  fifty  yards  each,  of 
carpet  containing  the  patented  design;  that  the 
plamUil  claimed  $18,400  damages,  being  67 
cents  a  yard  on  400  pieces  of  carpet  of  fifty 
yards  eacn,as  being  the  decresse  of  the  plalntiff'iB 
sales  caused  1^  the  infringement,  estimating 
the  cost  to  the  plaintiff  of  making  and  sellhig 
the  carpet  at  $1.08  per  yard,  ana  his  selling 
price  at  $1.75  per  yard;  and  that  the  master  had 
rejected  that  daim,  as  founded  on  admissible 
eyidoice,  and  a  further  claim  of  $8,000  dam- 
ages for  expenses  caused  to  the  plaintiff  by 
the  infringement,  in  getting  up  other  designs 
and  chanj^g  its  looms  to  other  caipets.  The 
report  was  for  six  cents  damages.  The  plaint- 
iff excepted  to  the  report  because  it  did  not 
find  profits  to  have  been  made  by  the  defend- 
ants and  did  not  report  more  than  nominal 
damages.  The  court  sustained  the  exceptions, 
and  decreed  to  the  plaintiff  $787,  being  for 
twenty  pieces  of  infringing  carpet  made  and 
sold  by  the  defendants  at  fifty-five  yards  per 
piece,  or  1,100  yards,  at  67  cents  per  yard,  as 
the  pUUntiiTs  profit  per  yard  on  carpet  of  the 
patented  design.  The  final  decree  was  for  $787  [442] 
and  costs,  ana  a  perpetual  injunction.  The  d^ 
fendants  have  appealed. 
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In  No.  2  the  master  filed  a  report  on  Janu- 
ary 18,  1881,  setting  forth  that  the  plaintiff, 
hcaore  the  master,  waived  all  claim  for  profits, 
and  limited  its  claim  to  the  damages  it  had  suf- 
fered by  the  infringement;  that  no  testimony 
had  hem  taken  showine  the  amount  of  the  de- 
fendants' OEdeof  the  inmnging  carpet;  that  the 
plaintiff  claimed  $11,250  damages,  beinff  75 
cents  a  yard  on  800  pieces  of  carpet  of  fifty 
yards  each,  as  beinff  tine  decrease  of  the  plaint- 
iff's sales  caused  by  the  infringement,  esti- 
mating the  costs  to  the  plaintiff  of  making  and 
selling  the  carpet  at  $1.10  per  yard,  and  his 
selling  price  at  $1.85  per  yard;  and  that  the 
master  had  rejected  that  claim  as  not  sustained 
by  the  evidence,  and  also  a  further  claim  for 
expense  caused  to  the  plaintiff  by  the  infringe- 
ment, in  getting  up  another  design  and  in  re- 
setting its  looms  to  manufacture  the  same.  The 
report  was  for  dx  cents  damages.  The  plaint- 
iff excepted  to  the  report  for  not  finding  more 
than  nominal  dama^.  The  court  sustained 
the  exceptions  and  decreed  to  the  plaintiff 
$750,  bdnfi"  for  twenty  pieces  of  infringing 
carpet  made  by  the  defendants,  at  fifty  yards 
per  piece,  or  1,000  yards,  at  75  cents  per  yard, 
as  the  plaintiff's  profit  per  yard  on  carpet  of  the 
patented  design.  The  final  decree  w^^  Zor 
$750  and  costs,  and  a  perpetual  injuLcti/^n. 
The  defendants  have  appealed. 

In  No.  8  the  master  filed  a  report  on  Janu- 
ary 18,  1881,  setting  forth  that  the  plaintiff, 
before  the  master,  waived  all  claim  for  profits, 
and  limited  its  claim  to  the  damages  it  had  in- 
curred by  the  infringement;  that  the  defend- 
.  ants  had  sold  thirty-one  pieces,  amounting  to 
1,684^  yards,  of  carpet  containine  the  patented 
design;  that  the  plaintiff  claimed  $8,750  dam- 
ages, being  75  cents  a  yard  on  5,000  yards  of 
carpet,  as  being  the  decrease  of  Uie  plaintiff's 
sales  caused  by  the  infringement,  estimating 
the  plaintiff's  profit  on  making  and  selling  the 
caipet  at  75  cents  per  yard;  and  thht  the  master 
had  rejected  that  claim  as  not  sustained  by  the 
evidence,  and  also  a  furthur  daim  for  the  cost 
of  getting  up  another  design  to  replace  the  one 
infringed.  The  report  was  for  six  cents  dam- 
ages. The  plaintiff  excepted  to  the  report  be- 
cause it  did  not  find  profits  to  have  been  made 
by  the  defendants  and  did  not  report  more 
than  nominal  damages.  The  court  sustained 
the  exceptions  and  decreed  to  the  plaintiff 
|1,312.50,  being  for  thirty-five  pieces  of  in- 
mnging carpet  made  and  sold  by  the  defend- 
ants at  fifty  yards  per  piece,  or  1,750  yards,  at 
85  cents  per  yard,  as  the  plaintiff's  profit  per 
yard  on  carpet  of  the  patented  design.  The  final 
decree  was  for  $1,812.50  and  costs  and  a  per- 
petual injunction.  The  defendants  have  ap- 
pealed. 

The  Circuit  Court  proceeded  on  the  ground, 
as  stated  in  its  decision  (10  Fed.  Rep.,  886),  that 
it  was  to  be  presumed  that  the  defendants'  car- 
pets displaced  in  the  market  an  equal  quanti^ 
of  the  plaintiff's  carpets;  and  that  the  profits 
which  the  plaintiffs  would  have  made  on  that 
Quantity  of  carpets  was  the  measure  of  their 
damages.  It  rejected  the  claims  for  losses  for 
any  greater  decline  in  the  plaintiff's  salM,  and 
on  loom8,as"too  remotely  connected  with  thede- 
fendants' acts  as  their  supposed  cause"  and  "too 
•peculative  in  their  character"  to  be  allowed." 

Leaving  out  of  view  all  question  as  to  the 
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presumption  that  the  plaintiffs  would  hi 
made  and  sold,  in  addition  to  the  carpets  of 
patented  designs  which  thejr  did  make  and  ■ 
the  infringing  carpets  which  the  defenda 
made  and  sold,  which  are  alleged  to  have  hi 
of  poorer  quality  and  cheaper  in  price,  it  is  pi 
that  the  price  per  yard  allowed  as  damages  ^ 
the  entire  profit  to  the  plaintiffs,  per  yard, 
the  manufacture  and  sale  of  carpets  of  the 
tented  designs,  and  not  merely  the  value  wh: 
the  designs  contributed  to  the  carpets.  Th< 
was  no  evidence  as  lo  that  value. 

It  is  provided  by  section  4921  of  the  Hevij 
Statutes  that,  in  a  suit  in  equit]^  for  the 
f ringement  of  a  patent  the  plaintiff  may,  oi 
decree  in  his  favor,  recover  the  damages  he  1 
sustained,  in  addition  to  the  profits  to  be  i 
coimted  for  by  the  defendant,  such  damages 
be  assessed  by  the  court,  or  under  its  directic 
and  with  the  same  power  to  increase  the  da 
ages,  in  the  discretion  of  the  court,  as  in  I 
case  of  verdicts;  and  the  damages  intended  t 
"the  actual  damages  sustained,'  in  the  langua 
of  section  4919.  Itoot  v.  E,  Co.,  105  U.  S.,  li 
212  ri^  26,  L.  ed.  975,  988],  By  section  48 
all  these  provisions  apply  to  patents  for  desi^ 

This  court  has,  in  a  series  of  decisions,  u 
down  rules  as  to  what  are  to  be  regarded 
"  profits  to  be  accounted  for  by  the  deiendan 
and  what  as  "actual  damages,"  in  suits  for  t 
infringement  of  patents;  and  no  rule  has  be 
sanctioned  which  will  allow,  in  the  case  ol 
patent  for  a  desi^  for  ornamental  figures  c 
ated  in  the  weavmg  of  a  carpet,  or  nuprint 
on  it,  the  entire  profit  from  the  manufacti: 
and  sale  of  the  carpet,  as  profits  or  dama^, 
eluding  all  the  profits  from  carding,  spmnin 
dyeing  and  weaving,  thus  regarding  the  enti 

Erofits  as  due  to  the  figure  or  pattern,  unless 
(  shown  by  reliable  evidence  that  the  enti 
profit  is  due  to  the  figure  or  pattern.  It  is  mi 
ter  of  common  knowledge  Uiat  there  is  an  i 
finite  variety  of  patterns  in  carpets,  and  thi 
between  two  carpets  of  CNqual  cost  to  make  ai 
equal  merit  as  to  durability  of  fabric  and  fo, 
ness  of  color,  each  with  a  pattern  pleasing 
the  taste,  one  having  a  design  free  to  be  us 
and  the  other  a  design  protected  by  a  patei 
the  latter  may  or  may  not  command  in  t 
market  a  price  larger  tnan  iiie  former.  If 
does,  then  the  increased  price  may  fairly  be  t 
tributed  to  the  design,  and  there  is  a  solid  bai 
of  evidence  for  profits  or  damages.  But,  she 
of  this,  under  the  rules  established  by  tl 
court,  there  is  no  such  basis.  The  sam«  pri 
dple  is  applicable  as  in  patents  for  inventior 
The  burden  is  upon  the  plaintiff,  and  if  he  fa 
to  give  the  necessary  evidence,  but  resorts,  i 
stead,  to  inference  and  conjecture  and  specul 
tioD,  he  must  fail  for  want  of  proof.  There 
anoUier  suggestion  of  |;reat  force.  The  carp 
with  the  infringing  dcsicn  may  be  made  on  : 
infringing  loom,  and  vanoius  infringing  proce 
es  or  mechanisms  for  carding,  spinning  or  d> 
ing  may  be  used,  in  makinfir  it,  and  if  the  c 
tm  profit  in  making  and  selling  it  is  necessnn 
to  be  attributed  to  me  pattern,  so  it  may  as  we 
on  principle,  be  attributed  to  each  of  the  oth 
infringements,  and  a  defendant  mi^t  becall 
on  to  respond  many  times  over  for  the  sar 
amount  There  is  Init  one  safe  rule— to  ref]ui 
the  actual  damages  or  profits  to  be  establish< 
by  trustworthy  legal  proof. 
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feaaoc  a^jomrj  to  cite  *t  lengUi  from  tbe 
^fccided  ^  this  eoart  on  tbe  siibJecL  It 
1  oBacK  to  icfer  to  them  m»  follotn:  Zi'r- 
««!■«  ■'■^■jrtA.  15  HO-W..546;  Aymourr. 
■r'va^  MUOW..4S0:   Jfaffarv.  nan»om.23 

r-.»».  n  w«ii .  «ao  rsi  n.  S-,  bt-  ao,  l.  ed. 

""    "        ..Va-*.  17W'«U..«0[84U.8..bk. 


*r  S..«4{Bk.  sa,  I*  ed.  8021;  Gunxif  FaUnt, 

•  ■  a  .  3«  'Id..  ai5];  Oarrc««>n  v.  CTori,  111 
'*  :*'CBi  K.L.ed.S71];  S^aeiT.rAorM, 
-    ^='I'.  .3TJ]. 

T^  "riA  nt.  irhicli  Applies  also  lo  ■  patent 
•«  I  Tiwi  !■■■  fonnolalfd  thus  bjthiscouTt, 
a  -«-rtfir«  T.  dor*  .-  "  Tbe  patenUe  must  in 
«Br7  -SB  0tc  erid^ooe  tending  toseparal«or 
■pv^M  Ae  defendant's  pro&ta  and  tbe  pa- 
n^Msdtao^^  bct'vecsi  tbe  patented  feature 
^  k  I  Mil  ami  festnres.  andaucheTideuce 
«K  W  Fe3»lile  and  tangible,  and  not  coDJec- 


H*  lad  afidactory  evidence  tbal 
•  ntf  A^Mges  >i«  to  be  calculated  on  the 
1^  ^^i^K.  fee  ib«  reaaon  that  tbe  entire 
^  ^  i^  arfacde  macbine  as  a  marketable 
mk  m  [yapgriy  and  legal!;  attributable  to 
k  aosMid  l&ure."     Tbe  caae  of  3(fg.  Co.  v. 


.ns?; 


t«  ^  rb"^  JuMlce,  m  tbe  opinion.  The 
k>atew^reeogniywi  in  that  caae,  and  the 
u»  w^  n^rtr  in  rasard  to  tbe  oil-nell 
^BvloTtdTed  because  there  was  oqIt 
'  *  od  for  tt,  which  coula 

tpplied  bf  aof  other 


%^  apM^oBlr'to  tbe  taau  through  theeje, 

'-^  »-,e»  of   eTanescent  capncc. 

sbodi^  it  b  not  necoaarllT 

fie  acxviceable  or  durable 

^  MM^tr^-  ^r  ibr  aamr use  hanng adiSer- 
Approval  of  the  paiticu- 
_  .na  J  tBTj  wdl  be  one  mo- 
r  ibe  article  OontafoiDg  it,  but 
K  tnCrtnaic  merits  of  quality 
rcbawr,  aside  f ropi 
o  attribute  Id  law 


fe*to  (see  TMmton  r.  WaMter,  ]U  D.  6.,  IM 
TanU,  105] ),  the  patent  must  be  held  valid  at  least 
for  the  purposes  of  lliis  case. 

In  No.  S,  the  question  of  proof  of  nmklngiuid 
sclliQg  bv  Che  defendants  before  suit  brought  is 
toisetT  But  wetbink,  on  the  pleaJdin^andall 
the  proofs,  including  tbe  defendant's  letter  of 
Apnl  13,  1880,  the  cose  is  mode  out.  The 
point  Is  also  taken  that  this  patent  is  void  be- 
cause it  has  a  claim  for  the  entire  pattern  and 
three  claims  for  each  of  three  constituent 
parts  of  it.  No  such  point  is  taken  in  the  an- 
swer, which  speaks  of  the  patent  as  one  for  a 
single  design.  If  the  Patent  Offlce,  in  view  of 
tbe  question  of  fees,  and  for  ottier  ressons, 
grants  a  patent  for  an  entire  design,  with  a 
claim  for  that  and  a  claim  for  each  one  of  r»- 
rioiu  cooBlitucnt  members  of  it.  as  a  separate 
design,  we  see  no  objection  to  it,  leaving  the 
novelty  of  the  whole  and  pf  each  part  ana  tbe 
validity  of  tbe  patent  open  to  contestation. 
Tbe  mere  Joinder  of  such  clairas  In  one  grant 
does  not  per  ss  invalidate  the  patent  or  any  par* 
ticular  claim,  at  the  objection  of  a  defendant. 

In  No.  3  objection  is  taken  to  tbe  patent  be- 
cause it  claims  "  the  design  for  a  carpet,  sub- 
Btaniislly  as  shown."  As  the  bill  is  the  saine 
In  form  as  that  in  No.  1  and  was  taken  pro 
ecn\fe*»o,  the  patent  is  valid  at  least  for  tbe  pur- 
poses of  this  case.  Aside  from  this  we  see  no 
good  objection  to  tbe  form  of  the  claim.  It  re- 
fers to  the  description  as  well  ss  the  drawing, 
in  using  tbe  word  "shown."  The  objection  is 
also  made,  as  lo  No,  8,  that  tbe  patentisforan 


^  by  the  language  of  the  bill  and  tbe  decree 
pro  etnifetio. 

Thejinal  deereei  inattc[f  if^tuiltartmenei, 
and  the  eaiet  are  rmnandid  to  (At  Circuit  Court 
teitk  directioriM  la  diiallov)  the  aumrd  of  dama^ 
■n  ea/Aruit.andloaaartl Hi  cenbdamagei  in 
iaeh,and  toaUme  to  (ht  defendant*  a  rtamrs  'a 
eath  COM  for  their  eotUnfteriTtterloeutaryd&arm, 
and  to  tJie  plainlijfin  Mchcam  areeoterj/for  ilt 
eo*U  to  and  induing  intertoetiioiyiUeret. 
Tmeoopy.   Teat: 

James  H.  UaKeDoer,  Cleik,  Sup.  Court,  IT.  B. 

Dissenting:  Mr.  JusMm  Bradlar. 


BUDaSR  OLAWSON,  P^.  in  Brr.,  I* 

e. 
UmTED  STATXa 
(See  8. 0,  Baponer'B  •a.,m-48aj 

Jtiriet  in  UtaA—velution  of  btUaetrt  in  potfg^ 
my^  S,  Act  March  U,  188t.  and  %  4, -Aet 
Am  t3. 1874. 

■Dndsr  I  tot  the  Act  of  Congrew  ot  Uanta  O, 
Ues  (aSUt.  at  L.  8D>.  wUoh  provides  "  that  In  ur 
moaecuHon  tor  Mgaioy.  polnanr  or  unlawful  oo- 
baUlatloD  under anr statute Intbe United etatia, 
ItehallbesalBataQteaosaof  ohaDeose  toanr  per- 
son drawn  or  sumaMMd  as*  Jurrman  or  talesman, 
-   .   .   ..._..._.._.. it  rffhttoramantohnvo 

ieUina,''tliepnioMdttigatoltnp«oetUieBiandJu- 
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a  penoD  not  before  held  to  aoawer,  are  a  part  of  the 
proeecutioii,  and  the  indictment  is  good,  although 
persons  drawn  and  summoned  as  mnd  Jurors  were 
«zoluded  by  the  court  from  serring  on  the  grand 
jury,  on  being  challeoged  by  the  United  states, 
for  the  cause  mentioned,  the  onallenges  being  found 
true. 

The  statute  applies  to  grand  jurors. 

Where,  under  •  4  of  the  Act  of  Oongress  of  June 
2S,  1874  (18  Stat,  at  JL,  254),  **m  relation  to  courts 
and  Judicial  officers  in  the  Territory  of  Utah,**  in 
the  trial  of  an  indictment,  the  names  in  the  Jury- 
box  of  800  Jurors,  provided  for  by  that  section,  are 
exhausted,  when  the  Jury  is  only  partly  Impaneled 
the  District  Court  may  issue  a  venire  to  the  u  nited 
States  marshal  for  the  Territory,  to  summon  Ju- 
rors  from  the  body  of  the  Judicial  district,  and  the 
the  Jury  may  be  completed  from  persons  thus  sum- 
moned* 

[No.  1363.] 

Arffued  Apr.  8,  1886.    Deddad  Apr,  80, 1885. 

rl  ERROR  to  the  Su^ireme  Oourt  of  the  Ter- 
ritory of  Utah. 

The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court.  See  also 
Oknoton  t.  V,  8.,  atUe,  47. 

Me$9r$,    FrankHn    S.    Rlehards     and 
Wayne  MaeVeaffht  for  plaintiff  in  error. 
Mr.  S.  F.  PhiUQis,  Midtor-Om.,  for  de- 
fendant in  error. 

Mr,  Ju$Uo$  Blatebford  delivered  the  opin- 
ion of  the  court: 

At  April  Term,  1884,  of  the  Third  Judicial 
District  Court  of  Utah  Territory,  Rudger  Claw- 
son  was  indicted,  under  two  counts  in  the  same 
indictment,  one  for  polygamy  and  the  other 
for  cohabiting  with  more  than  one  woman. 
The  first  count  was  founded  on  §  6852  of  the 
Revised  Statutes  of  the  United  States,  as 
amended  by  §  1  of  the  Act  of  Congress  of 
March  22, 1882  (228tat.  at  L. ,  80);  and  the  second 
on  section  8  of  that  Act  By  section  4,  coimts 
for  those  offenses  may  be  Joined  in  the  same 
indictment  The  defendant  was  tried  in  Octo- 
ber, 1884,  and  found  guilty  on  both  counts,  as 
charged,  and  septencM,  on  the  first  count,  to 
pay  a  fine  of  $(K)0  and  to  be  imprisoned  three 
years  and  six  months;  and  on  the  second  count 
to  pay  a  further  fine  of  tSOO  and  to  be  impris- 
oned the  further  term  of  six  inonths;  and  fur- 
ther, to  be  confined  tOl  the  fines  be  paid. 
From  this  judgment  he  appealed  to  the  Supreme 
Court  of  the  Territory,  which  affirmed  the  judg- 
ment and  sentence,  and  he  has  brought  the  case 
to  this  oourt  by  a  writ  of  error. 

The  indictment  was  presented  and  filed  tn 
oourt  April  24, 1884.  On  the  80th  of  April, 
1884,  before  plea,  the  defendant  moved  to  set 
aside  the  indictment,  on  the  ground  that  the 
grand  Jury  was  not  legally  constituted,  in  that 
qualified  grand  Jurors,  drawn  and  summoned, 
were  illegally  excluded  from  the  grand  jury 
on  the  challenge  of  the  prosecutinc^  attorney. 
The  motion  was  heard  on  an  agreed  statement 
of  facts,  which  is  set  out  in  the  bill  of  excep- 
tions, and  was  ovemilcdjjuid  the  defendant  ex- 
cepted to  the  dedsion.  The  first  error  here  as- 
signed is  that  that  motion  was  improperly 
overruled. 

By  §  4  of  the  Act  of  Congress  of  June  23, 
1874  (18  Stat,  at  L.,  264),  entiUed  "An  Act  in 
Relation  to  Courts  and  Judicial  Officers  in  the 
Territory  of  Utah,"  it  is  provided  as  follows: 
''That  within  sixty  days  after  the  passage  of 
this  Act,  and  in  the  month  of  January  annually 
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thereafter,  the  clerk  of  the  District  Court  i 

each  judicial  district,  and  the  Judge  of  probat 

of  the  county  in  which  the  District  Court  is  ne  j 

to  be  held,  shall  prepare  a  lury  list  from  whic! 

grand  and  petit  furord  shall  be  drawn,  to  serv 

m  the  District  Courts  of  such  district  until 

new  list  shall  be  made  as  herein  provided.  Sai< 

clerk  and  probate  jud^  shall  alternately  selec 

the  name  of  a  male  citizen  of  the  United  State 

who  has  resided  in  the  district  for  the  period  o 

six  months  next  preceding,  and  who  can  rea^ 

and  write  in  the  English  language;  and,  as  8€ 

lected,  the  name  and  residence  of  each  shall  b 

enter^  upon  the  list  until  the  same  shall  ooc 

tain  two  hundred  names,  when  the  same  shal 

be  duly  certified  by  such  clerk  and  probat 

Judge;  and  the  same  shall  be  filed  in  the  ofi^c 

of  the  clerk  of  such  District  Court,  and  a  dupL 

cate  copy  shall  be  made  and  certified  by  sue 

officers  and  filed  in  the  office  of  said  probat 

judge.    Whenever  a  grand  or  petit  jury  Is  to  b 

drawn  to  serve  at  any  term  of  a  District  Coui 

the  Judge  of  such  district  shall  give  public  nc 

tice  of  the  time  and  place  of  the  drawinG^  c 

sudi  Jury,  whidi  shall  be  at  least  twelve  day 

before  the  commeocement  of  such  term;  an* 

on  the  day  and  at  the  place  thus  fixed   th 

Judge  of  such  district  shall  hold  an  open  sessio 

of  his  court,  and  shall  preside  at  the  drawin 

of  such  jury;  and  the  clerk  of  such  court  shal 

write  the  name  of  each  person  on  the  jury  list 

returned  and  filed  in  his  office  upoo  a  scparat 

slip  of  paper,  as  nearly  as  practicable  of  th 

same  size  and  form,  and  all  such  slips  shall,  b, 

the  clerk  in  open  court,  be  placed  in  a  covens 

box,  and  thoroughly  mixod  and  mingled;  an( 

thereupon  the  United  States  marshal  or  hi 

deputy  shall  proceed  to  fairly  draw  by  lot  fron 

said  box  such  number  of  names  as  may  bav 

previously  been  directed  by  said  Judge;  and  i 

both  a  grand  and  petit  jury*are  to  be  drawn 

the  ^nd  jury  shall  be  drawn  first;  and  wbei 

the  oi awing  shall  have  .been  concluded^  th 

clerk  of  the  District  Court  shall  issue  a  venir 

to  the  marshal  or  his  deputy,  directing  him  t 

summon  the  persons  so  drawn,  and  the  sam 

shall  b6  duly  served  on  each  of  the  persons  » 

drawn  at  least  seven  days  before  the  commence 

ment  of  the  term  at  which  they  are  to  serve 

and  the  jurors  so  drawn  and  summoned  shal 

constitute  the  res^ar  grand  and  petit  juries  fo 

Uie  term  for  fdl  cases.    And  the  names  thu 

drawn  from  the  box  by  the  clerk  shall  not  b 

returned  to  or  again  placed  in  said  box  until 

new  Jury  list  shall  oe  made.    If  during  an; 

term  of  the  District  Court  any  additional  grani 

or  petit  jurors  shall  be  necessary,  the  same  shaJ 

be  drawn  from  said  box  by  the  United  State 

marshal  in  open  court;  but  if  the  attendanc 

of  Uiose  drawn  cannot  be  obtained  iu  a  rRasoc 

able  time,  other  names  may  l)e  drawn  in  th 

same  manner.  ♦  *  ♦  The  grand  jury  must  in 

quire  into  the  case  of  every  person  imprisone* 

within  the  district  on  a  cnminal  charge  an< 

not  indicted.  •  •  •  " 

A  jury  list  of  200  persons  from  which  t 
draw  grand  and  petit  jurors  for  the  Tliird  Ju 
dicial  District  Court  for  the  year  1884  was  made 
certified  and  filed  in  the  office  of  the  clerk  o 
the  court,  under  the  above  cited  provisions  o 
the  Act  of  June  23,  1874,  and  a  number  wa 
set  opposite  to  each  name.  Those  having  eve 
numbers  opposite  to  their  names  were  seiectei 
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^  »  fwhtfc  pdiT  and  «era  reputed  Uor- 
^H,  nd  iboiE  haTing  odd  mimben  opposite 
k  a«:  MBci  wm  aelccied  by  th«  clerk  of  the 
mbI  ■««  Kpoted  DM  to  be  HormoDs. 
•iteCK of  March.  1684.  at  a  Kadou  of  the 
cK  ten  aamea  were  drawn  from  the  Jury 
A  3^  vtnck  ID  tsapane)  a  grand  Jnir  for 
MUri7cra.iaM.  OftbMetUilT,  tbfrteen 
a  eamten.  and  MTcnteeo  oda  numbera. 

whom  ten  bad 
Uwm  odd  Dombera.  Thoae 
tws-.-tn  poMoa.  during  the  proceeOingi  to 
Eaia  At  pud  Jury,  were  all  called  and 
mnmiat^aBd  >■  to  tbeir  quallflcBtioDS 
■  pal  Janca.  fifteen  of  tlieni  being  each 
ia^teJi^knnDgouestioDa:  "Doyou  oelleve 
:  k  locViBe  ua  tenet*  of  the  Mormon 
^3:1*  Dd  roB  beliere  In  the  doctrine  of 
y.ai  ■■iHjl .  aa  tao^t  by  the  Mormon 
TssA"  DoyoabelieTehianrhtforanuuiIo 
w>  MR  thin  ene  ondiToroed'wife  llrlng  at 
^matiat'^  Each  of  the  flftecD  persona  BO 
II  ij^aul  uMaeieJ  Ibe  qoestioni  afflnna- 
.-^  or*  *«  tfaennp<n  challo))^  hy  the 
■■I"  g  MUiniey,  and  the  coni*  illowed 
attkon  lod  ezdnded  each  c>  ihoae  flf- 
^  TTTHM  fioB  the  grand  Jury.  Thus  erery 
w  ^  Aa  tveaty-llTe  peraoaa  who  wai  a  re- 
m>  XctaoB  wim  Kidoded  from  the  grand 
"  bck  <<  the  fifteen  petaOD*  ao  Interro- 
mmWiH  tk*  qiMliltcatiana  pnacribed  bj 
•tlfpnltafiata.  imkaadiiqnaHfledbyBncn 
^^  The  defendant  had  not  tMoacharxed 
•a  T  wU  10  Hewer  the  oOenaee  charged  in 
tt  TftTBtat.  or  any  crimhia]  offenae,  at  the 
to  At  inad  Joiy  waa  impaneled;  the  ex- 
■MSM  «( ite  persooe  called  aa  grand  Jmon, 
tftt^Brafta,  were  wholly  conducted  and 
a*fcTft*pecaec«itiagallomey;  andnoqttea- 
^  *■!  pwyownded  to  or  anfwaed  by  per- 
wnh aM  tnUBben  oppoaite  their  namee, 
^KW(  lUr  rcOgloaa  li^iil  After  thoae 
"^^  fBMoa  wen  excluded,  only  ten  grand 
B«  uHMd  by  Ibe  United  Biata  remained, 
M<*«  m el  thirty  originallr  drawn;  and 
*^VM  tg  eo^  Mdered  a  orawiiig  of  ten 


teoD  hundred  find  sixty-two,  entitled  'An  Act  to 
Punish  and  Prevent  the  Practice  of  Polygamy 
in  the  Terrilorifs  of  the  United  States  and  Other 
Placea,  and  Digapprovlng  and  Annulling  Cer> 
tain  Acts  of  the  Le^alstive  Assembly  of  tbeTer> 
ritory  of  Utah';  or,  second,  that  he  believes  it 
right  for  a  man  to  have  more  tlian  one  living 
and  undlvorced  wifeat  thesametime,  or  tolivo 
in  the  practice  of  cohabiting  with  more  than 
—  woman;  and  any  person  appearing  or  of- 


fered aj 


slur 


id  challenged  on 


cause  of  challenge,  and  other  evidence  may  be 
Introduced  bearuigupon  the  qneellon  raisedby 
such  chaUenge;  and  this  question  shall  be  tried 
by  the  court.  But  as  totbe  first  groundof  chal- 
lenge before  mentioned,  the  person  challenged 
shall  not  be  bound  to  answer  If  he  aball  say 
upon  his  oath  that  be  declines  on  the  noona 
that  his  answer  may  tend  to  criminate  Umself; 
and  if  he  shall  answer  as  to  said  first  ground. 
Us  answer  shall  not  be  given  in  evidence  in  aaj 
criminal  prosecution  against  him  for  any  of- 
fense named  in  sections  one  or  three  or  this 
Act;  hut  if  he  declines  to  answer  on  any  gnmnd 
he  shall  be  refected  as  Incompetent" 
As  each  of  the  fifteen   i ' 


and  excluded  answered,  when  queationed  on 
oath,  that  be  believed  H  right  for  a  man  to 


tap- 
ply  because  the  defoidaot  bad  not  been  held 
to  answer,and  there  was  no  prosecution  against 
him.    The  language  of  the  tectionis,  that '" 


praeecutiou.  and  that  tbe  prosecution  couldnot 
begin  until  after  the  arand  jurv  had  been  com- 
pletely impaneled.  But  we  ttdnk  this  Is  too 
narrow  a  view  of  the  statWe.  Ilie  whole  scom 
of  section  S  lato  prescribe  what  shall  be  sum- 
cient  catises  of  challenge  to  be  made  by  the 
United  States  in  a  case  of  Ugamy,  polygamy 
or  unlawful  cohabitation.  I(  la  the  United 
Btates  a}oDe  which  would  deelie  to  exclude 


contemplated  that  a  person  to  be  prosecuted 
for  the  offenses  specified  would  challenge  for 
any  of  the  causes  set  forth.  The  miscfaieflo 
be  remedied  was  the  having  as  grand  Jurors,  r^nsi 
Bgniost  the  interest  of  tbe  United  States,  the  '-***''' 
persons  specified,  in  a  pro«ecutloii  for  thepar- 
ticularolienses named.  Ifthegrand juryenten 
upon  the  InvestlgaUon  of  cases  involving  Um 
o&Cnsee  derfgnaUd,  and  such  Invesdgation  re- 
sults in  the  finding  of  an  Indictment  for  any 
of  those  offenses,  it  cannot  properly  be  il- 
legedby  tbe  defendant  in  tbe  Indictment  that 
the  proaecutJon  did  not,  within  the  meaning 
of  section  S,  berln  with  the  first  step  In  the 
proceediogt  to  obtain  the  grand  Jury  which 
found  the  indictment.  And,  for  tbe  protec- 
tion of  the  defendant  himself  it  would  neo- 
CMarily  ho  equally  held  that  he  was  oiUtled 
to  claim  that  such  proceedlnn  were  a  port  of 
the  prosecution  sgahist  him,  Mcoaae  otherwise 
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he  could  hxTt  no  right  to  question  those  pro- 
ceedings. 

The  prosecution  was  one  for  offenses  created 
by  a  statuteof  the  United  States.  That  is  the 
meaning  of  section  5  of  the  Act.  And  it  is  not 
an  objection  that  can  be  urged  by  this  defend- 
ant tmit  the  same  grand  jury  might  have  been 
called  upon  to  act  on  other  offenses  than  those 
named  in  that  section. 

It  is  also  urged  that  section  5  does  not  apply 
to  grand  Jurors.  The  language  is, '  'any  person 
drawn  or  summoned  as  a  Juiyman  or  tidesman" 
— "any  person  appearing  or  offered  as  a  iuror 
or  talesman."  In  view  of  the  fact  that  by  g 
4  of  the  Act  of  June  28,  1874,  both  grand 
Jurors  and  petit  Jurors  are  to  be  drawn  from 
the  box  containing  the  two  hundred  names,and 
are  to  be  summoned  under  wnires,  and  are  to 
constitute  the  regular  grand  and  petit  Juries  for 
the  term,  and  of  the  further  fact  that  the  per- 
sons to  be  challenged  and  excluded  are  persons 
not  likely  to  find  indictments  for  the  offenses 
named  in  section  5,  we  cannot  doubt  that  the 
words  "Jurymen"  and  "Juror"  include  h  grand 
Juror  as  wdl  as  a  petit  Juror.  There  Ib  as  much 
ground  for  holding  that  it  includes  the  former 
alone,  as  the  latter  alone,  if  it  la  to  include  but 
one.  It  must  include  one  at  least,  and  we  think 
it  includes  both.  The  purpose  and  reason  of 
the  section  include  the  grand  Juror;  and  there 
Ib  nothing  in  the  language  repugnant  to  such 
▼lew.  The  use  of  the  words  "drawn  or  sum- 
moned as  a  Juryman  or  talesman,"  and  of  the 
words  "appearing  oroffered  as  a  Juror  or  tales- 
r4841  inan,"  does  not  have  the  effect  of  confining  the 
^  ^  meaning  of  "Juror"  to  "petit  Juror,"  on  the 
yiew  that  the  ordinary  meaning  of  "^desman" 
refers  to  a  i)etit  Juror.  A  grand  juror  is  a  jury- 
man and  a  Juror,  and  is  drawn  and  summoned, 
and  it  might  weU  have  been  thought  wisest  to 
mention  a  "talesman"  specifically,  lest  the  words 
"Juiyman"  and  "Juror*  might  oe  supposed  not 
to  include  him. 

It  is  objected  that  none  of  the  grand  Jurors 
who  were  retained  on  the  panel  were  interrogat- 
ed as  to  whether  they  believed  it  right  for  a 
man  to  Uwe  in  the  practice  of  cohabiong  with 
more  than  one  woman.  As  to  this  it  is  suffi- 
cient to  say  that  the  challenges  were  based  on 
^e  affirmative  answers  to  the  third  question, 
and  that  the  statute  only  specifies  what  shall  be 
a  sufficient  cause  of  challenffe,  and  does  not 
compel  the  making  of  the  challenge  or  the  ask- 
ing of  the  questions. 

After  the  motion  to  set  aside  the  indictment 
was  overruled,  the  trial  was  had  on  a  plea  of 
not  gufltv*.  In  impaneling  a  Jury  it  appeared 
that  the  ust  of  Jurors  drawn  and  summoned  for 
the  term,  and  also'  the  general  Jury  list  for  the 
year,  consistin|:of  two  hundred  names  selected 
and  returned  K>r  a  general  Jury  list,  were  ex- 
hausted, and  that  no  names  remained  in  the 
general  Jury  box.  Thereupon  the  prosecuting 
attorney,  on  the  ground  that  the  Jury  list  pro- 
vided for  by  statute  was  exhausted,  moved  the 
court  that  an  open  venire  issue,  to  summon  such 
Jurors  as  were  necessary.  The  defendant  ob- 
jected to  the  issuing  of  an  open  venire  or  any 
venire  for  Jurors,  on  the  ground  that  there  was 
DO  law  authoridng  it  The  court  overruled 
the  objection,  and  the  defendant  excepted.  By 
an  order  of  the  court  a  venire  was  then  iasaea 
to  the  United  States  marshal  for  Utah  Territory, 
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commanding  him  to  summon  from  the  body  < 
the  judicial  district  fifty  jurors.  They  we: 
summoned,  and  on  the  return  of  the  vent 
the  panel  was  challenged  by  the  defendant  b 
cause  the  jurors  were  selected  and  summonc 
on  an  open  venire.  The  cballenee  was  ove 
ruled  and  the  defendant  excepted.  like  pr 
ceedings  took  place  in  respect  to  two  f  urthc 
open  veniree  for  thirty  and  twenty-four  juroi 
respectively.  Of  the  twelve  persons  who  con 
posed  the  iury,  eleven  were  obtained  from  thot 
summoned  under  the  open  veniree. 

It  is  assigned  for  error  that  the  petit  Jury  wi 
illegally  constituted,  in  that  the  court  hod  n 
right  to  summon  petit  Jurors  on  an  open  venir^ 
The  argument  Ib,  that  the  provioons  of 
4  of  the  Act  of  June  28, 1874,  are,  on  their  f  ao 
exclusive;  that  the  method  prescribed  by  th^ 
section  for  obtaining  jurors  is  the  only  one  thi 
can  be  employed;  that  only  the  pronate  iudg 
and  the  clerk  of  the  court  can  select  the  ji 
rors  and  make  the  Jury  list;  that  the  grand  an 
petit  jurors  for  a  term  must  be  drawn  by  th 
marshal  from  a  box  containing  names  of  pe 
sons  thus  selected,  and  constitute  the  reguLe 
grand  petit  juries  for  the  term;  that  if,  durin 
tne  term,  any  additional  grand  or  petit  juroi 
are  necessary,  they  must  be  drawn  by  the  ma 
shal  in  open  court  from  the  same  box;  an 
that  if  the  two  hundred  names  are  all  (kaw 
out,  for  grand  or  petit  Jurors,  at  any  time  du 
ing  the  year,  there  can  be  no  more  indictmeni 
found,  or  any  more  civil  or  criminal  jury  triai 
had,  in  the  court  of  the  district  for  the  res 
of  the  year,  because  it  is  provided  in  section 
that  the  jurors  drawn  from  the  box  shall  I 
jurors  ozuy  for  the  term,  of  which  there  ai 
four  in  the  year,  and  that  the  names  draw 
shall  not  be  again  placed  in  the  box  until  a  ne^ 
jury  list  is  made,  which  Ib  to  be  done  anni 
ally  in  January.  A  result  so  disastrous  t 
the  administration  of  Justice,  so  certain  to  in 
pair,  if  not  destroy,  public  and  private  ri^hi 
Is  not  to  be  permitted  unless  imperatively  n 
quired.    The  Act  of  June  23,  1874,  does  n< 

grescribe  the  making  of  a  new  list  by  the  pn 
ate  Judge  and  clerk  except  once  a  year,  i 
January,  or  the  making  by  them  of  an  add 
tional  fist  at  any  time  auring  the  year.  Bv 
that  Act  does  not  directly,  or  by  implication  c 
intendment,  exclude  the  use  of  an  open  venit 
when,  the  two  hundred  names  are  exhauste 
during  the  year.  It  provides  that  the  juroi 
drawn  and  summoned  sball  constitute  "th 

Jular  grand  and  petit  juries  for  the  term,  f o 
cases."  By  other  provisions  of  law,  each  c 
the  district  courts  of  the  Territory  is  require 
to  hold  four  terms  a  year.  There  is  no  doub 
that  jurors  must  be  drawn  from  the  two  hue 
dred  names,  or  those  of  them  renudning  in  th 
box^so  long  as  any  remain.  But  the  questioi 
la,  what  is  to  be  done  when  those  names  ar 
exhausted  ?  If  there  is  no  method  that  can  b 
resorted  to  to  obtain  Jurors  in  such  event,  th 
provisions  in  §  6  of  the  Act  of  1882,  fo 
challenges  by  the  United  States,  with  a  viei 
to  indictments  for  the  offenses  named  in  thfi 
section,  will  have  proved  suicidal,  and  resulte 
in  destroying  all  opportunity  to  find  or  try  sue 
hidictments.  We  are  not  rderred  to  any  stati 
tory  provision  in  any  Act  of  Conness  or  an 
Act  of  the  Territory  which  forbids  the  use  o 
an  open  venire  when  the  200  names  are  e: 
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Horr  T.  Pbopli  or  tsx  Tbsbitoxt  cur  Utah. 


■t  fi,  tliBt  tlia  pioTiiloiii 
tf  I  >  rf  a«  Act  of  1889  coTBT  tbe  entire 
f  Jaron  and  do  not  allow 
117  tatmmma,  and  that  ench 
mmm  tmmn  be  nMrted  to  onleai  afflrma- 
9-  ■■■*  snhorii^,  dtnected  Ut  tbe  my 
|iK  ■  H  tt  fsond. 

Bt  fiifc^M  Conn  of  Utah,  in  Ita  optnion 
den(at)ndcDMntiD  tbe  present  case  -lid 
M  tia  te  MT  aatote  of  Coagnet  or  of  tbe 
T  TTtaf  incdj  auIbonzinK  the  open  venirt, 
K  nmJ  At  power  lo  taoe  it  on  Ibe  fact  that 
■Sfras  wM  fabcKBt  Ib  tbe  coort  and  was 
MtoMte  b*  laj  Hatule  in  force  in  Utahi 
■tUdauft'loOawcduan  IiuMent  to  the 
^MtMd  doty  of  tbe  IMstrictCoortto  hold 
a  — ^  ad  aj  bj  Joiy  indictments  for 
^K  Wt  coBcnr  is  thia  view  w  f  ar  aa  the 
«Eatei:(mm<ra*fiertbe  extianstion  of 
kxindradDaBca  ia  concerned. 
Tk  favA  taioa  of  the  Act  of  1874  pre- 
^taatiyiiobeolMerTed.ta  tbe  extent  in 
eat^Boasaaj  mk.  It  proceeds  on 
kn«*«  tb  Jofj  Hat  of  two  hundred 
H>  >■  hiMmaat  for  oidinaiy  purpoaea, 
«  BiB^Hn  ii,  f  or  "  tbe  ngnlar  KTand  and 
i*]HHfartbeiefin'*iaDd  ItprovideiwhM 
ttkWdHi  so  loBC  >a  then  are  anr  names 
<iakiksK.  BotltiasaetitaalowliatabaU 
1  ^M  «ka  Oe  namea  are  all  exhausted. 
:  touJartidtbeotdiiiarjaDd  well  known 
vckMofa  OTira.  Horeorer,  section  B 
<k  is  i<  UBt,  in  r^aid  to  prosecutions 
b  k  (H^  CMC,  pnKribcs  what  shsU  be 
•  ^faa  ansa  o(  challeoice  to  a   penon  , 


Act  of  Utah  of  Febniaiy  S9,  ISTS,  all  issuei 
of  fact  in  criminal  cases  must  be  tried  by  juiy, 
aud  bj  section  7  the  defendant  in  a  criminal 
action  Is  entitled  to  a  speedy  trial.  A  ttnira  to 
jmxtrs  is  a  wnt  necessary  to  the  exw- 


ciae  of  the  jtuisdiction  of  the  court  and  agree- 
"   '    "  '  '     and  uaagea  of  law,  wnere 

excluded,  and  where  the 


the  principles  and  Ui 
It  IS  not  foroidden  or  exclui 
Bfilrm&tiTe  provisions  of  law  have,  so  far  as 
they  extend,  been  first  observed.  In  U.  S.  v. 
Bill  (before  cited)  Chitf  Juttiet  Hanhall, 
speaking  of  the  law  as  it  then  existed,  says : 
■It  has  been  Justly  observed  that  no  Act  of 
Congress  directs  grand  jnriea  or  defines  tbeir 
powers.  By  what  authority,  then,  are  they 
Bummoued,  and  whence  do  they  derive   tlieir 

B)wers  T  The  answer  is,  Ihat  Uie  laws  of  the 
niled  States  have  erected  courts  which  are 
InTealed  with  crlmiuBl  Jurisdiction,  This  Ju- 
risdiction ihey  are  boond  to  exercise;  and  it  can 
only  be  exercised  through  the  instru mentality 
of  grand  juries.    They  are  therefore  Klven  by 


Indispensable  T    Tbe  answer  is  obvious. 
Docessity  Is  co-eztenslve  with  that  jurisdiction 
to  which  It  is  easenliaL" 

The  cases  to  which  we  are  referred  by  tbe 
plalDtiff  in  error  were  cases  where  express 
statute  provisions  had  been  dlsre§arded  or 
violated.  If,  in  this  case,  an  open  twntrs  had 
been  issued  before  tbe  two  nnndred  names 
wen  exhausted,  a  different  question  would 
have  been  presented. 

The  noard  sAotw  no  arror,  and  the  judgment 
Ua^imed. 
True  oopr.    Test ; 

Jamas  H.  HaEenney,  Oleck,  Sop.  Oourt,  U.S. 


FBEDBBIOE  HOPT,  F{ff.  Ai  Brr., 


(See  a.  a,Beporter>s  ed.  tO-O^y 
Orimtiua  proetdvra—Oode  <^  VUA—drfKHm 


•nnder  tbeUteta  Oodeof  (MnlnalPioaednreot 
IBIS,  a  ludnient  upon  a  veidlot  at  aulitr  of  i — 
dnr,  tfie  nooM  of  wbkili  atataa  tibat  lEbs  o 


ohaind  tbe  iaxj,  and  does  not  oodMIu  tbeoharsa 
iowimit.  DOrsbowthatwlth  thsdefMidaiit'soon. 
notttwasclVcaonllr,  lsanoiMoai,Biid  must  b« 


PI  ERROR  to  the  Bapreme  Conrt  of  the  Ter> 
ritorvofUtah. 

Tbe  history  and  facts  of  tbe  case  ^tpear  ia 
(he  opinion  of  tlie  court. 

Mem*.  R.  N.  BMkln,  W.  O.  Van  Oornt 
nd  B,  B.  Snidtr,  for  plaintiff  in  error. 

Mr.  Wm.  a.  MKnrr,  Amt.  AOf-Om.,  for 


Mr.  JvtUei  Oi«r  delivered  the  oplnloii  of 
tbe  court: 
This  Is  a  writ  of  error  to  rereiw  a  Judfrnant 

•Head  DOta  by  Jfr.  JiHtto*  aki.T. 
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rendered  by  the  Supreme  Comt  of  the  Terri- 
toiy  of  Utah,  affliTaing,  upon  appeal  from  the 
District  Court  of  the  Third  Judioal  District  of 
the  Teorritory,  a  judgment  and  sentence  of 
death  upon  a  conviction  of  murder.  The  de- 
cisions A  this  court,  after  former  trials  of  the 
case,  are  reported  in  104  U.  S.,  681  [6k.  26,  L. 
ed.  8781,  and  110  U.  S.,  674  [Bk.  28,  L.  ed. 
2621. 

One  of  the  errors  now  assigned  in  the  brief 
filed  in  behalf  of  the  plaintiff  in  error  is  that 
the  record  did  not  comply  with  the  statute  of 
TJtah  requiring  that  the  written  charges  of  the 
court  should  rorm  part  of  the  record. 

[489]  In  the  copy  of  the  record  of  the  District  Court 
contained  m  Uie  record  transmitted  by  the  Su- 
preme Court  of  the  Territory  to  this  court,  the 
statement  relating  to  the  charge  of  the  court  to 
the  Jury,  and  the  exceptions  to  the  charge,  are 
as  follows:  On  May  6  the  case  was  finally 
argued  by  the  counsel  for  either  party,  "and 
the  court  charged  the  jury;  defendanrs  coim- 
sel  except  generally  to  the  instructions  giveii  by 
the  court  on  its  own  motion,  and  exception  al- 
lowed; and  a  yerdict  of  guOf^  of  murder  in  the 
first  degree  was  retumea  and  entered."  And  on 
May  lo,  "  the  time  allowed  by  law  for  filing  the 
bill  of  exceptions  herein  haying  passed,  the 
court,  upon  application  of  defendant's  counsel, 
refuses  to  further  extend  the  time.  Defendant 
excepts."  The  record  also  shows  that  on  May 
10,  uter  judgment  and  sentence,  a  notice  of 
appeal  was  filed  by  the  defendant  with  the 
clerk,  and  a  copy  of  the  notice  served  on  the 
district  attorney. 

Appended  to  the  brief  filed  in  this  court  in 
behalf  of  the  United  States  is  an  affidavit,  taken 
January  7, 1886,  of  the  deputy  derk  of  the  Dis- 
trict Court,  testifying  that  the  coxmsel  for  the  de- 
fendant at  the  trial  in  that  court,  who  requested 
him  to  prepare  the  transcript  of  record  on  ap- 
peal to  the  Supreme  Court  of  the  Territory,  re- 
quested him  to  omit  the  written  charge  given 
by  the  court  to  the  Jury  at  the  trial,  and  told 
him  that  no  point  was  to  be  made  by  the  de- 
fendant upon  the  instructions  given  by  the 
court  to  the  Jury;  that  the  transcript  prepared 
in  accordance  with  that  request  was  aeUvered 
by  the  derk  to  the  counsel,  and  by  them  filed 
with  the  derk  of  the  Supreme  Court  of  the 
*  Territory;  that  l^  reason  alone  of  Uiat  request 
the  written  charge  was  omitted  from  the  rec- 
ord; and  that  no  bill  of  exceptions  was  ever 
filed  or  offered  to  be  filed  or  presented  to  the 

,  -  _  _ ,     Judge  of  the  District  Court  for  settlement 

^  •*  57  ^^  ^^^  ^^«  °^  Criminal  Procedure  of 
1878,  the  charge  of  the  court  to  the  lury  "  must 
be  reduced  to  writing  before  it  is  given,  unless 
by  mutual  consent  of  the  jjarties  it  is  given 
orally."  §  267,  cL  7.  Within  fiyo  days  after 
judgment  upon  a  conviction,  the  derk  must 
annex  together  and  file  the  papers  necessary  to 
constitute  the  record,  including  "4.  A  copy  of 
the  minutes  of  trial;  6.  A  copy  of  the  minutes 
of  the  judgment;  6.  The  bill  of  exceptions,  if 
there  be  one;  7.  The  written  charges  asked  of 
the  coiut  and  refused,  if  there  be  any;  8.  A 
copy  of  all  charges  ffiven  and  of  the  indorse- 
ments thereon."  §  889.  The  defendant  may 
dther  take  exceptions  to  the  instructions  of  the 
court  to  the  jury  in  matter  of  law  at  the  trial 
of  an  indictment,  or  he  may,  without  a  bill  of 
exceptions,  appeal  from  a  final  judgment  of 
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conviction  on  any  question  of  law  presenter 
by  written  charges  requested,  given  or  refused 
or  any  other  question  of  law  appearing  on  th 
record.  §§  809,  815,  858,  860.  The  manner  o 
taking  an  appeal  is  by  flline  a  notice  with  th 
derk  of  the  court  in  which  me  Judgment  is  en 
tered,  and  sirring  a  copy  thereof  upon  the  at 
tomey  of  the  adverse  party.    §  868. 

The  statute  expressly  and  peremptorily  n 
quires  that  the  charge  of  the  court  to  the  jur 
shall  be  reduced  to  writing  before  it  is  given 
unless  by  mutual  consent  of  the  parties  it  i 

fiven  orally;  and,  as  has  already  been  adjudge 
y  this  court  in  this  case,  the  giving,  withou 
the  defendant's  consent,  of  any  oral  charge  o 
instruction  to  the  Jury  is  an  error,  for  wbici 
judgment  must  be  reversed.  104  U.  S.,  63 
[Bk.  26.  L.  ed.  8781.  The  requirement  of  th 
statute  that  the  clerk  of  the  court  in  which  th 
trial  is  had  shall  indude,  in  making  up  its  re< 
ord,  a  copy  of  aU  written  charges,  as  well  as  c 
the  minutes  of  the  trial,  is  equally  positivi 
The  object  of  these  provisions,  requiring  the  ii: 
structions  to  be  in  writing  and  recorded,  is  t 
secure  an  accurate  and  authentic  report  of  th 
instructions,  and^to  insuro  to  the  defendant  th 
means  of  having  them  revised  in  an  appellat 
court 

When  the  record  shows  that  the  Jury  wei 
diarged  by  the  court,  nothing  can  excuse  tb 
omission  to  set  forth  in  the  record  a  charge  i 
writing,  except  express  consent  of  the  def  endax 
that  it  should  be  given  orally,  and  that  consei 
must  appear  of  record.  The  record  must  dthc 
set  forth  the  charge  in  writing,  or  a  waiver  b 
the  defendant  of  such  a  charge.  If  it  does  ne 
ther,  it  fails  to  show  what  is  made  by  expres 
statute  an  essential  requisite  to  the  validif^  c 
the  conviction,  and  contains  upon  its  face 
fatal  error,  of  which  the  defendant  may  ava 
himself  by  appeal,  without  tendering  a  bill  c 
exceptions. 

Tlie  duty  of  making  up  a  complete  record  I 
the  duty  of  the  clerk;  and  the  duty  of  seein 
that  the  record  contains  everything  that  acti 
bUj  took  place,  necessary  to  support  the  ooi 
viction,  is  the  duty  of  the  district  attorney.  ] 
the  copy  of  the  record  made  up  by  the  derk  c 
the  District  Court,  and  entered  by  the  defen< 
ant  in  the  Supreme  Court  of  the  Territory,  wc 
defective  in  a  material  point,  the}  district  attoi 
ney  might  have  moved  in  the  latter  court  t 
have  the  defect  supplied  by  certiorari  or  oth< 
proper  process.  The  defendant  and  his  coui 
sd  were  under  no  obligation  to  cure,  and  cai 
not  be  hdd  to  have  wuved,  any  defect  in  tb 
record,  but  were  entitled  to  take  advantage 
eiUier  in  the  Supreme  Court  of  tiie  Territor 
or  in  this  court,  of  any  error  apparent  upon  tl 
record  as  it  stood  in  that  court. 

Applying  these  prindples  to  the  record  l> 
fore  us,  the  conviction  cannot  be  supporte< 
The  record  merdy  states  that  the  court  charge 
the  Jury,  and  does  not  state  whether  the  char^ 
was  written  or  oraL  If  the  charge  was  wn 
ten,  it  should  have  been  made  paR  of  the  re 
ord,  which  has  not  been  done.  If  it  was  ora 
the  consent  of  the  defendant  was  necessary,  an 
that  consent  does  not  appear  of  record  an 
cannot  be  presumed. 

It  is  hardly  necessary  to  add  that  the  affidav 
taken  since  the  entry  of  the  case  in  this  cou 
cannot  be  considered.    The  lawfulness  of  U 
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theroforo  cannot  be  obanged  without  mutual  oon- 
•ent. 

14.  The  Acts  of  the  General  A«embly  of  V  iivlnla 
of  January  28,  1882,  and  the  amendatory  Act  of 
March  18«1)4H,  are  unconstitutional  and  void  be- 
cause they  impair  the  oblijradon  of  the  contract  of 
the  State  with  the  coupon  bolder  under  the  Act  of 
March  80. 1871 ;  and  that  beinsr  the  main  objectof 
the  two  Acts,  the  ylce  which  invalidates  them  pei^ 
vades  them  throughout  and  in  all  their  provisions. 
It  is  not  practicable  to  separate  those  parts  which 
repeal  and  abolish  the  actions  of  trespass  and  tres- 
pass on  the  case,  and  other  particular  forms  of  ao- 
tioa,  as  remedies  for  the  taxpayer,  who  has  tend- 
ered his  coupons  in  pasrment  of  taxes,  from  the 
main  object  of  the  Acts,  which  that  prohibition 
was  intended  to  effectuate ;  and  it  follows  that  the 
whole  of  these  and  similar  statutes  must  be  de- 
clared to  be  unconstitutional,  null  and  void.  It  also 
follows  that  these  statutes  cannot  be  regarded  in 
the  courts  of  the  United  States  as  laws  of  the  State, 
tobeobeyed  as  rules  of  decision  in  trials  at  com- 
mon law  under  I  721,  Bev.  Stats.,  nor  as  regulating 
the  practice  of  those  courts  under  1 914,  Bev.  Stats. 

IB.  The  present  case  is  not  covered  t^  tbe  decis- 
ion in  Anton!  v.  Oreenhow.  107  (J.  8.,  7w  [bk.  27,  L. 
ed.  468),  the  points  now  involved  being  expressly  re- 
served  in  the  Judgment  in  that  oase. 

[No.  588.] 

Argued  Mar.  to,  tS,  t4»  ^»  iS83.    Decided 

Apr.  to,  1885, 

F\  ERROR  to  the  Hustings  Court  of  the  City 
of  Richmond,  State  of  Virginia. 

The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court.  See  also  the  six 
following  and  related  cases,  poet,  198,  199, 
200,  202,  204,  and  205,  and  the  dissenting 
opinion,  applicable  to  and  entitled  in  aU,  poet, 
207  (880).  ^ 

Meeere,  William  !••  Boyall,  Daniel  fl. 
Cliamberlain*  Wm«  M*  Evarts,  Wag^r 
Swayne  and  TFm.  B,  Homblotoer,  for  pl^tiil 
in  error: 

No  question  of  Jurisdiction  can  arise  in  these 
cases  on  the  nround  that  these  are  suits  against 
the  State  of  Virginia. 

A  suit  against  a  public  officer  for  trespass  Is  a 
suit  against  such  a  person  individually  and  per- 
sonally and  not  against  the  political  State  or 
body  of  which  he  is  th^  officer. 

U.  8.  Y.  Lee,  196  U.  S.,  196  (bk.  27,  L.  ed. 
171);  OunrUngham  y.  B.  R  Co.,  109 17.  S.,  446 
(bk.  27,  L.  ed.  992). 

The  existence  and  terms  of  the  oontract  of 
the  State  of  Yirnbiia  to  receive  the  coupons  for 
taxes  and  other  dues  to  the  State  are  not  open 
to  dispute. 

AnUmi  v.  Wright,  22  Gratt^  888;  Wiee  v. 
Rogere,  24Gratt.,  169;  Clarke  Y.Tyler, 9(iQtT9,\X,, 
187;  uaHman  y.  Oreenhow,  Wi  U.  S.,  672  ffk. 
26,  L.  ed.  271);  AnUmi  y.  Oreenhow,  107  U.  8., 
769  (Bk.  27,  L.  ed.  468). 

The  coupon  is  a  legal  tender  for  the  tax. 

AnUmiY,  Wright,9^^prajWieeY,Biogere,tupra; 
Clarke  y.  Tyler,  eupra;  WiUiameon  y.  Maeeey, 
88  Gratt.,  287;  Hartman  y.  Oreenhow,  eupra. 

A  tender  of  that  which  ought  to  be  recdved 
for  a  tax  produces  exactly  the  same  effect,  so 
far  as  the  rights  of  the  taxpayer  are  concerned, 
as  a  receipt  by  the  officer  of  what  is  tendered. 

Bennett  v.  HunUr,  9  Wall,  826  (76  U.  S., 
bk.  19,  L.  ed.  672);  Traeey  y.  Irwin,  18  Wall. 
549  (85  "U.  S.,  bk.  21,  L.  ed.  786);  Atwood  y. 
WeomeMV.  S.,  188 (Bk.  25,  L.  ed.  471);  U. 
B,  V.  Lee,  106  U.  S.,  196  (Bk.  27,  L.  ed.,  171); 
Thamdihe  y,  U.  8.,  2  Mason,  1. 

Property  taken  imlawfully  by  a  public  officer 
may  be  recoyered  in  detinue. 

SumUeif  T.  Lambert,  1  Wash.  (Va.),  808 ; 
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(yi^eiU  v.  Henderson,  15  Ark..  285;  Owt'n'^ 
Fieher,  2  A.  K.  Marsh..  268;  Ocerjield  v.  "jj 
lett,  1  Mo.,  749;  Beazelyy,  Mitehdl,  9  Ala.,  7 
JSpauldingv.  Scanland,  4  B.  Mon.,  865;  Hai 
Seed,  15  B.  Mon.,4r9;  SehvienbergY.Camjli 
14  Mo.,  491. 

This  court  will  enjoin  the  collection  of 
state  tax  laid  under  an  Act  whicii  impairs  I 
obligation  of  a  contract 

Dodge  v.  Wooleey,  18  How.,  881  (59  U.  8.  J 
21,L.ed.  401);  R.  B.Co,  v.i2W<f.l8Wall.  264 
U.  S.,  bk.  20,L.  ed.  568)  ;C%ar2»fon  y.Braneh, 
WalL,  470(82  U.  S., bk.  21,  L.  ed.  198); Bra\ 
v.  Charleston,  92  U.  S.,  677 (Bk.  28.  L.  ed.  71 
Humphery  y.  Peguee,  16  WalL,  244  (88  U. 
bk.  21.  L.  ed.  ^Sa^',6ameof  FriendUeeY.Bm 
8  WalL,  480  (75  U.  S.,  bk.  19,  L.  ed.  41 
Washington  University  y.  Bouse,  Id.,  489  (1 
498);  MeOee  y.  Maihis,  4  WalL,  148  (71  U. 
(Bk.  18.  L.  ed.  814). 

It  will  enjoin  the  collection  of  any  tax  wh 
the  laws  of  the  United  States  forbid  the  Sti 
to  impose. 

Osbom  y.  JB^nA:,9  Wheat ,  888;  POt^m  Y.Ba 
101 U.  S.,  148  (Bk.  25,  L.  ed.  901);  Oummi 
y.  Bank,  id.,  158  (Id.,  908);  Davis  y.  Oray, 
WalL,  220  (88  U.  S.,  bk.  21,  L.  ed.  458). 

A  court  of  equity  will  always  enjoin  the  < 
lection  of  a  tax  where  it  is  dear  that  in  mak 
the  collection  the  officer  is  a  simple  naked  t 
passer.  His  character  of  officer  and  hisfu 
tion  as  collector  give  him  no  immunities  wt 
the  character  of  trespasser  is  fixed  on  him  cl< 
ly  and  without  doubt 

Belknap  v.  Belknap,  2  Johns.  Oh.,  4 
FrewinY.  Lewis,  4  Myine  &  C.  249;  Oomm 
wealth  y.  Supervisors,  29  Pa.  St  121;  Leba] 
y.  JB.JB.a>.,  77111.,  589. 

Messrs.  F.  S.  Blair*  AUihOen.  of  Ylrgii 
A«  H.  Garland*  R.  T.  Merrick*  J.  Am 
Smith  and  S.  B.  Witt,  for  defendant  in  en 

We  rely  on  the  following  cases  against 
Jurisdiction  of  the  court  ana  the  right  to  nu 
tidn  Uie  foregoing  suit  against  the  State  and 
officers. 

LouisianaY,  Jumel  and  Elliott  v.  TTOte,  101 
S.,  711  (Bk.  27.  L.  ed.  448);  Anions  y.  Or. 
haw.  Id.,  769  (Id.,  468);  Cunningham  ▼.  B. 
Co.,  109X7.  S..  446  (Bk.  27,  L.  ed.  992). 

Virginia  has  consented  to  be  sued  in  here 
courts  and  by  remedies  she  has  prescribed.  ] 
she  can  be  sued  in  no  other  tribunal  and  b} 
other  procedure. 

The  coupons  were  not  verified  to  be  genr 
by  a  y«:dict  of  a  Jury  and  the  Judgment  of 
court,  as  required  by  either  the  Act  of  Janu 
14, 1882,  or  that  of  January  26, 1882,  foi 
in  Acts  of  1881-82,  the  firvt  of  which  Acts 
decls^^d  to  be  constituticmal  and  to  funm 
complete  remedy  to  the  taxoaycrs,  by  the 
preme  Court  of  the  United  States  in  Antont 
Oreenhow,  supra;  and  the  later  Act  of  Janu 
26, 1882,  was  in  effect  declared  to  be  const 
tional  and  to  afford  a  sufficient  remedy,  by 
Supreme  Court  in  the  case  of  Tennemee 
Sneed,  96 17.  S.,  71  (Bk.  24.  L.  ed.  611). 

Mr.  Justice  Katthews  delivered  the  opii 
of  the  court: 

The  pUiintiff  in  error,  who  was  also  plaii 
below,  Drought  his  action  in  detinue  on  the  \ 
day  of  Aprfl.  1888,  against  Samuel  O.  Or 
how,  for  the  recovery  of  specific  personal  p 
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>«««•*  flOoe  deak  of  the  Tshie  of  (90, 
rafAet  JBBSleelaUM  CMtj  of  Richmond, 
faa^ri  ibc  cue  for  want  of  Inrisdicdoii. 
DfMl  WW  lakn  by  Um  pkinUff  (o  the 
ap  Cn«(  Cor  tbe  Clt;  of  RidimoDd, 
I  at  bcM  wan  fomtd  bj  ureenieDt  of 

■  »  W  •■  foOow*:  That  tbe  plaintiff  was 
^m^lk^dtjol  RidunoDd,  in  the  Btat« 
c^  ik«  be  owed  to  the  Sute  of  Tir- 
,  lor  ^itm  OB  wouqtj  owned  by  bim  in 
■r  te  Ac  jw  1888.  tl2.4a,  which  said 
•■•  Aa*  aad  larlable  for,  uiider  tbe  laws 
n)M.«a  the  «m  day  of  December.  1882; 
BcMMd^M,  ft"""-*  C.  Onenhow,  wu 
^^^w  ^  Oe  Cl^  of  Richmond,  and  aa 

■  ^Bsad  br  tew  with  the  duty  of  col- 
K  »  4m  to  Ifae  State  of  Vinhiia  by  aU 
^■i  mideityi  that  on  the  Kthdayof 
L  ?^  tte  defeadant,  aa  aoch  Tieaaurar 

's  npoD  tl 

o  aoede  Jor  payment  of  bla 
Caadant  in  payment  there- 
C  ^m  m  lawful  money  of  the  United 
«,  ^  conpiBB  Innwd  by  the  State  of  Vir- 
1  nriw  dbc  proriMOw  of  the  Act  of  the 

bJ  '"^     or  (hU  <)t9t*  (If  Man^b  AD 


Biy  86,  1882;  sod  that  therefore  the  defend- 
ant does  Dot  onlawfully  or  wroDgfuily  detaia 
""  plaintifl'B  property  levied  on  byUtedefend- 
,  ae  Treaauier  of  toe  Citv  of  Mchmond,  for 
plaintUTataiea;  and  judzment  was  accord- 
ingly rendered  for  the  defena&nt. 
It  appears  from  the  record  that  there  was 


izesthe  c 

tralnt  of  personal  property,  npoo  tbe  ground 

that  these  Acts  are  repugnant  to  lection  10  of 


of  said  Acts  and  against  the  rights  claimed  by 
Uie  plaintiff  tinder  tbe  Constitution  of  the 
United  States.  The  Huetings  Court  Is  the  high- 
est court  of  the  State  to  which  the  said  cause 
could  be  t&ken. 

Tbe  Act  of  JaniA'/  Se,  1882,  the  validity  of 
which  is  thus  questlcHied,  is  as  follows: 

"Be  it  vuteUdbuth^  Q«n»ral  Ammlityef^ 
&aU  ef  Virginia,  rniat  the  several  tax  coHectors 
of  this  Commonwealth  ahall  receive  In  dis- 
charge of  the  taxea.Iicetite  taxes  and  other  dues, 
gold,  diver.  United  States  treasury  notes,  Do- 
Bonal  bank  currency,  and  nothing  else;  pro- 
vided that  In  all  cases  in  which  an  officer 
charged  by  taw  with  tbe  collection  of  revenue 
due  toe  Slate  ahall  take  any  steps  for  the  col- 
lection of  tame  claimed  (o  be  due  from  any 
dtlzen  or  taxpayer,  such  person  against  whom 
such  step  Is  taken.  If  he  conceivea  the  same  to 
be  unjust  or  ille^,  tx  against  any  statute,  or 
to  be  unconstitutiona],  may  pay  toe  same  un- 
der proteet,  and  under  such  payment  the  officer 
collecting  tbe  same  shall  pay  sacb  revenue  Into 
tbe  stale  treasury,  giving  notice  at  tbe  time  of 
such  pavment  to  the  treasurer  that  the  aame 
was  paia  mider  protest  The  person  so  paying 
such  levenoe  tnay  at  any  time  within  thirty 
days  after  making  such  iMmnait,and  ikot  longer 
thereafter,  soe  the  said  officer  socollectlngsuch 
revenue  in  the  court  having  Jurisdiction  of  the 
paitiea  and  amounts. 

"If  n  be  determined  that  the  same  was  wrong- 
tuDy  ctdlected,  for  any  reason  going  to  the  mer- 
its M  the  same,  then  the  court  tr^ng  the  case 
mav  certify  of  recordthatthesamewas  wrong- 
fully paid  and  ought  to  be  refunded;  and  theie- 
upoD  tbe  auditor  of  putdlcaccounla  shall  issue 
Us  proper  warrant  for  ttte  same,  whidi  shall 
be  paid  In  preference  to  other  t^aims  on  the 
treasury,  except  sndi  as  have  prioriQr  by  oon- 


lect  revenue  li  ,  ,    _ 

olBoen  under  this  law,  the  same  being  other 
and  different  funds  than  tbe  taxpayer  may 
teooer  or  claim  the  right  to  pi^,  than  nch  as 
are  herein  provided;  and  no  writ  for  tbe  pre- 
vention of  any  revenue  claim,  or  to  hinder  or 
delay  the  collection  of  the  same,  shall  in  any 
wlae  issue,  either  injunction,  mpsrMlMM,  man- 
damu4,  prohibition  or  any  other  writ  or  pro- 
OSM  whatever;  but  in  all  cases,  if,  for  any  le*- 
1B7 


270  806 


BUPREMS  COUBT  OV  THE  UnITBD  StaTES. 


Oct.  Tei 


BOD,  any  person  shall  claim  that  the  revenue  so 
collected  of  him  was  wrongfully  or  illenilly 
collected,  the  remedy  for  such  person  shall  be 
as  above  provided,  and  in  no  other  manner. 
In  all  such  cases,  if  the  court  certify  of  record 
that  the  officer  defendant  acted  in  good  faith 
and  diligently  defended  the  action,  the  neces- 
sary costs  incurred  by  him  shaU  be  taxed  to 
and  paid  by  the  State,  as  in  criminal  cases. 
The  commonwealth  attorney  for  the  county  or 
corporation  in  which  suit  is  brought  shall  appear 
and  represent  the  defense.  In  every  case  where 
judgment  is  rendered  for  the  defendant,  a  fee 
of  $5  shall  be  taxed  in  favor  of  said  attorney 
and  against  the  plaintifiF,  and  whenever  the 
court  snail  refuse  to  certify  the  good  faith  and 
diligence  of  the  officer  defending  the  case,  a 
like  fee  of  $5  shall  be  taxed  against  said  officer. 
Any  officer  charged  with  the  collection  of  rev- 
enue, who  shall  receive  payment  thereof  in  any- 
thin?  other  than  that  hereinbefore  provided, 
shall  be  deemed  guil^  of  a  misdemeanor,  and 
fined  not  less  than  $100  nor  more  Itian  $500,  in 
the  discretion  of  the  court;  but  nothing  herein 
contained  shall  be  construed  to  subject  any  of- 
ficer of  the  State  to  any  suit,  other  than  as  nere- 
inbefore  provided,  for  any  refusal  on  his  part 
to  accept  in  payment  of  revenue  due  the  State 
any  kind  or  description  of  funds,  security  or 
paper  not  authorized  by  this  Act. 

**  2.  This  Act  shall  be  in  force  from  and 
after  the  first  day  of  December,  eighteen  hun- 
dred and  eighty-two." 

The  18th  section  of  the  Act  of  ApfO  1,  1870, 
(Acts  of  1878-79,  p.  818),  so  far  as  materia/,  is 
that  "it  shall  be  the  duty  of  the  treasuKT, 
after  the  first  day  of  December,  to  call  upon 
each  person  chargeable  with  taxes  and  levies, 
who  has  not  paid  the  same  prior  to  thattime,or 
upon  the  agent  of  such  person  resident  within 
the  county  or  corporation,  and  upon  failure 
or  refusal  of  such  person  or  agent  to  pay  the 
same  he  shall  proceed  to  collect  by  distress  or 
otherwise."  Gioods  and  chattels  uistrained  by 
an  offlcer,by  provisions  of  other  statutes  then  in 
force,  were  required  to  be  sold  at  public  sale 
after  due  notice,  as  prescribed. 
1277]  The  Act  of  Januaiy  26, 1882,  was  amended 
by  an  Act  which  was  passed  and  took  effect 
March  18, 1884,  by  the  addition  of  the  follow- 
ing sections: 

"Sec  2.  Whenever  any  papers,  purporting 
to  be  coupons  cut  from  Dondis  of  this  State, 
shall  be  tendered  to  the  collecting  officer  In  pay- 
ment of  any  taxes  due  to  the  State  by  any 
party  desiring  to  brinff  a  suit  under  this  statute, 
it  sluill  be  the  duty  of  the  collecting  officer  to 
place  the  coupons  so  tendeied  in  an  envelope, 
to  seal  the  said  envelope,  write  his  name  across 
the  seal  thereof,  indorse  it  with  the  numbers 
of  the  coupons  enclosed,  and  return  it  to  the 
taxpayer.  Upon  the  trial  of  any  proceeding 
under  this  Act  the  said  coupons,  enclosed  in 
the  said  envelope  so  sealed  and  indorsed-,  must 
be  produced  in  evidence  to  prove  the  tender. 
If  the  court  shaU  certify  that  the  money .  paid 
under  protest  ought  to  be  refunded,  Uie  said 
coupons  shall  be  delivered  to  the  auditor  of 
public  accounts,  to  be  canceled  simultaneously 
with  the  issue  of  his  warrant 

"Sec  8.  No  action  of  trespass  or  trespass 
on  the  case  shall  be  brought  or  maintained 
against  any  collecting  officer  for  levying  upon 
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the  property  of  any  taxpayer  who  may  h: 
tendered  in  payment,  in  whole  or  in  part,  s 
coupon  or  paper  purporting  to  be  a  coup* 
cut  from  bonds  of  tnls  State,  for  such  tajc 
and  who  shall  refuse  to  pay  his  taxes  in  so 
silver^  United  States  treasury  notes,  or  natio 
bank  notes.  The  suit  contemplated  by  tl 
Act  shall  be  commenced  by  a  petition  filed 
rulesL  upon  which  a  summons  shall  be  isst 
to  the  collecting  officer;  and  the  said  s 
shall  be  regularly  matured  like  other  actic 
at  law,  and  the  coupons  tendered  shidl 
filed  with  said  petition." 

The  contract  which  the  plaintiff  m  error 
le^  has  been  violated  is  with  the  State 
Virginia,  and  is  contained  in  the  Act  of  Mai 
80,  1871,  known  as  the  Funding  Act,  entitl 
*'An  Act  to  Provide  for  the  Funding  and  Pi 
ment  of  the  Public  Debt,"  and  in  the  bonds  a 
coupons  issued  under  ite  authority.  It  provid 
for  the  funding  of  two  thirds  of  the  existi 
State  debt  and  of  two  thirds  of  the  inter 
accrued  thereon  to  July  1,  1871,  in  new 
per  cent  bonds,  to  run  thirty-four  years,  1 
bonds,  coupon  or  registered,  payable  to  on 
or  bearer,  and  the  coupons  to  bearer,  a 
declared  that  the  coupons  should  be  paya 
semi-annually  and  "be  receivable  at  u 
after  maturity  for  all  taxes,  debts,  dues  a 
demands  due  the  State,"  and  that  this  shoi 
be  expressed  on  their  face.  For  the  remain] 
one  tnird,  certificates  were  to  be  issued 
the  creditors  to  hold  as  claims  against  i 
State  of  West  Virginia,  that  bein^  assun 
as  her  just  proportion  of  the  entire  debt.  "I 
der  this  Act,"  it  was  said  by  Uiis  court 
Hartman  v.  Qrtenhow,  102  U.  S.,  672,  i 
[Bk.  26,  L.  ed.  271,  2741,"a  large  number  of 
creditors  of  the  State,  holding  bonds  amou 
ins — including  interest  thereon — to  ab 
tbirty  millions  of  dollars,  surrendered  th 
and  took  new  bonds  with  interest  coupons 
nexed  for  two  thirds  of  their  amount  and  c 
tificates  for  the  balance.  A  contract  was  tl 
consummated  between  the  State  and  the  hold 
of  the  new  bonds  and  the  holders  of  the  c 
pons,f  rom  the  obligation  of  which  she  could  b 
without  their  consent,  release  herself  by  i 
subsequent  legislation.  She  thus  bound  I 
self  not  only  to  pay  the  bonds  when  they 
came  due.  but  to  receive  the  interest  coupt 
from  the  bearer  at  and  after  their  maturity, 
their  full  amount,  for  any  taxes  or  dues  by  1 
to  the  State.  This  receivability  of  the  coup< 
for  such  taxes  and  dues  was  written  on  \1 
face,  and  accompanied  them  into  whate 
hands  they  passed.  It  constituted  their  ct 
value  and  was  the  main  consideration  offe 
to  the  holders  of  the  old  bonds  to  surreo' 
them  and  accept  new  bonds  for  two  thirds 
their  amount 

The  same  view  had  been  taken  by  the  1 
preme  Court  of  Appeals  of  Virginia  in 
cases  of  ^n<tm»  y.  TTr^A^,  22  Oratt,  888;  P 
V.  Rogers,  24  Qratt,  ifo,  and  Clarke  y,  TyUr, 
Gratt ,  184,  in  the  last  of  whicli  cases  it  was 
clued  to  be  the  settled  law  of  the  State.  It  y 
repeated  by  this  court  in  AnUmi  v.  Chreenk 
107  U.  S.,  769  [Bk.  28,  L.  ed.  468],  when 
was  said  0?.  77o):  "The  right  of  the  coup 
holder  is  to  have  his  coupon  received  for  ta 
when  offered";  and  ft)ag(B  771):  "Any  Act 
the  State  ]|7hich  forbids  the  receipt  of  tl 
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mtnam  Im  »  TiohticM  of  the cootnct. 

•it  ■  ifusM  MMqioii-bol^n."  Upon 
irVouM.  tlwR  wu  ui  entlte  agne- 
knw  ibe  materia  and  minoritr  of 

■  tad  «shx  of  tUa  contract  rlffbt 


farUe 


_      theActof  Blarch 
:  6tste  of  TirEinia,  new  oblj- 
tfairds  of  tliar  claim,  in  ex- 
td  the  original  bonda. 
for    their    payment, 
and  intereat,  upon  the  con- 


coupons  Iwued  under  that  Act,  tendered  in  pav- 
ment  of  lazes,  to  compel  him  speciflcall;  to  do 
BO.  The  case  of  Sartman  v.  OreeiUunp  \tupra\ 
was  one  in  wbicb  that  relief  jvas  adminlsteredi 
and  in  Antom  v.  Oreenhow  [nipra]  il  is  Bluted 
Uiliave  been  the  settled  practice  of  the  Supreme 
Court  of  Appeals  of  Virginia  to  eniertttiu  suita 
for  similar  relief.  By  an  Act  of  Januaij  14, 
1383,  the  General  As^jmbly  of  that  State  modi- 
fled  the  proceedines  in  maTidamiu  va  such  cases 
BO  as  to  require  the  taxpayer  first  to  pav  hi< 
taxes  in  moiiej,  acid  tbco  the  coupons  tenaered 
having  in  another  proceeding  been  delermtaed 
to  be  genuine,  he  was  entitled  to  a  Judgment 
upon  the  mandamut,  requiring  them  to  be  re- 
ceived in  paTmeul  of  the  taxes,  and  the  monev 
previously  paid  refunded.  The  validity  of  ibia 
Act  became  the  question  in  Anloni  v.  Qreenhew, 
vbi  »upra,  and  ft  was  affirmed  on  the  ground 
that,  for  the  purpose  of  speciflciilly  enforcing 
the  right  to  have  the  coupons  recelred  in  pay- 
ment of  taxes,  the  new  remedy  was  subatan- 
UallyeqalTaleDttotheoldone.  The  court  were 
not  willing  lo  decide  that  it  was  a  suit  against 
the  Slate,  In  which  the  mode  of  proofing 
could  be  modifled,  or  the  remedy  taken  anay 
alto^ther,  at  the  pleasure  of  the  State.  And 
It  afflrmed  the  right  of  the  coupon  ho>'ter  to 
have  his  coupon  received  for  taxes  when  offered. 
"The  queaiion  here,"  said  the  court,  "la  not  as 
to  that  right,  but  as  to  the  remedy  the  holder 
has  for  its  enforcement  when  denied."  "The 
question,"  said  tte  Chief  Justice,  delivering  the 
opinion  of  the  court,  "we  are  now  to  conAder 
is  not  whether,  if  the  coupon  tendered  Is  In  fact 
genuine  and  such  as  ought,  under  the  contract, 
to  be  received,  and  the  tender  Is  kept  good,  the 
treasurer  can  proceed  to  collect  the  tax  by  dis- 
traint or  sncb  other  proceea  as  the  law  allows, 
without  making  bimwU  pefaonally  responsible 
for  any  trespass  be  may  commit,  but  whether 
the  Act  of  1883  violates  any  implied  obligation 
of  the  Statein  respect  to  the  remedies  that  may 
l»e  employed  tor  the  enforcement  of  its  con- 
tract [f  tbecollectorrefuBeetotakelbecoupon." 
That  was  a  case  in  which  it  was  sought,  by 
matulamut,  specifictdly  to  enforee  the  contract 
of  the  Slate  with  the  coupon  holder,  by  com- 

CUing,  by  affirmative  action  and  proccM  of 
w,  tbe  collector  actually  to  receive  the  cou- 
pons tendered  in  satisfaction  of  taxes.  It  left 
unaffected  the  rl^ht  of  the  coupon  holder  and 
taxpayer,  after  his  tender  had  been  unlawfully 
refused,  (o  stand  upon  his  contract  and  tbe  law. 
In  defense  of  bis  rights,  both  of  person  and 
property,  against  ul  unlawful  assaulla  and 
lelnires.  In  the  former  he  was  an  actor,  seek- 
ing affirmative  relief,  to  compel  the  specific  per- 
formance of  tbe  contract.  In  the  latter  be  is  a 
defendant,  passively  resting  on  his  rights,  and 
resisting  only  demandaand  exactions  sought  to 
be  enforced  against  him  in  denial  of  them.  He 
lua  himself,  in  all  things,  performed  tbe  con- 
Eract  on  his  part,  and  obeyed  tbe  law,  and  aim- 
plv  Insists,  that  If  more  is  illegally  exacted  and 
laLen  from  htm,  he  shall  have  Uie  remedy  which 
the  law  gives  to  every  other  citizen,  not  hlm- 
wlf  In  default,  against  the  wrongdoer  who, 
under  color  of  law.  but  without  law,  disturbs 
or  dIsposeeMes  him.  As  we  have  seen,  tbe  cou- 
pon bolder,  whose  lender  of  genuine  coupons 
Lo  payment  of  taxes  has  been  refused,  stands 
upon  the  same  footing  in  this  respect  as  Uuiugh 
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Le  bad  tendered  eold  coin  in  similar  circum- 
stances and  with  uke  result 

The  question  next  in  order  is,  whether  he  has 
any,  and  if  any,  what  remedy  for  the  recovery 
of  property  distrained  to  pay  the  same  tax  which 
he  nas  thus  alreetdy  offered  and  attempted  to 
pay  in  money  or  its  equivalent.  It  is  well  set- 
roooi  "^  ^y  ™<^y  decisions  of  this  court,  that,  for 
^^^^^  the  purpose  of  affecting  proceedings  to  enforce 
the  payment  of  taxes,  a  lawful  tender  of  pay- 
ment IS  equivalent  to  actual  payment,  either  be- 
ing sufficient  to  deprive  the  collecting  officer  of 
all  authority  for  further  action,  and  making 
every  subsequent  step  illegal  and  void.  In 
Woodruff  y.  TrapnaU,  10  How.,  190,  208,  it 
was  held  that  a  tender  of  the  notes  of  the  bank 
of  the  State  of  Arkansas,  by  law  and  a  con- 
tract with  the  noteholders  made  receivable  in 
payment  of  public  dues  to  the  State,  was  equiva- 
lent to  payment,  in  extinguishing  the  Judg- 
ment in  satisfaction  of  which  they  were  offered. 
The  court  said:  'The  law  of  tender  which 
avoids  future  interest  and  costs,  has  no  appli- 
cation in  this  pase.  The  right  to  make  pay- 
ment to  the  State  in  this  papier  arises  out  of  a 
continuing  contract,  which  is  limited  in  time 
by  the  circulation  of  the  notes  to  be  received. 
They  may  be  offered  in  payment  of  debts  due 
to  the  State  in  its  own  rignt,  before  or  after 
judgment,  and  without  r^^rd  to  the  cause  of  in- 
debtment."  In  the  case  of  [7.^.  v.  Z«.  106  U.S., 
196  [Bk.  27,  L.  ed.,  1711,  it  was  held  that  a  cer- 
tificate of  a  sale  of  land  for  taxes,  made  by  com- 
missioners, which  by  law  was  impeachable  by 
proof  that  the  taxes  had  been  paid  previous  to 
sale,  was  rendered  void  by  proof  that  the  com- 
missioners had  refused  to  receive  the  taxes, 
without  proof  of  an  actual  tender,  where  the 
commissioners  had  waived  it  by  a  previous  no- 
tice that  they  would  not  accept  it.  In  the  opin- 
ion of  the  court  it  is  said:  '*This  court  hais  in 
a  series  of  cases  established  the  proposition 
that  where  the  commissioners  refused  to  receive 
such  taxes  their  action  in  thus  preventing  pay- 
ment was  the  equivalent  of  payment  in  its  ef- 
fect upon  thec^tificateof  sale,'^  citing  Bennett 
V.  Huwtor,  9  WalL,  826  [76  tJ.  S.,  bk.  19,  L. 
ed.,  6721;  Tracer  v.  Irudn,  18  Wall..  549  [85 U. 
S.,  bk.  21,  L.  ed.  786];  Atwood  v.  Weems,  99  U. 
S.,  183  rek.  25,  L.  ed.,  4711;  and  HiU9  v.  22r- 
ehange  Bk,,  105U.  S.,  319  [Bk.  26,  L.ed.,  1052]. 
The  case,  then,  of  the  plaintiff  below  is  re- 
duced to  this:  He  had  paid  the  taxes  demanded 
of  him  by  a  lawful  tender.  The  defendant  had 
no  authority  of  law  thereafter  to  attempt  to  en- 
force other  payment  by  seizing  his  property. 
In  doing  so,  he  ceased  to  be  an  officer  of  t£e 
law  and  became  a  private  wrongdoer.  It  is 
the  simple  case  in  wnich  the  defendant,  a  nat- 
r2831  ^^^^  private  person,  has  unlawfully,  wiUi  force 
^  -*  and  arms,  smed,  taken  and  detamed  the  per- 
sonal property  of  another.  That  an  action  of 
detinue  vml  lie  in  such  a  case,  according  to  the 
law  of  Virginia,  has  not  been  questioned.  The 
right  of  recovery  would  seem  to  be  complete, 
unless  this  case  can  be  met  and  overthrown  on 
some  of  the  grounds  maintained  in  argument 
by  counsel  for  the  defendant  in  error.  These 
we  proceed  now  to  examine  in  their  order. 

It  is  objected,  in  the  first  place,  that  the  Uiw 
and  contract,  by  which  the  quality  of  being  re- 
ceivable inpayment  of  taxes  to  the  State  is  im- 
put4Kl  to  the  coupons,  is  itself  In  violation  of 
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that  clause  of  the  Constitution  of  the  Unit4 
States,  art.  I.  sec.  10,  which  declares  that  i 
State  shall  "emit  bills  of  credit,"  and  is  thei 
fore  void. 

The  coupons  in  question  are  in  the  ordinal 
form,  and  one  of  them  reads  as  follows: 

"Receivable  at  and  after  maturity  for  i 
taxes,  debts  and  demands  due  the  State. 

"The  Commonwealth  of  Vinrinia  will  pay  tl 
bearer  thirty  dollars,  interest  due  1st  Januar 
1884,  on  bond  No.  2781. 

"Coupon  No.  20. 

"Geo.  Rye,  Treasurer.- 

It  is  contended  that  this  is  a  bill  of  credit 
the  sense  of  the  Constitution,  because,  beii 
receivable  in  payment  of  debts  due  the  Stal 
and  negotiable  by  delivery  merely,  it  was  i 
tended  to  pass  from  hand  to  hand  and  circuit 
as  money. 

The  meaning  of  the  term  "bills  of  credit,  ** 
used  in  the  Constitution,  has  been  settled 
decisions  of  this  court.    By  a  sound  rule  of  i 
terpretation  it  has  been  construed  in  the  lig 
of  Uie  historical  circumstances  which  are  knoi 
to  have  led  to  the  adoption  of  the  clause  pi 
hibiting  their  emission  by  the  States,  and 
view  01  the  great  public  and  private  mischii 
experienced  during  and  prior  to  the  period 
the  War  of  Independence,  in  consequence 
unrestrained  issues,  by  the  Colonial  and  St^ 
governments,  of  paper  money,  based  alone  i 
on  credit.     The  definition  thus  deduced  \^ 
not  founded  on  the  abstract  meaning  of  I 
words,  so  as  to  include  everything  in  the  i 
ture  of  an  obli^tion  to  pay  money,  reposi 
on  the  public  faitb,  and  subject  to  future 
demption,  but  was  limited  to  those  particii 
forms  of  evidences  of  debt  which  had  been 
abused  to  the  detriment  of  both  private  a 

Sublic  interests  Accordingly,  Chief  Ju$i 
[arshall,  in  Craig  v.  Mismmri,  4  Pet. ,  410, 4^ 
said  that  "bills  of  credit  signify  a  paper  medii 
intended  to  circulate  between  individuals,  a 
between  govemmer*  and  individuals,  for  1 
ordinary  purposes  of  society."  This  definiti 
was  made  more  exact  by  merely  expressii 
however,  its  implications,  in  Brtsrce  v.  Ba 
ofKy.,  11  Pet.,  257,  314,  whei^  Itwassa 
"The  definition,  then,  which  does  include 
classes  of  bills  of  credit  emitted  by  the  Cc 
nies  or  States,  is  a  paper  issued  by  the  sovere i 
power,  containing  a  pledge  of  its  faith  and  i 
signed  to  circulate  as  money."  And  again 
818),  "To  constitute  a  bUl  of  credit,  within  1 
the  Constitution,  it  must  be  issued  by  a  St« 
on  the  faith  of  the  State,  and  be  designed 
circulate  as  money.  It  must  be  a  paper  wbl 
circulates  on  the  credit  of  the  State,  and  is 
received  and  used  in  the  ordinarv  business 
life."  The  definition  was  repeated  in  Darri 
ton  V.  Bank  of  Ala.,  13  How.,  12. 

It  is  very  plain  to  us  that  the  coupons  in  qii 
are  not  embraced  within  these  terms.  Tl 
are  not  bills  of  credit  in  the  sense  of  this  a 
stitutional  prohibition.  They  are  issued  by  1 
State,  it  is  true.  They  are  promises  to  ( 
money.  Their  payment  and  redemption  i 
based  on  the  credit  of  the  State,  but  they  wi 
not  emitted  by  the  State  in  the  sense  in  whi 
a  government  emits  its  treasury  notes,  or  a  ba 
its  bank  notes — a  circulating  medium  or  pa] 
currency — as  a  substitute  for  money.  And  thi 
is  nothing  on  the  face  of  the  instruments,  i 
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iasatfan,  nor  tn  the  temu  of  the 
ci  BSkKte  Utetr  imae,  nor  in  the  dr- 
Brfifadr  CTMlion  or  ok,  bs  ihown 
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*|n*c  nek  kve  b,  tbaX  they  are 
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by  citizens  of  another  State,  or  by  ci 
or  Bubjectfl  of  any  foreign  Stale." 

Ttiis  immunity  from  suit,  secured  to  the 
Stales,  is  undoubtedly  a  pact  of  the  Constitu- 
tion, of  equal  authonty  with  eTery  other,  but 
no  greater,  and  to  be  construed  ena  applied  in 
tiarmony  with  all  the  proviaiona  of  that  instru- 
menl.  That  immunity,  however,  does  not  ex- 
empt the  State  from  tne  operation  of  the  con- 
stitutional provision  that  uoSlateshallpassaDy 
law  impainag  the  obliEation  of  contracts;  for 
it  has  long  been  settled  that  contracts  between 
a  State  and  an  individual  are  as  fully  protected 
by  the  Constitution  as  contracts  between  two 
individuals.  It  is  tnie  that  no  remedy  for  a 
breach  of  its  contract  by  a  Stale,  by  way  of 
damages  as  compensation,  or  by  means  of  proc- 
ess to  compel  its  perfonnancc,  Is  open,  under 
the  Constitution,  In  the  courts  of  the  United 
States,  by  a  direct  suit  against  the  State  it- 
Mdf,  on  tlie  part  of  the  injured  party,  being  a 
dtizen  of  another  State  or  a  citizen  or  anb^Ct 
of  a  foreign  Stale.  But  It  is  equally  tme 
that  whenever  In  a  controversy  between  par- 
ties to  a  suit,  ot  which  these  courts  Iiave  luris- 
diction,  the  q;ueation  arises  upon  the  validity 
of  a  law  by  a  Stata  impairing  the  obligation 
of  ita  contract,  the  Jurisdiction  is  not  tbere- 
byouBied,  but  must  be  exercised,  with  what- 
ever legu  consequences,  to  the  rights  of  the 
litigants,  may  be  the  result  of  the  detennina- 
tiiMi.  The  cases  establishing  these  propoel- 
tiooB,  which  have  been  dadoed  by  thu  court 
rince  the  adoption  of  the  Eleventh  Amend- 
mendment  to  the  Constitution,  are  numerous. 
Fkteher  v.  P6ek.  6  Crauch,  87;  N.  J.  v.  WO- 
Mn.  T  Crancb,  i64;  Qtten  v.  Bidm«,  B  Wheat., 
1.  M;  FrondmM  m.  v.  BiUingi,  4  Pet.,  614; 
Woodnifft.  Trapnaa,  10  How.,  190;  Woiff  v. 
Jfew  OriMM,  108 U.S.,  SSSTSk.  26.  L.  ed.  m]; 
J^emm  Braadl  Bk.  v.  ^cdly,  1  Black,  489 


U.  8.,  bt  17,  L.  ed.  1781. 
.  t  it  dm  trtie  that  the  qnesSon  V 
Is  within  Um  prohlUoon  of  the  Eleventh 


mon  whether  a  suit 


AmMidment  is  not  always  determined  by  refer- 
ence to  the  nominal  parT^  on  the  record.  TIiq 
provirioo  b  to  be  subetanUally  applied  in  fur- 
therance at  ItB  Intention,  and  not  to  be  evaded 
by  technicslandtiivial subtleties.  Accordinglv, 
it  was  held  in  JT.  K  v.  La.  and  JT.  T.  v.  La..  108 
U.  S.,  76 rBk.«7,L.ed„(tU1,  that  although  the 
Indidal  power  ot  the  United  States  extends  to 
''  controvoates  between  two  or  more  States," 
ft  did  not  embrace  «  suit  in  which,  although 
nominallT  between  two  States,  the  plaintiff 
State  baa  merely  permitted  the  use  of  Its  name 
for  the  benefit  of  its  dtizens  in  the  prosecution 
ot  Ihdr  dalms,  tor  (he  enforcement  ot  which 
theycouldiiotniein  thelTOwnnamea.  So.oa 
the  oUm*  hand,  In  CbnAMwA^'t  V.  ifoton  and  9. 
B.  B.  Co.,  108  U.  a,  446  [Bk.  37,  L.  ed.  992], 
where  the  State  of  Oeor^a  was  not  nominallv 
a  pv^T  <A  ^B  record,  it  was  held  that,  as  It 
dearly  appeared  that  the  State  was  so  interest- 
ed in  the  property  that  final  relief  could  not 
be  granted  without  making  it  a  party,  the  court 
was  without  Jurisdiction. 

In  that  case.the  general  question  wasdlscnsied 
In  the  light  of  the  authorities,  and  the  cases  in 
which  the  court  has  taken  Jurisdiction,  when  the 
objection  has  been  interposed  that  a  Slate  was  » 
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accessary  party  to  enable  the  court  to  grant  re- 
lief, were  examined  and  classified.  The  second 
dead  of  that  classification  is  thus  described: 
"  Another  class  of  cases  is  where  an  individual 
is  sued  in  tort  for  some  act  injurious  to  another 
in  regard  to  person  or  property,  to  which  his 
defense  is  that  he  has  acted  under  the  orders  of 
the  government.  In  these  cases  he  is  not  sued 
as,  or  because  he  is,  the  officer  of  the  govern- 
ment, but  as  an  individual,  and  the  court  is  not 
ousted  of  jurisdiction  because  he  auerU  author- 
ity OS  such  officer.  To  make  out  his  defense, 
lie  must  show  that  his  authority  was  sufficient 
in  law  to  protect  him."  And  in  illustration  of 
this  principle  reference  was  made  to  MitcJM  y. 
Hurmorw,  18  How.,  115;  Bates  v.  Clark,  95  U. 
8..  204  rek.  24,  L.  ed.  4711;  Meigs  v.  Meauno, 
9  Cranch.  11;  Wileox  v.  Jackson,  13  Pet..  498; 
Brown  v.  Ruger,  21  How.,  805  [62  U.  8..  bk.  16, 
L.  ed.  1251;  Orisar  v.  MeDoweU,  6  Wall,  868 
[78  U.  8.,  bk.  18.  L.  ed.  868];  and  U.  8.  v.  Lee, 
106  U.  8.,  196  [Bk.  27,  L.  ed.  171].  ^ 

The  ratio  decidendi  in  this  class  of  cases  is 
very  plain.  A  defendant  sued  as  a  wrongdoer, 
who  seeks  to  substitute  the  8tate  in  his  place,  or 
to  justify  by  the  authority  of  the  8tate,  or  to 
defend  on  the  ground  that  the  8tate  has  adopt- 
ed his  act  and  exonerated  him,  cannot  rest  on 
the  bare  assertion  of  his  defense.  He  is  bound 
to  establish  it.  Hie  8tate  is  a  political  corpo- 
rate body,  can  act  only  through  agents,  and 
can  conmiand  only  by  laws.  It  is  necessary, 
therefore,  for  such  a  defendant,  in  order  to 
complete  his  defense,  to  produce  a  law  of  the 
State  which  constitutes  his  commission  as  its 
agent,  and  a  warrant  for  his  act  This  the  de- 
fendant in  the  present  case  undertook  to  do. 
He  relied  on  the  Act  of  January  26,  1882,  re- 
quiring him  to  collect  taxes  in  gold,  silver. 
United  States  treasury  notes,  national  bank  cur- 
rency, and  nothing  else,  and  thus  forbidding 
his  receipt  of  coupons  in  lieu  of  money.  That, 
it  is  true,  is  a  legislatiye  Act  of  the  government 
of  Yir^nia,  but  it  is  not  a  law  of  the  State  of 
Vir^nia.  The  State  has  passed  no  such  law, 
for  It  cannot;  and  what  it  cannot  do,  it  certain- 
ly, in  contemplation  of  law,  has  not  done.  The 
Constitution  of  the. United  States  and  its  own 
contract,  both  irrepealable  by  any  act  on  its 
part,  are  the  law  of  Virginia;  and  that  law 
made  it  the  duty  of  the  defendant  to  receive 
the  coupons  tendered  in  payment  of  taxes,  and 
declarea  every  step  to  enforce  the  tax,  there- 
after taken,  to  be  without  warrant  of  law,  and 
therefore  a  wrong.  He  stands,  then,  stripped 
of  his  official  character,  and^  confessing  a  per- 
sonal violation  of  the  plaintifiTs  rights,  for 
which  he  must  personally  answer,  he  is  without 
defense. 

No  better  illustration  of  this  principle  can  be 
found  than  that  whidi  is  fumisned  by  the  case 
of  U.  8.  v.  Lee  [supra],  in  which  it  was  applied 
to  a  claim  made  on  behalf  of  the  national 
government  The  action  was  one  in  ejectment, 
to  recover  possession  of  lands  to  which  the 
plaintiff  claimed  title.  The  defendants  were 
natural  persons,  whose  defense  was  that  they 
were  in  possession  as  officers  of  the  United 
States  imder  the  orders  of  Uie  government  and 
for  its  uses.  The  Attorney-General  called  this 
aspect  of  the  case  to  the  attention  of  the  court, 
but  without  making  the  United  States  a  party 
defendant  It  was  decided  bv  this  court  that 
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to  sustain  the  defense  and  to  defeat  the  pia 
iff's  cause  of  action  it  was  necessary  to  sli 
that  the  defendants  were  in  possession  uti 
the  United  States,  and  on  their  behalf,  by  vir 
of  some  valid  authority.  As  this  could  not 
shown,  the  contrary  clearly  appearing,  po<; 
sion  of  lands  actually  m  use  as  a  national  cei 
tery  was  adjudged  to  thef  plaintiffs.  The 
dsion  in  that  case  was  rested  largely  upon 
authority  of  Osbom  v.  Bank  of  U.S.,  ^  Whc 
788,  which  was  a  suit  in  eouity  against  an 
ficer  of  the  State  of  Ohio,  who  sought  to  enf  c 
one  of  her  statutes  which  was  in  violation 
rights  secured  to  the  bank  by  the  Constitut 
of  the  United  States.  The  dfefendants,  Osb 
and  others,  denied  the  jurisdiction  of  the  coi 
upon  the  ground  that  the  State  was  the  i 
party  in  interest  and  could  not  be  sued,  i 
that  a  suit  against  her  officers,  who  were  € 
cuting  her  ^11,  was  in  violation  of  the  Elevei 
Amendment  of  the  Constitution.  To  this 
lection.  Chief  JusUce  Marshall  replied:  '*Xf 
State  of  Ohio  could  have  been  maae  a  party 
fendant,  it  can  scarcely  be  denied  that  1 
would  be  a  strong  case  for  an  injunction.  1 
*  objection  is  that,  as  the  real  party  cannot 
brought  before  the  court,  a  suit  cannot  be  s 
taincS  against  the  agents  of  that  party;  and  ci 
have  been  cited  to  show  that  a  court  of  ch 
eery  will  not  make  a  decree  unless  all  th 
who  are  substantially  interested  be  made  |>ar 
to  the  suit.  This  is  certainly  true  where  i  t  i 
the  power  of  the  plaintiff  to  make  them  part 
but  if  the  person  who  is  the  real  principal — 
person  who  is  the  true  source  of  the  r 
chief,  by  whose  power  and  for  whose  adv 
tage  it  is  done — ^be  himself  above  the  law,  be 
empt  from  all  judicial  process,  it  would  be  a 
versive  of  the  best  established  principles  to  i 
that  the  laws  could  not  afford  the  same  rei 
dies  against  the  agent  employed  in  doing 
wrong  which  they  would  afford  against  I 
could  his  principal  be  joined  in  the  suit."  1 
language  it  may  be  observed,  was  quoted  w 
approval  in  U,  8.  v.  Lee.  The  principle  wh 
it  enunciates  constitutes  the  very  foundat 
upon  which  the  decision  in  that  case  rested. 
In  the  discussion  of  such  questions  the  < 
tinction  between  the  government  of  a  State  i 
the  State  itself  is  important  and  should  be 
served.  In  common  speech  and  common 
prehension  they  are  usually  regarded  as  idei 
cal;  and  as  ordinarily  the  acts  of  the  govc 
ment  are  the  acts  o£the  State,  because  wit 
the  limits  of  its  delegation  of  power,  the  g 
emment  of  the  State  is  cpenerally  confoiin< 
with  the  State  itself,  ana  often  the  formei 
meant  when  the  latter  is  mentioned.  The  Si 
itself  is  an  ideal  person,  intangible,  invisil 
immutable.  The  government  is  an  agent,  ai 
within  the  sphere  of  the  agency,  a  perfect  rei 
sentative;  but  outside  of  that  it  is  a  law] 
usuipation.  The  Constitution  of  the  StaU 
the  limit  of  the  authority  of  its  government,  i 
both  government  and  State  are  subject  to 
supremacy  of  the  Constitution  of  the  Uni 
States  and  of  the  laws  made  In  pursua 
thereof.  So  that,  while  it  is  true  in  respect 
the  government  of  a  State,  as  was  said  in  La 
ford  v.  U.  8.,  101  U.  8.,  841  [Bk.  25,  L. 
1010],  that  the  maxim  that  the  King  can  do 
wrong  has  no  place  in  our  system  of  govc 
ment:'  yet  it  is  also  true,  in  respect  to  the  8t 
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tor  the  whole  court  in  Lant  Cb.  t,  Onoon,  7 
WaU.,  71, 78  [74 U.  8.,  bfc  18,  L.  ed.  101, 104], 
thM  the  people,  throiuh  the  Ootutltutlon  of  the 
United  Btatea,  "eataldlBhed  a  more  perfect 
vnlOD  bj  mbiututlng  a  national  govenunent, 
acting,  with  ample  power,  directly  npon  the 
dttxem,  iDBteed  otthe  ooDfednete  gorernment, 
which  acted  with  powen,  greatlr  netrteted, 
onlj  npon  the  Statet."  u  do  odter  way  can 
the  supremacy  of  that  ConstitntioD  be  main- 
tained. It  createa  a  government  in  fact  <a 
wdl  aa  in  name,  tiecauae  Its  Conatitntlon  ia  the 
eapreme  law  of  the  land,  "anythlnic  in  the 
Gonatitution  or  lawi  of  bdj  State  to  ue  con- 
trary notwithstanding";  and  Iti  authority  la  en- 
forced by  iu  power  to  regnlate  uid  govern  the 
conduct  of  IndlvldnaU,  even  whnre  ita  probl- 
Utlone  are  laid  only  nptm  the  Btatea  themMlvea. 
The  mandate  of  the  State  I  ~    ' 

tloufw  the  Invasion  of  rii_     , 

Conititution  or  the  United  8Ute<;  otherwise 
that  Qnutltution  would  not  be  the  nipreme 
law  of  the  land.  When,  therefore,  an  Indt- 
vidoal  defendant  pleads  a  statute  of  a  Slate, 
which  Iain  violation  of  the  Constitution  of  the 
United  States,  as  his  authority  for  taking  or 
holding  proputy  to  which  the  dtizea  asserts 
title,  anaf(»'  the  protection  or  posseesion  of 
which  be  appeals  to  the  courts,  to  say  that  the 
tudldal  enforcement  of  the  supreme  law  of  the 
land,  as  between  the  individual  partlee,  is  to 
coerce  the  Stat«,  ignores  the  fundamentm  prin- 
ciples on  which  the  Constitution  rests,  as  con> 
treated  with  the  Ardclee  of  Confederatloii 
whlcb  It  displaced;  and  practically  makea  the 
statutes  of  the  Stales  the  supreme  law  of  the 
land  within  tlieir  respective  Umits. 

When,  therefore,  by  the  Act  of  Hardi  80, 
1871,  the  contract  was  made  by  which  it  was 
ureed  that  the  coupons  issued  under  that  Act 
should  thereafter  be  receivable  in  payment  of 
lazes,  it  was  the  contract  of  the  State  of  Vir- 
ginia, because,  though  made  by  tlw  agency  of 
the  govenment,  Ua  toe  time  bong,  of  the  State, 
that  govenunent  was  acting  withm  the  scope  of 

*   -  •    -vithittToicei' 
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[tutlon  of  the  United  States,  which  la  also  the 


L  by  the  Con- 


supreme  law  of  Vlrgtnla,  that  contract,  when 
made,  became  thereby  unchangsable  and  irre- 
peslable  by  the  State,  the  snbsequent  Act  of 
January  90, 1B82,  and  all  other  like  Acts  which 
deny  the  obligation  of  that  contract  and  forbid 
Its  performance,  are  not  the  Acta  of  the  State  of 
Tliginla.    The  true  and  real  Commonwealth 


emment  acting  without  authority,  in  violation 
of  tti  fundamental  law,  and  must  1m  loolted 
npon.  In  sU  courts  of  Jiutlce,  as  if  it  were  not 
and  never  had  been.  The  argument,  there- 
fore, which  Meks  to  defeat  the  presMtt  action, 
for  the  reason  that  it  is  a  suit  agahiet  the  StMe 
of  Virginia,  because  the  nominal  defendant  is 
nterely  its  offloer  and  agent,  acting  In  Iti  behalf , 
in  its  name  and  for  m  interest,  and  amenable 
only  to  It,  falls  to  the  ground,  beoaoae  ita  cltlef 
postnlate  fails.  The  Sale  (rf  Virginia  has  done 
none  of  tbsse  things  with  which  this  defense 
charges  bet.  The  defendant  in  error  is  not  her 
officer,  her  tgeai  or  her  representative.  In  the 
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matter  complained  of,  for  he  has  acted  not  only 
without  her  authority,  but  contrary  to  her  ex- 
press commands.  The  plaintiff  in  error,  in  fact 
and  in  law,  is  representing  her,  as  he  seeks  to 
establish  her  law,  and  vindicates  her  integrity 
as  he  maintains  his  own  right. 

Tried  by  every  test  which  has  been  judicially 
suggested  for  the  determination  of  the  question, 
thui  cannot  be  considered  to  be  a  suit  agahist 
the  State.  The  State  is  not  named  as  a  party 
in  the  record;  the  action  is  not  directly  upon 
the  contract;  it  Is  not  for  the  purpose  of  con- 
trolling the  discretion  of  executive  officers  or 
admin&tering  funds  actually  in  the  public 
treasury,  as  was  held  to  be  the  case  in  Louiri- 
ana  v.  Jwnel,  107  U.  8.,  711  [Bk.  87,  L.  ed. 
44S]:  it  is  not  an  attempt  to  compel  officers  of 
the  State  to  do  the  acts  which  constitute  a  per^ 
formanoe  of  its  contract  by  the  State,  as  sug- 
gested by  a  minority  of  the  court  in  AnUmi  ▼. 
Vhreenhow,  107  U.  8.,  709,  788  [Bk,  27,  L.  ed. 
468,  474] ;  nor  is  it  a  case  where  the  State  is  a 
necessary  partv,  that  the  defendant  may  be  pro- 
tected from  liability  to  it  after  havinsp  answered 
to  the  present  plaintiff;  for,  on  thLi  supposi- 
tion, if  the  accounting  officers  of  the  state  gov- 
ernment refuse  to  credit  the  tax  collector  with 
coupons  received  by  him  in  payment  of  taxes, 
or  seek  to  hold  him  responsible  for  a  failure  to 
execute  the  void  statute,  which  required  him  to 
refuse  coupons  in  payment  of  taxes,  in  any  ac- 
[«04]  tion  or  prosecution  Inrought  against  him  in  the 
name  of  the  State,  the  grounds  of  the  Judgment 
rendered  in  favor  of  the  present  plaintiff  will 
constitute  his  perfect  defense.  And  as  that  de- 
fense, made  in  any  cause,  though  brought  in  a 
state  court,  would  present  a  question  arisine 
under  the  Constitution  and  laws  of  the  United 
State,  it  would  be  within  the  Jurisdiction  of  this 
court  to  give  it  effect,  upon  a  writ  of  error,  with- 
out reeard  to  the  amount  or  value  in  dispute. 

In  the  case  of  Oabom  v.  Bank  qf  u,  8,,  9 
Wheat.,  788,  858,  CMtf  Justice  MarshaU  put, 
by  way  of  argument  and  illustration,  the  very 
case  we  are  now  considering.  He  said:  "Con- 
troversies respecting  boundary  have  lately  ex- 
isted between  Virginia  and  Tennessee,  between 
Kentucky  and  Tennessee,  and  now  e^dst  be- 
tween New  York  and  New  Jersey.  Suppose, 
while  such  a  controversy  is  pending,  the  col- 
lecting officer  of  one  State  should  seize  property 
for  taxes  belonging  to  a  man  who  supposes  1dm- 
self  to  reside  in  the  other  State,  ana  who  seeks 
redress  in  the  federal  court  of  that  State  in 
which  the  officer  resides.  The  interest  of  the 
State  is  obvious.  Yet  it  is  admitted,  that  in 
such  a  case  the  action  would  lie,  because  the 
officer  might  be  treated  as  a  trespasser,  and  the 
verdict  and  Judgment  against  him  would  not 
act  directly  on  the  prope^  of  the  State.  That 
it  would  not  so  act  may,  perhaps,  depend  on 
circumstances.  The  officer  mny  retain  the 
amount  of  the  taxes  in  his  hands,  and,  on  the 
proceedings  of  the  State  against  him,  may  plead 
in  bar  the  ludgmentof  acourt  of  competent  juris- 
diction. If  tms  plea  ought  to  be  sustained— and 
it  is  far  from  being  certain  that  it  ought  not— the 
Judgment  so  pleaded  would  have  acted  directly 
on  tne  revenue  of  the  State  in  the  hands  of  its 
officers.  And  yet  the  argument  admits  that  the 
action  in  such  a  case  would  be  sustdned.  But 
suppose,  in  such  a  case,  the  party  conceiving 
himself  to  be  injured,  instead  of  bringing  an 
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action  sounding  in  damages,  should  sue  for 
specific  thing,  while  yet  in  possession  of 
seizing  officer.  It  being  admitted  in  argun 
that  me  action  soimding  in  damages  would 
we  are  unable  to  perceive  the  line  of  disUncf 
between  that  and  the  action  of  detinue, 
the  latter  action  would  claim  the  specific 
seized  for  the  tax,  and  would  obtain  it,  shoi 
the  seizure  be  deemed  milawful." 

Although  the  plaintiff  below  was  nomind 
the  actor,  the  action  itself  is  purely  defensii 
Its  object  is  merely  to  resist  an  attempted  wroi 
and  to  restore  the  ttaiut  in  qtu>  as  it  was  wbi 
the  right  to  be  vindicated  was  invaded.  In  ti 
respect  it  is  upon  the  same  footing  with  fl 
preventive  remedy  of  injunction  in  equity ,whi 
that  Jurisdiction  is  invoked,  and  of  whid^ 
conspicuous  example,  constantly  followed 
the  courts  of  the  United  States,  was  the  case 
Oa&om  V.  Bank  of  U.  8.,  ubi  supra.  In  tij 
case  the  taxing  power  of  the  State  was  resist 
on  the  ground  that  its  exercise  threatened 
deprive  the  complainant  of  a  right  conf err 
by  the  Constitution  of  the  United  States.  T 
Jurisdiction  has  been  constantly  exerted  by  t 
courts  of  the  United  States  to  prevent  the  iile| 
taxation  of  national  banks  by  the  officers  of  t 
States;  and  in  Oummings  v. Nat,  Bk,,  101 
S.,  158, 157  [Bk.  25,  L.  ed.  906, 904],  it  was  la 
down  as  a  general  principle  of  equity  Jurisd 
tion  "  that  when  a  rule  or  system  of  valuati* 
is  adopted  by  those  whose  duty  it  is  to  ma 
the  assessment,  which  is  designed  to  opert 
unequally  and  to  violate  a  fundamental  pri 
dple  of  the  Constitution,  and  when  this  ruk 
applied  not  soldy  to  one  individual,  but  U 
large  class  of  individuals  or  corp<)mtions,  equi 
may  properly  interfere  to  restrain  the  operatii 
of  this  unconstitutional  exercise  of  power." 

And  it  is  no  objection  to  the  remedy  in  su 
cases,  that  the  statute  whose  application  in  t 
particular  case  is  sought  to  be  restrained  is  i 
void  on  its  face,  but  is  complained  of  only  1 
cause  its  operation  in  the  particular  instao 
works  a  violation  of  a  constitutional  right;  1 
the  cases  are  numerous,  where  the  tax  laws 
a  State,  which  in  their  general  and  proper  i 
plication  are  perfectly  valid,  have  been  held 
become  void  in  particular  cases,  either  as  i 
constitutiona]  regulations  of  commerce,  or 
violations  of  contracts  prohibited  l^  the  C< 
stitution,  or  because  in  some  other  way  tli 
operate  to  deprive  the  party  complaining,  o 
nght  secured  to  him  by  the  Constitution  of  t 
United  States.  At  the  present  term  of  t 
court  at  least  three  cases  have  been  decid 
in  which  railroad  comiMmies  have  been  co 
plainants  in  equity,  seeking  to  restrain  offle 
of  States  from  collecting  taxes,  on  the  grou 
of  an  exemption  by  contract,  and  no  qucsti 
of  Jurisdiction  has  been  raised.  The  pract 
has  become  common,  and  is  well  settled 
incontestable  principles  of  equity  procedu 
Memphis  R.  R,  v.  MaUroad  Ooinmissianers,  : 
U.  S.,  609  [Bk.  28,  L.  ed.  887]  :  8t,  Louis,  e 
R  Oo.  V.  Berry,  113  U.  S.,  4flS  [Bk.  28,  L. 
1055] ;  Ohss,  £  0.  R  Ch.  v.  Miller,  114  U. 
176  [ante,  121]. 

It  IS  still  urged  upon  us,  however,  in  ari 
ment,  that  notwithstanding  all  that  has  b< 
or  can  be  said  it  still  remains  that  the  cont 
versy  discl(»ed  by  the  record  is  between  an 
dividual  and  the  State;  that  the  State  alone  1 

114  V. 


PoiMUKXTU  T.  Gbxbnhow.  970-806 

~  are  asked  to  do  ia.  In  effect,  Is 

«  doctrioe  io  FUldm  r.  Aot,  S 
ftod  bold  that  a  State  is  not  nnder 
>iial  obligation  to  perform  its  con- 
t  is  equivalent  to  Uiel  to  say  that  it 
'A  to  the  coDsequeDcee  wben  tbat 
al  prohitntlon  is  applied  loauitsbe- 
iduats.  We  coula  not  stop  there. 
be  required  to  go  still  furUier,  and 
loctiine  on  wbicli  that  constitulJonal 
sts,  stated  bj  Ck^fjailioe  Harshall 
.  when  he  said:  "When,  then,  a 
I  nature  a  contract,  nhea  abaolate 
vested  under  that  contract,  a  repeal 
aOQOt  devest  those  rights:  and  the 
iling  them,  if  legitimate,  la  rendered 
cr  applicable  to  tlie  case  of  evciy 
n  tlie  community.  It  moy  well  be 
ether  the  nature  of  aoclely  and  of 
docs  not  prescribe  some  limits  to 
ve  power;  and,  if  any  be  prescribed, 
ney  to  be  found  if  tlie  property  of 
M,  fairly  and  honestly  acquired, 
ed  without  compensation?  To  the 
all  legislative  power  is  granted;  but 
1,  whether  the  act  of  transferring 
f  of  an  individual  Io  the  public  to 
iof  legislative  power,  is  well  worthy 
eflection."  And,  In  view  of  sndi 
I,  we  may  well  add  the  impressive 
!  words  of  the  same  illustrious  man, 
I,  in  Marbuiy  v.  Madiion,  1  Clrancb, 
Government  of  the  United  States 
iphalically  termed  a  government  of 
it  of  men.  It  will  certainly  cease 
his  high  Bppcllation  if  the  Uvre  fur- 
ledy  for  tlie  TJolalion  of  a  vested 

iuded,  howerer,  in  behalf  of  the  de- 
STor,  that  the  Act  of  January  30, 
which  he  justified  his  refusal  of  tba 
>upoi)a,  doe*  not  impair  the  obUga- 
contract  between  the  coupon-bold- 
Itale  of  Tirginia,  iaasmuca  asltae 


1  a  iWedv  equal  In  legal  value  to  all 
away,  ana  that  cooseaueutly,  as  ths 
awfully  legislate  by  changing  n 


1  it  does  oM  destroy  rights,  the  rem* 
>vided  is  exclusive  and  must  defeat 
*s  action. 

dy  thus  substituted  and  declared  ex< 
ine  that  requires  the  taxpayer  de- 
have  coupons  received  in  payment 
at,  to  pay  the  taxes  due  from  him 
inder  protest,  when,  within  thirty 
Fter,  he  may  sue  the  officer  to  recor- 
amoont  paid,  which,  on  obtaining 
herefor.  shall  be  refunded  by  the 
mbUc  accounts  out  of  the  treaBuiy. 
ndment  passed  March  18, 1881,  the 
idered  are  required  to  be  sealed  up 
[  forldentiflcatlon.  Died  with  the  pft- 
«  commencement  of  the  suit,  pro- 
he  trial  aa  evidence  of  the  tender, 
9d  to  tbe  auditor  of  public  accounts 
led  when  he  iasoea  his  warrant  for 
of  the  jn(~ 


Hied  hj  the  deddoaof  thliGoartlii 
TnmAM,  107  U.  B.,7e9  [Bk.  27,  U 
7*  hava,  however,  already  ahown, 
from  the  opinion  ot  the  cooit  in 
that  the  question  i&volved  In  tha 
IH 
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present  proceeding  was  not  covered  by  that  judg- 
ment In  that  case  the  plaintiff  In  error  was 
seeking  to  compel  the  officer  specifically  to  re- 
reive  ms  coupons  in  payment  of  taxes  by  man- 
damus, on  the  ground  that  he  was  entitled  to 
that  remedy  when  the  contract  was  made  by 
the  law  of  March  80,  1871.  The  law  giving 
that  remedy  was  subsequently  amended,  requir- 
ing the  petitioner  to  pay  the  taxes  in  money  in 
the  first  instance,  ana  permitting  the  writ  to  is- 
sue only  after  a  trial  in  which  the  genuineness 
of  the  coupons  tendered  had  been  established. 
The  court  neld  that  he  might  have  been  put  to 
the  same  proof  in  the  former  mode  of  proceed- 
ing, and  tbat  the  amendment  did  not  destroy 
the  efficiency  of  the  remedy. 

But  here  the  plaintiff  did  not  seek  any  com- 
pulsory process  against  the  officer  to  require  him 
spedflcakly  to  receive  the  coupons  tendered. 
He  offered  them  and  they  were  refused.  He 
chose  to  stand  upon  the  daensive  and  maintain 
his  rights  as  they  might  be  assailed.  His  right 
was  to  have  his  coupon  received  for  taxes  when 
offered.  That  was  uie  contract.  To  refuse  to 
receive  them  was  an  open  breach  of  its  obliga- 
tion. It  is  no  remedy  for  this  that  he  may  ac- 
quiesce in  the  wrong,  pay  his  taxes  in  money 
which  he  was  entitled  to  pay  in  coupons,  and 
bring  suit  to  recover  it  back.  His  tender,  as  we 
have  already  seen,  was  equivalent  to  payment, 
so  far  as  concerns  the  legally  of  all  subsequent 
steps  by  the  collector  to  enforce  payment  by 
distndnt  of  his  property.  He  has  the  rirht  to 
say  he  will  not  pay  the  amount  a  seconatime, 
even  for  the  privilege  of  recovering  it  back. 
And  if  he  chooses  to  stand  upon  a  lawful  pay- 
ment once  made,  he  asks  no  remedy  to  recover 
back  taxes  illegally  collected,  but  may  resist 
[300]  the  exaction,  and  treat  as  a  wrongdoer  the  offi- 
cer who  seizes  his  property  to  enforce  it. 

It  is  suggested  that  the  right  to  have  coupuns 
received  in  payment  of  taxes  is  a  mere  right  of 
set-off,  and  Is  itself  but  a  remedy  subject  to 
the  control  of  legislation.  Ordinuily,  itistrue, 
the  right  to  set  off  mutual  independent  debts, 
byway  of  compensation  and  satisfaction,  is  de- 
pendent on  the  general  law,  does  not  enter  into 
the  contract,  altnough  it  mav  hethelez  hd  eon- 
traetus,  and  is  dependent  ror  its  enforcement 
upon  the  lex  fan,  when  suit  is  brought,  and 
consequently  may  be  changed  by  the  Legisla- 
ture without  impairing  vested  rights.  But  in 
such  cases  the  right  is  entirely  dependent  upon 
the  general  law,  and  changes  with  it  It  is  dif- 
ferent when,  as  in  many  cases  of  equitable  set- 
off,  it  inheres  in  the  transaction,  or  arises  out  of 
the  relations  of  the  parties;  and  it  may  in  any 
case,  as  it  was  in  this,  be  made  the  subject  of 
contract  between  parties.  When  this  is  done, 
it  stands  upon  the  footing  of  every  other  law- 
ful contract,  upon  valuable  consioeration,  the 
obligation  of  which  cannot  be  impaired  by  sub- 
seauent  legislation. 

It  is  urged  upon  us,  however,  that  in  a  rev- 
enue system,  a  provision  of  law  which  gives  to 
a  party  complaming  of  an  illegal  exaction  of 
taxes  the  right  to  recover  back  the  amoimt  in 
dispute  only  after  previous  payment  under  pro- 
test, as  the  sole  remedy  against  either  the  offi- 
cer or  the  government,  is  a  Just  and  reasonable 
rule,  suffidently  securing  private  rights,  and 
convenient,  if  not  necessary,  to  the  interests  of 
the  public.  We  are  referred  to  the  revenue  laws 
tM 


of  the  United  States  for  illustration  and  ex&i 
pie.  and  the  question  is  put,  why  a  similar  pr 
vision,  as  it  is  assiuned  to  be,  should  not  be  co 
sidered  adequate  as  a  remedy  for  the  holders 
coupons  in  Virginia,  who  have  been  denied  t] 
riffht  to  use  them  in  payment  of  taxes. 

The  answer  is  obvious  and  complete.  V 
ginia,  by  a  contract  which  the  ConstitutioD 
uie  United  States  disables  her  from  impairin 
has  bound  herself  that  it  shall  be  otherwii 
The  State  has  agreed  that  the  coupons  cut  f  re 
her  bonds  shall  be  received  in  payment  of  tu 
due  to  her,  as  though  thev  were  mcmey.  Wh 
the  taxpayer  has  tenderea  sudi  coupons,  he  I 
complied  with  the  agreement,  and  in  legal  c< 
templation  has  paid  the  debt  he  owed  the  Sta 
8o  far  as  that  tax  is  concerned,  and  ewy  st 
taken  for  enforcing  its  payment  in  disregard 
that  tender,  the  coupon  holder  is  withdrai 
from  the  power  and  Jurisdiction  of  the  Ste 
He  is  free  from  aU  further  disturbance,  and 
securely  shielded  by  the  Constitution  in  his  i 
muni^.  No  proceeding,  whatever  its  prete 
which  does  not  respect  this  right,  can  be  ju 
dally  upheld.  The  question  is  not  of  the  r 
sonaoleness  of  a  rem^y  for  a  breach  of  1 
contract  to  receive  the  tendered  coupons  in  p 
ment  of  the  tax;  it  is  whether  the  nght  to  h^ 
them  so  received,  and  the  use  of  that  right  i 
defense  against  all  further  efforts  to  exact  f 
compel  payment  of  the  tax,  in  denial  and  d 
ance  of  that  right,  can  be  taken  away  with 
a  violation  of  that  provision  of  the  Const^ 
tion  which  prohibits  the  States  from  paaa 
laws  which  impair  the  obligation  of  contra^ 
Certainly,  a  law  which  takes  from  the  ps 
his  whole  contract,  and  all  the  rights  whic! 
was  intended  to  confer,  must  be  regarded  i 
law  impairing  its  oblijoration. 

Another  point  remains  for  consideration,  t 
tion  721,  R  8.,  provides  that  "The  laws  of 
several  States,  except  where  the  Constituti 
treaties  or  statutes  of  the  United  States  ot] 
wise  require  or  provide,  shall  be  regardecj 
rules  of  decision  in  trials  at  common  law, in 
courts  of  the  United  States,  in  cases  where  t 
apply";  and  section  914,  R  S.,  dedares  i 
"  The  practice,  pleadings  and  forms  and  in< 
of  proceeding  in  civil  causes,  other  than  eq^ 
and  admiralty  caiises,  in  the  Circuit  and  DIsI 
Courts,  shall  conform,  as  near  as  may  Im 
the  practice,  pleadings  and  forms  and  niod< 
proceeding  exisfing  at  the  time  in  like  ca 
in  the  courts  of  record  of  the  State  ^wi 
which  such  Cirouit  or  District  Courts 
held,  any  rule  of  court  to  the  contrary  noty 
standing."  Upon  these  sections  it  is  &r| 
that,  aomitting  the  Acts  of  the  Qeneral  Ajb: 
bly  of  Virgin^  of  January  26, 18B2,  and 
amendment  by  the  Act  of  Maroh  18,  ISS^ 
be  unconstitutional  and  void,  so  far  as  thioy 
bid  tax  collectors  from  recdving  coupoxi 
payment  of  taxes,  nevertheless,  as  the  SttkV 
control  over  the  forms  of  action  and  mo<l< 
proceeding  by  way  of  remedy,  and  han  ttx 
den,  in  cases  where  the  tax  collector  has  r^et 
coupons  in  payment  of  taxes,  any  persona 
tion  affainst  him  other  than  the  suit  to  ro< 
back  the  tax  demanded  and  paid  under  i>ix 
the  same  law.  by  force  of  this  Revised  Ste 
of  the  United  Stetes,  must  govern  in  the  o 
of  the  United  Stetes. 

It  is  not  entirely  dear,  on  the  face  of  tli< 
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rf  i^erT  ■.  1S69.  that  it  does  foiuid  aclioDS 
i£Bi  oi  ofliccr  for  illcf:mll7  Icvfing  upon  Uie 
TW?  :<  U(  cDopai  bolder  for  the  tax  which 
X  H  efio^  to  p^.  Tbc  taogua^  of  the 
ki  «^  le  ^tnoe  oulv  nich  «uiu  hb  tin 
^SK  nk  Ike  (tinn  object  of  preventiag  or 
^la^H  k^  lim  UUdk  aiepa  to  collect  tbe 
n  IH  ikii  oDccfiKiiity  U  not  made  clear 
-  :>  iMwlnefy  Art  of  March  18.  Vm. 
■^L  )■  ejfnttlj  roHridding  actions  of  ires- 
itwTw.^  oa  tbe  case  to  be  brought  or 
t  any  DollcctJDg  officer  for 


n  to  have  left  the 
L  whkb  mu  authorized  in  such 
wtrkmily  existing  law  of  Vlr- 
d  In-  tbe  {HDhibiHon. 

I.  boweTer,  for  the  purposea 

. _U  tbcee  Acts  of  the  Oeneml 

urriri  VfTKbila  wen  intended  to  and  do 
a.tnn  Ktiui,  of  wbaterer  kind. against 
*4(iKoflcB,  foribeiecoveiTof  spedflc 
-  ITT  ttta  br  dislimiiit  or  of  damages  for 

■  saa  w  dctentkn,  and  leaTee  to  the  cou- 

■  uitf.  M  kk  aole  rig^t  of  action,  the  suit 
<=>c  kadc  tbe  monej  illegall/  collected 


vfiFpnsgU*  taxes  with  coapons.  It  does 
■  -^m.jtitm  Mtobe.  Neither  ii  It  a  rem- 
•:-tofa:  Mirfiberigblaotufattobe  viiidl- 
aa  a  &i  todotber  penoaaTBCtlons  agalnEt 
>  ^srvr  Um  milawfiillT  takioK  from  the 
^jC  u  fMftttj.  Ana,  upon  the  suppod- 
■aaer.tkBvnxigiiirftboutitmed;  bran; 


fonnitf  required  In  tbe  practloe  and  proc«dara 
of  the  courta  of  the  United  States  with  that  of 
the  State  Courts  needs  only  to  be  "  as  near  aa 
may  be. "  No  one  would  contend  that  a  law  of 
a  State,  forbidding  all  redress  by  actions  at  Uw 
for  injuries  to  property,  would  be  upheld  in 
tbe  courts  of  tbe  United  Slates,  for  that  would 
be  to  deprive  one  of  his  property  witliout  due 
process  of  law.  TbU  is  exactly  what  tbe  stat- 
utes in  question  undertake  to  do,  in  respect  to 
that  class  of  persons  whose  property  is  taken 
from  tbem  for  the  offense  of  asserting,  under 
tbe  protection  of  the  Constitution,  tbe  right  to 
pay  their  taxes  In  coupons.  The  contract  wiUi 
Virginia  was  not  only  that  the  coupons  should 
be  receivenl  in  payment  of  taxes,  but,  by  oe- 
cessai;  implication,  that  the  taxpayer  niaking 
■ucb  a  tenuer  should  not  be  molested  further, 
as  tbouKh  be  were  a  delinquent;  and  that,  for 
every  illeiral  Attempt  Bubeequently  to  enforce 
the  collection  of  tbe  tax,  by  tJie  seizure  of  prop- 
erty, he  should  have  tbe  remedies  of  Uie  law  m 
force  when  tbe  conti'nct  was  made,  for  redreas, 
or  others  equatl^p  efTecLivo.  "  lite  obligation 
of  8  contract."  said  Ibis  court,  in  ifctVacfon  v, 
Haytrard.  S  How,,  608,  612,  "  consistg  in  lU 
blndingforce  on  tbe  party  who  makes  it.  This 
depends  on  the  laws  in  existence  when  it  is 
made.  These  are  necessarily  referred  to  in  all 
contracts,  and  forming  a  part  of  tbem.  as  the 
measure  of  tbe  obligation  to  perform  them  by 
the  oneparty  and  the  right  acquired  by  the 
other.  Tbcrecanbenootherstanoardby which 
to  ascertainlbeextentof  either  than  that  which 
the  terms  of  the  contract  indicate,  scconjing 
to  their  settled  legal  meaning;  when  itbecomea 
consummated,  the  law  defines  the  dutv  and  the 
right,  compels  one  pwly  to  perform  tie  thing 
contracted  for.  and  gives  tbe  other  a  right  to 
eiiforce  the  performance  by  the  remedies  then 
in  force.  If  any  subsequent  Uw  affect  to  diminish 
tbe  duty  or  to  impair  tbe  ri^t,  it  necessarily 
bears  on  tbe  obligation  of  the  contract,  in  favor 
of  one  party  to  tie  injury  of  the  other;  hence, 
any  law,  which  in  its  operation  amounts  to  a 
d«i!al  or  obstruction  of  tbe  rights  accruing  by 
a  contract,  tbougb  professing  (o  act  only  on  the 
remedy,  is  directly  obnoxious  to  tbe  probibitlon 
of  the  Constitution." 

The  Acts  of  Assembly  in  question  must  be 
taken  together,  as  one  is  hut  an  amendment  to 
the  other.  The  scheme  of  the  whole  is  indivisi* 
ble.  It  cannot  be  separated  into  parts.  It  must 
stand  or  fall  together.  The  substantive  part  of 
it,  which  forbids  tbe  tax  collector  to  rt-ccive 
coupons  in  psyment  of  taxes,  as  we  have  alrendy 
dec^red,  as,  indeed,  on  all  sides,  is  admitteu, 
c&unot  stand. because  it  Is  not  consistent  with  ilie 
Constitution.  That  which  is  merely  auxiliary 
to  tbe  main  dedgn  must  also  fall  wlui  the  prin- 
cipal of  which  it  is  merely  an  incident;  and  It 
follons  that  the  Acts  in  question  are  not  laws 
of  Virginia,  and  are  therefore  not  within  tbe 
sections  of  the  Revised  Ststutea  referred  to,  nor 
obligatoiy  upon  tbe  courts  of  tbe  United  Stales. 

It  i«  undoubtedly  true  that  there  may  be 
cases  where  one  part  of  a  statute  may  be  en- 
forced as  constitutional,  and  another  be  de- 
clared Inoperative  and  void,  because  uncoosli- 
tutionai;  but  these  are  case*  where  the  parts  are 
•o  distinctly  separable  that  each  can  stand 
alone,  and  where  the  court  li  able  to  see  and 
to  declare,  that  the  intention  of  the  Legislature 
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was  that  the  part  pronooQced  valid  shoold  be 
enforceable,  oven  though  the  other  part  should 
fail.  To  hold  otherwise  would  be  to  substi- 
tute for  the  law  intended  by  the  Legislatiure  one 
they  may  never  have  been  willing  by  itself  to 
enact  An  illustration  of  this  principle  is  found 
in  the  Trade-Mark  Cages,  100  U.  8.  82,  [Bk.  25, 
L.  ed.  550],where  an  Act  of  Congress,  which, 
it  was  diSmed,  would  have  been  valid  as  a 
regulation  of  commerce  with  foreign  Nations 
and  among  the  States,  was  held  to  be  void  alto- 
gether, because  it  embraced  all  commerce,  in- 
cluding that  between  citizens  of  the  same  State, 
which  was  not  within  the  jurisdiction  of  Con- 
gress, and  its  language  could  not  be  restrained 
to  that  which  was  subject  to  the  control  of 
Congress.  "  If  we  sh^xdd,"  said  the  court  in 
that  case  (page  99),  "  hi  the  case  before  us  un- 
dertake to  make,  by  judicial  construction,  a 
ia^  which  Congress  (fid  not  make,  it  is  quite 
probable  we  should  do  what,  if  the  matter  were 
now  before  that  body,  it  would  be  imwilUng  to 
do." 

Indeed  it  is  quite  manifest,  from  the  face  of 
the  laws  themselves,  that  they  are  together  but 
parts  of  a  hwgerwhole.  By  an  Act  of  the  Gen- 
jral  -AjBsembfy  of  Vfa-ginia,  passed  February 
14, 1882,  the  Legislature  restated  the  account 
between  the  State  and  its  creditors  on  a  basis  of 
readlustment  which  reduced  it  to  the  sum  of 
121,085,877.15,  includfaig  interest  hi  arrears  to 
July  1, 1882,  which  was  thereby  declared  to  be 
her  equitable  share  of  the  debt  of  the  old  and 
entire  State,  and  on  which  it  was  also  declared 
that  the  State  was  not  able  to  pay  interest  for  the 
future  at  a  larger  rate  than  8  per  cent  per 
annum.  The  outstanding  debt,  of  which  this 
y^  a  reduction,  was  then  classified,  and  bonds 
of  the  State  were  authorized  to  be  issued,  bear- 
ing interest  at  the  rate  of  three  per  cent  per 
annum,  in  exchange  for  outstanding  bonds  of 
the  different  classes,  scaled  at  rates  of  53  per 
cent,  60  percent,  69  per  cent,  63  per  cent,  and, 

f^ntn  ^  ^  ^°®.  *^^*^»  ^  ^^^  as  80  per  cent,  which 
Lowi J  were  to  be  retired  and  canceled.  The  coupons 
on  the  new  bonds  were  not  made  receivable  in 
payment  of  taxes.  To  coerce  creditors  holding 
bonds  issued  under  the  Act  of  March  80, 1871, 
to  exchange  them  for  these  new  bonds,  at  these 
reduced  rates,  and  with  them  to  give  up  their 
seciuity  for  the  payment  of  interest  arising  out 
of  the  receivabihty  of  coupons  in  payment  of 
taxes,  is  the  evident  purpose  of  the  Acts  of 
January  26, 1882,  and  of  March  18, 1884,  and 
all  toother  form  a  single  scheme,  the  undis- 
guised object  of  which  is  to  enable  the  State  to 
rid  itself  of  a  considerable  portion  of  its  public 
debt,  and  to  place  the  remainder  on  terms  to 
suit  Its  own  convenience,  without  regard  to  the 
obligaUon  it  owes  to  its  creditora. 

The  whole  legislation,  in  all  its  parts,  as  to 
creditors  affected  by  it  and  not  consenting  to  it 
must  be  pronounced  null  and  void.  Such  is  the 
sentence  of  the  Constitution  itself,  the  funda- 
mental and  wipreme  law  forVirgmia,  as  for  all 
the  States  and  for  all  thepeople,both  of  the  States 
separately  and  of  the  United  States,  and  which 
speaks  with  sovereign  and  commanding  voice 
expecting  and  receivhig  ready  and  dieerfui 
obedience,  not  80  much  for  the  display  of  its 
power,  as  on  account  of  the  majesty  of  its  au- 
thOTity  and  the  justice  of  its  mandates. 

Thejvdgment  qf  the  HusUng$  Court  of  the 
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CityofRichmondie  aecordingfyrevereed  and  th 
cause  wiU  be  remanded,  unth  cUreetums  to  rends 
judgment  upon  the  agreed  statement  of  facts  ii 
favor  cf  the  plaintiff ;  and  itis  so  ordered. 
True  copy.   Test: 

James  H.  MoKenney,  derk.  Sup.  Oourt,  U.  8 

DissenUng,  Mr,  Chief  Justice  Waite  an< 
Justices  Bradley*  Miller  and  Gra^.     Se 

opinion,  post,  207. 

Clted~lU  U.  S.,  808,810,814;  U6  U.  Sn  S7Q,  SHU 


R  B.  CHAPFIN,  PQT.  in  Err., 

WILLIAM  TAYLOR. 

(See  8.  Cm  Reporter's  ed.,  800, 810L) 

<Thl8  case  falls  within  the  deotoion  In  Polndexte 
V.  Greenhow  (anU,  186)  and  is  decided  by  it. 

[No.  1360.1 
Argued  Mar.  tO,SS,i4,  ^5, 1885.  Bedded  Apr 

20,  1885. 

FX  ERROR  to  the  Supreme  Court  of  Appeal 
of  the  State  of  Virginia.  *-*— 

The  history  and  facts  of  the  case  appear  L 
the  opinion  of  the  court.  See,  also,  the  relates 
(»se  of  Poindexter  v.  Greenhow,  ante,  185,  an< 
the  dissenting  opinion,  post,  207. 

Messrs.  William  L.  Boyall,  Daniel  H 
Chamberlain,  Warnr  Swayne,  Wnu  M 

,  ,**I^.  *°*^  Wm.  B.  Homblower,    fo 

plaintiff  in  error. 

Mr.  P.  S.  BUIr,  At^Gen.  of  Vii^nia,  B 
T.  Merrick  and  A,  BL  Garland  for  d4 

fendant  in  error. 

Mr.  Justice  Matthe-zs  delivered  the  opir 
ion  of  the  court: 

This  was  an  action  in  trespass  de  bonis  asp*n 
tatis,  brought  by  the  plaintiff  in  error  again^ 
the  defendant  in  the  Circuit  Court  for  theCoui 
ty  of  Henrico  in  Virginia,  for  the  recovery  c 
$150  damages  for  unlawfully  entering  upon  th 
pkintiff's  premises  and  seizing,  takixif  an 
carrying  away  one  horse,  the  property  of  tli 
plaintiff,  of  the  value  of  |I100. 

The  defendant  justified  the  taking,  etc.  a 
treasurer  of  Henrico  County,  charged  by  l.-n 
with  the  duty  of  collecting  taxes  due  the  Slai 
of  Virginia  on  property  and  persons  in  sail 
county,  alleging  that  the  property  was  lawf  ull 
seized  and  taken  for  taxes  due  from  the  plait 
tiff  to  the  State,  which,  on  demand,  he  had  n 
fused  to  pay. 

To  this  plea  the  plaintiff  replied  a  tender  i 
payment  of  the  taxes,  when  demanded  and  In 
fore  the  trespass  complained  of,  of  the  amour 
due,  in  coupons  cut  from  bonds  of  the  State  c 
Virginia,  receivable  in  payment  of  taxes  l* 
virtue  of  the  Act  of  March  30,.  1871. 

To  the  replication  the  defendant  dexnurrc 
specially,  on  the  ground,  first,  that  by  tlie  A - 
of  January  26,  1882,  he  was  forbidden  to  r' 
ceive  coupons  in  payment  of  taxes;  and,  seoonr 
that  by  the  Act  of  March  18,  1884,  an  action  c 
trespass  would  not  lie  in  such  a  case. 

In  this  demurrer  the  plaintiff  joined,  and  a 
signed,  as  a  reason  why  it  should  be  overrules 

*Head  note  by  Mr.  Juttiee  Maxthsws. 
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oHotkNied  and  reUed  on  by 
BR  Rpognant  to  section  10. 
tf  te  CoMmntion  of  the  United 
d  ftuiluic  noil  and  Toid. 

KDdered  oo  the  demnner  in 
.irdtedefcBdaBL  Thereafter,  on  Novem- 
■^  IM,  tkc  pWotiir  filed  his  petition  in  the 
Oaon  of  Appeals  of  Virginia  for  the 
of  a  wik  oferror;  whereupon,  as  the 
the  petitk»  "haying  been  ma- 
-j4v  oaatand.  aad  the  transcript  of  thereo- 
K  ^  ai  jodoMBC  aforeaaid  seen  and  inspect- 
c  U  a«t,baw  of  opinion  that  said  Judg- 
30*  ptelTri^  dolh  deny  the  said  writ?' 
Tt  sm  ttji  Jodgment  th£i  writ  of  error  is 

of  the  Sopreme  Court  of  Ap- 
a  Judgment  affirming  the 
of  te  CSreoit  Coort  of  Henrico 
^.Mstkerefdre  leyiewable  upon  this 
"^■csorWifais  court,  the  case  being  one 
':A  KH  wier  the  Coostitutioii  of  the  Unit- 
<»ML  ftttow  y.  Brufy.  109 U.  8.,  248 

^  Bslk  cf  the  case  are  diqxMed  of  by  the 
anaaAMteCary.  Oreenhow  [anl^,  185], 
» latt  ft  «■  dadded  that  the  Act  of  January 
tmmdtb$At%ci  March  18, 1884,  were 
^■eMobsI,  aad  therefore  null  and  yoid. 

ssMtaied  that,  but  for  these  Acts,  the 
««  tf  tMMs  would  lie  in  such  a  case  under 
*am  if  Tiqihiia;  and  as  the  Acts  relied  on 
'kMMsat  BQSt  be  treated  as  ineffectual 
^Mi7  r0poH;lhcT  do  not  woriE  a  repealed 

*W«itaiaC  ^tke  Sujfremi  Court  cf  Ap- 

and  the  caute  it  re* 

.  wiA  dinetiani  to  take 

in  ^eeifrdanee  ^pM  law,  in 

tkie  epimicn;  mnd  it  ieeaar^ 


SnpwOoort*  U.  8L 


Mr.  CUtfJutHee  Waiie 
w»llf  dUau  andChm^. 

and 
See 

VXUiX  L  WHITB.  P(f.  tfii  En.. 

SI 

ilXUIL  CL  QREEKHOW. 


ta0  decMon  In  Potaidazter 


Hai,  Mid  li  dodtted  lu  tt. 

[5o.n0]. 

***  J^- 1».  »,  «*.  U,  188$.  Decided  Apr. 
m.  1S8S. 

*1  ttBO«  i»  Iht  Cfrcuh  Court  of  the  Unit- 
District  of  Virginia, 
araear  in 
0,  tne  pre- 
oT  Brindetterr,  Qrten 
3  ^  ^  '■^  t^  dissenting  opinion 


facta  of  the  osse 
^  the  coan.    See.  also,  ine  pre- 


Meeere,  William  Xm  Rimkll,  Daniel  H. 
Chamberlaint  Wm«  K.  ETarta,  Wagner 
Swajne  and  Wm.  B.  Homblower,  for 

plaintiff  in  error. 

Meeere.  F.  S.  Blairt  Attu-Qen.  of  Virginia, 
A*  H.  Garland,  R.  T,  Merrick.  J. 
Ambler  Smith  and  S.  B.  Witt»  for  defend- 
ant in  error. 

Mr.  Juetiee  Katthewa  deUyered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error,  who  was  plaintiff  be- 
low^rought  his  action  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Virginia  against  the  defendant,  both  being  citi- 
zens of  that  State.  The  declaration,  in  sub- 
stance, sets  out  that  the  plaintiff,  owning  prop- 
erty in  the  City  of  Richmond,  was  assessed 
thereon  for  the  year  1882  for  certain  taxes  to  be 
paid  to  the  State  of  Virginia,  leviable  for  after 
December  1,  1882;  that  the  defendant  was 
Treasurer  oi  the  City  of  Richmond,  and,  as 
sudi,  collector  of  taxes  due  to  the  State  assessed 
on  property  in  that  City;  that  plaintiff  tendered 
to  the  defendant,  on  demand  being  made  for 
payment  of  said  taxes,  the  amount  thereof  in 
coupons  cut  from  bonds  issued  by  the  State  of 
Virginia  under  the  Act  of  March  80,  1871, 
entitled  "An  Act  to  Provide  for  the  Funding 
and  Payment  of  the  Public  Debt,"  which  cou- 
pons, by  the  terms  of  said  Act,  were  receivable 
m  payment  of  taxes  by  virtue  of  a  contract 
witn  the  State  of  Virginia;  that  the  defendant 
refused  to  receive  saia  coupons,  under  color  of 
the  authority  of  the  Act  of  the  (General  Assem- 
bly of  the  State  of  Vireinia,  passed  January 
96,  1882,  which  forbade  him  to  receive  the 
same;  that  the  defendant,  after  refusal  of  said 
tender,  forcibly  and  unlawfully  entered  the 
pfemises  of  the  plaintiff,  and  le^ed  upon  and 
seized  and  carried  away  personal  property  of 
the  plaintiff  of  the  vahie  of  $8,000,  hi  order  to 
sell  the  same  for  the  satisfaction  of  said  taxes, 
which  he  claimed  to  be  unpaid  and  delinauent; 
that  the  Acts  of  the  General  Assembly  of  Vir- 
ginia, specified  in  the  pleadings,  whidb  require 
the  tax  collector  to  refuse  to  receive  such  cou- 
pons in  pa  jrment  of  taxes,  and  to  proceed  with 
the  coUection  of  taxes,  for  the  payment  of 
which  they  have  been  tendered .  as  If  they  were 
delinquent,  impair  the  obligation  of  the  said 
contract  between  the  State  A  Virginia  and  the 
plaintiff;  and  that  bv  reason  of  the  said  wrongs 
the  plaintiff  has  suffered  damage  in  the  sum  of 
$6jOOO,  for  which  he  brings  suit. 

To  this  declaration  the  defendant  demurred 
generally,  the  demurrer  was  sustained,  and 
Judgment  was  rendered  for  the  defendant  The 
plaintiff  sued  out  this  writ  of  error. 

All  the  Questions  raised  and  arsnied  upon  the 
merits  of  tnis  case  have  been  huly  considered 
in  the  opinion  of  the  court  in  the  case  of  Bfin- 
darter  v.  Oreenhow  [ante,  185]. 

The  present  action,  as  shown  on  the  face  of 
the  declaration,  was  a  case  arising  under  the 
Constitution  of  the  United  States,  and  was  one, 
therefore,  of  which  the  Circuit  Court  of  the 
United  States  had  rightful  Jurisdiction  by  vir* 
tue  of  the  Act  of  March  8, 1875,  without  re- 
gard to  the  dtizensbip  of  the  parties,  the  sum 
or  value  in  controversy  being  in  excess  of  $500. 

In  conformity  with  the  views  expressed  in  the 
opinion  in  Fmndexter  v.  Oreenhow,  the  Judg- 
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me»t  in  the  present  case  is  reversed  and  the 
canst  is  remanded,  with  directions  to  proceed 
therein  in  conformity  with  law. 

Judgment  rewned. 

True  copy.   Test: 

James  H.  MoKenney,  Olerk,  Sup.  Court,  U.  S. 

Dissenting,  Mr,  OMef  JusHee  Waite  and 
Juitieei  HiUer,  BrMley  and  Gray.  See 
opinion,  poii,  207. 

Otted-Ue  U.  6.,  660. 


8.  BROWN  ALLEN.  Auditor  of  Public  Ac- 
oounts  of  the  Statb  of  Yiboikia,  bt  ai^, 

Appti, 

e. 
BALTDiORB  AND  OHIO  RAILROAD 

COMPANY. 

(See  8.  OL,  Beporter^  ed.,  8114n7.) 

Taases — tender  cf  tax — reeeivoMe  eoupam  by 
raiWoadeorporaUon — ir^ncMon  lies  to  pre- 
9&nt  eubtequerU  diitrairU. 

*1.  The  general  questtODS  arlsiiig  and  annied  in 
this  case  are  fuUj  ateouflsed  and  decided  in  toe  ease 
of  Poindezter  y.  Oreenhow  (<mU^  186). 

2,  The  remedy  by  injunction  to  prevent  the  col- 
lection of  taxes  oy  distraint  upon  the  rolling  stock, 
machinery,  cars  and  engines,  and  other  property  ox 
railroad  corporations,  after  a  tender  of  payment  in 
taz-receiyable  coupons,  is  sanctioned  by  repeated 
decisions  of  this  court,  and  has  become  common 
and  unquestioned  praotloe,  in  similar  cases,  where 
exempdons  have  been  claimed  in  virtue  of  the  Con- 
stitution of  the  United  States;  the  ground  of  the 
jurisdiction  being  that  there  is  no  adequate  rem- 
edy at  law. 

[No.  826.] 

Argued  Mar.  t5,  $6,  tSSS.  Decided  Apr.90, 188S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Vir- 
ginia. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  ci  the  court  See,  also,  the  related 
case  of  Boindexter  ▼.  Oreenhoto,  ante,  185, 
and  the  dissenting  opinion,  pM<,  207. 

Messrs.  F.  S.  BUirt  At^hOen.  of  Yii^a, 
R.  T.  Meniek  and  A*  H.  Garlandu  for 
appdlants. 

Mesen.  John  H.  Coweiif  Hnfl^h  W. 
Sheffey*  William  !••  Ro^all*  Daniel  H. 
Chamberlain  and  Wm«  B.  Homblower» 
for  appellee. 

Jfr.  Justice  Katthews  delivered  the  opin- 
ion of  Uie  court: 

This  is  a  bill  in  equity  filed  by  the  Baltimore 
and  Ohio  RaUroad  Company,  a  Corporation 
created  by  the  laws  of  Maryland,  and  a  citizen 
of  that  State,  against  the  appellants,  who  were 
defendants  Mow,  of  whom  Allen  is  Auditor  of 
Public  Accounts;  Revely,  Treasurer  of  the 
State  of  Virginia,  and  Hsinilton,  Treasurer  of 
Auguata  Coun^,  in  that  State,  and  all  citizens 
of  Virginia. 

The  complainant  is  the  lessee  in  possession 
of  certain  ndlway  lines  in  Virginia— the  Win- 
chester and  Potomac,  the  Wlndiesterand  Stras- 
burg,  and  the  Strasburg  and  Harrisonburg  Rail- 
roads—and also  operates  a  railroad  belonging 

*Head  notes  by  Mr.  JusUec  Uattbmwb, 
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to  the  Valley  Railroad  Company  in  that  S 
It  is  alleged  in  the  bill  that,  "  By  the 
and  21st  sections  of  an  Act  of  the  GeDera! 
sembly  of  Virginia,  approved  on  the  22d  day 
April,  1882,  and  entitled  'An  Act  for  the 
sessment  of  Taxes  on  Persons,  Property, 
come,  and  Licenses,  and  Imposing  Taxes  Th 
on  for  the  Support  of  the  Govemroeot  u 
Free  Schools  and  to  Pay  the  Interest  on  tl 
Public  Debt,'  provision  was  made  for  the  a 
sessment  and  taxation  of  the  railroads  with 
the  State,  the  board  of  public  works,  actix 
upon  the  reports  of  the  officers  of  the  railroj 
companies,  and  upon  the  best  and  most  reliat 
information  that  couJd  be  procured,  being  a 
thorized  and  required  to  ascertain  and  asse 
the  value  of  the  real  and  personal  property 
such  companies  for  taxation  at  the  rate 
forty  cents  on  every  $100  of  the  estimate 
value  thereof;  and  ^d  Act  further  provid 
that  it  shall  be  the  duty  of  every  railnukd  coi 
pany  so  assessed  to  pay  into  the  treasurv  of  t 
otate,  within  sixty  days  after  receipt  ot  noti 
of  such  assessment,  the  tax  imposed  by  la^ 
and  a  company  failbg  to  pay  the  tax  assess 
upon  its  prop^lTshaU  be  immediately  asse^ 
under  the  direction  of  the  auditor  of  public  & 
counts,  by  any  person  appointed  by  him  f 
the  purpose,  rating  their  real  estate  and  rollii 
stock  at  $20,000  per  mile,  and  a  tax  theret 
levied  of  forty  cents  on  the  $100  of  su 
fixed  value;  and  the  amount  so  assessed  bh 
be  collected  by  any  treasurer  to  whom  the  a 
ditor  may  deliver  the  assessment,  who  is  s 
thorized  to  distrain  and  sell  any  personal  pre 
erty  of  such  company  for  the  amount  of  su^ 
taxes." 

It  is  further  alleged,  that  on  November  i 
1882,  the  board  of  public  works  assessed  sa 
lailroads  for  taxation  at  the  rate  of  $15,000  \ 
mile,  of  which  notice  was  given  to  the  co 
plainant,  on  January  17,  18S,  as  the  party 
able  by  law  for  the  payment  of  the  taxes 
sessed  upon  them;  that  on  March  16,  18! 
within  sixty  days  thereafter,  the  complaint 
obtained  from  the  auditor  of  public  accoui 
warrants  to  pay  into  the  treasury  the  seve 
amounts  charged  as  to  each  of  said  railroa) 
which  the  treasurer  of  the  Commonwealth, 
indorsement  thereon,  re(^uircd  to  be  paid  ii 
a  specified  bank  in  the  City  of  Richmond,  tl 
-bein^  the  only  mode  recognized  by  law 
makmg  such  pajrments;  that,  at  that  time, 
complainant,  being  the  owner  and  holder 
Uie  requisite  amount  of  coupons  for  interest  • 
from  bonds  of  the  State  of  Virginia,  issued  i 
der  the  Act  of  March  20,  1871,  entitled  •• 
Act  to  Provide  for  the  Funding  and  Paym 
of  the  Public  Debt,"  and  receivable  by  Vir 
thereof  in  payment  of  taxes  tendered  the  san 
with  coin  sufficient  exactly  to  make  the 
quired  amounts,  to  the  said  bank  in  Richnio 
i^  discharge  of  said  warrants;  that  said  coii]> 
were  refill,  and  the  same  having  been  set  ap; 
the  complainant  brings  the  same  into  coi 
subject  to  its  order,  in  payment  of  said  ta? 
that  similar  tenders  were  niade  to  the  audi  to 
public  accounts,  and  to  the  treasurer  of  St^ 
on  the  same  day,  each  of  whom  refused  to 
ceive  the  same;  that  thereupon  the  defend 
AUen,  the  auditor  of  Public  accounts,  proeee 
to  assess  the  said  nulroads  upon  their  wu] 
late,  not  having  any  rolling  stock,  at  ^C(V 
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86,  L.  ed.  908] ;  quoted  Id  the  can  of  FtnnOittlfr 

The  jtulBdlction  wu  exerdaed  with  energy 
In  behaU  ot  a  alockholder  in  a  bankliie  corpora 
tkm  in  Dodg»  v.  Woci»«y.  18  How.,  Si  [99  U. 
S.,  bk.  IS,  L.  ed.  401],  -where  therafusol  of  the 
dIt«ctoiB  of  the  compimj  to  resist  the  collection 
of  an  unconatitutioDBl  tax  was  made  the  Krauod 
of  interposition  in  behalf  of  a  atockholder  aa  a 
bKAch  of  trust. 

\a  Boardof  lAmtidaHont.  MeO(mb,VZJJ.  8., 
OSl-541  [BIc  28,  L.  ed.  828,  028],  It  is  raid  in 
the  opfnioQ  of  the  court,  (pnUn^  on  the  ques- 
tion of  remedies: 

'-'On  this  branch  of  the  subject,  the  numer- 
oua  and  veil  considered  cases  heretofore  de- 
cided by  this  court  leave  little  to  be  said.  The 
objections  to  proceeding  against  state  officers 
by  mandaimu  or  Injunction  are:  first,  that  it  is, 
in  effect,  proceeding  against  the  State  itself; 
and,  secondly,  Uiat  it  interferes  with  the  official 
discretion  vested  In  the  officers.  It  is  conceded 
that  neither  of  these  things  can  be  done.  A 
Stale,  without  its  consent,  cannot  be  sued  by 
an  Indivldua];  and  a  court  cannot  substitute  its 
own  discretion  for  that  of  executive  officers  in 
matters  belonging  to  the  proper  jnrisdlctlon  ot 
the  latter.  But  It  has  been  weu  settled  that, 
when  a  plain  official  duty,  requiring  no  exer- 
cise of  discretion,  Is  to  be  performed,  and  per- 
forntance  is  refused,  any  person  who  will  sus- 
tain personal  injury  by  such  refusal  may  have 
«  mandamv*  to  compel  its  performance;  and 
when  such  duty  is  threatened  to  be  violated  by 
some  positive  olflcial  act,  anv  person  who  will 
■uatain  personal  injury thereoy,  forwhich  ade- 
quate coropensailon  cannot  be  had  at  law,  may 
have  an  Innmctlon  to  prevent  it.  In  such  cases, 
the  writs  of  maadaTmu  and  injunction  are  some 
wljat  correlative  to  each  other.  In  either  case. 
If  the  officer  plead  the  authority  of  an  unconsti- 
tutional law  for  the  non-perforoiance  or  viola- 
tion of  his  duty,  it  wlU  not  prevent  the  iaaulng 
of  the  writ.  AJi  unconstitutional  law  will  be 
treated  by  the  courts  as  null  and  void."  And 
tbe  opinion  citcB  Otbom  v.  Bank,  0  Wheat. ,  SCO, 
and  Dati*  v.  Gray,  1«  Wall.,  220  [88  U.  B.,  bk. 
31  L.  ed.  4681.  The  same  OTinciple  was  ap- 
plied In  the  State  BaOroad  Tate  Gate*,  93  U. 
d.,  670  [Bk.  28,  L.  ed.  6681.  In  theopinlon  of 
the  court  it  Is  said  (page  610);  "In  the  examina- 
tion whicb  we  have  made  of  these  cases,  we  do 
not  find  any  of  the  matters  complained  of  to 
come  within  the  rule  which  we  have  laid  down 
M  justifying  the  Interposition  of  a  courf  of 
equity.  There  Is  no  fraud  proved  if  alleged. 
There  is  no  violation  of  the  Conslltution,  either 
In  the  stalutA  or  In  Its  administration,  by  the 
board  of  equalization.  So  property  is  taied 
that  is  not  legally  liable  to  laxatJOD;  nor  ia  tiie 
rule  of  unlfcmnity  prescribed  by  tbe  Constitu- 
tion violated."  u  the  factshere  ncgativedlud 
been  affirmed  the  conveise  of  the  rule  would 
have  been  equally  applicable. 

In  Tran*.  Co.  v.  ParitersJuro.lOTU.  S..  691- 
OBS  [Bk.  37,  L.  ed.  «&4.  086}.  It  was  declat«d 
that  a  bill  in  equity  would  lie  which  seeks  to 
have  a  wharfase  ordinance  declared  void,  and 
tor  an  Injunct^  to  restrain  further  collections 
uAder  tt,  and  any  further  interference  with  the 
rlsht  of  the  complainant  to  the  free  navigation 
of  tbeObio  River,  and,  ptahapa,  u  incidental 
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to  ihe  other  relief,  a  demand  for  the  return  of 
of  the  wharfage  already  paid: 

Tho  remedy  to  restrain  by  injunction  taxes 
levied  upon  railroads,  in  alleged  violation  of  a 
contract  with  the  State,  was  administered  in 
TonUin9tm  v.  Brandi,  15  Wall,  460  [82  U.  8., 
bk.  21,  L.  ed.  1891,  and  in  numerous  other  simi- 
lar cases,  where  ft  has  been  denied,  the  juris- 
diction to  grant  the  relief  if  the  facts  warranted 
it  has  been  assumed  without  question.  And 
see  Litehfldd  y,  Webster  Co,,  101  U.  8., 773  [Bk. 
25,  L.  ei  926]. 

In  the  case  of  national  banks,  the  assessment 
and  collection  of  taxes  illegally  assessed  under 
the  authority  of  state  laws,  in  violation  of  Acts 
of  Congress,  are  habitually  restrained  bv  the 
preventive  remedy  of  injunction;  and  the  juris- 
diction of  the  Courts  of  the  United  States  in 
those  cases  is  regarded  as  in  the  highest  degree 
beneficial  and  necessary  to  prevent  the  agencies 
of  the  Qoverment  of  the  United  States  from  be- 
ing hindered  and  embarrassed  in  the  perform- 
ance of  their  functions  by  state  legislation. 
The  exercise  of  that  jnrisdiction,  and  by  means 
of  that  remedy,  in  such  cases  is  to  vindicate  the 
supremacy  of  the  Constitution,  and  to  maintain 
the  integntv  of  the  powers  and  rights  which  it 
confers  ana  secures;  and  that  iurisdiction  is 
vested  in  the  Courts  of  the  Umted  States  be- 
cause the  cases  embraced  in  it  are  necessarily 
cases  arising  under  the  Constitution  and  lan^o 
of  the  United  States. 

Where  the  rights  in  jeopardy  are  those  of 
private  citizens,  and  are  of  those  classes  which 
the  Constitution  of  the  United  States  either  con- 
fers or  has  taken  under  its  protection,  and  no 
adequate  remedy  for  their  enforcement  is  pro- 
vided by  the  forms  and  proceedings  purely  le- 
gal, the  same  necessity  invokes  ana  justifies,  in 
cases  to  which  its  remedies  can  be  applied,  that 
jurisdiction  in  equity  vested  by  the  Constitution 
of  the  United  States,  and  which  can  not  be  af- 
fected by  the  legislation  of  the  States. 

In  the  present  case  the  iurisdiction  in  equity 
to  erant  the  relief  prayea  for  by  injunction, 
and  the  propriety  oi  its  exercise,  are  alike  in- 
disputable. 

The  decree  qf  (he  Circuit  Court  is  accordingly 

afflrmed. 
True  copy.   Test: 

James  H.  MoKenney,  Clerk  Sup.  Court,  U.  8. 

Dissenting.  Mr,  Chiff  Justice  Waite  and 
Justices  MiUert  Bradley  and  Gray.  See 
opbiion  poet,  307. 


X3171  SAMUEL  8.  CARTER,  Plff,  in  Err., 

SAMUEL  C.  GREENHOW. 

(See  8.  Cm  Bcporter^s  ed.,  S17-S28.) 

Taxes;  remedy  for  violation  of  contract  of  Vir- 
ginia to  receive  coupons  in  payment  of— tres- 
pass does  not  lie  under  sec.  6S9,  R,  S.,  against 
collector, 

*L  The  lOth  clause  of  sec.  629,  R.  S.,  authorizing' 
suits,  without  reference  to  the  sum  or  value  in  con- 
troversy or  the  oitizc'uship  of  the  parties,  to  be 
brought  in  the  Circuit  Coorts  of  tbe  United  States 
to  reoresB  the  deprivatioii,  under  color  of  state  law, 
of  any  right,  privilege,  or  immunity  secured  by  the 

^Head  notes  hy  Mr.  Justice  MAirnswa. 
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Constitution  of  the  Unioed  States,  in  violation 
sec.  1979.  R.  8m  does  not  embrace  an  action  of  trc 
pass  on  the  case  in  which  the  plaintiff  seeks  a  reco 
ery  of  damages  against  a  tax  collector  in  Virffini 
wno,having  rejected  a  tender  of  tax-receivable  co 
pons,  issued  under  the  Act  of  March  80, 187L.  seel 
to  collect  the  tax  for  which  they  were  tendered  1 
a  seizure  and  sale  of  personal  property  of  tl 
plaintifl. 

2.  Although  the  right  to  have  such  coupons  r 
ceived  in  pjayment  of  taxes  is  founded  on  a  contra 
with  the  State,  and  that  rlffht  is  protected  by  tj 
Constitution  of  the  UnitedStates  by  article  1,  se 
tion  10,  forbiddinfir  the  State  to  pass  any  laws  ii 
pairing  the  obligation  of  the  contract,  the  on 
mode  of  redress  in  case  of  any  disturbance  ordj 
Ion  of  property,  or  for  other  legal  rig* 


on  such  violation  of  the  contract,  is  to  hav< 
judicial  determination,  in  a  suit  between  indtvi 
uals,  of  the  invalidity  of  the  law,  under  color 
which  the  wrong  has  been  committed.  No  dir« 
action  for  the  denial  of  the  right  secured  by  t 
contract  will  He. 

[No.  690.] 

Argued  Mar.  tO,  M,  24,  25,  1885.    DeeUi 

Apr.  20,  1885, 

PI  ERROR  to  the  Circuit  Court  of  the  Unit 
States  for  the  Eastern  District  of  Vii^ia. 

The  history  and  facts  of  the  case  appear 
the  opinion  of  the  court    See,  also,  the  case 
Poindexter  v.  Qreenhow,  ante,  185,  and  the  d 
senting  opinion,  post  307. 

Messrs.  WillUm  L.  Bojmll,  Daniel  ] 
Cluuiiberlalii*  Wm.  M.  Swmrts*  W»^ 
Swayne  and  Wm.  B.  Homblower,  i 
plaintiff  in  error. 

Messrs.  F.  £L  Blair,  AUy-Qen.  of  Yirgin 
A.   H«   Cktrland,   R.   T.   Merrick* 
Ambler  Smith  and  S.  B.  Witt,  for  defer 
ant  in  error. 

Mr.  Justice  Bfatthews  deUvered  the  op 
ion  of  the  court: 

The  plaintiff  in  error  brought  his  action, 
the  Circuit  Court  of  the  United  States,  agaii 
the  defendant,  on  May  7. 1883.    EQs  cause 
action  is  set  forth  in  the  declaration  as  follow 

'*  Samuel  S.  Carter,  plaintijff,  complains 
Samuel  C.Greenhow,defendant,of  a  plea  of  tr 
pass  on  the  case,f  or  that  the  said  plaintiff  is  a  ci 
zen  of  the  State  of  Virginia  and  a  resident  of  t 
City  of  Richmond  in  stdd  State.  That  the  plai 
iff  owns  property  in  said  city,  and  that  he  iti 
lawfully  assessed  on  said  property  by  the  o 
cers  of  the  State  of  Virginia  whose  duty  it  'v^ 
under  the  laws  of  Virginia  to  make  such  assc 
ment,  with  taxes  to  be  paid  to  the  State  of  \ 

finia  for  the  year  1882,  and  that  said  taxe^  \^4 
ue  and  leviable  for,  on  and  after  the  firat  d 
of  December,  1882. 

"  That  the  defendant,  Samuel  C.  Greenho 
is  the  treasurer  of  the  City  of  Richmond  in  i 
State  of  Virrinia,  and  that  the  laws  of  Virgii 
make  it  his  aut^  to  collect  all  taxes  due  to  1 
State  of  Virginia  by  residents  of  said  citv 
propeily  situated  and  being  in  said  city.    XI 
on  the  3d  day  of  May,  1888,  the  plainttft  ^ 
indebted  to  the  said  State  of  Virginia  on 
count  of  the  taxes  so  assessed  upon  his  prope 
as  aforesaid  for  the  year  1S&2,  and  that  on  » 
last  named  date  he  tendered  to  the  defend  a 
in  payment  of  his  said  taxes,  coupons  cut  tr\ 
bonds  issued  by  the  State  of  Virgmia,  under 
provisions  of  the  Act  of  the  General  Assernl 
of  the  State  of  Virginia,  approved  Marclx 
1879,  entitled  'An  Act  to  Provide  a  Plan  of  t 
tlement  of  the  Public  Debt,'  which  coupe 
together  with  a  small  amount  of  lawful  moi 
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cording);  for  the  defendant.    To  reverse  tli>it 
Judgment  the  present  writ  of  «iTor  b  proae- 

The  sixteenth  clause  at  section  039,  Rev. 
StatB. ,  delliiing  the  original  JurisdictloQ  of  the 
Circuit  Court  of  the  United  States,  gives  to 
them  ognizBuce,  without  reference  to  the  sum 
or  value  in  controversy,  or  the  citizenship  of 
the  partiea,  "Of  all  suits  aulhorized  by  law  to 
be  hrought  by  any  perBOu  to  redress  tbe  depriva- 
tion, under  oolorof  any  law,  statute,  ordinance, 
regulation,  custom  orussgeof  anyStnte,  of  any 
right,  privilege  or  Immunity  secured  by  the 
ConstltutloD  of  the  United  Stales,  or  of  auy 
right  secured  by  any  law  providing  for  equal 
rights  of  citizens  of  the  UnJted  States,  or  ol  all 
persons  within  the  Jurisdiction  of  the  United 


Section  19TS,  Rev.  Stats.,  provides  that 
"Every  person  who,  under  color  of  any  siatuie, 
ordinance,  rM^ilatlon,  custom  or  usage  of  any 


State  or  Territory,  niMecIs,  orcauMSto  besub- 
' — 1,  any  ddzen  of  the  United  States,  or  other 
n  wiudn  the  Jurisdiction  thereof,  to  th( 


deprivation  of  any  rights,  privilege*,  or  im- 
munitiefl  secured  oj  the  Constitution  and  laws, 
shall  be  liable  to  the  puty  injured  in  an  acdon 
at  law,  Bult  in  equity,  or  other  proper  proceed- 
inir  for  redreM," 

These  three  provisions  constituted  the  first 
section  of  the  Act  of  ^ril  20,  1871,  entitled 
"An  Act  to  Enforce  the  Provlaionsol  the  Four- 
teenth Amendment  to  the  Constitution  of  the 
United  Stales,  and  for  Other  Puipoees."  17 
Stat,  at  L.,  18.  In  that  section,  the  language 
conferring  Jurisdiction  in  the  courts  was  as 
follows: 

Such  proceeding  to  be  prosecuted  in  the  sev- 
eral District  or  Circnlt  Courts  of  the  United 
States,  with  and  subject  to  the  same  rights  of 
appeal,  review  upon  error,  and  other  remedies 
provided  in  lllie  cases  in  such  courts,  under  the 
provisions  of  the  Act  of  the  ninth  of  April,eight- 
sen  hundred  and  dity-sii,  entitled  "An  Act  to 
Protect  All  Persons  in  the  United  States  hi 
Their  Civil  Rights,  and  to  Pumlsh  the  Means 
of  Their  Vindication,"  and  the  other  remedial 
laws  of  the  United  States  which  are  In  their 
nature  applicable  In  such  cases. 

The  second  section  of  the  Act  here  referred 
to,  of  April  9,  ISea,  14  StaL  at  L.,  97,  provided 
'  'That  any  person  who,  under  color  of  any  law. 
■latule,  ordinance,  regulation  or  custom,  shall 
subject,  or  cause  to  lie  subjected,  any  inhabi- 
tant of  any  Stale  or  Territory,  to  the  deprivation 
of  any  rlnt  secured  or  protected  by  this  Act, 
or  to  differeat  punishment,  pains  or  penalties 
OB  account  of  such  person  having,  at  any  time, 
beenheld  in  a  condition  of  slavery  or  involun- 


vlcted,  or  br  reason  of  his  color  or  race,  than  it 
pnacribed  for  the  punishment  of  white  penotis. 
■ball  be  deemed  guilty  of  a  misdemeanor,  and, 
oo  conviction ,  shall  be  punished  by  floe  not  ex- 
ceeding one  thousand  dollars,  or  Impritonmeut 
not  exceeding  one  year,  or  both,  in  the  dlaoe- 
tion  of  the  court." 
The  question  preeenled  In  this  record  it 
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whether  the  facts  stated  iD  the  plaintifl's  dec- 
laration constitute  a  cause  of  action  within  the 
terms  of  section  1979,  Revised  Statutes;  that  is, 
whether  he  shows  himself,  within  its  meaning, 
to  have  been  subjected  by  the  defendant,  tm- 
der  cover  of  a  statute  of  a  State,  to  the  depriva- 
tion of  a  right,  privilege  or  immunity  secured 
by  the  Constitution. 

The  acts  charged  against  the  defendant  are, 
that  he  refused  to  receive  from  the  plaintiff  the 
coupons  tendered  in  payment  of  taxes,  and 
thereafter  proceeded  to  levy  upon  and  take  his 

{)roperty  for  the  purpose  of  collecting  such  taxes 
n  money.    The  rights  alleged  to  be  violated 
are  the  fight  to  pay  taxes  in  coupons  instead  of 

[322]  in  money,  and,  after  a  tender  of  coupons,  the 
immunity  from  further  proceeding  to  collect 
such  taxes  as  though  they  were  delinquent. 
These  rights  the  plamtifP  derives  from  the  con- 
tract wiuL  the  State,  contained  in  the  Act  of 
March  26, 1879,  and  the  bonds  and  coupons  is- 
sued under  its  authority. 

How  and  in  what  sense  are  these  rights  se- 
cured to  him  by  the  Ck>nstitution  of  the  United 
States?  The  answer  is,  by  that  provision,  ar- 
ticle 1,  section  10,  which  forbids  ai^  State  to 
pass  laws  impairing  the  obligation  of  contracts 
That  constitutional  provision,  so  far  as  it  can 
be  said  to  confer  upon,  or  secure  to,  any  per- 
son, any  individual  rights,  does  so  only  indi- 
rectly and  incidentally.  It  forbids  the  passage 
by  the  States  of  laws  such  as  are  described.  If 
any  sudi  are  nevertheless  passed  by  the  Legis- 
lature of  a  State,  they  are  unconstitutional,  null 
and  void.  In  anv  judicial  proceeding  neces- 
sary to  vindicate  his  rights  under  a  contract,  af- 
fected by  such  legislation,  the  individual  has  a 
right  to  have  a  judicial  determination,  declar- 
ing the  nullity  of  the  attempt  to  impair  its  ob- 
ligation. This  is  the  only  right  secured  to  him 
bv  that  clause  of  the  Constitution.  But  of  this 
right  the  plaintiff  does  not  show  that  he  has 
been  depnved.  He  has  simply  chosen  not  to 
resort  to  it.  The  right  to  pay  his  taxes  in  cou- 
pons, and  the  immunity  from  further  proceed- 
ings, in  case  of  a  rejected  tender,  are  not  rights 
directiy  secured  to  him  by  the  Constitution,  and 
only  so  indirectiy  as  they  happen  in  this  case 
to  be  the  rights  of  contract  which  he  holds  un- 
der the  laws  of  Virginia.  And  the  only  mode 
in  which  that  constitutional  security  takes  ef- 
fect is  by  judicial  process  to  invalidate  the  un- 
constitutional legislation  of  the  State,  when  it 
is  set  up  against  the  enforcement  of  his  rights 
under  his  contract.  The  mode  in  which  Con- 
gress has  legislated  in  aid  of  the  rights  secured  by 
that  clause  of  the  Constitution,  is,  as  is  pointed 
out  with  clearness  and  fullness  in  the  opinion 
of  the  court  in  the  OivilRighU  Cam,  109  U.  S., 
8-12  [Bk.  27,  L.  ed.  885-840],  bv  oroviding  for  a 
review  on  writ  of  error  to  the  juagments  of  the 
state  courts,  in  cases  where  they  have  failed 
properly  to  give  it  effect,  and  by  conferring  ju- 
risdiction upon  the  Circuit  Courts  by  the  Act  of 
March  3, 1875,  chap.  187,18  Stat,  at  L.,470,of  all 
ca.ses  arising  under  the  Constitution  and  laws 

[323]  of  the  United  States,  where  the  sum  or  value 
in  dispute  exceeds  $500.  Congresss  has  pro- 
vided no  other  remedy  for  the  ^orcement  of 
this  right. 

It  might  be  difficult  to  enumerate  the  several 
descriptions  of  rights  secured  to  individuals  by 
the  Constitution,  the  deprivation  of  which,  by 
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any  person,  would  subject  the  latter  to  on  a 
tion  for  redress  under  section  1979,  Rev.  Stati 
and,  fortunately,  it  is  not  necessary  to  do  so  i 
this  case.  It  is  sufficient  to  say  that  the  de 
laration  now  before  us  does  not  show  a  ca\^ 
of  action  within  its  terms. 

TJu  judgment  of  the  Circuit  Court  is  aecor 
ingly  affirmed. 

True  copy.   Test: 

James  H.  MoKenney,  Qerk,  Sup.  Court*  U. 


Dissenting:  Mr,  Chuf  Justice 
Justices  Mulery  Bradley  and 
opinion,  post,  207. 

ated-114  U.  8.,  824. 


ax 
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J.  ADAIR  PLEASANTS,  ulijpf., 

SAMUEL  C.  GREENHOW,  Treasurer  of  1 
City  OF  Richmond. 

(See  8.  C,  Reporter's  ed.,  823,  SSiO 

rrhis  case  falls  within  the  decision  in  Cartex 
(^<«enhow  {jomU^  802). 

[No.  941.] 
Jubmitied  Dee.  1, 1884,     Decided  Apr.  SO^  is. 
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PPEAL  from  the  Circuit  Court  of  tbe  XJx 
ed  States  for  the  Eastern  District  of  ^ 
ginia. 

The  history  and  facts  of  the  case  api>ear 
the  opinion  of  the  court  See,  also,  the  preo 
ing  case  of  Garter  v.  Oreenhow,  ante,  185,  a 
the  dissenting  opinion,  po$t,  207. 

Messrs,  William  L.  Royally  DarSkiel 
Chamberlain,  Wa^r  Swajn&e  and  1^ 
B.  Homblower,  for  appellant. 

Mr,  T.  a.  Blair,  Atty-Om.  of  Virginia, 
appellee. 

Mr,  Justice  Matthews  deliyered  tlie  o^i 
ion  of  the  court: 

This  is  a  bill  in  equity  filed  by  the  appeUan  t 
citizen  of  Virginia,  praying  that  the  defenda 
Greenhow,  Treasurer  of  the  City  of  Richmoi 
may  be  perpetually  enjoined  from  taking  ste 
by  distraint  of  the  complainant's  propertv 
collect  certain  taxes  claimed  by  the  def cndi 
to  be  due  to  the  State  of  Virginia,  amoiintj 
to  $86.25.  but  for  which  the  bill  avers  tbe  c< 
plainant  tendered  in  payment  the  exact  ankoi 
thereof,  for  a  part,  coupons  cut  from  boadj 
sued  by  the  State  under  the  Act  of  Marcli 
1871,  and  put  in  money. 

On  demurrer  to  the  bUl,  it  was  dismissed 
the  Circuit  Court  for  want  of  jurisdiction . 
amoimt  in  controTersy  being  less  tbau  ^;] 
and  title  complainant  has  brought  this  appi 

It  is  sought  to  maintain  the  jurisdiction 
this  case  on  the  ground  that  the  suit  is  axati 
ized  by  section  1979,  Revised  Statutes,  i^ 
diction  to  entertain  which  is  conferred  l>y 
sixteenth  dause  of  section  829,  R.  S. 

The  case  comes  within  the  decision  ]nftt  i 
dered  in  Carter y,  Qreenhoxc  [ante,  WS],  an 
governed  by  it.   It  is  not,  in  our  opinion,  s\i 
suit  as  is  contemplated  by  the  sections  of 
Revised  Statutes  referred  to. 


*Head  note  by  Mr.  Justice  Mattbcwb. 
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tt^mmtK  *>lo«  Ib coatioTeray  does  not 
^1^  PMl  a*  aalt  cuuM  be  nainhliwd  as 
■■■■taHf  ^idvtfaa  OcMMdtntlon  and  Uwa 
I,  paovUcd  for  in  the  Aft  of 
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which  coupoos  are  receivable,  bj  the  terms  ot 
that  Act,  in  paTment,  at  and  uter  maturity, 
for  all  tazee,  deUa  and  demand!  due  the  State. 
A  list  of  these  coapons,  described  by  the  num- 
bers and  amount*  of  the  bonds,  is  exhibited 
with  the  Ull.  Ue  claims  that  these  coupons 
consUtate  a  contract  with  the  QtUo,  by  which 
it  agreed  to  pvf  the  amount  of  each  to  the  hold- 
er at  maturiW;  and,  second.  In  case  ot  default, 
tiiat  the  bolder  should  have  the  right  to  assign 
or  transfer  the  same  to  any  tazparer  or  other 
'   or  of  the  State,  with  thequailtrof  bsing 

ved  for  taxes  and  other  demands  due  the 

Slate,  and  with  the  guann^  that  the  Stata 
would  reoelTethem  speciflcalfy  Inpajmentom 
fanfpf or  anj  such  taxes  and  demands,  ai 


discharge  and  payment  of  such  taxes  or  other 
'ies. 
The  defendanU  to  the  bill,  It  is  alleged,  are 
Beer*  of  the  State,  charged  severally  with  the 
coUectfam  of  certain  taxes  and  license  fees  and 
other  doea  to  the  State;  and  it  is  charged  that, 
in  pursuance  of  certain  statutea  passed  since  the 
Act  of  Uarch  80, 1671,  and  the  isme  of  the 
bonds  and  coupons  under  it,  they  are  lorbid- 


ment  of  taxes  and  other  dues  to  the  Si 


rhich 


of  its  coapons,  and  are  accordingly  in  viola- 
tion of  the  CODBlliutian  of  the  Ui^ted  Sutes, 
and  are  null  and  void;  but  that,  nevertbelee*, 
tbe  defendancs,  ae  officers  of  the  State,  as  is  pub- 
licly known,  haMtuftUy  refuse  to  accept  cou- 
pons when  tendered  by  taxpayers,  in  payment 
of  taxes  and  other  dues  to  the  State,  with  tbe 
collection  ot  which  they  are  Beverall^  charged, 
and  the  General  Assembly  of  Virginia  has  also 
passed  statutes  repealing  all  laws  which  pro- 
vided anv  remedy  for  the  enforcement  of  the 
ri^t  to  nave  them  so  received. 
Tlie  bdl  then  proceeds  as  followi: 
"And  your  petitioner  turthermore  shows 
that,  confiding  in  his  right  to  a  specific  per 
formance  of  ssid  contract,  and  in  nis  title  to 
equitable  relief,  should  the  same  be  denied,  he 
hath  made  arrangements  with  sundry  taxpay- 
os  of  Virginia  to  use  his  above  coupons  in  pay- 
rnent  of  th^  taxes  and  license  taxea  now  due, 
by  which  arrangement,  it  the  said  coupon*  can 
be  used  without  delay  or  difficulty,  he  wQl  re- 
ceive nearly  par  therefor,  and  thus  be  able  to 
have  his  coupons  collected.  But,  unless  they 
are  so  accepted  fn  payment  when  tendered,  the 
■aid  taxp^erswUlnotusetbematall,  benuae 
they  are  compelled  to  pay  tbdr  taxes  forthwith 
under  heavy  penalties,  and  to  obtain  their  U- 
censee  immediately,  or  cease  trom  business,  so 
that,  it  the  collector*  of  these  taxes  continue  (o 
lefuw  to  accept  these  oonpons,  and  so  render 
nece«ary  an  appeal  to  the  courts,  and  a  sepa- 
rate actloii  by  each  taxpayer  upon  each  tender, 
anch  refusal  will  be  tantamount  to  an  utter  d^ 
stmctlon  of  the  rifihts  of  your  petitioner,  b» 
cause  delay*  wiU  Au*  occur  which  the  taxpay- 
ers cannot  submit  to  for  the  above  named  rea- 
son* and  otber*,and  thus  tout  petitioner  will  be 
deprived  of  the  benefit  of  the  arrangements  he 
has  made,  as  well  as  of  all  opportunity  of  bav^ 
ing  his  coupons  >o  used  at  any  time  save  Id 
nuall  amoont*  and  at  rare  tntervaU." 

Ml 
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The  prayer  for  relief  is  as  follows: 

"In  tenaer  consideration  whereof,  and  inas- 
much as  your  petitioner  is  without  adequate 
relief  save  in  a  court  of  equity,  wherein  such 
matters  are  properly  cognizable,  and  inasmuch 
as  he  will  suffer  great  and  irreparable  loss  and 
damage,  exceeding  $500  in  amount,  unless  re- 
lief is  afforded  him  immediately,  and  the  above 
named  officers  are  required  to  perform  specifi- 
cally the  contract  foresaid,  and  receive  his 
said  coupons  in  payment  of  all  or  any  of  the 
dues  and  taxes  alcove  named  immediately  upon 
their  being  tendered  therefor  by  any  taxpayer  or 
rnpUcant  for  a  license,  and  to  avoid  a  multi- 
plicity of  suits  and  prevent  an  obstruction  of 
justice,  he  prays  that  Morton  Marye,  Auditor 
of  Virginia,  Samuel  C.  Greenhow,  A.  L.  Hill, 
and  V.  G.  Dunnington.Treasurers  of  the  Cities 
of  Richmond,  Norfolk  and  Lynchburg,  re- 
spectively, and  R.  B.  Munford,  Charles  D. 
Ijangley  and  Charles  W.  Price,  CommissionerB 
of  the  Revenue  for  said  cities,  respectively,  be 
made  parties  defendant  hereto,  with  apt  words 
to  charge  them,  and  may  be  required  on  oath 
to  answer  fully  the  allegations  hereof. 

"And  that  the  said  defendants,  their  assLs- 
tants,  clerks  and  agents,  be  required  and  com- 
pelled to  specificaUy  perform  the  said  coupon 
contract  according  to  its  legal  tenor  and  effect, 
and  to  accept  your  orators  said  coupons,  or 
[328]  ony  of  them,from  any  taxpayer  presenting  them 
or  any  of  them  in  payment  of  his  taxes,  license 
taxes,  or  other  dues,  and  to  receipt  therefor,  or 
certify  the  payment  and  deposit  thereof,  in 
cases  of  applications  for  license,  in  precisely 
the  same  form  and  with  precisely  the  same  force 
and  effect  as  they  would  do  if  dud  tender,  pay- 
ment, or  deposit  were  made  in  money.  And 
that  your  honors  will  decree  said  coupons  to  be 
genuine,  legal  coupons,  legally  receivable  for 
all  taxes,  debts  and  demands  due  the  State  of 
Virginia,  and  especially  for  all  license  taxes  or 
assessments  by  whatever  name  the  same  may 
be  called.  And  to  the  end  that  your  orator  may 
have  full  relief  in  the  premises,  he  also  prays 
that)  a  preliminary  restraining  order  and  iniunc- 
tion  may  be  issued  without  delay,  enjoining 
and  res&aining  the  said  defendants,  their  as- 
sistants, clerks  and  agents,  and  each  and  every 
one  of  them,from  refusing  to  accept  any  of  the 
coupons  named  in  the  Exhibit  A  herewith,  in 
full  payment  pro  tanto  ot  the  taxes,  license 
taxefl,or  other  dues,  due  by  any  taxpayer  to  the 
State  who  may  tender  the  same  in  payment 
thereof,  and  enjoining  and  restraining  them 
from  refusing  to  execute  and  deliver  forthwith 
to  such  taxpayer  his  tax  bill,  duly  receipted,  or 
to  an  applicant  for  a  license,  a  certificate  that 
the  amount  of  coupons  tendered  by  such  ap- 
plicant has  been  deposited  with  him  in  payment 
of  the  tax  or  deposit  required  or  assessed  for 
said  license,  and  from  refusing,  immediately 
upon  the  presentation  of  such  certificate,  to 
grant  and  issue  the  license  applied  for  to  such 
applicant,  all  in  the  same  manner,  and  to  have 
precisely  the  same  force  and  effect  as  if  said 
payments  were  made  in  coin  or  currency." 

There  is  also  a  prayer  for  general  relief. 

There  was  a  final  decree  on  bill,  answer,  repli- 
cation and  proofs,  ^ranting  the  injunction  as 
prayed  for,  and  the  aefendimts  appealed. 

This  bill  is  without  precedent,  and  should 
have  been  dismissed.  It  Ib  a  clear  case,  as  stated. 


of  damnum  abuque  iT^uria.  So  far  as  the 
tract  with  the  complainant  was  that  the  S 
should  pay  to  him  his  coupons  at  mattxri 
there  is,  no  doubt,  a  breach;  but  he  asks  no 
lief  as  to  that,  for  there  is  no  remedy  by  suit 
compel  the  State  to  i>ay  its  debts.  Sio  far  as  t 
contract  was  to  receive  the  coupons  of  the  cxi 
plainant  in  payment  of  taxes  and  other  dues 
the  State,  there  is  no  breach,  for  he  does  not 
lege  that  any  of  them  have  been  tendered 
any  taxpayer  or  debtor  to  the  State  in  paym 
of  taxes  or  other  dues;  nor  that  there  has  ~ 
a  refusal  on  the  part  of  any  tax  collector, 
other  officer  of  the  State  char6:ed  with  the 
lection  and  receipt  ci  taxes  andtdues  to  the  8 
to  receive  them  m  payment  therefor.  P'srao^ 
ally  the  complainant  nas  no  right  to  offer  tbel 
for  such  purpose,  for  he  owes  no  taxes  or  otiiM 
debt  to  the  State.  There  is  nothing  shovm  I 
the  bill  by  which  he  is  prevented  nrom  tmxq 
ferrin^  them  to  others  who  would  have  tft 
legal  n^ht  to  use  them  in  that  way,  except  tkim 
being  discredited  for  such  uses  by  the  previoq 
refusds  of  the  officers  of  the  mate  to  receH 
other  but  similar  coupons,  the  complainant  ci^ 
find  no  one  willing  to  purchase  them  f  roio  lilx 
at  a  reasonable  pnce  for  such  purposes.  T^ 
damage  is  not  actionable,  because  it  is  not 
direct  and  legd  oonseouence  of  a  breach  of  tb 
contract,  and  is  not  distinguishable  from  tli 
damage  any  creditor  miffht  suffer  from,  tli 
known  inability  or  unwimngnes  of  his  del>to] 
to  perform  their  obligations.  Such  disci^ed 
mi^ht,  and  often  does,  result  in  the  banknipto 
and  financial  ruin  of  the  creditor,  but  no  actio 
lies  to  recover  damages  for  the  consequentii 
loss,  which  the  law  aoes  not  connect  witli  th 
default,  as  cause  and  effect  To  enable  tb 
complainant  to  avail  himself  of  the  benefit  c 
his  contract  with  the  State,  to  receive  his  co\ 
pons  in  payment  of  taxes,  he  must  first  assi^ 
thfim  to  some  one  who  has  taxes  to  pay,  as  L 
lias  not;  but  when  he  does  so,  by  the  assi^i 
ment,he  has  lost  his  interest  in  the  contract  an 
his  right  to  demand  its  performance,  all  ri^l 
to  wmch  he  has  transferred  with  the  couj^ozi: 
It  is  only  when  in  the  hands  of  taxpayers  c 
or  other  debtors  that  the  coupons  are  receival>] 
in  payment  of  taxes  and  debts  due  to  the  StaU 

The  bill  as  framed,  therefore,  calls  for  a  de^ 
laration  of  an  abstract  character,  tl^at  the  coi 
tract  set  out  requiring  coupons  to  be  receiAro 
in  payment  of  taxes  and  debts  due  to  the  Stoi 
is  valid;  that  the  statutes  of  the  General  A. 
sembly  of  Virginia  impairing  its  oblinitior 
are  contrary  to  the  Constitution  of  the  LToitc 
States,  and  therefore  void;  and  that  it  is  tX 
legal  duty  of  the  collecting  officers  of  the  Stni 
to  receive  them  when  offered  in  payment  < 
such  taxes  and  debts. 

But  no  court  sits  to  determine  questions  c 
law  in  then.  There  must  be  a  litigation  npo 
actual  transactions  between  real  piuties,  g^rov 
ing  out  of  a  controversy  affecting  legal  or  equ 
table  rights  as  to  person  or  property.  All  qtie 
tions  of  law  arising  in  such  cases  are  judi^a.11 
determinable.  The  present  is  not  a  case  of  tlxa 
description. 

The  decree  cf  the  Circuit  Court  is  aeeorcUn^t 
recersed  and  the  cause  is  remanded,unih  dtr^et^g^ 
to  dismiss  the  biU;  and  it  is  so  ordered 
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James  H.  McKinney,  Oerk,  Sup.  Court  TT. 
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I  officer  or  lax  collector  of  tlie  StaMb  boondto 
I  Teg«Td,  but,  on  tbe  cootniry,  eacb  ia  bound  to 
;  disregard  them.  So  that  we  have  ooe  proviidoa 
of  the  Constitution  set  up  against  the  other,  and 
•re  asked  to  enforce  that  relating  to  eontmcta 
by  regarding  the  individual  officers  as  the  real 
imrti^  proceeded  against,  and  ignoring  the  fact 
that,  in  the  matter  of  receiving  coupons  in  w- 
ment  of  tazea,  the  offloen  onlj  lepresent  the 
Btate.  By  thla  lechnlcal  device  it  is  supposed 
that  the  eleventh  Amendment  may  be  evaded. 
In  our  opinion  thU  bi  not  a  aonnd  or  fair  later- 
preladon  of  the  Coustitutltm.  If  the  contract 
clause  and  the  Eleventh  Amendment  come  Into 
confllck  thehUlerlusparamonntforce.  Itwas 
adopted  a*  an  atnendtnent  to  tbe  Constitution, 
and  operates  as  an  amendment  of  every  pert  of 
the  Constitution  to  which  It  Is  at  any  time 
found  to  be  repognant  Every  amendment  of  a 
law  or  constitution  rerolies,  alten  or  adds 
sometUng.  It  Is  the  last  declared  will  of  the 
law-maker,  and  haa  paramount  fone  and  effect. 
Tbe  States  becatne  dtsuttofled  with  certain 
parts  of  the  Consdtntioa  as  construed  lij  tbe 

rourta,  wheret^,  in  a '  — .»-• — .-j 

they  were  subjected  1 

like  a  common  delinqoent  B 


viduals.     Tbey  demanded  that  this  should  be 
d  ft  wai 

.    ngnage  o: 
tion  waa  not  changed,  bat  It  became  subject 


changed,  and  ft  was  changed  bv  the  Eleventh 
Amendment.     The  language  of  the  Conatltn- 


and  subonUnate  to  the  paramount  deciaraBon 
of  the  amendment     The  Conatitutlon  still  de- 


clares that  no  State  shall  pus  aov  law  Impair 
ing  the  obligation  of  a  oonttttct;  but  the  Aect 
of  tbe  amendment  Is  that,  even  If  a  State  ahould 


paw  B  Uiw  impairing  the  validly  of  its  own 
contract,  no  redrcM  can  be  had  for  tbe  enforce- 
ment thereof  uainst  the  State  in  the  Federal 
Contta.  In  oUer  words,  In  consequenceof  the 
Biiiiiiiliiwl.  no  Stale  can  be  coerced  into  a 
fnUUmoit  of  its  contracts  or  oiber  obligations 
to  individuals  by  the  Instrumentality  of  the 
federal  Judidaiy.  It  is  true,  it  cannot  proceed 
against  them  contituy  to  its  contimcti  but,  on 
the  other  band,  it  cannot  be  proceeded  against 
on  its  contract.  All  those  who  deal  with  a 
State  have  full  notice  of  this  fundamental  con- 
dition, Tbey  know,  or  are  bound  to  know, 
that  they  moat  depend  upon  the  faith  of  the 
Slate  for  the  performance  of  its  contracts,  ]un 
as  if  no  Federal  Consdtatlon  ejristed,  and  can- 
not reaort  to  compulsion  unless  the  State 
chooaee  to  permit  itself  to  be  sued. 

HoreovcT,  the  Eleventh  Amendment  b  not 
Intended  as  a  mere  focmnlB  of  words,  to  be 
slurred  over  bv  subtle  methods  of  intopreta- 
thm,  so  ae  to  ^ve  It  a  literal  compliance,  with- 
out regarding  Its  substantial  meaning  and  pu 
poee.      It  is  B  grave  and  eolemn  condition,  e 
acted  br  BoverelKn  States,  for  the  purpose  < 
pnaervug  and  vudlcating  Ouii  sovereign  rig) 
to  deal  with  their  cretmors  and  others  pro- 
pounding clalma  against  them,  aocordiuK  to 
their  own  views  of  what  may  be  required  by 
public  faith  and  the  necessitlea  of  tJie  body 
politic.      We  have  no  right,  if  we  were  dis- 
posed, to  fritter  away  the  substance  of  thla 


manjpnlation  of  its  worda.  We  are  bound  to 
dve  It  Hi  full  and  nbstantial  meaning  and 
effect  It  is  only  thns  that  all  public  Instro- 
ments  should  be  construed. 
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8UPRB>IB  COUBT  OF  THS  UnTTSD  STATfla. 


Oor.  Tn 


Now,  what  if  the  object  of  all  thia  litigation 
which  fllla  our  courts  in  reference  to  the  Vir- 
ginia bonds  and  coupons,  but  an  attempt, 
through  the  medium  of  the  Federal  Ck)urts,  to 
coerce  the  State  of  Virginia  into  a  fulfillment 
of  her  contract?  To  enforce  a  spedflc  per- 
formance of  her  agreement?  It  is  nothing  less. 
That  is  the  object  of  the  bill  in  the  case  of  the 
Baltimore  and  Ohio  Railroad  Compan  j.  That 
r8881  ^  ^®  object  of  the  bill  of  Parsons  against  the 
^  ^  State  Auditor  and  others.  That  is  also  the 
object  of  those  actions  of  detinue  and  trespass 
which  are  brought  against  the  collectors  of 
Ridimond  and  other  phices.  Injunctions  are 
sought,  mandamuses  are  sought,  damages  are 
sought,  for  the  sole  purpose  of  enforcing  a 
specific  performance  of  the  engagement  made 
by  the  State  by  the  Act  of  1871,  to  reoeiye  the 
coupons  of  its  bonds  issued  under  that  Act  in 
payment  of  taxes  and  other  dues  to  the  State. 

There  is  no  question  about  the  Talidity  of  the 
taxes.  They  are  admittedly  due.  The  officer 
is  entitled  to  collect  them;  his  authori^  is  un- 
disputed. The  coupons  are  tendered  in  pay- 
ment, not  as  money,  for  they  have  no  qualit 
of  money,  but' as  a  set-off,  wnich,  as  isinsistec, 
the  State  nas  agreed  to  allow.  The  taxpayer 
stands  on  this  agreement.  That  is  the  situa- 
tion; and  that  is  the  whole  of  it  He  stands  on 
the  agreement  and  seeks  to  enforce  it  All 
suits  undertaken  for  this  end  are,  in  truth  and 
reality,  suits  against  the  State,  to  compel  a  com- 
pliance with  its  agreement. 

A  set-off  is  notning  but  a  cross  action,  and 
can  no  more  be  enforced  against  a  State  with- 
out its  consent  than  a  direct  action  can  be. 
When  set-offs  are  allowed  against  the  soyereign, 
it  is  always  by  virtue  of  some  express  statute. 

It  is  amied,  however,  that  these  coupons  are 
not  set-ofb,  but  cash.  How  it  can  be  pretended 
that  they  are  cash  it  is  difficult  to  comprehend. 
To  regard  them  as  cash  would  make  them  un- 
constitutional and  void  under  that  clause  of  the 
Constitution  which  prohibits  any  State  from 
emitting  bills  of  credit  But  it  is  insisted  that, 
if  not  cish.  the  State  agreed  that  they  should 
be  received  as  cash.  Thien,  it  is  the  agreement 
which  is  relied  on,  and,  as  before  said,  it  is  the 
performance  of  this  agreement  which  is  sought 
to  be  enforced. 

Another  argument  made  use  of  to  show  that 
the  coupons  are  not  set-offs  is,  that  by  virtue 
of  the  agreement  to  receive  them  in  payment 
they  inhere  in  the  daim  for  taxes  as  a  ground 
of  extinguishment  and  not  as  a  distinct  counter 
<|(}mand.  This  cannot  be  true,  because  taxes 
imposed  by  the  State,  or  by  its  authority,  are 
pure  and  unmixed  dudes,  accruing  year  by  year 
for  the  public  service,  without  any  relation  to, 
r3341  ^^  dependence  upon,  collateral  obligations. 
*■  ^  Whether  the  taxpayer  has  or  has  not  any 
coupons  is  an  aoddental  circumstance  in  no 
way  affecting  his  taxes.  U  he  has  them,  and 
does  not  tender  them,  his  taxes  must  be  paid; 
if  he  has  them,  and  does  tender  them,  they  can 
only  be  tendered  by  way  of  set-off;  for,  as  we 
have  seen,  they  have  no  necessary  connection 
with  or  rehition  to  the  taxes  until  they  are  so 
tendered. 

The  coupons,  then,  are  tendered,  and  the  tax 
collector  declines  to  receive  them.  The  State 
does  not  permit  him  to  reoeive  them.  By  sub- 
sequent legislation  it  has  declued  that  the  taxes 
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must  be  paid  in  money,  and  that  the  tax  < 
lector  must  receive  noUiinff  else  lu  payme 
and  that  coupons,  if  offered,  must  be  inve 
gated  in  a  juridical  way  to  ascertain  i\ 
genuineness  before  they  will  be  paid,  and  wl 
so  ascertained,  the  provision  for  paying  then 
ample.  The  officers  have  no  power  but  w 
the  State  ffives  them.  They  act  for  and 
behalf  of  tne  State,  and  in  no  other  way. 
sue  them,  therefore,  because  thev  will  not 
ceive  the  coupons  in  payment,  is  virtuoll) 
sue  the  State.  The  wnole  object  is  to  coe 
the  State.  To  say  otherwise  is  to  talk  only 
effect,  without  regard  to  the  truth  of  thingt 

If  Uie  taxes  were  not  due,  or  were  uncoo 
tutional,  and  the  collector  should  attempt 
collect  them  by  seizing  property  or  others 
it  would  be  a  different  thing.  There  wo 
then  be  an  invasion  of  the  citizen's  propt 
without  lawful  authori^^.  That  would  I 
trefpaas  on  the  part  of  the  officer  for  whid 
would  be  properly  liable  in  suit  So,  if 
taxpayer  should  tender  the  amount  of  his 
in  lawful  money  and  the  collector  should  rd 
it,  and  should  proceed  to  distrain  for  the  i 
then  he  would  also  be  a  trespasser. 

But  neither  of  these  things  is  this  case.  ' 
tax  is  due,  undisputedly  due;  no  money  is 
dered;  the  taxpayer  only  oSera  to  set  off 
coupons,  which  are  nothing  but  due  bilL 
the  State,  and  pleads  the  State's  collat 
agreement  to  receive  them.  This  is  not  moi 
and  bears  no  resemblance  to  money.  It  is  i 
ply  a  promise.  The  State,  for  reasons  ol 
own,  declines  to  comply  with  its  ajmemei 
mode  and  form,  and  forbids  its  offloera  U 
ceive  the  coupons  in  payment  of  taxes, 
taxpayer  insi^  that  the  State  shall  con 
with  its  agreement.  Ail  the  proceedings  i 
tuted  by  mm  to  enforce  the  receipt  of  the 
pons,  or  to  obtain  redress  against  the  colk 
for  not  receiving  them,  or  for  proceedin 
collect  the  tax,  have  that  oblect  alone  in  vie 
to  compel  the  State  to  fulfill  its  amoment 
is  idle  to  say  that  the  proceeding  is  i 
against  the  officers.  That  is  a  mere  pret< 
Tne  real  object  is  to  coerce  the  Stale  thro 
its  officers;  to  compel  a  specific  perfomnanc 
the  State  of  its  agreement  It  all  cornea  I 
to  this. 

But  it  is  said  that  it  is  not  the  State,  but 
government  of  the  State,  which  declines  t 
ceive  the  coupons,  contrary  to  engagement 
ii  said  that  the  government  does  not  repn 
the  State  when  it  does  an  unconstitutiona] 
or  passes  an  unconstitutional  law.  Whilst 
may  be  averred  (as  it  was  averred  in  Tka 
)F7&««>,7 WalL,700 [74 U.S.,  bk.  19,  L.  ed.  2 
when  the  government  of  a  state  attempts  to  1 
the  State  from  its  constitutional  rehuions 
the  United  States,  and  to  produce  a  disni] 
of  the  fundamental  bonds  of  the  national 
pact:  and  whilst  in  such  a  case  it  may  bi 
missible  to  say  that  the  government  o: 
State  has  exerclBed  a  usuiped  authority, 
mode  of  speech  is  not  adimssible  in  orai 
cases  of  legislation  and  public  adminiatra 
A  State  can  only  act  by  and  through  its  o 
tuted  authorities,  and  it  is  represented  by  t 
in  all  the  ordinary  exhibitions  of  aove 
power.  It  may  act  wrongly;  it  may  act  tu 
stitutionaUy ;  but  to  say  that  it  is  not  the 
that  acts  is  to  make  a  misuse  of  terma, 
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iMBMfDvddljQMdbtlncttoiu.  It»lw 
»fcm«B)adcncat,  to  iocolcata  the  daa- 
i;^  haoM  uai  the  govenmeai  waj  be 

■*M  ari  nawd  n  •  oxuiMtkni  vhenever 
'  sai  ■  Ike  uercne  of  ou  iwivate  judg- 
>«.  a«i  IB  am  to  be  unconatltutioiiu. 

h  a«.  8  vfll  be  uked,  bM  Uw  dUien 


-4.btn«pn(wn7lithn»teoed,  nswUed 
I'lid  if  ■■■■■■MtiiiHnn.t  M:tB,  or  bv  ao  at- 
ea » «■» BDcoBMitoiloml  lawf.iie  may 
«'«4  tarit,  la  etcry  prnper  way,  by  AoAai* 
VM  yWlwn  u  proeeratknia,  by  action* 
'^atavwa  bebatf,  by  Inaction,  by 
T—  AiyoMot  ibeM  tnodM  of  ndTcaa, 
(-riBMtBCMe.fiopentohim.  Adtilea 
^KaMywiT.bebanaaed,  Injored  orde- 
>i!rf^  11111  miwial  law*  wf  (hont  having 
iMJolM^oficsiataitceorTedTeM.  But 
-1  *  tw  ibt  Stale  or  tts  offloera  moves 
waa^  TW  riicht  to  all  tbeae  means  of 
MMB  ad  luliui  afaiiMt  imconstitutional 
m^  mi  sMSion  b  a  very  diffeient 
B  l^tkf  right  to  coetoetbe  Stale  into  a 
SMI  rf  ki  CMincta.  The  one  U  an  in- 
vMit  apt.  a  right  which  cannot  be  taken 
■w  ttAah  nerer  a  right,  but  may  or 
■-MtxaaadadbT  the  Stale:  and  It  con- 
unvteceMedea  on  cncb  terma  aa  the 

- 1(  on  thai  are  died  fmn  the  books 
i-MiAeB  tebeen  afforded  to  Indivld- 
m^tt  ODVB  agaioM  State  action  are 
MMif  em  of  the  flnt  claea,  and  not  out 
'^mmi;  CMei  of  State  aggreKlon,  and 
•XttHliDfDUaobUgatloni.  Tbecaaeof 

**t  MWH  that  of  tbeDortmimlk  Oat- 
'  m^»MolS«mJtnmfY.WilKM.  So. 
■  aari  ■  earfuDy,  wa«  thoae  of  Davi*  v. 
:*  «l  Ite  JlMr4  fT  Lt^idaUon  v.  Me- 
^  Itafk  thcae  bat  caeea  am>roacb  near- 
'  :  ^  tptal  a  State  than  any  othera 
■«  tM  aat*id  the  aanction  of  Ihb  court. 
I'^taitbaatatebaa attempted  todo 
w  aaatfuiaMl  act  Inforidna  to  the 
■>*■■§  Ml  rtbftb  had  entsed  Into  a 
'96  M  la  dK  and  redreaa  waa  aoogfat 
*>■  ad  inrtarivc  ad;  tb^,  none  of  them, 
^^^^<iv  ti  a  Stato  dedining  to  pay  a 
**»»  pirfcem  n  obligation,  anitbe  patty 


Thlt  i*  the  fliBt  time,  we  bellere,  since  the 
Elerenth  Amendment  wu  adopted,  in  which  a 
State  iias  been  coeiced  t^  Jodiclal  proceedinga 
at  tlteauit  of  individuab  In  the  Federal  Courta. 
Tbal  tliii  b  anch  a  caB^  aeema  one  of  the  plain- 
eat  propoaitlona  that  can  be  stated. 

Aa  the  observations  already  Dude  apply 
equaDv  to  actloiu  against  the  offlceia  of  the 
State  brought  to  recover  damages  or  to  recover 
property  taken  for  lazes,  as  to  DiUa  forinjuac- 
don  and  applications  tor  mandamut.  only  a 
few  words  are  neceaaaty  lo  be  added  in  refers 
ence  to  the  iuit  ot  Poindtxler  v,  Qnmhow,  In 
which  the  first  orinion  waa  read,  and  to  the 
trespass  cases  similarly  situated.  Those  are  ac- 
tions brought  not  by  dtizena  of  another  State, 
but  by  citiEens  of  vi^nb  herself,  in  her  own 
courta;  and  the  hi^ieat  court  of  Virginia  hu 
adjudged  them  to  be  ontenable.  Otir  jurisdio- 
tioD  b  invoked  to  reverse  this  dedaion,  and  to 
sustain  the  actions. 

The  Bbventb  Amendment,  it  b  true,  does 
not  prohibit  the  extension  of  die  Judicial  power 
of  tlie  United  Slates  to  aulta  prosecuted  againat 

Statobylta  own  dtbena.    But  the  ement 


Constitution  in  such  caaet;  hence,  a*  It  was  not 
granted,  It  waa  not  deemed  necessary  to  prohibit 
It.  It  wBsevidentiy  supposed  that  the  control 
ot  all  liUmtioD  sga&ut  a  State  by  lu  own  dti> 
eeni  was  In  ita  own  power,  amongst  that  mas* 
of  rights  which  waa  reserved  to  the  Statea  and 
the  people.  It  would  be  very  ati«nge  to  aay 
tltat  although  a  SUto  cannot,  in  aay  case,  be 
sued  by  a  dtizen  of  another  State  dnce  the 
addition  of  the  Eleventh  Amendment,  yet.  In 
a  case  arising  under  the  Conatitudon  and  Uwa 
of  the  United  Stales,  It  may  be  sued  by  It* 
own  dtizena.  This  would  tie  to  deprive  the 
State,  with  regard  to  ita  own  dtlzfou,  of  iu 
sovereign  right  of  exemption  from  suit. 

It  aeema  to  us  that  the  absurdity  ot  thb  prop- 
osition b  ib  auffldent  answer.  Unless  the 
Stato  duoaea  to  allow  Itself  to  be  sued,  it  can* 
not  be  sned;  it  has  thb  perogative  if  no  otbw. 
It  b  t<l»nmfKl  tn  pcdnt  of  form,  that  It  caiuot 
be  sued  l^  tbe  dtlzetu  of  othw  Stales,  or  ot 
tOrelgii  Statea,  becauseof  theEleventh  Amend- 
ment, "nie  vrbdesrgimientof  tbe  oplnionsof 
tlie  majority  td  thecotut  b  directed  to  the  ob- 
ject of  Aowing  that  the  State  la  not  sued  in 
the  ndt*  onder  conrideration.  We  do  not  re- 
member that  it  b  anywhere  contended  that  the 
State  can  be  sued  by  lb  own  dtlxens  against 
lb  own  law,  merely  because  tbe  Eleventh 
Amendment  doea  not  in  terms  extend  to  that 


stance  ind  effect  solb  against  the  State  ot  Vir- 
ginia. 

We  have  not  tliought  it  necessary  or  proper 
to  make  any  remarks  on  the  moral  aspects  of 
the  case.  If  Vlrglnb  or  aov  other  State  ha* 
ilieprerogatlvoof  exemption  from  Judldal  pros- 
ecution, and  of  detennining  her  own  public 
Ellcy  with  regard  to  the  mode  of  redeeming 
r  obligation*,  it  b  not  for  thb  court,  when 
U  M* 
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considering  the  question  of  her  constitational 
riffhts,  to  PA88  any  judgment  iii>on  the  pro- 
pnety  of  her  conduct,  on  the  one  side  or  on  the 
other. 
Itue  Oopy.   Test:  ^  ^ 

James  EL  HoKenney,  Clerk,  Sup.  Court,  U .  S. 


WESTERN  ELECTRIC  MANUFACTUR- 
ESTQ  COMPANY,  Appt., 

AN80NIA  BRASS  AND  COPPER  COM- 
PANY. 

(Bee  8.  OL,  Reporter's  ed^  447-458.) 

FctCmt  la/uy-'patenU,  wid  when  arUidpated— 
see,  4888,  iL  S,— process  patent  being  void, 
product  patent  i$  also  void. 

1.  BeiSBued  letters  patent,  number  6864,  for  the 
prooees  of  oomprefisinir  the  ooatinflr  used  in  the  Insu- 
lation of  telenaph  wires,  is  void,  navinfir  been  sub- 
stantially anfioipated  by  the  prooees  described  in 
the  Kngnsh  patents  of  Dundonald  and  Baudouln, 
dated  January  SS^  1862,  and  April  8, 1867. 

2.  Reissued  letters  patent  number  6064,  for  a  proc- 
ess, being  invBlid,  it  follows  that  reissued  letters 
patent  number  6H6,  for  the  product,  are  also  in- 
valid. 

8.  The  scope  of  letters  patent  should  be  limited  to 
the  invention  covered  by  the  claim;  and,  though 
the  claim  may  be  illustrated,  it  cannot  be  enlarged 
by  the  language  in  other  parts  of  the  specification. 

4.  Under  sec.  4888,  R.  8.,  an  element  of  an  inven- 
tion not  described  in  the  spedfloation,  is  not  cov- 
ered by  the  patent. 

[No.  227.] 

Argued  Apr.  f,  1885,     Decided  Apt,  SO,  1886, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Connecticut. 
The  history  and  facts  of  the  case  appear  in 
the 

Statement  of  the  case  by  Mr,  Justice  Woods: 

The  case  was  a  suit  in  equity,  brought  by  the 
appellant,  the  Western  Electnc  Manufacturing 
Ociinpany,  against  the  Ansonia  Brass  and  Cop- 
per Company,  to  restrain  the  infringement  of 
two  reissued  letters  patent,  numbered  6964  and 
6955,  respectivelv,  granted  to  the  appellant  as 
the  assignee  of  Joseph  Olmstead,  boUi  dated 
February  29, 1874,  for  improvements  in  insula- 
ting telegraph  wires.  Tiie  reissues  are  divi- 
sions of  ori^ial  letters  patent  No.  129858,  dated 
July  28,  1872.  The  descriptive  specifications 
of  the  two  patents  were  identical.  They  dif- 
fered only  in  the  claims,  the  first  being  for  a 
process,  and  the  second  for  the  product  of  the 
process. 

The  specification  of  both  patents,  after  stat- 
ine  that  Olmstead  had  invented  a  new  and  use- 
ful improvement  in  insulating  telegraph  wires, 
proceeded  as  follows: 

'*The  method  of  insulating  now  in  use  con- 
sists in  braiding  over  the  wires  a  fibrous -cover- 
ing, after  which  it  is  dipped  in  wax,  for  the 
puipose  of  filling  and  closing  its  pores,  and, 
after  a  subsei^uent  scraping  to  -""move  the  sur- 

glus  wax,  it  IS  ready  for  use.  Vhis  method  is, 
owever,  objectionable,  inasmuch  as  it  leaves 
the  covering  in  a  very  rough  and  soft  condi- 
tion, and  fails  to  secure  perfect  insulaUon. 

"In  my  improved  meuod,  after  Hie  wire  has 
received  its  coating,  I  dip  it  in  paraffine  or  wax, 
after  which,  instead  of  scraping  off  the  surplus 
210 


coating,  I  pass  the  whole  through  a  sui 
machine,  which  compresses  the  covering 
forces  the  parafiSne  or  wax  into  the  pores 
secures  perfect  insulation.    By  so  comp 
the  covering  the  paraffine  or  wax  is  forced  in 
the  pores,  and  Uie  surface  becomes  and  ap 
polished. 

"Wire  insulated  in  this  manner  is  entire^ 
impervious  to  the  atmosphere,  of  greater  dun 
bihty,  and  less  cumbersome  than  any  hereto 
fore  made."  J 

The  claim  of  the  process,  patent  No.  095d 
was  as  follows:  "The  method  of  insulating  tm 
egjaph  wire  by  first  filling  the  pores  of  the  coi 
ering  and  subsequently  compressing  this  covet 
ine,  and  thereby  polishing  its  surface,  substaii 
tifuly  as  descriljled." 

Tne  claim  of  the  product,  patent  No.  095Q 
was:  "An  insulated  telegraph  wire,  the  covei 
ine  of  which  has  its  pores  mled  and  its  surf  ao 
polished,  substantially  as  described." 

The  defendant  denied  in  its  answer  that  Oln 
stead  was  the  first  and  original  inventor  of  tb 
improvement  described  in  the  patents,  or  o 
any  substantial  or  material  part  thereof,  or  tlia 
the  same  was  patentable  or  the  subject-matte 
of  invention,  and  that  the  alleged  invention  ha^ 
been  previously  patented  by  letters  patent  o 
Qreat  Britain  wanted  to  Thomas  Earl  of  Dxir 
donald,  dated  July  22,  1851,  and  by  letters  pw 
tent  of  Great  Britain  granted  to  Fdix  M.  Baij 
douln,  dated  April  8, 1857.  The  defendant  als 
denied  infringement. 

The  Circuit  Court,  on  final  hearing,  dismisse 
the  bill,  and  the  phdntiff  appealed. 

M''^,  Oreorge  P.  Barton,  forappeDant. 

Messrs.  O.  H.  Plait  and  WlUiam  S 
Wooater,  for  appellee. 


Mr,  Justice  Woods  delivered  the  opinion  c 
the  court: 

It  is  clear  that  the  two  patents  must  stand  c 
fan  together.  If  the  patent  for  the  process  i 
invalid  so  must  be  the  patent  for  the  produci 
What  we  have  to  say  will  refer  to  the  procec 
patent. 

The  alleged  invention  described  in  the  patec 
is  not  for  insulating  telegraph  wires,  for  tlis 
art  long  antedated  the  original  i)atent.  XL 
specification  disclaims  as  a  paii  of  the  inventdo 
the  braiding  of  a  fibrous  covering  over  the  vrin 
and  then  dipping  it  in  wax  for  the  purpose  c 
filling  and  closing  the  pores,  and  the  subsequer 
scrapmg  of  the  surplus  wax  from  the  w^irc 
The  patent  does  not  cover  the  material  in  whic 
the  wire,  after  it  has  received  its  fibrous  coa 
ing,  is  dipped,  which  may  be  either  paraffin < 
wax,  or  bitumen,  or  any  other  suitable  materia 
The  three  substances  mentioned  had  long  bee 
used  for  that  purpose.  Nor  does  the  patcz 
spedfy  or  cover  any  device  by  which  the  pro< 
ess  is  to  be  carried  on.  Any  suitable  macbin 
may  be  used. 

The  process  described  by  the  patent  consist. 
therefore,  simply  in  this:  After  the  wire  ba.«(  n 
ceived  its  fibrous  coating,  and  been  dipped  1 
panUfine,  wax,  or  other  suitable  substance,  tt 
compressing  and  forcing  of  the  paraffine,  wa: 
or  other  substance,  without  scraping  off  an 

Eart  of  it,  into  the  pores  of  the  fibrous  m.itori: 
y  some  suitable  means.    We  think  this  pro 
ess  was  not  new. 
It  was  subsequently  anticipated  both  hy  tl 
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£  t«£  nd  tfae  ochtr  Apiil  8,  I8S7.    Dun- 
-I  tte  I 


r  *  triiumlDous  materi&l  to 
Imle,  the  coaductiag  wires 
L  which  are  iniended  to  be 
For  this  puipow  I  em- 
I,  ebfaer  ciiiipl«  or  com- 
iel  m  AExible  deaciiptkiD,  and  pass  the 
•m  i^ouk  it  «bai  n  U  In  a  melted  stale,  then 
^^  te  win  to  DM*  tbronKb  "ome  die  or 
^*.  *Uick  viD  depriTe  it  ol  aU  the  Buper- 
iw»  '*Mt^  •  •  •  xbe  incuement  of 
>>*at  via  WtinDen  maf  alto  beaffededby 
>^rxt  k  «itb  a  fUuneatoua  material,  whicn 
J*  ^a  p«mc<Ml7  aatnntcd  with  melt«d  W- 
^■s.  Bd  ifacn  paniny  tfae  wire  «o  covered 
ar^a  a  t^ted  die  or  oiiflce,  so  aa  to  melt  or 
^te  Ac  tatrnDcn  upcMl  Ibe  fllsmeulous  ma- 
■^  BCptHatbe  wbofe  of  the  coadng  against 
1*  *at  X  Mi^  ■  wmj  aa  to  cauae  it  to  form 
M  -fan  centinQOcia  cOTcring  of  the  wire, 
■(^^■■m  Iia  tnaalation. " 
TWaMaa  rfBaadooindeacribeabiaproceaa 

*l*to*<HCioB  fdalesto  the  preparation  of 
aa^tHBafdMukitT  for  electric  telegMpba, 
Mt  *>H  I— ilai  1 1  to  prereot  the  loss  or  de- 
v>tKtmid  tke  dearie  carrentatued  for  that 
^VH.  Md  alav  in  the  machinerj  for  the 
'■^mwK  oc  ■■nnfactim  of  fuch  conductors. 
'  ■IK  iit  wtoea  with  bituminoaa  or  luch  like 
-w  B«if»  ihmt  an  not  liable  to  become  hhtd 
T  -^x.  baa.  OS  Um  CMitrarr,  are  oonstantly 
naN  W  the  i^Bpmtore  of  the  atmosphere. 
'■■^^  ok  thM  inaierial  lo  themaelvei  are  in- 
lAi^  to  ■■iiiialii  the  proper  protection  and 
mjm^  Sor  takcr^ih  conductors,  but  when 
^i^ad  wttt  other  matcriala,  (uch  at  paper, 
v^bABCBot  coUoc,  rilk,  wool  or  hemp,  In 
•  pt^star  ■•DBO',  an  wdl  adapted  for  the 

'!  piffiv  to  ooe  three  libboos  and  bohbint 

■.  the  fliki  oorering  of  the  wire 

'  by  the  seeoDd  In  auch  manner 

KnaiOD  of  the  fint  ribbon  ia 

k*  —mnJ.  and  the  aecood  b;  the 

rfae  li  fnaMd  throo^  a  bath  of 

aadhaa  the  •upeifiuona  matter  re- 

MM«  ta  paateclhiooffaauilabledie*  or  patti 
K  ■  ^a^  Md  «oioo<h  ila  •oiface.  and  render  It 
The  first  and  secoDd 
alK>  paaed  IhrouKh  UiomloouB  or 
Ue  ^Wtcr  to  noder  ihemmore  Im- 
'lertrielty.  The  ooated  and  lapped 
■d  ilntawh  anliable  die*  to  remove 
toHOer.  In  nwMh  down  the  lap- 


old  process  applied  to  Ibe  same  sabject,  with 
no  change  in  the  manner  of  applying  it,  and 
with  no  result  substantially  distiDCI  in  its  nak 
ure.  It  cannot,  therefore,  be  a  valid  patent. 
Perm.  R.  R.  Co.  v.  Trvek  Co..  110  U.  Q.,  490 
[Bk.  38,  L.  ed.,  2221;  Vinton  v.  Bamilttm,  101 
U.  8.  485  [Bk.  S6,  L.  ed.,  807]. 

The  fact  that  in  the  process  described  In  the 
Olmstead  patent  the  muplus  wax  or  parafBne 

' 1  scraped  oB,  but  aU  that  adheres  to  the 

is  compressed  against  it  and  forms  part  of 
the  coTeriug,  Is  relied  on  to  diatinguiab  tbat 
process  from  those  of  Dimdonald  and  Bau- 
aouin.  Bui  ibe  Dundouald  process  does  not  dif- 
fer in  this  respect  from  tbatof  Olmateod,  for  in 
the  Dundonald  process  the  whole  of  the  coating 
is  pressed  again  si  the  wire,  and  is  left  to  form  the 
covering;  and  as  to  the  Baudouin  process,  the 
difference  consista  merely  in  the  use  of  a 
greater  quantity  of  wax  or  parafflnelo  form  the 
coating.  This  may  be  an  improvement  upon 
the  Baudouin  process,  but  It  does  not  iUTolre 


•."S^. 


So  far  as  the  present  case  is  concerned,  an- 
other answer  lo  this  contention  of  the  appellanl 
is,  thai,  in  this  respect,  the  defendant  follows 
the  Baudouin,  and  not  the  Olmstead  process, 
by  scraping  off  the  superfluous  material. 

It  was  insisted  in  argumenl,  by  appellant's 
counsel,  that  one  of  the  features  of  the  process 
described  In  the  Olmstead  patent  was  the  al- 
lowing of  the  wax  or  paratSne  covering  to  cool 
before  compressine  it  upoD  the  wire,  and  as  thla 
was  not  done  in  the  Dundonald  or  Baudouin 
process,  tbey  did  not  anticipate  tbe  Olmstead 
process.  But  neither  the  spec! fi cation  nor 
claim  of  the  Olmstead  patent  mentions,  as  a  part 
of  the  process,  theco<mngof  tbe  wax  or  paraf- 
flne  coaltog  before  compressing  It  upon  the 
wire.  The  appellant's  counael,  however,  con- 
tends that  it  must  be  considered  a  part  of  the 
process,  because  the  polished  appearance  of  the 
surface  of  the  coverliiK  described  in  the  speci- 
fication Is  tbe  result  ot  allowing  tbe  ponvffine 
or  wax  lo  cool  before  comprcsdng  It  upon  the 
wire.  But,  deariy,  a  patentee  cannot  claim  the 
beuefit  of  an  element  of  bis  invention  ihua 
vaguely  and  ind^nitely  hinted  at  The  law  In 
force  when  the  patent  ot  Ohnstead  was  issued 
(Act of  JalyS.  1870[I6  But  atL.,  201],  section 
4888,  Revised  Statulea)  requires  that  "  Before 
any  iDveotor  shall  receive  a  potent  for  bis  In- 
vention or  discovery  he  shall  file  In  the  Patent 
Offlce  a  written  description  of  the  same,  and  of 
the  manner  and  process  of  making,  construct- 
ing, compounding  and  using  it.  In  such  full, 
clear,  concise  and  exact  terms  as  to  enable  anV 
person  skilled  in  the  art  or  science  to  which  it 
appertains,  or  with  which  it  Is  roost  nearly 
connected,  to  make,  construct,  compound,  or 
use  the  nunc,  and  he  shall  ptuticularly  point 
out  and  distinctly  claim  (he  part,  Improvement 
or  combination  which  he  claims  as  his  inven- 
tion or  discovery,"  It  Is  clear  that  If  the  pa- 
tentae  intended  to  Include  the  cooling  of  the 
wax  or  parafOne  before  comprewing  it  upon 
the  wire,  he  has  failed  to  deecribe  in  his  sped- 
flcatlon  that  element  of  his  Invention,  aa  re- 
quired by  the  statute.  Instead  of  describing 
Um  prooev  he  mentions  a  qualiW  of  the 
product,  and  aski  the  court  to  ufer  theprocee* 
from  that  qpalltr.  Such  «  racue  and  Inverted 
method  of  oeacriptlon  U  not  a  compliance  with 
SU 
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fbe  statute.  That  part  of  the  alleged  inyention 
is  not  even  referred  to  in  the  most  distant  man- 
ner in  the  claim.  It  has  been  held  bv  this 
court  that  **  the  scope  of  letters  patent  snould 
be  limited  to  the  inyention  covered  by  the 
claim;  and,  though  the  claim  may  be  illus- 
trated, it  cannot  be  enlary^ed  by  the  language  in 
other  parts  of  the  specification.  B,  S,  Co.  y. 
MdUm,  104  U.  S.,  112  [Bk.  26,  L.  ed.  689]. 
The  element  of  the  process  under  consideration 
cannot,  therefore,  be  held  to  be  covered  by  the 
patent.  The  contention  that  the  patentee  in- 
tended to  include  it  in  his  process  Is  evidently 
an  afterthought 

The  result  of  the  views  ezpresed  is  that  both 
the  patents  sued  on  are  void. 

J/eeree  qfflrfMcL 

Trueoofpy,  Test: 

James  H.  MoKenney,  Olerk,  Sap.  Oourt,  U.  8. 


JOHN  8.  OAYENDER.  AppL, 

9, 

ROBERT  8.  CAVENDBR 

(See  8.  C  Beporter*s  ed.,  404-474J 

7¥ut($    r&matal  qf  trustee  for  neglect  to  invest 
truit  funde—pleading  and  praetfa, 

L  Wbera  the  acts  or  omtalons  of  a  trustee  are 
iuoh  as  to  show  a  want  of  reasonable  fidelity,  a 
court  of  equity  will  remove  him. 

2.  Where  trust  funds  are  to  be  invested  by  the 
trustee,  neglect  to  invest  constitutes  of  itself  a 
breach  of  trust,  and  is  ground  for  removaL 

8.  Where  one  person  is  to  pay  and  receive  the 
same  money,  and  nothing  remains  but  to  make 
proper  entries  m  his  accounts,  the  law  will  consider 
that  as  done  which  ought  to  be  done. 

4.  A  demurrer  to  a  bill  setting  up  a  trust  will  not 
be  sustained  on  the  ground  that  the  nature  of  the 
trust  is  not  sufficiently  set  forth,  when  the  facts 
stated  are  sufficient,  if  true,  to  enable  the  court  to 
act  intelligently. 

ft.  An  answer  which  states  material  facts  omitted 
from  the  bill,  waives  any  objection  to  such  omis- 
sion. 

6.  A  defendant  to  a  bill,  who  states  m  his  answer 
under  oath  the  provisions  of  a  writing  which  is  pre- 
sumed to  be  m  his  possession,  cannot  complain  that 
the  court  acted  upon  his  admission  without  the 
production  of  the  writing. 

[No.  286.1 
Argued  Apr.  6,  1885.    Decided  Apr.  tO,  1886. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Missouri. 

The  history  and  facts  of  the  case  appear  in 
the 

Statement  by  Mr.  Jutiie  Woods : 
Robert  S.  Cavender,  the  appellee,  was  the 
;giaintiff  hi  the  Circuit  Court    He  stated  his 
case  in  the  bill  of  complaint  substantially  as 
follows: 

John  Cavender,  deceased,  by  his  last  will  and 
testament,  dated  May  6, 1858,  and  probated  in 
the  Probate  Court  of  the  City,  then  county,  of 
St.  Louis  and  State  of  l^Qssouri,  February  4, 
1862,  made  and  constituted  the  defendant, 
John  8.  Cavender,  executor  of  his  estate,  and, 
after  payment  of  debts,  as  therein  mentioned, 
812 


bequeathed  one  half  of  the  remainder  of  his 
estate  to  John  S.  Cavender  aforesaid,  as  trus- 
tee, to  hold  the  same  in  trust  for  the  use  and 
benefit  of  the  plaintiff  during  the  term  of  his 
natural  life,  and  by  said  will  directed  him  to 
invest  the  same  in  real  or  personal  securities, 
and  to  pav  over  the  rents,  profits,  issues  and 
incomes  thereof  to  the  plaintiff  semi-annually, 
at  the  end  of  every  half  year,  during  his  life- 
time. 

The  Probate  Court,  by  its  order  and  decree 
made  on  October  5, 187§,  found  in  the  hands 
of  the  defendant,  as  such  executor,  the  sum  of 
il7, 169.49  belonging  to  the  trust  estate,  and 
directed  him  to  pay  over  the  same  to  himself 
as  trustee;  and  afterwards,  on  December  8, 
1878,  the  defendant  executed  his  bond  as  trus- 
tee, with  sureties,  in  the  penalty  of  $25,000 
conditioned  for  the  faithful  execution  of  his 
trust.  On  April  22,  1879,  John  8.  Cavender, 
trustee,  filed  in  the  Probate  Court  his  written 
receipt,  whereby  he  acknowledged  that  he  had 
received  from  jfohn  8.  Cavender.  executor,  the 
sum  of  $17,169.49;  and  thereupon  prayed  foi 
his  discharge  as  executor  of  tne  said  estate, 
which,  on  me  same  day,  the  court  granted. 

The  bill  then  averrea  that  if  the  said  sum  oi 
$17,169.49  had  thereafter  been  properly  invest 
ed  by  the  trustee,  as,  by  the  terms  of  the  will 
it  became  his  du^  to  invest  the  same,  it  wonlc 
have  fairly  yielded  an  annual  income  of  6  pei 
cent,  which  was.  by  the  terms  of  the  will 
payable  semi-annually. 

It  further  alleged  that,  by  the  obligations  as 
sumed  by  John  8.  Cavender.  as  trustee  of  tbt 
plaintiff  under  the  will,  it  became  his  duty  U 
set  apart  and  invest  in  safe  and  permanen 
securities  said  trust  fund  so  acknowledged  t 
haye  been  received  by  him,  in  order  that  i 
might  remain  intact,  and  yield  a  regular  an< 
certain  income  to  the  plaintiff  from  vear  t 
year.  But  the  bill  averred  that  Cavender  ha^ 
been  guilty  of  a  gross  breach  of  his  trust;  tha 
he  haa  never  set  apart  or  invested  any  sue 
whatever  in  securities  of  any  description,  or  i 
property  or  assets  of  any  sort,  as  a  trust  fun 
for  the  oenefit  of  plaintiff,  or  deposited  in  ban 
or  elsewhere  any  sum  of  money  to  the  credi 
of  the  trust  estate,  but,  on  the  contrary,  ha 
converted  to  his  own  use  and  dissipated  tb 
whole  of  the  trust  estate  and  all  the  assets  an 
money  belonrin^  thereto,  except  certain  lan<i 
in  the  State  of  Illinois;  and  that  the  income  f c 
the  first  dx  months  from  the  trust  funds  wi 
due,  had  been  demanded,  and  was  unpaid  i 
the  commencement  of  the  suit. 

The  bill  further  averred  that  there  were  lar^ 
tracts  of  land  in  the  State  of  Illinois  beloniriii 
to  ttie  estate  of  John  Cavender,  the  proceed 
and  income  of  which  were,  under  his  will, 

{>art  of  the  trust  estate;  that  the  profits  of  sa 
ands  and  the  proceeds  of  their  sale  wou 
probably  be  larj^e,  wtiich  John  S.  Cavend 
would  be  likely  to  convert  to  his  own  use. 

The  prayer  of  the  bill  was,  that  Cavend 
might  be  removed  from  his  otfice  of  tniste 
and  a  proper  person  appointed  in  his  stead, 
whom  he  might  be  oraered  to  pay  over  the  sa 
sum  of  $17,169.49,  w^th  the  interest  due  thei 
on. 

A  demurrer  was  filed  to  the  bill  and  ov< 
ruled  by  the  court. 
Thereupon  Cavender  answered.   admitUj 

114  U. 
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As  -JokB  CmTcoder.  deceaied,  by  his  last 
vf  md  icMuwnt,  dated  and  probated  as  speci- 
M  a  Ike  biQ,  did  constitute  the  defendant 
<tf  hte  citase,  and  bequeathed  one  half 

oi  bis  eataie,  after  the  payment  of 
ID  tkr  dfffpndant  as  trustee,  to  nold  said 
wrmj  la  tnai  for  the  use  and  benefit  of  com- 
ftauBft  dsria^  oofinplainant's  natural  life,  to 
It  Aiuad  in  real  or  peraonal  securities,  and 

thereof  ooJj  to  be  paid  over  to  the 
■emJHUi  finally,  auring  his  life- 
^ac  *  tA  arcniD^  that,  hv  the  terms  of  said 
«ft  after  the  lapse  aoccessTely  of  the  life  es- 
7^  4.  fwapliTnapt  aad  Charlotte  M.,  his  wife, 
s  ^  Titf  ptupeity  aforesaid,  such  property 
«^u£  iaasd  to  defendant  and  his  heirs,  in 
W  BaDie,  focrrer   discharged  of  the  trust 

TW  mmw^  alM  admitted  ' '  that  the  Probaie 
^"mei  tf  (he  CSrr  of  St.  Louis,  by  its  Judgment 
tf  moter  S,  16f8,  fovind  to  be  due,  and  oraered 
t  k  paid,  by  this  defendant,  as  executor  to 
aa4rfciiai  as  traatee,  the  sum  of  $17,109.49. 
iWif  fff  r  the  defendant  made  and 
his  bood  as  such  trostee,  with  ffood 
edea,  whereby  he  bound  nim- 
i«  fe  the  9iate  of  Misaouri,  to  the  use  of  all 
lOBai  brartJriaUy  interested,  in  the  p^al 
mm  d  IS3.00O,  aaa  conditioned  for  the  faith- 
's^ pmUwmmutt  by  this  defendant  as  such 
aaas  of  the  trust  created  by  the  provisions 
^  aid  va  as  aforesaid,"  but  denied  "  that  on 
ar  SU  ^y  of  Aprfl,  1879,  as  all^  in  said 
C  ht  fled  as  Boch  trustee  in  said  Probate 
-•'vs  hb  vxineD  reodpt,  whereby  he  acknowl- 
^d  ID  bave  reoeiTed  from  himself  as  execu- 
u^mtA  manai  $17,1(NI.49,  and  was  there- 
tfK  <K  ABfil  80.  1879,  granted  his  discharge 
kor  by  said  Probate  Court,"  and  averred 
tD  be  tliat  be  had  "never  received 
the  date  of  said  alleged  receipt, 
tiiDe,  from  himself  as  executor 
froan  any  source,  the  sum  of 
aay  other  sum  whatsoever,  on  ao- 
tnaa  estate,"  and  denied  that  any 
atciued  In  bis  hands  from  said 
lo  which  the  plaintiff  was  entitled, 
X  no  part  of  such  income  had 
paid  to  the  plaintiff. 
TV  sasvcr  admitted  that  Cavender  held  the 
■*  mOnptd  a>  in  the  Ull,  and  that  their  pro- 
i^  mA  ia<iir  ahoold  be  set  aside  for  the 
■*  if  Hid  trust  estate,  but  denied  that  he 
V  ikdy  to  ooovert  and  absorb  the  same, 
be  had  mismanaged  the  trust 


flied  the  ccneral  replication  to 

sad,  opoo  ue  final  hearing,  be- 

of  the  answer,  offerS  the 


Taa.  A  caittfcd  oqoy  of  the  original  receipt 
tf  %»  Miwiant,  on  iUe  hi  tlM  Probate  Ck>urt 
tf  AS  C  ay  of  Sl  Looia,  which  was  in  the  words 
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Prohafte  Coort.  City  of  St.  Louis. 

of  (ha  estate  of  John  Cavender, 

Aj9nl».1879.  I.  John  8. 

of  Robert  8.  Cavender  and 

win  and  testament  of 

acknowledge  that  I 

fnaa  Joha  8.  Cavender,  executor 

the  som  of  seventeen  thousand 

aad  sixty-nine  and  ^  doDan, 


ordered  to  be  paid  to  me  by  said  Piobute  Court 
Entered  of  record  in  the  records  of  said  court 
on  the  5th  day  of  October,  1878.  John  8.  Cav- 
ender, Trustee." 

Second.  A  certified  copy  of  a  paper  writing, 
on  file  in  the  same  Probate  Court,  signed  mr 
W.  G.  Eliot,  George  Partrid^,  E.  8.  Rouse  and 
John  S.  Cavender,  entitled  ^'  In  the  matter  of 
the  estate  of  John  Cavender,  deceased,"  and 
dated  St  Louis,  April  28, 1879,  in  which  it  was 
recited  that  John  S.  Cavender,  executor  of  the 
last  will  of  John  Cavender,  deceased,  had,  on 
October  5, 1878,  been  ordered  by  the  said  Pro- 
bate Court  to  pay  over  to  himself,  as  trustee  of 
Robert  8.  Cavender,  under  the  last  will  of  John 
Cavender,  the  sum  of  $17,169.49,  and  after  such 
order  the  said  John  8.  Cavender,  trustee,  as  prin- 
cipal, and  the  said  Eliot.  Partrid^  ana  Rouse, 
as  sureties,  executed  and  filed  theur  bond,  dated 
December  8, 1878,  in  the  penalty  of  $25,000, 
conditioned  for  the  faithful  execution  of  his 
trust  by  said  trustee,  and  that  said  John  S.  Cav- 
ender had  given  to  himself,  as  said  executor, 
his  receipt,  dated  April  22, 1879,  for  the  sum 
of  $17,109.49,  and,  on  the  strength  of  said  re- 
ceipt as  a  voucher,  was  about  to  apply  to  the  said 
Probate  Court  for  his  discharge  as  such  execu- 
tor. The  writing  then  proceecfed  as  follows: 

•*  Now  we,  William  G.  Eliot,  George  Part- 
ridge, and  Edward  S.  Rouse,  acknowledge, 
as  such  sureties,  that  said  John  S.  Cavender, 
has.  in  law,  received,  and  is  now  bound,  as 
such  trustee,  for  said  sum  of  seventeen  thou- 
sand one  hundred  and  sixty-nine  and  ^  dol- 
lars, as  for  caah  actually  received,  and  that  the 
said  bond  Is  still  in  fuU  force,  and  binding 
upon  the  undersiffned,  to  all  intents  and  pur- 
poses, in.  contemplation  of  law,  touching  the 
custody  of  said  fund,  as  for  caisb  actually  re- 
ceived, and  the  execution  of  said  trust  concern- 
ing the  same. 

^'And  John  S.  Cavender,  on  his  own  part,  as 
trustee  and  principal  In  said  bond,  admits  the 
fuU  and  binding  force  of  the  above  admis- 
sion." 

Third.  A  certified  copy  of  the  order  of  the 
Probate  Court  dischargmff  John  8.  Cavender 
as  executor  of  the  estate  of  John  Cavender,  de- 
ceased, which  was  dated  April  80,  1879,  and 
was  based  on  the  gro\md  that  John  8.  Caven- 
der had  filed  a  receipt,,  signed  by  himself  as 
trustee,  acknowledging  the  receipt  from  him- 
self, as  executor,  of  the  sum  of  $17,169.49,  and 
was  as  follovrs: 

"Bitate  qfJohn  Cavender, 

Now  comes  John  8.  Cavender,  executor,  and 
files  the  receipt  dated  April  22, 1879,  given  by 
John  8.  Cavender,  trustee  of  Robert  8.  Caven- 
der, and  Caroline  M.  Cavender  to  said  ex- 
ecutor, for  seventeen  thousand  one  hundred 
and  dxty-nine  ^  dollars,  ordered  by  this 
court  October  o,  1878,  to  be  paid  by  said 
executor  to  said  trustee,  and  it  appcannfl:  to 
the  court  that  on  the  9th  day  of  December, 
1878,  said  trustee  filed  his  bond  as  trustee  in 
the  St  Louis  Circuit  Court,  conditioned  for  the 
faithful  execution  of  the  trust  vested  In  him 
under  the  will  of  said  John  Cavender,  deceased, 
with  William  G.  Eliot,  George  Partridge,  and 
Edward  8.  Rouse,  as  sureties;  and  said  trustee, 
with  said  sureties,  having,  on  the  28d  day  of 
April,  1879,  filed  hi  this  court  their  written  ad 
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mission  that  said  tnistoe  has  in  law  received 
and  is  bound  for  said  sum  of  seventeen  thou- 
sand one  himdred  and  sixty-nine  ^  dollars,  as 
for  cash  actually  received,  and  that  said  bond 
is  in  full  force  as  to  the  cufiAodv  of  said  sum  as 
for  cash  actually  received,  and  for  the  execu- 
tion of  the  trust  touchin^^  the  same;  and  said 
executor,  asking  for  ms  discharge  on  the 
strength  of  said  receipt  and  admission,  and 
said  Robert  S.  and  Caroline  M.  Cavender,  hav- 
ing by  counsel,  T.  A.  Post,  appeared  to  said 
motion  for  discharge,  and  submitting  the  same 
on  their  part  without  argument  or  objection; 
now,  therefore,  in  view  of  the  premises,  the 
court  being  in  possession  of  the  evidence,  and 
having  f ullv  coiisidered  the  same,  doth  order 
that  said  John  S.  Cavender  be,  and  he  is  hereby, 
finally  discharged  as  such  executor." 

AU  the  foregoing  evidence  was  received  by 
the  court  without  o|)]ection  by  the  defendant. 

Fourth.  The  deposition  of  J.  S.  Fullerton, 
who  testified  that  money  could  be  safely  lent 
on  real  estate  security  in  the  City  of  St.  Louis, 
in  1878  and  part  of  1879,  at  7  per  cent  per  an- 
num, and  in  the  latter  part  of  1879,  ana  since 
that  year,  at  6  per  cent  per  annum  net. 

Firth.  The  deposition  of  John  S.  Cavender, 
the  defendant,  who  stated  that  he  was  the  trus- 
tee of  Robert  S.  Cavender,  but  had  made*  no 
investments  for  him,  and  that  he  had  placed 
no  money  to  the  benefit  of  the  trust  fund  in 
securities  of  any  sort,  or  in  bank,  and  had  set 
aside  no  annuities  for  the  benefit  of  Robert  S. 
Cavender  or  the  trust  estate. 

No  proofs  were  offered  for  the  detundant, 
And  the  court,  upon  the  evidence  above  re- 
cited, made  a  decree  removing  John  S.  Caven- 
der as  trustee  and  appointing  John  M.  Qlover 
in  his  stead,  and  directing  Cavender,  upon  de- 
mand, to  pay  over  to  Glover,  trustee,  tne  said 
Cam  of  $17,160.49  and  such  sums  of  money  as 
had  been  received  and  collected  by  Cavender 
from  sales  of  land  or  otherwise  since  April  80, 
1879,  belonging  to  the  trust  fund. 

From  tms  decree  John  S.  Cavender  has 
biought  the  present  appeal 

Me9tr»,  Henry  Hitcheok«  Lwien  Eaton, 
Edward  0,  Eliot  and  Jama  8.  Chirland,  for 
appellant 

Jir.  Wm.  A.  MeKennej',  for  appellee. 

JTr.  Juitiee  Woods  delivered  the  opinion  of 
the  court: 

The  first  contention  of  the  plaintiff  in  error 
is  that  the  demurrer  to  the  mil  should  have 
been  sustained,  because  tbe  nature  of  the  trust 
was  not  therein  so  sufficiently  set  forth  as  to 
form  the  foundation  of  a  decree  on  the  part  of 
a  court  of  equity. 

Whether  tne  trust  was  fully  and  accurately 
set  forth  could  not  be  known  until  the  filing  of 
the  answer  or  the  takii^  of  the  proofs.  TVnen 
the  demurrer  was  beard,  from  all  that  then  ap- 
peared, the  exact  provisions  of  the  will  of  the 
testator  raising  the  trust,  and  all  the  terms  and 
conditions  of  the  trust,  were  stated  in  the  bilL 
It  could  not  then  be  known  whether  or  not 
there  was  anything  more  to  state.  What  was 
stated  showed  the  creation  of  a  trust  estate,  the 
appointment  of  a  trustee,  the  designation  of  a 
ceitui  que  tnut,  and  specific  directions  to  the 
trustee  in  respect  to  his  duties.  The  court  could 
not  assume  that  any  of  the  provisions  of  the 
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will  relating  to  the  subject-matter  of  the  trusi 
were  omitted  from  the  bul,  and  what  was  stated 
was  sufficient,  if  correctly  stated,  to  enable  th< 
court  to  act  intelligently.  The  demurrer  was 
therefore,  properly  overruled.  But  the  defend 
ant  refused  to  stand  on  his  demurrer  and  an 
swered  the  bilL    EUiving,  as  it  may  be  fairly 

g resumed,  the  will  of  the  testator  before  him 
e  undertook  to  set  out  in  his  answer,  unde 
oath,  the  provisions  of  the  will  in  respect  to  th 
trust  estate  and  trust  in  question.  There  is  n< 
pretense  that  any  material  word  or  clause,  ii 
relation  to  the  subject  of  the  trust  was  omittei 
from  the  answer.  It  is,  Uierefore,  too, late  fo 
the  defendant,  on  final  hearing  in  theappcllat 
court,  to  obiect  that  the  provisions  of  the  wil 
were  not  fully  set  out  in  the  bill  of  complaini 
If  there  was  any  defect  in  the  statement  mad 
in  the  bill,  it  was  rendered  immaterial  by  tfa 
statements  of  the  answer,  and  is  not  now  groun 
of  complaint.  Oreenie(tf  v.  Birth,  5  Pet.,  1811 
A  similar  assignment  of  error  to  that  lust  n< 
ticed  is,  that  the  court  erred  in  removing  tb 
appellee  from  his  office  of  trustee  without  ha^ 
ing  before  it  the  will  or  declaration  of  trust  f c 
interpretation. 

But  it  is  clear  that  a  defendant  to  a  bill  I 
equity,  who  states  in  his  answer  under  oath  tl 

Srov&ions  of  a  writing,  which  is  presumed  to  1 
1  his  possession,  cannot  complain  that  tl 
court  acted  upon  his  admission.  The  cou 
might  in  its  discretion  have  refused  to  interpr 
the  writing  without  its  production.  Buthavic 
acted  upon  the  presumption  that  the  defem 
ant  in  his  answer  stated  truly  the  contents  < 
the  writing,  the  latter  cannot,  on  the  ground  th 
the  writing  itself  was  not  put  in  evidence,  ask 
reversal  of  the  decree.  Courts  of  equity  are  fi 
quently  required  to  act  on  the  admissions  of  tl 
answer  without  other  proof.  Thus,  when 
cause  is  heard  upon  bill  and  answer,  the  decree 
based  entirely  on  the  admissions  of  the  answ 
without  other  testimony.  Bevnolds  v.  Orawfort 
viUeBk,  112U.8.,405[Bk.^,L.ed,788];l&r»j 
fcerhoffY,BroiDn,i  Jolms.  Ch..  217;  Orolnenar 
Cartwright,  2  Cas.  Ch.,  21;  Perkim  v.  JVuj^ 
11  Allen,  542.  At  all  events,  it  does  not  lie 
the  mouth  of  a  defendant  in  equity  to  compla 
that  the  court  assumed  his  answer  made  und 
oath  to  be  true  and  decreed  accordin^y. 

The  next  assignment  of  error  is,  that  the  c 
cree  rendered  by  the  Circuit  Court  is  not  ju£ 
fied  by  the  law. 

The  decree  rests  solelv  on  the  ground  alleg 
in  the  bill,  of  neglect  of  duty  and  miamanaj 
ment  of  the  trust  property.  If  these  gTouc 
are  sustained  by  the  proof,  the  aumorit 
are  ample  to  justify  the  decree  of  remov 
For,  where  the  acts  or  omissimis  of  the  tnisi 
are  such  as  to  show  a  want  of  reasonable  fid 
ity,  a  court  of  equity  will  remove  him.  Ex  pa 
Fnelpi,  9  Mod.,  857;  Maifor  qf  Coventry 
Atty-Gen.,  7  Bro.  P.  O.  285;  Atty-Oen. 
Drummond,  1  Dru.  &  W.,  858;  At^-Oen. 
Shore,  7  Sim.,  809  n./  Ex  parte  OreenhouM 
Madd.,  92;  Ex  parte  i2mu)2eZi,  5  yes.,707;  ( 
mene  v.  (MdviU,  7  B.  Hon.,  171;  Johnson 
Simpeon,  9  Pa.  St.,  416;  Ex  parte  Fdtte,  1  As 
840;  Buchanan  v.  BamiUon,  5  Yes.,  722;  E 
eon  V.  Ettieon,  6  Yes.,  668;  Portemouth  v.  i 
Unee,  5  Madd.,  450;  Lathrop  v.  Smailey,  28 
J.  £q.,  192;  Hueeey  v.  (MKn,  1  Allen,  8 
Attjf-  Qen.  v.  Oarrieon,  101  Mass..  228. 
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execntor  bj  Ibt  Probate  Cooit,  or  that  tlu 
tnut  fond  ever  cune  to  hli  lunda.  As  the 
facta  thvu  denied  are  concliuivety  eitobliihed 
ij  the  evidence,  the  denial  la  an  aggraTs- 
tu>n  of  tbe  misconduct  of  the  appellant  A. 
trustee,  Into  whose  bands  truM  aaaela  are  ehown 
to  have  cone,  who  not  only  fails  to  disdiaree 
iinj  duty  of  Uie  trust,  but  even  denies  that  fie 
baa  ever  received  tbe  property,  cannot  aaccwa- 
fullj  redst  an  appUcatioa  made  to  a  oonit  of 
eqnily  for  his  removal. 

The  coonsel  for  appellant  aav  that  tbej  re- 
KTet  that  the  pleadings  and  endenca  do  not 
permit  a  full  presentation  of  the  caae  upon  its 
merits.  We  cannot  act  on  thia  vague  fntlma- 
"—      There  maybe  facta  not  dltdoMd which. 


caae  aa  tbe  record  reveab  it.     _ 

a«  presented,  with  no  explanation  voncbasfed 
by  the  appellant,  tt  ia  dlfflcnlt  to  concdve  of  % 
cbarer  case  for  tbe  removal  of  a  tmstceand  tbe 
appointment  of  another  in  his  stead. 

^neoopT.    TMt:  _ 

Jamei  H.  HoEeanar,  OeA,  Bop.  Oontt,  V.  S. 


lURT  K.  BURTON,  P(ff.  t»  Ar., 

«. 
WEST  JERSB7  FEBRT  GOHPAITT. 
<8aa  8.  CU  BeporterfetL.  ffi-mj 

—praetiet—tn' 


mfeRT  eompawto 

,_ ...  on  Its  boat  Is  not  of 

leUproot  of  oe^iceDoe. 

J.  oSaerthenlrinimtanoeaaiaekiartliithlieaaa. 
tbe  ]uiT  would  net  have  been  lurtUad  tn  HtMnm 
that  pt'<»eraaTeTequlied  tbe  dMBDdanttofnmia 
■aatsnxDoleQttoaeoammoAteBU  paasengew  that 
Ha  bo^  couM  aiWr  oarry.  or  lodhnniiiber  of  paa- 

Argtud  Apr.  9,  . 

Out  nirenH 

I  District  of  Penn. 

a  appear  in 

JAam.  JerOH*  C«^tr,  B.  T.  Olapp  and 
H»r«r  Salabersar,  for  plaintiff  in  enor. 

jKisr*.  Richard  D.  D»l«  and  Samn*! 
DiekaoB.  for  defendant  In  error. 

JA-.  JiaUc§  Hmrl»w  ddivered  tbe  oplnloo 
of  the  court: 

Tbe  {daintiff  In  enor,  who  wai  plalptift  b»- 
low,  took  pawage  U  Oomden,  New  Jeney,  for 
Phlladelplua,  on  a  fory-boat  belonging  to  the 
defendant,  a  New  JeiBoy  Corpraatlon  engaged 
Id  tbe  haJneas  of  tnuuportlnx  pasaengen,  anl- 
mala  and  vdiidea  acroM  tbe  Delewaie  between 
tboM  dtka.     On  that  trip  tho  boat  wai  nn- 

iSSMil—tntitMelmtm  itfjiumvt  MMp 
I  Hoora  v.  Buk*  U.  B.  (U  Al),  •>.  not*. 
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usually  crowded  with  paoengen.  The  riyer 
at  the  time  was  very  fuD  of  ice,  and  it  was  dif- 
ficult for  the  boat  to  get  across  and  enter  the 
ferry  dip  on  the  Philadelphia  side.  The  wharf 
on  that  side  was  reached  only  after  repeated 
efforts.  In  the  attempt  to  land,  the  boat  was 
driven  against  the  brioge  with  such  force  as  to 
throw  the  plaintiff  and  a  number  of  other  per- 
sons, aU  of  whom  were  standing  during  the  pas- 
sage across  the  river,  witii  great  violence  upon 
the  floor.  The  f^  caused  serious  and,  per- 
haps, permanent  injury  to  the  plaintiff.  In  this 
action  i^e  claims  damages  from  the  defendant 
upon  the  ground  that  her  injuries  resulted  from 
the  careless  and  negligent  management  of  the 
ferry-boat  by  its  agents  and  servants.  The  plain- 
tiff made  a  case  entitling  her  to  go  to  the  jury 
upon  the  issue  as  to  the  defendanrs  negligence. 
But  there  was,  also,  proof  tending  to  £ow  that 
the  striklnff  of  the  boat  against  the  wharf  on 
the  Philaddphia  side  occurred  under  peculiar 
drcumstanoes,  and  could  not,  perhaps,  haVe 
oeen  avoided  by  any  diligence  upon  the  part  of 
the  agents  of  the  ddendant 

When  the  evidence  was  concluded,  and  after 
the  parties  submitted  their  requests  for  instruc- 
tions, the  court  delivered  its  chaige  upon  the 
whole  case,  reading  to  the  jury  the  mstructions 
asked  by  either  party  that  were  approved,  and 
accompanying  them  with  such  obecArations,  by 
way  of  explanation  or  qualifiaction,asit  deemed 
necessary. 

The  third  and  fourth  points  submitted  in  be- 
half of  plaintiff  were  ovwruled.  They  were  as 
follows: 

••Third.  If  the  Jury  believe  from  the  evidence 
that  the  defendants  reoelved  the  plaintiff  as  a  pas- 
senger, and  that  they  faOed  to  provide  her  with  a 
seat^  or  that  she  was  unable  to  obtain  a  seat  by  rea* 
SOD  of  the  crowded  condition  of  the  bo«t«  and  whUe 
standing  in  the  cabin  she  was,  without  any  fault  of 
her  own,  thrown  down  and  injured  by  a  sudden 
shock  to  the  boat,  then  the  defendants  are  guilty  of 
negligence,  and  your  verdict  should  be  for  the 

''Fourth.  If  the  jury  beUeve  from  the  evidence 
that  the  defendants  received  the  plaintiff,  a  woman 
67  yean  of  age,  as  a  passenger,  and  thatuiey  failed 
to  provide  her  with  a  seat,  or  that  she  was  unable 
to  obtain  a  seat  by  reason  of  the  crowded  condition 
of  the  boat,  and  while  standing  in  the  cabin  she  was, 
without  any  fault  of  her  own,  thrown  down  and  in- 
jured by  a  sudden  shock  to  the  boat,  then  the  de- 
fendants were  guH^  of  negUgeooe,  and  your  ver^ 
diet  should  be  for  tne  plaintiff.** 

At  the  conclusion  of  the  charge,  the  plaint- 
iff, bj  coimsel,  excepted  to  the  ovenrulmg  of 
her  third  and  fourth  points,  and,  also,  to  '*  the 
charge  and  opinion'^ of  the  court.  Noothe? 
exceptions  were  taken. 

1.  The  general  exception  to  the  charge  did 
not  direct  toe  attention  of  the  court  to  the  par- 
ticular portions  of  it  to  which  the  plaintiff  ob- 
jected. It,  therefore,  raises  no  question  for  re- 
view by  this  court  Ocmn,  Lift  Im,  Co.  v. 
Union  Trust  €h.,  112 U.  8.,  250, 261  [Bk.  28,  L. 
ed.  706],  and  authorities  there  cited. 

2.  The  only  question  for  determination  re- 
lates to  the  ref  usjEd  of  the  court  to  instruct  the 
jury  as  indicated  by  the  third  and  fourth  points 
of  the  plaintiff,  which-  involve  substantially 
the  same  proposition.  Those  points  were  prop- 
erly overruled.  Under  the  theory  of  the  case 
which  they  present,  the  jury— although  the  sud- 
den shock  to  the  boat,  from  which  plaintiff's  in- 
juries immediately  resulted,  may  have  occurred 
without  want  of  care  or  skill  upon  the  part 
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of  the  defendant's  servants — ^would  have  bei 
required  to  find  for  the  plaintiff,  if  the  defen 
ant  failed  to  provide  her  with  a  seat,  or  if 
was  unable,  by  reason  of  the  crowded  condil 
of  the  boat,  to  obtain  one.  In  other  woi 
that  the  mere  failure  of  the  Company  to  pi 
vide  a  seat  for  a  passeneer  on  its  Doat  was, 
law  and  of  itself,  proof  of  negligence.  It  s 
peared  in  evidence  that  the  boat  was  provid 
with  seats;  but  it  did  not  appear  that  a  less  nui 
ber  was  provided  than  was  customary  and  wi 
ficient  for  those  who  ordinarily  preferred  to 
seated  whfle  crossing  in  ierry-ooats  betwe 
Camden  and  Philadelphia,  ^o  drcumstan^ 
were  disclosed  that  would  have  justified  t 
juiy  in  finding  that  a  proper  degree  of  cai 
upoh  the  part  of  defendant,  required  it  to  pi 
vide  seats  sufficient  for  the  accommodation 
all  the  passengers  that  its  boat  could  saf< 
carry,  or  of  such  number  of  passengers  as  i 
dinfiolly  traveled  upon  it. 

Thejiidementii  c^fflrtned, 

Ttuecopy.   Test: 

James  H.  McKenney,  caerk,  Bup.  Court,  U 


JAMES  B.  EDMONDS  bt  al.,  Comn 
sioners  of    the  Distbict  or  Coluioi 

«. 
BALTIMORE   AND  POTOMAC  RAE 
ROAD  COMPANY. 

(See  &  C  Beporter*s  ed.,  i58-4fl8D 

WaMngtan  City— right  qf  Baltimore  d  Ft 
mac  Railroad  Company  to  use  of  streets,  i 
jeet  to  control  of  Congress—construeUon 
statute. 

1.  The  title  to  the  streets  of  Washington  is  in 
United  States,  and  the  right  to  use  them  for  t 
other  than  theordlnaiyuseof  streets  should  i 
ceed  from  OongresB. 

2.  The  Baltimore  and  Potomac  Railroad  Oomp 
can  occupy  only  such  streets  in  the  Gtty  of  Wi 
ington  as  nave  been  ezpresaly  designated  by  C 
grees  for  that  purpose. 

&  The  said  Company  Is  without  authority  to  c 
struct  a  lateral  track  from  Maryland  Avenue  ac 
or  along  14th  Street  to  reach  a  freigfat  depoi 
square  288. 

4.  The  said  Company  was  not  organised  under 
general  corporation  law  of  the  District  of  Oolan 
and  it  derives  no  authorjh^  under  that  Act  to 
tiie  streets  of  the  City  of  Washington. 

6.  The  Maryland  charter  of  tiie  said  Company  < 
not  confer  any  power  to  use  the  streets  of  a  dt 
an  incident  of  its  right  to  run  to  and  from  i 
city. 

[No.  1288.] 

Argued  Apr.  9,  1886.    Decided  Apr.  20^  h 

APPEAL  from  the  Supreme  Court  of 
District  of  Columbia. 

The  history  and  facts  of  the  case  apx)ef 
the  opinion  of  the  court. 

Mr.  A.  O.  Riddle^  for  appellants. 

Mr.  Enoch  Totten*  for  appellee: 

It  is  the  established  law  of  this  court 
whenever  a  statute  authorizes  the  construe 
and  operation  of  a  railroad,  the  authority  is 
cessanly  implied  to  construct  warehouses, 
tions  and  other  works,  and  to  construct 
tracks  communicating  between  them  and 
main  line  of  the  road. 

Rock  CreekY.  Strong,9QV:  8.,  276  (Bk.  Z 
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V.  Baltimors  akd  Potomac  R.  R.  Co. 
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^mt  £  JtCk  ▼.  r.  ^.,  9S U.  a.458  (Bk.  28, 
l^fSr-;  He,ite>,  TM Bridge  Oo.y.ILR.Co, 
'OmM.  m^Omekw,  J8L  ILCb.,  58 Pa.  St,  249; 
£>.▼.&&  Cb.,  2  HmiT.  (N.  J.),  814; 

t  JBL  JL  O..  M  Pm.  8C.  485;  jB.  Co.  t. 

1«  OWo  SC.  8M;  A  ACb.  ▼.  JTip,  46 
)T,M,  i^vCMowx.  £.  A  a>.,0Ind.,469; 
i  1  a  ▼.  HmMieipmlU^pf  N.  O,,  1  La.  Ann., 

•Jr. 

ii  %  ibrlBplied  aotboritj  of  a  railroad  com- 

te  Tomd  on  and  OTer  the  pub- 

prvmemuni  (h.v.  La  CnmeCo., 

«Vk  cat; & Cb. ▼.SBoti. 8 Ind., 421  ;i2.i2.a>. 

*ll.<V.tC.£.Grw&.157;    DatisY.B.R, 

«  :  ffMi^M;    cr.  &  T.  .^^^  0^.,  6  Mc- 

iTteg  Imposed  the  power  of  sdect- 

w  the  wBrdbouae  in  the  offlcen  of 

md  ther  hMriDs  choeen   thla 

ft  is  JBBt  ••  firm]  J  estabuflhed  as  a  ter- 

«l  the  ^d»  track  as  if  the  Act  itself  had 

fixed  tke  locmskm.    This  being  tme, 

lay  the  ooimecting  side  traick  f  ol- 

*  1  &  a  V.  ObU,  ^  U.  8^  866  (Bk.  28.  L.  ed. 
O  ^BWM  ▼.  JL  S,  Co.,  94  V%,  %X,,  485; 
iX  ^  V  .AfiMM.  SHcMl.  597;  A  iL  a>.  ▼. 
^m^  nV%.€ft^,tS&',Pie0pUT,BrooldynR.Oo., 
•Y  T  .  TV.  BoRr,  It  R.  489;  R,  R.  Oo.y.  R 
l-.«y  J.Ea,lS7;H^kmT.RR.Oo.,lB 
fc^.  HQfi;  ^&Cb.T.  Got  £(H7A<  Cb.,  68 
'  T  aft.  JSL  it  €b.  T.  Dviiter,  100  DL,  110, 
iia  T.  AwwawTfi,  46Tex.»86;  lOJohm., 


d^Tcred  the  opinion  of 

f^^otn  the  Supreme  Court 

Companj  haa  cooatmcted  Its 

Bore  throojii  the  Dittrict  of 

Ihroo^  the  Citrof  Waahinfl;ton 

BH«r  ait  LoDgBridge,  on  which 

ffw  to  the  Virginia  aide.    It 

hr  'viitDa  of  aererai  Acts  of  Con- 

:  tta  aaeeaaxT  anthoritr  todo  ao. 

of  the  bridge  it  haa 

ooe  of  the  aouarea  of 

1  part  a(  aDOCIier,  numbereo,  in  the 

mm  city  into  atreeta,  aquarea  and 

367.    Tbeae  aouaiea  are 

runmng  north 

967,  OQ  ita  aouth  aide, 

^Boe,  one  of  the  atreeta 

^  the  joBCtSoo  ci  Karjland  ave- 
ia  aeaily  eaat  and  weat,  and 
theie  ia  a  oonaiderable  apace 
I W  Water  atreet.  which  follows 
imr.  aad  the  other  two  streets, 
M^way  Bade  by  the  union 
attbatpolBt  Amapordla- 
m  reooro,  and  which  the  re- 
«3  omf,  la  aaoeBHry  to  a  dear  under- 
rf^xwimiMij.    [See  next nage.] 
Ocaapany  aDana  that  iu  in- 
fo the  Cl^  of  Waahing- 
for  leoeiTing, 
fMght,  and  thatithaa 
neotSooed  for  that 
to  bnildafrei^t 
aa  being  at  once  conTe> 
oat  of  the  way 


of  the  travel,  current  business  and  reaidencesof 
the  citizens  than  any  point  within  reasonable  dis- 
tance of  the  line  of  the  road.  As  their  road  ia 
at  present  located  lawfully  on  Maryland  avenue, 
along  which  it  touches  the  dty  end  of  the 
bridge,  this  allegation  is  probably  true. 

In  order,  however,  to  reach  square  288  with 
its  trains,  they  must  depart  from  Maryland 
avenue  and  cross  square  267  and  Fourteenth 
street,  which  lies  between  the  two  squares,  or 
they  must  make  a  curve  from  the  avenue 
around  the  south  end  of  square  267,  and  reach 
square  288  by  the  use  of  the  public  highway 
made  by  the  junction  of  Maryland  avenue, 
Water  street  and  Fourteenth  street,  and,  in  so 
doing,  depart  from  Maryland  avenue.  The 
Company  gave  notice,  as  required  law,  to  ap- 
pellants, wno,  as  Commissioners  of  the  District 
of  Columbia,  are  charged  with  the  care  and 
protection  of  the  streets  and  other  highways  of 
the  dty,  that  it  intended  to  construct  a  lateral 
track,  which,  leaving  its  main  track  on  Mary- 
land avenue  at  a  point  near  ita  intersection  with 
Thirteenth  stre^,  should  cross  square  267  from 
ita  eaat  to  its  west  side,  and  then  croaainff  Four- 
teenth street,  would  reach  ita  projectea  dCT>ot 
on  square  28B.  The  Commissioners  refused  to 
consent  to  this,  and,  fearing  it  would  be  at- 
tempted without  such  consent,  they  guarded 
the  wa^  acroaa  the  atreet  by  police  force  for 
some  tmie. 

In  this  condition  of  affairs,  the  BaOroad 
Company  filed  ita  bill  in  chancery  in  the  Su- 

Ereme  Court  of  the  District  of  Columbia,  pray- 
ig  an  inlunction  against  the  Commiasoners,  to 
prevent  them  from  Interfering  with  the  exercise 
of  the  right  which  the  Company  daimed  of  lay- 
ing ita  track  across  Fourteenth  street,  and  that 
court  granted  an  injunction  aa  prayed. 

The  appeal  of  the  Commiadoners  from  thia 
decree  brings  the  matter  in  issue  before  us  for 
review.  I^ither  the  pleadings  in  the  case,  nor 
the  relief  sought  by  the  bill,  nor  the  decree  of 
th9  court,  brings  into  question  the  right  of  the 
Company  to  purchase  squarea  288  and  267,  nor 
the  right  to  erect  on  either  of  these  a  warehouse 
for  the  storage  of  frdght  Kor  doea  the  ques- 
tion arise  of  thdr  right  to  locate  at  that  place 
such  a  depot  as  thdr  business  requires,  nor  to 
use  it  as  such,  if  they  have  the  right  of  access 
to  it  by  using  the  streets  and  hlghwaya  of  the 
dty  for  that  purpose.  This  court  does  not, 
therefore,  consider  those  questions,  because  the 
onlypdnt  raised  by  the  record  is  the  right  of 
the  Ciompany  to  lay  in  or  across  the  streets  of 
the  dty  thdr  railroad  track,  and  use  it  as  a 
means  of  transit  for  its  locomotives  and  cars, 
without  any  express  authorization  by  Act  of 
Congresa,  or  the  consent  of  any  authority  rep- 
resenting the  City  of  Washington  or  the  District 
of  Columbia. 

The  assertion  of  the  existence  of  such  a  right 
ia,  to  Bay  the  least,  somewhat  noveL  It  is  not 
known  to  any  member  of  this  court  that  any 
railroad  company ,  whether  ita  cars  are  propelled 
by  steam  or  norse-power,  has  ever  claimed  to 
use  the  streets  of  an  incorporated  dty  or  any 
part  of  them,  without  expre»  authority  from 
aome  legialative  body,  or  the  authoritiea  of  the 
dty  govemmennt  It  would  be  a  strange  grant 
of  power  which,  authorizing  a  railroad  company 
to  enter  or  even  pass  through  a  dty,  should 
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leave  to  the  company  the  selection,  nol  only  of 
its  route  into  or  through  the  city»  but  even  the 
streets  and  highways  over  which  its  tracks 
should  be  laid»  subject  only  to  its  sense  of  its 
own  conyenience  and  that  of  the  people  of  the 
dty.  Nor  does  the  decision  of  a  court  of  Jus- 
tice, that  the  necessities  of  the  Company  de- 

818 


mand  the  use  of  these  streets,  and  that  ib< 
cality  of  the  depot  to  which  the  track  lea< 
selected  with  a  due  regard  to  the  interestj 
the  whole  dty,  make  tnis  daim  of  wwer 
the  less  remarkable.  No  judicial  aedsio 
dted  in  favor  of  such  propositions. 
The  streets  of  Wastdngton  are  largely  i 
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District  to  aome  point  or  termlnua  within  the 
City  and  County  of  Washington,  to  be  deter- 
mined in  the  manner  hereinafter  mentioned." 

The  third  section  of  this  Act,  after  describ- 
ing the  care  with  which  the  Company  shall  oon- 
stmct  the  road  across  any  street  or  other  way, 
adds :  "  But  the  said  Company,  in  passing  into 
the  District  aforesaid,  and  in  constructing  the 
aaid  road  within  the  aame,*  shidl  enter  the  City 
of  Washington  at  such  place,  and  shall  pass 
along  such  public  street  or  alley  to  such  point 
or  terminus  within  said  dty,  aa  mav  be  allowed 
by  Congreas,  upon  presentation  of  survey  and 
map  of  proposed  location  of  said  road;  provided 
that  the  levd  of  aaid  location  within  the  said 
dty  shall  conform  to  the  present  graduation  of 
the  streets,  unless  Congress  shall  authorize  a 
different  level" 

This  provision  of  the  original  Act,  under 
which  tne  Baltimore  and  R>tomao  Railroad 
enters  this  dty,  has  never  he&a,  repealed  or 
modified,  as  £ar  as  we  are  aware,  and  it  fully 
asaerts  the  purpoee  of  Congress  to  retain  in  its 
own  hands  the  right  to  the  use  of  the  streets  of 
the  dty  in  regardto  this  Company  and  its  road, 
as  it  hiaa  in  regard  to  all  others. 

By  another  Act,pa8sed  March  18,1899,16  Stat 
at  ll,  1,  entitled  aa  supplementary  to  the  one 
above  dted,  it  waa  dechu^  "that  saidCompanv 
miffht  enter  the  City  of  Washington  with  thefr 
rai&oad,  and  construct  the  same  within  the  lim- 
its of  said  dty  on  or  by  whichever  one  of  the 
two  routea  herdn  designated  the  said  Company 
may  elect  and  determine;  that  is  to  say: 

"First.  Beginningat  the  intersectionof  Bonn* 
dary  atreet  and  North  Carolina  avenue;  thence 
along  aaid  North  Carolina  avenue  to  South 
D  street  westwardly,to  Virginia  avenue;  thenoe 
along  Virginia  avenue,  northwestwardly,  to  the 
intersection  of  South  C  atreet  and  West  Ninth 
street;  or, 

"Second.  Beginning  at  aome  point  on  the 
northern  ahore  of  the  Eastern  Branch  of  the  Po- 
tomac River,  between  South  L  and  South  M 
atreets;  thence  weatwardly  between  said  streets 
totiieintersectionof  Virgiida  avenue  withSouth 
L  and  East  Twdfth  atreets:  thence  along  said 
Virginia  avenue,  northwestwardly,  to  South  E 
atreet;  thence  along  aaid  South  K  atreet,  west- 
wudly,  to  South  Fourth  street;  thence,  by  a 
line  carving  to  the  ri^t,  to  the  north  bank  of 
the  canal;  and  thence  along  the  aaid  bank  of 
the  canal,  northwestwardly,  to  Virginia  ave- 
nue; thrice  along  Virginia  avenue,  northwest- 
wardly, to  the  intersecnon  of  South  C  and  West 
Nhith  streets." 

Whether  thia  waa  in  accordance  with  a  map 
or  mapa  fumiahed  by  the  Company  we  are  not 
informed;  probablv  u  waa.  But  this  was  wholly 
immatiTial;  as  this  supplemental  statute  waa 
deariy  made  to  aUaw  the  uae  of  theae  streets  aa 
provlaed  in  aection  three  of  the  original  Act. 
By  another  Act,  approved  March  85, 1870,  Con- 
greaa  authorized  the  Company  to  make  aome 
changea  in  the  line  of  ita  road  between  £sta 
Fourth  street  and  the  terminus  at  the  junction 
of  C  atreet  aonth  and  Ninth  street  west,  which 
however,  ia  deacribed  with  the  aame 
arity  as  the  routea  above  deacribed,  and 
the  aame  Act  the  time  for  the  completion  of 
road  waa  extended. 

The  next  Act  of  Oongreaa,  u>proved  June 
tl«  1870,  16  Stat  at  L..  161,  also  entitled  aa 
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anieDdatory  of  t2^e  Act  of  July  5, 1867,  author- 
izcs  the  Company  to  extend  its  road  from  the 
[460]  terminus  at  Ninth  street,  **bif  way  of  Matyland 
avenue,  conforming  to  its  grade,  to  the  vtaduet 
over  the  Potomac  River  at  the  City  of  Washinq- 
ton,  knoum  as  the  Long  Bridge,  and  extend  ih^ 
tracks  over  said  bridge  and  connect  with  any 
railroads  constructed,  or  that  may  hereafter  be 
constructed,  in  the  State  of  Yirgii^."  The  Act 
then  delivers  over  Lonff  Bridge  to  the  Company 
for  its  use  as  a  railroad  bridge,  with  conditions 
requiring  it  to  be  kept  in  good  repair,  and  open 
to  free  use  as  a  public  iiighway  for  all  the 
people. 

It  is  bv  virtue  alone  of  the  words  of  this  stat- 
ute, which  we  have  cited  in  italics,  that  the 
road  of  the  Company  is  anywhere  near  the 
bridge,  or  near  the  locus  in  quo  of  the  present 
controversy.  It  requires  a  larger  measure  of 
liberality  in  coustrume  grants  of  the  sovereign, 
and  especially  grants  for  the  use  of  the  streets 
of  a  city  for  a  railroad,  than  we  are  accustomed 
to.  to  discover  in  Uiis  any  authority  to  depart 
from  Maryland  avenue  on  its  way  from  Nmth 
street  to  t&e  Lo3g  Bridge. 

The  Company,  haVin^  its  road  well  mider 
way,  needed  a  passenger  depot  for  its  business — 
a  need  much  more  important  than  its  present 
Deed  of  an  additional  freight  depot.  It  aid  not, 
however,  attempt  to  establish  one  under  its  gen- 
eral powers,  but  made  application  to  Congress^ 
whidi  authorized  its  construction,  and  in  do- 
ing so  described  its  location  with  groat  preci- 
sion, and  the  streets  along  which  the  track  must 
go,  in  departing  from  the  right  of  way  already 
granted. 

This  Act  of  March  8, 1871,  required  the  as- 
sent of  the  municipal  authorities  of  the  City  of 
Washington  for  the  erection  of  the  depot,  and 
that  assent  was  given  by  a  joint  resolution  of 
the  board  of  aldermen  and  common  council  on 
March  9, 1871.  And  so  necessary  did  the  Com- 
pany deem  the  consent  of  Congress  to  this,  or 
any  other  occupation  of  the  streets  or  public 
property  of  the  city,  that  it  procured  the  pas- 
sage of  the  Act  of  May  21, 1872,  ratifying  the 
action  of  the  city  authorities  in  the  matter,  and 
setting  out  with  greater  detail  the  direction  of 
the  lateral  track  to  the  passenger  depot,  and  the 
streets  over  which  it  should  go. 

The  title  to  the  streets  of  Washington  is  in 
the  United  States,  and  not  in  the  city,  or  in  the 
TAAi  1  owners  of  the  adjacent  lots.  Potomac  8.  B,  Co. 
'*'•*'  V.  Upper  Potomac  €o„  109  U.  S.,  672  [Bk.  27, 
,  L.  ed.  10701.  It  is,  therefore,  eminently  proper 
that  the  right  to  use  them  for  any  other  than 
*he  ordinary  use  of  streets  should  proceed  from 
Congress;  and  when  we  consider  the  express 
reservation  of  the  power  to  Congress  to  ^low 
this  use  in  the  original  grant  to  me  Company, 
found  in  the  third  section  of  that  Act,  and  the 
detail  and  precision  with  which  every  foot  of 
the  track  or  tracks  of  the  road  has  been  pre- 
scribed by  Congress,  and  every  change  which 
expediency  required  has  been  previously  au- 
thorized by  Congress,  we  can  see  no  place  for 
the  assertion  of  any  right  in  the  Company  to 
make  other  tracks,  or  changes  in  location  of 
those  now  existing  without  an  Act  gi^ng  the 
consent  of  that  body. 

In  the  face  of  these  statutes  it  is  hardly  ne- 
cessary to  look  into  the  languaeeof  the  charter 
of  the  Company  by  the  Legi^ature  of  Mary- 
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land  to  see  if  the  powers  thus  conferrod, 
which  are  said  to  be  adopted  by  the  Act  of  ( 
gress,  give  this  extraordinary  power. 

It  is  sufficient  to  say  that  we  do  not  fin 
the  Maryland  charter  of  that  Company 
power  to  use  the  streets  of  a  city  as  an  ind< 
of  its  right  to  run  to  or  from  such  city.    1 
no  such  right  is  granted  may  be  fairly  infe 
from  the  fact  that  the  track  of  this  road : 
for  two  miles  under  the  City  of  Baltimore 
tunnel  built  for  that  purpose,  which  must  1 
delayed  the  completion  of  the  road  tw 
three  years,  and  cost  a  large  sum  of  mo 
The  Company  certainly  would  not  have 
this  expensive  underground  roadway  if 
thing  in  its  charter  authorized  it  to  use  the 
face  streets  of  the  city. 

And  if  the  construction  which  counsel  ] 
upon  that  charter  is  sound,  it  is  veir  ce 
that  Congress  did  not  intend  extenaiog 
power  of  the  Company  into  the  District  o 
lumbia,  and  part  with  its  own  control  oi 
streets  and  highways  of  Washineton  Citj 
such  a  power  is  in  conflict  with  the  ei 
language  of  the  Act,  and  with  the  coo 
practice  under  it. 

We  are  referred  by  counsel  to  the  Re 
Statutes  of  the  Distnct  of  Columbia,  cfa 
18,  concerning  Corporations.  Clause  7  oi 
chapter  provides  for  the  voluntary  asi 
tion  of  individuals  into  corporations  for  1 
ing  railroads  in  the  District  It  grants 
corporations,  when  formed  in  compliance 
the  rules  there  prescribed,  all  Uie  usual  p 
of  such  companies  organized  under  State 
utcs,  and  all  that  are  necessary  to  the  ope 
of  a  railroad,  and  the  powers  thus  conf  erre 
in  the  main,  very  libml. 

There  are  two  reasons,  however,  why 
provisions  can  give  no  dd  to  the  Baitimo] 
Potomac  Company. 

1.  That  Corporation  is  ornmized  us 
special  statute  of  the  State  of  Maryland, 
a  corporation  of  that  State.    The  Act  of 
gress  of  February  6, 1867,  merely  auth 
mat  Mairland  Corporation  to  extend  itsn 
to  the  District  of  Columbia,  and  in  defini 
powers  which  the  Company  should  oxen 
the  District,  it  referred  to  and  adopted, 
main,  the  Act  of  the  State  of  Maryland 
ing  the  charter. 

This  was  three  years  before  the  gene 
corporation  law  was  enacted  by  Congrcs 
the  Company  has  never  organized  unde 
law,  or  professed  to  be  governed  by  it, 
serted  itself  to  be  a  corporation  of  the  T 
of  Columbia.  Whether  it  could  do  this 
it  is  unnecessary  to  decide,  but  it  is  ver] 
that  the  power  conferred  by  that  Act  v 
signed  only  for  corporations  organizexi 
it,  and  is  not  confeired  on  corporations  i 
by  States  of  the  Union,  governed  by  tl 
of  those  States. 

2.  But  if  this  were  not  so,  and  if  tbii 
pany  could  exercise  all  the  powers  -whl^ 
statute  grants  to  corporations  organized 
it,  the  statute  itself  shows,  as  all  the  legi 
by  Congress  has  shown,  both  before  an< 
that  that  body  never  intended  to  part  \< 
right  to  designate  the  route  of  a  railroad,  tl 
the  city,  and  on  what  streets  its  track 
be  located,  and  which  streets  it  shou 
This  is  plain  from  one  of  the  closini^  i 
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Henry  Mixter  was  named  as  the  plaintiff  in* 
stead  of  George  Mixter. 
True  copy.   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


ATLANTIC  PHOSPHATE  COMPANY. 

Flff.  in  Err., 

e. 

JOHN  C.  GRAFFLIN. 

(See  S.  C.  Reporter*8  ed.,  iSe-SOL) 

Contraeti-^partif  making  advances  for  purchase 
of  goods/or  another,  held  to  be  the  owner, 

*  A  contract  was  made  by  A.,  of  Charleston,  with 
D.,  of  Baltimore,  for  the  sale  and  delivery,  at 
Charleston,  of  tJBm  tons  of  kainlt,  to  be  shipped 
from  August  to  October,  IfiSO.  at  a  fixed  price,  cash 
on  deUrenr  of  each  carro.  The  kainlt  was  to  come 
from  R.,  at  Hamburg.  D.  procured  Gm  for  a  com- 
mission paid  him  by  i>.,  to  send  to  B.  a  credit,  on 
London,  for  the  amount  of  2,800  tons  of  kalnitln 
flTe  carffoes,  under  which  B.  obtained  the  money. 
G.  paid  arana,a8raln8t  the  credit,  to  the  amount  of 
the  cargoes.  Tw  declarations  and  Invoices  by  R.. 
presented  before  the  consul  at  Hamburg,  named 
G.  as  the  conslfrnee  at  Charleston;  and  the  bills  of 
landing  made  the  cargoes  deliverable,  at  Charles- 
ton, to  G.  or  his  assigns.  These  papers  were  sent  to 
A.,  before  any  of  the  cargoes  arnved,  with  an  In- 
YOioe  for  each  cargo.  In  the  shape  of  a  bllL  made 
out  thus:  A.  bought  of  G..  a  cargo  of  kainlt, 
shipped  by  such  a  vesBeL  sucn  a  quantity,  such  a 
price:  and  a  power  of  attorney,  under  which  A.*s 
agent,  as  attorney  for  G.,  entered  the  cargoes  at 
toe  custom-house  at  Charleston,  In  February  and 
March,  1881,  as  Imported  by  G.,  and  made  oath  that 
G.  was  the  owner.  A.  received  and  accepted  the 
cargoes.   flUd, 

m  G.  was  the  owner  of  the  cargoes,  and  sold  and 
delivered  them  to  A.,  to  be  paid  for  on  delivery, 
free  from  any  claim  growing  out  of  the  contract 
of  A.  with  D.or  B.,  forany  breach  of  that  contract, 
as  to  the  time  of  shipping  the  cargoes. 

(S>  A.  was  liable  too.  for  the  price  of  the  cargoes, 
with  Interest  from  their  delivery. 

[No.  256.1 
Argued  Apr.  16, 17, 1886.  Decided  May  J^,  1885. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Carolinia. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Messrs.  8.  Lord  and  James  Conaer*  for 
plaintiff  in  error. 

Messrs.  Charles  Nephew  West  and 
Jsjuea  Lowndest  for  defendant  in  error. 


Mr.  Justice  Blatebford  deliTered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law,  brought  in  the  Cir- 
cuit Coort  of  the  United  States  for  the  District 
of  South  Carolina,  by  John  C.  Grafflin  against 
the  Atlantic  Phosphate  Company,  a  South  Car- 
olina Corporation.  The  complaint  sets  forth 
as  a  txA  cause  of  action,  that  the  defendant  is 
indebted  to  the  plaintiff  in  the  sum  of  t2,702.(N), 
with  interest  from  February  24,  1881,  "  the 
same  being  due  to  the  plaintiff  for  a  cmo  of 
kainit,  sold  and  delivered  by  the  plaintiff  to  the 
defendant,"on  that  day,  "at  the  special  instance 
and  request  of  the  aefendant"  It  sets  forth 
four  other  like  causes  of  action,  for  cargoes  of 
kainit,  amounting  to  $8,847.65,  March  8. 1881; 
$1,748.87,  March  15,  1881;  $5,088.58,  March 
18,  1881;  and  $2,488.87,  March  18,  1881.  Bills 
of  particulars  are  annexed,  showing  the  yea- 

•llt^id  outetf  by  Mr.  Juatiee  OLATCHyOBD. 
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selB,  quantities  and  prices.  The  total  amount  is 
$  1 5.^.42;  and  there  is  added  a  cause  of  action 
for  that  sum,  with  interest,  as  money  adyanoed, 
laid  out  and  expended,  by  the  plaintiff  for  the 
use  of  Uie  defendant,  at  its  special  instance  and 
request  Tito  cargoes  are  stated  to  amount  to 
2,600  tons. 

The  answer  contains  a  general  denial  of  all 
the  causes  of  action.  It  afio  avers  a  imrchase 
by  the  defendant,  in  Hay,  1880,  through  one 
Dunan,  of  Baltimore,  representing  himself  as 
a^ent  of  oneRadde,  of  Hamburg,  of  2,600  tons 
of  kainit,  to  be  shipped  between  August  1, 
1880,  and  October  81, 1880;  further  purchases 
by  it,  afterwards,  from  the  same  parties,  of 
1,660  tons,  for  future  shipment,  all  by  Janu- 
ary 1, 1881;  the  receipt  by  it  of,  and  payment 
for,  1,080  tons  on  the  2,600  tons' contract;  its 
receipt  of  Uie  five  cargoes  sued  for;  and  its 
willingness  to  pay  for  the  cargoes  according  to 
the  contracts  therefor,  subject  to  its  claims  for 
duna^es  for  the  nonperformance,  bj  the  vend- 
ors, 01  the  contract  of  May,  1880,  m  that  the 
cargoes  were  not  shipped  within  ibt  timb  and 
in  the  manner  specified  in  the  contract,  but 
arrived  when  the  business  of  the  year  was  over, 
and  when  the  goods  were  much  depreciated  in 
value;  which  damages,  amounting  U  f9.686.C2. 
it  daims  to  recoup. 

The  answer  also  avers,  that  t>ie  defendant 
purchased  the  cargoes  mentioned  ^  the  com- 
plaint, at  Hamburg,  under  the  ccntract,  and 
received  the  same  under  the  drcumstances 
above  set  forth,  and  was,  from  the  time  of  Uie 
shipment  of  the  kainit.  the  owner  thereof;  that 
the  invoices  for  all  of  the  cargoes  shipped  by 
Radde  to  the  defendant  were  in  the  name  of 
Dunan;  that,  on  January  26,  1881,  Dunan  re- 
quested the  defendant  to  return  his  invoices 
and  substitute  similar  ones  in  the  name  of 
Grafflin,  and  it  did  so,  but  it  never  made  any 
new  contract,  in  resard  to  any  of  the  cargoes, 
with  Grafflin;  that  it  never  received  any  notice 
of  the  assifi:nmentof  the  contract  or  cai^goes  to 
Grafflin;  that,  if  Grafflin  advanced  money  on 
the  cargoes,  he  did  so  subject  to  the  rights  of 
the  def endfljit  under  the  contract,  and  was  con- 
versant with  those  rights;  and  that  Grafflin  was 
the  real  principal  in  the  contract 

To  the  counterclaim  so  set  up  the  plaintiff  re- 
plied, alleging  that  he,  and  not  Raade,  owned 
the  kainit;  that  it  was  sold  and  delivered  to, 
and  accepted  and  received  by,  the  def  enduit,  as 
the  property  of  the  plaintiff,  ^ee  from  the  daim 
made  for  recoupment;  and  that  he  and  the  de- 
fendant never  occupied  any  other  relations  than 
those  of  seller  and  buyer  of  the  k^nit,  set 
forth  in  the  complaint,  at  the  prices  agreed  to 
be  paid. 

The  case  was  tried  before  a  jury ,  and  resulted 
in  a  verdict  for  the  plaintiff  for  the  $16,460.42, 
with  interest  on  the  amount  of  each  cargo  from 
the  date  of  its  delivery;  and  there  was  a  judg- 
ment accordingly,  to  review  which  the  defend- 
ant brings  this  writ  of  error. 

Thebfll  of  exceptions  embodies  all  the  evi- 
dence, by  a  stipiuation  between  the  parties, 
made  in  this  court.  There  was  no  dispute  as 
to  any  material  question  of  fact  The  transac- 
tions originated  in  the  following  letter,  dated 
April  29, 1880,  from  Dunan,  at  Baltimore,  to 
Pelzer,  Rodgers  &  Co.,  at  Charleston,  they  be- 
Inir  the  general  agents  there  of  the  defenaant: 


"Radde  cables  sell  Atlantic  2,600  tons  b 
quaUlT  Ea^  Mine  genuine  raw  kainit,  gu 
anteed  to  test  not  below  24  per  cent  sulphi 
of  potash  by  the  German  cnemist.  Dr.  Ul( 
to  DC  shipped  during  the  summer  and  f 
months--6ay  from  August  to  October  inc 
sive— for  $7.60  per  ton  of  2,240  lbs.  in  taki 
Hamburg  wei^ts.  The  kainit  to  be  delivei 
at  vour  Atlantic  Phosphate  Company's  wha 
Asnley  river,  Port  oi  Charleston,  6.  O.  1 
price  of  $7.60  per  ton  includes  cost,  freight  a 
insurance  to  your  wharf.  From  the  price,  as  I 
quantity  is  large,  I  will  rebate  10  cents  per  t( 
Terms  of  payment,  cash  on  delivery  of  ef 
cargo."  relzer,  Rodsers  &  Co.  replied, 
writing  to  Dunan,  on  May  10, 1880,  as  follow 
"  We  wiU  take  2,600  tons  of  best  kainit,  as 
scribed  by  you,  to  test  not  less  than  24  per  o 
sulphate  of  potash,  to  be  delivered  at  our  wh 
on  Ashley  river,  at  seven  dollars  ^  per  toe 
2,240  lbs." 

To  enable  Radde  to  send  the  cargoes  to 
defendant,  the  plaintiff,  who  resided  in  Ba 
more,  at  the  request  of  Dunan,  and  for  a  cc 
pensation  of  1  per  cent  commission,  paid 
him  by  Dunan,  sent  to  Radde,  at  Hamburi 
credit  with  Brown,  Shipley  «&  Co..  of  Lond 
for  the  amount  of  five  cargoes,  under  wh 
Radde  drew  on  Brown,  Shipley  &  Co. ,  pay 
them  their  commission,  and  Brown,  Shipley 
Co.  drew  on  the  plaintiff.  They  reoeivcd 
ihippine  documents  from  Radde  and  sent  tb 
to  Uie  inaintiff,  and  he  paid  their  drafts, 
directed  them  to  ship  the  cargoes  to  Chariest 
The  shipping  documents  consisted  of  bills 
lading,  charter  party,  consular  invoices  for 
try  at  the  custom-house,  certificates  of  nnalj 
and  weight  in  Hamburg,  andmemoranduni 
voices.  The  declarations  before  the  United  Stj 
consul,  at  Hamburg,  were  made  by  Radde 
owner,  and  they  named  the  plaintiff  as  the  c 
signee  at  Charleston;  and  they  and  the  const 
c^tificates  named  Charleston  as  the  inten 
port  of  entry  The  invoices  referred  to  in,  ; 
annexed  to,  the  consular  certificates  named 
plaintiff  as  the  consignee.  The  billsof  lading 
forth  that  the  kainit  was  to  be  delivered  at 
Port  of  Charleston,  at  the  Atlantic  Phospl 
Company's  wharf,  on  Ashley  River,  "unto  M 
C.  Grafiiin,  or  his  assigns."  The  Hamburg  < 
liu^tions  and  invoices  and  consular  certiDc 
were  presented  by  the  plaintiff  at  the  cust 
house  at  Baltimore,  and  he  made  oaths  to 
tries,  b^ore  a  deputy  collector  at  the  cust 
house  there  that  the  goods  were  assigned  to 
C.  Grafidin,  Charleston,"  and  the  papers  v 
verified  by  the  collector  of  customs  at  H 
more,  and  were  passed  by  the  cashier  of 
toms  at  that  custom-house.  These  impers 
the  bills  of  lading,  in  this  condition,  for  all 
cargoes  (the  bills  of  lading  probably  indo: 
in  blank  by  the  plaintiff,  though  this  is 
clear),  were  put  by  the  plaintiff  into  the  hs 
of  Dunan,  at  Baltimore,  and  Dunan  sent  ti 
all  to  Pelzer,  Rodgers  &  Co.,  before  Jani 
26,  1881,  with  invoices  made  out  in  his  ( 
nan's)  name,  for  the  tve  cargoes  in  quest 
On  that  day,  Dunan  wrote  to  the  company 
follows  :  "  Atlantic  Phosphate  Co.,  feha' 
ton,  S.  C.  Gentlemen,  I  wish  to  withd 
aU  my  invoices  sent  you  with  the  docuixi 
for  these  cargoes,  and  substitute  instead 
closed  invoices   from  Mr.  John  C.  Oral 
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refusal  the  defendant  excepted;  "  (1.)  If,  from 
the  testimony,  the  juij  beueve  that  the  Atlan- 
tic Company  never  requeal«d  Omfflta  to  mil 
them  these  cargoes,  and  that  there  was  no  uree- 
ment  between  GruSin  and  the  Atlantic  Com- 
f or  the  sale  b;  OrafBfn,  and  ttie  purchase 
„  e  Atlantic  Company,  of  these  cargoe8,the 
action  cannot  be  nuiporled,  and  the  veraict 
abould  be  (or  the  defendant.  (2.)  If,  from  the 
evidence,  (he  jury  are  satisfled  thai  the  Atlantic 
Company  purchaBed  these cargoeefromRadde, 

'  that  an  that  Grafflin  did  waa  to  advance 
money  to  Radde  or  furnish  a  credU  to  him,  and 
that  he  received  the  bills  of  lading  from  Badde 
aa  security  for  hia  advances,  then  Grafflin  bad 
only  a  Bpecial  property,  and  big  transfer  of  the 
bUls  of  lading  (o  the  Atlantic  Company  was 
notasale,  and  be  cannot  maintain  an  actioufor 
gooda  sold  and  delivered.  (8,^  To  produce  a 
change  of  property  from  the  shipper  (o  the  con- 
signee, it  ia  eesentiaUy  necessary  that  the  goods 
■b>uld  have  been  sent  In  consequence  of  some 
oontnct  betweoi  the  partlea  by  which  the  one 
agreed  to  sell  and  the  other  to  buy.  (4.)  If  the 
jury  believe  that  Grafflin  was  aware  of  the  con- 
tract  of  sale  made  by  I>unan  for  Radde  U>  the 
Atlantic  Company,  and  that  the  transfer  of  the 
bilb  of  lading  by  Grafflin  to  the  Atlaniic  Com- 
pany was  In  pursuance  of,  and  in  execution  of, 
that  contract,  then  there  was  no  sale  b^  Grafflin 

the  Atlantic  Company,  and  the  plamtUF  can- 

4  recover.  (5.)  If  Oraffin  had  a  lien  on  these 
carsoes  for  his  advances  to  Badde,  and  parted 
with  the  goods  without  any  ^reement  by  the 
Atlantic  Company  to  pay  his  advances,  he  has 
lost  his  lien  and  mutt  look  to  the  party  to  whom 
he  advanced,  for  hia  redress." 

The  Circuit  Court  butructed  the  jury  aa  fol- 
.jwa:  "  If  the  luiy  And  from  the  evid^ce.that 
the  defendant, through  Dnnan,  purchased  from 
Radde,  upon  a  ctmtract  made  between  Radde 
and  the  defendant,  the  kaJnit  mentioned  in  the 
pleadinga  and  evidence,  and  that  (be  plalaUlt 
made  the  advances  to  Radde  for  the  purdiaie 
of  the  kainlt.  and  had  the  Ulle  of  lading  and 
Invoket  made  out  in  his  name  aa  the  proof  ot 
his  owneiahlp  and  the  amount  of  his  advances, 
ai>d  forwardied  to  Pdzer,  Rodgers  A  Co.  hia 
power  of  attorney  aniboriang  them  to  enter  the 
said  merchandise  In  his  name  u  owner.  Otej 
bring  Ibe  agents  of  the  Atlantic  Phosphate 
Company,  and  to  deliver  the  atme  to  the  said 
Compaiqr,  which  aoepted  the  merchaDdl*e,tiiMi 
the  TOiy  must  Ond  for  the  idalntifl  the  amount 
at  tne  plaintifTs  advances  on  the  cargoes  in 
suit,  aitnoti^  ther  may  find  that  Radde  or  Ih)- 
nan  did  not  fatlnfully  perform  the  contiact 
BxAen  of  above,  Ibe  claim  of  (he  defendant  for 
danuigea.  If  any,  being  uainst  them  and  not 
against  (he  pUEntift"  1%  this  Instnictlon  the 
d^endant  excepted. 


Uiat  interestwasnoidueonopenaccount  \  . 
court  ruled  that  interest  was  due,  and  so  in- 
structed tbe  Jury,  and  the  defendant  excepted.  ' 
The  verdict  was  then  rendered  for  91S,40O.42, 
"  with  btereM  on  the  amount  ot  each  cargo 
from  the  data  of  delivery  thereof,  bring  five 
days  after  the  date  of  euby,"  all  objacnon  to 
the  form  being  waived. 
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The  facta  of  the  case,  and  the  views  before 
stated  as  to  the  relations  of  the  parties,  show 
that  the  propositions  contended  for  by  the  de- 
fendant were  properly  rejected,  and  that  there 
was  no  error  in  the  instructions  to  the  Jury. 
Indeed,  the  court  mieht  properly  have  directed 
a  verdict  for  the  plaintiff.  A  contract  of  sale 
by  Qrafflin  to  the  defendant,  and  of  purchase  by 
It  from  him,  arose,  in  Judgment  of  law,  out  of 
the  undisputed  facts.  The  plaintiff  had  become 
the  owner  of  the  goods.  The  defendant, by  the 
acceptance  of  the  cargoes  under  the  documents, 
was  estopped  from  treating  him  as  other  than 
owner.  It  abandoned,  so  far  as  the  plaintiff 
was  concerned,  its  relation  with  Dunan  and 
Radde,  and  its  claim  for  damages,  and  cannot 
now  alter  the  position  of  the  plaintiff  to  his 
detriment. 

The  '*  advances  "  spoken  of  in  the  instruction 
given  were  ^e  same  as  the  amoimt  of  the  **  in- 
voices "  there  spoken  of,  made  out  in  the  name 
of  the  plaintiff.  The  amount  of  both  was 
$15,450.42,  and  that  was  the  amoimt  of  the 
recovery,  being  the  sale  price.  There  was  no 
error  in  the  form  of  the  instruction,  to  the  preju- 
dice of  the  defendant 

There  having  been  a  contract  of  sale,  by  mu- 
tual assent,  ana  the  contract  having  been  exe- 
cuted by  the  vendor,  by  the  delivery  of  the 
ffoods,  the  liabQity  of  the  vendee  to  pay  for 
ioOOj  Qjgm  Qj^  delivery,  in  the  absence  of  other  terms, 
accrued,  and  the  law  raises  an  implied  contract 
to  pay  interest  from  delivery,  on  the  purchase 
money,  which  was  liquidated  by  the  terms  of  the 
invoices  in  the  name  of  the-  plaintiff,  received 
and  retained  by  the  defendimt  Such  is  the 
rule  of  the  general  commercial  law.  Do^  v. 
Ptrkint,  9  Pick.,  868.  888;  Fbote  v.  ElandJxrd, 
6  Allen,  221;  Van  Betmdaerv,  Jeu>eU,2^.  Y., 
185;  Etterly  v.  Cole,  8  N.Y.,  502.  The  case  is 
not  one  of  an  open  running  account,  but  is  of 
the  class  where  there  is  a  stipulated  term  of 
credit,  which  has  expired. 

Wc  do  not  find  anything  in  the  decisiuns  i  j 
South  Carolina  which  would  forbid  the  allow- 
ance of  interest  in  the  present  case.  In  Rice  v. 
Ilaneoek,  1  Harp.  (S.C.),L.,898,inl824,  interest 
was  disallowed  on  a  book  account  for  goods,  be- 
cause, although  there  was  a  special  agreement  to 
pay  for  the  goods  in  cotton  in  sixty  days,  and 
otherwise  to  pay  interest  after  sixty  days,  there 
was  no  count  on  the  agreement  A  like  decision 
was  made  in  Schermerhom  v.  Perman,  2  Bailey, 
178,  in  188t  In  Lindeey  v.  Bland,  2  Speer.  80, 
in  1848,  on  a  count  for  negroes  sold,  but  no 
count  for  interest,  interest  was  allowed  after 
twelve  months,  because  a  twelve  months'  note 
was  to  have  been  given.  In  Anerum  v.  Stone, 
Id.,  594,  in  1844,  the  rule  is  stated,  that  interest 
is  allowable  on  a  liability  to  pay  money,  if  Uie 
sum  is  certain,  from  the  time  when,  by  con- 
struction of  law,  the  payment  is  demandable. 
In  JTeniiady  v.  BarntUu,  7  Rich.,  124,  in  1^54. 
under  a  contract  to  pay  a  fixed  sum  for  digginj^ 
a  canal,  no  time  of  payment  being  mentioned, 
interest  was  allowed  from  the  completion  of  the 
work.  In  KyUv.  R.  R,  Ci>.,10  Id,.  882,in  1857, 
interest  was  allowed  on  the  value  of  cotton 
lost  by  a  common  carrier,  on  the  ground  that 
the  cotton  wasa  cash  article  at  the  place  of  de- 
livery, and  its  value  was  taken  on  a  cash  sale, 
as  caish  lost  by  the  plaintiff,  who  was,  therefore, 
cr»titled  to  interest  on  the  value.    In  AmM  v. 
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Houee,  12  8.  C,  600,  in  1879,  and  in  Childi  \ 
Frazee,  15  Id.,  612,  in  1880,  interest  was  rcco^ 
ered  against  a  purchaser  of  land  for  cash  at 
Judicial  sale. 

In  the  present  case,  the  objection  made  i 
the  trial  was  not  because  of  the  want  of  a  com 
for  interest,  but  because  interest  was  "  notdu 
on  an  open  account."  The  case  was  not  oc 
of  an  op«n  account,  in  the  sense  of  any  rule  ( 
to  interest,  and  the  holding  of  the  Court,  thi 
interest  was  due,  was  correct. 

Jw^lfment  affirmed. 

True  oopy.   Test : 

Jamee  H.  MoKenney,  Clerk,  8up.  Court  U. 


WILLIAM  R  SCHOPIELD,  Plff.  in  En 

CHICAGO,     MILWAUKEE     AND      81 
PAUL  RAILWAY   COMPANY. 

(See  8.  C  Beporter's  eA^  S1&-619.) 

Pereonal  injuriee^^  contributory  negligence- 
practice — toTien  proper  for  court  to  direct  « 
did  for  dtfendant, 

*  L  The  doctrine  laid  down  in  BaHroad  Co. v.  Hov 
ton,  96  U.  8.«  097,  cited  and  appUed  to  the  facts 
this  case. 

2.  Where  aperson,  in  a  sleiffh  drawn  by  one  hon 
on  a  wagon  road,  approaohinff  a  crosBlng'  of  a  ra 
road  track  with  which  he  was  familiar,  oodld  ha 
seen  a  comina' train  during  its  progreas  throng 
distance  of  70  rods  from  the  croesing.  if  he  h 
looked  from  a  point  at  any  distance  wtthln  600  fc 
from  the  croaslng,  and  was  stmck  by  the  train 
the  croasiDg  and  injured,  he  was  ffuilty  of  contri 
utory  negligence,  even  though  the  train  waa  o 
a  regular  one,  and  was  running  at  a  high  rate 
speed,  and  did  not  stop  at  a  depot  70  rods  from  t 
crossing  in  the  direction  from  which  the  tra 
came,and  did  not  blowawhistle  or  rlngabeU  t 
tween  the  depot  and  the  croeaing. 

8.  On  theae  facta,  it  was  proper  for  the  trial  ooi 
to  direct  a  TerdictfOr  the  defendant. 

[No.  268  J 
Argued  Apr,  17,  tl,  1885,  Decided  May  J^  18i 

Fl  error  to  the  Circuit  Court  of  the  Unit 
States  for  the  District  of  Minnesota. 
The  history  and  facta  of  the  case  appear 
the  opinion  of  the  court 

Meeere.  S.  L.  Pierce  and  John  B.  Sanboi 
for  plaintifr  in  error. 

Mr,  CliM.  E.  FlaAdraut  for  defendant 
error. 

Mr,  Juitice  Blatehford  delivered  the  op 
ion  of  the  court: 

This  is  an  action  brought  by  William  R.  Scl 
field  aeainst  the  Chicago,  Milwaukee  and  I 
Paul  Railway  Company,  in  a  State  Court 
Minnesota,  and  removed  by  the  defendant  ii 
the  Circuit  Coiut  of  the  Lnited  States  for  l 
District  of  Minnesota.  It  was  tried  befon 
jury,  and,af ter  the  plaintiff  had  rested  his  ca 
the  jury,  under  the  instruction  of  the  cou 
rendered  a  verdict  for  the  defendant.  1 
suit  was  one  to  recover  damages  for  perso 
injuries  to  the  plaintifiF,  caused  b^r  his  bel 
struck  by  strain  running  on  the  railroad  of 
defendant,  while  the  plamtiiT,  in  a  sleigh  dra 
by  one  horse,  was  endeavoring  to  cro^i 
track,  on  the  18th  of  February,  1881,  at  ^4 
port,  in  Minnesota.    The  tram  was  rutin 

•Head  notes  by  Mr.  JutUce  Blaxcbmoj^u. 


BUEOFIBLD  T.  OhIOAQO,  MeLWAUUU,  VTO.,  Rt.  Oo. 


ei5-ei9 


■ft  a^Miteikor  tke  ICniMtppI  Biver, 
iMi  Sivpoft  Id  8t  PiKil.  aboni  four 
lanktetftKBooB^  in  dftyligfat,  on  Sun- 
if  %»mA  wm  maig^  from  tbe  croasiiig 
•tlMClMfBetioimiof  it,  and  the  conn- 
rwicadopen.  Tbeplaintiif  washim- 
■  iwii.  wfch  a  owpanfon  in  tbe  slels^, 
'teelioB,oo  a  wagon  road  wmch 
■t  fcnen]  oouzae  with  the  rail- 
.ai  tote  vat  of  it.  and  attempted  to 
iltaBthtvotto  theeaat,a8  the  train 
itaBtheaooth.  The  crofidng  was 
lafctote  Bank  of  the  depot  at  Newport 
^pria  *K  teol.  the  wagon  road  was  280 
fet  *MC  to  the  weat  of  the  depot  The 
■■tf  Madov hocae.  and  waa  following 
toMBtaekiatheaiow.  Whenheairired 
C4|BBihlht  wuon  road  000  feet  from  the 
aaciacBald  there,  and  all  the  way  from 
taCki  Racked  the  croaring,  have  an  on- 
■ttiTiiv  of  the  railroad  track  to  the 
•tt.aitfsjtiafaiaait,  from  the  croedng 
lAate  4^01;  ad,  wbeo  be  readied  a  point 
aat^aoa  raadO  feet  from  tbe  croesing, 
VBofaatmcted  liew  to  a  con- 
diittnce  aoothwaid  beyond 
The  evidence  ahowa,  that,  if  the 
~  the  depot  when  the  plaintiif 
'a«iflKmfeet,or  anrleae  nomber  of 
he  ooold  not  have  failed 
if  he  had  looked  for  it;  and 
*&f  ftetaiB  had  not  readied  the  depot 
^ee  fkkOM  arrived  at  a  point  88  feet 
^te  ovi^  he  could  not  at  that  point 
'<  "T  yite  b  the  8S  feet  have  failed  to  see 
tetoftkiyMd  8m1  lotfaeaoatb  of  the  depot 
iatotWadlorit  When  tbe  train  paned 


X.' 


i  at  kaat  100  feet  from 
The  train  conaiited  of  a  looomo- 
or  eight  care.  Tbeengine 
MuyoiBtiJOOfaet  aonth  of  tbe  dqpot 
i«te«hiitSng place  fortbat  deML 
'^■Ane  Moving  atioo^  fromnortnto 
■^TbBBi  ta  conqiai^  with  the  plaintiff 
^■ri  If  i^  arrfclmt  as  was  the  borae. 
*te«rnUed  in  the  ndghborfaood,  and 
^^fcvfth  thecroaring.  After  tbe  ac- 
*^  ^  toea,  hone  and  slda^  were  found 
**>^iMof  *a  xailroadr  showing  that 
*  ht^  mntk  ae  thcj  wen  entering  on 
^^^^  Tha  train  waa  not  a  regolar  one 
Mdna  at  the  time  of  tbe  accident; 
at  a  Ugh  rate  of  speed;  it  did  not 
«  eaiteMr  wad  U  gave  no  signal  bv 
,  er  tiB|^  a  bell,  after  it 


nes  wUck  ttie  circuit  court  di* 
lieri 


^ft^rtoEr iht defendant  (SMcCrary. 
*^ta  Ae  piaintifl,  bjr  his  own  show- 
^^g^  if  wtiBwitory  ne^igenoe,  what- 
^^^nVM  ten  naj  have  been  on  tbe 

''^^  htihadnfif  of  the  court  on  the 

to  aet  aside,  as  contrary  to 

for  the  defendant  if 

had  aiithmitjf  to  direct  a  ver* 

■dsMt  it  considered  the  case 

thaa  down  In  /flMfvaanMl  €h,  v. 

^  '7.1.Ni(K.S4.L.ed.40q^andespe- 

*;^  Otv.  AMisi^Id.,  mthk.  24,L. 

^^,  wsulRvl  at  the  oosMlaskna  of  law, 

**^telwithat  the  tnin  was  not  areg* 


ularone,nor  tbe  fact  of  its  high  rateof  speed^ez* 

cnaed  tbe  plaintiff  from  tbe  outj  of  looldng  out 

for  a  train;  that  the  fact  that  it  did  not  stop  at 

the  depot  could  avail  tbe  plaintiff  only  on  the 

view  tnat,  bearing  a  whistle  from  it,  as  it  vras 

south  of  the  depot,  he  simposed  it  would  stop 

there  and  so  failed  to  look, but  that,  in  such  case, 

be  would  have  been  n€gligent,because  it  vras  not 

certain  the  train  wou^  stop  at  tbe  depot,  and 

be  would  have  had  warning  that  a  train  was 

approaching;  that  the  nenect  of  the  train  to    [618] 

blow  a  whisUe  or  ring  a  bell  between  tbe  depot 

and  tbe  crossinff  did  not  relieve  the  plaintiff 

from  the  duty  of  looking  back,  at  least  as  far  as 

tbe  depot,  before  going  on  tbe  track;  and  that, 

in  view  of  tbe  du^  incumbent  on  tbe  plaintiff 

to  look  for  a  coming  train  before  going  so  near  to 

tbe  track  as  to  be  unable  to  prevent  a  collision, 

and  of  tbe  fact  that  be  was  at  least  100  feet  from 

tbe  crossinff  when  tbe  train  passed  the  depot, 

and  could  then  have  seen  it  if  he  bad  looked,and 

have  avoided  the  acddent  by  stoppins  until  it 

bad  passed  by,  be  was  negligent  in  not  looking. 

These  conclusions  of  law  approve  themselves 
to  our  judgment,  and  are  in  accordance  with 
tbe  rules  l2d  down  in  tbe  cases  referred  to.  In 
B.  R  Oo.  V.  EovMUm.  it  was  said:  "The  fail- 
ure <^  the  engineer  to  sound  the  whistle  or  ring 
the  bell,  if  such  were  the  fact,  did  not  relieve 
tbe  deceased  from  the  neoessitf  of  taking  ordi- 
nary precautions  for  her  safety.  Keg^senoe 
of  tne  company's  emphyh,  in  these  particulars, 
was  no  excuse  for  negligence  on  her  part.  She 
was  bound  to  listen  and  to  look,  before  attempt- 
ing to  cross  the  railroad  track,  in  order  to  avoid 
an  approaching  train,  and  not  to  walk  careless- 
ly into  Uie  place  of  possible  danger.  Had  she 
used  ber  senses,  she  could  not  have  failed  both 
to  bear  and  to  see  tbe  train  which  was  coming. 
If  she  omitted  to  use  them,and  walked  thought- 
lessly upon  the  track,  she  was  guilty  of  culpa- 
ble negligence,  and  so  far  contributed  to  her 
injuries  as  to  deprive  her  of  any  right  to  com- 
plain of  others.  If,  usin^  them,  she  saw  tbe 
train  coming,  and  yet  undertook  to  cross  the 
track,  instead  of  waiting  for  tbe  train  to  pass, 
end  was  injured,  tbe  consequences  of  ber  mis- 
take and  temerity  cannot  be  cast  upon  tbe  de- 
fendant" Tbe  court  added,  that  an  instruo- 
tion  to  render  a  verdict  for  the  defendant  would 
have  been  proper. 

These  views  concur  vdth  those  laid  down  by 
the  Supreme  Court  of  Minnesota,  in  Bnwn  v. 
R,R  Oo,,  22  Minn..  105,  and  are  in  accord  with 
the  current  of  decisions  in  tbe  courts  of  the 
States. 

It  is  the  settled  law  of  this  court,  that,  when 
theevidence  given  at  the  trial,  with  all  the  in- 
ferences which  tbe  jury  could  justifiably  draw  \%\^^ 
from  it,  is  insuffldent  to  support  a  verdict  for  ^ 
the  phdntiff ,  so  that  such  a  verdict,  if  returned, 
must  be  set  aside,  the  court  is  not  bound  to  sub- 
mit tbe  case  to  tbe  jury,  but  may  direct  a  ver- 
dict for  the  defendant.  ImprowmmU  Oo.  v. 
Munton,  14  WalL,  442  [81  U.  S.,  bk.  20.  L.  ed. 
8071:  PUoiarUiY,  Fani,  22  Id.,  116  [89  U.  S., 
bt  22,  L.  ed^  780];  mrbert  v.  BuOer,  97  U.a 
319  [Bk.  24JL  ed.  958];  BowUteTi  v.  Bo$ton, 
101  Id.,  16  rak.  25,  L.  ed.  980]:  OrioMV.  Hau*- 
<(m,  104  Id.,  658  ^k.  26,  L.  ed.  8^];  BandaU 
v.kB.  Oo.,  lOOld.  478  [Bk.  27,  L.  ed.  1008]; 
Ander$on  Oo.  Oomn.  v.  Beat,  118  Id.,  227  [Bk. 
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j:inildiee  berdn,  now  oomes 
r-  ov^  ad  icr  aofwer  to  the  interroffatories 
*-Miii'.  bj  and  throogh  its  preddenty  £. 

*  *jc  stmogfttofj.    No;  exc^  taxes  of 

TiM^Uffraptofj.    No;  except  taxes  of  the 

TtletaienvadorT.    No. 

iii  lor  »fdl  100  correct  statement  of  the 
acsooivUckthe  abore  answers  are  made» 
^iiUMi  fcrther  antwaing.  says,  that  the 
--^iftkengbtof  w^ot  the  said  Canal 
xtCUnt  Streets  Railroad  Company  was 
ptti  iv  Md  ia  ooQsideration  of  a  bonus 
itmrnmmU  of  a  cent  per  passenger,  pay- 
■sttMUr.  tte  nte  of  fare  u  fire  cents  per 
iHsr.dafttte  total  leodpU  of  the  Com- 
■f  &M  1ft  Msii^,  1870,  to  15th  March, 


I 

^ 


•  -  wn.., 
'  •  wa.., 

•  •  wa.., 

•  •  iw... 

•  •  an.., 
'  •  ira... 


vm. 


$118,515  20 

152,098  75 

144,878  05 

186,856  60 

115,625  40 

100,005  05 

06,101  60 

89,701  90 

90,205  20 

89,267  25 

95,269  45 

98,591  70 

20,889  60 


$1,847,891  65 

, fordier  nm  that  the  re- 

As  IM  MMtt^  im,  to  the  15th 
'  to  the  sum  of  $1,046,- 


'ta 


^       . ,  foftbv  answering,  says, 

^fei  fe  isfaned  and  believes  Uiat  the 
>«  h  isB  sod  place  of  the  license;  that 
cUn  both;  that  it  has 
the  bonoB.  but  has  imposed  a 
OoMBspT.  aod  the  Company  has 
itaiaBOi.  baaed  OD  the  recefots  of 
the  reoeipuof  1880;  and 
the  receiptB  of  1881.  tIz., 
;  in  all  $1,125.  thereby 
from  any  obligation  to 
for  mid  yeaiSL  And  respondent 
'Mk  Ikst  he  is  mformed  and  believes 
*«FMi  for  the  boons  based  on  the  re- 
y^yaafcf  years  is  prescribed. 
.^■faM  fviW  awean,  that  the  said 
Screels  Railroad  Company 
psniibeed  in  the  soits  of  Jkfjmi 


Smithy  Subf0ff6t,  Vi  _ 

_^.Sct«»of  tke  U.  6.  Circuit  Court, 

■'^»«#T.  Sm$  OrUans  No.  8,088  of 

id  that,  sbo^ild  Jndgments  be  ren- 

■idCuBspany,  they  will  amount 

tba  Cuaspany  can  in  any  event 


ears,  that  the  Company 

Ctty  of  New  Oiieans  for 

byowflowB  in  1860, 1871  and 

whidb  ii  should  have  been 

%»  ditj:  amd  that  the  amount  due 

nrnds  anr  amount  which 

iSk  D  any  was  due. 


For  Ibis  and  other  reasons  the  dty  Las  not  r^ 
quired  the  bonus. 

On  March  30,  1882,  the  plaintiff,  according 
to  the  practice  in  Louisana,  filed  a  traverse  ol 
the  answers,  and  the  court  made  an  order, 
which  set  forth  that,  on  motion  of  the  plaintiif , 
and  on  suggesting  to  the  court  that  the  answers 
were  false,  and  that  the  Corporation  was  in- 
debted to  the  city  in  larger  sums  than  stated 
in  the  answers,  and  that  the  plaintifF  traversed 
the  answers,  in  law  and  in  fact,  it  was  ordered 
that  the  Corporation  show  cause,  on  April  5, 
1882,  why  the  interro^tories  should  uot  be 
taken  for  confessed,  and  why  judgment  should 
not  be  rendercKl  against  it  for  the  amount  of 
the  plaintiff's  claim,  with  interest  and  costs. 
On  March  81,  1882,  a  copy  of  this  order  was 
served  on  the  Corporation. 

On  the  5th  of  April,  18S2,  a  stipulation  in 
writing  between  the  plaintiff  and  the  city  was 
filed,  agreeing  that  all  sums  paid  by  the  Cor- 
poration shoiud  be  deposited  in  the  registry  of 
the  court,  to  await  Uie  decision  whether  the 
money  was  subject  to  seizure  under  the  plain- 
tifTs  execution. 

On  the  same  dav,  the  traverse  to  the  answer 
came  on  for  triaT  before  a  jury.  The  record 
states  that,  "  after  hearing  the  pleadings,  the 
evidence  and  arguments  of  counsel,  and  receiv- 
ing a  charge  from  the  court/'  tlie  Juiy  found  a 
verdict  for  the  plaintiff  against  the  Corporation, 
as  garnishee,  **  for  the  following  sums,"  nam- 
ing thirteen  several  sums,  witn  interest  on 
each,  at  5  per  cent  per  annum,  from  a  specified 
date,  being  a  total  of  $38,684.74,  ''with  interest 
on  the  various  sums  from  dates  as  above 
stated,  until  payment''  On  this  verdict  and 
in  accordance  with  it,  a  Judgment  was,  on  the 
same  day,  rendered,  that  the  corporation,  gar- 
nishee, be  condemned  to  pay  to  the  plaintiff 
$88,684.74,  with  interest  at  the  rate  of  5  per 
cent  per  annum  "on  the  following  sums,  from 
the  following  dates,'*  specifying  as  in  the  ver- 
dict, until  paid,  with  costs;  andf  ordering  that 
the  amount,  with  interest,  be  deposited  In  the 
registry  of  the  court,  subject  to  the  terms  of 
the  forcing  stipulation.  The  Judgment  was, 
on  the  19th  of  April,  1882,  amended  nune  pro 
tune,  so  as  to  order  that  the  garnishee  pay  tnat 
amount,  with  huterest,  into  the  registry  of  the 
court,  "subject  to  the  rights  of  all  parties  con- 
cerned." The  entire  judgment  was  signed 
April  26,  1882. 

The  Corporation  made  a  motion  for  a  new 
trial,  which  was  refused  on  April  21, 1882.  It 
also  filed  and  made  a  motion,  that  the  proposed 
Judgment  written  up  on  the  minutes  and  rec- 
ord, against  it  as  garnishee,  be  expunged 
therefrom,  and  be  never  signed  and  made  opera^ 
tive.  and  that  any  iudgment  by  reason  of  the 
veitiict  be  arrested,  for  ten  specified  reasons. 
Hiis  motion  was  overruled  on  April  26,  1882, 
and  then  the  Judgment  was  signed.  To  reverse 
this  Judgment  the  Corporation  has  brought  a 
writ  of  error. 

The  record  dontains  a  blD  of  exceptions, 
which  states  that,  at  the  same  term  at  which 
all  the  foreeoing  proceedings  took  place,  and 
before  any  mial  judgment  against  the  Corpora- 
tion, as  ffamishee,  nad  been  signed  ana  be- 
come flniu,  the  Corporation  made  the  motion  in 
writing  for  arrest  of  the  Judgment,  and  both 
parties  appeared,  and  the  court  overruled  and 
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refused  the  motion,  and  the  Corporation  ex- 
cepted to  the  ruling  and  Judgment  of  the  court 
m  that  particular. 

It  is  assigned  for  error,  that  the  Circuit  Court 
nerer  acqtured  Jurisdiction  of  the  original  suit 
against  the  city.  The  petition  by  which  the 
original  suit  was  commenced  in  the  State  Court 
was  filed  November  4, 1881,  and  is  marked  Na 
4,414.  The  citation  was  issued  and  served  on 
the  city  on  that  day.  The  plaintiff's  petition 
for  removal  is  entitled  in  the  suit  as  No.  4,414. 
It  was  filed  November  5, 1881. and  is  signed  by 
the  attorneys  for  the  plaintiff,  and  states  that 

the  suit  was  commenc^  about  November , 

1881;  "that  your  petitioner  was,  at  the  time  of 
bringlnff  said  suit,  and  is  now,  a  citizen  of  the 
State  of  New  York,  and  a  resident  thereof; 
and  *'that  there  is,  and  was  at  the  time  said  suit 
was  brought,  a  controversy  therein  between 
your  petitfoner,  and  the  said  defendant,  the  City 
of  New  Orleans,  who  is  a  citizen  of  the  State 
of  Louisiana,  and  a  resident  thereof."  It  also 
states,  that  the  removal  is  desired  "in  pursuance 
of  the  Act  of  Congress  in  that  behalf  provided, 
to  wit:  the  Revised  Statutes  of  theUnited  States, 
§  689,  subdivision  8";  and  that  the  petitioner 
"has  filed  the  affidavit  required  by  the  statute 
in  such  cases."  The  petition  was  accomoanied 
by  an  affidavit,  filed  therewith,  sworn  to  by  the 
petitioner,  in  the  City  of  New  York,  before  a 
Commissioner  for  Louisiana,  on  the  25th  of 
October,  1881,  in  which  the  petitioner  stated 
that  "he  is  the  plaintiff  in  the  case  of  Sort  v. 
Ifew  Orleam,  No.  4,414,  Civil  District  Court, 
Parish  of  Orleans,  State  of  Louisiana,  and  that 
he  has  reason  to  believe,  and  does  believe,  that, 
from  prejudice  and  local  influence,  he  will  not 
be  able  to  obtain  Justice  in  said  State  Court" 
Hie  State  Court,  on  consideration  of  the  peti- 
tion, affidavit  and  bond,  made  an  order  re- 
moving the  cause.  In  the  motion  to  remand 
the  cause,  made  in  the  Circuit  Court,  by  the 
city,  one  of  the  grounds  of  the  motion,  which 
was  overruled,  was,  that  there  was  no  legal  af- 
fidavit, because  the  suit  named  in  it  was  filed 
ten  days  after  the  affidavit  was  made.  This 
ffround  is  urged  here,  but  we  do  not  regard 
it  as  of  any  force.  The  affidavit  sufficiently 
identified  the  suit,  and  was,  in  this  case,  as 
effective  for  the  purposes  of  the  statute  as  if 
made  after  the  suit  was  brought.  Besides,  the 
petition  for  removal  made  out  a  case  for  re- 
moval under  |  2  of  the  Act  of  March  8, 1875, 
18  Stat,  at  L.,  470;  and  the  reference  to  the  prior 
statute  did  not  impair  the  efficacy  of  the  tacts. 
Bemofxa  G(ue$,  100  U.  S.,  457,  471  [Bk.  25,  L. 
ed.  598,  598J.  The  absence  of  an  oath  to  the 
petition  was,  at  most,  only  an  informality, 
which  could  be  and  was  waived  by  the  city.  It 
made  no  such  objection  in  its  motion  to  remand. 
This  view  is  in  accordance  with  the  ruling  in 
Ayen  v.  Watsem,  118  U.  S.,  594,  598  [Bk.  28, 
L.  ed.  1098],  as  to  modal  and  formal  matters, 
under  section  8  of  the  Act  We  have  considered 
the  question  of  removal  because  it  goes  to  the 
lurisdiction  of  the  Circuit  Court,  and  is  raised 
lor  our  consideration  bv  the  record. 

The  verdict  of  the  Jury  on  the  trial  of  the 
traverse  to  the  answer  was  rendered  April  5, 
1882.  No  bill  of  exceptions  was  taken  at  the 
trial  The  motion  to  expunge  the  proposed 
Judgment,  and  to  arrest  any  judgment  on  the 
vcr^ct,  was  not  filed  till  April  21,  1882,  and 
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had  no  more  effect  than  a  motion  for  a  nei 
trial,  and,  therefore,  under  our  settled  practio 
cannot  be  reviewed  here,  on  this  writ  of  erroi 
although  there  is  a  btU  of  exceptions  in  regv 
to  it 

It  is  contended  that  when  the  JL  fa,  was  i 
sued  against  the  dty,  there  was  no  law  und< 
which  a  fl,  fa,  could  issue  against  the  dt 
This  point  was  not  taken  in  the  court  bdoi 
It  does  not  appear  in  the  motion  in  arrest  < 
Judgment,  or  in  the  bill  of  exoe^ons,  or  in  t] 
assignment  of  errors  aooompan^^e  the  writ  < 
error.  It  was  a  point  which  should  have  be< 
raised  and  saved  when  the  traverse  to  the  a 
swer  was  tried  before  the  lury.  But  this  w 
not  done.  Still,  as  the  garmshmentproceedini 
were  based  on  the  fl,  fa.,  it  is  proper  to  ss 
that  the  proceedings  in  the  case  were  warrant 
by  section  916  of  the  Revised  Statutes,  whi< 
provides  as  follows:  "The  party  recoyering 
Judgment  in  any  common-law  cause,  in  any  0 
cult  or  District  Clourt,  shall  be  entitied  to  sunil 
remedies  upon  the  same,  by  execution  or  othi 
wise,  to  reach  the  property  of  the  Judgment  del 
or,as  are  now  provided  in  like  causesby  the  la^ 
of  the  State  in  which  such  court  is  held,  or 
any  sudi  laws  hereafter  enacted  which  may 
adopted  by  general  rules  of  such  Circuit  or  u 
Met  Court;  and  such  courts  may,  from  time 
time,  hy  general  rules,  adopt  sudi  State  laws 
may  her^ter  be  in  force  in  such  State  in  re 
tion  to  remedies  upon  Judgments,  as  aforesa 
by  execution  or  otnerwise.  That  section  of  1 
statute  was  considered  by  this  court,  in  Bx_pa 
Boyd,  105  U.  S.,  647  [Bk.  26,  L.  ed.  1200];  a 
was  held  to  apply  to  proceedings  supplement! 
to  execution,  to  examine  the  Judgment  deb 
in  regard  to  his  property,  under  ajadgm< 
rendcured  in  a  common-law  cause.  We  are  a 
of  opinion  that  it  covers  the  proceedings  had 
this  case  to  reach  the  property  of  the  d 
Those  proceedings  were  authorized  by  laws 
the  State  of  Louisiana  hi  force  when  g  6  of  i 
Act  of  June  1, 1872,  chap.  255, 17  Stat,  at 
197,  now  g  916  of  the  Revised  Statutes,  i 
enacted. 

It  is  urged  that,  by  §  2  of  the  Act  of 
Legislature  of  Louisiana,  passed  Man^  17.  li 
(Sess.  Laws  of  1870,  £x^  Session,  Act  No, 
p.  10),  it  was  made  unlawful  to  issue  any  y 
of  execution  or  fori  fadoM,  from  any  of 
courts  in  Louisiana,  against  the  City  of  I^ 
Orleans,  to  enforce  the  payment  of  any  ju 
ment  for  money  against  Uiat  city.  But  we 
of  opinion  that  the  provisions  of  that  sp^ 
Act,  in  reference  to  Judgments  against 
CUy  of  New  Orleans,  were  adopted  by  sect 
910.  The  meaning  of  that  section  is,  that 
remedies,  by  execution  or  otherwise,  on  aju 
ment  in  a  common-law  cause,  in  a  Circuit  c5oi 
shaU  be  the  same  as  were  then  provided  by 
laws  of  the  State  in  respect  to  Judgment 
suits  of  a  like  nature  or  class.  'vLike  canj 
is  the  expression.  By  article  641  of  the  Cod 
Practice  of  Louisiana,  it  was  a:id  is  pvovi 
that,  "When  the  Judgment  orders  the  payn 
of  a  sum  of  money,  the  party  in  whose  £av< 
is  rendered  mav  apply  to  the  dork  and  ob 
from  him  a  writ  oi  fieri faeias  against  tlie  p 
erty  of  his  debtor."  It  is  this  provisioxi, 
the  ipmishee  proceedings  consequent  upoi 
provided  by  the  laws  of  Louisiana  in  reaper 
I  judgments  generally,  of  a  like  naton  or  c 
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h  tbt  preneot  caw,  which  the  Act 
idof4cd  M  remedies  for  the  judg- 
r,  in  a  oommoQ-law  cause,  in  the 
CoBl  And  socfa  has  heen  the  uniform 
a  the  Cbcaii  Coart  at  New  Orleans. 
*«•▼.  Mmris,  8  Woods,  115;  Hart  v. 
W  >tM<,  If  F€d.  Rep.,  292;  ^ew  Or^ 
a  T.  /Ui^  decided  by  Mr.  JuHiee 
^■^b  192$,  vDreported.  The  exception 
sttbrAe  Slate  at  to  the  City  of  New  Oi^ 
htof  ioroe  as  to  soits  in  the  Courts 
hot  it  is  not  an  exception  which 
ffyart  in  the  Circuit  Court. 

of  error  seek  to  raise 
that  the  debt  of  the  Corpora- 
•=  k  Ike  cHT  was  port  of  its  public  revenues, 
m  w  cMect  to  seizmeor  levy:  that  the  city 
«Bas  cBdc  a  party  to  the  garnishee  proceea- 
:9  %0  iW  Kpplcniental  petition  does  not 
*vte  te  debt  to  the  dty  is  not  public  prop- 
?^  te  Asm  was  no  issue  ndsea  to  be  tried 
*«  i)BT  tte  the  character  and  origin  of  the 
kof  the  C^'FporatioQ  to  the  city  were 
be  sQcfa  as  would  support  the 
the  Corporation;  and  that  the 
is  the  verdict  was  improperly 
Icnuuemaiy  computed.  These  ques- 
*»MkBri^g  been  raised  on  the  trial  before 
^fr!,mdmmlbj  a  bill  of  exceptions,  can- 
bj  this  court  on  a  writ  of 


of  record  appear  to  have 
icfidar.  and  in  accordance  with 
of  Louisiana. 
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Jfrs$n.  J.  O.  ShipmaA  and  Samuel  Diekp 
son,  for  plaintiffs  in  error. 
Mr,  Theo.  Little^  f6r  defendants  in  error. 

Mr.  Ju4tiee  Ghray  delivered  the  opinion  of 
the  court: 

Tins  was  a  writ  of  error  by  the  devisees  of 
Mary  V.  Wurts  to  reverse  a  iudgment  con- 
firming an  assessment  of  Conmussioners  for  the 
Drainage  of  Lands,  under  the  Statute  of  New 
Jersey  of  March  8, 1871,  the  material  provisions 
of  which  are  as  follows: 

By  section  1,  **  The  Board  of  Managers  of 
the  Geological  Survey,  on  the  application  of  at 
least  five  owners  of  separate  lots  of  land,  in- 
cluded in  any  tract  of  land  in  this  State  which 
is  subject  to  overflow  from  freshets,  or  which 
is  usually  in  a  low,  marshy,  boggy  or  wet  con- 
dition," are  authorized  to  examine  the  tract, 
and,  if  they  deem  it  for  the  interest  of  the  pub- 
lic and  of  the  landowners  to  be  affected  there- 
by, then  to  make  surveys,  and  decide  upon  and 
adopt  a  system  of  drainage,  and  report  it  to  the 
Supreme  Court  of  the  State;  and  thereupon  the 
court,  upon  reasonable  notice  published  in  a 
newspaper  circulating  in  the  county  where  the 
tract  is,  shall  appoint  three  Conmiissioners  to 
superintend  ana  carry  out  the  system  of  drain- 
age so  adopted  and  rcix)rted;  **  provided,  that 
if,  at  the  time  fixed  for  such  appointment  of 
Ccmmissioners,  it  shall  appear  to  the  court  by 
the  written  remonstrance  of  the  owners  of  a 
majority  of  the  said  low  and  wet  lands,  duly* 
authenticated  by  affidavit,  that  they  are  opposed 
to  the  drainage  thereof  at  the  common  expense, 
then  the  said  court  shall  not  appoint  such  com- 
missioners." 

By  section  2,  the  Commissioners  shall  cause 
the  tract  to  be  drained  in  accordance  with  the 
general  plan  of  the  board  of  managers,  and, 
after  the  completion  of  the  work,  report  to  the 
Supreme  Court  the  expense  thereof,  toother 
with  a  genera]  description  of  the  lands  which,  in 
their  judgment,  ought  to  contribute  to  the  ex- 
pense; notice  of  the  report  shall  be  published 
for  four  weeks,  in  order  that  any  persons  in- 
terested may  examine  the  report,  and  file  ob- 
jections to  it;  if  anv  such  objections  are  filed 
within  the  four  weeks,  the  Supreme  Court  shall 
determine  upon  the  same  in  a  summary  manner, 
and,  without  further  notice,  make  an  onier 
directing  the  Commissioners  "  to  distribute  and 
assess  the  amount  of  said  expense,  and  interest, 
upon  the  lands  contained  within  the  territory 
reported  by  them  oridnally,  or  as  corrected  by 
the  Supreme  Court,ln  proportion,  as  near  as 
they  can  judse,  to  the  benefit  derived  from 
saia  drainage  oy  the  several  parcels  of  land  to 
be  assessed  ;  the  assessment,  when  completed, 
shall  be  deposited  in  some  convenient  place  for 
inspection  oy  the  parties  interested,  and  notice 
of  the  completion  of  the  assessment  and  of 
the  place  wnere  it  is  deposited,  published  for 
six  weeks,  designating  a  time  and  place  when 
and  where  the  Comm&loners  will  meet  to  hear 
objections  to  the  assessment;  and  the  Commis- 
sioners, havinff  heard  and  decided  upon  such 
objections  as  uiall  be  made  to  them,  shall  pro- 
ceed to  complete  their  assessment  and  file  it  in 
the  clerk's  office  of  the  Supreme  Court,  and 
notice  of  the  filine  shall  be  published  for  four 
weeks,  after  which,  if  no  objections  have  been 
made  to  theasiessment,it  shall  be  confirmed  by 
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the  court;  any  objections  filed  within  the  four 
weeks  the  Supreme  Court  shall  hear  and  deter- 
mine in  a  summaiy  manner,  but ''  shall  not  re- 
verse said  assessment  or  any  ^art  thereof,  ex- 
cept for  some  error  in  law,  orm  the  principles 
of  assessment,made  or  committed  by  said  Com- 
missioners"; if  for  any  such  cause  the  assess- 
ment or  any  part  thereof  shall  be  reversed,  it 
shall  be  referred  to  the  Conmiissioners  to  be 
corrected  accordingly,  and,  when  it  shall  have 
been  corrected  and  filed,  like  proceedinss  shall 
be  had,  until  the  court  shall  finally  conmm  the 
assessment;  and  thereupon  the  Commissioners 
shall  publish  notice  for  four  weeks,  requiring 
the  several  owners  or  other  parties  interestea 
in  the  lands  assessed  to  pay  ueir  assessments. 

By  section  8,  further  provisions  are  made  for 
collecting  the  assessment  by  demand  on  the 
owner  of  the  lands  assessed,  and  if  he  cannot 
be  found,  or  neglects  or  refuses  to  pay,  then  by 
sale  of  his  land  for  the  least  number  of  years 
that  any  person  will  take  the  same. 

By  section  5,  the  Commissioners  may  from 
time  to  time  borrow  the  necessary  moneys  to 
carry  on  the  work  of  draining  the  lands,  and 
^ve  their  bonds  as  such  Commissioners  there- 
for, and  pledge  for  the  repayment  Uierenf  the 
assessment  to  oe  made  as  aforesaid 

By  proceedings  had  in  accorchuios  with  this 
statute,  the  Board  of  Managers  of  the  Geologi- 
cal Survey,  upon  the  application  of  more  than 
[609*]  fi^^  owners  of  separate  lots  of  land  situated  in 
the  tract  of  land  known  as  the  Great  Meadows 
on  the  Pequest  River,  examined  and  surveyed 
the  entire  tract,  and  reported  a  plan  for  draining 
it  to  the  Supreme  Court,  and  on  November  15, 
1872,  three  Commissioners  were  appointed  to 
carry  the  plan  into  execution. 

Pending  the  proceedings,  on  March  10,  1874, 
A  supplemental  statute  was  passed,  by  sp^tion 
2  of  which,  "if  the  said  conmiissioners.  after 
having  commenced  the  drainage  of  such  tract 
and  proceeded  therewith,  shall,  before  the 
drainage  of  the  same  shall  be  completed,  be 
compdUed  to  suspend  the  completion  thereof, 
from  any  inability  at  that  time  to  raise  the 
money  required  therefor,  they  shall  proceed  to 
ascertain  the  tracts  of  land  benefited  or  intended 
to  be  benefited  by  said  drainage,  and  the  rela- 
tive proportions  in  which  the  said  respective 
tracts  have  been  or  will  be  benefited  thereby, 
and  also  the  expenses  incurred  in  said  drainage, 
and  as  near  as  may  be  the  additional  expenses 
required  for  the  completion  thereof,"  ana  make 
and  report  to  the  court  an  assessment  of  such 
expenses. 

In  accordance  with  that  provision  of  the 
Statute  of  1874,  the  Commissioners,  before  com- 
pleting the  work,  made  and  reported  to  the  court 
an  assessment  based  upon  an  estimate  of  con- 
templated benefits,  which  was,  for  that  reason, 
upon  objections  filed  by  Mrs.  Wurts,  set  aside  by 
an  order  of  the  Supreme  Court,  affirmed  by  the 
Court  of  Errors.     10  Vroom,  488;  12  Id.,  175. 

On  May  17,  1879,  after  the  completion  of  the 
work,  the  Commissioners  made  a  report  to  the 
court,  pursuant  to  the  Statute  of  1871,  showing 
the  expense  to  have  been  $107,916.07.  No  ob- 
iections  to  that  report  having  been  filed,  after 
lour  weeks'  notice,  the  court  on  June  28,  or- 
dered the  Commissioners  to  distribute  that  sum 
"upon  the  lands  mentioned  in  their  said  report, 
in  proportion,  as  nearly  as  they  can  Judge,  to  the 
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benefit  derived  from  said  drainage  by  the  sev- 
eral parcels  of  land  to  be  assessed."  The  Com- 
missioners made  an  assessment  accordin^y, 
the  proportion  of  which  on  the  lands  of  Mrs. 
Wurts  was  $18,847.84,  and,  after  notice  to  and 
hearing  of  all  pKarties  who  desired  to  object  to 
the  assessment,  reported  it  to  the  Supreme 
Court,  which  directed  it  to  be  modified  as  to 
certain  lands  of  other  parties  lying  outside  the 
original  survey,  and  in  other  respects  confirmed 
the  assessment,  notwithstanding  objectioiia 
made  to  it  by  the  devisees  of  Mrs.  Wurts;  and 
its  Judgment  was  affirmed  in  the  Court  of  £r- 
rors.  18  Vroom,  658;  14  Id.,  456.  Theiudg- 
ment  of  the  Court  of  Errors  was  the  final  judg- 
ment in  the  case,  and  this  writ  of  error  was  ad- 
dressed to  the  Supreme  Court  because  at  tbe 
time  of  suing  out  the  writ  of  error  the  record 
had  been  transmitted  to  that  court  and  was  in 
its  possession.  105  U.  S.,  701  [Bk.  26,  L.  ed. 
11«9]. 

The  error  assigned  was  that  "the  Act  of 
March  8, 1871,  upon  which  the  said  Judgment 
and  proceedings  are  founded,  violates  the  Con- 
stitution of  the  United  States  in  this,  that  it  de- 
prives the  plaintiffs  in  error  of  their  property 
without  due  process  of  law,  and  denies  to  them 
the  equal  protection  of  the  laws,  and  violates 
the  first  section  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States.  ** 

General  laws  authoriziDg  the  drainage  of 
tracts  of  swamp  and  low  lands,  by  commission- 
ers appointed  upon  proceedings  instituted  by 
some  of  the  owners  of  the  lands,  and  the  as- 
sessment of  the  whole  en)ense  of  the  work 
upon  all  the  lands  within  the  tract  in  question, 
have  long  existed  in  the  State  of  New  Jersey, 
and  have  been  sustained  and  acted  on  by  lier 
courts,  under  the  Constitution  of  1776,  as  well 
as  under  that  of  1844.  Stats.  December  23, 
1788,  Wilson's  Laws,  882;  November  29. 1788, 
and  Novembw  24,  1792,  Paterson's  Laws,  84, 
119;  J<mes  v.  Lore.  2  Pen.,  1048;  Daremus  v. 
Smith,  1  South.,  142;  WeitcoU  v.  Garrison,  1 
Halst.,  182;  State  v.  Frank  d  Guisbert  Creeh 
Co,  2  J.  S.  Green,  801;  SUiia  v.  Netoark, 
8  Dutch,,  185,  194;  Berdan  v.  Drainage  Co. ,  3 
C.  E.  Green,  69;  Coster  v.  Tids  Water  Co.,  3 
Id.,  54,  68,  518,  581;  State  v.  Blake,  6  Vroom, 
208,  and  7  Id..  442;  Hoagland  v.  Wurts,  12  Id.. 
175, 179. 

In  State  v.  Newark,  8  Dutch.,  185,  194,  tbe 
Supreme  Court  said:  "Laws  for  the  drainage 
or  embanking  of  low  grounds,  and  to  provide 
for  the  expense,  for  the  mere  benefit  of  the  pro- 
prietors, without  reference  to  the  public  good, 
are  to  be  classed,  not  under  the  taxing,  but  tbe 
police  power  of  the  government." 

In  Q>$ter  v.  Tide  Water  Co.,  3  C.  E.  Green, 
54,  518,  the  same  view  was  strongly  asserted  in 
the  Court  of  Chancery  and  in  the  Court  of  Er- 
rors. The  point  there  decided  was  that  a  stat- 
ute providing  for  the  drainage  of  a  large  tract 
of  land  overflowed  bv  tidewater,  by  a  corpora- 
tion chartered  for  the  purpose,  none  of  the 
members  of  which  ownea  any  lands  within  the 
tract,  if  it  could  be  maintained  as  an  exercise 
of  the  right  of  eminent  domain  for  a  public  use, 
yet  could  not  authorize  an  assessment  on  the 
owners  of  such  lands  for  anything  beyond  the 
benefits  conferred  upon  them.  But  the  case 
was  clearly  and  sharply  distiDguished  from  the 
case  of  the  drainage  of  lands  for  the  exclusive 
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upon  proceedings  insti- 
of  »>**■« 
Ubmkie  said :    "But  there  is  an* 
qC  IrgwIartTe  power  that  may  he 
to,  am  Mitborizing  the  takinj^  of  the 
«d  for  tlie  works  to  dram  these 
It  ia  the  power  of  the  government 
regulations  for  the  better 
1  management  of  property 
propertj  adioins,  or  which, 
can  be  hetter  managed 
by  some  Joint  operation,  such  as 
of  wgnlating  the  buikline  of  party 
taining  partiaon  fences 
ractinff  ditches  and  sewers 
nphuida  and  marshes,  which 
be  drained  by  acorn- 
Thla  Is  a  weU  known  le^:- 
;  fgnognired  and  treated  of  by  all 
■id  writeiB  upon  law  through  the 
wcrid;  m  bcmnch  of  legialatiye  power  ex- 
vftii  Stale  tefoce  and  since  the  Revo- 

the  adoption  of  the 
tedl. 

power  to 

-^ , her  tar  eenerallaw, 

laws  for  certam  locnlitiee  or 

detfned  tracts  of  land.  »  When 

the  legislative  power  in 

Assembly,  it  conferred 

i  public  regulations  as 

part  of  toat  legislative  power. 

of  them  all  is,  to  make 

to  all  concerned,  at 

ofalL    And  to  effect  this 

pcoride  that  the  wortLS  to  ef  • 

^  B0J  be  located  on  any  part  of 

■ed.  paying  the  owner  of^thc  land 

mmpmsanon  for  the  damage  by 

So  tv  prirale  ptupeity  is  taken  by 

it  itaot.    In  none  of  them  *s  the 

of  his  fee,  and  in  most  there  is 

iBwUdi  itoould  be  Tested,  and 

tlie  title  of  the  land  re- 

To  effect  such  common 

in  some  cases  given  to  con- 

iBB  tliioa|di  adjacent  lands  not 

eoKpeosMOQ.    All  this  was  an 

kDowB  exercise  of  lqi;ialative 

.-^  wcH  be  ooosidered  as  mcluded 

Bi  arlegiJad  we  power  in  the  Consti- 

S  C  S.  Oreeo,  68-71. 

.fnddiTeringthe  Judg- 

Goort  of  brort.  enforced  the  same 

**  This  case,  with  re|^  to 

'    it  rests,  is  to  be  distin- 

dass  of  proceedings  by 

other  lands  are  drained  on 

«f  tbe  landowners  themselves. 

the  State  is  the  sole 

caessity  or  convenience  is 

of  her  intervention.    Bat 

eatsbHshed  bv  the  legislative 

tbe  ownen  of  meadow-lands 

is  snbnit  to  an  equal  burden  of 

~  in  their  improvement,  are 

of  thm  same  character  as  pro- 

paf^  walls  and  partition 

■OS,  tbetvfore,  the  prlnci- 

dacMoo  of  the  present  case 

"  "  SC.E.  Green.  681. 

csffidt  ststeroents  have  been 


since  treated  bv  the  courts  of  New  Jersey  as 
finally  establiBhing  the  constitutionality  of  such 
statutes. 

In  State  v.  Blake,  6  Vroom,  208,  and  7  Id., 
442,  a  statute  authorizing  a  tract  of  swamps 
and  marshlands  to  be  drained  bv  commission- 
ers elected  by  the  owners  of  the  lands,  and  the 
entire  expense  assessed  upon  all  the  owners, 
was  held  to  be  constitutional,  although  no  ap- 
peal was  ffiven  from  the  assessment.  In  the 
Supreme  Court  it  was  said :  "This  branch  of 
legislative  power  which  regulates  the  construc- 
tion of  ditches  and  secures  the  drainage  of 
meadows  and  marshy  lands  has  been  exercised 
so  long,  and  ia  so  f ull^  recognized,  that  it  is 
now  too  late  to  call  it  m  question.  It  ia  clearly 
affirmed  in  the  Tide  Water  Co,  v.  Ooiier,  and 
cannot  be  opened  to  discussion."  6  Vroom, 
211.  And  the  Court  of  Errors,  in  a  unanimous 
judgment,  approved  this  statement  of  the  Su- 
preme Court,  as  well  as  that  of  vhirf  Justice 
Beasley,  in  Coster  v.  Tide  Water  Co.,  above 
quoted.    7  Vroom,  447, 448. 

The  constitutionality  of  the  Statute  of  1871, 
under  which  the  proceedings  in  the  case  at  bar 
were  had,  was  upheld  by  ue  Supreme  Court 
and  the  Court  of  Errors  upon  the  ground  of 
the  previous  decisions.  Ae  Latoer  Chatliom 
Drainage,  6  Vroom,  497,  601;  Be  Bequest  Bm>- 
er  Drainage,  10  IdL,  488,  484;  12  Id.,  175, 179; 
18  Id.,  658,  554,  and  14  Id.,  456.  The  further 
suggestion  made  by  the  Supreme  Court  in  6 
Vroom,  501,  506,  and  10  id.,  484,  that  this 
statute  could  be  maintained  as  a  taking  of  pri> 
vate  property  for  a  public  use,  was  disapproved 
by  the  Court  of  Errors  in  12  Id.,  178. 

In  Kean  v.  Drainage  Co.,  16  Vroom,  91, 
cited  for  the  plaintiffs  in  error,  the  statute 
that  was  held  unconstitutional  created  a  private 
corporation  with  power  to  drain  lands  without 
the  consent  or  application  of  any  of  the  owners; 
and  the  Supreme  Court  observed  that  in  the 
opinions  of  the  Court  of  Errors  in  the  present 
case  and  in  Coster  v.  Tide  WcUer  Co,,  the  dis- 
tinction was  clearly  drawn  between  meadow 
drainage  for  the  exdusive  benefit  of  the  owners 
to  be  done  at  their  sole  expense,  and  drainage 
undertaken  by  the  public  primarily  as  a  matter 
of  public  concern,  in  which  case  the  assessment 
upon  landowners  must  be  limited  to  benefits 
imparted.    16  Vroom,  94. 

This  review  of  the  cases  dearlv  shows  that 
general  laws  for  the  drainage  of  large  tracts  of 
swamps  and  lowlands,  upon  proceedings  in- 
stituted by  some  of  the  proprietors  of  the  lands 
to  compel  all  to  contribute  to  the  expense  of  their 
drainage,  have  been  maintained  by  the  courts 
of  New  Jersey  (without  reference  to  the  power 
of  taking  private  property  for  the  public  use 
under  the  right  of  eminent  donudn,  or  to  the 
power  of  suppressing  a  nuisance  dangerous  to 
Uie  public  health)  as  a  just  and  constitutional 
exercise  of  the  power  of  the  Legislature  to  es- 
tablish regulations  by  which  adioining  lands, 
held  by  vuious  owners  in  severalty,  and  in  the 
improvement  of  which  all  have  a  common  in- 
terest, but  which,  by  reason  of  the  peculiar 
natural  condition  of  the  whole  tract,  cannot  be 
improved  or  enjoyed  by  any  of  them  without 
the  concurrence  of  all,  may  be  reclaimed  and 
made  useful  to  all  at  their  joint  expense.  Tbo 
\  cose  comes  within  the  principle  upon  which 
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Tke  abcoss  of  18n  li  afipGcalde  toaoytract 
rf  hmd  wttmihe  ScMe  vUi±  ii  subject  to 
owHovrtea.  fmliila,  or  which  imsaallTin 
low,  manfaT,  bogrf  or  w«t  coodhioo.  It  is 
only  upon  the  ■yiiliralhM  of  at  least  five  own- 
of  Koaaaa  Mi  of  land  iadnded  in  the  tract 
of  draiMge  can  be  adopted.  AU 
ofiportonity  by  pablic 
to  object  to  the  appointment  of  oommis- 
necoifie  that  pian,  and  no  oommis- 
be  aiy-iaieti  against  the  remon- 
of  the  owBotof  the  neater  part  of  the 
AH  pcisoBS  inteiested  have  also  oppor- 
tomty  by  piibfic  notice  to  be  heard  bdtore  the 
Gooit  OB  the  eoaBndsBooen'  report  of  the  ex- 
penae  of  the  work,  and  of  tiie  lands  which  in 
t&eir  jodgBflot  oo^  to  contribute ;  as  weU  as 
befiorethe  mmmiwanoers,  and,  on  any  error 
In  law  or  in  the  principles  of  assessment,  before 
the  conzt,  upon  Uie  amount  of  the  assessment. 
As  the  statote  is  applicaUe  to  all  lands  of  the 
'kind,  and  as  no  person  can  be  assessed 
it  lor  ^e  ex{Knse  of  drainage  without 
and  opportunity  to  be  heard,  the  plaint- 
iffii  in  enrar  have  neither  been  d^ed  the  equal 
of  the  laws,  nor  been  deprived  of 
witiiGiit  doe  process  of  law, 
within  Uie  meaning  of  the  Fourteenth  Amend- 
Bent  of  ^e  Oonstitation  of  the  United  States. 
ArMr  V.  OmnaOM,  118  U.  8.,  27,  81  [Bk.  28, 
L.  ed.  t28, 9941;  WaXker  v.  Sauxfinet,  Se  U.  8., 
to  [Bk.  ttw  L.  ed.  6781;  Davidmm  v.  Neu>  Or- 
Imm,  M  U.  &,  97  [Bk.  24,  L.  ed.  616]^H2i^r 
▼.  BKJmmatitm  DMriet,  111  U.  8.,  701  [Bk.  28. 
L.  ed.569]. 
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tiie  Circuit  Court  of  the 
Ibr  the  District  of  Ccmnecti- 


em4T. 


The  history  and  facts  of  the  case  appear  ii 
the  opinion  <n  the  court 

Meeere.  H.  O.  Pl»tt  and  H.  T.  Featon 
for  appellant. 

Meeere.  J.  M.  WilaoB*  Geo.  S.  Prindlt 
and  Charles  R.  In^enKftll  for  appellees. 

Mr.  Jfutiee  Gray  delivered  the  opinion  0 
the  court: 

This  is  an  appeal  form  a  decree  for  an  ir 
Junction  and  damages  for  the  infringement  c 
a  patent  issued  to  Robert  R.  IfiUer,  on  Febrt 
ary22,  1870,  and  reissued  to  hit  assiffna  o 
May  6,  1879,  for  an  improvement  in  (Sea  fo 
forming  the  dip-arms  of  kingbolts  for  wagom 
8  Fed.  Rep.  608. 

According  to  the  description  in  the  specific! 
tion,  such  bolts  are  made  by  taking  an  Iron  ro 
of  suitable  length,  splitting  it  for  about  tw 
inches  at  one  end,  and  turning  the  forks  0 
arms  outwards;  thai  heating  the  rod,  placin 
the  body  in  a  hole  in  a  block  or  die  crooved  t 
receive  the  arms,  and  striking  it  wi£  a  plant 
faced  upper  die,  so  as  to  force  the  arms  int 
and  make  them  take  the  shape  of  the  groove 
and  afterwards  placing  it  between  two  oth< 
dies,  which  give  the  arms  the  proper  bend,  t 
fit  them  to  the  azletree  of  a  wagon.  With  tli 
subseauent  shaping  of  the  collar  and  stem  c 
the  bolt,  this  patent  has  nothing  to  do. 

In  the  original  patent,  the  patentee  state 
that  he  did  not  dann  either  of  the  dies  sepi 
rately,  and  claimed  only  '*the  series  of  dies 
(designating  them  by  letsiers)  "for  fonnine  tl 
clip-arms  and  wings  of  the  lower  en<&  < 
kingbolts  f  (mt  wagons,  said  dies  being  construe 
ed  and  operating  substantially  as  herdn  show 
and  described."  In  the  reissue,  he  claimed:  : 
The  first  pair  of  diea,  "constructed  and  con 
bined  surwtantjally  as  and  fcH*  the  purpoe 
shown."  2.  "The  series  of  dies"  (designate 
by  letters)  "for  formine  dip  kinfi;bolts,  sal 
stantiaUr  as  shown  and  descnbed. 

The  fbrst  daim  of  the  reissue  is  bad,  not  on] 
because  it  was  for  something  the  patentee  ha 
sxpressly  disdaimed  in  the  original  patent,  h\ 
because,  as  the  evidence  deany  shows,  thei 
was  nothing  new  in  the  dies  thdnsdves. 

The  secmid  daim  of  the  reissue,  like  tl 
single  daim  of  the  original  patent,  for  the  ui 
in  sucoessioo,  or,  in  the  patentee's  phrase,  "tl 
series,"  of  the  two  pairs  of  dd  dies,  the  01 
pair  to  shape  the  arms  of  the  bolt,  and  the  oth* 
to  give  those  arms  the  requisite  curve,  does  m 
show  any  patentable  invention.  The  two  pai 
of  dies  were  not  combined  in  one  machine,ai 
did  not  ooKmrste  to  one  result.  Each  pmir  w; 
used  by  itself,  and  might  be  so  used  at  any  dj 
tanceoftime  or  place  from  the  other:  and 
the  two  were  usea  at  the  same  place  and  in  ii 
mediate  succession  of  time,  the  result  of  tbe  a 
tionof  eadi  was  separate  and  distinct,  and  w 
in  no  way  inflncnoed  or  affected  bv  the  actic 
of  theociier.  This  was  no  combmation  th 
would  sustain  a  patent.  Brnla  v.  Van  Wc 
■Mr,  20  WalL,  S53  T^  U.  S.,  bk.  22,  L.  e 
241]:  /VdtenriVT.  McCmiUm^k,  104  U.  8.,  9 
[Bk.  28,  L.  ed.  74»];  Sftpikne^m  r.  B.  B.  C 
114  U.  a.l4>[«Ue,  5?). 
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____  o(  Xarylaiid  of  IBM,  chap. 
HK^  dhflp.M,UMl  1844.  chap.  2£ll, 
exeeoted  punuant  to  those 
i«Bfl  rerenuea  of  the  Chesapeake 
CoaqMuij  ar«  mortsaired  to  the 
'   to  aecme  th«  repayment  of 
ite  to  the  oompaiiy,  and  the 
kand  mterert  OD  the  itock  sub- 
ate  :  aQb^ect.  In  the  flnt  place, 
of  so  much  of  the  toUs  ana  rev- 
to  keep  the  canal  In  repair,  to 
r  mxaoff  of  water,  and  to  pay 
laodamnialexpenaee;  and,  in 
BQttnxe  to  tmsteee  to  ae- 
KtB  boodt  of  the  oonipany . 
of  the  State  and  ox  such 
State  has  taken  pooaco 
%  ceoeral  creditor  of  the 
of  cootractlnflr  his  debt, 
»w.  ...jailof  the  statutes  and  of 
(be  reatraiDed  from  levying  on 
t^  oompeny  tn  a  bank,  and 
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_  fRMD  a  decree  in  equity 

of  the  United  States  for  the 

rf  IfajhBil  restraining  a  Jndment 
kaCieMpeake  and  Oldo  Canal  Con>- 
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M^vw'to  a  tenk  in  ddtimore.    The 

««pn2by  the  record  to  be  aa  follows: 

^f^^^akt  SDd  (Hilo  Canal  Company 

■Md,  awl  eoaflbmcted  a  canal  from 

t ta the  Dtaofatof  O^nmbia  to  Cum- 

of  Maryland,  under  Stat- 

i#Tk^  ^  Maryland  of  1894,  con- 

litems  of  March  8, 1825, 

^€  4flte.tflI7l01,  79»-809. 
"^  te  iMBte  oT  Maryland  (rf  ISai  chap. 
h  te  ^feto  if  ifaifylud  lent  to  the  company 
•  «tf|l«l,«W.  lobe  used  in  tiie  con- 
'«*Brf  te  caaal;  and  the  company,  on 
^•%  vm^  tD  aBCsra  the  rraayment  oi  that 
vatfanHia,  i^ida  to  the  State  a  mortgage 
'  ^afflHalvfhe  lands  and  tenements. 

mad  aecuritka,  goods  and 
.od  ftebta,  now  or  at  any 
hsamfed,  nd  the  net  tolu 
if  iksanid  eoaipany."    No  part 
'M^  « if  ttelalercMaoonied thereon, 


Under  the  Statute  of  Maryland  of  1885,  chap. 

895,  the  State  subscribed  and  paid  for  80,000 
shares,  and  under  the  Statute  of  1888,  chap. 

896,  18,750  shares,  together  constituting  a  ma- 
lori^  of  the  stock  in  the  company;  first  receiv- 
ing mm  the-  company,  as  required  by  each 
statute,  an  instrument  in  writing  under  seal,  by 
which  the  company  guaranteed  to  the  State  the 
payment,  out  of  the  profits  of  the  work,  of  6 
per  cent  yearly  on  the  money  paid  to  it  by  the 
State  under  tliat  statute,  until  the  clear  annual 
profits  of  the  canal  should  be  more  than  suffi- 
cient to  discharge  the  sums  which  the  company 
should  be  liable  to  pay  annually  to  the  State, 
and  should  be  adequate  to  a  dividend  of  6  per 
cent  among  its  stockholders,  and  further  agreed 
that  thereafter  Uie  State  should  receive,  upon 
the  stock  by  it  subscribed  for,  a  proportional 
dividend  upon  the  profits  of  the  work  as  de- 
clared from  time  to  time.  The  company  never 
paid  to  the  State  any  part  of  such  dividends  or 
mterest. 

On  May  15,  1889,  the  company,  as  required 
by  the  Statute  of  1838,  and  to  secure  the  pay- 
ment to  the  State  of  interest  for  three  yeant 
at  the  yearly  rate  of  5  per  cent  on  stock  issued 
by  the  State  under  that  statute  to  the  amoimt 
of  $1,375,000,  made  another  mortgage  to  the 
State  of  its  lands  and  tenements,  property  and 
effects,  as  well  as  of  its  net  tolls  and  revenue. 
Nopart  of  this  interest  was  paid. 

The  Statute  of  Maryland  of  1844,  chap.  281, 
authorized  the  company  to  borrow  mon^  and 
issue  its  bonds  to  the  amount  of  $1,700,000,  to 
provide  means  for  completing  its  canal  to  Cum- 
berland, and  containea  the  following  provi- 
sions: 

Sec.  2.  "  The  bonds  so  issued  as  aforesaid 
shall  appear  on  the  face  of  the  same  to  be  pre- 
ferred liens  on  the  revenues  of  sold  company, 
according  to  the  provisions  of  this  Act,  and 
with  the  assent  of  the  said  company,  as  is  here- 
inafter provided  for:  the  said  bonds,  without  any 
preference  or  priority  over  each  other  on  ac- 
count of  date,  shall  be  preferred  liens  cm  the 
revenues  and  tolls  that  may  accrue  to  the  said 
company  from  the  entire  and  every  part  of  the 
canai  and  its  works  between  Qeorgetown  and 
Cimiberland,  which  are  hereby  pledged  and  ap- 
propriated to  the  payment  of  the  same,  and  the 
mtereat  to  accrue  thereon,  in  the  manner  here- 
inafter mentioned:  Provided,  however,  that  thii 
State  shaU  in  no  case  be  bound  or  held  respon- 
sible for  the  payment  of  said  bonds,  or  the  in- 
terest thereon:  And  provided  further,  that  the 
president  and  directors  of  the  said  company 
shaU,  from  time  to  time  and  at  all  times  here- 
after, have  the  privilege  and  authority  to  use 
and  apply  such  portion  of  said  revenues  and 
tolls  as  in  their  opinion  may  be  necessary  to 
put  and  keep  the  said  canal  in  good  condition 
and  repair  for  transportation,  provide  the  requi- 
site supply  of  water,  and  pay  the  salaries  of  offi- 
cers ana  agents,  and  the  current  expenses  of  the 
said  company." 

Sec.  4.  That  the  rights  and  liens  of  this 
State  upon  the  revenues  of  the  Chesapeake  and 
Ohio  Canal  Company  shall  be  held  and  con- 
sidered as  waived,  deferred  and  postponed 
in  fav(V  of  the  bonds  that  may  be  issued  under 
the  aforegoing  sections,  to  as  to  make  the  said 
bonds,  and  the  interest  to  accrue  thereon,  pra- 
ferred  and  absolute  liens  on  said  revenues,  ao- 
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cording  to  Ihe  provisions  of  the  second  section 
of  this  Act,  until  said  bonds  and  interest  shall 
be  f  idly  paid. 

Sec  5.  That  semi-annually  in  each  year,  as 
the  same  shall  be  payable,  said  Chesapeake  and 
Ohio  Canal  Company  shall  pay  the  interest  on 
the  bonds  constituting  preferred  liens  as  afore- 
said, to  tbe  party  or  pSuties  respectively  entitled 
thereto,  or  to  their  agent  or  agentn  authorized 
to  receive  the  same;  and  as  soon  as  the  net 
revenues  of  said  company,  arising  from  the 
canal  and  its  works  between  €torgetown  and 
Cumberland  as  afore^iid,  shall  be  more  than 
sufllcient  to  pay  the  interest  that  may  become 
due  and  in  arrear  upon  said  bonds,  with  the 
costs  of  remittance  and  exchange,  if  there  be 
any,  and  such  further  sum,  not  exceeding 
$5,000  annually,  as  may  be  necessary  to  pay 
the  interest  on  the  bonds  or  certificates  of  debt 
heretofore  issued  by  said  company  to  the  credi- 
tors of  the  Potomac  Company,  for  claims  ad- 
justed under  the  twelfth  section  of  the  charter 
of  the  Chesapeake  and  Ohio  Canal  Companv; 
the  said  company  shall  annually  pay  to  the 
Treasurer  of  the  Western  Shore  of  tms  State, 
who  shall  receive  the  same  under  the  responsi- 
bilities of  his  office,  the  surplus  net  revenues 
as  aforesaid,  to  such  amount  as  may  be  neces- 
sary as  an  adequate  sinking  fund,  not  exceed- 
ing the  sum  of  $25,000  a  vear,  on  an  average 
of  years,  dating  from  the  first  day  of  January 
next  after  the  completion  of  the  canal  to  Cum- 
berland; which  sum  or  sums  shall  from  time  to 
time  be  invested  by  said  treasurer,  and  be  ac- 
cumulated by  him  as  asinking  fund  to  pay  the 
principal  of  said  bonds,  until  a  sufficient  amount 
is  so  pNEiid  and  accumidated  for  that  purpose. 

Sec.  6.  That  the  president  and  mrectors  of 
the  Chesapeake  and  Ohio  Canal  Company  be, 
and  they  are  hereby,  authorized  to  execute  any 
deed,  mortgage  or  other  instrument  of  writing, 
that  may  hereafter  be  deemed  necessary  or  ex- 
pedient to  give  the  fullest  effect  to  the  aforef'O- 
ing  provisions. 

Sec.  7.  That  the  Chesapeake  and  Ohio  Canal 
Company  shall  execute  to  this  State  and  deliver 
to  the  Treasurer  of  the  Western  Shore  of  I^tary- 
land  a  further  mortgage  on  the  said  canal,  its 
lands,  tells  and  revenues,  subject  to  the  liens 
and  pledges  by  the  aforegoing  proviiiions  of 
this  Act  made,  created  or  authorized,  as  an  ad- 
ditional security  for  the  payment  of  the  loan 
made  by  this  State  to  the  said  company  under 
the  Act  of' December  session,  eighteen  hundred 
and  thirty-four,  chapter  two  hundred  and  forty- 
one,  and  the  interest  due  and  in  nrrcar  and 
which  hereafter  may  accrue  thereon;  which 
mortgage  shall  be  submitted  to  the  Attorney- 
General  of  this  State,  and  be  approved  by  him 
as  sufficient  in  law." 

On  JauuaiT  8,  1846,  the  company,  pursuant 
to  section  7  oi  that  Statute,  and  as  an  additional 
security  for  the  payment  of  the  $2,000,000  bo- 
fore  lent  by  the  State  of  Maryland  to  the  com- 
pany, under  the  Statute  of  1*834,  and  interest, 
executed  a  mortga<;e  of  all  its  lands  and  tene- 
ments, its  canal  and  appurtenances,  "embracing 
the  entire  undertaking,  and  the  tolls  and  rev- 
enues that  majT  hereafter  accrue,'*  and  all  its 
property  and  rights;  * 'subject,  nevertheless,  to 
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dred  and  eighty-one,  made,  created  or  auta 
ized,  or  that  have  been  or  may  hereafter 
made,  created,  given  or  granted  by  the  si 


Chesapeake  and  Ohio  Canal  Companv,  or  i 
president  and  directors  thereof,  unaer  or 
pursuance  of  the  provisions  of  said  A 
which  said  liens  and  pledges  are  in  non^ 
to  be  lessened,  impaired  or  interfered  W 
by  this  deed,  or  by  anything  herein  o 
tained;  and  subject  also  to  all  the  other  n 
visions  of  said  Act** 

On  June  5,  1848,  the  company  executo 
mortgage,  reciting  the  last  provision  of  the  ^ 
ond  section,  as  well  as  the  provisions  of  i 
fourth  and  sixth  sections  of  the  Act  of  1844,  i 
conveying  to  William  W.  Corcoran  and  otlM 
trustees,  ''the  revenues  and  tolls  of  the  enl 
and  every  part  of  the  canal  and  its  works 
tween  Gfeorgetown  and  Cumberland,"  to 
cure,  after  uie  payment  of  debts  existing 
thereafter  conducted  for  repairs  on  the  ca 
and  providing  the  requisite  supply  of  wal 
and  fi>r  salaries  and  current  expenses,  first, 
payment  of  interest  on  the  bonds  issued  bv 
company  under  the  Act  of  1844;  second, 
payment  of  interest  to  creditors  of  the  Potoc 
Company;  third,  the  creation  of  a  sinking  ft 
for  tbe  redemption  of  those  bonds;  wtth 
further  provisions  "That  so  long  as  the  i 
canal  company  shaU  comply  with  their  agi 
ment  by  paying  all  the  interest  upon  aaid  boi 
as  the  same  fauis  due.  and  by  providing  an 
equate  sinking  fund  in  the  manner  specified 
cording  to  the  provisions  of  the  saul  Act 
the  mal  redemption  of  the  said  bonds,  tl 
shall  retain  the  management  of  the  canal  i 
its  works,  and  collect  and  receive  the  reven 
and  tolls;  but  if  th^  fail  to  comply  with  tb 
conditions  from  any  cause  except  a  deficiei 
of  revenue  arising  from  a  faflure  of  bosii 
without  fault  on  the  part  of  said  compa 
said  fanlt  to  be  made  to  appear  by  the  grant 
aforesaid,  then  the  grantees  may  demand  i 
shall  thereupon  recd^e  possesnon,  and  si 
appropriate  the  said  tolls  and  revenues  in 
manner  hereinbefore  provided." 

In  1854,  Charles   Macalester,  a  citizen 
Pennsylvania,  recovered  in  an  action  in  the  * 
cuit  Court  of  the  United  States  for  the  Dist 
of  Maryland,  upon  a  debt  not  secured  by 
of  the  aforesaid  mor^ges,  a  judgment 
$5,471.87  and  costs.    &  1867,  Macalester  1 
in^  died,  the  appellant  took  out  letters  of 
ministration  upon  his  estate  in  Maryland, 
became  as  such  administrator  plaintiff  in  1 
action,  and  judgment  was  entered  for  ] 
against  the  company,  and  he  in  1880  issuec 
attachment  upon  that  judgment,  and  cause 
to  belaid  in  the  hands  of  a  bank  in  Baltin 
as  garnishee  upon  moneys  standing  to  the  cr 
of  the  company  on  the  books  of  the  hs 
Those  moneys  were  in  the  possession  of 
bank  on  deposit,  and  were  exclusively  madi 
of  the  tolls  and  revenues  received  by  the  c 
pany  in  the  course  of  its  business,  and  were 
ncient  to  pay  the  judgment  debt,  interest 
costs,  but  were  required  to  meet  the  necesi 
expenses  of  putting  and  keeping  the  catu 
proper  navigable  condition,  after  paymeD 
the  salaries  of  officers,  and  supplying  the 
cessary  quantity  of  water  for  purposes  of  o 


all  and  singular  the  liens  and  pledges  by  the 

provisions  of  the  bef  ore-mentionra  Act  of  eigh-  gatioou 

teen  hundred  and  forty-four,  chapter  two  hun*      In  1882,  Macalester's  administrator  Iia*^ 
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Wasuh.  St.  Locn.  etc.,  Rt.  Co.  *.  Uam.  087-508 

0  wbirb  tlieac  two  mortgages  Tvcre  e!tp<ni;(|(l, 
iid  lo  u'liicb  cncti  was  iiiiidesubJi.-c[,HKpR'iiisl7 
irovidetl  tIjaL  I  he  company  abou  Id  liavcnutLor- 
ly  to  Ufc  and  apply  w  niiicb  of  Ibc  gix>!-8  tolla 
nd  revenuea  a.'!  might  be  necewan'  to  keep  tbo 
anal  Id  repair,  to  provide  tbe  requisite  supply 
if  wuier,  and  to  pay  solariea  and  current  ei- 

The  aeceteary  eScciot  this  arraogement  was 
or  the  promotion  of  tlie  public  object,  aa  well 
•  for  the  ultitnate  beoeot  of  the  mortgagees, 
Q  appropriate  the  tolla  and  revuDues  in  uk  firat 
DBtauco  to  tbe  paTment  of  necessary  repaiia 
ndvipecues. 

Tbe  dcU  of 

use  wai  a  gem   __  .__   ,-, .  - 

lot  a  bond  secured  by  tbe  trust  mortgage,  l_. 

1  debt  contracted  for  repairs,  or  satarica,  or  oth- 
T  current  expcoaes.  It  is  alleKed  in  the  bills 
ind  admitted  by  tbe  demurrers, that  the  creditor 
it  tbe  time  of  contracting  bis  debt,  bad  notice 
if  alttbe  cboTges,  liens  and  duties  afTectioKtbe 
oils  and  reveiiues,  and  especially  of  the  proTi- 
doa  by  which  thej  were  appropriated,  in  tbe 
Irvt  butaiice.  to  the  payment  of  necessary  ex- 
leniea.  And  the  money  of  tbe  corporatioD, 
irhicb  he  seeks  to  apply  to  tbe  payment  of  his 
lebt,  is  needed  tor  those  expenses. 

It  follows  that  the  Judgment  creditor  has  do 
iquity,  and  that  tbe  State  of  Maryland  and  tbe 
lusleestorbondbotdera,  whose  security  will  be 
iSecled  by  tbe  dlversioD  of  this  money  from 
U  lawful  object,  are  entitled  to  foJuDctions. 


tbeoptoi 

jkreased  by  that  court  in  earlier  and  later  cases. 
Boyd  \.   C/utapeaJtt  d  0.   Canal  Co..  17  Hd.. 
[05;  Tirviniay.  Che»apeaktAO.Canal  Co.,^ 
SLA..  501. 
jierttaJJtrTMd. 
TnecopT.  Teab 

James  H.  MoSenueT,  Qerk,  Sap.  Oourt,C.  8. 


ffABASH,  8T.  LOUIS  &  PiCIFIC  RAIL- 
WAY COMPAHT,  Appt.. 

BENJA3IIN  F.   HAM  et  ai,. 

(See  8.  C_  Heportort  ed„  UI-CB8.) 

RoilToadt — oon»olidation — agretmeat  a*  to  dd 
iondt — mbteipientmortgaffetand/arKtiiture — 
r^/hU  of  /ioUert  of  unjoeund  Atmdt  qf  one  of 
tie  aid  compania. 

•Four  railroad  oorporatlODB,  wboao  roads  fonned 


ting  line 

luu  .J— I  ..I  "r  wlilclieach  ontmilinio  theconsoridu- 
llon  was  ilm  illicl  ■■  compnoed  of  tlie  amnunt  or 
Its  stock  and  of  »■  mortgSBe  bonds  and  nth er 
tKiodi,  audit  wasnirreM  tbat  nil  those  bonds  sooulil. 
"mVi  tbe  priDClpHl  and  lotcreM  thereof,  as  the 
HBie  ihall  TcspeotlTelr  fall  due.  be  protected  bf 
Um  eonaoUdated  onmpsnri  aoonrdloz  to  tbe  true 
-" — '  "Id  mouiiDK  of  tbe  bonds."  Two  jtmn  at- 
I,  the  coniwlldatad  oompanr.  to  seoura  1(8 


a  laier  daM  thaa  the  old 
truiiieefc'whloh  recHedTh 


b  p«able  at  a  laier  date  thaa  the  oh 

rhlob  reotl^tbiu  It  bad  been  danmSFtoi 
Hot  tbeoorporatlODaswaUastoTlbeln- 


•Bead  note  bj  Mr.  JytUet  Out. 
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terest  of  all  the  vniioue  clanee  of  exletinir  bonds 
(wbicb  were  siieclflcelly  deecribed)  that  the  whole 
of  them  should  be  consolidated  into  one  mortgage 
debt  upon  equitable  principles :  and  provided  that 
a  Huffiotent  amount  of  the  new  bonds  should  be  re- 
tained ''  to  retire,  in  such  manner  and  upon  such 
terms  as  the  directors  may  from  time  to  time  pre- 
icribe/'  an  equal  amount  of  the  old  bonds.  Six  years 
later,  the  consolidated  company  made  another 
mortgage  to  secure  other  bonds,  for  nonpayment 
of  whion  it  was  afterwards  foreclosed  by  sale  of  the 
whole  property.  HtidL,  that  the  property  was  not 
subject  to  any  lien  in  favor  ox  bonds  of  one  of 
the  old  companies,  issued  after  the  passage  of  the 
statutes  authorizing  the  consolidation,  unsecured 
by  any  mortgage  or  lien  before  the  consolidation, 
and  the  holders  oT  which  had  not  exchanged  or  of- 
fered to  exchange  them  for  bonds  of  the  consoli- 
dated company  before  the  proceedings  for  fore- 
closure. 

[No.   1118.] 

SubnUUed  Jan.  8, 1885.    Decided  May  4, 1886. 

APPEAL  from  the  Circuit  Court  of  tbef Unit- 
ed States  for  the  District  of  Indiana. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Meser%.  Wajrar  Swayne*  H.  S.  Greene 
and  Abram  Bendrieks»  for  appellant. 

Mr.  Charles  W«  EUtssler*  for  appellees: 

It  is  a  well  established  principle  that  the  prop- 
erty of  a  corporation  is  a  trust  fund  liabte  for 
the  debts  due  its  creditors.  It  \s  equally  wcdl 
established  that  a  corporation  cannot  denude  it- 
self of  its  property  and  thus  deprive  its  credi- 
tors of  their  lights  as  a^nst  its  property. 

Mumma  v.  PoUnnac  Ca.,  8  Pet,  286;  B.R, Co. 
V.  HatDard,  7  WaU.,  392  (74  U.  8.,  bk.  19,  L. 
ed.  117):  Sawyer  v.  ffoao,  17  WalL,  610 (84  U. 
8. ,  bk.  21,  L.  ed.  781);  Sanger  v.  Upton,  91  U. 
8.,  56  (Bk.  28,  L.  ed.  220);  Scammon  v.  Kim- 
hall  92  U.  8.,  862  (Bk.  28,  L.  ed.  488);  ScotiU 
V.  Tha^,  105  U.  8.,  148  (Bk.  26.  L.  ed.  968). 

Equity  will  not  permit  a  transfer  of  property 
withoutpaying  deots. 

In»,  Co.  V.  Trane.  Co.,  18  Fed.  Rep.,  516; 
TlieKeymy,  14  Wall.,  660  01  U.  8.,  bk.  20, 

Equity  does  not  permit./^  d^  m  by  a  corpo- 
ration. 

BrounhUm  v.  Plm$acola,  98  U.  8.,  266 (Bk.22. 
L.  ed.  896);  MerixoeOier  v.  Garrett,  102  U.  8., 
472  (Bk.  26,  L.  ed.  197);  Blair  v.  B,  Co.,  22 
Fed.  Rep.,  86. 

Creditors  will  be  preferred  to  stockholders. 

(havieY.  Ins.  Co.,  22  How.,  880  (68  U.  8.,  bk. 
16,  L  ed.  849);  Upton  v.  Tribileock,  91  U.  8., 
45  (Bk.  28.  L.  ed.  203);  Kingv.  R  Co.,  2  Ted. 
Rep .,  86. 

The  Indiana  courts  have  held  that  the  lien 
may  be  assigned  with  the  debt. 

JVichols  V.  Qlot>er,  41  Ind.,  24;  Johns T.Setcell, 
83  Ind.,  1:  Wiseman  v.  Hutchison,  20  Ind.,  40; 
EemY.  Haelerigg,  11  Ind.,  448. 

And  the  courts  of  Ohio  have  held  that  this 
lien  is  not  cut  off  excepting  by  the  rights  of  a 
purchaser  without  notice. 

White  V.  Denman,  1  Ohio  8t,  110;  NeU  v. 
Kinney,  11  Ohio  8t.,  58. 

The  trust  created  by  the  consolidated  mort- 
gage in  favor  of  the  holders  of  equipment 
bonds  was  a  valid  and  executed  trust. 

1  Perry,  Trusts,  §§  98,  112,  248;  Martin  v. 
Funk,  76  N.  Y.,  184 ;  Train  v.  Gold,  6  Pick., 
884;  Ketehum  v.  St.  Louis,  101  U.  8..  806  (Bk. 
25.  L.  ed.  999). 

Acceptance  by  the  stockholders  was  not  es- 
sentiaL 
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1  Perry,  Trusts,  t;§  503,  504,  002,  and  cu 
cited. 

It  could  onlj  be  revoked  by  the  full  co; 
of  all  parties  m  interest. 

1  Perry,  TrusU.  g  104,  and  cases  dtcd; 
tin  V.  Funk,  supra. 

A  trustee  cannot  denude  himself  of  his 
so  as  to  cause  the  trust  to  f aiL 

Moyan  v.  Bays,  1  Johns.  Ch.,  889;  Du^enM 
V.  Spraker,  10  N.  Y.,  246.  J 

A  purchaser  with  notice  of  equitable  rid 
of  another  holds  the  property  suoject  to  n 
rights. 

1  Peny,  Trusts,  a§  217,  828;  Ketehum  v.J 
Louis^sunra;  Wortmey  v.  Wormley,  8  VTheat  4^ 

Knowledge  of  a  fact  is  knowledge  of  its 
gal  effect. 

Wormiey  v.  WomOey,  8  Wheat,  448;  Bn 
V.  Ware,  15  Pet,  114. 


Messrs.  B.  P.  Banney,  Geo.  F.  Comstoek, 
C.  Spragm  and  John  Q.  Milbum.  counsel  \ 
the  plaintiff  in  a  suit  pending  in  the  8uprei 
Court  of  Ohio,  involving  the  validity  of  t 
Hen  of  the  equipment  bonds,  were  permitted 
the  court,  with  consent  of  counsel,  to  file 
brief  in  support  of  the  position  of  appellees 

Mr.  Justice  Grmy  delivered  the  opinion 
the  court: 

This  was  en  appeal  from  a  decree  in  ^ui 
declaring  certain  bonds  issued  by  the  Tole 
and  Waba^  Railway  Company  to  be  all 
upon  property  formerly  owned  by  thatco 
panv,  ana  since  tran^emd  by  it  to  the  Tole 
Wabash  and  Western  Railway  Company,  a  c 
poraUon  created  by  its  consolidation  with  tk 
other  railroad  corporations.  11  Biss.,  510.  1 
material  facts  appearing  by  the  record  were 
follows: 

The  Toledo  and  Wabash  Railway  Compai 
a  corporation  organized  under  the  laws  of 
8tate8of  Ohio  and  Indiana,  owninzarailn 
extending  from  Toledo  in  Ohio  to  Wabash 
Indiana — its  property  in  Ohio  beinf  subject 
a  first  mortgage  for  $900,000,  and  a  sea 
mortgage  for  $1,000,000,  and  its  property  in 
diana  subject  to  a  first  mortgage  lor  $2,500,0 
and  a  second  mortgage  f or  $l,500,000--<m  ] 
vember  2,  1862,  executed  and  issued  for  va 
bonds  to  the  amount  of  $600,000,styled  "£qt 
ment  Bonds,"  payable  in  New  York  on  Ma 
1888,  with  coupons  attached  for  semi-annual 
terest  at  the  yearly  rate  of  7  per  cent;  and  c 
vertible  at  the  option  of  the  holder,  at  any  ti 
within  Ave  years,  into  common  stock  of 
company  at  par.  The  company  paid  inte 
on  those  bonds  to  Hay  1, 1865. 

On  May  29, 1865,  no  lien  of  any  kind  t 
existing  in  favor  of  "equipment  bonds," 
Toledo  and  Wabash  Rsllway  Company 
three  railroad  corporations  incorporated  by 
States  of  Indiana  and  Illinois,  whose  re 
formed  a  continuous  line  from  Toledo  to 
Misdssippi  River,  entered  into  an  agreemei 
consoUoate  their  railroads,  proper^  and  oaf 
stock,  and  to  become  one  corporation  under 
name  of  the  Toledo,  Walmsh  and  West 
Railway  Company,  with  a  capital  stock 
$15,000,000,  "upon  the  basis  and  condit 
hereinafter  to  be  specified,"  the  material  p 
of  which  were  as  follows: 

"  The  Toledo  and  Wabash  Railway  Comp 
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Wabash,  St.  Loun,  btc.,  Rt.  Co.  ▼.  Ham. 
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on  tbe  f oUowinc 

is  $10,000,000,  composea 

li,  $8,400,000;  2d 

,000;  00DT6itibleeqiiip- 

90)0,000;  coofcrtible  prefeirod 
•cock,  $2,000,000." 
of  the  toiee  other 
iBio  tftkl  coDflolidadon  " 
fa  like  mtnner,  by  which 
Br^M  €f  Ike  three  feocetlier  ai^ttared  to  he 
HmMi  ooB^oaed   of    mortgage    bonds, 

$2,680,000;  and  one  of 
pied  to  the  coneoUdAted 
nongage  bonds,  aod  agreed  to 
of  $780,800,  required 
iD  eqaal  oooditioo  with  the 
Rdlway. 
~  that  Uie  bonds  and  otho" 
in  the  manner  and 
and  not  otherwise  pro- 
lent,  ahaU,  as  to  the  prin- 
tkisumf,  as  the  same  shall  re- 
be  protected  by  the  said 
according  ti>  the  true 
the  instrumonts «»  bonds 
of  tbe  ttrmnl  con- 
iT  be  erfdenced." 
shall  hare  power  to  issue  any 
bonds  of  said  corporation  to 
that  the  indebtedness  of  the 
at  any  time  sliall  not  ex- 
icir  the  capital  stock  anthori^d 
and  they  may  secure  the 
by  mortJMe  or  other  lien  on 
of  ibe  consoRnated  company,  or 


of  consolidation  was  ratified 
stockhoMers  of  all  the 
stockbolderB  of  the  old  com- 
in  the  new  one; 
into  possession  of  all 
Ijeupeity  of  thefour  old  oom- 
~  and  distributed  the  earn- 


1,  10$7,  the  consolidated  com- 

a  mortgage  of  all  its 

and  franchises,  to  secure 

by  It,  to  the  amount  ct 

In  forty  yean,  with  inter- 

of  7  per  cent,  and  oonvert- 
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company,  due  April  1,  1871,  $1,000,000;  and 
the  last  two  classes  desdribed  as  not  secured  by 
any  mortgage. 

^' And  whereas  it  has  been  deemed  for  the  in- 
terest of  the  said  parhr  of  the  first  part,  as  well 
as  for  the  benefit  of  the  holders  of  all  said  va- 
rious classes  of  bonds, that  the  whole  of  the  same 
should  be  consolidated  into  one  and  the  same 
mortgage  debt,  upon  equitable  principles;  and 
whereas  tbe  increasing  freij^t  business  of  the 
road  of  the  party  of  the  &rst  part  requires  addi- 
tional equipments  to  do  the  same;  and  whereas 
it  hss  beien  deemed  expedient  for  the  preserva- 
tion of  the  bridffes  on  the  line  of  said  road  that 
the  same  should  be  covered,  and  that  additional 
depot  accommodations  should  be  obtained,  and 
that  the  road  through  its  entire  length  should 
be  fenced;  and  whereas  the  expenses  to  be  in- 
curred for  the  above  should  be  provided  for  by 
the  creation  of  a  new  capital;  and  whenreas  for 
the  purposes  aforesaid,  and  for  the  objects 
herein  stated,  the  said  company,  party  oi  the 
first  part,  has  resolved  to  make  and  issue  its 
bonds  to  the  extent  of  $15,000,000,  and  to  se- 
cure the  payment  of  the  same  by  a  mortgage  on 
its  entire  property;  and  that  of  the  amount  of 
said  bonds  to  be  made  and  issued  thereon  should 
be  retained  $18,800,000  to  retire,  in  such  man- 
ner and  upon  such  terms  as  the  directors  of  said 
company  may  from  time  to  time  prescribe,  a 
like  amount  of  the  bonds  of  the  various  com- 
panies hereinabove  enumerated  and  described 
and  representing  the  aforesaid  bonded  debt, 
and  that  tbe  iMklance  of  said  bonds,  to  wit: 
$1,700,000  thereof,  should  be  used  to  provide 
the  said  additional  equipment  and  other  im- 
provements hereinabove  mentioned,andfor  such 
additional  purposes  as  the  said  directors  may 
deem  advisable." 

Bonds  to  the  amount  of  $2,700,000  onlv  were 
issued  under  that  mortgage;  $1,700,000  for 
money  borrowed,  and  $1,000,000  to  retire  the 
bonds  of  the  consolidated  company  that  became 
due  April  1, 1871. 

The  consolidated  company  paid  the  interest 
on  the  equipment  bonds  until  November  1, 1874, 
after  wmch  no  payment  was  made  of  interest 
thereon. 

On  April  1, 1878,  the  consolidated  company 
executea  to  the  trustees  under  the  mortgage  of 
February  1, 1867,  and  in  order  "  to  give  assur- 
ance to  all  persons  whom  it  may  in  anywise 
concern  that  the  said  reserved  bonds  shall  not, 
nor  shsJl  any  or  either  of  them,  be  used  for  any 
oUier  purpose  than  the  retiring  of  the  said 
fumkd  debt  in  some  part  thereof,"  a  supple- 
mental agreement,  by  which  it  covenanted  with 
the  trustees,  and  with  all  such  parties,  that  it 
would  not  '*  make  or  issue,  or  attempt  to  mcke 
or  iisue,  any  of  the  remaining  $12,800,000  afore- 
said bonds  secured  by  the  nid  indenture  of 
mortgage,  except  for  the  purpose  of,  and  sub- 
sequent to  or  simultaneously  with,  the  retiring 
of  an  equal  amount  of  the  balance  remaining 
of  the  sidd  funded  debt." 

On  February  1, 1878,  two  months  before  the 
execution  of  the  sgreement  of  further  assur* 
ance,  Uie  consolidatod  company  made  another 
mortgage  to  secure  other  bonds  to  be  issued  by 
the  company  to  the  amount  of  $5,000,000,  pay* 
able  in  golo.  Default  having  been  made  in 
the  payment  of  interest  on  Bonds  so  iisued, 
prooeeoings  for  theforedosueof  that  mortgage 
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were  instituted  and  a  leceiver  appointed  on 
Februaiy  22.  1875,  and  a  decree  wafi  afterwards 
entered  lor  the  sole  of  the  railroad,  franchises 
and  other  property  of  the  company,  subject  to 
the  liens  of  all  earlier  mortga^,  and  without 
prejudice  to  any  claim  that  might  be  made  by 
the  holders  of  the  equipment  bonds.  Under 
that  decree  the  property  was  sold  and  conveyed 
to  the  purchasers,  who  afterwards  became  the 
Wabash,  St.  Louis  and  Pacific  Railway  Com- 
pany, the  appellant  in  this  case. 

None  of  the  equipment  bonds  were  eyer  ex- 
changed for  bonos  under  the  mortgage  of  1867, 
nor  did  any  holders  of  equipment  bonds  de- 
mand an  exchange  until  after  May  1,  1875. 

The  Statute  of  Ohio  of  April  10,  1856,  in 
force  at  the  time  of  the  issue  of  the  equipment 
bonds  and  of  the  consolidation  in  question,  by 
section  1,  made  it  lawful  for  any  railroad  com- 
pany in  Ohio  to  consolidate  its  capital  stock 
with  the  capital  stock  of  an^  railroaa  in  an  ad- 
joining State,  whenever  thSr  roads  united  so 
as  to  form  a  continuous  line;  by  section  2,  pro- 
vided that  the  consolidation  should  be  made  by 
agreement  of  the  directors  of  each  company, 
' '  prescribing  the  terms  and  conditions  thereof," 
and  that  suoi  agreement,  when  ratified  by  the 
stockholders,  should  "  be  deemed  and  taken  to 
>ie  the  agreement  and  act  of  consolidation  of 
said  companies  **;  and  also  contained  the  follow- 
ing provisions:  ^ 

*'Sec.  8.  Upon  the  making  and  perfecting 
the  agreement  and  Act,  as  provided  in  the  pre- 
ceding section,  and  filing  the  same,  or  a  copy, 
with  the  ^Secretary  of  State,  the  several  cor- 
porations, parties  thereto,  shall  be  deemed  and 
taken  to  be  one  corporation,  possessing  wiUiin 
this  State  all  the  nghts,  privileges  and  fran- 
chises, and  subject  to  all  the  restrictions,  dis- 
abilities and  duties  of  such  corporation  of  this 
State  so  consolidated." 

"  Sec  5.  Upon  the  election  of  the  first  board 
of  directors  of  the  corporation  created  by  said 
agreement  of  consolidadon  and  by  the  provis- 
ions of  this  Act,  all  and  singular  the  rights, 
privileges  and  franchises  of  each  of  saia  cor- 
porations, parties  to  the  same,  and  all  the  prop- 
erty, real,  personal  and  mixed,  and  debts  due 
on  account  of  subscriptions  of  stock  or  other 
thhigs  in  action,  shall  be  deemed  to  be  trans- 
ferred and  vested  in  such  new  corporation  with- 
out further  act  or  deed;  and  all  property,  all 
rights  of  way,  and  all  other  interests,  shidl  be 
as  efitectually  the  property  of  the  new  corpora- 
tion as  they  were  of  the  former  corporations, 
parties  to  said  agreement;  and  the  tiUe  to  real 
estate,  either  by  deed,  gift,  grant,  or  by  appro- 
priations under  the  laws  of  this  State,  shaU  not 
be  deemed  to  revert  or  be  impaired  by  reason 
of  this  Act;  Provided,that  all  nghts  of  creditors, 
and  all  liens  upon  the  property  of  either  of  said 
corporations,  shall  be  preserved  unimpaired, 
and  the  respective  corporations  may  be  deemed 
to  be  in  existence  to  preserve  the  same;  and  all 
debts,  liabilities  and  duties  of  either  of  said  com- 
panies shall  henceforth  attach  to  said  new  cor- 
poration and  be  enforced  against  it  to  the  same 
extent  as  if  said  debts,  llabiutiesand  duties  had 
been  contracted  by  it." 

**  Sec.  7.  Suits  may  be  brought  and  main- 
tained against  such  new  company  in  the  courts 
of  this  State  for  all  causes  of  action  in  the  same 
maimer  as  against  other  railroad  compax^^  in 
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this  State."  1  Swan  &  Critch.  Stat,  897,  8 

The  Statute  of  Indiana  in  force  at  the  aa 
time,  upon  the  subject  of  consolidation,  was 
follows: 

'  'Any  railroad  company  heretofore  orgejnz 
under  the  general  or  special  laws  of  this  6t£ 
shall  have  the  power  to  intersect,  join  and  uc 
ilicir  rallruad  with  any  other  railroad  o 
strucled  or  in  progress  of  construction  in  t 
State,  or  in  any  adjoining  State,  at  such  pc 
on  the  State  line,  or  at  any  other  point,  as  n 
be  mutually  agreed  upon  by  said  companj 
and  such  rai&oad  compames  are  aotboru 
to  merge  and  consolidate  the  stock  of  the 
spective  companies,  making  one  Joint  eU 
company  of  Ijbe  two  railroaos  thus  ccmnect 
upon  such  terms  as  may  be  by  them  mutua 
a£Teed  upon,in  accordance  with  the  laws  of  i 
adjoining  State  with  whose  road  or  roads  o 
nections  are  thus  formed;  Prodded,  their  ch 
teis  authorijEC  said  railroads  to  go  to  the  St 
line,  or  to  such  point  of  intersection."  St 
Feb.  28,  1853,  §1;  1  Gavin  &  H.  Stat.,  526. 

The  only  provision  of  the  Statutes  of  TIIiyi 
cited  in  ar^;ument,was  the  provision  that  "Si 
consolidation  may  take  place  whenever  the  s 
companies  shall  respectively  agree  upon  i 
terms  and  conditions  of  the  same."  Stat.  F 
282I854.  chap.  9,  §  2;  1  Gross.  Stat,  587. 

The  claim  of  the  holders  of  the  equipmi 
bond  to  a  lien  on  the  mx>perty  of  the  Tole 
Wabash  and  Western  Railway  Ck)mpany  \ 
asserted  upon  several  grounds: 

1.  It  was  intended  that  the  property  of  I 
Toledo  and  Wabash  Railway  Company  wa 
trust  fund  for  all  its  creditors,  ana  that  tu 
the  consolidation  the  Toledo,  Wabash  and  W!i 
em  Railway  Companv  took  the  property  of  1 
Toledo  and  Wabash  Railway  Company  char| 
with  the  payment  of  all  its  debts. 

The  property  of  a  corporation  is  doubtlea 
trust  fund  for  the  payment  of  its  debts,  in  t 
sense  that  when  the  corporation  is  lawfully  <j 
solved  and  all  its  business  wound  up,  or  wl 
it  is  insolvent,  all  its  creditors  are  entitled 
equity  to  have  thehr)  debts  paid  out  of  the  c 
porate  property  before  any.  distribution  then 
among  the  stockholders.  It  is  also  true  in  t 
case  (3  a  corporation,  as  in  that  of  a  natu 
person,  that  any  conveyance  of  property  of  t 
debtor,  without  authonty  of  law,  and  in  f ra 
of  existing  creditors,  is  void  as  against  the 
Story,  Eq.  Jur.,  §  1252;  Ourrcm  v.  Arkan» 
15  How.,  804;  Qrdham  v.  R,  R.  Co,,  102  UJ 
148, 161  [Bk.  26,  L.  ed.  106,  111];  AR.Co, 
J3bwar«f,  7  Wall,  892  [74  U.  a.  bk.  19,  L.  c 
117];  Goodwiny.OineinnaUAWhitewcUerCJat 
Oo„  18  Ohio  St,  169. 

But  upon  the  consolidation,  under  erpn 
authority  of  statute,  of  two  or  more  solve 
corporations,  the  biisiness  of  the  old  corpoi 
dons  is  not  wound  up,  nor  their  property  1 
questrated  or  distributed,  but  the  very  ODJ< 
of  the  consoUdation,  and  of  the  statutes  whi 
permit  it,  is  to  continue  the  business  of  t 
old  corporations.  Whether  the  old  corporatio 
are  dissolved  into  the  new  corporation,  or  a 
continued  in  existence  under  a  new  name  ai 
with  new  powers,  and  whether,  in  either  csa 
the  consoudated  company  takes  the  proper 
of  eadi  of  the  old  coiporations  charged  witb 
lien  for  the  payment  of  the  debts  of  that  c< 
poration,  depend  upon  the  terms  of  the  agn 
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to  create  only  a  penonol  and  unsecured  debt  of 
one  of  tbe  former  companies,  the  words  "Hholl 
be  protected "  muei  have  the  aame  meaning 
which  thej  ordioaril; have  in  promlsesof  men 
of  buBJnefis  "  to  protect"  drafts  or  other  debts, 
not  made  or  contracted  by  tbemBelvea,  that  is 
to  say,  s  peraonal  oblivion  to  see  tbat  they  are 
paid  at  maturity. 

S.  It  was  further  contended  tbat,  bv  the 
transfer  of  tbe  property  of  the  Toledo  aoa  Wa- 
bash Railway  Company  to  tbe  consolidated 
corporation,  and  tbe  euumeratlOD  of  tbe  equip- 
ment bonds  in  tbe  basis  on  which  the  former 
company  entered  Into  the  consolidation,  those 
iwDOB  were  part  of  the  consideradoo  of  the 
transfer,  and  tbat  tbe  case  comes  within  tbe 
principle  of  a  vendor's  lien  for  unpaid  purchase 
money. 

But  wo  are  unable  to  perceive  any  analogr 
between  the  two  cases.  The  doctrine  of  vend- 
or's lien  applies  only  to  sales  of  real  estate. 
The  consolidation  of  tbe  Moclt  and  property  of 
•everal  corporations  Into  one  was  not  a  sale; 
and  It  did  not  affect  real  estate  only,  but  in- 
cluded francbiaea  and  penonal  prop^ty. 

4.  The  remaining  question  is  whether  the 
holden  of  the  equipment  bonds  hare  acquired 
any  lion  under  toe  provialona  of  the  mortgage 
executed  lo  1867  by  the  consolidated  company 
of  all  its  franchises  and  property,  to  secure  the 
payment  of  new  bonds  lo  be  issued  by  Uiat 
compttny. 

It  is  true  that  tbe  object  of  (hat  mortgage,  aa 
appears  by  Its  recitals,  was  that  the  whole  of 
the  debts  of  the  consolidated  companv,  inclnd- 
inff  the  debI«of  either  of  the  companies  out  of 
which  it  had  been  formed,  whether  secured  by 
mortgage,  or,  aa  In  the  case  of  the  equipment 
bonds,  not  secured  at  all,  "  should  be  consoli- 
dated into  one  and  the  same  mortgage  debt, 
upon  equitable  principles."  The  mortgage  ac- 
cordingly provided  tbat  *18,800,OO0  ol  tbe  new 
bond*  should  be  retained,  in  order  "lo  retire, 
in  such  manner  and  upon  such  terms  as  Ibe 
directors  of  nid  company  may  frpm  time  to 
time  prescribe,"  a  like  amount  of  tbe  earlier 

But  tbat  mortgage  secured  only  bonds  issued 
under  It  and  those  bonds  were  all  to  be  pay- 
able in  forty  years  from  Its  date.  Tbe  directors 
were  authorized  to  eicbange  such  bonds  for  ex- 
IstiDK  bonds,  and  It  la  possible  that  anv  holders 
of  easting  bonds  migDt  have  compeficd  sucb 
an  exchange  by  seasonably  applying  for  it.  But 
me  companv  could  not  compel  any  bondholder 
to  accept,  as  a  subsitute  for  the  bonds  which 
be  held,  new  bonds  payable  at  a  later  period. 
The  equipment  bonds  were  payable  according 
to  thebr  terms  in  IB83,  and  the  bonds  Lsaiied  un- 
der tbe  new  mortgage  would  not  be  payable  un- 
til 1007.  Tbe  holders  of  the  equipment  bonds 
might  prefer  to  bold  without  security  tbeir 
bonds  payable  In  sixteen  years,  rather  than  to 
t4i^  Instead  bonds  secured  by  mortgage,  pay- 
able twenty-four  years  later.  Tbey  took  no 
stepa  to  obtain  such  an  exchange  [or  moretbun 
eigni  yean  after  tbe  execution  of  tbe  mongajiie 
of  IBS?,  nor  until  after  the  Institution  of  pro- 
ceedings to  fotecloae  Oie  subsequent  mortgage, 
executed  by  the  company  in  1878,  to  secure 
tbe  payment  of  a  new  Issue  ot  bonds.  Tiie 
Uen  created  by  tbe  latter  mortgage  look  preced- 
ence of  any  oaimi  which  wen  not  already  se- 
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within  his  knovMn,  not  returned  tor  bLxa- 
mod  noUfloatlon  wbDe  In  attendaooe  of  tlM  i 
tot's  puTpoiB  to  iooreeBd  tne  amount  so  cetui 
laa  ■ubsnmiiai " ""■  "-  *"*■  "" 


■,J  'xuuouar  •  c«rtiflcate  in  writins  stating 
1  ^  '4  'Mil  E^ide  Ae  depoeit  reqnlcea  t^  law 
I  .  inni-h*^  .'I'  hia  Bcmae  lax.  «a  a  sample  mei- 
-1^.'  ji  ivtl  ciCT.  Tbe  petition  set  fislh  that 
,L  tutiw^MteBpwtneDlofthJsdqiositcon- 
.-^Hi  oi  i>Hip«M«  cut  Dom  bonds  Inuad  l^  the 
I;*.,  ^  Vtxsinia.  "^-^  *=%•?«  **"•  *" 


u'j  itMS  tte  toBder  was  lefuMd  by  tbe  Tre»- 
^uiivr  aiMi  «caatiflGate  of  depodtwtthhdd.be- 
■.-nuM  cto  tUtb  sectiiNi  of  an  Act  of  tbe  Qen< 
aral  .iMVVbtT  ^  Vl^lnia,  approved  March  IS, 
t<«4  for  ^purpose  of  Bssesdng  taxes  on  pet^ 
euM.  p«V«^E  "^  inoomaa  and  Ifoenses,  re- 
Tf^*^£r^  hoeua  Ues  sbaU  be  paid  in  gold 
^  aih^  coin.  United  Slalm  tnwurr  noWa.  or 
.fyi^  tawak  notes,  and  wK  !■  otupou^and 


1.  The  Aot  at  the  LegWattue  of  Ohio  of  An 
ISIS,  pn>Tidln|[  f  or  the  oorreetlon  of  tike  retun 
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mra  IP  the  CIrcalt  Court  of  the  United 
lor  Ibt  Xoctbern  THstrict  of  Ohio. 
TkkiMfy  tad  fftcts  appear  in  the 


dfthecuebjr  Jtfr. 

W  TWw  n  ftctinci  brou^t  by  John  A.  Lee. 
■  Ta—gor  Rirhland  County,  in  the  State  of 
**  «BB«9ic|ihenB.Starge8to  recoTertaxes 
f-ttf  &ike  ytm,  1874,  1875. 1876  and  1877, 
«■  Am  of  «ock  of  the  value  of  $100,000 
A  ^  Terten  Union  Telegraph  Company, 
■£  onn  credit*  and  investments  ownol  by 
«:^  vte>dimni^  those  years  was  a  citizen  of 

B  ^  Mtef  IB  the  City  of  Mansfield,  in  said 
r^  TW  sAoani  of  the  taxes  sued  for  was 
t  ASX  viih  tbe  penalty  thereon  of  10  per 
^^■iisBriift  to  $1,077.68,  making  a  total 
t  |:ifiiai  Tbe  cootroversy  in  this  case 
^■toalr  «>  the  taxes  on  the  stock  of  the 


rftW 


As  trial,  the  term  of  office  of  Lee,the 
expired,  and  Merchant  Car- 
in  olBoe,  was  substituted  as 
ia  Us  siead.  The  parties  waived  a 
jHT  and  submitted  the  case  to  the 
mmt  ianea  of  facts  as  well  as  of  law. 
■ade  a  spedal  finding  of  facts, 
It  aiypcared  as  follows: 

before  the  commencement  of 
a  citizen  of  said 
frr  the  yean  1874,  1875,  1876  and  1877 
m  aocotdanoe  with  law,  pur- 
full  and  accurate  lists  of 
property  subject  to  taxation; 
reooved  and  acted  upon  as 
natil  tbe  38d  June,  1878,  when 
soAor  caoaed  defendant  to  be  sub- 
*  avpear  imakuUer  before  him  at  his 
0^  lafomation.   pursuant  to  the 
Ml  case  provided,  of  all  property 
Mi  knowledge  which  had  not  been  dul  v 
utkm.    The  defendant  accora- 
and  Bobmitted  to  an  examina- 
■dtrgotog  examination  the  au- 
to Ub  a  Bat  of  Judgments  and 
b  favor  not  inchided  in  his  tax 
sad  there  tokl  him  that,  un- 
of  the  auditor  of  State,  be  felt 
Ae»jo  make  a  supplemental  asseas- 
tf  nm  for  the  four  yeara  named,  of 
vUch  he  owned  during  that 
wisiobiect  to  taxation  in  said 
Mbdnded  fai  his  returns;  called 
■  MMiioa  to  the  statute  under  which 
IB  pvBoeed;  and  requested  such  ex- 
ht  aight  deem  it  proper  to  make, 
made  such  explanations 

IB     ~ 


«aiy  aodoe  given  by  the  audi- 
'  a.  of  hia  intention  to  assess 
il  property  owned  by  him 
iM  DOC  included  in  histax 


to  assess  the  de- 

of  stock  in  the  Western 

for  each  of  the 

1877,  and  entered 

tax  duplicate,  and 

ID  iha  county  treasurer  for 

the  telegraph  stock  so 
■r  Tcaa  aforesaid,  and 
lacloded  in  his  returns 

U.  9..  Boos  2J. 


for  taxation,  nor  had  he  been  theretofore 
charged  with  or  paid  any  tax  on  the  same. 

The  Western  Union  Telegraph  Company 
was  organized  under  the  laws  of  l^ew  York;  it 
had  a  p^d-up  capital  of  $41,000,000;  most  of  iU 
property  was  situated  outside  of  Ohio;  it  owns 
4,950  nules  of  telegraph  wires,  with  the  chem- 
icals and  office,  furniture  used  in  connection 
therewith,  in  Ohio,  all  which  for  ten  years  past 
it  had  regularly  returned  for  taxation,  and  paid 
thereon  m>m  $10,000  to  $16,000  per  annum  of 
tax  to  the  State  of  Ohio. 

From  the  findings  of  fact,  the  court  deduced 
the  following  amon^  other  conclusions  of  law: 

"The  auditor's  said  supplemental  assessment 
was  authorized,  and  is  regular  and  valid,  and 
under  the  Statutes  of  Ohio,  as  constructed  by 
the  courts  of  the  State,  the  defendant  is  liable 
in  this  action  for  the  amounts  assessed  on  his 
Western  Union  Telegraph  stock,  and  judgment 
will  therefore  be  rendered  against  him  for  the 
tax  so  assessed  thereon,  with  the  damages  pre- 
scribed by  statute,  and  interest  and  costs." 

The  court  thereupon  rendered  judgment 
acainst  Sturges  for  $10,727.65,  "the  sum  so  as 
aforesaid  found  to  be  due;**  and  thereupon 
Sturges  sued  out  the  present  writ  of  error  to  re- 
verse that  judgment 

Mesirt.  Albert  O.  Riddle*  C.  H.  Sorib- 
ner«  Hennr  E.  OaTis  and  James  B. 
Pad^ttf  plaintiil  in  error. 

J/Mfft.  John  W.  Jennerand  Andrew 
Squire*  for  defendant  in  error. 

Mr,  justice  Woods  delivered  the  opinion  of 
the  court: 

The  first  contention  of  the  plaintiil  in  error  is, 
that  the  court  errod  in  holding  that  the  notice 
given  to  him  by  the  auditor  ox  Richland  Coun- 
ty  was  sufficient,  under  the  Statutes  of  Ohio, 
to  authorize  the  assessment  of  the  additional 
taxes,  and  in  admitting  evidence  of  what  was 
said  by  the  auditor  to  the  plaintiff  in  error 
when  the  latter  was  under  examination. 

Section  2782  of  the  Revised  Sututea  of  Ohio, 
originally  aecUon  84  of  the  Act  of  April  6, 
18^  (Swan  &  Oritch.  Stat.  1462)  provides,  hi 
substance,  that  if  the  county  auditor  shall  have 
reason  to  believe  that  any  person  has  given  to 
the  aaaeaaor  a  false  statement  of  his  personal 

Kopertj,  moneys,  or  credits,  investments  in 
nds,  stocks,  joint  stock  companies,  or  other- 
wise, which  are  by  law  subject  to  taxation,  or 
that  the  assessor  Iuub  made  an  erroneous  return 
of  any  such  property,  he  shall  proceed,  at  any 
time  oefoxe  tne  final  settlement  with  the  coun- 
ty treasurer,  to  charge  such  person  on  the  du- 
plia^  with  the  proper  amount  of  taxes,  and 
to  enable  him  to  do  this,  he  is  authorized  to  is- 
sue compulsory  process  and  require  the  attend- 
ance of  any  person  ''whom  be  might  suppose 
to  have  a  knowledge  of  the  articles  or  value  of 
the  personal  property,  moneys,  or  credits,  in- 
vestments in  bonds,  stocks,  joint  stock  com- 
pel^, or  otherwise,  and  examine  such  person 
or  persons  on  oath  in  relation  to  such  state- 
ment or  return;  and  it  shall  be  the  duty  of  the 
auditor  in  all  such  cases  to  notify  every  such 
person,  before  making  the  entry  on  the  tax  list 
and  duplicate,  that  he  may  have  an  opportuni- 
ty  of  ahowing  that  his  statement  or  return  of 
the  aaseasor  was  correct.  And  the  county  au- 
ditor shall  in  all  such  cases  file  in  hia  olDce  a 
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•tatement  of  the  facts  or  evidence  on  which 
be  made  such  correction."  Thete  provisions 
of  the  statute  have  been  in  force  ever  since 
AprU  5,  1809. 

The  findings  of  the  fact  show  that  the  plain- 
tiff in  error  was  sabpoenaed  to  appear  before  the 
auditor  to  give  information  of  all  property 
witliin  bis  luiowledge  which  had  not  oeen  re- 
'  turned  for  taxation,  and  that,  while  in  attend- 
ance before  the  auditor,  he  was  informed  by 
the  latter  of  his  purpose  to  increase  the  amount 
of  the  property  returned  by  him  for  taxation. 
This  was  a  substantial  compliance  with  the 
statute,  which  required  the  auditor  to  notifv 
the  taiqpayer,  before  makin|r  tbe  entry  of  such 
increase  on  the  tax  Ust  and  duplicate,  of  his 
purpose  to  do  so,  so  that  he  might  have  an  op- 
portunitv  of  showing  that  his  statement  or  the 
return  oi  tbe  assessor  was  correct.  The  sub- 
poDua  served  on  the  plaintiff  in  error  and  the 
conduct  of  the  auditor  under  it  gave  him  the 
opportunity  to  which  the  statute  entitled  him. 
[5161  ^^  ^®  plaintiff  in  error  contends  that,  be- 
side service  of  the  subpoena  requiring  him  to 
attend  upon  Uie  auditor  and  give  testimonjr  in 
relation  to  property  not  returned  for  taxation, 
he  was  entitlea  to  written  notice  before  the  au- 
ditor could  make  an  entry  on  the  tax  list  of  any 
\dditional  property  omitted  in  his  returns.  The 
statute  does  not  require  any  notice  in  writing 
except  the  compulsory  process  of  subpoena  to  be 
served  upon  the  person  called  to  attend  and  tes- 
tify. But  if  any  further  notice  was  required,  it 
was  waived  by  ttie  plaintiff  in  error. 

The  finding  of  the  Circuit  Court  shows  that 
he  appeared  and  submitted  to  an  examination 
touching  Uie  correctness  of  his  returns;  that  the 
auditor  told  him  during  such  examinatloa  thab 
as  auditor  he  was  requ&ed  by  his  duty  to  make 
a  supplemental  assessment  against  him  of  the 
property  which  he  had  not  included  in  his  re- 
turns for  the  four  years  mentioned  in  the  find- 
ings of  the  court,  and  requested  him  to  make 
such  explanations  of  his  returns  as  he  thought 
proper;  and  that  he  did  make  such  as  hechoee. 
It  does  not  appear  that  he  complained  that  he 
had  not  received  notice  of  the  purpose  of  the 
auditor  to  increase  the  assessment  of  his  prop- 
erty, or  tiiat  the  notice  was  not  in  writing,  or 
that  it  was  too  short,  or  that  he  asked  further 
time  for  consideration,  or  to  take  the  advice  of 
counsel,  or  to  produce  further  evidence.  From 
all  that  appears  by  the  record,  there  was  no  sur- 
prise; he  had  opportunity  to  establish  the  cor- 
rectness of  the  tax  returns,  and  to  show  the  au- 
ditor that  he  was  not  liable  to  an  additional  as- 
sessment. He  cannot,  therefore,  complain  of 
want  of  notice. 

Tbeplaintiff  in  error  next  insists  that  the  law 
of  187o,  by  which  the  auditor  assumed  to  cor- 
rect the  returns  of  the  plaintiff  in  enot  for 
the  years  tiom  1874  to  1877  inclusive,  and  place 
his  omitted  property  on  the  tax  list,  was  retro- 
active, and  ueref ore  forbidden  bv  secticm  28  of 
article  2  of  the  Constitution  of  Ohio,  which  de- 
clares that  "  The  General  Assembly  shall  have 
no  power  to  pass  retroactive  laws." 

Before  the  passage  of  the  Act  of  1878,  tbe 
law  of  Ohio,  section  1  of  the  Act  of  April  5, 
1809  (voL  46,  p.  175,  Laws  of  Ohio;  vol  2, 
(6171  ^^^  ^  Critch.  R  S.  of  Ohio,  p.  1488),  pro- 
vided that  all  property  wh^her  real  or  person- 
al, In  the  State,  au  moDeya,  credits,  investments 
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in  bonds,  stocks,  etc.,  of  persons  residing  then 
in,  should  be  subject  to  taxation  and  entered  o 
the  list  of  taxable  property  for  that  purpose;  an 
section  6  of  the  same  Act  required  the  owner  t 
make  out  and  deliver  to  the  assessor  a  statemei 
under  oath  of  all  the  personal  property,  m< 
neys,  investments  in  bonds  or  stocks,  required  t 
be  listed  for  taxation.  This  was  the  law  in  fore 
during  the  years  for  which  the  taxes  sued  fc 
were  assessed  and  levied,  and  it  is  still  in  foro 

Section  84  of  the  Act  of  April  5, 1859.  re-ei 
acted  as  section  2782  of  the  Revised  Statutes  < 
Ohio  of  1880,  authorized  as  we  have  stated,  tl 
county  auditor,  in  case  he  believed  any  perse 
had  made  a  false  return  of  his  personal  prope 
ty,  investment  in  bonds  or  stocks,  to  proceed  i 
any  time  before  the  final  settlement  with  tl 
county  treasurer,  which  was  required  to  1 
made  annually,  to  correct  the  return  and  char] 
such  person  on  the  duplicate  with  the  prop 
amount  of  taxes.  By  section  1  of  a  suppl 
mentary  Act  passed  March  29,  1861  (voL  58, 
47,  Laws  of  Ohio),  it  was  provided  that  if  ai 
p^'son  whose  duty  it  was  to  make  a  return 
property  for  taxation  should  make  a  false  retur 
the  auditor  should  ascertain  the  true  amount 
the  taxable  property  that  such  person  ought 
have  returned,  and  add  thereto  fifty  p 
centum  on  the  amoimt  so  ascertained,  aj 
the  amoimt  so  ascertalDcd  with  the  fifty  p 
centum  should  be  entered  on  the  duplicate  I 
taxation.  These  enaAments  continue  in  for 
until  the  Act  of  May  11, 1878,  when  they  w< 
amended  by  section  48  of  that  Act  by  addii 
the  following  clause:  "And  the  inquiry  and  a 
rections  provided  for  in  this  and  the  next  » 
tion  may  go  as  far  back  as  the  same  can 
traced,  not  exceeding  Uie  four  years  next  pr] 
to  the  year  in  which  the  inquiries  and  com 
tions  are  made;  but  as  to  former  years  no  pen 
ty  shall  be  added  and  onlv  simple  taxes  shot 
be  claimed."  Laws  of  Ohio,  1878,  tit  18, 
456;  Rev.  Stat  of  Ohio  of  1880,  §  2781.  As  t] 
Act  took  effect  upon  its  passage,  it  authori^ 
the  auditor,  in  any  future  oorrecticms  and  t 
iustments  of  taxes  due,  to  extend  hh  inquir 
back  for  a  period  of  four  years.  It  did  not 
quire  him  to  wait  four  vears  after  its  passaj 
before  he  could  nve  it  full  effect 

It  is  this  amendment  of  April  11, 1878,  w^ld 
the  plaintiff  in  eiror  insists  is  retroacti ve.becai 
it  authorizes  the  auditor  to  go  back  tor  a  peri 
of  four  years  to  correct  false  returns;  where, 
before  its  passage  he  could  not  for  that  pur^M 
go  behind  his  annual  settlement  with  &e  tr 
surer. 

The  complaint  is  not  that  the  auditor  ^ 
required  to  add  fifty  per  centum  to  the  value 
the  omitted  prop^ty,  for  the  old  law  i 
thorized  him  to  do  that  provided  he  dki 
bef(»re  his  annual  settlement  with  the  com 
treasurer  and  the  new  law  authorized  hirn 
make  the  addition  of  fifty  per  centum  for  i 
currmt  year  only,  so  that  m  this  rcspeet  t 
new  law^did  not  change  the  old;  but  thai  it  \i 
not  competent  for  the  JL^islaturc  to  go  bchi 
the  annual  adjustments  made  of  the  taxes 
the  auditor  with  the  taxpayer;  that  if  the  Sti 
had  wroagfully  assessed  too  mudi,  the  citi: 
was  barred,  and  if  the  citizen  had  hstcMl  i 
little  tbe  State  was  haired,  and  that  Ic^'slati 
whkh  undcitook  to  opea  these  adjustnae 
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tkii  cooientkm  is  that  a  tax- 
t^  tt«  kai  been  eradiog  the  payment  of 
6k  froBB  Idm  br  makiDg  false  re- 
ititid  v^immtAr  behind  the  annual  set- 
by  the  auditor  with  the  treasurer, 
i  wui  ha  vamm  were  assumed  to  be  true, 
■:  'lA  ikr  L#pfliataje  can  pass  no  Act  b j 
t  :^«KfiMtT  ci  the  returns  can  for  a  limited 
Kwi  la  iki  CMC  f oar  jrears)  be  exposed,  and 
a  pi  BUI  of  the  taxes  enforced — ^in  other 
«^  totf  ibe  taxpajer  has  a  vested  right 
s  iK  fna  of  his  labe  returns.  Such  a 
be  sQstained.  FotAer  y,  Et- 
MXaia.  245. 
£  K  tjaaan,  no  ri^it  of  the  taxpayer  was 
IV  the  Act  of  1878.  His  investments  in 
ere  subject  to  taxation;  the 
mA  faiveaODeiits  were  due  to  the 
Bd  Ike  Act  of  1878  merely  provided  a 
'  i/f  vkach  the  taxes  might  be  assessed 
■L  54t%il  is  qnte  ol  the  annual  settlements 
=u  M^ttf  sadiur.  It  |Eaveanew  remedv to 
:« fSBi  far  caf acio^  a  ngfat  which  it  had,  aU 
'  )■>  yoaessed,  namely:  the  right  to  the 
kss^^B  propcfty  Qabfe  to  taxation. 
'  9US  •  Art  if  not  a  retroactive  law  TTlthin 
ctftheOoostitutionofOhio.  In  the 
V.  Wheti<r,2  Gal]..189,i/r.  Ju^ice 
a  retroactive,  or,  as  he  calls 
law:  ••  Upon  principle,  every 
stie^  tikes  away  or  impairs  vested 
E>«Vfa«d  nader  existing  laws,  or  creates 
«*  wiysrinn.  impoaes  a  new  duty,  or  at- 

dkiiWhty,  fai  respect  to  traaaac- 

already  past,  must  be 

■    The  Act  of  1878  took 

riglit  of  the  taxpayer;  it  im- 

no  new  dotv  or  obligation, 

lo  no  new  dliahili^  in  ref er- 

The  definition  of 

was  adopted   by   the  Supreme 

in  Bairden  ▼.  Hotden,  15  Ohio 

— tniiii|y  the  clause  in  the  Ck>n- 

4l  Ofcio  now  under  consideration.  Ap- 

M  drtnirtnn,  it  to  dear  the  provision 

B  tf  Hay  11, 1878,  comphUned  of,  is 

ts  *e  obtectioo  that  it  to  forbidden 

'— Htlijii  of  the  Bute.    See  also, 

r  Avoir,  11  Ohio  St.,  (Ml;   Oreen 

V.  OmmfUa,  16  Ohk>  St.  11;  Stats 

20    Ohio    St.  862; 

4  N.  H.,  16;  Clark  v.  Clark,  10 

r.  Onenlaw,  11  Id,,  200. 

are  ooodnsiva  against  the 

tkm  Icgtoiatkm  under  review  is 
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inatou  that  the 
In  dedding  that  certificates 
aodc  in  the  Western  Union 
.  fcdd  by  him,  were  taxable 

It  of  the  Constitution  of 

^  Laws  shall  be  passed  taxing 

raSa  an  moneys,  credits,  invest- 

)oint  stock  companies, 

the  Act  of 

ACritch,,1488), 

t  of  All 

as  passed.    It 

of  thto  Actas 

teal  or  per- 

credits,  invast- 


ments  in  bonds,  stocks,  joint  stock  companies 
or  otherwise,  of  persons  residing  therein,  *  *  ^ 
except  such  as  to  hereinafter  expressly  exempt 
ed,  shall  be  subject  to  taxation,  and  such  prop- 
erty, moneys,  credits,  investments  in  bonds, 
stocks,  joint  stock  companies,  or  otherwise,  or 
the  vsdue  thereof,  shall  be  entered  on  the  list 
of  taxable  property  for  that  purpose."  By  sec- 
tion 2  of  the  same  Act  it  was  enacted  as  follows: 
"That  the  term  investment  in  stocks,  when 
ever  used  in  thto  Act,  shall  be  held  to  mean  and 
include  all  moneys  invested  ♦  ♦  ♦  in  any  asso- 
dation,  corporation,  joint  stock  company,  or 
otherwise,  tlie  stock  or  capital  of  which  Is  or 
may  be  divided  into  shares,  which  are  transfer- 
able by  each  owner  without  the  consent  of  the 
the  other  partners  or  stockholders,  for  taxation 
of  which  no  special  provision  to  made  by  thto 
Act,  held  by  persons  residing  in  thto  State, 
eiUier  for  themselves  or  as  guardians,  trustees, 
or  agents." 

There  was  no  special  provision  for  the  taxa- 
tion of  such  property  as  the  shares  hdd  by  the 
plaintiff  in  error  in  the  Western  Union  Tde- 
graph  Company.  It  to  plain,  therefore,  that, 
under  the  Act  of  April  5,  1859.  the  shares  of 
stock  held  by  the  plaintiff  in  error  were  taxa- 
ble in  the  State  of  Ohio,  unless  they  were  ex- 
pressly exempted.  The  plaintiff  in  error  relies 
upon  an  exemption  contained  in  the  ninth  sub- 
division of  the  third  section  of  the  Act,  which 
to  as  foUows:  "9th.  Each  individual  in  thto 
State  may  hold  exempt  from  taxation  i)ersonal 
property  of  any  description,  of  which  such  in- 
dividual to  the  actual  owner,  not  exceeding  fifty 
dollars  in  value;  *  *  *  no  person  shall  be  re- 

auired  to  indude  in  hto  statement,  as  a  part  of 
le  personal  property,  moneys,  credits,  invest- 
ments in  bonds,  stocks,  joint  stock  companies, 
or  otherwise,  which  he  to  required  to  list,  any 
share  or  portion  of  the  capital  stock  or  prop- 
erty of  any  company  or  corporation  which  to  re- 
quired to  list  or  return  its  capital  and  prop- 
erty for  taxation  in  thto  State."  Rev.  Stat 
Swan  &  Critch.,  1441. 

Section  69  of  the  same  Act  provides  that  "  No 
person  shall  be  required  to  Itot  for  taxation  any 
certificate  of  the  capital  stock  of  any  company, 
the  capital  stock  of  which  to  taxed  in  the  name 
of  the  company." 

As  the  flndingB  of  the  Circuit  Court  show 
that  a  part  of  the  property  of  the  Western 
Union  Tdemph  Company  was  in  the  State  of 
Ohio,  and  uiat  it  paid  taxes  on  the  same  to  the 
6tate,the  plaintiff  in  error  insists  that  the  shares 
of  stock  hdd  by  him  in  the  company  were  ex- 
empted from  taxation  by  the  clauses  of  the  Act 
of  April  5,  1859,  which  we  have  quoted. 

Tms  contention  cannot  be  sustained.  The 
law  taxes  the  diaresof  the  plaintiff  in  error  un- 
less they  are  "expressly  exempted."  The  bur^ 
den  to  on  him  to  show  an  express  exemption. 

There  to  no  exemption  unless  the  payment  by 
the  Western  Union  Telegraph  Company  of  the 
tax  imposed  on  its  property  situatea  in  the 
State,  and  which  the  findings  of  fact  made  by 
the  Circuit  Court  show  was  but  a  small  part  of 
its  whole  property,  reUeves  from  taxation  iti 
shares  hda  l^  a  reddent  of  the  State. 

It  may  be  conceded  that  generally,  the  cap- 
ital or  tne  capital  stock  of  a  corporation  to  ita 
Property.    Amk  Tarn  Cam,  2  WiXL,  200  [(09  TJ. 
.,  bk.  17,  L.  ad.  798];  M$.  Bank  t.  Oomtmm' 
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vwUth,  9  WaU.,  853  [76  U.  8.,  bk.  19,  L.  ed. 
701].  But  the  shares  neld  by  the  stockholders 
are  distinct  from  the  capital  stock  of  the  cor- 
poration, and  the  taxation  of  both  is  not  ne- 
cessarily double  taxation.  Farrington  v.  Ten- 
nessM,  95  IT.  8., ,679  [Bk.  24,  L.  ed.,  5581;  D^t^ 
ing  V.  Perdiearies,  96  U.  8..  198  [Bk.  24,  L.  ed., 
654];  Bradley  ▼.  Bandar,  86  Ohio  8t.,  28.  The 
claim,  therefore,  of  the  plaintiff  in  error  is  to 
the  exemption  of  a  certain  class  of  his  property 
from  taxation.  But  it  has  been  repeatedly  held 
by  this  court  that  an  exemption  from  taxation 
must  be  expressed  in  clear  and  unmistakable 
terms  and  cannot  be  shown  by  doubtful  or  am- 
biguous language.  Providence  Bank  v.  BUlinrfs, 
4  Pet.,  514;  O^JUlan  v.  Canal  Co,,  109  U.  8., 
401[Bk.  27,  L.  ed.  9771. 

The  case  therefore  depends  upon  the  con- 
struction of  the  statute.  The  Supreme  Court 
of  Ohio  has  decided  that  shares  owned  by  a 
resident  of  Ohio  hi  a  foreign  corporation,  none 
of  whose  capital  was  taxed  in  Ohio,  but  all 
of  it  in  the  State  where  the  corporation  had 
its  home,  was  taxable  in  Ohio.  Brmdiey  y, 
Bauder  [Bupra'l,  "^^  controyersy  on  this  part 
of  the  case  is,  therefore,  reduced  to  the  ques- 
tion, whether  the  Legislature  has  clearly  and 
unmistakably  expressed  the  purpose  in  the  Act 
under  consioeration  to  exempt  from  taxation 
shares  in  a  foreign  corporation  owned  by  resi- 
dents of  Ohio,  men  but  a  small  part  of  the 
property  of  the  company  was  subject  to  taxa- 
[522]      tion  hi  Ohio. 

The  exemption  from  taxation  of  inyestments 
in  8toc]cB,proyided  by  the  statute,  applies  onl^  to 
shares  of  those  corporations  which  are  reqmred 
to  return  their  capital  and  property  for  taxa- 
tion in  the  State.  Jone»  y.  DatfU,  85  Ohio  St. , 
474.  This  clearly  means  those  corporations 
which  are  required  to  return  all,  or  substan- 
tially all  their  capital  and  property.  There  is  no 
rule  of  interpretation  by  which  the  statute  can 
be  held  to  apply  to  corporations  who  list  only 
a  small  part  of  their  property  for  taxation  in 
Ohio,  u  the  Legislature  had  intended  to  al- 
low an  exemption  in  such  a  case,  it  could  and 
would  have  expressed  that  purpose  by  words 
not  admitting  of  doubt.  As  the  shares  of  the 
plaintiff  in  error  in  the  Western  Union  Tele- 
ffraph  Ck>mpany  were  not  only  not  expressly, 
but  not  eyen  by  fair  implication,  exempted 
from  taxation,  we  are  of  opinion  that  the  tax 
complained  of  was  authorized  by  law. 

Lastly,  complaint  is  made  that  the  Circuit 
Court  erred  in  rendering  judgment  for  the  pen- 
alty and  interest  upon  Uie  additional  taxes  as- 
seflsed  against  the  plaintiff  in  error. . 

The  Judgment  of  the  Circuit  Court  was  for 
910,727.65,  which  is  less  than  the  taxes  de- 
manded in  the  petition  without  either  interest 
or  penal^.  The  findings  of  fact  do  not  show 
the  rate  of  taxation  for  any  one  of  the  four 
years  for  which  the  taxes  were  recoyered,  and 
It  is  impossible  for  us  to  say  that  anything  was 
included  in  the  judgment  but  the  simple  taxes.' 
It  is  true  that  the  court  said  in  its  conclusion  of 
law  that  Judgment  would  be  rendered  for  the 
taiL  with  the  damages  prescribed  by  statute, 
and  interest  and  costs. 

But  we  have  not  been  referred  to  any  statute 
which  giyes  damages  in  this  class  of  cases,  and 
there  is  nothing  in  the  findings  to  show  that 
anything  was  actually  include^  ^  ihe  Judg- 
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ment,  either  for  damages  or  interest  Tb 
amount  of  the  iudgment  was  based  upon  tin 
assessment  of  the  property  of  the  plaintiff  fa 
error  made  by  the  auditor,  a  sworn  public  offl 
cer.  Therefore  the  burden  is  on  the  plaiutil 
in  error  to  show  by  the  record  that  the  cour 
rendered  judgment  for  an  amount  not  author 
ized  by  law.    This  he  has  failed  to  do. 

Under  the  circumstances,  we  must  presume 
that  the  Judgment  of  the  Circuit  Court,  in  re 
spect  to  its  amount,  as  well  as  in  other  respects 
was  right,  unless  the  contrary  is  shown.  Ven 
tren  y.  Smiih,  10  Pet,  161;  toumeend  y.  Jam 
son,  7  How.,  714;  The  Ship  Potomac,  2  Blacl^ 
581J67  U.  8.,  bk.  17,  L.  ed.  2681. 

We  find  no  error  in  the  recordl 

Jtidffment  afflrmed, 

Trueoop7.   Test: 

James  H.  MoKenoej,  Clerk,  Sup.  Court,  U.  G 


NEW  ORLEANS,  SPANISH  PORT  ANT 
LAKE  RAILROAD  COMPANY.  P{f.  i\ 
Err., 

OEORGE    DELAMORE.     J.     R    ALCD 
GAUTHREAUX,  Civil  Sheriff,  et  al, 

(See  S.  a.  Reporter's  ed.,  501-6U.) 

Jurisdiction  —  review  of  judgments  of  Stai 
Co'irte—^nkruptey  of  corporation — scUe   c 
franchises  sustained. 

1.  This  court  has  Jurisdiction  to  review  the  juds 
ment  of  a  State  Court  agminst  the  validity  of  a  titi 
claimed  under  a  saie  in  bankruptcy. 

2.  The  jurisdiction  of  the  bankruptcy  oourt  t 
adiodlcate  a  railroad  company  bankrupt  and  to  a<i 
minister  its  property,  under  tte  Bankruptcy  Act,  i 
settled  by  the  decisions  of  the  Circuit  Courts  an 
this  court  is  unwilling  at  this  late  date  to  re-ezaa 
ine  the  question. 

8.  The  authority  to  mortoage  the  franchises  of 
railroad  company  neoessanlr  implies  the  power  t 
bring  the  f  ranchues  so  mortgaged  to  sale,  and  t 
transfer  them,  with  Uie  corporeal  property  of  th 
company,  to  the  purchaser. 

4.  where  the  franchises  of  a  railroad  oorporatlo 
essential  to  the  use  of  its  road,  and  other  tanglbl 

Sroperty,  can  by  law  be  mortgaged  to  secure  it 
ebo,  the  surrender  of  its  property,  upon  the  ban  k 
ruptoy  of  the  company,  carries  the  fraachisea,  an 
they  may  be  sold  and  passed  to  the  purchaser  at  tb 
bankruptcy  sale. 

5.  There  is  nothing  in  the  nature  of  a  oorporat 
franchise  under  the  law  of  Louisiana,  which  forbii] 
its  transfer  with  the  other  property  of  the  oorp< 
ration.  ^.      ^^^  _ 

[No.  253.] 

Argued  Apr.  15, 1885.    Decided  May  4*  ISSi 

IN  ERROR  to  the  Supreme  Court  of  the  Stat 
of  Louisiana 
The  history  and  facts  of  the  cose  appear  i 

the 

Statement  by  Mr.  Justice  Woodmi 

This  is  a  writ  of  error  to  bring  imder  rcvie- 

a  decree  of  the  Supreme  Court  of  Louisiana  r 

yersing  a  decree  of  the  Fifth  District  Court  f< 

the  Parish  of  Orleans. 

The  facts,  as  they  appeared  from  the  plca^ 

'SoTE.—Mnignij''j*—inuv6r  of  eornoration  to  mat 
aaae  its  vn'iterhi  and  frattdii^es,  M.  ft  I^  R.  R.  C 
V.  Berry;,  IK  U.  8.,  eOft,  bk.  SMflT,  noU;  Cbeeapeal 
ftO.  By.  Co.  V.  MUlHr,  (mt<,lt8,  noCs. 
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MfoDows:  TheCtnal 

.-v-:.^'£r  Piffk  and  Lake  Shore Raflroad  Com- 

corpocmtioo  omnized  under  the 

ml  tht  State  of  LomsUna.    By  an 

of  tbe  Qtj  of  New  Orleana,  nmn- 

.^UM.  artmhitoTBtlon  aoto^dated  Aagiut 

planted  to  the  corporation 

of  waj  from   the   neatral 

Screct,  oj  certain  other  desig- 

mkmg  th^  wnhankment  on  t& 

of  tbe  Orleans  Canal  totlielake 

ut^mimi  and  the  entire  route  beinff 

atf  limiu.     The  route  upon  which 

mA  WW  to  be  bmlt  was  subeeouently  modi- 

tn  crdbiaiioe  numbered  2,548,  administra- 

mam.  dated  Mardi  25.  1874.    The  com- 

(■■i'Mii  ml  and  uaed  a  railroad  upon  the 

t^  wvT  ao  eranted.    In  the  year  1876. 

;  t  praEMo  is  hankruptcy  filed  by  Edward 

iKfHOb  mtd  anocber,  the  railroad  cooipany 

ui  -.dkadMl  bankrupt  by  the  District  Court 

rsiaed  States  for  the  District  of  Louisi- 

BendescvLber  psopeity  and  assets  surren- 

^  ibe  baakrnpc,  were  "the  railroad 

aCaad  KBgular,  built  in  pursuance  of 

of  ibc  aakl  company,  and  the  vari- 

md  priril^ges  coofoTed  upon  said 

W  the  Oty  of  New  Orleans,   •  •  • 

Tcmd  bed  of  main  tmeks  and 

an  TigttiM  and  appurtenances  of 

as  weO  as  ri^ts  of  way 

•  •  and  an  t&  franchisee 

of  said  company. 

29. 1870,  the  aangnee  in  bank- 

r  s^yfiffd  ao  tbe  bankruptcy  court  for  an 

a.  mil  tbe  ijgmxftj  aboTe  described,  and 

of  tbe  company,  free  and  dear  of 

1  oo  Mar  19,  1877.  the 

prnred  for,  sind  directed 

la  be  MKle  oo  tlie  following  terms: 

aad  tbe  balance  on  one  and  two 

«o  be  aeuuwl  l^  mortgage  on  the 

*  Ob  July  14,  1877,  tSe  property 

wcfial  master  appointed  t^  the 

BL  Handy.    The  sale  was  af • 

by  the  court,  and  a  deed 

lo  tbe  purchaser  for  the 

"aH  tbe  rS^  of  way,  powers. 

^BMBJtiea  ana  franchises  conferred 

feMT  tbe  Ctty  of  New  Orleans  to  the 

Oty  Park  and  Lake  Railroad  Com- 

aoea  abore  mentioned.  At 

by  tbe  same  act,  Handy 

tbe  property  couTeyed  to 

aBTeo  for  two  thirds  of 

Tbe  mortgage  contained 


n.  1(C8.  a  new  railroad  compa- 
ader  authority  of  the  gen- 
of  Louisiana,  bearing  the 
tbe  ''Oanal  Stieei.  City 
Baiboad  Company,"  and  haT- 
li^ jecta  aad  imiposes  as  tbe  com- 
ber a^udicated  bankrupt. 
ipaar  Haadr,  oo  August  18, 
bw  p«bBe  Act  the  property  here- 
M^^Md  by  him  at  the  bank- 
m  JsbMiT  ransi  Street,  City 
m  SmQro&A  Company,  and 


Orleans,  by  an  ordinance  numbered  4,528,  ad- 
ministration series,  dated  May  22,  1878,  had 
granted  to  the  second  Canal  Street,  City  Park 
and  Lake  Railroad  Company  the  right  of  way 
upon  which  to  lay  a  railroad  through  and  on 
the  same  streets  and  along  the  same  route  as  had 
been  previously  granted  by  ordinance  to  the 
first  Cfanal  Street  aty  Park  and  Lake  Railroad 


of  New 


Both  Handy  and  the  railroad  company  to 
which  he  sold  the  property,  made  default  in  the 
payment  of  tbe  mortgage  debt,  and  at  the  suit 
of  JBlizabeih  Strathman  and  another,  holders  of 
one  of  the  mortgage  notes  made  by  Handy,  a 
writ  of  seizure  and  sale  was  issued,  and  the 
property  described  in  and  covered  by  the  mort- 
gage was  seized  and  sold  to  Moses  »chwarts  & 
Brother,  and  afterwards  conveyed  to  them  hy 
the  sheriff,  by  deed  dated  April  4, 1879. 

In  the  meantime,  on  March  81, 1879,  the  pres- 
ent plaintifP,  the  New  Orleans,  Spanish  Fort 
and  Lake  Railroad  Company,  had  been  organ* 
ized  under  the  general  law  of  the  State  for  the 
ornmizadon  of  corporations,  and  on  April  9. 
1879,  Schwartz  &  mother  sold  and  conveyed 
to  the  last  named  Railroad  Company  the  rail- 
road, "  with  all  and  singular  the  right  of  way, 
powers,  privileges  and  immunities  and  fran- 
chises conferred  and  granted  by  the  City  of 
New  Orleans  to  the  Canal  Street,  City  Park  and 
Lake  Railroaad  Company  "  by  the  ordinance  of 
August  5, 1878,  as  amended  by  the  ordinance 
of  March  24, 1874,  being  the  same  property 
bou^t  by  Schwartz  &  Brother  at  the  mortgage 
sale. 

On  NoTcmber  15,  1879,  George  Delamore, 
one  of  the  defendants,  recovered  a  judgment  in 
the  Fifth  District  Court  for  tbe  Parish  of  Or- 
leans for  $5,720  against  the  Canal  Street,  City 
Park  and  Lake  Railroad  Company,  being  the 
second  company  above  mentioned  organized 
under  that  name.  Delamore,  on  the  lith  day 
of  November,  1879,  caused  execution  to  issue 
on  this  Judgment,  which,  on  the  18th  of  No- 
vember, the  Sheriff  for  the  Parish  of  Orleans 
levied  on  a  certain  frame  building  or  structure 
Imownas  "the  pavilion,"  being  on  the  Bavou 
St  John,  at  or  near  the  entrance  thereto  into 
the  Lake  Pontchartrain,  and  also  on  "all  and 
singular  the  ris^t  of  way,  the  powers,  privi- 
leges, immunities  and  franchises  conferred  and 
granted  by  the  City  of  New  Orleans  to  the  Ca- 
nal Street,  City  Park  and  Lake  Railroad  Com- 
pany, under  and  by  virtue  of  an  ordinance  of 
the  City  of  New  Orleans,  being  No.  4,528  of 
the  administration  series  adopted  bv  the  Com- 
mon Council  of  the  City  of  New  Orleans  on  the 
21st  of  May,  1878." 

Thereup(m  the  plaintiff ,  the  New  Orleans, 
Spanish  Fort  and  Lake  Railroad  Company, 
filed  the  bill  in  this  case  in  the  Fifth  District 
Court  for  the  Parish  of  Orleans  a«[ainst  Dela- 
more and  the  Sheriff,  the  prayer  or  which  was 
for  a  writ  of  injunction  against  the  defendants 
to  restrain  them  from  advertising  or  selling,  or 
offering  for  sale,  the  property  so  levied  on,  as 
above  stated.  The  Fifth  IMstrict  Court  allowed 
the  injunction  as  prayed  for,  but  on  final  hear- 
ing so  modified  it  as  only  to  restndn  the  seizure 
and  Mde  of  the  rights  and  franchises  enjoyed 
by  the  plaintiff  which  it  acquired  from  Moses 
Sdiwaru,  and  decreisd  that  the  plaintiff  be 
quieted  in  the  enjoyment  and  poiseasion  of  tbe 
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Cnztit  in  the  case  of  BaU 
E,  R,  Cb.,  tl  Law  R^.,  138.  where 
fnadiiae  to  be  a  corporation  ia 
%  mdfjoat  of  oale  and  transfer  un- 
^T*  ao^M  poiitiTe  proTision  made  it 
'  out  the  modes  in  which  such 
arfer  maj  be  effected.    But  the 
bdd«  own  and  manage  a  raihoad 

are  not  necessarily 

Ther  are  capable  of  existinK 

fed  hj  natural  persons,  and 

natoie  incondstent 


considered  by  tliis 

tht  caae  oi  Morgan  ▼.  Louiiiana,  98 

B7  [Bk.  a,  L.  ed.  MO],  wh^e  it  was 

[icioa  from  taxation  was  a  rieht 

enitroed  corporation  to  which 

■ad  ^d  not  pass  upon  a  sale  of 

Mr,  Ju9Uce  Field, 

the  opinioQ  of  the  court,  distin- 

Lunity  from  taxation  from 

and  immunities  which, 

ire  the  franchises  of  a 

Henid:  "  The  franchises 

are  ri^ts  or  privi- 

^  to  the  operations  of 

and  without  which  itB  works 

be  of  little  rahie.  *  *  *  They 

pririleges  without  -  the 

of  wUch  the  road  Si  the  company 

he  aaooeaafully  worked.    Immuni^ 

Sa  Doi  cue  of  these.    The  former 

iweyed  to  the  purchaser  of  the  road 

rf  tfe!e  tamieitj  of  th£  company;  the 

incapable  of  transfer  with- 

directioiL" 

tef  ooiBioB  tbat  tboae  franchises  wnich 


dted  aare  described  as  necessary 
eBjufiueul  of  the  jxopeiij  of  a 
an  assJgfisMe  in  Louisiana, 
ii  BO  warrant  in  the  Jurispru- 
for  holding  the  contrary. 
of  being  transferable  at> 
of  a  railroad  as  are 
■■d  enj(>yment  by  the  com- 
shown  by  section  2806  of 
»  of  Louis&na(Act  of  1866. 
in  force  when  the  first  Caiuu 
■■d  Lake  Railroad  Coinpany 
haabeenin  fofoeevernnce. 
MfdOows:  "In addition 
bjlawiqxn  railroad 
railroad  company  established 
of  tfela  State  may  borrow,  from 
of  money  as  may  be  re- 
uMinicrton  or  repairs  of  any 
this  purpose  may  tasoe  bonds, 
•  secnrsd  by  mortgage,  upon 
aB  Chapropertyof  saidcom- 
mortgage  the  franchises  of 
impUes  the 
so  moitgaged  to 
with  the  coiporeal 
totbe  purchaser.    It 
mortgueona 
authonzed  by 
mortgagor  to  enforce 
dseUoy  the  main  Taloe 
dastroctioo  of  its  fran- 

Ihe  Act  of  1856,  the  Su- 


preme Court  of  Louisiana  has  recognized  the 
validity  of  the  transfer  to  individuals,  of  those 
rifl^hts  and  franchises  of  a  railroad  company 
without  which  the  road  could  not  be  success- 
fully used. 

In  the  case  of  Ohaffee  ▼.  Ludeling,  27  La. 
Ann.,  607,  It  was  declared  that  the  defendants, 
by  their  purchase  at  sheriff's  sale  of  the  prop- 
erty of  the  Yieksburg,  Shreyeeportand  Texas 
Railroad  Company,  a  Louisiana  corporation, 
acquired  "  the  privileges  and  franchise  of  the 
corporation,  its  powers  to  operate  Uie  railroad. 
The  sheriff 's  sale  made  them  the  owners  of  the 
road,  its  riebt  of  way,  its  property,  its  fran- 
chise, but  <ud  not  ana  coula  not  niake  them  a 
corporation.  *  *  *  This  sale  conveyed  to  them 
the  rights  and  property  of  that  company;  it 
made  them  Joint  owners  thereof."* 

There  is,  therefore,  nothing  in  the  nature  of 
a  corporate  franchise  under  ue  law  of  Louisi- 
ana which  forbids  its  transfer  with  the  other 
property  of  the  corporation. 

And  such  must  be  the  conclusion  whenever 
a  railroad  company  is  authorized  by  law  to 
mortgage  its  tangible  property  and  franchises. 
When  there  has  been  a  Judicial  sale  of  rail- 
road property  under  a  mortgage  authorized  by 
law,  covering  its  franchises,  it  is  now  well  set- 
tled that  the  franchises  necessary  to  the  use  and 
enjoyment  of  the  railroad  passed  to  the  pur- 
chasers. This  was  assumed  to  be  the  law  by 
the  opinion  of  this  court  pronoiinced  by  Mr, 
Juitiee  Matthews  in  the  case  ot  Memphis  B.  B. 
Co.  V.  Oommtmionen,  112  U.  S.,  609  [Bk.  28, 
L.  ed.  887],  when  it  was  said:  "  The  franchise 
>f  being  a  corporation  need  not  be  implied  as 
necessary  to  secure  to  the  mortgage  bondhold- 
ers or  the  purchasers  at  a  f oredosure  sale  the 
substantial  rights  intended  to  be  secured. 
They  acquire  the  ownership  of  the  railroad 
and  the  property  incident  to  it  and  the  fran- 
chise of  TOitintftininff  aud  Operating  it  as  such." 
See  also,  EaU  v.  SiMivan  B.  B.  Oo.,  21  Law 
R^.,  185;  Galveiton  B.  B.  Oa.  y.  Oowdrey,  11 
WaU.,  468  [78  U.  S.,  bk.  20,  L.  ed.  199]. 

It  follows  that  if  the  franchises  of  a  railroad 
corporation  essential  to  the  use  of  its  road,  and 
other  tangible  property,  can  by  law  be  mort- 
gaged to  secure  its  debts,  the  surrender  of  its 
property,  upon  the  bankruptcy  of  the  com- 
pany, carries  the  franchises,  and  they  may  be 
sold  and  passed  to  the  purchaser  at  the  bank- 
ruptcy sale. 

The  plaintiff , therefore,  by  virtue  of  the  bank- 
ruptcy sale,  and  the  subsequent  mortgage  sale 
and  the  several  mesne  convejrances  mentioned, 
acquired  with  the  tangible  property  of  the 
oriMnal  Canal  Street,  City  Parte  and  Lake 
RaUroad  Company  the  franchise  granted  by 
the  City  of  New  Orleans  to  1^  its  track  over 
the  streets  and  public  grounos  designated  in 
the  ordinance  of  August  6,  1878,  and  the 
amendatory  ordinance  of  March  24,1874.  This 
right  of  way  so  vested  could  not  be  affected  by 
the  ordinance  of  the  City  of  New  Orleans  to 
grant  a  shnihur  right  of  way  over  the  same 
streets  and  route  to  the  second  Canal  Street, 
Ci^  Parte  and  Lake  Railroad  Company,  and 


mr.K 


«Th6  sale  In  this  case  was  made  bf  virtue  of  a  writ 
of  ieisare  and  sate  tswdapoo  a  mortgage  executed 
bvtbe  Baihroad  Oompanj  upon  Iti  propertj  and 
tranobtoes  to  secure  Jtoibonds,  Bee  Jackson  v. 
Ludettng,  W  U.  &•  S13  [Bk.  S,  L.  sd.  IflOl. 
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the  acceptance  of  the  erant  by  the  latter  rail- 
load  company;  for,  as  It  was  not  in  the  power 
of  ^e  city  to  repeal  the  grant  to  the  first  com- 
pany by  an  ordinance  pa^ed  expressly  for  that 
purpose,  it  could  not  do  so  by  any  indirect  or 
roundabout  method. 
The  defendants  are  seekine  to  selL  upon  exe- 
rs  1 1 1  cution,  the  right  of  way  whidi  the  City  of  New 
"^  -■  Orleans,  by  its  ordinance  No.  4,528,  dated 
May  21, 1878,  attempted  to  grant  to  the  second 
Canal  Street,  City  Park  and  Lake  Raihroad 
Compaziy,  and  wmch  had  already  been  nanted 
to  the  nrst  company  of  that  name.  In  sub- 
stance and  in  effect  the  right  of  way  seized  by 
the  dieriff  at  the  instance  of  Delamore,  is  the 
right  of  way  owned  by  and  in  possession  of 
the  plidntiff,  and  forms  a  part  of  its  property, 
giving  value,  and  necessary  to  the  use  and  en- 
^yment  of  the  residue.  The  property  thus 
seized  in  execution  is  claimed  by  the  plaintiff, 
who  is  a  third  person,  not  a  party  to  thejudg- 
ment  on  which  the  execution  is  issued.  Tnis  Ib 
the  case  provided  for  by  aitides  895,  896,  897 
and  899  of  the  Code  of  Practice,  and  it  is  un- 
der these  articles  that  the  present  suit  is  brought 
and  Justified.  We  think  the  in  Jimction  granted 
by  the  FifUi  District  Court  restraining  tne  sale 
of  the  Tight  of  way  and  franchises  of  the  plain- 
tiff should  not  have  been  dissolved. 

8o  much  of  the  decree  qf  the  Supreme  (hurt 
of  Louisiana  at  uxu  appealed  from  in  this  ease 
M,  therefore^  renereed,  and  the  cauee  U  remanded 
to  that  court,  with  instructions  to  render  a  de- 
cree enioining  and  restraining  the  defendants 
from  advertifflngor  selling  or  offering  for  sale, 
K>n  the  execution  described  in  the  bill,  the 
rht  of  way  and  franchises  granted  by  the 
[ty  of  New  Orleans  to  the  Cuial  Street,  City 
Park  and  Lake  Railroad  Company  by  ordinance 
No.  4,528,  adndnistration  senes,  dated  May  21, 
1878. 
Trueoopy.   Test: 

James  H.  MoKenney,  Clerk,  Sop.  Oourt,  U.  8. 

Otted-116  U.  8m  684. 


[555]     PETER  O.  STRANG  bt  au,  Bfi,  M  Brr., 

AMARTAH  H.  BRADNER  bt  al. 

(See  8.  C,  Reporter's  ed.,  665^662.) 

BankruptciH'foree  of  term  " fraud'^-^iecharge 
doee  not  oar  ekUm  for  damaget  on  account  cf 
fraud— partnership. 

•L  The  rule  reaiBrmed  that  the  term  **fraud**  in 
the  dause  defining  the  debts  from  which  a  bankrupt 
is  not  relieved  by  a  discharge  under  the  Bankrupt 
Act,  means  positiye  fraud  or  fraud  in  fact,  involv- 
ing moral  turpitude  or  intentional  wrong,  not  im- 
plied fraud,  which  may  exist  without  bad  faith. 

2.  A  claim  against  a  bankrupt  for  damages  on  ac- 
count of  fraud  of  deceit  practiced  by  him,  is  not 
discharged  by  proceedings  in  bankruptcy;  nor  is  a 
a  debt,  created  by  his  fraud,  discharged,  even 
where  it  was  proved  against  his  estate,  and  a  divi- 
dend thereon  received  on  account. 

8.  If ,  in  the  conduct  of  partnership  business,  and 
with  reference  thereto,  one  partner  makes  false  or 
fradulent  misrepresentations  of  fact  to  the  injury 
of  innocent  parsons  dealing  with  him,  as  represent- 
ing the  firm,  and  without  notice  of  any  limitations 
upon  his  general  authortiy  as  agent  for  the  part- 
nership, htt  partners  cannot  escape  pecuniary  re- 

*Head  notes  by  Mr.  Justice  Harulh. 


sponslbility  therefor  upon  the  ground  that  the  mis- 
representations were  made  without  th^r  knofr* 
ledge;  especially  where  the  firm  appropriatea  tlM 
fruits  of  the  fraudulent  conduct  of  such  partner. 

[No.  246.] 
Argued  April  IS.  1885.    Decided  May  J^  1SS5. 

rl  ERROR  to  the  Supreme  Court  of  Neiii 
York. 

This  action  wa.^  brought  in  the  couit  belo-w 
by  the  defendants  in  error,  to  recover  certaii 
amounts  paid  by  them  to  take  up  certain  ac 
oonunodation  notes  alleged  to  have  bec»i  fraudu 
lently  procured  from  tnem  b^  the  defendants 

Th^  answer  set  up  the  discharge  in  bank 
ruptcy  of  two  of  the  defendants,  as  a  bar. 

The  trial  resulted  in  a  verdict  and  judgmen 
for  the  phuntiffs  for  $17,517.86.  This  judg 
ment  was  aflirmed,  on  appeal,  by  the  court  be 
low,  in  General  Term,  and  by  the  Court  of  Ap 
peals,  the  record  being  then  remitted  to  t!i 
court  below.  Whereupon  the  defendant  sxtet 
out  this  writ  of  error. 

The  facts  of  the  case  are  stated  by  the  court 

Messrs.  George  H.  Forsier  and  W.  Q 
De  Forest,  for  plaintifEs  in  error. 

*  Messrs.  Williaaa  F.  Co^r^^^U  and  Jctnu 
Wood,  for  defendants  in  error. 

Mr.  Justice  HarUui  delivered  the  oj^ioi 
of  the  court: 

On  the  1st  day  of  June,  1877,  each  of  the  a| 
pellants,  who  were  defendants  below,  receive 
from  the  District  Court  of  the  United  State 
for  the  Southern  District  of  New  York  his  dij 
charge  from  all  debts  and  demands,  which,  b 
the  Revised  Statutes  of  the  United  States,  till 
Bankruptcy,  were  made  provable  against  hj 
estate,  and  which  existed  on  the  3d  day  of  July 
1876--other  than  such  debts  as  were  by  lavr  e^ 
oepted  from  the  operation  of  a  disdiarge  i 
bankruptcy.  The  statute  excepts  from  tb 
operation  of  a  discharge  any  "debt  created  b 
the  fraud  or  embezzlement  of  a  bankrupt,  c 
by  defalcation  as  a  public  officer,  or  while  ac 
ing  in  a  fiduciarv  capacity;  but  the  debt  ma 
be  proved,  and  the  dividend  thereon  shall  be 
pavment  on  account  of  such  debt"  R.  8. 
5117.  To  tMs  action,  brought  by  api>elle< 
against  appellants  upon  a  cause  of  action  accn 
ing  prior  to  July  8,  1875,  the  latter  made  d< 
fense.  in  part,  upon  the  nound  that  their  n 
specnveoischarges  in  bauKruptcy  relieved  thei 
from  all  liability  to  plaintifrs.  In  the  Supr^ix 
Court  of  New  York  there  was  a  verdict  an 
Judgment  in  favor  of  the  pkuntiifs  for  the  suj 
of  $17,517.86.  That  judgment  having  hee 
affirmed  in  the  Court  of  Appeals,  the  quentio 
to  be  determined  upon  tms  writ  of  error  i 
whether  the  claim  or  demand  of  the  plaintifi 
is  one  from  which  they  were  relieved  by  the 
discharges  in  bankruptcy.  If  the  debt  wns  < 
that  character,  the  Judgment  below  must  be  r 
versed;  otherwise,  affirmed. 

The  evidence  before  the  jury  tended  to  e 
tablish  the  following  facts:  That  for  some  yeai 
prior  to  June,  1875.  the  plaintiffs  were  doin 
business  in  the  City  of  Rochester,  New  Tori 
as  partners,  under  the  style  of  Lowery  &  Bra< 
ner,  while  during  the  same  period  the  defen< 
ants  were  engaged  in  business  in  the  City  c 
New  York,  under  the  style  of  Strang  <fe  TIo 
land  Bros. ;  that  the  special  business  of  plaint  ifl 
was  the  purchase  of  wool,  which  they  f  orwanle 
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m  oonunifliioii  merduuiu,  to 

tfetflt  plaindilb,  for  the  accom- 

^  defcBdanis.  often  furnished  them 

for  the  purpose  of  en- 

oo  tyosiDess;  that  the  de- 

ai  these  notes,  paying  the 

out  of  the  proceeds  of  the 

and  with  money  remitted 

thjrtin  the  transactions  be 

the  plaintiffs  were  credited 

with  the  psooeeds  of  proi>erty 

aod  with  money  remitted 

charged  with  the  amounts 

the  notes;  that  on  or  about 

Itf^  I  IfCST  the  defendants  requested  the 

•^a^  ift  finMi  them  with  four  promissory 

-«  ff  sfapBl  $4,000  esch,  to  enable  them  to 

and  to  be  credited  to 
m  ihrir  acnTiHint,  in  accordance  with 
of  buMinaa  existing  between  the 
to  be  of  odd  amounts  and 
<f  dtferent  dates  before  the  time  they 
~  to  the  defendants,  so  that  they 
to  be  m^rm  for  real  indebtedness; 
to  that   request,  the  plaintiffs 
ined  to  defendants  tneir  four 
for    $4,825.50,    $4,826.25, 
I  ItT  a  lad  $4.927. 15,  each  at  four  months, 
I  w^miitdf,  on  the  1st,  9th,  15th  and 
^  «?  F^braaiy,  1873,  and  each  payable 
at  the  office  of  the  defenaants, 
Tork«  and  indorsed  by  the 
OB  or  about  April  4, 1875, 
to  piafntiffs  that  his  firm 
been  able  to  use,  those  notes, 
payable  at  their  office, 
lo  fend  them  four  other 

^  payable  at  the  Met- 

Baonk,  to  New  York  City,to 

of  those  dated  in  February. 

ideoce  tending  to  prove  that 

ntyiD^  nDoo  the  representation 

s  had  not  been  used,  and 

deaired  other  notes  to  be 

9xmratM  and  delivered  to 

uffOMiissory  notes,  each  at 

f«,800.  •4,961.25,  $4,800.80, 

^UM  si^wtciiery^  dated  18th,  14th,  10th, 

<f  SaRftL  1S79,  payable  four  months 

oraer  at  the  Hetropol- 

"Smw  York,  and  by  them 

tiaaa  defendants  requested 

the  notes  last  described, 

and  put  in  drcu- 

berel^  the  pUdn- 

compeDed 

u>  the  bolden;  that  when 

March  notes,  the  def  end- 

w«re  Insolvent,  but  that 

ao  plaintiffs;  that  be  made 

'  said  notes 

the  plaintiffs;  and 

~  to  pay  SQch  part 

ed.  principal  and 

which  they  obtained 

made  by  Strang  to 
no  active  par> 
the  Mcasra.  Holland, 
of  the  notes 
as  well  as  the  pro- 
all  went  Into  the 
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The  present  suit,  brought  to  recover  a  Judg- 
ment for  the  amount  plslntiffs  were  oompellol 
to  pay  to  bona  fide  holders  of  the  Mutdi  notes, 

Eroceeds  upon  the  ground  that  the  appeUees 
ave  sustamed  damages  bv  reason  of  toe  false 
and  fraudulent  representations  made  by  Strang, 
on  behalf  of  his  firm,  whereby  the  appellees 
were  induced  to  execute  and  deliver  to  that  firm 
the  four  notes  dated  in  March,  1875.  Is  that 
claim  for  damages  of  the  class  from  which  the 
bankrupts  were  relieved  by  their  respective  dis- 
cbarges in  bankruptcy? 

In  Neal  v.  Clark,  95  U.  S.,  709  [Bk. 
24,  L.  ed.  587],  it  was  held  that,  £3okhifi[  to  the 
object  of  Congress  in  enacting  a  generallaw  by 
which  the  honest  citizen  might  be  relieved  from 
the  burden  of  hopeless  insolvency,  the  term 
"fraud,"  in  the  clause  defining  the  debts  from 
which  a  bankrupt  is  not  relief  bv  a  discharge 
under  the  Bankrupt  Act,  should  be  construed 
to  mean  positive  fraud,  or  fraud  in  fact,  involv- 
Inf  moral  turpitude  or  intentional  wrong,  and 
not  implied  fraud  or  fraud  in  law,  which  may 
exist  without  the  imputation  of  bad  faith  or  im- 
morality. This  principle  was  affirmed  in  the 
recent  case  of  Henneqain  v.  CZ^tst,  111  U.  8., 
082  rBk.  28,  L.  ed.  5681,  where  will  be 
found  a  r^erence  to  the  leading  cases  in  this* 
country  and  in  England.  Under  this  rule  it  is 
impossible  toavoidthe  conclusion  that  the  debt 
in  question  was  created  by  positive  fraud  upon 
the  part  of  Strang,  representing  his  firm,  if  it 
be  true— and  the  Jury  proceeded  upon  the 
ground  that  such  was  the  f  act-^hat  ne  pro- 
cured the  notes,  dated  in  March,  by  represent- 
ing that  the  February  notes  had  not  been  and 
could  not  be  used  by  his  firm,  and  that  they  de- 
sired other  notes,  so  drawn  as  to  be  readily  ne- 
foUated,  to  take  their  place, when,  in  fact,  the 
'ebruary  notes  had  been  previously  put  into 
circulation  by  the  firm,  and  had  then  become 
obligations  upon  which  the  appellees  were  lia- 
ble to  the  holders.  There  is  no  pretense  in  the 
evidence  that  the  course  of  business  between 
Stranff  &  Holland  Bros,  and  the  plaintiffs 
woula  have  entitled  the  former  to  obtain  the 
March  notes,  so  long  as  those  dated  in  Febru- 
ary were  outstanding  obligations  against  the 
latter.  Hence  the  necessity  of  deluding  the 
plaintiffs  by  the  false  representation  that  the 
February  notes  had  not  been  negotiated  at  the 
time  the  notes  In  question  were  obtained. 

That  representation — as  the  Jury,  in  effect, 
found — was  made  with  the  intent  to  deceive  the 
plaintiffs  in  reference  to  the  actual  state  of 
thinffs,  and  to  Induce  them  to  do  what  defend- 
ants knew  thqr  would  not  otherwise  have  done, 
or  been  asked  to  do.  If  Strang's  conduct  does  not 
constitute  positive  fraud,  or  fraud  in  fact,  in- 
volving intentional  wrong,  It  is  difficult  to  con- 
ceive what  circumstances  would  have  amount- 
ed to  fraud  of  that  character. 

It  Is  contended,  however,  that  as  Straus  ft 
Holland  Bros,  were  under  a  legal  obligauon. 
apart  from  any  responsibility  for  the  allegea 
frandulent  representations  by  Strang,  to  pro- 
tect the  plaintiffs  against  Uabilitv  on  the  notes 
dated  hi  March,  the  latter  could  have  made  a 
claim  against  the  estates  of  the  several  bank- 
rupts, for  such  amounts  as  th^  were  compelled 
to  pay  on  account  of  their  being  accommoda- 
tion makera  and  indonen;  consequently,  it  is 
argued,  the  defendants  are  leleaaed,  l^  their 
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respective  dtacliBTgM  la  tnnlcruptcv,  trom  the 
preaent  claim  for  damages.  To  thfa  propoal- 
tion  there  an  two  anairerB:  1.  While  the 
pluntiits  might  hare  based  their  claim  entirelf 
upon  the  le^  obU^tlon  of  defendants  to  take 
up  the  notes  at  their  respectire  maturidee,  Uiej 
vere  not  bound  to  waive  theli  right  tc  proceed 
asaioat  the  defendants  for  damages  on  accwimt 
01  fraud  in  procnring  tludr  ezecation.  This 
action  is  IiTonght  to  recover  damageafor  the  de- 


«  protected  bj  their  discharges;  for,  it  Is. 
claim  provable  againat  their  astaiea  in  bankrupt- 

cj.  R.  s.  §g  am-aon.  5ii7-6ii».  a.  Kit 

liad  the  plaindfCa  waived  their  right  to  claim 
damages  speciflcallv  for  the  deceit  practiced 
upon  them,  and  made  a  dajma^iliist  the  estate 
of  the  bankrupts  based  wholly  upon  their  legal 
obligation  to  save  plain tifCs  harmless  on  account 
of  t£eir  being  the  makers  and  indoisets  of  the 
notes  in  question,  or  if  tke  present  action  bad 
been  based  uprat  thai  oblieaaon,  and  not  upon 
the  frand  committed  bvd^endams,itwou)daot 
follow  that  the  defen^nts  would  be  protected 
b7  tlieirdiscliarges  in  bankruptcy;  'or,  the  stat- 
ute ezpresalj  declarea  that  a  discharge  la  sub- 
•Ject,  even  in  rvspect  of  claima  provable  in  bank- 
tsail  i^pW>  ^  the  limitation  that  no  dM  ereated  by 
^  -I  iht  Jraad  of  the  bankrupt  shall  be  discharged 
bj  the  proceedings  in  bonkniplcr,  and  that  a 
deUio  treaUd  iokj  be  proved,  and  the  dividend 
thereon  shall  be  a  payment  on  aeeoimt  of  tucA 
dtbt.  R  S.  %i  fill7-fillS.  It  is,  therefore, 
clear  that,  whether  the  claim  asserted  by  plain- 
tifls  is  regarded  as  one  arising  out  of  the  deceit 
at  fraud  of  the  defendants,  or  as  a  debt  created 
bj  their  fraud,  the  discharges  in  bankrup.«7  do 
not  constitute  a  defense.  ^^ 

Tlte  onlv  other  question  to  be  deieruimed  la, 
whether  the  defendants,  John  B.  Holland  and 
Joseph  Holland,  can  be  held  liable  for  the  false 
and  fraudulent  representations  of  their  partner, 
it  beins  conceded  that  they  were  not  made  by 
their  dliectioti  nor  with  their  knowledge. 
Vltetber  this  action  be  renrded  aa  one  to  re- 
cover damages  for  the  decSt  practiced  upon  the 
SlalntUb,  or  as  one  to  recover  the  amount  of  a 
ebt  cnwWd  by  fraud  upon  the  part  of  Stnng, 
we  are  of  oidnlon  that  nis  fraud  la  to  be  im- 
puted, for  the  purposes  of  the  action,  to  all  the 
memben  of  hia  firm.  The  tiansactiOD  between 
him  and  the  plalnttOs  Is  b)  be  deemed  a  part- 
nership transaction  because.  In  addition  to  his 
rniretentatitai  that  the  notes  were  for  the  ben- 
efit of  his  Ann,  he  bad,  by  virtue  of  bis  agency 
for  the  purtnereblp  and  aa*  between  the  firm 


ity  to  negodotefor  piomlssc^  notes  and  other 
■acuilties  for  Ua  use.  Each  partner  was  the 
agent  and  representative  of  the  firm  with  refer- 
ence to  tU  businesB  within  the  scope  of  the  part- 
nership. And  if,  in  the  conduct  of  partner- 
ship bastnen  and  with  reference  thereto,  one 
partner  makes  falseor  fraudulent  misrepresent- 
ations of  fitct  to  the  bjury  of  Innocent  persons 
who  deal  with  him  as  representing  the  firm,  and 
without  noiloe  of  any  llmiiations  upon  bis  gen- 
eralauthorlty.  Us  portoen  cannot  escape  pecun- 
iary responsibility  therefor  upon  the  ground 
thu  suGii  misreneeenlations  were  made  with- 
out their  knowledge.  This  Is  especially  so 
when,  aa  in  the  case  before  us,  the  partners, 
8» 


Btochoea  T.  Unittd  State*.  18  WalL,  647-b  V 
U.  8.,  bk.  20.  L.  ed.  4951;  Stoiy.Part..  \ 
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True  copy.   Teat: 

James  B.  UoKenner,  Clerk,  Sop.  Ootut,  IT. 
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APPEAL  from  tbe  Third  Judicial  Dlau 
of  the  Terrftory  of  Utah. 
Tbe  history  and  facta  of  the  case  fully 
pearin  tUe 

Statement  by  Xr.  JiMiet  H»rl»nt 
This  is  an  appeal  from  the  Judgment  ui 
Aab«iu  eorptu  of  the  Third  Judicial  I>1bu 
Court  of  Utah,  remanding  tbe  appellant  to  : 
custody  of  the  Marshal  of  the  United  States^ 
whom  liB  had  been  arrested. 

The  arrest  was  made  tmder  tbe  authority 
a  warrant  of  the  Qovernor  of  Utah,  which 
cited  that  It  had  l>eeQ  represented  by  the  Gli 
emorof  Pennsylvania,  that  Louia  Regs^el  stc 
charged  in  that  Commonwealth  with  tUs  cri 
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rfMM^C  ffaod*  \ij  fabe  pretouei  from 
^Mi  ■««•  aid  ClwrteB  Ooodnun;  that  he 
W  M  b«H  tte  famlot  of  that  Common- 
«ri&,  Hd  had  ttkca  lefoge  In  Uw  Temloij 


A  had  ttkca  Rfon  li 
htkM  Hoceeded: 


d  OoTcnior  of  F< 

Too  are,  tbi 

t  laid  befon  the   Oov«rnor  of 
'  M  BM  ^t^gty  docwmeiitery,  aod  emlaraced 

:  Tit  wqwiAiijM,  In  the  coftonuij  fonn, 
'  te  fawMBt  at  PemiiTlTaniB,  leqaeating 
^^wt^i^aa  of  Regsel,  and  hia  ddiTeiy  to 
X^tf  hoMTlYuOa,  and  to  which  was 
^nd  a  cevf  M  the  indictroeot,  and  other 
WA  MdliYby  Mm  to  he  authentic.     C, 

i  k  M7  eertified  <xjpj  of  the  indicOneut 
^B^  to  !■  the    foregoing  leqaUtioD,  u 
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f»hia  found  a  true  bill  of  indictment  againgt  Louii 
teifKel,  cbaxvinff  him  with  the  crime  of  taXae  pre- 
tenses, and  that  the  said  Louis  Re«rel  is  a  fugitive 
from  Ju  tloe,  and  now  in  Salt  Lake  City,  Utah  Terri- 
tory. 

Frederick  Gentner. 
Sworn  to  and  subscribed  to,  this  10th  day  of  April, 
A.  D.  188S. 

C  Seal  of  Court  Quar- )  Allison  Hennesey, 

<  ter  Sessions,  County  V  per  Clerk. 

( Philadelphia.  ) 

Endorsed  :   Commonwealth  ot.  Louis  ReggeL 

[648]  The  foregoing  constituted  the  evidence  sub- 
mitted to  the  Qovemor  of  Utah,  on  which  his 
warrant  for  the  arrest  of  appellant  was  granted. 

From  the  order  denying  the  application  of 
the  petitioner  to  be  discharged  and  remandine 
him  to  the  custody  of  the  marshal,  an  appeal 
was  sJIowed  and  perfected  —  the  petitioner, 
pending  the  appeal,  being  placed  under  bond 
to  surrender  lumself  in  execution  of  the  judg^ 
mcnt,  if  it  should  be  affirmed,  modified,  or  dis- 
missed, and  obey  all  orders  made  herein  by 
this  court. 

Mr.  Arthur  Brown*  for  ai)peUant: 

The  action  of  the  Governor  in  issuing  his  war- 
rant, upon  the  requisition  of  another  governor, 
for  the  surrender  of  a  person  charged  with 
the  commission  of  a  crime,  is  subject  to  review 
at  the  inquiry  upon  a  writ  of  Itaiiai  corpus, 

BsopU  V.  Bradg,  66  N.  Y.,  182;  Bx  parte 
Smith,  8  McLean,  181;  Jones  v.  Leonard,  50 
Iowa,  106;  DaMs  Case,  122  Mass.,  824;  In  re 
Oreenough,  81  Yt.,  279;  Manchester  Case,  5 
CaL,  287;  Ex  parte  P/iizer,  28  Ind.460.  See 
also  Bol)b  ▼.  ChnnoOy,  111  U.  S.,  624  (Bk.  26, 
L.  ed.  541). 

The  Qovemor  has  not  jurisdiction  to  incar- 
cerate a  citizen  without  proof  that  he  has  actu- 
ally been  within,  and  committed  by  actual 
presence  a  crime  in,  another  State. 

Hurd.  Hab.  Corp.,  606,  609.  612,  615,  and 
cases  cited;  JBke  parte  Pfitzer,  supra;  Kings- 
bury's Case,  106  Mass.,  228;  Jones  v.  Leonard, 
9upra, 

The  affidavit  in  this  case  is  a  mere  nullity. 
An  affidavit  without  a  venue  is  a  nullity. 

TTiampson  v.  Burhans,  61  N.  Y.,  68;  Lane 
V.  Morse,  6  How.  Pr.,  894;  Cook  v.  StaaU,  18 
Barb.,  407. 

The  paper  purporting  to  be  an  indictment 
in  this  case  does  not  set  forth  any  crime. 

Commontoealth  v.  Strain,  10  Met,  521;  En- 
ders  V.  Beople,  20  Mich.,  288;  Oommontoeaith  v. 
Qoddard,  4  Allen,  812;  State  v.  Philbriek,  81 
Me.,  401;  State  v.  Orois,  13  Ind.,  669;  Jones  v. 
6to<0. 50  Ind..  478;  KeUeryf,  State,  51  Ind.,  111. 

(No  opposing  cotmsel  appeared.) 

[048]        2£r,  Justice  Harlaji  delivered  the  opinion  of 
the  court: 

This  case  arises  tinder  sections  5278  and  5279 
of  the  Revised  Statutes  of  the  United  States, 
which  provide: 

**  S  6S78.  Whenever  the  executive  authority  of  any 
rotate  or  Territory  demands  any  person  as  a  fugitive 
from  Justice  of  toe  executive  authority  of  any  State 
or  Territory  to  which  such  person  has  fled,  and 

8 reduces  a  copy  of  an  indictment  found  or  af- 
davit  made  before  a  mafiristrate  of  any  State  or 
Territory,  chargrinff  the  person  demanded  with  hav- 
ing committed  n-eason,  felony,  or  other  crime,  cer- 
tined  as  authentic  by  the  governor  or  chief  mafiris- 
trate of  the  State  or  Territory  from  whence  the 
person  has  fled,  it  shall  be  theduty  of  the  executive 
authority  of  the  State  or  Territory  to  which  such 
r»^r*on  has  fled  to  cause  him  to  be  arrested  and  s>> 
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cured,  and  to  cause  notice  of  the  arrect  to  bo  give 
to  the  executive  authority  making  sucn  demand 
or  to  the  aKcnt  of  such  authority  appointed  to  ec 
cure  the  fugitive,  and  to  cause  the  fugitive  to  ti 
delivered  to  such  agent  when  he  shalTappear.  1 
no  such  agent  appears  within  six  months  from  tfa 
time  of  the  aiVeet.  the  prisoner  may  be  diBcbarge< 
All  costs  and  expenses  incurred  in  the  apprehenc! 
ing,  securing  and  transporting  such  fugitive  to  tb 
State  or  Territory  making  such  demand  shall  \i 
paid  bysuch  State  or  Territory. 

**  S  wn.  Any  agent  who  receives  the  fugitive  tnl 
hlR  custody  shall  be  empowered  to  transport  him  t 
the  State  or  Toriiory  m>m  which  he  has  fled.  An 
e  verv  person  who,  by  force,  sets  at  liberty  or  reecu  i 
the  fugitive  from  such  agent  while  so  transportiu 
him.  shall  be  fined  not  more  than  $500,  or  Imprij 
oned  not  more  than  one  year.**  1  Stat,  at  L.^  oha] 
7,«1,«. 

It  is  not  necessary  to  consider  the  questio 
suggested  hy  counsel  as  to  the  right  of  me  €k>i 
emor  of  the  Territory  to  have  withheld  tt 
papers  upon  which  he  based  his  warrant  for  t\\ 
arrest  of  the  accused;  for,  the  record  sho^ 
that  the  requisition  and  the  accompanyLD 
papers  from  the  Governor  of  Pennsylvania  ooi 
stituted  the  evidence  upon  which  he  acted,  an 
were  submitted  to  the  court  to  which  the  wr 
of  habeas  corpus  was  returned. 

Under  the  Act  of  Confess,  it  became  tl 
duty  of  the  Governor  of  Utah  to  cause  the  a 
rest  of  Reggel,  and  his  delivery  to  the  agent  a] 
pointed  to  receive  him,  when  it  appeared: 
That  the  demand  by  the  executive  authority  < 
Pennsylvania  was  accomoanicd  by  a  copy  of  a 
indictment,  or  affidavit  made  before  a  ma^ 
trate,  charging  Reggel  with  having  committc 
teason,  felony,  or  o£er  crime  within  that  Stati 
and  certified  as  authentic  by  her  Governor.  \ 
That  the  person  demanded  was  a  fugitive  froi 
Justice. 

The  first  of  these  conditions  was  met  by  tl: 
production  to  the  Governor  of  Utah  of  the  ii 
dictment,  duly  certified  as  authentic,  of  XX 
grand  juiy  of  the  Court  of  Quarter  Sessions  < 
me  Peace  for  the  City  and  County  of  Philad« 
phia,  Pennsylvania,  wherein  the  accused  'wi 
chargCKl  wim  having  committed  the  crime  c 
obtaming  by  false  pretenses  certain  goods  wii 
the  intent  to  cheat  and  defraud  the  persot 
therein  named;  which  offense,  as  was  made  1 
appear  from  the  statutes  of  that  Commonweal  i 
(a  copy  of  which,  duly  certified  as  authentic 
accompanied  the  indictment),  isamisdemean^ 
under  the  laws  of  Pennsylvania,  punishable  t 
a  fine  not  exceeding  $500,  and  imprisoQmci 
not  exceeding  three  years. 

It  was  objected  in  the  court  of  original  ]ur! 
diction,  that  there  could  be  no  valid  reqiusitic 
based  upon  an  indictment  for  an  offense  le 
than  a  felony.  This  view  is  erroneous.  It  tvj 
declared  in  Kentucky  v.  Dennison,  24  How. «  i 
[66  U.  S.,bk.  16,  L.  ed.  726J,  that  the  wor^ 
*'  treason,  felony,  or  other  cnme  "  in  sectioti 
of  article  I.  of  the  Constitution  includes  evei 
offense,  from  the  highest  to  the  lowest,  kno^ 
to  the  law  of  the  State  from  which  the  acctisc 
had  fled,  including  misdemeanors.  It  was  the: 
said  by  Chief  Justice  Taney,  speaking  for  t] 
whole  court,  that,  looking  to  me  woras  of  t] 
Constitution,  "  To  the  obvious  policy  and  rx 
cessity  of  this  provision  to  preserve  hannoi 
between  the  States,  and  order  and  law  witlij 
tiieir  respective  borders,  and  to  its  early  ado 
tion  by  tne  Colonies,  and  then  by  the  Goof  cm 
eratcd  States  whose  mutual  interest  it  was  t 
give  each  other  aid  and  support  whenever 

11*  t\  * 
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I  to  tmaUtible,  that 
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__    the  appellant 
eoanectlcNi  with  thto 
in  tbe  light  of 

quertioo  as  to 

of  a  oo«irt  of  the  State  or  Terri- 
Iba  fngtUn  to  found,  (o  dto- 

'   — beoeter,  in  ila  Judg- 

rding  to  the  tecbnica! 


vr^ 


'  te C«  «<  rMiiajliaiiii  ererr  Indictment 
*  a  h  ^HNd  aad  adjodged  (afflctent  and 
■■  B  tow  wWcfe  cfaarget  the  crime  aob- 
«ite^  ■  ite  iMBCBage  ^  tbe  Act  of  Aaum- 
aomnitielfitt  and  preacribiog 
■M(  (■cf^or,  or.  if  at  common  tow 
bKttoa  Bacnreof  tbe  oSenae  charged 
wtf  MiilHMnoil  bf  tbe  Jut;  and 
^ismtmH,  wbldi  accompanied  the 
rf  (be  Govemor  of  PenujlTaula, 


nlvlo 
)f  the 
fUfe, 
rfthe 


ethat 
doe  of 
Con- 


In  Mine  proper  mj  that  he  wai  a  f ugf live  from 
Justice,  In  other  words,  the  appellfuit  wa«ea- 
Dtte(L  under  the  Act  of  Coagresa,  to  lostot  npoo 
proof  ihot  be  waa  witliin  the  demanding  Suite 
at  the  time  be  ia  alleged  to  have  commilted  the 
crime  charged,  anif  Bubeequentl^  withdrew 
from  her  jurisdiction  ho  that  he  could  not  be 
reached  bj  her  criminal  proceea.  Tbeststule, 
it  is  to  beobserred,  does  not  prescribe  the  clwr- 
■Cter  of  such  proof;  but  that  the  executive  nii- 
thority  of  (ho  Territory  wa«  not  required,  by  the 
Act  of  Coagrees,  to  cause  Ibe  arrest  oi  appel- 
lant, aud  bis  delivery  to  the  agent  appointed  by 
the  Qovernor  of  Penneylvaaia,  wltbout  proof 
of  tbe  tact  tt.at  he  was  ■  fugitive  from  justice. 
to,  in  OUT  judgment,  clear  from  Ibe  langimgeof 
that  Act.  Anyolber  interpretation  would  lead 
to  the  conclusion  that  the  mere  requlHition  by 
the  Executive  of  the  demanding  Stale,  occoni- 

Sinied  by  the  copy  of  an  indictment,  or  an  af- 
davit  before  a  magtotrate,  certified  bv  him  to 


Executive  of  the  State  or  Territory  n  bere  the 
accused  to  found,  the  dutrof  surrendering  him. 
although  be  may  be  aatiifled,  from  incontest- 
able proof,  that  the  accused  had.  In  fact,  never 
been  in  the  demanding  State,  and,  therefore, 
could  not  be  said  to  have  fled  from  its  Justice. 
Upon  the  Executive  of  the  Bute  in  which  the 
accused  to  foimd,  resta  tbe  responsiliility  of  dc- 
tertnlning,  in  some  legal  mode,  whether  he  Is  a 
fugitive  from  the  Justice  of  tbe  demanding 
State,  He  doea  not  fall  in  du^  If  be  makes  it 
a  condition  precedent  to  tbe  surrender  of  tbe 
aoctiaed  that  It  be  shown  to  him,  by  competent 
proof,  that  Uie  accused  to,  In  fact,  a  fugitive 
.rom  the  Justice  of  the  demanding  State. 

Did  It  suffldentlv  appear  that  the  appellant 
was.  as  representee!  by  the  executive  authority 
of  Pennsylvania,  a  fugitive  from  the  justice  of 
that  CommonwealthT  Weare  not  justified  by  the 
record  before  us  In  nylng  that  the  Governor  of 
Utah  should  have  held  the  evidence  Inadequate 
to  establish  that  fact.  The  warrant  of  arrest  re- 
fers to  an  affidavit  taken  before  a  notary  public 
of  Pennsylvania  showlntr  Reggel's  flight  from 
that  Commonweaiib.  There  was  no  such  atfl- 
davit;  but  the  reference,  maidfeatly,  was  to  the 
affidavit  made  by  Frederick  Qentner,  which  re- 
cited  the  flodlngby  tbe  grand  Jury  of  the  City 
and  County  of  Philadelphia,  of  a  true  bUl  of 
iDdiciment  cbargins Bcggel  with  "thecrimeof 
false  pretenses,"  and  stating  that  he  "to  a  fugi- 
tive from  justice,"  and  was  then  in  Salt  Laike 
City,  Utah  Terriioir.  Thto  to  sworn  to,  and  to 
attested  by  the  seal  of  the  Court  of  Quarter 
Sessions— the  court  in  which  the  prosecution 
to  pending.  It  to  not  entlrelr  clear  from  the 
reccnd,  aa  presented  to  us,  wnat  to  the  otSdal 
character  of  the  person  before  whom  the  affi- 
davit was  made.  The  reasonable  Inference  Is, 
that  the  affidavit  was  made  In  the  court  where 
tbe  prosecution  to  pending,  and  that  It  to  one  of 
the  papers  accompanvlog  the  requisition  of  the 
Oovemor  of  Pennsylvania,  and  which  ^  cer- 
tified to  be  authentic. 

It  to  contended  that  Oeutner's  sffldaMt  that 
Reggel  to  a  fugitive  from  justice  to  the  state- 
ment of  legal  conclusion,  and  to  materially 
defective  in  not  setting  out  the  facta  upon 
which  that  conclusion  rested.  Although  thai 
■tateuwDt  ptesenU,  in  some  aapecta  of  It,  a  quea. 
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ticA  of  law,  we  cannot  say  that  the  Governor  of 
Utah  enred  in  re^ntrding  it  as  the  statement  of 
a  fact,  and  as  sumcient  evidence  that  appellant 
had  fled  from  the  State  in  which  he  stood 
charged  wiUi  the  commissiooi  of  a  particular 
crime,  on  a  named  day,  at  the  City  and  County 
of  Philadelphia;  especially,  as  no  opposing  evi- 
dence was  brought  to  his  attention.  If  the  de- 
termination of  that  fact  by  the  Governor  of 
Utah  upon  evidence  introduced  before  him  is 
subject  to  ludidal  review,  upon  habeoB  corpus, 
the  accused,  in  custody  unaer  his  warrant — 
which  recites  the  demand  of  the  Governor  of 
Pennsylvania,  accompanied  by  an  authentic  in- 
dictment charging  mm,  substantially  in  the 
language  of  her  statutes,  with  a  specific  crime 
committed  within  her  limits — should  not  be 
discharged  merely  because,  in  the  judgment  of 
the  court,  the  evidence  as  to  his  beine  a  fugitive 
from  justice  was  not  as  full  as  might  properly 
have  been  required,  or  because  it  was  so  meager 
as,  perhaps,  to  adndt  of  a  conclusion  different 
from  that  reached  by  him.  In  the  present  case, 
the  proof  before  the  Governor  ot  Utah  may  be 
deemed  sufficient  to  make  a  prima  fade  case 
against  the  appellant  as  a  .iugitive  &om  justice 
within  the  meaning  of  the  Act  of  Congress. 

Judgment  cMrmed, 

Trueoopy.   Test: 

Jamee  H.  McKenney,  Gterk,  Sup.  Court,  U.  8. 

ated-^110n.8.«M. 


UNITED  STATES,  Appt,, 

c. 
RICHARD  R.  CORSON. 

<8ee  8.  d,  Beporter*8  ed^  <tl9-<BES.> 


Off  army  officer-^eiffeei  qf  revocation  of 
order, 

*\.  An  offloer  of  the  army  dinotoed  from  the 
tervioe  during  the  recent  cd^  war,  by  order  of  the 
President,  could  not  be  restored  to  his  positloo 
merghr  by  a  subsequent  revocation  of  that  order. 

2.  The  vacancy  so  created  can  only  be  filled  by  a 
new  appointment,  by  and  with  the  advice  and  con- 
sent of  the  Senate;  unless  it  occurred  in  the  recess 
of  that  body,  in  which  case  the  President  could  have 
granted  a  commission  to  ^ezpire  at  the  end  of  its 
next  succeeding  session. 

[No.  266.] 
Submitted  Apr.  f!f ,  1886.     Decided  May  i,  1885. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  of  the  case  appear 
In  the  opinion  of  the  court 

Mr,  S.  T.  Pliillips,  SoUeitor-Qen.,  for  ap- 
pellant 
Mr.  A«  S*  Worthini^n*  for  appellee. 

Mr.  Justice  HarUui  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  judgment  of  the 
Coiut  of  Claims  in  favor  of  appellee  for  the  sum 
of  $588— $828  of  which  represents  his  claim  for 
pav  as  captain  and  assistant  quartermaster  of 
volunteers  from  March  27,  lo65,  to  June  9, 
1865,  and  $210,  his  claim  for  pay  allowed  by 
the  Acts  of  March  8,  1865,  chap.  81,  §  4,  13 
Statat  L.,  497,  and  July  16, 1866,  chap.  181, 14 
Stat  at  L.,  94;  the  first  of  which  Acts  provides 
that  all  officers  of  volunteers  in  commission  at 

*  Head  notes  by  Mr.  Juttiu  ttapt.am 
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its  date,  below  the  rank  of  bri^adier-gcnei 
who  should  continue  in  the  military  service 
the  close  of  the  war,  should  be  entitled  to 
ceive,  upon  being  mustered  out  of  the  servic 
three  months'  pay  proper;  and  the  last  of  wbi' 
extended  the  provisions  of  the  first  Act  to 
officers  of  volunteers  below  tlie  rank  of  brij 
dier-eeneral,  who  were  in  the  service  on  M 
8,  1865.  and  whose  resignations  were  present 
and  accepted,  or  who  were  mustered  out  at  tl 
own  request,  or  otherwise  honorably  dischnrg^ 
from  the  service  after  the  9th  of  April,  1865.  j 

The  facts  are:  Appellee  enlisted  as  a  priva^ 
soldier  in  the  military  service  of  the  Unite 
States,  in  August,  1661.  Having  been  pn 
moted  from  time  to  time,  he  was  commissione 
prior  to  March  27,  1865,  as  captain  and  assid 
ant  quartermaster  of  volunteers.  His  servic 
was  continuous  from  August,  1861,  to  Marc 
27,  1865,  on  which  day  he  was,  by  order  < 
President  Lincoln,  dismissed  the  service.  Bi 
on  June  9,  1865,  an  order  was  issued  by  P^res 
dent  Johnson  revoking  the  order  of  dismissa 
and  restoring  him  to  his  former  position.  B 
an  order  issued  from  the  War  Department  ui 
der  date  of  June  19,  1865,  he  was  assigned  t 
duty  as  division  quartermaster  of  the  1st  Div 
sion,  1st  Army  Corps,  with  the  temporary  rani 
pay  and  emoluments  of  major  in  the  Quarte 
master's  Department  under  the  Act  of  July  > 
1864.  He  held  the  latter  position  until  Octob 
7,  1865,  when  he  was  honorably  mustered  o\ 
of  the  service  of  the  United  States. 

It  does  not  appear  that  there  was  any  attemii 
between  March  27,  1865,  and  June  9,  1865, 
fill  the  vacancy  by  another  appointment. 

In  Blake  v.  U.  8.,  103  U.  S.,  231  [Bk.  26,  1 
ed.  462],  it  was  said  that  "From  the  organiz 
tion  of  the  government,  under  the  present  Co 
stitution,  to  the  commencement  of  the  rece 
war  for  the  suppression  of  the  rebellion,  U 
power  of  the  President,  in  the  absence  of  stt 
utory  regulations,  to  dismiss  from  the  servi 
an  officer  of  the  army  or  navy  was  not  que 
tioned  in  any  adjudged  case,  or  by  any  depa 
ment  of  the  government."  See  also  MeKlra 
V.  U.  8.,  456  [Bk,  26,  L.  ed.  189];  Keye9  t. 
A,  109  U.  8..  889  (Bk.  27,  L.  ed.  9561.  B 
the  seventeenth  section  of  Uie  Act  of  July  1 
1862,  chap.  200,  12  Stat  at  L.,  596,  author!? 
and  requests  the  President  to  dismiss  and  d 
charge  from  the  military  service,  eiUier  in  t 
army,  navy,  marine  corps,  or  volunteer  f or< 
any  officer  for  any  cause  which,  in  Ms  iud 
ment,  either  rendered  such  officer  unsuital 
for,  or  whose  dismission  would  promote,  t 
public  service.  In  accordance  with  these  c 
dsions,  it  must  be  held  that  that  Act,  if  i 
simply  declaratory  of  the  long  establi^ed  la 
invested  the  President  with  authority  to  ma 
the  order  of  March  27,  1865,  dismissm^  app 
lee  from  the  service  of  the  United  States,  j 
restriction  or  limitation  was  imposed  upon  1 
authority,  in  that  regard,  until  the  passage 
the  Act  of  July  18,  1866,  chap.  176.  14  Stat, 
L.,  92,  repealing  the  seventeenth  section  of  t 
Act  of  July  17,  1862,  and  by  which,  also, 
was  declared  that  ''No  officer  in  the  military 
naval  service  shall,  in  time  of  peace,  be  d 
missed  from  the  service,  except  upK>Q  and 
pursuance  of  a  sentence  dt  court-martial  to  tl 
effect,  or  in  commutation  thereof.*'  That  A 
did  not  go  into  eftecUve  operation,  throu|^hc 
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This  action  was  biought  In  the  couit  below, 
b;  the  defendant  in  error,  to  recover  the  amount 
alleged  10  be  due  od  b  contract  for  the  con- 
itructlon  of  a  certain  Bectioo  of  a  railroad. 

Tbe  defendant  filed  a  general  demurrer  which 
nu  overniled  bf  the  court.  The  defendant 
then  filed  special  picas  and  the  case  was  tried 
by  a  Jury.  The  trial  resulted  In  a  Terdict  for 
the  plaintiff  for  (56,407.81,  including  interest 
On  a  motion  for  a  new  trial  the  court  held  that 
the  Ten][ct  was  excessive.  The  plaintiff  then 
remitted  (18,476.97  of  the  principal  sum  and 
the  court  rendered  Judgment  for  428,000,  with 
interest  from  March  1, 1878,  and  costs.  Where- 
upon tbe  defendant  sued  out  this  writ  of  evor. 

Tbe  facta  td  the  ca«e  are  ■nffldently  stated 
by  tbe  court. 

Meun.  Wm 
/.  ^uUiMi*,  for  plaintiff  In  ei 

^o  counsel  appeared  for  defendant  In  error. 

Mr.  Jiutiee  Hm-Imi  delivered  tbe  opinion 
of  tbe  court: 

Tlilt  cue  is  within  the  prindplee  announced 
in  EWbtrff  v.  U.  8.,  97  U.  8.,  W8  [BIc  H  L. 
ed.  11001,  and  Stoem^  v.  U.  8.,  lOS  V.  8.,  618 
[Bk.  27.'L.  ed.  IIXS]. 

Eiblberg  loed  the  Unll«d  States  spon  a  con- 
tract for  the  transportatioD  of  military,  Indian, 
and  government  stores  and  supplies  from  pofnte 
on  tM  Kansas  Padflc  Railway  to  posts  and 
stationa  in  certain  State*  and  Territories.  Tbe 
coobact  provided  for  payment  fcr  transporta- 
tion "In  all  cases  Mconiing  to  tbe  distance 
from  the  place  of  depamne  to  that  of  deUveir, 
tbe  dlstanoe  to  be  ascertained  and  fixed  by  tbe 
chief  quartamuster  of  tbe  District  of  New 
Uezloo,  and  in  no  case  to  exceed  tbe  distanc* 
by  the  naual  and  custtmury  route."  One  of 
tbe  laanes  to  that  cose  was  as  to  tbe  antbority 
of  that  officer  to  fix,  conclusively  for  tbe  par> 
ties,  the  distances  which  should  govent  in  the 
letUemcait  of  the  contractor's  acoounls  for 
transportation.  Then  was  neither  oUegatioB 
nor  [Moof  of  fraud  or  bod  faltb  tipoo  tbe  part 
of  t&at  otBcer  In  bis  discbarge  of  the  duty  im- 
poeed  upon  him  bj  tbe  mutual  assent  of  tbe 
Dortlea.  TbtoconrtMid:  "In  the  absence  of 
fiaudof  such  gross  mistake  as  would  neceeso- 
rOy  imply  hadfaith,  or  a  taUare  to  exercise  an 
honest  Judgment,  his  action  in  tbe  premises  is 
concludve  upon  the  appellant  as  well  as  upon 
the  gOTemmeot." 

This  principle  was  affirmed  and  applied  In 
Bteeentft  Oam,  In  which  be  sought  to  recover 
fnm  the  Cntted  States  tbe  price  of  a  wall  built 
by  him  aroond  a  national  cemetery.  Tbe  con- 
tract provided  that  the  wall  should  be  received 
and  become  the  property  of  the  United  Btatea, 
after  an  officer  or  dvll  cnftncor.to  bo  daoigDat- 
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ed  by  the  government  to  inspect  the  work, 
should  certify  that  it  was  in  ail  respects  such 
as  the  contractor  agreed  to  construct.  The 
officer  designated  for  that  purpose  refused  to 
so  certify,  on  tlie  ground  that  neither  the  ma- 
terial nor  the  workmanship  was  such  as  the 
contract  required.  As  the  officer  exerdsed  an 
honest  judgment  in  making  his  inspections,and 
as  there  was,  on  his  part,  neither  fraud  nor 
such  gross  mistake  as  implied  bad  faith,  it  was 
adjudged  that  the  contractor  had  no  cause  of 
action,  on  the  contract,  against  the  United 
States. 

Tliose  decisions  control  the  determination  of 
the  claim  arising  out  of  the  contract  here  in 
suit,  whereby  the  defendant  in  error,  who  was 
plaintiff  below,  covenanted  and  agreed  that  he 
would  furnish  all  the  material  required— which 
should  be  sound,  durable,  and  of  good  quality, 
and  approved  by  the  Company's  cnief  engineer 
—and  perform  all  the  labor  necessary  to  con- 
struct and  finish,  in  every  respect,  in  the  most 
substantial  and  workmanlike  manner,  the  grad- 
ing and  masonrv  of  a  certain  section  ^  the 
Martinsburg  ana  Potomac  Railroad. 

The  contract  provides  that,  to  prevent  all  dis- 
putes, the  enghieer  of  the  Company  "shall,  in 
ali  cases,  determine"  the  quantity  of  the  sever- 
al kinds  of  work  to  be  paid  for  under  the  con- 
f  552 1  tract,  and  the  amount  of  compensation  that  the 
appellee  should  earn  at  the  rates  therein  speci- 
fied; that  he  "shall,  in  all  cases,"  decide  every 
question  which  can  or  may  arise  relative  to  the 
execution  of  the  contract,  and  "his  estimate 
shall  be  final  and  conclusive";  that  in  order  to 
enable  Uie  contractor  to  prosecute  the  work 
advantageously,  the  engineer  "shall  make  an 
estimate  from  time  to  time,  not  oftener  than 
once  per  month,  as  the  work  progresses,  of  the 
work  done,"  for  which  the  Company  "will 
pay  in  current  money  within  twenty  per  cent 
of  the  amount  of  said  estimate  on  presentation"; 
that,  in  calculating  the  quantity  of  masonry, 
walling,  and  excavation,  the  most  rigid  geo- 
metrical rules  should  be  applied,  any  custom  to 
the  contrary  notwithstanding;  and  that  'When- 
ever this  contract  shall  be  wholly  completed  on 
the  part  of  the  said  contractor,  and  the  said  en- 
gineer thall  hate  certified  the  eame,  they  [the 
Company]  wiU  pay  for  said  work"  the  pnces 
in  the  contract  named. 

These  stipulations  were  emphasized  by  this 
additional  provision  in  the  agreement: 

"And  it  IS  further  agreed  that  whenever  the 
contract  shall  be  completely  performed  on  the 
part  of  the  contractor,amf  the  said  engineer  shcUl 
certify  the  same  in  writing  under  his  hand,  to- 
gethir  toith  his  estimate  aforesaid,  the  said  Com- 
pany shall,  within  thirty  days  after  the  receipt 
of  said  certificate,  pay  to  the  said  contractor,  in 
current  notes,  the  sum  which  according  to  this 
contract  shall  be  due." 

The  plaintiff  in  his  declaration,  which  is  in 
assumpsit,  sets  out  the  written  contract  in  full, 
and  counts  especially  upon  its  various  provi- 
sions. The  otner  count  is  the  ordinary  one  of 
ind^ntatus  assumpsit,  A  general  demurrer  by 
the  Company  to  the  whole  declaration  and  to 
each  count,  was  overruled.  This  action  of  the 
court  below  cannot  be  upheld  without  disre- 
garding the  express  conditions  of  the  written 
agreement;  for,  it  does  not  appear  from  the  de- 
claration that  the  engineer  ever  certified  in 
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writing  the  complete  performance  of  the  con 
tract  by  the  plaintiff,  together  with  an  cstimat 
of  the  work  done,  and  the  amount  of  compens:] 
tion  due  him  according  to  the  prices  estaliVishe^ 
by  the  parties.  Untu  after  the  expiration  o 
thirty  days  from  the  receipt  of  such  a  ccrtificai  c 
the  Company  did  not,  b^  the  terms  of  the  agre€ 
ment,  come  under  a  liability  to  pay  the  plaiDtU 
the  balance,  if  any,  due  to  him  under  the  cot 
tract.  Nor  does  the  declaration  state  any  fact 
entitling  him  to  sue  the  Company,  on  the  coi 
tract,  in  the  absence  of  such  a  certificate  by  th 
engineer,  whose  determination  was  madie  b 
the  parties  fiboal  or  conclusive.  And  upon  tl 
supposition  that  the  enjdneer  made  such  a  ce 
dficate  as  that  provided  by  the  contract,  thei 
is  no  allegation  that  entitled  the  plaintiff  to  g 
behind  it;  for,  there  is  no  averment  that  the  ei 
gineer  had  been  guilty  of  fraud,  or  had  mac 
such  gross  mistake  in  bis  estimates  as  neccss 
rily  implied  bad  faith;  or  had  failed  to  exerci 
an  honest  judgment  in  discharging  the  dui 
imposed  upon  him.  The  first  count  of  the  de 
laration  was,  therefore,  defective  for  the  wai 
of  proper  averments  showing  plaintiff's  right 
sue  on  the  contract,  and  the  demurrer  to  th 
count  should  have  been  sustained. 

As,  for  this  reason,  the  case  must  be  reman 
ed  for  a  new  trial,  it  is  proper  to  say  that, 
the  declaration  had  been  good  on  demurrer,  ^ 
should  have  been  compelted  to  reverse  the  jud 
ment  for  errors  in  the  instructions  given  to  t 
jury.  Several  instructions  were  asked  by  t! 
deiendant  embodying  the  general  propositii 
that  the  final  estimate  of  the  engineer  was  to 
taken  as  conclusive,  unless  it  appeared  frc 
the  evidence  that,  in  respect  thereto,  be  ^gv 
ty  of  fraud  or  intentional  misconduct.  Th< 
instructions  were  modified  by  the  court  by  a<j 
ing  after  the  words  "fraud  or  intentionaLl  m 
conduct"  the  words  "or  gross  mi^ake."  T] 
modification  was  well  calculated  to  mislead  1 
jury,  for  they  were  not  informed  that  the  mista 
must  have  been  so  gross,  or  of  such  a  natu 
as  necessarily  im^ed  bad  faith  upon  the  p 
of  the  engineer.  We  are  to  presume  from  t 
terms  of  the  contract  that  both  parties  cons 
ered  the  possibility  of  disputes  arising  betwc 
them  in  reference  to  the  execution  of  the  o 
tract.  And  it  is  to  be  presumed  that  in  th 
minds  was  the  possibility  that  the  en^oi 
might  err  in  his  determination  of  such  matc« 
Consequently,  to  the  end  that  the  interests 
neither  party  should  be  put  in  peril  by  c 
putes  as  to  any  of  the  matters  covered  by  th 
agreement,  or  in  reference  to  the  quantity  of  I 
work  to  be  done  under  it,  or  the  compcnsati 
which  the  phiintiff  might  be  entitled  to 
mand,  it  was  expressly  stipulated  that  the 
gineer's  determination  should  be  final  and  c 
elusive.  Neither  party  reserved  the  right 
revise  that  detemunation  for  mere  errors 
mistakes  upon  his  part.  They  chose  to  r 
his  estimates,  and  to  rely  upon  their  ric 
which  the  law  presumes  they  did  not  intend 
waive,  to  demand  that  the  engineer  should 
at  all  times,  and  in  respect  of  every  mat 
submitted  to  his  determination,  exercise  an  h 
est  judgment,  and  commit  no  such  mistakes 
under  all  the  circumstances,  would  imply  I 
faith. 

There  is  one  other  error  in  the  instruction 
which  it  is  proper  to  call  attention.  The  conti 
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that  the  price  and  ralue  of  the 

letoraed  by  the  engineer 

anjust  to  the  contractor, 

f  presume  fraud, 

by  the  engineer  in 

which  defendant  ex- 
for,  if  the  ma* 
described  in  the  contract 
'  if  the  parties  by  subse- 
or  implied,  autbor- 
iss— the  determina- 
migiit  be  controlled  by 
not  appearing  on  the  face 
the  estimate  of  the  en- 
.  of  the  contract  price. 
impeached  on  the  ground 
mistake  as  necessarily 
The  test  was  not  whether 
of  the  masonry  fixed  and  re- 
inadequate  and  un- 
did the  Jury  hare  the  right 
and  disregard  the  engineer's 
because   the    price,   upon 
ot^iiiallT  agreed  for  bridge 
to  be  inadequate  and  unjust; 
hew  enabled  them  to  make  for 
wliidi  they  did  not  them- 

aa  opfadoQ  upon  other 

Mbocdinate   character,  dis- 

d  the  defendant's  counsel, 

arise  upon  another  trial, 

and  the  case  remand- 

ftD  set  aside  fthe  Terdict  and 

for  such  further  proceed- 

wlth  this  opinion. 


Sopw  Oourt*  IT.  8. 


Anditor. 


%m^tkmtf  importi 
farpoww 

V.  8..  Boos  90. 


L  The  tenn  **  importi  **  as  used  In  that  olause  In 
the  Constitution  whioh  declare  that  ''No  State  shall, 
without  the  oonsent  of  ConnesB,  lay  any  impoeti 
or  duties  on  importa  or  ezpms,**  does  not  refer  to 
artioles  carried  from  one  State  to  another,  Imtonly 
toartioleB  imported  fromfOrelffn  oountrissinto  the 
United  States. 

t,  A  duty  onezports  must  eitlier  be  adoty  levied 
on  goods  as  a  condition  or  by  reason  of  theirez- 
portation,  or  at  leasta  direct  tax  or  doty  on  goods 
which  are  intMided  for  exportation.  Where  a  gen- 


eral tax  is  laid  on  all  property  alike,  it  cannot  be 
construed  as  a  duty  on  exports  when  faUinflr  upon 
iroods  not  then  intended  for  exportation,  though 


oiey  should  happen  to  be  exported  afterwards. 

8.  Tbe  Dower  of  Congress  to  regulate  oonuneroe 
among  toe  States,  is  exolosiye  wherever  the  mat- 
ter is  national  in  its  character  or  admits  of  one  uni- 
form system  or  plan  of  regulation.  No  State  has 
power  to  make  any  law  or  regulaticm  which  will 
affect  the  free  and  unrestrained  intercourse  and 
trade  between  the  States,  as  Congress  has  left  It^  or 
which  will  impose  any  discriminating  burden  or  tax 
upon  the  dtiiens  or  products  of  other  States,  com- 
ing or  brought  within  its  Jurisdiction. 

4.  So  long  as  Congress  does  not  pass  any  law  to 
regulate  commerce  among  the  several  States,  it 
thereby  indicates  its  will  that  that  commerce  shall 
be  free  and  untrammeled;  and  any  regulation  of  the 
subject  by  the  States  is  repugnant  to  such  free- 
dom. 

6,  Coal,  sent  by  the  owners  in  Pennsylvania  to 
their  agents  in  New  Orleans,  to  be  there  sold  for 
their  account,  upon  its  arrival,  becomes  a  part  of 
the  general  mass  of  property  of  Louisiana,  and  is 
subject  to  taxation  in  common  with  all  other  prop- 
erty, and  in  precisely  the  same  manner.  The  fact 
that  some  of  ft  is  subsequently  sold  for  exportation 
does  not  alter  the  case. 

6w  Woodruff  V.  Parfaam,  Bk.  19,  p.  dO^  affirmed. 

[No.  28.] 
Argued  Apr,  S,  1884,  Decided  May  4, 1885. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

The  petition  in  this  case  was  filed  in  the  Civil 
District  Court  for  the  Parish  of  Orleans, 
by  the  plaintiiZs  in  error,  to  restrain  the  defend- 
ants from  the  collection  of  certain  taxes  aUeged 
to  have  been  illegally  assessed. 

Upon  the  final  hiring  the  court  entered  a 
Jud^nent  dismissing  the  petition.  This  judg- 
ment having  been  mrmed,  on  appeal,  by  the 
court  below (88  La.  Ann.,  848),  the plamtiffs 
sued  out  this  writ  of  error. 

The  facts  of  the  case  are  stated  by  the  court 

Meure,  Chajrles  W.  Homer  and  Joseph 
P.  Homer*  for  plaintiffs  in  error. 

No  counsel  appeared  for  defendants  in  error. 

Mr.  JufUee  Bmdlejr  delivered  the  opinion 
of  the  court: 

This  suit  was  brought  by  the  plaintilb  in 
error  in  the  Civil  District  Court  for  the  Parish 
of  Orleans,  State  of  Louisiana,  80th  December, 
1880,  to  enjoin  the  defendant,  Houston,  from 
seizing  and  sellinjr  a  certain  lot  of  coal  belong- 
ing to  the  plaintiffs,  situated  in  New  Orleans. 
They  aUeged  in  their  petition  that  they  were 
resioents  and  did  business  in  Pittslnm,  State 
of  Pennsylvania;  that  Houston,  State  Tax  Col- 
lector of  the  upper  district  of  the  Parish  of  Or- 
leans, had  omcially  notUled  Brown  8l  Jones, 
the  sgents  of  the  plaintiffs  in  New  Orleans,  that 
they  (Brown  &  Jones)  were  indebted  to  the  State 
of  Louiriana  in  the  sum  of  i852.80,  state  tax 
for  the  year  1880  upon  a  certdn  lot  of  Pittsburg 
coal,  asseued  as  their  property,  and  valued  at 
$58,800;  that  they  (Brown  ft  Jones)  were  de- 
linguentB  for  said  tuc,  and  that  he,  said  Tax 
Couector,  was  about  to  seize,  advertise  and  sell 
said  coal  to  pay  said  tax,  as  would  appear  by  a 
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copy  of  the  notice  annexed  to  the  petition.  Th« 
[684]  plaintiffs  alleged  that  they  were  not  indebted 
to  the  State  ox  Louisiana  for  said  tax;  that  they 
were  the  sole  owners  of  the  coal,  and  were  not 
Sable  for  any  tax  thereon,  haying  paid  all  taxes 
legfljly  due  for  the  year  1880  on  said  coal  in 
Pennsylyiuiia;  and  that  the  said  coal  was  sim- 
ply under  the  care  of  Brown  A  Jones  as  the 
agents  of  the  plaintiffs  in  New  Orleans,  f osr  sale. 
Thierf  fturther  allege  that  said  coal  was  mined 
in  renni^lyania,  and  was  exported  &om  said 
State  and  imported  Into  the  State  of  Louisiana 
as  their  property,  and  was  then,  at  the  time  of 
the  petiaon,  and  had  always  remained.  In  its 
origmal  condition,  and  neyer  had  been  or  be- 
come mixed  or  incorporated  with  other  prop- 
erty in  Uie  State  of  Louisiana.  That  when  said 
assessment  was  made,  the  said  coal  was  afloat 
in  the  Mississippi  Riyer  in  the  Parish  of  Or- 
leans, in  t^e  orunnal  condition  in  which  it  was 
exported  from  Pennsylyania;  and  the  agents. 
Brown  &  Jones,  notified  the  board  of  assessors 
of  the  parish  that  the  coal  did  not  belong  to 
them,  but  to  the  plaintiffis,  and  was  held  as  be- 
fore stated,  and  was  not  subject  to  taxation, 
and  protested  against  the  assessment  for  that 
purpose.  Thepfidntiffs  ayerred  that  the  assess- 
ment of  the  tax  and  any  attempt  to  collect  the 
same  were  illegal  and  oppresdye,  and  contrary 
to  the  OonstitutLon  of  the  United  States,  article 
I,  sections,  paragraphs  1  and  8,  and  section  10, 
paragraph  2;  they  therefore  prayed  an  injunc- 
tion to  preyent  the  seizure  ind  sale  of  the  coal, 
which,  upon  giying  the  requisite  bond,  was 
granted. 

The  notice  of  assessment,  referred  to  in  the 
petition  and  annexed  thereto,  was  as  follows: 
^'OfQce  State  Tax  Collector,  Upper  District 
Pttriah  of  Orleans,  No.  24  Union  Street, 
New  Orleans,  Dec  20, 1880. 
To  Brown  £b  Jones,  Qranier  and  Ohariei  Street. 

Sir:  You  are  hereby  officially  notified,  in 
ocmf ormit^  with  the  proyisions  of  Act  No.  77 
of  1880,  that  the  state  taxes  assessed  to  you  on 
moyable  property  in  this  parish,  which  amount 
to  the  sum  of  1(862.80  (the  afgr^ate  assessed 
[625]  yalue  of  such  property  being  |58,900),  feD  due 
and  should  haye  been  paid  m  full  on  or  before 
theflrstday  of  the  current  month;  that  you  be- 
came a  delmquent  for  said  taxes  on  such  first 
day  of  December;  that  after  the  expiration  of 
twenty  days  from  the  date  of  this  notice,  I,  as 
tax  collector  of  the  upper  district  of  the  Parish 
of  Orleans,  will  adyernse  for  sale  the  moyable 
property  on  which  the  said  taxes  are  due  in  the 
manner  proyided  by  law  for  judicial  sales;  that 
tt  the  pnndpal  front  door  of  the  court-house, 
^here  the  Ciyil  District  Court  of  said  parish  is 
held,  I  will  sell  within  the  legal  hours  for  ju(U- 
cial  sales,  for  cash  and  without  appraisement^ 
such  portion  of  the  said  moyable  property  as 
you  shall  point  out  and  deliyer  to  me,  ana  in 
case  you  shall  not  point  out  sufficient  property 
that  I  will  at  once  and  without  further  delay 
sell  for  cash  without  appraisement  the  least 
quantity  of  said  moyable  property  which  any 
bidder  will  buy  for  the  amount  of  taxes  asessed 
upon  moyable  property,  with  interest  and  costs. 

Respectfully,  yours, 

J.  D.  Houston, 
State  Teas  ChOeetor,  Upper  District  Parith 

cf  OrUaner 

The  defendant  answered  with  a  general  de- 
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nial,  but  admitting  the  assessment  of  the  ta 
and  the  intention  to  sdl  the  property  for  paj 
ment  thereof. 

The  plaintiffs,  to  sustain  the  allegations  a 
their  petition,  produced  two  witnesses.  Ocorg 
F.  Bootes  tesUned  that  he  was  the  general  agen 
and  manaser  of  the  business  of  Brown  &Jone 
in  New  Oneans;  that  when  the  assessment  com 
plained  of  was  mads,  the  firm  had  paid  the  stat 
taxes  due  upon  their  capital  stock,  and  had  pai< 
state  and  dty  licenses  to  do  business  for  tba 
year;  that,  at  the  time  of  the  assessment  of  thi 
tax  in  que8tion,the  coal  upon  which  it  was  le%  i& 
was  in  the  hands  of  Brown  &  Jones,  as  agent 
for  the  plaintiffs,  for  sale,  haying  Just  arrive 
from  Inttsburg,  Pennsylvania,  by  flatboati 
and  was  on  sam  boats  in  which  it  arrived  an 
afloat  on  the  Mississippi  RIyer;  that  it  washel 
by  Brown  &  Jones  to  be  sold  for  account  of  tli 
plaintiffs  by  the  boatload,  and  that  since  the 
more  than  half  of  it  had  been  exported  f  roi 
this  country  on  foreign  steamships  and  the  be 
ance  of  it  sold  into  the  interior  of  the  State  f < 
plantation  use  by  the  flatboat  load.  Samii 
S.  Brown,  one  of  the  plaintifb,  testifled  that  tl 
plaintiffs  were  the  oxr  ners  of  the  coal  in  que 
tion;  that  it  was  mined  in  plaintiffs'  mine  : 
AU^heny  County,  Pennsylyania;  that  a  tax  < 
two  or  more  mills  was  paid  on  it  in  Pennsry 
yania  as  state  tax  thereon,  in  the  year  1880,  b 
ing  the  tax  of  1880:  that  a  tax  was  also  paid  c 
it  to  the  County  of  Allegheny  for  the  year  188 
that  it  was  shipped  from  Pittsburg,  Pennsi 
yania,  in  1880,  and  was  received  in  New  0 
leans  in  its  original  condition  and  in  its  origin 
packages,  and  still  owned  by  the  plaintiffa.  1* 
other  proof  was  offered  in  the  case. 

The  Louisiana  Statute  of  April  9,  1880.  A< 
No.  77,  under  which  the  assessment  was  mad 
proyided  as  follows : 

"Section  1.  That  for  the  calendar  year  188 
and  for  each  and  every  succeeding  calend 
year,  -there  are  hereby  levied  annual  taxc 
amounting  in  the  aji^regate  to  six  mills  on  t] 
dollar  of  Uie  assessed  vmuation  hereafter  to  1 
made  of  all  property  situated  within  the  State 
Louisiana,  except  such  as  is  expressly  exempts 
from  taxation  by  the  (Sutc)  Constitution." 

The  exemptions  from  taxation  under  1 
Constitution  of  Louisiana  do  not  affect  t 
question. 

Upon  the  case  as  thus  made  the  District  Coi 
of  the  parish  dissolved  the  injunction  and  d 
missed  the  suit  On  appeal  to  the  Suprei 
Court  of  Louisiana,  this  judgment  was  aflarm 
and  the  case  is  now  here  by  writ  of  error 
the  judgment  of  the  Supreme  Court. 

The  following  errors  nave  been  assigned  : 

"  The  lower  court  erred  in  holding : 

1st  That  Uie  tax  in  question  did  not  violi 
article  4,  section  2,  clause  1,  of  the  Fedej 
Constitution. 

2d.  That  it  did  not  violate  article  1,  aecti 
8,  clause  8,  of  the  same  instrument 

8d.  That  it  did  not  violate  article  1,  aecti 
10,  clause  2,  of  the  same  instrument" 

The  clauses  here  referred  to  are  these  : 

1.  *'The  citizens  of  each  Sute  shall  be 
titled  to  all  privileges  and  immunities  of  c 
zens  in  the  several  Btates. 

2.  '*  The  Con^press  shall  have  power  to  re, 
late  commerce  with  foreign  nations,  and  amc 
the  several  States,  and  with  the  Indian  tril 
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1  -So  BMe  dMlI,  without  the  consent  of 
kOifM.  bj  any  impoete  or  dotlee  on  im- 
A  J  jpoTii.  except  wbftt  maybe  abeolate> 
mmtn  lor  cxecotixigtts  inepectlon  lews." 
TW  iwimrtnntl  qumone  here  presented 
«e  cpMd  in  tke  Supreme  Court  of  Louiel- 
■^  »  whit  muiDcr  the  eul^lect  wfts  viewed 
pM nvt  oMj  be  leen  by  the  following  ex- 
as  fa«a  itt  opinioo.  filed  as  pert  of  the 
Tbe  coort  leid : 
nil  Act  [Act  Na  77  of  1(580] 
h  its  tvme  diicriminete  against 
iflf  eiha  Scatee  or  the  property  of 
rf  other  Statea,  bat  mbjecta  all 
hHk  10  taxation  found  within  the 
if  fli  own  dtiaena  or  dtizena  of 
imported  from  othror 
here,  to  the  same  rate  of 


tnl  TW  eoal  in  qneatkm  was  taxed  in 
■a«  vtt  all  other  iwopcftj  found  within 
Wehdd  fai  the  caeeof  JV^no  Orlsam 


TMmI  (h.  reoently  decided  by  us, 

*  that  the  daoae  in  the  Fed- 

igiring  to  Ooncress  the  power 

ieroe  with  foraJKn  nations  and 

r^taiBi  bad  DO  immedSate  relation  to 

'— yjanectlDO  with  the  taxing  power 

•t9m.  Insy  tax  tipoo  property,  it  is  true, 

BvriKiMRcrlaBB  theoperaticms  of  com- 

"^^iataMiBg  the  praita  to  be  derived 

hot  it  does  not 
to  a  regulation  of  com- 
Ike  Beaninc  of  ttie  Federal  Con- 
^^  «d  aeh  is  the  doctrine  kdd  down  by 
k  iHM  Oo«n  of  the  United  States. 
«»Jb«£  JL  Grm  BtetM$]  16  WalL, 
*  "C  Mk.  tl,  L.  ed.  167V 
^*i  oil  to  ennot  be  r^aided  as  a 
i  ^'^isrtlffisd  by  the  State  00  imports. 
••^•*>  r— striMthai  to  it,  and  torecog- 
prahfhltkMi  cootended  for, 
for  an  goods  and 


^^*™*ssdpiu|iegly  of  erer^kind  andde- 
"^^^  ^Cte  iato  Oe  Slate  for  sale  or  use, 


dflatit7  a  main  source 

to*t9lata.    Aa  we  bad  occasion  to 

^ » j*  ys  lilu  I  ad  ID,  the  word '  imports' 

been  coostruedto 


.  sail  innrtj  broo^tor  imported  from 
^^^sfBcrnloii,  Dot  solely  to  imports 


jjTjffr 


1^1  it     thaconatrtrritionofthecase 
ip  Iha  kit  objection  raised 
fa  error,  samdy:  that  the  tax 
ncta  and  exports, 
by  this  oooitin  the  case  of 
[Airral,  that  the  term 
la  Ihat  <imm  of  the  Con- 
that  "No  State  shall, 
of  Oongreas,  lay  any  im- 
>  hiwrts  or  exports,"  does  not 
canied  froin  one  State  into 
_^  ^^fy  ta  articies  imported  from 
J*  ^abW  laea  thm  United  States.    In 
T^  te  Cfesf  of  Mobile  bad  by  ofdhiaDce, 
*^anMM»  «riii  charter,  aothorixed 


brthls 
1]SU.&.SS(AlSB, 


the  collection  of  a  tax  on  real  and  personal  es- 
tate, sales  at  auction,  and  sales  of  merchandise, 
capital  employed  in  business  and  income  with- 
m  the  dty.  Woodruff  and  others  were  auo> 
tioneers  and  were  taxed  under  this  ordinance 
for  sales  at  auction  made  by  them,  including 
sales  of  goods,  the  product  cil  other  States  than 
AJabama,  received  br  them  as  consignees  and 
agents,  and  sold  in  the  original  and  unbroken 
packages ;  but  as  the  ordinance  made  no  dis- 
crimination between  sales  at  auction  of  goods 
produced  in  Alabiuna  and  goods  produced  in 
other  States,  the  court  held  that  the  tax  was  not 
unconstitutional.  A  contrary  result  must  have 
been  reached  under  the  ruling  in  Braton  y. 
Maryland,  12  Wheat,  449,  if  the  constitutional 
prohibition  referred  to  had  been  held  to  in- 
clude imports  from  other  States  as  well  as  im- 
ports from  foreign  countries  ;  for,  at  the  time 
the  tax  was  laid,  the  coDdition  of  the  goods,  in 
reference  to  their  introduction  into  the  State, 
was  precisely  the  same  in  one  case  as  in  the 
other.  This  court,  however,  after  an  elaborate 
examination  of  the  question,  held  that  the 
terms  "  imi>orts"  and  ''exports"  in  the  clause 
under  consideration  bad  reference  to  goods 
brought  from  or  carried  to  foreign  countries 
alone,  and  not  to  goods  transported  from  one 
State  to  another. 

It  is  unnecessary,  therefore,  to  consider  fur- 
ther the  question  raised  by  the  plaintiffs  in  er- 
ror under  their  third  assignment  of  errors,  so 
far  forth  as  it  is  based  on  the  assumption  that 
the  tax  complained  of  was  an  impost  or  duty 
on  imports.  The  other  assumption  made  un- 
der that  assignment,  that  some  of  the  coal  was 
afterwards  exported,  and  that  the  tax  com- 
plained of  was  therefore  pro  tanto  a  duty  on 
exports,  is  equally  untenable.  When  the  pe- 
tition was  filed  the  coal  was  Mng  in  New  Or- 
leans, in  the  hands  of  Brown  &  Jones,  for  sale. 
The  petition  states  this  in  so  many  words,  and 
Bootes  testifies  the  same  thing,  and  adds  that 
it  was  to  be  sold  by  the  flatboat  load.  He  also 
adds  that  at  the  tune  of  his  examination  more 
than  half  of  it  had  been  exported  to  foreign 
countries ;  but  he  probablv  means  that  it  Imd 
been  sold  to  steamers  sailing  to  foreign  ports 
for  use  on  the  same,  and  had  only  heen  ex- 
ported in  that  way.  The  complainants  were 
not  exporters ;  they  did  not  hold  the  coal  at 
New  Orleans  for  exportation,  but  for  sale  there. 
Bdng  hi  New  Orleans,  and  held  there  on  sale, 
without  reference  to  the  destination,  or  use 
which  the  purchasers  might  wish  to  make  of  it, 
it  was  taxed  in  the  hands  of  the  owners  (or 
their  agents)  like  all  other  property  in  the  city, 
rix  miUs  on  the  dollar.  Ir  after  this,  and  after 
being  sold,  the  purchaser  thought  proper  to  put 
it  on  board  of  a  steamer  bound  to  foreign  parts, 
that  did  not  alter  the  character  of  the  taxation 
so  as  to  convert  it  from  a  general  tax  to  a  du^ 
on  exporta.  When  taxedlt  was  not  held  with 
the  intent  or  for  the  purpoee  of  exportation, 
but  with  the  intent  and  for  the  purpose  ot  sale 
there,  in  New  Orleans.  A  duty  on  exporta 
must  either  be  a  duty  levied  on  goodsas  a  con- 
dition, or  by  reason  of  their  exportation,  or,  at 
least,  a  direct  tax  or  duty  onjroods  which  are 
intended  for  exportation.  Whether  the  last 
would  be  a  duty  on  exports,  it  is  not  neceaoary 
to  determine.  But  certainly,  where  a  general 
tax  is  laid  on  aU  nrooerty  alike,  it  cannot  be 

86t 


[629] 


633-^35 


SUFBEIOB  COUBT  OF  THX  UNITED  b^i'ATSa. 


Oct.  Titiu 


[630] 


[631] 


ooDStraed  as  a  duty  on  exports  when  falling 
upon  ffoods  not  then  intended  for  exportation, 
though  thegr  should  hi^pen  to  be  exported  af- 
terwards. This  is  the  most  that  can  be  said  of 
the  goods  in  auestion,  and  we  are  therefore  of 
opinion  that  tne  tax  was  not  a  duty  on  exports 
any  more  than  it  was  a  duty  on  imports,  with- 
in the  meaning  of  those  terms  in  Uie  clause 
under  consideration. 

But  in  holding  with  the  decision  in  Wood- 
rufY.Barkam  [«tfpra],that  goods  carried  from 
one  State  to  another  are  not  imports  or  exports 
within  the  meaning  of  the  clause  which  pro- 
hibits a  State  from  laying  any  impost  or  duty 
on  imports  or  exports,  we  do  not  mean  to  he 
understood  as  holding  that  a  State  may  levy 
import  or  export  duties  on  goods  imported  from 
or  exported  to  another  State.  We  only  mean 
to  say  that  the  clause  in  question  does  not  pro- 
hibit it  Whether  the  laying  of  such  duties  by 
a  State  would  not  violate  some  other  proTision 
of  the  Constitution,  that,  for  example,  which 
gives  to  Congress  the  power  to  regulate  com- 
merce with  foreign  nations,  amone  the  several 
States,  and  with  the  Indian  tribes.  Is  a  different 
question.  This  brings  us  to  the  consideration 
of  the  second  assignment  of  error,  which  is 
founded  on  the  clause  referred  to. 

The  power  to  regulate  commerce  among  the 
several  States  is  granted  to  Congress  in  terms  as 
absolute  as  is  the  power  to  re&^late  commerce 
with  foreign  nations.  If  not  in  aJl  respects  an 
exclusive  power;  if,  in  the  absence  of  Congres- 
sional action,  the  States  may  continue  to  reg- 
ulate matters  of  local  interest  only  incident^^ 
affecting  foreign  and  interstate  commerce,  such 
as  pilots,  wharves,  harbors,  roads,  bridges, 
tolls,  freiJB^ts,  etc,  still,  according  to  the  rule 
laid  down  in  Cooley  v.  Board  of  Wardens,  12 
How.,  819,  the  power  of  Conn'ess  is  excliisive 
wherever  the  matter  is  national  in  its  character 
or  admits  of  one  uniform  system  or  plan  of  reg- 
ulation; and  is  certainly  so  far  exclusive  that 
no  State  has  power  to  make  any  law  or  regula- 
tion which  wiU  affect  the  free  and  xmrestrained 
intercourse  and  trade  between  the  States,  as 
Congress  has  left  it,  or  whidi  will  impose  any 
discriminating  burden  or  tax  upon  the  citizens 
or  products  of  other  States,  coming  or  brought 
witnin  its  Jurisdiction.  AU  laws  and  regiDa- 
tions  are  restrictive  of  natural  freedom  to  some 
extent,  and  where  no  regulation  is  imposed  by 
the  government  which  mus  the  exclusive  power 
to  regulate,  it  is  an  indication  of  its  will  ^t 
the  matter  shall  be  left  tree.  So  long  as  Con- 
gress does  not  pass  any  law  to  regimtte  com- 
merce among  the  several  States,  it  hereby  indi- 
cates its  wHT  that  that  commerce  shall  be  free 
and  untrammeled;  and  any  regulation  of  the 
subject  by  the  States  is  repugnant  to  such  free- 
dom. Tnis  has  frequently  oeen  laid  down  as 
law  in  the  judgments  of  thJs  court  In  Wdtan 
V.  MUsourl,  9fU.  S.,  282  [Bk.  28,  L.  ed.  8501, 
Mr,  JtutieeFkad,  speaking  for  the  court,  said: 
"The  fact  that  Congress  mus not  seen  fit  to  pre- 
scribe any  specific  rules  to  govern  interstate 
commerce  does  not  affect  the  question.  Its  in- 
action on  this  subiect,  when  considered  with 
reference  to  its  legislation  with  respect  to 
f  orei^  commerce,  is  equivalent  to  a  decuuation 
that  mterstate  commerce  shall  be  free  and  un- 
trammeled. "  This  was  said  in  a  case  where  Uie 
plaintiff  in  error  had  been  convicted  of  selling 


goods  without  a  license  under  a  law  of  the  Sta 
of  Missouri,  which  prohibited  any  person  fro 
dealing  as  a  peddler  without  license,  and  wlii< 
declared  that  a  peddler  was  one  dealing  in  goo< 
or  wares  *'not  the  growth,  produce  ormai 
uf acture of  this  State  [MiBsounI,  bygoing  fro 
place  to  place  to  sell  the  same!^  1^  the  san 
purport  and  on  the  same  8u^1e(^  generally,  s 
QiAomv,  (^K2m,9 Wheat ,  209;  LieenM  Cast 
6  How.,  575,  592,  594,  000,  005;  Amcti^ 
Cases,  7  How.,  407,  414,  419,  445,  402^46 
OrandaU  v.  Nevada,  6  Wall,  85,  41-49  [78  I 
S.,  bk.  18,  L.  ed.  745,  740-7491;  P^iul  v.  Vt 

S'rUa,  8  WalL,  1^182-184  [75  U.  8..  bk.  1 
.  ed.  857,  8011;  Ward  v.  Marjdand,  12  Wal 
418,  480,  481  £79  U.  S.,  bk.  20,  L.  ed.  449,  455 
8kUeTaxonBaatD(HfBeeeipts,16WsSL,fm[\ 
U.  S.,  bk.  21,  L.  ed.  107];  The  LoUawanna, 
Wall.,  581  [88  U.  S.,  bk.  22,  L.  ed.  0041;  m 
derson  ▼.  Mayor  of  N.  71,  92  U.  S..  259  [B 
28,  L.  ed.  548J;  Sherlock  v.  AUini^,  98  U.  B., 
[Bk.  28,  L.  ed.  819];  JR.  B.  Co.  v.  Busen,  95 
8.,  405  [Bk.  24.  L.  ed.  527];  Cook  v.  JPimn^ 
vania,  97  U.  8.,  500  [Bk.  24,  L.ed.  1015];  O 
V.  Baltimore,  100 U.  B.,  434  (Bk.  25,  L.  ed.  743 
Tieman  v.  Sinker,  102  U.  8.,  128  [Bk.  20, 
ed.  108];  Backet  Co.  v.  CaUettsburg,  105  U.  J 
559[Bk.20,L.ed.  1109];  Transportation  Co. 
Barker^mty,  107  U.  8..  701  [Bk.  27,  L.  ed.  581 
and  see  Jaoran  v.  Nets  Orleans,  112  U.  S., 
[Bk.  28,  L.  ed.  0581. 

In  the  case  of  H.  B.  Co.  v.  Husen  [Bk.  i 
L.  ed.  5291,  in  which  another  law  of  t 
State  of  Missouri  came  up  for  consideratic 
which  declared  that  no  Texas,  Mexican 
Indian  cattle  should  be  driven,  or  otherw 
conveyed  into  the  State  between  the  first  of  M 
and  first  of  November,  unless  carried  throu 
the  State  in  cars,  without  being  unloaded,  tl 
court,  through  Mr.  Justice  Strong,  said:  " 
seems  hardly  necessary  to  argue  at  lengUi  tb 
unless  the  statute  can  be  Justised  as  a  legitime 
exercise  of  the  police  power  of  the  State,  it  j 
usurpation  of  the  power  vested  exclusively 
Congress.  It  is  a  plain  regulation  of  interst 
commerce,  a  regulation  extending  to  prohi 
tion.  Whatever  may  be  the  power  of  a  St 
over  commerce  that  is  completely  internal 
can  no  more  prohibit  or  regulate  tnat  whicb 
interstate  than  it  can  that  which  is  with  f  orei 
nations."  In  short,  it  may  be  laid  down  as  l 
settled  doctrine  of  this  court,  at  this  day,  tbt 
State  can  no  more  regulate  or  impede  comme 
among  the  several  States  than  it  can  regulate 
impe(&  commerce  with  f oreiffli  nations. 

This  being  the  recognized  law,  the  questj 
then  arises  whether  the  assessment  of  thetajc 
question  amounted  to  any  interference  with 
restriction  upon  the  free  introduction  of  ) 

glaintifb'  coiu  from  the  State  of  Penni^lvaj 
ito  the  State  of  Louisiana,  and  the  free  oispc] 
of  the  same  in  commerce  in  Uie  latter  State; 
other  words,  whether  Uie  tax  amounted  to  a  r 
ulation  of,  or  restricUon  upon,  commeroe  am< 
the  States;  or  only  to  an  exercise  of  local 
ministraUon  under  the  general  taxing^ po'^ 
which,  though  it  may  mcidentaUy  aJiect 
subjects  of  commerce,  is  entirely  within 
power  of  the  State  until  Congress  shall  see  fil 
interfere  and  mi^e  express  regulatioDS  on 
subject. 

As  to  the  character  and  mode  of  the  nam 
ment,  litUe  need  be  added  to  what  has  aires 
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■1  b  WIS  Bot «  uz  impoaed  upon  the 
' » timiiLm  prodoct,  «r  m  th«  product  of 
t JtaMp tfcaa Lophtoii*.  Doratasinipoied 
^  ef  the  «m1  beine  imported  or  brought 
MMMak.  oorft  tkx  Impoaed  whilst  it  was 
Mr  «<  OBHit  Uuioagli  that  Stale  to  aome 
<aae  ef  deWiBBtioo.  It  was  iiopoaed  after 
b  kad  Mri»ed  at  ita  destination  and  was 
fwwle  Tbe  coal  had  come  lo  its  place 
.  tor  fcMl  dicpoa^  or  tise,  and  wasa  com- 
'!■  tte  Market  of  NewOrleaua.  Itmi^l 
■r  B  ttai  condtiion  for  a  jear  or  two 
wtmirfot  a  day.  Ithad  b^mea  part 
fj  Wirf  |j»uperlyinthe8late.  and 
I  ■  WM  Sued  for  the  current  year  (1880). 
As  proftstT  in  the  Citf  of  ^  ew  Orleana 
■id.  r«der'tbeUw,itcoiildnotbetaied 
^ri  ibe  following  year.  It  was  eub- 
B  ■»  diKTimlnatioa  in  favor  of  goods 
««n  Ike  ptodnctof  Louudana,  or  goods 
w^rt  Ae  pnnsty  of  ddzeas  of  Louisi- 
h  waa  tw  aiwrf  in  cuwaly  the  moe  manner 
k  ^uda  w^re  treated. 
K*>  t  be  aecioaatj  coaiended,  at  liw<t  in 
■SfE  of  anr  ooagTCflnonal  le^let^-.,  to 
'^IVT,  Ik^    all   goods   which  an*   the 


It  would  be,  and  tbat  It  would  be  an  eocroaclt- 
raent  upon  tbe  exclnalve  powers  of  Conneaai 
It  would  be  very  different  from  the  tax  laid  od 
auction  sales  of  all  property  Indiscriminately, 
as  in  the  case  of  VTaodruff  v.  Parham  [ttipra], 
which  bad  no  relation  to  the  movement  of  goods 
from  one  Stale  to  anotlier.  It  would  be  very 
diSercnt  from  a  tax  laid,  aa  In  the  present  case, 
on  properly  which  had  reached  ita  destination, 
and  had  become  pari  of  tbe  general  mass  of 
properly  of  the  city,  and  which  was  only  t&ied 
as  a  part  of  that  general  maaa  in  conimon  with 
ail  other  property  in  the  dty,  and  in  precisely 
the  same  manner. 

When  Congress  shall  see  St  to  make  a  regula- 
tion on  the  subject  of  property  transported  from 
one  Stale  to  another,  which  may  have  the  eOect 
to  give  it  a  temporaiy  exemption  from  taxation 
in  Uie  State  to  which  ll  is  transported.  It  wOl  be 
time  enough  to  consider  any  conflict  that  may 
arise  between  such  regulation  and  the  general 
tuing  iawB  of  tbe  Stale.  In  tbe  present  caso 
we  sec  no  aui;h  conflict,  either  In  the  law  itself 
or  in  tbe  proceedings  which  have  been  had 
under  It  and  sustained  tiy  tbe  state  tribunola, 
nor  any  conflict  with  the  ^neral  rule  that  a 
State  cannot  pass  a  law  which  ahall  interfere 
with  the  unrestricted  freedom  of  commerce 
between  tbe  States. 

In  our  opinion,  tlierefore,  the  second  aadgn- 
ment  of  error  is  unieoable. 

The  only  remaining  assignment  of  error  to  be 
constdered  Is,  that  tbe  lax  in  question  violated 
that  clause  of  the  fourth  article  of  the  Constitu- 
tion which  declares  that  "  The  el  tizana  of  each 
State  shall  be  entitled  to  all  privileges  and  im- 
muuiUes  of  citizens  In  the  several  Stales."  Aa 
the  applicability  of  this  objection  did  Dot  occur 
to  ua  upon  reading  the  record  of  the  case,  we 
have  carefully  examined  the  brief  of  tbe  plain- 
tiffs' counsel  for  light  on  the  subject,  bul  so  far 
aa  we  can  understand,  the  point  is  not  urged. 
We  are  certainly  unable  to  see  how,  or  In  wbat 
respect,  any  equality  of  privdeges  as  dtizena  baa 
been  denied  to  the  plaintUfa  by  the  imposiUon 
of  the  tax.  Their  property  was  only  taxed  like 
that  of  all  other  persons,  whether  dtizens  of 
Jxiui^ana  or  of  any  other  State  or  country. 
Not  tbe  alightest  discrimination  was  made. 

ThejvdmnaUoftha  BuprtmtOovrti^  Lavtit- 
ana  it  <ffivied. 

Tme  Mpy.   Test : 

Jamaa  H.  HoKeniKT.  dark,  Snp.  Court,  U.  8. 

ated-iu  D.  e„  tfs,  sn :  lu  u.  a. «. 
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In  the  Ciroult  Oourt  of  the  Unltad  States  for  the 
Korthem  Distrf ot  of  Ohio,  merely  allefrlnflr  lo  a  pe- 
tition for  remoyal,  that  the  defendant  was  not  an 
Inhabitant  of  Ohio,  and  was  not  found  there,  and 
was  not  personally  served  with  prooess  by  itself  or 
Its  offloerB.  was  not  suffldent  to  raise  a  defense,  un- 
der 1 780,  B.  8..  of  want  of  jurisdiction  in  the  Oir^ 
oult  Court,  without  also  negattvliur  servloe  of  pro- 
oess on  an  agent  of  the  defendant  In  Ohio  and  the 
actual  appearance  of  the  defendant  to  the  suit. 

t.  Want  of  jurisdiction,  set  up  to  avoid  a  judg- 
ment, must  be  shown  with  the  greatest  certainlr. 

8.  The  mere  fact  that  a  suit  in  a  State  Oourt  Is 
brought  on  a  judgment  recovered  in  a  Federal 
Oourt  does  not  entiue  the  defendant  to  removaL 

4.  The  colorable  transfer  of  a  riff ht  of  action  from 
a  person  against  whom  the  defendant  would  have  a 
right  of  removal,  to  one  against  whom  he  has  no 
such  right,  and  made  to  deprive  the  Federal  Court 
of  jurisdiction,  is  not  a  ground  for  removal;  but 
iuoh  a  transfer  is  a  matter  of  deCense  to  the  action. 

[No.  105.] 
Argued  Ifov.  t6, 1884.      Deeiddd  May  4, 1885, 

F  ERROR  to  tha  Supreme  Court  of  the  State 
of  New  York. 

This  action  was  brought  in  the  court  below, 
by  the  defendant  In  error,  on  ajudgment  a^inst 
the  defendant  in  the  Circuit  Court  of  the  unit- 
ed States  for  the  Northern  District  of  Ohio. 

Before  the  oommencement  of  the  trial,  the 
defendant  filed  a  petition  for  the  removal  of  the 
cause  into  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  New  York.  The 
court  refused  to  remove  the  cause  and  pro- 
ceeded with  the  trial,  which  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff  for  $8,578.44, 
including  coats. 

The  iudffment  was  afitoned,  on  successive  ap- 
peals, by  the  court  below  at  General  Term,  and 
Dy  the  Court  of  Appeals,  which  court  remitted 
the  reccord  to  the  court  below.  Whereupon  the 
defendant  sued  out  this  writ  of  error. 

The  facts  of  the  case  are  stated  by  the  court 

Mr,  Esek  Cowen*  for  defendant  in  error. 

JKMir#.  Edwin  B.  Smith*  iSX«p40n  Q,  Clarke 
and  WiUiam  Stanleif,  for  pkdntin  in  error. 

Mr,  JuiUee  Bradlejr  delivered  the  opinion 
of  the  court: 

This  was  an  action  brought  in  the  Supreme 
Oourt  of  New  York  by  Daniel  W.  Ford,  the 
defendant  in  error,  agiunst  the  Provident  Sav- 
ings  Life  Assurance  Company  (the  plaintiff  in 
error)  on  a  judgment  recovered  by  one  Charles 
Cochran  agunsl  said  Company  in  the  Circuit 
Court  of  the  United  States  for  the  Northern  Dis- 
trict of  Ohio,  and  aligned  by  Cochran  to  the 
plaintiff,  Foid.  The  complaint  contained, 
amongst  others,  the  following  averments,  to 
wit:  '"That  heretofore  and  on  or  about  the  12th 
day  of  December,  1876,  one  Charles  Cochran, 
then  a  resident  of  the  State  of  Ohio,  in  due 
form  of  law,  commenced  an  action  in  the  United 
States  Circuit  Court  for  the  Northern  District 
of  Ohio  against  th6  defendant  in  this  action, 
praying  for  a  Judgment  against  said  defendant 
zor  $20,000  damages;  that  the  defendant  in  said 
action  and  herein  duly  appeared  in  said  action 
and  answered  the  petition  or  complaint  of  said 
Cochran,  and  after  trial  had  of  the  issues  thus 
joined,  at  which  the  defendant  therein  and  here- 
in duly  appeared,  judgment  was  duly  directed, 
and,  subsequently,  and  on  or  about  the  10th 
day  of  October,  1878,  was  duly  entered  and 
docketed  in  the  office  of  the  clerk  of  said  United 
States  Circuit  Court  for  the  said  Northern  Dis- 
trict of  Ohio,  in  favor  of  the  said  complainant, 
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Cochran,  and  against  the  said  The  Provident 
Savings  Life  Assurance  Society  of  New  York, 
the  defendant  therein  and  herein,  for  the  sum 
of  ft8,805y^  damages  and  costs. 

This  plaintiff  further  alleges  that  on  or  about 
the  80th  day  of  November,  1878,the  said  Charles 
Cochran,  the  complainant  in  said  action  and  the 
then  lawful  holder  and  owner  of  said  judement, 
duly  assigned  and  transferred  to  this  plaintiff 
the  said  judgment,  together  with  all  his  rights 
and  daims  thereunder  and  the  interest  due 
thereon. 

The  defendant,  in  answer  to  the  compUint, 
admitted  that  Cochran  had  taken  some  proceed- 
ings in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Ohio,  praying  for 
judgment  against  the  defendant;  out  averred 
that  there  was  never  any  personal  serrioe  of 
process,  summons  or  petition  upon  the  defend- 
ant; and  denied  any  knowledge  of  the  recovery 
of  any  judgment  as  allied  in  the  complaint, 
or  that  Cochran  had  aas^;ned  the  alleged  jud|c- 
ment  to  Ford. 

The  cause  came  on  for  trial  in  Febmaiy, 
1879,  but  before  the  trial  conmienced  the  de- 
fendant presented  a  petition  for  the  removal  of 
the  canae  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York, 
accompanied  by  a  bond,  which  was  approved 
by  the  court  The  petition  was  as  f  ollowa,  to 
wit: 

"Supreme  Court,  Rensselaer  County. 

Daniel  W.  Ford 

againtt 

The  Provident  Savings  Life  Assurance  Societj 

of  New  York. 

"To  said  Supreme  Court:  Your  petitioner  re 
spectfuUy  shows  to  this  honorable  court  that  i 
is  the  defendant  in  the  above  action,  and  a  cor 
poration  duly  incorporated  under  the  laws  o 
the  State  of  New  York,  located  and  having  it 
place  of  business  in  the  City  of  New  York,  am 
was  such  corporation  during  all  the  times  here 
inaf  ter  mentioned,  and  was  never  organized  o 
incorporated  under  any  law  of  the  State  o 
Ohio;  that  the  above  action  is  brought  to  re 
cover  the  amount  of  a  judgment  alleged  to  hav 
been  obtained  against  your  petitioner  in  th 
State  of  Ohio,  by  one  Cnaries  Cochran,  on  tli 
10th  day  of  October,  1878,  in  the  Circuit  Coui 
of  the  United  States  for  the  Northern  EHstric 
of  Ohio,  for  the  sum  of  $8,805.45;  that  8a.i 
Cochran  then  resided  and  still  resides  in  tL 
State  of  Ohio;  that  this  action  is  brought  upo 
an  alleged  assignment  of  said  judgment  to  vl 
plaintiff  above  named  by  said  Cochran,  and 
now  pending  and  undetermined;  that  the  lua 
ter  in  dispute  exceeds,  exclusive  of  costs,  ti 
sum  or  value  of  $500,  and  involves  questioi 
arising  under  the  laws  of  the  United  states, 
wit:  under  section  789  of  the  Revised  Statu t 
of  Vie  United  States.  Said  section  forbids  •  A.r 
suit  to  oe  bn»uffht  by  any  original  process  |j 
fore  either  of  the  United  States  Courts  a^aix] 
an  inhabitant  of  the  United  States  in  any  otli 
district  than  that  of  which  he  is  an  inhabitctt 
or  in  which  he  shall  be  fotmd  at  the  time 
serving  the  writ'  And  your  petitioner  av« 
that  tSe  said  suit  in  Ohio  was  by  original  pr« 
ess.  but  that  the  said  process  was  never  serv 
personally  upon  the  defendant  in  said  action 
Ohio,  or  upon  any  of  its  officers,  nor  "was  1 
defendant  ever  an  inhabitant  of  Ohio  or  f ou 

11^  U, 
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joor  pethiooflr  Tefflj  beUeres, 
lerer  aoauired  JmiadicdoD, 
is  inTalia  and  void,  and  that 
leiTioe  as  afornald  is  al- 
ia the  preaoit  action,  and 
^Um  actioo  will  neceosarily  in- 
and  effect  of  the  aaid 
Sctfea,  to  wit:  the  781Kh  tec- 
Untted  Suiet  Beyiaed  Statutes. 
joar  petitioiier  farther  says, 
Veril  J  beUeres.  that  Uie 
la  not  the  real  party  in 
but  tfaaiaiad  Cochran  is  the 
and  that  said  alleged  aa- 
oolofmble;  that  it  was  made 
and  merely  for  the 
^  and  collecting  said  Judg- 
aaSd  Cochran,andto  avora 
Oocfaian's  siring  security 
of  this  State,  and  to 
if  poasibleL  prerait  the  transfer 
cte  Unitea  States  Courts,  and 
in  tfaia  action  is  in  reality 
the  defendant  and 
,  who  are  citizens  of 
to  wit :  the  defendant  is  in  law 
V  Toik,  and  said  Cooiiran  a 


eopctoded  with  the  proffer 

a  piByer  forremoTal  of  the  cauae 

f onm.     The  court  refuaed  to  re- 

aEod  the  trial  proceeded  and  re- 

dgnient  for  the  pUdn- 

hrooght  here  by  the 

or«ncr. 

for  oar  oooalderatioa  Is,  wheth- 

tkio  M  presented,   and  the 

tfaflo  stood,  the  uypUcation 

ba¥«  been  ffranteol 

d  remoraTset  foitii  In  the 

that  the  defendant  had  a 

section  789  of  the  Reriaed 

UBiMd  States,  which  defense 

■Is ■Milt  sued  on  was  absolutely 

«f  tofsdictkMi  in  the  court,  be- 

foffbidsany  soitto  be  brought 

procass  baore  either  of  the 

Cooita  against  an  inhabitant  of 

4BB  in  any  other  district  than  that 

la  as  fnhahftant,  or  in  which  he 

the  time  of  aerrinff  the  writ : 

dHt  the  suit  was  oy  original 

•aid  process  waa  never  aerred 

'    defendant  in  Ohio  (the  de- 

Tork  coiporation)  or  upon 

,  and  that  the  defendant 

itofOhio. 

of  a  defeoae  under  the  aectlon 

eraalTe  and  inconaequen- 

f  that  a  corporation 

of  a  State,  or  abould 

or  should  be  personally  aerred 

~i  Ita  offleera,  in  older  that 

the  United  StateasittlDg  in 

jurisdiction  of  a  personal 

Ii  la  well  known  that  corpora- 

<rf  the  defendant,  deairoua 

In  a  State  other  than  that  in 

th«r  doaddl,  are  generally 

am  ag«Dt  therein  to  receive 

forthetn.    Thia  la  exacted  aa 

dohiK  bosineai  In  such  State, 

diflen  from  an  ordi- 
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natr  "inhabitant"  of  a  State,  as  that  term  if 
used  in  said  section  789.  Tlds  mode  of  acquis 
ing  personal  jurisdiction  of  a  foreign  corpora- 
tion applies  to  the  Federal  Courts  as  wdl  as  to 
the  State  Courts.  See  Bx  parte  ShcU&nb&roar, 
96  U.  S.,  889  [Bk.  24,  L.  ed.  858].  Againc 
jurisdiction  may  also  be  acquired  by  the  actual 
appearance  of  such  a  corporation  to  a  suit 
brought  against  It  in  the  United  States  Circuit 
Court.  So  that  merely  alleging  that  the  de- 
fendant was  not  an  inhabitant  of  Ohio,  and  was 
not  found  there,  and  was  not  personally  served 
with  process  by  itself  or  its  officers,  was  not 
sufficient  to  raise  a  defense  under  section  789  of 
want  of  jurisdiction  in  the  Circuit  Court,  with- 
out also  negativing  service  of  process  on  an 
agent  of  the  def  en&nt  in  Ohio  and  the  actual 
appearance  of  the  defendant  to  the  suit;  for, 
want  of  jurisdiction  set  up  to  avoid  a  judgment 
must  be  shown  with  the  cutest  certainty.  The 
petition  of  removal  is  very  careful  not  to  nega- 
tive these  important  contrngendes,  and  that,  In 
the  face  of  me  allegation  oi  the  complaint  that 
the  defendant  did  appear  to  the  suit,  and  did 
answer  the  petition  and  appear  at  the  trial 
Hence  we  say  that  the  allegation  of  a  defense 
under  the  statute  is  clearly  evasive  and  inconse- 
ouential,  and  we  are  not  at  all  surprised  to  find 
that  when  the  record  of  the  Ohio  suit  was  pro- 
duced it  showed  that  the  defendants  agent  was 
served  with  process,  and  that  the  dSTendant 
did  actually  appear  to  the  suit  and  answer  the 
petition,  and  old  appear  at  and  contest  the  trial, 
which  lasted  for  a  fortnight 

Reading  the  petition  for  removal,  therefore, 
in  the  liffht  of  tne  pleadings  on  file  when  it  was 
presented,  we  are  satisfledthat  the  first  ground 
of  removal  set  out  therein  was  Insuffldent. 

The  second  ground  was,  in  effect,  that  the 
assignment  oi^the  judgment  by  Cochran  to 
Fora  was  colorable  merely,  and  that  the  real 
party  In  interest  was  Coctuan,  who  was  a  citi- 
zen of  Ohio,  and  as  to  whom  Uie  defendant,  be- 
ing a  citizen  of  New  York,  was  entitled  to  re- 
moval of  the  cause,  and  should  not  be  deprived 
of  its  rig^t  by  the  fraudulent  assignment  The 
plain  answer  to  this  position  is,  tnat  the  action 
was  nevertheless  Ford's,  and  as  a^^ainst  him 
there  waa  no  right  of  removal  If  he  waa  a 
mere  tool  of  Cochran,  and  if  the  latter  was  the 
person  really  Interested  in  the  cause,  the  action 
could  not  have  beoi  sustained;  for  the  Code  of 
Procedure  of  New  Yonk  declares,  that  "every 
action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest,"  except  In  a  few  cases  not 
Including  this,  and  not  alone  In  New  York,  but 
anywhere,  if  it  could  be  shown  that  the  assign- 
ment was  fraudulent  as  against  the  defenduit, 
it  would  be  void,  and  this  fact  would  be  a  de- 
fense to  the  action  brought  by  the  assignee.  We 
know  of  no  Instance  where  the  want  of  con- 
sideration in  a  transfer,  or  a  colorable  transfer, 
of  a  right  of  action  from  a  person  against  whom 
the  defendant  would  have  a  right  of  removal 
to  a  person  against  whom  he  would  not  have 
such  a  right,  oas  been  held  a  good  ground  for 
removinga  cause  from  a  State  to  a  Federal 
Cotirt  Where  an  assignment  of  a 'cause  of 
action  Is  colorably  made  for  the  purpose  of 
giving  lurisdiction  to  the  United  States  Court, 
Uie  fifth  section  of  the  Act  of  Conmas  of 
March  8, 1870,  relating  to  removals,  has  now 
given  to  the  Circuit  Court  power  to  dismiss  or 
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nmAnd  the  txate  at  anv  time  when  tbc  fact  is 
mads  to  appear.  And  b;  analog  of  tbU  law, 
it  may,  p^bapa,  be  a  good  defense  to  an  action 
Id  a  State  Court,  to  ahow  tbat  a  colorable  asdgn- 
ment  haa  been  made  to  deprive  the  United 
States  Coart  of  Jurisdiction  but,  as  before  said. 
It  would  be  a  defense  to  the  action,  and  not  a 
nound  of  removinr  that  cause  inlo  tlie  Federal 
Comt  We  think,  Uierefore,  the  second  ground 
of  lemoval  was  alao  insofiSdent. 

It  Is  auggested,  Itow«TO^  that  a  suit  on  a 
Judgment  recovered  In  a  United  Stalea  Court 
IB  necesaaifly  a  suit  aridoK  under  the  lana  of 
the  United  btatea,  aa  much  so  aa  if  the  plaintiff 
or  defendant  were  a  corporatioD  of  the  United 
Statea;  aiid  henoe  that  loch  a  suit  la  removable 
under  the  Act  of  Uarch  8, 1B7S. 

It  Is  abaerrable  that  the  remoyal  of  the  cause 
was  not  claimed  on  any  such  broad  ground  aa 
this;  but  Bofarasthecnaiacter  of  the  case  was 
coDCerned,  only  on  the  ground  that  the  defend- 
ant had  a  defenae  under  sectloD  789  of  tbc  Be- 
Tised  Statutes,  spedfyingwhat  the  defense  was; 
and  we  hare  alteodv  shown  that  that  ground  of 
remoral,  aa  stated  m  the  petition,  was  iosufll- 
dent.  But,  conceding  that  the  defendant  is 
now  eniitled  to  take  its  position  on  the  broker 

Cond  refmed  to,  ii  it  tenable  and  sufBHent 
the  puipoaeT  ^ 


sury  Dote,  or  abond  of  theilnited8u.tee.  If 
brings  an  action  agaiuat  B,  ttover  or  otherwise, 
for  uie  wfthboldlu  of  suck  securities,  it  is  not 
therefore  a  case  aiisinK  under  the  laws  of  the 
United  States,  although  the  wttole  value  of  the 
securltlea  depends  npon  Oie  fact  ot  their  bdng 
te4S]  the  obligations  of  the  United  States.  So  if  A 
have  Hue  to  land  by  patentof  the  United  Stales 
and  brings  an  sction  against  B  for  trespass  or 
waste,  committed  by  cutting  timber,  or  by  min- 
ing and  carrying  a  way  predous  ores,  or  the  like, 
it  la  not  therefore  a  case  aiising  under  the  lans 
of  the  United  States.  It  Is  simply  the  case  of 
an  oidlnsiy  rl^tof  property  sought  to  be  en- 
forced. A  salt  on  a  Judgment  Ls  nothing  more, 
nnkM  some  oaeatlao  is  raised  In  the  case  (as 
might  be  raised  in  any  of  the  cases  epedfled), 
disBnctly  iDvolTlag  the  laws  of  the  United 
Stalea — foch  a  question,  forexamplc,  as  was  In- 
effectually attempted  to  be  raised  by  the  de- 
fendant in  this  case.  If  such  a  question  were 
raised,  then  it  Is  conceded  it  would  be  a  case 
arising  under  the  laws  of  the  United  Statea. 

Theoe  considerations  show  a  wide  distinction , 
as  it  seems  to  ua,  between  the  case  of  a  salt 
merely  on  a  Judnnent  of  a  United  Statea  Court, 
•  and  that  of  a  sufi  by  or  against  a  United  States 

corporation;  which  latter,  according  to  the 
masterly  analyds  of  Ohi^  Jiutite  WBT^nll  in 
Otbom  Y.  JSowi,  9  Wheat,  788,  Is  pervaded  from 
its  origin  to  lU  dose  by  United  Statea  bw  and 
United  States  authority. 

Without  pursuing  the  subject  further, 
condude  with  eipreMng  our  opinion,  that  this 
last  ground  of  removal,  uke  tkoae  already 
•idered,  was  insuffldent. 

T^JtiOgmtnt  of  Om  Siipnm»  Omrt  t^Nm 
York  it  t^fflrmed^ 

n-oe  oopr-   TastL 

Jam«s  H.  HoKcmner,  Ofttk,  Bap.  Ctouit,  U.  S. 
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FOET  LEAVENWORTH  RAILROAD 

COMPAinr,  P^.  in  Bn.. 


{Smb.  O..Bei;KirteTlBed.,G26-«t.) 

ChnttiUitionai  lam—jwritdieUon  over  landi 
vilhin  a  State,  occupied  by  Vie  UniUd  Slate»- 
when  exelutite  in  united  Saiea—eonditione 
grant  to  Ullited  Stale*. 

1.  nie  l^lslatlve  power  of  Ooosnn  Is  eioludi 
rer  laode  wlUUn  a  State  purchased  with  Ita  ooa 
lut  t^  the  United  Btatea  for  a  oonsUtutional  puj 

E.  Where  the  United  Statea  aoqulies  lanita  wlthl 

p._..  1 .1. ^u,,  by  puiohoBe  with  ii 

:  or  other  putdlc  buUdlni 

use  of  the  QeneittKioven 
L  ea  tor  the  ezeouttoa  ot  li 

!  luir  such  Interference  an 

1  as  woutd  destroy  or  tmpa 

1  e  purposes  designed.     Bu 

isirumontalltiis^  the  Iciii 
I  e  over  the  places  aGqulrc 


B  State  tothetJnlti 


_  After  the  admlasfoD  ot  the  Slate  of  Kansas  tt 
United  etstfi  retaioad  only  the  rights  of  an  on] 
nary  proprietor  In  the  Fort  t -"•  """— 


i  LMvenworlh  UlUtai 


oprlelo: 

tbatport of  tEe~tiaet,Vhtob was Bctuaily  used  aa 
fort  or  military  poet,  was  beyond  micb  onntrol  i 
the  Btate,  by  lazatlan  or  otherwise,  as  would  dofa 
llausefortboeepnrpoeea.  Tbeclauaeoftbe Acti 
Ihe  L(«Matiire  of  Kansas  ot  February  E3, 1875.  I 
cede  JurtodloUOD  over  Mid  KeaervaUon  to  U 
Dnited  States,  nnng  to  the  State  "  the  rlKht  to  te 
railroad,  bridge  and  other  corporations,  their  friii 
chUea  and  piop^ty,  on  mlA  KeeervatiOD"  is  vb11< 


[N0.24S,]    . 
ArffUfd  Apr.  9,  10,  1885.  Decided  May  4,  I88i 

Pr  ERROR  to  the  Supreme  Court  of  U 
Btate  of  Kansas. 

This  action  was  brought  in  the  Dlslrirl  Gou 
of  Leavenworth,  Kansns,  by  the  plninllS  i 
error,  to  recover  certain  tojes  paid  under  od  a 
Icged  illegal  assessment  upon  property  situate 
within  the  Fort  Leavenworth  Military  Resem 
tioD.  The  court  rendered  judgment  on  detnii 
rer,  for  the  defendant  This  Judgment  haviii 
been  affirmed,  on  error,  by  the  court  below,  U 
plaintiff  sued  out  this  writ  of  error. 

The  facts  of  the  case  are  staled  by  the  cour 

Mtmt.  E.  E.  Cook,  Thai.  F.  Wiairme  an 
M.  A.  Line,  for  plaintiff  in  error. 

Mr.  W.  HUbtt  Pbllllpa,  for  defendai 


Mr.  Jvttiet  Fiald  delivered  the  opinion  • 
the  conn: 

The  plaintiff,  a  Corporation  organized  uudi 
the  laws  of  Eansas,  was  in  1S80,  and  has  evi 
since  been,  the  owner  of  a  railrtKid  in  the  Re 
ervation  of  th^  United  Stales  in  that  Stat 


In  that  year  Its  traeb.  right  oi 

franchises,  rosd  bed,  telegraph  tinennd  instr 

menta  connected  therewlui  on  the  Rescrvatioi 

lU  I.  ; 


WoKt  iMArmwowTB  R.  R.  Co.  T.  Lowb. 


•■■Bdhrlbcboudof  MBiiPW  of  Uw 
w  ^  I  u  cf  ttH-Ha  IsTied  thereon, 
•u^rilbTlhe  ItaUiMd  OonpuT  nn- 
■  paAnnto  (o  pnnnt  a  mmm  tbe 
mm-  TkpRMitMtioiilibroQ^ttore- 
m  hd  tti  ■flwr  t^Bi  paid.  OB  tlie  rround 
M  k  iRfarr.  bdng  andrdr  wJtun  U>e 
w^^mtx^mt  fram  ■WMimiiiiiiit  iiiiil 

Tkiai  amaaHag  Uw  ReseiTsUon  was 
«!  i  tti  Mte^M^^iind  bi  1803 17  codOD 


tmtiefl  with  the  United  Btatefl.wUcb  piovided 
that  wltbont  their  consent  such  lenitoty  ibould 
not  be  subject  lo  stale  Jurisdiction,  and  the  Res- 
ervation was  not  within  this  exception;  and  that 
to  restore  Federal  Jurisdiction  over  the  laud  in- 
cluded in  the  ReacTTBtion,'  it  would  be  necessary 
to  obtain  from  the  Stale  of  Kansas  a  cession  of 
Juriadictjon,  which  he  bad  no  doubt  would  upon 
application  be  readily  granted  br  the  State  Leg- 
islature. 14  Ups.  Attvs^len.,  W.  It  docs  not 
appear  from  the  record  before  us  that  such  ap- 
lication  was  ever  made;  but.on  the  e3d  of  Feb- 
ruary, 18TQ.  the  Legislature  of  the  State  pasaed 
an  Xct  cDtitled  "An  Act  to  Cede  Jurisdiction 
lo  the  United  Stales  over  the  Territory  of  the 
Foil  Leavenworth  MUitary  Reservation,"  the 
flrst  section  of  which  is  as  follows: 

"  That  exclusive  Jurisdiction  be,  and  the 
same  is  bereb;  ceded  to  the  United  States  over 
and  within  all  the  territory  owned  by  ibe  United 
States,  and  included  within  the  Umits  of  the 
!  United  State*  military  reservation  Icnown  as  Uie 
Fort  Leavenworth  Reservation  in  said  Stale,  as 
;  declared  from  Ume  to  time  by  the  President  of 
.  (be  United  States,  saving,  however,  to  the  s^d 
I  State  the  rleht  to  serve  avil  or  crlmioal  process 
within  said  ResenratloD,  in  snils  or  prosecu- 
tions for  or  on  account  of  rights  acquired,  obli- 
gations incurred,  or  crimes  committed  in  said 
btate,  but  ontdde  of  said  cenion  and  Reserva- 
tion; aod  saving  further  to  said  State  the  right 
to  tax  railroad,  Dridge,  and  other  corpointionB, 
their  franchises  and  property,  on  said  Reserva- 
tion."   Laws  of  Kansas  of  18TS,  p.  90. 

The  question  as  to  the  right  of  uie  plaintifl 
lo  recover  back  tbe  taxes  paid  depends  upon 
the  validity  and  effect  of  the  last  saving  clause 
in  thb  AA.  As  we  have  said,  there  is  no  evi- 
dence before  OS  that  any  application  was  made 
by  the  United  Stales  for  this  legislation,  but, 
as  it  conferred  a  benefit,  the  acceptance  of  tho 
Act  is  10  be  presumed  in  the  aboenoe  of  any  dis- 

—  iheir  part.  The  cootentloD  of  the  plaln- 

tat  the  Act  of  cession  operated  unda 
the  Constitution  to  vest  In  the  United  Stales  ex- 
clusive Jurisdiction  over  the  Reservation,  and 
that  the  last  saving  clause,  being  Inconostent 
with  that  result,  Is  to  be  rejected.  The  Consti- 
tution provides  that  "  CongreM shall  havepow- 
er  to  ttareite  tKlutitt  ItgtilaUon  in  aU  eatts 
vhatiKMr  over  such  distrtct  <aot  exceeding  ten 
miles  square),  sa  may,  by  cesdon  of  particular 
States  and  the  acceptance  of  ConKress,  become 
the  seat  of  the  Ooverment  of  the  United  Stales, 
and  to  «t«reii»  IHc*  auOtority  over  all  place* 
purchased  by  the  consent  of  the  Legislature  of 
the  State  In  whlcbthe  same  shall  be.forthe  erec- 
tloa  of  forts,  msgazinea,  arsenals,  dock-yards, 
and  other  needful  buildines."    Art.  I,  §  & 

The  neceasitv  of  complete  Jurisdiction  over 
the  place  which  should  be  selected  as  the  seat 
of  government  was  obvious  lo  the  frameis  of 
the  Constitution.  Unless  it  were  conferred,  the 
deliberations  of  Coogresu  might  In  times  of 
excitement  be  exposed  lo  interrupttona  without 
adequate  means  of  protection  I  llsmembenand 
the  offlcen  of  the  government  be  subjected  to 
Insult  and  intimidation,  and  the  publicarchive* 
be  In  danger  of  destruction.  The  Federalist,  In 
support  of  this  clause  in  the  Constitu:lon,  in 
addition  to  these  reasons,  urged  thai  "a  de- 
pendence of  the  members  of  the  General  Gov- 
ernment on  the  State  comprehending  the  seat 
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of  the  goyernment  for  protection  in  the  exerciae 
of  tlieir  duty,  might  bnng  on  the  national  coun- 
cils an  imputation  of  awe  or  influence,  equally 
dishonorable  to  the  government  and  dissatia- 
factory  to  the  other  membexa  of  the  confeder- 
acy."   No.  48. 

The  Doqessity  of  supreme  legislative  author- 
ity over  the  seat  of  government  was  forcibly 
impressed  upon  the  members  of  the  Constitu- 
tional Convention  by  occurrences  which  took 
place  near  the  close  of  the  Revolutionary  War. 
At  that  time,  while  Congress  was  in  semion  in 
Philadelphia,  it  was  surrounded  and  insulted 
by  a  body  of  mutineers  of  the  Continental 
Army,  In  giving  an  account  of  this  proceed- 
ing, Mr.  Rawle,  m  his  treatise  on  the  Consti- 
tution, says  of  the  action  of  Congress:  "  It  ap- 
plied to  the  executive  authority  of  Pennsylva- 
nia for  defense;  but,  under  the  ill-oonceived 
Constitution  of  the  State  at  that  time,  the  exec- 
utive power  was  vested  in  a  council,  consisting 
of  thirteen  members,  and  they  possessed  or  ex- 
hibited so  little  energy,  and  such  apparent  in- 
timidation, that  the  Congress  indignantly  re- 
moved to  New  Jersey,  whose  inhabitants  wel- 
comed it  with  promises  of  defending  it.  It 
remained  for  some  time  at  Princeton  without 
being  again  insulted,  till,  for  the  sake  of  greater 
convenience,  it  adioumed  to  Annapolis.  The 
general  dissatisfaction  with  the  pro&«dings  of 
the  executive  authority  of  Pennsylvania,  and 
the  degrading  spectacle  of  a  furtive  Congress, 
suggested  the  remedial  provisions  now  under 
consideration."  Rawle,  p.  118.  Of  this  proceed- 
ing Mr.  Justice  Story  remarks:  "  If  such  a  les- 
son could  have  beeoi  lost  upon  the  people,  it 
would  have  been  as  humiliating  to  their  intelli- 

SBUce  as  it  would  have  been  offensive  to  *lieir 
.  «^wj        onor."  2  Story,  Com.  Const,  §  1219.      v 

Upon  the  second  part  of  the  clause  in  ques- 
tion, giving  power  to  "exercise  like  authonty." 
that  is,  of  exclusive  legislation  "  overall  places 
purchased  by  the  consent  of  the  Legislature  of 
the  State  in  which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  arsenals,  dock- 
yards, and  other  neecuul  buildings,"  the  Fed- 
eralist observes  that  the  necessity  of  this  au- 
thority is  not  less  evident.  "  The  public  money 
expended  on  such  places,"  it  adds,  "and  the  pub- 
lic proper^  deposited  in  them,  require  Uiat 
they  should  be  exempt  from  the  authority  .of 
the  particular  State.  Nor  would  it  be  proper 
for  the  places  on  which  the  security  of  the  en- 
tire Union  may  depend  to  be  in  any  degree  dc- 
peiLdent  on  a  particular  member  of  it  All  ob- 
jections and  scruples  are  here  also  obviated  by 
requiring  the  concurrence  of  the  States  con- 
cerned in  eveiy  such  establishment."  "The  pow- 
er," says  i/r.  Jt/^foV^  Story,  repeating  the  sub- 
stance of  Mr.  Madison's  language,  "  is  wholly 
unexceptionable,  since  it  can  only  be  exercised 
at  tlie  will  of  the  State,and  therefore  it  is  placed 
beyoDd  all  reasonable  scruple." 

This  power  of  exclusive  legislation  is  to  be 
exercis(»l,  as  thus  seen,  over  places  purchased, 
by  consent  of  the  Legislatures  of  the  States  in 
M-hieh  they  are  situated,  for  the  specific  pur- 
.  poses  enumerated.  It  would  seem  to  have  been 
llie  opinion  of  the  framers  of  the  Constitution 
that,  without  the  consent  of  the  States,  the  new 
government  would  not  be  able  to  acquire  lands 
within  them;  and  therefore  it  was  provided  that 
when  it  might  require  such  lands  for  the  crcc- 
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tion  of  forts  and  other  buildings  for  the  def ens 
of  the  country,  or  the  discharge  of  other  dntk 
devolving  upon  it,  and  the  consent  of  theStau 
in  which  they  were  situated  was  obtained  fc 
their  acquisition,  such  consent  should  carr 
with  it  political  dominion  and  legislative  ai 
thority  over  thenu  Purchase  witn  such  coi 
sent  was  the  only  mode  then  thought  of  for  \l 
acquisition  by  the  Gemval  Oovemment  of  tit 
to  lands  In  the  States.  Since  the  adoption  < 
the  Constitution  this  view  has  not  generally  pr 
vailed.  Such  consent  has  not  always  been  ol 
tained,  nor  supposed  necessary,  for  the  purchaj 
by  the  Qeneral  Government  of  lands  within  tl 
States.  If  any  doubt  has  ever  existed  as  to  i 
power  thus  to  acquire  lands  within  the  State 
it  has  not  had  sufficient  strength  to  create  ai 
effective  dissent  from  the  general  opinion.  Tl 
consent  of  the  States  to  the  purchase  of  lam 
within  them  for  tiie  special  purooses  named  i 
however,  essential,  under  the  Constitution, 
the  transfer  to  the  Qeneral  Government,  wi 
the  title,  of  political  Jurisdiction  and  dominio 
Where  lands  are  acquired  without  such  consci 
the  possession  of  the  United  States,  unless  i 
litical  Jurisdiction  be  ceded  to  them  in  some  oth 
way,  is  simply  that  of  an  ordinary  propriety 
The  propeity  in  that  case,  unless  ua&d  as 
means  to  carry  out  the  purposes  of  the  ^vei 
ment,  is  subject  to  the  legislative  authority  a 
control  of  the  States  equally  with  the  propel 
of  private  individuals. 

But  not  only  by  direct  purdiase  have  1 
United  States  been  able  to  acquire  lands  tfa 
needed  without  the  consent  of  the  States,  I 
it  has  been  held  that  they  possess  the  right 
eminent  domain  within  the  States,  using  th< 
terms,  not  as  expressing  the  ultimate  domini 
or  title  to  property,  but  as  indicating  the  ri| 
to  take  pnvate  property  for  public  uses  wl 
needed  to  execute  the  powers  conferred  by  \ 
Constitution;  and  that  the  General  (jtovemmi 
is  not  dependent  upon  the  caprice  of  individu 
or  the  will  of  State  Legislatures  in  the  aoqu 
tion  of  such  lands  as  may  be  required  for 
full  and  effective  exercise  of  its  pow< 
This  doctrine  was  authoritatively  deciarec 
Kohl  V.  U.  A.  91  U.  S.,  367  [Bk.  28,  L. 
449].  All  the  Judges  of  the  court  agreed  in 
possession  by  the  General  Government  of  i 
right,  although  there  was  a  difference  of  0| 
ion  whether  provision  for  the  exercise  of 
right  had  been  made  in  that  case.  The  cji 
after  observing  that  lands  in  the  Stntes  are  dc 
ed  for  forts,  armories  and  arsenals,  for  ni 
yards  and  light-houses,  for  custom-houses  i 
court  houses,  and  for  other  public  uses,  sa 
"  If  the  right  to  acquire  property  for  such  t 
may  be  made  a  barren  right  by  tlie  unwillj 
ness  of  property  holders  to  sell,  or  by  the  ac1 
of  a  State  prohibiting  a  sale  to  the  Fedeml  C 
emment,  the  constitutional  grants  o  f  power  i 
be  rendered  nugatorytandtnegoveTiment  is 
pendent  for  its  practical  existence  i*r>on  the 
of  a  State,or  even  upon  that  of  a  priv  ate  oi  t i  /i 
The  right  to  acquire  property  in  ti\i^  way 
condemnation,  may  be  exerted  either  thro 
tribunals  expressly  designated  by  Cimgrcss 
by  resort  to  tribunals  of  the  State  in  wliicl: 
property  is  situated,  with  her  consent  for 
purpose.  Such  consent  will  always  be 
sumed  in  the  absence  of  express  proh  \b!t 
U,  8,  V.  Jones,  109  U.S.,  618,  519 [Bk.  37   L, 
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chase must  be  by  consent  of  the  Lefftslature  of 
the  State,  and  then  the  Jurisdicuon  of  ttie 
United  States  under  the  Constitution  became 
exdusiTe.  In  that  case  the  defendant  was  in- 
dicted for  murder  committed  in  Fort  Adams, 
in  Newport  EUubor  Rhode  Island.  The  place 
had  been  purchased  by  the  United  States  with 
the  consent  of  the  State,  to  which  was  added 
the  reservation  mentioned,  as  to  the  service  of 
dvO  and  criminal  process  within  it  The  main 
ouestions  presented  for  decision  were,  whether 
the  sole  and  exclusive  iurisdiction  over  the 
place  vested  in  the  Unitea  States  without  a  for- 
mal Act  of  cession,  and  whether  the  reservation 
as  to  service  of  process  made  the  Jurisdiction 
concurrent  with  that  of  the  State.  The  first 
question  was  answered,  as  above,  that  the  pur- 
chase by  consent  gave  the  exdusive  Jurisdic- 
tion ;  and,  as  to  the  second  question,  the  court 
said  :  "In  its  terms,  it  certainly  does  not  con- 
tain an^  reservation  of  concurrent  Jurisdiction 
or  legislation.  It  provides  only*  that  dvil 
and  criminal  process  issued  under  the  au- 
thority of  the  State,  which  must,  of  course, 
be  for  acts  done  within  and  co^niizable  by  the 
State,  may  be  executed  within  Uie  ceded  lands, 
notwithstanding  the  cession.  Not  a  word  is 
said  from  whidi  we  can  Infer  that  it  was  in- 
tended that  the  State  should  have  a  right  to 
punish  for  acts  done  within  the  ceded  lands. 
The  whole  apparent  object  is  answered  by  con- 
sidering the  clause  as  meant  to  prevent  these 
lands  mm  becoming  a  sanctuarv  for  fugitives 
from  lustice  for  acts  done  withm  the  acknow- 
ledsed  Jurisdiction  of  the  State.  Now,  there  is 
nothing  incompatible  with  the  exdudve  sov- 
erdgnty  or  Jurisdiction  of  one  State  that  it 
should  permit  another  State  in  such  cases  to 
execute  its  process  within  its  limits.  And  a 
cession  of  exdusive  Jurisdiction  may  well  be 
made  with  a  reservation  of  a  right  of  this  na- 
ture, which  then  operates  only  as  a  condition 
annexed  to  the  cession,  and  as  an  agreement  of 
the  new  sovereign  to  permit  its  free  exercise,  as 
pioad  hoc  his  own  process.  This  is  the  light  in 
which  clauses  of  this  nature  rwhicb  are  very 
frequent  in  grants  made  by  tne  States  to  tbie 
United  Stated  have  been  received  by  this  court 
on  various  occasions  on  which  the  subject  has 
been  heretofore  brought  before  it  for  considera- 
tion, and  it  is  the  same  light  in  which  it  has 
also  been  recdved  by  a  very  learned  state  court. 
In  our  Judgment  it  comports  entirely  with  the 
apparent  intention  of  the  parties,  and  gives  ef- 
fect to  Acts  which  might  otherwise,  perhaps, 
be  construed  entirely  nugatory.  For  it  may 
well  be  doubted  whether  Congress  is,  by  the 
terms  of  the  Constitution,  at  liberty  to  purchase 
lands  for  forts,  dock-jards,  etc.,  with  the  con- 
sent of  the  State  Legislature,  where  such  con- 
sent \b  so  qualified  that  It  will  not  Justify  the 
exdusive  l^lslation  of  Congress  there.  It 
mar  well  be  doubted  if  such  consent  be  not  ut- 
terly void.  Ut  rm  magU  vaiMt  quam  pereat, 
we  are  bound  to  give  the  present  Act  a  different 
construction  if  it  may  reasonably  be  done  ;  and 
we  have  not  the  least  hesitation  in  declaring 
that  the  true  interpretation  of  the  present  pro- 
viso leaves  Uie  sole  and  exclusive  Jurisdiction 
of  Fort  Adams  in  the  United  Sutes." 

The  case  referred  to  in  which  the  subject 
was  considered  by  a  learned  state  court  is  that 
of  OommonwMlth  v.  Clary,  8  Mass.,  73.    There 
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the  Supreme  Court  of  Massachiuetts  held  that 
the  courts  of  the  Commonwealth  could  hot  take 
cognizance  of  offenses  committed  upon  lands  in 
the  Town  of  Springfield  purchased  with  the 
consent  of  the  Conunonwealth  by  the  United 
States  for  the  puix>ose  of  erecting  arsenals  upon 
them.  That  was  the  case  of  a  prosecution 
against  the  defendant  for  selling  spirituous 
liquors  on  the  land  without  a  license,  contrary 
to  a  statute  of  the  State.  But  the  court  held 
that  the  law  had  no  operation  within  the  lands 
mentioned.  "The  territory,"  it  said,  ''on 
which  the  offense  charged  is  agreed  to  have 
been  conmiitted  is  the  territory  of  the  United 
States,  over  which  the  Congress  haveexdusiye 
power  of  legislation."  It  added,  that  "the  as- 
sent of  the  Commonwealth  to  the  purchase  of 
this  territory  bv  the  United  States  had  this  con- 
dition annezea  to  it,  that  ciyil  and  criminal 
process  mi^t  be  served  therein  by  the  officers 
of  the  Commonwealth.  This  condition  was 
made  with  a  view  to  prevent  the  territory  from 
becoming  a  sanctuary  for  debtors  and  crimi- 
nals; and  from  the  subsequent  assent  of  the 
United  States  to  the  said  condition,  evidenced 
by  their  making  the  purchase,  it  results  that 
the  officers  of  the  Commonwealth,  in  executing 
such  orocess,  act  under  the  authority  of  the 
United  States.  No  offenses  conmiitted  within 
that  territory  are  committed  against  the  laws  of 
this  Conmionwealth,  nor  can  such  offenses  be 
punishable  by  the  courts  of  the  Commonwealth 
unless  the  Congress  of  the  United  States  should 
rive  to  the  said  courts  Jurisdiction  thereof." 
In  MiteheU  v.  TKbbett,  before  the  same  court, 
years  afterwards,  17  Pick.,  298,  it  was  held 
that  a  vessel  employed  in  transporting  stone 
from  Maine  to  the  navy-yard  in  Charlestown, 
Mass.,  a  place  purchased  by  the  United  States 
with  the  consent  of  the  State,  was  not  employed 
in  transporting  stone  within  the  Common- 
wealth, and  thoefore  committed  no  offense  in 
disregarding  a  statute  making  certain  require- 
ments of  vessels  thus  employed.  The  court 
said  that  to  brine  a  vessel  within  the  desoip 
tion  of  the  statute,  she  must  be  employed  m 
landing  stone  at,  or  taking  stone  from,  some 
place  m  the  Commonwealtti,  and  that  the  law 
of  Massachusetts  did  not  extend  to  and  operate 
within  the  territory  ceded,  adopting  the  prhid- 

Ele  of  its  previous  decision  in  8  Massachusetts. 
, J       a  March,  1841,  the  House  of  Representatives 

of  Massachusetts  requested  of  the  Justices  of 
the  Supreme  Judicial  Court  of  Uiat  State  their 
opinion  whether  persons  residing  on  lands  in 
that  State  purchased  by  or  ceded  to  the  United 
States  for  navy-yards,  arsenaJs,  dock-yards, 
forts,  lighthouses,  hospitals  and  armories,  were 
entitled  to  the  benefits  of  the  state  common 
schools  for  their  children  in  l^e  towns  where 
such  knds  were  located ;  and  the  Justices  re- 
plied that,  "  where  the  general  consent  of  the 
Commonwealth  is  riven  to  the  purchase  of  ter- 
ritory by  the  UnitS  States  for  forts  and  dock- 
yards, and  where  there  is  no  other  condition  or 
reservation  in  the  Act  granting  such  consent, 
but  that  of  a  concurrent  lurisdicSion  of  the  State 
for  the  service  of  civil  process  and  criminal 
process  against  persons  charged  with  crimes 
committea  out  of  such  territoir,  the  Govern- 
ment of  the  United  States  has  the  sole  and  ex- 
clusive jurisdiction  over  such  territory  for  all 
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purposes  of  legislation  and  jurisnnideiice,  with 
the  dngle  exception  expressea ;  and  conee- 
quentlv  that  no  persons  are  amenable  to  the 
laws  of  the  Commonwealth  for  crimes  and  of- 
fenses committed  within  said  territory;  and 
that  persons  residing  within  the  same  do  not 
acquire  the  civil  and  political  privileges,  noi 
do  they  become  subject  to  the  civil  duties  and 
obligaaons,  of  inhabitants  of  the  towns  withlE 
which  such  territory  is  situated."  And  accord 
inriy  thev  were  of  opinion  that  persons  residing 
on  such  lands  were  not  entitlea  to  the  benefit 
of  the  common  schools  for  their  children  in  tht 
towns  in  which  such  lands  were  situated. 
Met.,  580. 

In  Sinks Y.  Beese,  19  Ohio  St,  806,  the  ques 
tion  came  before  the  Supreme  Court  of  Ohio 
as  to  the  effect  of  a  proviso  in  the  Act  of  tha 
State,  ceding  to  the  United  States  its  jurisdic 
tion  over  kmds  within  her  limits  for  the  pui 
poses  of  a  National  Asylum  for  Disabled  Vo 
unteer  Soldiers,  which  was.  that  nothing  in  tli 
Act  should  be  construed  to  prevent  the  officer 
employees  and  inmates  of  the  asylum,  wb 
were  qualified  voters  of  the  State,  from  exe 
cising  the  right  of  suffrage  at  all  townshij 
county  and  state  elections  in  the  township  i 
which  the  National  Asylum  should  be  locate< 
And  it  was  held  that,  upon  the  purchast  of  tl 
territory  by  the  United  States,  with  the  cousej 
of  the  Legislature  of  the  State,  the  Cener 
Government  became  invested  with  exclusi' 
jurisdiction  over  it  and  its  appurtenances  in  f 
cases  whatsoever;  and  that  the  inmates  of  sii< 
asylum  resident  within  the  territory,  being  wit 
in  suchexdusive  jurisdiction,  were  not  resides 
of  the  State  so  as  to  entitle  them  to  vote,  with 
the  meanJBK  of  the  Constitution,  wb  cU  co 
ferred  the^ective  franchise  upon  its  residei 
alone. 

To  the  same  effeol  have  been  the  opinions 
the  Attomey-GenwEl,  when  called  for  by  t 
head  of  one  of  the  depaitn^nts.  Thus,  in  t 
case  of  the  Armory  at  Harper's  Ferry,  in  V 
rinia,  the  question  arose  whether  officers  of  t 
Army,  or  other  persons,  residing  in  the  lim 
of  the  armory,  the  l^ids  composmg  which  h 
been  purchased  l^^  consent  of  the  State,  'wi 
liable  to  taxation  by  her.  The  consent  b 
been  accompanied  bv  a  cession  of  juri9dicti< 
with  a  declaration  that  the  State  retained  c< 
current  jurisdiction  with  the  United  States  o^ 
Uie  place,  so  far  as  it  could  consistently  with  ^ 
Acts  riving  consent  to  the  purchase  and  ced  i 
jurisdiction;  and  that  its  courts,  magistrates,  r 
officers  mighttake  such  cognizance,  execute  si 
processes,  and  discharge  such  other  legal  f  u 
tions  within  it  as  might  not  be  incompati 
with  the  true  intent  and  meaning  of  those  A^ 
The  question  having  been  submitted  to  the 
tomey-General,  he  replied  that  the  sole  ob 
and  c^ect  of  the  reservation  was  to  prevent' 
place  from  becoming  a  sanctuary  for  fuc^ti 
from  justice,  for  acts  done  within  the  ackn 
ledgea  jurisdiction  of  the  State,  and  that  in 
other  respects  the  exterritorisility  of  the 
mory  at  Harper's  Ferry  was  complete*  in  so 
as  regards  the  State ;  that  the  persons  in 
employment  of  the  United  States,  actually 
sidmff  in  the  limits  of  the  armory,  did  not 
sess  me  dvil  and  political  ris^hts  of  citlzec 
the  State,  nor  were  they  subject  to  the  t^x 

11^   L 
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ActHpiknaf  neb  dttoeM.  «  Ctai.  i 
te.  rTte  alM  the  CMC  of  Jbw 
ta^M.MId..tt. 
Obi  KAohiiai  an  wfllclnt  to  mppon  tbe 
n^^  vWck  foDows  iMMnllf  fnmi  Om 
■pipri  At  CcMCttutfam.Uiat  no  other  I^te- 
ivi  |Mtf  ft«  that  at  C^ngKH  au>  be  ezei^ 
.  ■CawhB^witUBmSteiepDrchaaedbT'' 
'  :«il9MM  with  ^  ocHnent  for  one  of 
H^iH  di^putd;  uid   that  nch   conaent 
■iffcC— ^iirtiuM  openteito  ezelode  all 
Avh^t^cfn  flothoftiy. 
la  «*  H*Kww«  to  Iwda  owned  hj  the 
•Md  9Mita^  io^uUed  b^  punshan  witfaont 


with  reference  to  ell  InstrumeDtalltiea  created 
by  the  Oeneral  Oovemmeat.  Their  exemptioo 
from  state  control  is  essential  to  the  Independ- 
ence and  sovereign  anthoritf  of  the  United 
Sletea  within  the  sphere  of  their  delegated  pow- 
cn.  Bat,  when  not  used  as  such  ina^mentali- 
tiea,  the  legislatlTe  power  of  the  State  over  the 
places  acquired  will  be  at  full  and  complete  ai 
orer  anj  other  placea  within  her  limiu. 

As  already  stated,  the  land  constituting  the 
Fort  Leavenworth  Ullitarr  Reaerration  was  not 
purchased,  but  was  owned  by  the  United  States 
Dj  ceerion  from  France  manj  yean  before  Ean- 
BBS  became  a  State;  and  whateTer  political 
eign^  and  dominion  the  United  States  had 
Uie  place  comes  from  the  cession  of  the 
since  her  admission  into  the  Union.  It 
not  being  a  case  where  Bxcluaive  legislative  au- 
thority Is  vested  by  the  Constitution  of  the  Unit- 
ed States,  that  oesdoD  could  be  accompanied 
with  snch  conditions  as  the  State  might  see  fit 
to  annex,  not  InconslBtent  with  the  ftee  and 
effective  use  of  the  fort  as  A  mlUtaiT  poet. 

In  the  recent  case  of  Fitrt  Porter  Milifaty 
Setenalion,  the  opinion  of  the  Attomey-Oen- 
rami  was  in  conformity  with  this  view  of  the  law. 
On  the  38th  of  February,  1843,  ibe  Legislature 
of  New  York  authorized  the  commissioners  of 
its  land-offlce  to  cede  to  the  United  States  the 
title  to  certain  land  belongiug  to  the  Stale  wilh- 
tnherUmits,  "for military  purposes,  reserving 
a  free  andnninterrupted  use  and  control  in  the 
canal  commissioneTs  of  aU  that  may  be  neoes- 
aaiy  for  canal  and  harbor  pnipoees."  Under 
this  Act  the  title  was  conveyed  to  the  United 
SUtea  The  Act  also  ceded  to  them  Jurisdic- 
tion over  the  land.  In  1880,  the  superintendenl 
of  public  works  of  New  Tork,  upon  whom  the 
duties  of  Cflnal  commissioner  were  devolved,tn- 
formed  tbs  Secretarv  of  War  that  the  leterests 
of  the  Slate  required  that  the  land ,  or  a  portion 
of  it,  should  be  occupied  by  ber  for  canal  pur- 
poses, claiming  the  rigbt  to  thus  occupv  it 
under  the  reservation  m  the  Act  of  cession. 
The  ot^nloD  of  the  Attorney-General  was,  there- 
fore, reqoBsted  as  to  the  authority  of  the  Becre' 
tary  of  War  to  pennlt  the  State,  under  theae 
considerations,  to  use  so  much  of  the  land  as 
would  not  Inteifere  with  its  use  for  military 
purpoees.  The  Attomcy-Oeneral  replied  that 
Ibe  United  States,  under  the  grant,  held  the  land 


poses  E 

bytbep — ,„_ — _- _ -. 

and  oocnpation  would  defeat  or  interfere  with 
those  putpoaes,  the  right  of  the  State  did  not 
exist:  hat,  when  they  would  not  Interfere  with 
those  porpoan,  the  State  wa*  entitled  to  use  so 
much  of  ue  land  aa  mi^t  be  necessary  for  her 
canal  and  harbor  porposee.  160pa.  Attys-Gen., 

We  an  here  met  with  the  objection  that  the 
Legldaton  of  a  State  has  no  power  to  cede  away 
her  JarMiction  and  legblative  power  over  any 
poraon  ot  hv  territory,  except  as  such  oesslan 
follows  imder  the  OniBtitutioa  from  her  con- 
•snt  to  a  porcbase  by  the  United  States  foi  some 
one  of  the  purposes  mentioned.  If  this  were  so 
It  would  not  sid  the  Railroad  Company;  the 
169 
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furisdlction  of  the  State  would  then  remain  as 
it  previously  existed.  But  aside  from  this  con- 
siaeration,  it  is  undoubtedly  true  that  the  State, 
whether  represented  by  her  Legislature,  or 
through  a  convention  specially  cfuled  for  that 
purpose,  is  incompetent  to  cede  her  political 
Jurisdiction  and  legislative  authority  over  nny 
part  of  her  territory  to  a  foreign  country, with- 
out the  concurrence  of  the  General  Qovem- 
ment.  The  jurisdiction  of  the  United  States 
extends  over  all  the  territory  within  the  States, 
and,  therefore,  their  authority  must  be  obtain- 

r54 1 1  ^>  ^  '^^  ^  ^^^  ^^  ^^  3^^  within  which  the 
*•  ■•  territory  is  situated,  before  any  cession  of  sover- 
eignty or  political  jurisdiction  can  be  made  to  a 
foreign  country.  And  so  when  questions  arose 
as  to  the  northeastern  boundary,  in  Maine,  be- 
tween Great  Britian  and  the  United  States,  and 
negotiations  were  in  progress  for  a  treaty  to 
settle  the  boundary,  it  was  deemed  necessary 
on  the  part  of  our  government  to  secure  the  co- 
operation and  concurrence  of  Maine,  so  far  as 
such  settlement  miffht  involve  a  cession  of 
her  sovereignty  ana  lurisdiction  as  well  as 
title  to  territory  claimea  by  her,  and  of  Massa- 
chusetts,so  far  as  it  might  involve  a  cession  of 
title  to  lands  held  by  her.  Both  Maine  and 
Massachusetts  appointed  commissioners  to  act 
with  the  Secretary  of  State,  and  after  mudi 
negotiation  the  claims  of  the  two  States  were 
adjusted,  and  the  disputed  questions  of  bound- 
ary settled.  The  commissioners  of  Maine  were 
appointed  by  her  Le^islatuie;  and  those  of 
Massachusetts  by  her  Governor  under  authority 
of  an  Act  of  her  Legislature.  It  was  not  deemed 
necessa^  to  call  a  convention  of  the  people  in 
either  of  them  to  give  to  the  commissioners  the 
requisite  authority  to  act  effectivdy  for  their 
respective  States.  5  Webster's  Works,  09;  6 
Id.  27S. 

In  their  relation  to  the  General  Government, 
the  States  of  the  Union  stand  in  a  verv  differ- 
ent position  from  that  which  they  hold  to  for- 
eign governments.  Though  the  jurisdiction 
and  authority  of  the  General  Government  are 
essentially  different  from  those  of  the  State, 
they  are  not  those  of  a  different  country;  and 
the  two,  the  State  and  General  Government, 
may  deal  with  each  other  in  any  way  Uiey  may 
deem  best  to  carry  out  the  purposes  of  the  Con- 
stitution. It  is  for  the  protection  and  interests 
of  the  States,  their  people  and  property,  as  well 
as  for  the  protection  and  interests  of  the  people 
generally  of  the  United  States,  that  forts,  arse- 
nals, and  other  building  for  public  uses  are  con- 
structed within  the  States.  As  instrumentali- 
ties for  the  execution  of  the  powers  of  the  Gen- 
eral Government,  they  are,  as  already  said,  ex- 
empt from  such  control  of  the  States  as  would 
defeat  or  impair  their  use  for  those  purposes; 
and  if,  to  their  more  effective  use,  a  cession 
of  legislative  authority  and  politicfld  jurisdic- 
tiyn  by  the  State  would  be  desirable,  we  do  not 
TKAo  1  preceive  any  objection  to  its  grant  by  the  Legis- 
L04ZJ  lature  of  the  State.  Such  cession  is  really  as 
much  for  the  benefit  of  the  State  as  it  is  for  the 
benefit  of  the  United  States.  It  is  necessarily 
temporary,  to  be  exerdsed  only  so  lon^  as  the 
places  continue  to  be  used  forthepubuc  pur- 
poses for  which  the  property  was  acquired  or 
reserved  from  sale.  When  they  cease  to  be  thus 
u^ed,  the  lurisdiction  reverts  to  the  State. 
'r*he  Military  Reservation  of  Fort  Leaven- 


worth  was  not,  as  already  said,  acquired  by  pur 
chase  with  the  consent  of  Kansas.  And  he 
cession  of  jurisdiction  is  not  of  exclusive  legii 
lative  authority  over  the  land,  except  so  far  a 
that  may  be  necessary  for  its  use  as  a  militar; 
post;  and  it  is  not  contended  that  the  stvipj 
clause  m  the  Art  of  cession  interferes  witl 
such  use.  'I'lien;  is,  therefore,  no  coiumtutioo 
al  prohibition  against  the  enforcement  of  thi 
clause.  The  right  of  the  State  to  subject  th 
railroad  proper^  to  taxation  exists  as  befoi 
the  cession.  The  invalidity  of  the  tax  levie 
not  being  asserted  on  any  other  ground  tba 
the  supposed  exclusive  jurisdiction  of  the  Uni 
ed  States  over  the  Reservation,  notwithstan 
inff  the  saving  clause,  (^jtM^meiU  €ftheww 
hdino  mutt  be  ciMrmecL  Ord/artd  aeetn^ngly, 
Trueoopj.   Test: 

James  H.  MoKenney,  Cleric,  Sup.  Ooart»  U.  i 


CHICAGO,  ROCK  ISLAND  AND  P ACIFI 
RAILWAY  COMPANY,  PUT-  *»  Err., 

V, 

WILLIAM  McGUNN. 

(See  &  C  Beporter's  ed.,  5I3-647J 

Fbrt  LeavemoortJi  MiUtary  BetervaUon — m 
nicipal  law  qf  Kanmu,  not  abrogated  hyee$»k 
qf.toths  United  States. 

L  The  Act  of  Kansas  purportinir  to  cede  to  t 
United  States  exclusive  Jurisdiotlon  over  the  Fc 
Leavenworth  Military  Reservation  is  a  valid  oessl* 
within  the  requirements  of  the  Constitution. 

2.  Itlsaffeneral  rule  of  public  law  recofrnlaed  a 
acted  upon  by  the  Uniteid  States,  that  wheoev 
poUtioSu  jurisdiction  and  lesrislaHve  power  o% 
any  territory  are  transferrea  from  one  nation 
sovereijmy  municipal  laws  continue  in  force  uc 
abrogated  by  the  new  ffOTemment  or  sovereli 
While  there  h  a  wide  difference  between  a  oean 
of  poUtlOEU  jurisdiction  from  one  nation  to  anott 
ana  a  cession  to  the  United  States  by  a  State,of  leg 
lative  power  over  a  particular  tract,  for  a  spec 
purpose  of  the  General  Qovemment,  the  princi] 
which  controls  as  to  laws  in  existence  at  the  ttnM 
the  same  in  both. 

8.  The  preceding  case  of  the  F.  X^  B.  It.  Go. 
Xotoe,  applied. 

^^  [No.  262.] 

Argued  Apr.  17, 1885.    Decided  May,  4,  IS, 

r\  ERROR  to  the  Supreme  Court  of  \ 
State  of  Kansas. 

The  history  and  facts  of  the  case  appear 
the  opinion  of  the  court.  See  also  the  prec 
ing  case  of  F.  L.  R  B,  Oo.  v.  Lowe,  p.  264. 

Meetre.    Edward   E.  Cook,   Thos. 
Wlthrow  and  M.  A.  Low*  for  plaintiff  in 
ror. 

Mr.  W.  HaUett  Phillips,  for  defend 
ic  «Tor. 

Mr.  Justice  Field  delivered  the  opinion 
court: 

This  case  comes  here  from  the  Suprc 
Cotut  of  the  State  of  Kansas.  It  is  an  act 
for  the  value  of  a  cow  alleged  to  have  b 
killed  bv  the  engine  and  cars  of  the  Chica 
Rock  Island  and  Pacific  Railway  Company 
corporation  doing  business  in  the  Count^ 
Leavenworth,  in  that  State.  It  was  brou^b 
a  State  District  Court,  and  submitted  for  d 
don  upon  an  agreed  statement  of  facts,  in  i 

114  i: 


CSHICAflO,  ROOE  ISLAKD,  STC.,  R  CO.  ▼.  McOlIKII. 


54»-641 


l^.tn.tW; 


■     Tk 


on  the  lOCh  of  Febmary/ 

,  tWpmwrtj  of  the^Udntiff,  of  the 

t,  na^wi  Qpoo  the  nilroftd  of  the  de- 

Mtpobn  withiD  the  limiu  of  the  Fort 

Xflharj  Reeerrmtlon  in  that  coun- 

vbere  the  roed  was  not  indoeed 

tfacre  struck  and  kflledby 

wkmm  the  road;  that  the  Reserva- 

e  iqeiicd  to  in  the  Act  of  the 

of  the  State,  of  February,  22,  1870; 

pott  the  defendant  for  the  $25 

bvthepUntiir  more  than  thirty  days 

brought;  and  that,  if  the 

to  recover  attorney's  fees, 

fcem  n— .iiishhi  fee. 

foniirtfd  upon  a  Statute  of 

oCXsch  •.  1874,  entitled  "An  Act  Be- 

k  D&ac  o"*  Woosding  Stock  by  Rail- 

I  Bakes  erery  railway  comp^my 

hafale  to  the  owner  for  the  full 

kiSed,  and  in  damages  for  cattle 

by  fla  emgJHf  and  cars  or  in  any  other 

uting  xta  railway.    It  proyides 

lafl WAT  company  fails  for  thirty 

■d  bj- the  ownerto  pay  to  him  tlie 

^  tW  — »•— **^  killed,  or  ctamages  for 

he  may  sue  and  recoyer 

with  a  reasonable  sttomey's 

of  the  action.  It  further 

it  ibaU  not  apply  to  any  railway 

fottd  of  which  is  inclosed  with  a 

mA  lawful  fcffece,  to  prevent  the  animal 

«B  the  Toad.  Laws  of  Kansas,  1874, 


d  February.  1875,  the  Jjtgi:^- 
■a  paaaed  an  Act  ceding  to  the 
Juifcsilk'tion  over  the  Resoryadon, 
of  whkh  is  as  follows:  "  That 
be,  and  the  same  is  bere- 
ts *e  United  States  oyer  and  within 
id  by  the  United  States, 
the  BmHi  of  the  United 
.  iioiown  as  the  Fort 
in  said  State,  as 
to  time  by  the  President 
;  aaTing,  ooweyer,  to  the 
rt^|fat  to  sfire  dyfl  or  criminal 
Mid  Beseryation,  in  suits  or 
far  er  oo  account  of  rights  ac- 
incut  led,  or  crimes  commit- 
hut  outride  of  such  cession 
wmd  mriof  further  to  said 
lailroaa,  bridge  and  other 
r  ftanchJMs  and  property  on 
*     Laws  of  Kansas,  1875, 


I  pye  Judgment  for  the 

Us  damages  at  $45,  an 

made  by  estimating  the 

kSed  at  925,  and  the  attor- 


The  CMe  was  carried  to 

of  the  State,  where  the 

.  that  eoort  holding  that 

sting  to  the  killinff  and 

by  nilioads.  oootinuea  to  be 

je  Isrfls  of  the  Resei  f  atlon, 

■Jsiifsud  by  Congress,  and 

«  wSk  the  existing  laws  of 

law  holding  the  court  as 

of  the  case,  without, 

CMt  that  the  Act  ceding 

Caofld  Slates  oyer  the  Bes- 


eryation was  yalid,  and  that  the  United  States 
had  l^ally  accepted  the  cession.  To  review 
this  judgment  the  case  is  brought  here. 

Two  questions  are  presented  for  our  detei^ 
mination:  one,  whether  the  Act  of  Kansas  pur- 
porting to  cede  to  the  United  States  exdusiye 
Jurisdiction  oyer  the  Reservation  is  a  valid  ces- 
sion within  the  requirements  of  the  Constitu* 
tion;  the  other,  if  such  cession  of  Jurisdiction 
is  valid,  did  the  Act  of  Kansas  relating  to  the 
killing  or  wounding  of  stock  by  railroads  con- 
tinue In  force  afterwards  within  the  limits  of 
the  Reservation? 

It  can  hardly  be  the  design  of  cocmsel  for  the 
Railroad  Company  to  contend  that  the  Act  of 
cession  to  the  United  States  is  wholly  invalid, 
for.  in  that  event,  the  Jurisdiction  oi  the  State 
would  remain  unimpaired,  and  her  statute  would 
be  enforceable  witMn  the  limits  of  the  Reser- 
vation equally  as  in  any  other  part  of  the  State. 
What  we  suppose  counsel  desires  to  maintain 
is,  that  the  Act  of  cession  confers  exclusive 
lurisdiction  over  the  territory,  and  that  any 
limitations  upon  it  in  the  Act  must  tiierefore 
be  rejected  as  repugnant  to  the  grant 

This  point  was  involved  in  the  case  of  Fbrt 
Leavenworth  R^R,  Oo,  v.Lotee  [antef  3641,  decid- 
ed herewith.  We  there  held,  that  a  building  on 
a  tract  of  laqd  owned  by  the  United  States  used 
as  a  fort,  or  for  other  public  purposes  of  the 
Federal  Government,  is  exempted,  as  an  instru- 
mentality of  the  government,  from  any  such 
control  or  interference  by  the  State  as  wiU  de- 
feat or  embarrass  its  ^ective  use  for  those  pur- 
poses. But.  in  order  that  the  United  States 
may  possess  exclusive  legislative  power  over 
the  tract,  except  as  may  m  necessary  to  the  use 
of  the  building  thereon  as  such  instrumentality, 
they  must  have  aoouired  the  tract  by  purchase, 
with  the  consent  of  the  State.  This  is  the  only 
mode  proscribed  by  the  Federal  Constitution 
for  their  acquisition  of  exclusive  legislative 
power  over  it.  When  such  legislative  power 
IB  acquired  in  any  other  way,  as  by  an  express 
Act  ceding  it,  its  cession  may  be  accompanied 
with  any  conditions  not  inconsistent  with  the 
effective  use  of  theproperty  for  the  public  pur- 
poses intended.  We  also  held  that  it  is  com- 
petent for  the  Legislature  of  a  State  to  cede  ex- 
clusive Jurisdiction  over  places  needed  by  the 
General  Government  in  the  execution  of  its 
powers,  the  use  of  the  places  being,  in  fact,  as 
much  for  the  people  of  the  State  as  for  the  peo- 

?le  of  the  Umtea  States  generally,  and  such 
irisdiction  necessarily  enmng  when  the  places 
cease  to  be  used  for  those  purposes. 

Upon  the  second  question  the  contention  of 
the  KaHroad  Company  is  that  the  Act  of  Kan- 
sas beoime  inoperative  within  the  Reservation 
upon  the  cession  to  the  United  States  of  exclu- 
sive Jurisdiction  over  It  We  are  clear  that  this 
contention  cannot  be  maintained.  It  is  a  gen- 
eral rule  of  public  law,  recognized  and  acted 
upon  by  the  United  States,  that  whenever  po- 
litical Jurisdiction  and  legislative  power  over 
any  terrritory  are  transferred  from  one  nation 
or  sovereign  to  another,  the  municipal  laws  of 
the  count^,  that  is,  laws  which  are  intended 
for  the  protection  of  private  rights,  continue  In 
force  until  abrogated  or  changed  by  the  new 
ffovemment  or  sovereign.  By  the  cessioo  pub- 
Sc  pioperty  passes  from  one  government  to  the 
other,  out  private  property  remains  as  before, 
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and  with  it  those  manidpal  lawi  which  are  de- 
•igned  to  secure  its  peaoenil  use  and  enjoyment. 
As  a  matter  of  course,  aU  laws,  ordinances  and 
regulations  in  conflict  with  the  political  char- 
acter, institutions  and  Constitution  of  the  new 
government  are  at  once  displaced.  Thus,  upon 
a  cession  of  political  Jurismction  and  legislative 
power— and  the  latter  is  involved  in  the  former 
—to  the  United  States,  the  laws  of  the  country 
in  support  of  an  established  religion  or  abridg- 
ing the  freedom  of  the  press,  or  authorizing 
cruel  and  unusual  puniahmenta,  and  the  like, 
would  at  once  cease  to  be  of  obligatoiy  force 
without  any  declaration  to  that  efltect;  and  the 
laws  of  the  countiy  on  other  suMects  would 
necessarily  be  superseded  by  exisong  laws  of 
the  new  government  upon  the  same  matters. 
But  with  respect  to  other  laws  affecting  the  pos- 
session, use  and  transfer  of  property,  and  de- 
signed to  secure  good  order  ana  peace  in  the 
community,  and  promote  its  health  and  pros- 
perity, which  are  strictlv  of  a  municipal  char- 
acter, the  rule  is  general,  that  a  change  of  gov- 
ernment leaves  them  in  force  until,  by  direct 
action  of  the  new  government,  they  are  altered 
or  repealed.  Aimt,  Ins.  Oo,  v.  OarUer,  1  Pet., 
642;  Halleck,  Int  Law,  chap.  84,  §  14. 

The  coimsel  for  the  Railroad  Company  does 
not  controvert  this  eeneral  rule  in  cases  of  ces- 
sion of  political  Juiudiction  by  one  nation  to 
another,  but  contends  that  it  hiss  no  application 
to  a  mere  cession  of  jurisdiction  over  a  small 
piece  of  territory  having  no  organized  govern- 
ment or  municipality  within  its  limits;  and  ar- 
gues upon  the  assumption  that  there  was  no 
organized  government  within  the  limits  of  Fort 
Leavenworth.  In  this  assumption  he  ie  mis- 
taken. The  government  of  the  State  of  ECansas 
extended  over  the  Reservation,  and  its  legisla- 
tion was  operative  therein,  except  so  far  as  the 
use  of  the  land  as  an  instrumentality  of  the  Gen- 
eral Government  may  have  excepted  it  from 
such  legislation.  In  ouier  respects,  the  law  of  the 
State  prevailed.  There  was  a  railroad  running 
through  it  when  the  State  ceded  Jurisdiction  to 
the  United  States.  The  law  of  the  State,  mak- 
ing the  railroad  liable  for  killing  or  wounding 
cattle  by  its  cars  and  engines  where  it  had  no 
fence  to  keep  such  cattle  off  the  road,  was  as 
necessary  to  the  safety  of  cattle  after  the  cession 
as  before,  and  was  no  more  abrogated  by  the 
mere  fact  of  cession  than  regulations  as  to  the 
crossing  of  highways  by  the  railroad  cars,  and 
the  ringing  of^  bells  as  a  warning  to  others  of 
their  approach. 

It  is  true  there  is  a  wide  difference  between 
a  cession  of  political  jurisdiction  from  one  na- 
tion to  another  and  a  cession  to  the  United  States 
by  a  State,  of  legislative  power  over  a  imrticular 
tract,  for  a  spedal  purpose  of  the  General  Gov- 
ernment; but  the  principle  which  controls  as 
to  laws  in  existence  at  the  time  is  the  same  in 
both.  The  liability  of  the  Railroad  Company 
for  the  killing  of  the  cow  did  not  depend  upon 
the  place  where  the  animal  was  killed,  but  upon 
the  neglect  of  the  Company  to  Inclose  the  road 
with  a  fence  which  would  have  prevented  the 
cow  from  straying  upon  it  The  law  of  Kansas 
on  the  subject.  In  our  opinion,  remained  in  force 
after  the  cession,  it  being  in  no  respect  incon- 
sistent with  any  law  of  ttie  United  States,  and 
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never  having  been  changed  or  abrogated.  Tl 
judgment  i$  aceordinffiy  c^ffirmed. 
True  oopj.   Test : 

James  H.  MoKenney*  Clerk,  Sup.  Oourti  U. 


WILLIAM  ALLING,  Surviving  Partner 
the  Firm  of  Samuel  A.  Bbldbh  &  C( 
Afpt.. 

UNITED  STATES. 

(See  &  a.  Reporter^  ed.,  sas-SSi.) 

Jurisdiction  ifOmrt  qfOaims—mc  1066,  R 
\toards  under  Treaty  with  Mexieo, 


1,  The  Oourt  of  Claims  has  no  jarlsdiotlon  0 
claim  asalDSt  the  United  States  for  moneyB 
oetved  from   Mezloo  under  the  Convention 
Treaty  of  July  4, 1868, it  beingadaim  founded 
and  flnrowinff  out  of  a  treaty  with  a  foreign  nat 
withta  I  lOeC  R.  8. 

2.  The  Act  of  June  18, 1878.  confers  authority 
the  Secretary  of  State  to  olstribute  the  awa 
made  by  the  Commission  oiganixed  under  a 
Tz^fttv 

&  Ghreat  Western  Ins.  Co.  v.  IT.  S.,  Bk.28,  687«  x 
rrclinghuyaen  v.  Key,  id.  7L  affirmed. 

P*o.  2rt.] 

SubmUied  Apr,  1, 1885.    Decided  May  4,  IS 

APPEAL  from  tho  Court  of  Claims. 
The  history  and  facts  of  the  case  apf 
in  the  opinion  of  the  court 

Mw&re.  Charles  W.  Homor,  W.  Tu  1 
Gary  and  Nathaniel  Wilson,  for  appellamt 
Mr,  Wnu  A.  Blauryv  Aest,  Atty-G^en., 
appeUee. 

Mr,  JtiMtice  Miller  delivered  the  opinio] 
the  court: 

This  is  an  appeal  from  the  Court  of  Claii 

Belden  and  Co.,  having  a  claim  for  seis 
and  confiscation  of  goods  bv  the  Mexic 
during  or  shortlv  after  the  Mexican  war, 
ferrea  their  claim  to  the  United   States 
presentation  to  the  Mexican  Government, 
goods  having  been  imported  into  Matami 
while  that  dty  was  in  the  possession  of 
American  forces,  on  which  Belden  &  Co. 
paid  duties  to  the  amount  of  |18,847,  the  t 
ed  States  refunded  this  sum  to  Belden  & 
and  took  an  assignment  pro  tanto  of  their  cl 
against  Mexico. 

By  the  Convention  or  Treaty  of  July  4, 1 
between  Mexico  and  the  United  States,  15  i 
at  L.,  679,  a  commission  was  organized  foi 
adjustment  of  the  claims  of  the  citizens  of 
respective  countries  against  the  govenunei 
the  otiier  for  injuries  to  persons  and  propei 

To  this  conmiission  Belden  &  Co.'s  d 
was  submitted  by  the  United  States,  anc 
award  was,  that  the  Mexican  Goverzu 
should  pay  to  the  United  States,  on  accoui 
this  claim,  the  sum  of  $58,099.25,  of  whicl 
United  States  misht  retain  out  of  this  | 
award  the  sum  at  (85,920.81,  on  accx>ru 
the  tax  which  it  had  refunded  to  Belden.  ^ 
and  its  interest. 

An  Act  of  Congress  provided  that  the  d 
bution  of  the  money  received  by  the  TJi 
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'tMDdviQttetwuda  made  bf  thb  coni- 
%Mm  itmU  bediMrlbutod  under  the  order 

"tank  !■  tUi  CMS  lUTlng  noelved  the 
a  ntritsUr  avaided  to  tbem,  appealed  to 
it  MTM17  lor  (te  whole  <a  »  put  of  the  mim 
-.  cM«a  datiM  vbkh  wu  awuded  to  the 


vtbe 


■MWDHIFI 
■ndUiisn 


ttalirougbl 


t  f  amif  B  dilB  foonded  on  tnd  growing 
-3  ^  »  maly  with  ft  foreiip  nation,  witbln 
>  p3itow  of  fcctiao  1066  of  the  ReTised 
«Ba   li  M  1b  aU  rsKKCU  like  the  caw  of 

k«^  r^n  /m.  a>.  T.  (7. 8.,  m  u.  s., 

«;&  X.  L  ed.  WT],  which  hokU  that  the 
'anrfnint  hwl  no  jmisdlctloa  bj  reason 

TkavBiaJKof  a  dafan  submitted  to  the 
'mi  !t«i  fer  redamatioD  against  Qreat 
li«  A  iKttj  between  the  two  poveis  pro- 
^W.  ■  li  tkc  poait  ease,  for  an  arbitration, 
•waliek  Ik  ckim  was  allowed  and  paid  to 
a  [iM  Sulci.  On  appeal  from  the  Court 
,  'Om**  decided  that  it  was,  within  the 
iKBt  rf  wdkni  106«of  this  Bevision,  " 
^r  wjj^  mitaf  and  depeitdent  oa  A tnMiy 
■S^sM  e«eted  buo  with  a  foreign  gorem- 
■K'rfwyek  that  oooit  could  not  entertain 


t  s  L.  lU.  eonfert  on  tbe  Secretary  of 
^  k  H^riiT  U>  dbtribule  these  awaida 
<*>f  i»  VBsl  dafanants.  Fyttingkuytm 
•It  lI*C.8..«SrBk.28.  Led.  71].  Not 
vttt Cevt  of  Claims  forbidden  to  enter- 
u;nAtaBof  lUaelalm,  but  tbe  Secretary 
'  •»  a  to  law  aatbocized  and  directed  to  do 
v'  ha  -H  W  done  for  claimants,  without  f ur- 


ir,  aaa  ■  niH«aK  ibbuhu  fHinninj 
I  void  as  to  the  adverse  party. 
ned  pendlojFa  UtlRstlon  by  the 
lev  claim  ufecUnv  tiio  subleot 
atfon.oauiot  be  sat  up  sftalDSt 
<  valldltr  of  luoh  patait  most 
tbe  Uttntlon. 

cannot  be  nlMd  here  which  has 
court  below. 

r  ■■tataoourt  aatowbatoonttl- 
it  of  asultin  that  oourt.  not 
— "--    ■-  -iot  rertewaWa 


tbe  record  that  the  Conn 
}arMiction  of  the  case 
■  claimants  on  the  merits. 
■mA  antborily.  iU  hida- 


[No.  848.] 
Ii,lS8S.  Decided  May  i,188S. 

the  Supreme  Court   of  tlia 

id  facts  of  the  case  appear  in 
le  court  The  locations  of  the 
Q  appear  from  the  sccompany- 
la  reproduced  from  the  trana- 

mr  E.  Smith  and  Thoa. 
tiff  in  error. 

Browne.  O.  J.  Hilljcr,  A. 
:  J.  H.  HeOawHi,  for  de- 


illar  delivered  tbe  opinion  of     ,.__„, 
[STB] 

nf  error  to  tbe  Suprane  Coun 

nIsaconQictof  mlDingclalma. 

rn  in  tbe  State  District  Court 
Eureka,  Nevada,  bj  dofend- 
.ff  in  that  court,  as  plaintiffs,  a 
Ibe  Richmond  Hitiing  Com- 
repetiUon  and  confusion,  the 
enllnned  in  this  opinion  as  Ihnj 
he  record,  and  as  they  sctuallj 
ite  courta,  namely:  Bone  and 
Is,  and  the  Iticbniond  Mining 

Ihls  petition  or  complaint  was  filed  October 
'A,  1873.  A  demurrer  was  filed  to  It  by  the  de- 
fendant November  1,  and  an  answer  Novem- 
her  36. 

Tbe  complaint  alleged  tbU  ploiDtlEte  were, 
andrver  since  January  20,  1873,  had  been,  tbe 
owners  of  tbe  Uncle  Sam  mlnine  claim,  leidge, 
iode  and  deposit  of  mlneral-beanng  rock  in  Uie 
Eureka  Mining  District,  ('ounty  of  Eureka, 
and  State  of  Nevada,  on  tbe  western  slope  of 
"Buby  HilL"  A  minute  description  of  the 
claim  IB  then  given,  with  courses  end  dlstancea 
witb  reference  to  the  shaft. 

It  is  then  alleged  that  tlie  defendant,  unjust- 
ly and  adversely  to  plaintiffs.  ciaini9  an  estate 
infee  in  said  premises,  and  lias  Sled  in  the 
United  Statea  Land-Office  an  ai^pliculion  for  a 

Cut  Uiereto,  under  the  name  of  tlie  St, 
rge  ledge  and  mine.  PloiotiffH,  therefore, 
pray  judgment  that  defendant  be  barri'd  from 
all  entate  or  interest  in  tlie  pri'iniM-s,  or  any 
part  thereof,  or  any  right  of  pn^^session. 

The  auHwer  of  defi'iidnnt,  Bled  November 
3ft,  1878,  denies  any  claim  to  plaiolUTs'  lomlion, 
except  OS  It  Is  covered  by  tlielr  claim,  llie  SL 
George,  wlijcli  does  cover  a  small  part  of  it. 

As  to  so  mucli  of  plaintiffs'  claim  aa  is 
covered  by  the  St.  Qeorjje  it  asserts  a  superior 
riRlil. 

Tbe  next  pleading  is  an  amended  answer  of    [ST9I 

^krtt         nhlAl.      *^B     rYt,1      lh>     r      --        >*--' 
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has  acqnlrod  title  by  patent  from  the  United 
States  to  all  that  portion  of  the  mining  p;iound 
in  oontroTersy,  covered  by  the  application  for 
the  patent  for  the  St.  Qeor^  daim.  This 
amended  answer  was  filed  Apnl  20, 1881,  which 
is  seven  years  and  a  half  after  the  first  or  origi- 
nal answer. 

In  September,  1881,  the  case  was  tried  before 
the  court  without  a  jury  and  a  Judgment  was 
rendered,  from  which  plaintiffs  app^ed  to  the 
Supreme  Court.  That  court  modified  the  judg- 
ment of  the  court  below  materially  in  favor  of 
plaintiffs,  and  to  that  judgment  the  Richmond 
Mining  Companv,  the  defendant  below,  prose- 
cutes tnis  wnt  of  error. 

The  judfire  of  the  District  Court  of  the  State 
made  a  fuu  Aiding  of  the  facts  In  the  caa.  on 
whidi  he  rendered  judgment,  and  on  thujo 
facts  the  case  was  heard  and  decidec  in  the 
Supreme  Court  of  the  State,  and  so  it  must  be 
here. 

According  to  this  finding,  the  plaintiffs  sunk 
their  shaft  on  a  mineral  lode,  staked  and 
marked  out  their  claim,  gave  due  notice  of  it, 
and  did  the  necessary  work  on  it  to  perfect 
their  right  to  the  mine.  In  all  this  they  were 
prior  in  point  of  time  to  the  operations  of  de- 
fendant on  their  St.  Qeorge  claim.  It  may, 
therefore,  be  assumed  that  unless  some  of  the 
objections  to  the  claim  of  plaintiffs  set  up  by 
ddtendant  are  valid,  the  jud^ent  of  the  state 
court  must  stand. 

We  shall  examine  these  objects  jns  Inruch 
order  as  seems  convenient 

1.  The  one  much,  if  not  chiefly,  relied  on  is 
that  the  daim  covers  eight  hundred  lineal  feet 
of  the  lode:  when,  there  being  only  three  lo 
cators,both  by  the  Act  of  Congress  and  the  local 
laws  of  that  mining  district,only  two  himdred 
feet  could  be  appropriated  to  eacn  locator,  and, 
therefore,  this  excess  of  two  hundred  feet  over 
the  six  hundred, which  these  three  could  locate, 
renders  the  whole  claim  void.  The  law,  how- 
ever, allowed  to  each  locator,  who  was  the  dis- 
coverer of  thfi  vein  on  which  the  loa^on  was 
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made, two  hundreit  feet  additional  for  his  mei 
as  discoverer. 

We  hardly  think  it  needs  discussion  to  d 
dde  that  the  inclusion  of  a  larger  number  i 
Mneal  feet  than  two  hundred  renders  a  loc 
tion,  otherwise  valid,  totally  void.  This  mi 
occiu",  and  often  must  occur,  by  acddent  of  tl 
surveyor,or  other  innocent  mistake, where  the 
exists*  no  intention  to  daim  more  than  the  tv 
hundred  feet.  Must  the  whole  claim  be  ma< 
void  by  this  mistake, whidi  may  iniuie  no  on 
and  was  without  design  to  violate  the  law? 

We  can  see  no  reason,  in  justice  or  in  t] 
nature  of  the  transaction,  why  the  excess  m< 
not  be  rejected,  and  the  daim  be  held  good  f 
the  remainder,  unless  it  interferes  with  ri^l 
previously  acquired.  It  appears  by  the  fax 
found  that  one  hundred  ana  forty  feet  of  tl 
east  end  of  plaintiffs*  location  is  lost  to  them  1 
the  superior  right  of  the  Tip-Top  claim,  lea 
ing  only  sixty  feet  of  excess;  and  this,  if 
were  necessaiy,  might  be  exduded  by  the  gc 
emment  at  the  other  or  western  end  of  t 
daim  when  it  comes  to  Issue  the  patent;  whii 
would  leave  i)lidntiff s  only  the  six  hundred  f  c 
in  one  body,  in  regular  form.  This  also  wou 
interfere  with  no  prior  rights,  and  would  gi 
plaintiffs  the  ben^t  of  their  daim  to  the  < 
tent  of  two  himdred  feet  for  each  locator. 

But,  if  it  were  necessary,  we  should  agi 
with  the  Supreme  Court  of  Kevada.  that  Hoj 
one  of  Uie  plaintiffs,  was  entitled  to  an  adi 
tional  two  hundred  feet,  as  discoverer  of  t 
vein  on  which  the  daim  is  located.  Att 
time  this  location  was  made,  there  were  mn; 
daims  asserted  for  veins  discovered  in  Hu 
*  Hill,  and  most  of  the  claimants  believed  tl 
they  were  in  each  instance  the  discoverer  oi 
new  vdn  or  lode.  Rose  entertained  Uic  sni 
belief  when  he  made  liis  daim,  and,  thercfo 
asserted  his  right  to  two  hundred  additioi 
feet  along  this  vdn  as  discoverer. 

It  was  supposed,  some  five  or  six  years  af 
this  and  after  Rose  and  his  companies  I 
spent  their  money  and  labor  in  developix^  tt 
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r«  M  tbc  wbok  Raby  Hill  deposit  war 

■J  izi  X*  Indc  of  gnu  width,  uid  it  hu 
M  u>J  B  tte  CvnbOue,  4  SaiTf. ,  SOS,  thul, 
-^  i0i  woe  nttOT  noall,  detached  Qb- 
u9  T  iBat,  diatiDci  from  each  other,  com- 
•mt  ita  loM,  b  ia,  within  the  meaaing  of 
•j>  LI  rf  CrucM  coooemlDg  locations,  to  be 
a^  M  («e  (ode  or  rein. 

^  fcH,  or  Ui  vendor,  PhmijM,  wu  the 
anmrf  Ihii  Teio  within  the  lode,  and  n 
ai  Moad  Id  cood  fkHh  his  right  to  on  ad- 
tml  ivc  boB&ed  feet. 

Ii  i>  Id  Me  anj  rcaaon,  within  the  spirit 
t  \a  tn.  Tfam  the  claim  u  discoTerer  in- 
pnwaeil  the  time  it  la  made,  audit  has 
■■Bidtiafaod  [aith  in  Teliance  on  the  ac- 
acn«BTo(oacof  theMConslituentTeins, 
■fK>li«  f(*ll*e  jears  before  knowledge 
>  >■  ainir,  it  dkooM  not  justify  the  chum 
uamt'ksDilred  feet  as  diseoTerer. 

!  Ik  mH  objectioa  fa>  be  noticed  is  that 
it>wi  Aeold  to«e  be)d  that  the  patent  ob- 
b4  kr  defendant  from  tbe  United  States, 
r:ii  BiB«d  all  that  defendant  claimed, 
k-Jptnii,  M  it  coBve^cd  the  legal  title. 

^pnpcMtn  goes  to  the  merits  of  the 
M.  m  tf  Mmd,  covers  the  field  of  eontro- 
"w.  Ik  smmliiiM  depends  on  the  statutes 
'  ai  Eieud  fitato.  &nd  mainly  on  sections 

■  ■t'tf  IheAc*  of  Congress  of  May  10, 
n.C  Soa.  at  L..  9S,  which  are  embodied 

■  3i  Inwd  StanttM  In  sections  2S25  and 

a 

I>^te  of  iheae  sections  tbe  applicant 
"■""  •—  aminicg  claim  is  required  to 
iatioa  t&e  evfdoicii  of  his  right 
lHcr  b  lo  cause  a  publication 
a  to  be  made  for  nxty  days, 
ft  ttee  BUT  advene  claimant  to  any 
<»^ leeitioa  described  in  this  appllixtion 
VmI  to  pre  notice  of  conleat  by  filing  a 

h  tmised  in  this  ease  that  de- 
ilaim  properly,  and  plaintiffs 
whhiB  the  sixty  days;  and  as 
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id  tbe  judgment  roll 
shall  be  ceriifled  by  t£c  register  to  the  Commis- 
sioner of  the  QcntoiO  Laod-OfUce,  and  a  patent 
shall  issue  thereon  for  the  claim,  or  such  por- 
tion thereof  as  the  opplicont  shall  appear,  from 
the  decision  of  the  court,  to  rightly  poveas.  If 
it  appeaiH  from  the  dccisioD  oi  tbe  court  that 
eeveral  parties  arc  entitled  to  separate  and  dif- 
ferent portions  of  the  claim,  each  party  m^ 
pay  for  his  portion  of  tbe  claim,  with  tbe  proper 
fees,  and  file  the  certiflcaCe  and  description  by 
tbe  Surveyor-General,  whereupon  the  regisler 
shall  certify  the  proceedings  and  judgment  roll 
to  the  Commissioner  of  the  General  lAnd-Of- 
flce,  as  in  tbe  preceding  cose,  and  patents  shall 
issue  to  the  several  parties  according  to  their 
respective  rights.  Hothing  herein  contained 
shall  lie  construed  to  prevent  the  alienation  of 
the  title  conveyed  by  a  patent  for  a  mining 
claim  to  an^  person  whatever." 

Under  this  provision  plaintiffs  filed  with  the 
register,  on  the  34th  of  September,  1673,  tbdr 
protest,  to  which  no  objection  is  perceived. 
On  October  21  their  complaint  was  Died  in  the 
proper  court  of  Nevada  in  support  of  their  pro- 
test. But  tliey  did  not  pay  any  docket  fee,  nor 
any  other  fee,  and  no  lecfl  were  paid  by  them 
until  August,  1874. 

It  is  argued  that,  by  reason  of  the  failure  to  pay 
these  fees  within  the  time  required  by  the  Stat- 
ute of  Nevada,  the  court  acquired  no  jurisdic- 
tion of  tbe  case  until  ufi«rlhe  thirty  days  with- 
in which,  by  the  foregoing  section,  the  action 
was  1«  be  commenced;  and  also  that,  because 
no  process  to  appear  was  issued  or  served  on 
the  defendants  within  thirty  days,  the  whole 
priKoeding  is  void. 

There  are  several  sufficient  answers  to  these 
suggestions. 

1.  We  do  not  doubt  that  witbht  the  meaning 
of  the  Act  of  Congress  the  plaintiffs  did  eom^ 
tama  proceeding*  oy  filing  their  complaint  on 
tbe  eist  of  October,  eight  days  inside  of  the 
Uiirty  days  which  it  allowed. 

2.  Defendants,  havingdemurrcd  within  a  few 
days  after  this  commencement  of  the  suit,  and 
answered  and  gone  to  trial  without  raising  tbla 
objection  In  the  proper  time,  cannot  be  per- 
mitted to  do  It  now. 

8.  What  constitutes  the  commencement  of 
an  action  in  a  state  court  being  matter  of  stale 
law,  tbe  decision  of  that  court  on  this  point  ia 
not  a  federal  question,  ind  Is  not  therefore  re- 
viewable here. 

These  propositions  also  answer  tbe  objection 
■poyment  of  Ices  to  the  State,  whicli  ie 
1  matter  of  state  concern,  and  if  it  could 

manner  avail  the  defendant  It  must  have 

been  'by  motion  at  the  time,  and  before  dcmuiv 
ring  or  answering  to  the  merits. 

It  may  also  be  added  that,  as  the  clerk  paid 
the  fees  Into  tbe  county  treuury  in  due  time. 
It  became  dmply  a  matter  of  debtor  and  cred- 
itor between  him  and  plaintiffs. 

A  question  of  more  difllculty  arise*  out  of  tbe 
facta,  that,  after  the  answer  of  defendant  in 
1878,  tbe  cause  was  put  on  the  calendar  for 
trial,  but  no  trial  wa>  nad  for  sereral  terms  by 
reasoD  of  negollations  for  a  aettlement  of  the 
controvenji  and  (be  UM  older  for  continuance 
tli 
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wns  had  in  March  Tenn,  1874,  on  motion  of 
counsel  for  defendant.  In  September,  1876, the 
defendant  produced  before  the  register  and  re- 
ceiver of  the  land-office,  the  certificate  of  the 
clerk  of  the  court  to  the  effect  that  this  action 
had  not  been  placed  upon  the  trial  calendar, 
nor  anjproceedings  been  had  thereon  from  the 
March  Term,1874,to  the  date  of  the  certificate. 

The  section  already  cited,  regulating  the  pro- 
ceedings in  this  class  of  cases,  enacts  that,  uter 
the  protest  shall  haye  been  duly  filed  in  the  land- 
office,  ''all  proceedings,  except  the  publication 
of  notice,  and  making  and  filing  of  Uie  affidavit 
thereof,  shall  be  stayed  until  the  controversy 
shall  have  been  settled  or  decided  by  a  court  of 
competent  jurisdiction,  or  the  adverse  claim 
waived."  The  land  officer  to  whom  the  de- 
fendant presented  this  certificate  of  the  clerk, 
holding  It  to  be  sufficient  evidence  that  "  the 
adverse  claim  had  been  waived,"  proceeded  to 
prepare  the  necessary  papers  on  which  the  Com- 
missioner issued  the  patent,  whose  effect  is  now 
under  consideration. 

It  must  be  admitted  that,  if  the  land  officer 
had  the  right,  while  this  action  was  pending  in 
the  courts,  never  dismissed,  and  vet  undecided, 
to  determine  that  plaintiff's  claim,  adverse  to 
defendants,  had  been  waived,  and  to  resume  ac- 
tion in  the  case  on  that  decision,  the  court  was 
in  error  in  holdingthe  patent  void  as  to  the  in- 
terfering claims.  For,  tnough  the  court  of  first 
Jurisdiction  finds  facts  sufficient  to  show  that 
this  delay  was  not  the  fault  of  plaintiffs,  and  in 
no  way  unplied  a  waver  of  their  claim,  these 
facts  could  only  be  shown,  probably,  in  some 
proceeding  directly  to  impeach  the  patent,  or 
set  it  aside.  At  au  events,  if  the  Land  Depart- 
ment had  any  right  to  decide  that  there  was  a 
waiver  while  the  action  was  still  pending  and 
undecided,  the  presumption  that  it  decided 
rightlv  must  be  conclusive  in  an  action  at  law, 
and  if  this  action  is  of  that  character  it  must  lie 
conclusive  here.  Whether  this  patent  can  be 
thus  impeached  under  the  course  of  proceed- 
ings in  the  Nebraska  courts,  we  neea  not  in- 
quire here,  for  we  are  of  opinion  that  the  land 
officers  had  no  such  power. 

Looking  at  the  scheme  which  this  statute  pre- 
sents, and  which  relates  solely  to  securing  pa- 
tents for  mining  claims,  it  is  apparent  that  the 
law  intended.  In  every  instance  where  there 
was  a  possibility  that  one  of  these  claims  con- 
flicted with  another,  to  give  opportunity  to  have 
the  conflict  decided  by  a  judicial  tribunal  be- 
fore the  rights  of  the  parties  were  foreclosed  or 
embarrassed  by  the  issue  of  a  patent  to  either 
claimant.  The  wisdom  of  this  is  apparent  when 
we  consider  its  effect  upon  the  value  of  the  pa- 
tent, which  is  thereby  rendered  conclusive  as  to 
all  rights  which  could  have  been  asserted  in 
this  proceeding,  and  that  it  enabled  this  to  be 
done  in  the  form  of  an  action  in  a  court  of  the 
yicinage,  where  the  witness  could  be  produced, 
and  a  jury,  largely  of  miners,  could  pass  upon 
the  rights  of  the  parties,  imder  instruction  as  to 
the  law  from  the  court. 

It  is  in  full  accord  with  this  purpose  that  the 
law  should  declare,  as  it  does,  that  when  this 
contest  is  inaugurated  the  land  officers  shall 
proceed  no  further  until  the  court  has  decided, 
and  that  thev  shall  then  be  governed  by  that  de- 
cision; to  wnich  end  a  copy  of  the  record  is  to 
be  filed  in  their  office.    They  have  no  further 
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act  of  judgment  to  exercise.  If  the  court  de 
ddea  for  one  party  or  the  other,  the  Land  Do 
partment  is  boimd  by  the  decision.  If  it  decide 
that  neither  party  has  established  a  right  to  Ua 
mine  or  any  part  of  it,  this  is  equaUy  binding 
as  the  case  then  stands.  With  sdl  this  these  of 
ficers  have  no  right  to  interfere.  After  the  de 
ciaion  they  are  governed  by  it  Before  tb< 
decision,  once  the  proceeding  is  initiated,  thei 
function  is  suspended. 

What,  then,  18  meant  by  the  phrase,  "all  pro 
ceedinffs  shaU  be  staved  until  the  controversy 
is  settled  or  deddea  by  a  court  of  competen 
jurisdiction,  or  the  adverse  claim  waived"? 

We  can  imagine  several  ways  in  which  it  ca] 
be  shown  that  the  adverse  claun  is  waived  witb 
out  invading  the  jurisdiction  of  the  court  whil 
the  case  is  still  pending.  One  of  these  wouli 
be  the  production  of  an  instrument  signed  b; 
the  contestant,  and  duly  authenticated,  thatbi 
had  sold  his  interest  to  the  other  party,  or  hai 
abandoned  his  claim  and  his  contest.  Or,  sine 
the  Act  savs  that  all  proceedings  shall  be  staye 
in  the  lana-officc  from  the  filing  of  the  cuLven 
claim,  and  not  from  the  commencement  of  th 
action  in  the  court,  within  thirty  days,  such  d< 
lay  of  thirty  da^  is  made,  by  the  statute,  coi 
elusive  of  a  waiver.  A  filing  in  the  records  c 
the  court,by  the  plaintiff, of  a  plea  that  he  abai 
dons  his  cause  or  waives  his  claim,  might  ai 
thorize  the  land-office  to  proceed. 

But  all  these  are  veir  far  removed  from  tli 
assumption  by  that  ofiicer  that,  because  the] 
have  been  delays  in  the  court,  plaintiff  hi 
waived  his  claim.  It  is  for  the  court,  while 
has  jurisdiction  of  the  case,  that  is,  until  it  : 
decided  or  dismissed,  to  pass  upon  tihe  rights  c 
the  parties— to  decide  whether  either  party  hi 
lost  his  right  by  laches  or  failure  to  procee 
with  dilifi^nce,  and  to  act  accordingly.  If  d 
fendant  m  this  case  was  dissatisfiea  with  tt 
delay,  he  had  all  the  remedies  usual  in  cour 
in  such  cases.  A  motion  to  dismiss  for  wai 
of  prosecution  would  have  relieved  him  if  1; 
was  entitled  to  treat  the  case  as  abandoned.  C 
he  could,  in  all  the  ordinary  ways,  require  tt 
plaintiff  to  go  to  trial  or  show  good  cause  f< 
continuance. 

But,  while  all  this  was  in  the  hands  of  tl 
court,  with  full  power  to  do  what  was  nece 
sary  to  establish  judicially  the  rights  of  the  pa 
tics,  the  land-office  could  not  resume  control  i 
the  case  upon  the  idea  which  might  be  thei 
entertained  of  an  implied  waiver  of  the  dai 
from  delay  in  the  court. 

It  had  no  power  over  the  case,  and  its  actic 
and  its  patent,  so  far  as  it  affects  the  rights  i 
plaintlffs.are  void.  The  rejection  of  the  paten 
as  Influencing  the  judgment  of  the  court,  wi 
not  therefore  an  error. 

8.  Another  error  is  assigned,  growing  out  < 
the  fact  that  the  defendant,  during  the  tin 
this  litigation  was  pending,  located  anotlL 
claim,  called  the  Victoria,  on  this  lode,  outsit 
of  and  parallel  with  the  St.  C^rge.  Witho 
notice  to  plaintiffs,  and  with  no  opposition,  tbi 
procured  a  patent  for  this  claim,  and  set  it  \ 
against  plaintiffs  on  the  trial  of  this  action. 

It  is  insisted  that,  though  this  claim  does  n 
come  on  the  surface  in  conflict  with  the  Un< 
Sam  location,  it  is  in  the  same  vein,  and  ^i\ 
tiie  right  to  pursue  that  vein  under  the  Un< 
Sam  claim,  and,  being  a  patent  about  wh! 
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The  biHory  and  facts  of  the  case  apiiear  In 
the  opinion  of  the  court, 

Mettr*.  J.  H-Wilaon.  F.  P.  B.  Saada  and 
&  SMlabarger,  for  appellant. 

Mr.  JohnS.  Blair, for appdlee. 

Mr.  JiiHiee  Miller  deliTered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judsment  of  the  Bn- 
preme  Court  of  the  District  ot  Columbia,  which 
refused  to  make  an  order  on  a  writ  of  l>abea» 
corpus  relieTiDg  appellant  from  the  custody  of 
the  appellee,  who.  it  is  alleged,  held  the  appel- 
lant in  restraint  of  his  liberty,  unlawfully. 

Upon  tbe  decision  of  the  Supreme  Court  ot 
the  District,  adverse  lo  petitioner,  an  applica- 
tion for  an  original  writ  of  haUai  eorpiu  was 
made  to  this  court  by  counsel  for  appellant: 
but,  on  a  suggestion  from  the  court  (hat  an  Act 
of  Congress,  at  its  session  Just  closed,  had  re- 
stored the  appellate  JurisdIclioD  of  tbia  court  In 
Aoteo*  eorpu*  cases  over  decisions  of  tbe  Circuit 
Courts,  aad  that  this  neccKsarilT  included  juris- 


bring  here  the  record  of  it  ior  review. 

Section  B46  of  the  Revised  Statutes  of  tho 
District  ot  Columbia,  which  makes  the  lurU- 
diction  of  this  court  over  Judgments  and  de- 
crees of  the  Circuit  Courts  of  tlic  United  StatM 
the  measure  of  its  Jurisdiction  (except  as  le- 
garda  the  sum  in  controversy)  over  Judgments 
and  decrees  of  the  Supreme  Court  of  the  Dis- 
trict InsimilarCBSes,  Justifies  the  exercise  of  OUT 
appellate  Jurisdiction  of  the  present  case. 

The  on^nal  peliUoa  tor  the  writ  was  ad- 
dressed to  Jfr,  Juttiee  Cox  of  the  Bupreme 
Court  ot  the  District,  and  alleged  that  on  ilie  3d 

aot  March,  1885,  the  petitionorwas  arrested 
imprisoned,  and  ever  since  had  so  remained 
in  arreat  and  immisonment  and  restrained  of 
his  liberty  in  the  District  of  Columbia,  illegally. 
Tbe  petiUon  seta  out  an  order  ot  the  Secretary 
of  tbe  Navy,  under  which  this  restraint  Is  ei 
erdsed,  which  order  Is  in  the  following  tennsL 
"  Washineton.  February  2a,  1885. 
Sir:  Transmitted  herewith  yuu  will  receive 
charges,  with  qiecifi  cations,  preferred  against 
you  by  the  deputmeut. 

A  genentl  court-martial  has  been  ordered  to 
convene  in  rooms  numbered  SS  and  S3,  at  the 
Navy  Department,  WasUnclon,  D.  C,  at  IS 
o'clock,  noon,  on  Monday,  the  ftth  proximo,  at 
which  lime  and  place  you  will  appear  and  re- 
port yourself  to  Rear  Admiral  Eaivard  Simp- 
son, United  S^atea  Navy,  the  residing  officer 
of  the  court,  for  triaL  The  Judge  Aavoctta 
will  summon  such  witnesses  as  you  mayi»- 
qnire  for  your  defense. 

You  are  hereby  placed  under  arrest,  and  yon 
wOl  confiiM  yourself  to  the  limits  ot  tbe  City  of 
Wasbinpon. 

Very  respectfully, 

Wm.  E.  Oiandlar, 

Beerttary  qflAt  SatM. 
Medical  Director 
PhUip  8.  Wales, 

U.  8.  N..  WaMngUM,  V.  0." 

It  also  makes  an  exhibit  to  the  petitloo,a  o(q>y 

of  the  charges  and  ipedSciitioDS  accompanyinc 

this  osder.    It  is  uiwecesiary  to  say  more  m 
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these  charges  at  present  than  that  they  relate  to 
derelictioDS  of  duty  on  the  part  of  the  appellant 
while  he  was  Surgeon-Gteneral  of  the  ISavy  and 
as  such  had  charee  of  the  Bureau  of  Medicine 
and  Surgery  in  tne  Navy  Department,  which 
office  he  neld  from  August  20, 1879,  to  January 
86, 1884.  He  had  therefore  ceased  to  he  Sur- 
geon-General, and  was  in  the  exercise  of  his 
functions  as  Medical  Director  of  the  Navy, 
when  this  order  was  served  on  him. 

Judge  Cox  issued  the  writ  directed  to  William 
0.  Whitney,  Secretary  of  the  Navy,  who  had 
become  such  by  succ^on  to  Secretary  Chand- 
ler. To  this  writ  Secretary  Whitney  made  ro- 
tum,  stating  the  action  of  Secretary  Chandler 
and  the  history  of  the  appellant's  connection 
with  the  Navy  shice  he  was  appointed  Medical 
Inspector  in  June,  1878;  the  charges  preferred 
against  him  as  Chief  of  the  Bureau  of  Medicine 
and  Surgery,  and  the  order  of  arrest  of  Secre- 
tary Chandler,  and  doses  his  return  as  follows: 

"Your  respondent  respectfully  submits  that 
the  said  Philip  S.  Wales  is  not  now,  nor  was  at 
the  time  of  issuing  the  annexed  writ,  in  the  cus- 
tody or  possession  of,  or  confined  or  restrained 
of  his  liberty  bv,  your  respondent,  other  than 
as  appears  by  the  papers  marked  A,  B,  and  C. 
attached  hereto  and  made  part  of  this  return, 
and  that  the  cause  of  such  detention,  if  any 
there  be,  is  fully  shown  in  said  exhibits. 

And  your  respondent  further  answers  that 
neither  he  nor  anyone  by  his  authority  has  ex- 
ercised imy  physical  restraint  over  the  said 
Philip  S.  Wales  before  or  since  the  issue  of  said 
writ. 
[568]  Your  respondent  further  answers  that  "by 
virtue  of  his  office  as  Secretary  of  the  Navy  the 
said  Philip  S.  Wales,  being  a  Medical  Director 
in  the  Navy,  was,  at  the  tmie  of  the  issuing  of 
the  said  writ,  and  has  since  continually  been,  in 
the  power  of  your  respondent  so  far  as  the 
statutes  of  the  United  States  and  theregulations 
of  the  Navy,  not  inconsiBtent  therewith,  have 
vested  him  with  authority  over  the  said  Philip 
S.  Wales. 

Your  respondent  further  says  that  he  knows 
of  no  obstacle  or  impediment  to  prevent  the 
said  Philip  S.  Wales  uom  being  present  before 
your  honor  at  the  time  and  place  fixed  in  the 
said  writ;  but  in  order  to  comply  with  the  or- 
der of  your  honor  and  under  ana  by  virtue  of 
his  authority  as  Secretary  of  the  Navy,  he  has 
ordered  the  said  Philip  8.  Wales  to  be  present 
at  the  time  and  place  so  fixed.  Wherefore  the 
said  William  C.  Whitney,  Secretary  of  the 
Navy,  has  here,  before  your  honorable  court, 
the  body  of  the  said  PhUip  S.  Wales,  together 
with  the  said  writ,  as  thereiii  he  is  com- 
manded. W.  C.  Whitney, 

Secretary  if  the  Navy," 

To  this  return  the  petitioner,  by  his  counsel, 
demurred,  when,  on  this  demurrer  and  after 
motion  of  the  respondent  to  discharge  the  writ, 
Mr.  Juetiee  Cox  certified  the  case  into  the  court 
in  G^eneral  Term.  That  court  after  full  hear- 
ing and  due  consideration,  made  the  following 
Older: 

** Eiabeai  Chrpui,    ExrdaUone  Philip  8. 
Wales— No.  15.780. 

This  cause  coming  on  for  hearine,  and  hav- 
ing been  aig:ued  by  counsel  and  duly  consid- 
ered, it  is,  tms  14th  day  of  April,  1885,  ordered 
and  adjudged  that  the  petition  be  dismissed 
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with  costs,  the  court  beinf  of  opinion  that  tfa 
relator  has  not  been,  nor  ishe at  tois  present,  di 
prived  of  his  personal  liberty  by  oraer  of  tli 
secretary  of  the  Navy  set  out  in  thepetitiotL 

By  the  court:  A-  Wylie.'* 

It  is  from  this  order  that  the  present  appes 
is  taken. 

The  only  other  matter  apparent  in  the  recoD 
necessary  to  be  stated  at  this  time  is,  that  th 
court-martial  referred  to  in  the  order  of  arres 
was  duly  appointed,  assembled  and  organized 
and  that  appellant  appeared  before  it,  and.  a 
his  request,  it  has  been  adjourned,  from  tun 
to  time,  to  await  the  result  of  these  proceeding 
in  habeaa  eorpm. 

Two  questions  have  been  elaborately  aigne 
before  us,  namely: 

1.  Does  the  return  of  the  Secretaiy  of  lb 
Navy  to  the  vnit  and  its  accompanying  exhibil 
show  such  restraint  of  the  liberty  of  the  pet 
tioner  by  that  officer  as  Justifies  the  use  of  tt 
writ  ot  habeas  earpuef 

2.  If  there  is  a  restraint,  which,  in  its  eha 
acter,  demands  the  issue  of  the  writ,  are  tl 
charges  for  which  the  petitioner  is  required  1 
answer  before  the  naval  court-martial  of  tl 
class  of  which  such  a  court  has  Jurisdiction? 

The  latter  is  a  question  of  importance,  ai 
not  free  from  difficulty,  since  its  solution  i 
quires  the  court  to  decide  whether  the  Snrgeo 
General  of  the  Navy,  as  Chief  of  the  Bureau  < 
Medidne  and  Surgeiy  in  the  Department  of  ti 
Navy,  under  the  unmediate  supervision  of  t] 
Seci*3tary,  is  liable  for  any  failure  to  perf or 
bis  duties  as  Surgeon-General,  to  be  tri^ 
by  a  military  court,  under  the  Articles  of  'YT 
eoveminff  the  Navy,  or  has  a  riffht  for  snch.  c 
lenses  to  be  tried  alone  by  the  avil  courts,  ai 
according  to  the  law  for  offenses  not  mi 
tary.  Is  he,  in  that  character,  in  the  dyil 
military  service  of  the  United  States?  The  d 
ficulty  of  stating  the  question  shows  the  ei 
barrassment  attending  its  dedsion. 

The  other  question,  however,  has  preoeden 
both  because  it  is  the  one  on  which  the  court 
the  District  decided  it,  rjkd  because,  if  the 
was  no  such  restraint,  whether  lesal  or  flleg; 
as  to  call  for  the  use  of  the  writ,  there  is  no  < 
casion  to  inquire  into  its  cause.  # 

It  is  obvious  that  petitioner  is  under  no  phy 
cal  restrdnt  He  walks  the  streets  of  Was 
ington  with  no  one  to  hinder  his  movemen 
Ju^  as  he  did  before  the  Secretary's  order  m 
served  on  him.  It  is  not  stated  as  a  fact  in  t 
record,  but  it  is  a  fair  inference  from  all  tl 
is  found  in  it,  that,  as  Medical  Director,  he  vi 
residinff  in  Washington  and  perfonnine  th< 
the  duues  of  his  office.  It  is  beyond  dispi 
that  the  Secretanr  of  the  Navy  had  a  ri^ht 
direct  him  to  reside  in  the  dty  in  i>erf  ononai 
of  these  duties.  If  he  had  been  somewh 
else  the  Secretary  could  have  ordered  him 
Washington  as  Medical  Dhnector,  and  in  or 
to  leave  Washington  lawfully  he  would  h] 
to  obtain  leave  of  absence.  He  must,  in  si 
case,remain  here  until  otherwise  ordered  or  | 
mitted.  It  is  not  easy  to  see  how  heis  under « 
restraint  of  his  personal  liberty  by  the  ordei 
arrest,  which  he  was  not  under  bcuTore.  ^or< 
it  be  believed  that,  if  this  order  had  made 
reference  to  a  trial  on  chamsa^inst  him  bel 
a  court*martial,he  would  have  felt  anj  reatn 
whatever,  thoi:^  it  had  directed  him  to  ren 
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aeter  of  the  natralnt  wbicli  Jnstlflea  the  wift 
most  rarr  according  to  the  nature  of  the  cod- 
trol  which  is  asserted  over  ttie  party  in  wlxMS 
behalf  the  writ  la  prayed. 

In  the  caae  of  &  man  lo  ttie  military  or  oaval 
■errjce,  where  he  la,  whether  as  an  officer  or  a 
private,  always  moreor  1^  subject  In  his  more- 
menta,  by  the  very  oeceasi?  of  nllilary  rule 
and  subordination,  to  the  orders  of  his  snperiM 
ofBoer,  it  shonld  be  made  clear  that  some  un- 
usual restraint  upon  bit  liberty  of  personal 
movement  exists  to  lustf^  Uie  issue  of  the  wilt; 
otherwise  every  oraer  of  the  superior  officer 
directlDK  the  movements  of  his  subordinAte, 
which  Decessarilj  to  some  extent  curtails  hta 
freedom  of  will,  may  be  held  to  be  a  restraint 
of  his  liberty,  and  the  party  so  ordered  mav 
seek  relief  from  obedience  1^  means  of  a  wru 
ot  haiea*  eorput. 

Something  more  thnn  moral  restnJnt  Is  ne- 
ceeaary  to  make  a  case  for  haietuetrrpu*.  There  [BTX] 
must  be  actual  confinement  or  tne  present 
means  ot  enforcing  it.  The  class  of  coses  in 
whiidi  a  sheriff  or  other  officer,  with  a  vrrit  In 
bis  hands  for  the  nrrest  of  a  person  whom  he 
is  required  to  take  into  cwHtoay,  to  whom  the 

Graon  to  be  arrested  submits  without  force  be- 
lt applied,  comes  under  this  definition.  The 
officer  has  the  authori^  to  arrest  and  the  pow- 
er to  enforce  ft.  If  the  party  named  in  the 
writ  reeists  or  attempts  to  resist,  the  officer 
can  summon  bysbmdera  ttfhis  aasisUuice,  and 
may  himself  use  peraonal  violence.  Here  the 
force  Is  imminent  aod  the  party  Is  In  prasenoe 
of  It  It  is  physical  power  which  controls  him. 
Uion^  not  called  Into  demotiatrative  action. 

It  u  said  in  argument  that  such  is  the  power 
eiercised  over  the  appellant  under  the  order  of 
the  Secretary  of  the  NavT.  Butthisis.wetUnk, 
a  mistake.  If  Dr. Wales  bad  chosen  to  dis- 
obey this  order,  he  hod  nothing  to  do  but  take 
the  next  or  any  subsequent  train  from  Ihe  dty 
and  leave  It  There  was  no  one  at  hand  to 
hinder  him  And  thon^  It  is  said  that  a  Die 
of  marines  of  some  proper  officer  could  have 
been  sent  to  arrest  aikd  brine  bim  back,  this 
could, only  be  done  ^  another  order  of  the 
Secretary,  and  r^mld  be  another  arrest,  and  a 
real  Impnsomnent  under  another  and  distinct 
mder.  Herenouldbearealrestraintof liberty, 
quite  different  from  the  flnt  The  fear  of  this 
wtt^proceedinz,  which  may  or  may  not  keep 
Dr.  wales  wltbm  the  limits  of  the  dty,  fi  a 
mM«l  restraint  wUcb  concerns  his  own  con- 
venience, and  in  regard  to  which  be  exercises 
hisown  wflL 

The  present  case  bean  a  strong  analogy  to 
Ho^t  Ows  In  «  Hartin  (La.),  669.  It  appeared 
there  that  the  par^  who  sned  out  the  writ  had 
*--— ""-'  '0  JaU  on  execution  for  debt 


a  vrrit  of  ^aieateotTnu. 

That  eminent  Jurist,  Oht^JutOet  Martin, 
said,  on  appeal  to  the  Supreme  Court:  "  It  ap- 
pears to  us  that  the  writ  of  habeat  wrjnu  was 
unproperly  reaorted  to.  The  appellee  was  un> 
der  no  physlca)  restraint,  and  there  was  no  ne- 
iiaslij  toncur  to  a  court  or  Judge  to  cause  any 
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moral  restraint  to  cease.  The  sheriff  did  not 
retain  him»  since  he  had  admitted  him  to  the 
benefit  of  the  bounds;  the  doors  of  the  jail  were 
not  dosed  on  him>  and  if  he  was  detained  it 
was  not  by  the  sheriff  or  jailer.  If  his  was  a 
moral  restraint  it  could  not  be  an  illegal  one. 
The  object  of  the  appellee  was  not  to  obtain  the 
removal  of  an  illegal  restraint  from  a  judge, 
but  the  declaration  of  the  court  that  the  pma- 
tiffs  in  execution  had  by  their  neglect  lost  the 
right  of  detainine  him.  A  judgment  declaring 
such  neglect,  and  pronouncing  on  the  conse- 
quences of  it,  was  what  the  appellee  had  in 
view."  The  judgment  awarding  the  writ  was 
reyersed.  The  analogy  to  the  case  before  us  is 
striking. 

A  very  similar  case  was  pasBed  upon  by  the 
Supreme  Court  of  Pennsylvania  in  Bepubtieay, 
Arnold,  8  Yeates,  268.  A  party  who  had  been 
indicted  for  arson,  and  had  given  bail  for  his 
appearance  to  answer  the  indictment,  applied, 
while  out  under  baO,  to  be  discharged  by  vmt 
of  habeas  corpus,  on  the  ground  of  delay  in  the 
prosecution.  The  court  held  that  the  Statute 
of  Pennsylvania,  which  was  a  re-enactment  of 
the  Habeas  Corpus  Act  of  81  Charles  II.,  chap. 
2.  spoke  of  persons  committed  or  detained,  and 
Clearly  did  not  apply  to  a  person  out  on  bail. 
And  Mr,  Justice  Yeates  very  pertinently  in- 

3 aires  "  Would  not  a  habeas  corpus  directed  to 
le  bail  of  a  supposed  offender  be  peifectly 
novelf  And  Smith.  J,,  said  that  the  inclina- 
tion of  his  mind  was  that  habeas  corpus  could 
lie  to  the  bail.  I 

In  a  note  to  the  cases  of  i2»;  v.  Datoes,  1  Burr., 
686  and  i2to  V.  Kessd,  1  Burrow,  688,  the 
same  principle  is  stated,  though  by  whom 
the  note  is  made  noes  not  appear.  Both  Uiese 
persons  were  brought  before  2k^  Biansfleld, 
in  the  King's  Bench,  on  a  rule  against  the  com- 
misioners  to  enforce  an  Act  of  Parliament  to 
increase  the  army.  In  both  cases  the  ground 
on  which  the  discharge  was  asked  was,  that 
they  were  illeffaUy  pressed  into  the  service. 
Lord  Mansfield  disdiarged  one  because  his 
statement  was  found  to  be  correct,  and  re- 
fused the  other  because  his  statement  wa^  not 
true. 

The  note  to  the  report,  apparently  in  ex- 
planation of  the  fact  that  they  were  not  brought 
before  the  court  by  writ  of  nabeaM  corpus,  and 
that  no  objection  was  taken  to  the  rule  by  the 
commissioner,  says:  **  Neither  of  these  oould 
have  brought  a  nabeas  corpus;  neither  of  them 
was  in  custody.  Dawes  had  deserted  and  ab- 
sconded, and  J^essel  had  been  made  a  corporal. 
No  objection  was  made  by  the  commissioner 
to  the  propriety  of  the  method  adopted.*'  Ohitf 
Baron  Comyn  cites  the  cases  as  showhig  that 
the  parties  oould  not  bring  habeas  corpus,  be- 
cause they  were  not  in  custody.  4  Comyn,  Dig. 
818,  Habeas  Carpus  B. 

While  the  Acts  of  Congress  concerning  this 
writ  are  not  decisive,  perhaps,  as  to  what  is  a 
restraint  of  liberty,  they  are  evidently  framed 
in  their  provisions  for  proceedings  in  such  cases 
on  the  idea  of  the  existence  of  some  actual  re- 
straint Section  764,  Revised  Statutes,  says  Uie 
application  for  the  writ  must  set  forth  "in 
whose  custody  he  (the  petitioner)  is  detained, 
and  by  virtue  of  what  claim  or  authority,  if 
known";  section  755,  that  "  the  writ  must  be 
directed  to  the  person  in  whose  custody  the 


partj  is";  section  757,  that  this  person  shal] 
certify  to  the  court  of  justice  before  whom  the 
writ  is  returnable  the  true  cause  of  the  deten- 
tion; and  by  section  758  he  is  required  "  at  the 
same  time  to  bring  the  body  of  the  party  be- 
fore the  judge  who  granted  the  writ." 

All  these  provisions  contemplate  a  proceed- 
ing against  some  person  who  has  the  immediate 
custody  of  the  ptutv  detained,  with  the  power 
to  produce  the  body  of  such  party  before  the 
court  or  judge,  that  he  may  be  liberated  if  no 
sufficient  reason  is  shown  to  the  contrary. 

In  case  of  a  person  who  is  going  at  large, 
with  no  one  controlling  or  watohing  him,  oi 
detaining  him,  his  body  cannot  be  produced  hj 
the  person  to  whom  the  writ  is  directed,  unless 
by  consent  of  the  alleged  prisoner,  or  by  hii 
capture  and  forcible  traduction  into  the  prea 
enoe  of  the  court 

The  record  in  the  present  case  shows  that  nc 
such  thing  was  done.  The  Secretary  deniei 
that  Wales  is  in  his  custody^  and  he  does  noi 
produce  his  body;  but  Wales,  on  the  directioi 
of  the  Secretary,  appears  without  any  compul 
sion,  and  reports  himself  to  the  court  and  U 
Justice  Cox  as  he  did  to  the  court-martiaL 

We  concur  with  the  Supreme  Court  of  tlu 
District  in  the  opinion  that  the  record  does  no 
present  such  a  case  of  restraint  of  personal  lib 
erty  as  U>  call  for  discharge  by  a  writ  of  habea 
corpus. 

In  thus  deciding  we  are  not  leaving  the  ap 
pellant  without  remedy  if  his  counsel  are  rieh 
m  believing  the  court-martial  has  no  jurisdic 
tion  oi  the  offense  of  which  he  is  charged.  Hi 
can  make  that  objection  to  that  court  befor 
triaL  He  can  make  it  before  judgment  af te 
the  facts  are  all  before  that*  court  He  cai 
make  it  before  the  reviewing  tribunal 

If  that  court  finds  him  guilty,  and  impose 
imprisonment  as  a  part  of  a  sentence,  he  cai 
then  have  a  writ  to  relieve  him  of  that  im^ri£ 
onment  If  he  should  be  deprived  of  oflice,  h 
can  sue  for  his  pay  and  have  the  question  of  thi 
jurisdiction  of  the  court  which  made  such  ai 
order  inquired  into  in  that  suit  If  his  pay  i 
stopped,  in  whole  or  in  part,  he  can  do  the  sami 
thing.  In  all  these  modes  he  can  have  relie 
if  the  court  is  without  jurisdiction,  and  the  in 
quiry  into  that  jurisdic»on  will  be  more  a&tu 
factory  after  the  court  shall  have  decided  o] 
the  nature  of  the  offense  for  which  it  puidsbe 
him,  tiian  it  can  before.  And  this  manner  o 
relief  is  more  in  accord  with  the  orderly  ad 
ministration  of  justice  and  the  delicate  relation 
of  the  two  classes  of  courts,  dvil  and  military 
than  the  assumption  in  advance  by  the  on 
court  that  the  otner  will  exerdse  a  juriadictioi 
which  does  not  belong  to  it 

The  judfftnefU  of  ths  Supreme  Court  of  the  IHi 
triet  of  OAumbia  is  a^ffltmed, 

Tmo  copy.   Test:  ^    ^  ^      ^  ^ 

James  H.  McKenney,  COerk,  Sup.  Oourt^  U.  I 

Olted-lU  U.  &,  497,  m  116  U.  &,  137. 
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BOND  CASES. 
8TEVKN8  XT  AL.,  Apptt, 

St. 

CHARLESTON   RAIL- 
■r  Aju    Ka  42. 


Calvin  Amory  Stevens  etal,,Appt$,, 

V, 

Mississippi  and  Tenncsoe  Railroad  Company, 

No.  164. 

CalTin  Amory  Stevens  etal,,  AppU.^ 

V, 

MobOe  and  Ohio  Railroad  Company  et  al. 

No.  les. 

Appeals  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennessee. 


CALVIN  AMORT  STEVENS  bt  al.,  Appti., 

LOUISVILLE,  NASHVILLE  and  GREAT 
SOUTHERN  RAILROAD  COMPANY. 
No.  45. 

Calvin  Amory  Stevens  etal,,  AppU,^ 

V, 

Nashville   and   Northwestern  Railroad  Com- 
pany  et  al.    No.  46. 

Calvin  Amory  Stevens,  Appt,, 

V. 

Nashville   and   Decatur  Railroad   Company 

et  al.     No.  47. 

Calvin  Amory  Stevens,  Appt,, 

V, 

Nashville  and  Decatur  Railroad  Company  et  aL 

No.  48. 

Oilvin  Amory  Stevens  et  al.,  Apple,, 

V. 

McMinnviUe  and  Manchester  Railroad  Com- 
pany et  al.    No.  49. 

Calvin  Amory  Stevens  et  oL,  Apptt., 

V. 

Nashville  and  Chattanooga  Railroad  Company 

et  al.    No.  60. 

Calvin  Amory  Stevens  et  al,,  Apple,, 

Winchester  and  Alabama  Railroad  Company 

etal.    No.  51. 

Apt)eals  from  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee. 


LookviDe  Railroad 
stfal.    No  4a. 


ei  ec.,  App^f 


Qrtat  Southern  RaO- 
Ko.44. 


Appt, 


New  Orteas  Railieftd 
^    NaiaSw 


CALVIN  AMORY  STEVENS  etal,  AppU., 
THE  CmCINNATI,  CUMBERLAND  GAP 

and  Charleston  railroad  cobi. 

PANY^^oi.  No.  62. 

Calvin  Amory  Stevens  et  al.,  Appti., 

9, 

KnoxviUe  and  Kentucky  Railroad  Company 

etal.    Na  68. 

Calvin  Amory  Stevens  etal,  Apple., 

V, 

East  Tennessee,  Virgins  and  Georgia  Railroad 
Company.    No.  54. 

Calvin  Amory  Stevens  et  aL,  AppU,, 

t. 

East  Tenneasee,  Virginia  and  Georgia  Railroad 

Company.    No.  65. 

Appeals  from  the  Circuit  Court  of  the  baited 
States  for  the  Eastern  District  of  Ttanessee. 
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0ee  8.  a,  ^TeniMttee  Bond  Cases^^  Beporter^s  ed., 

668-705.) 

Tennessee  internal  improvement  bond$^-Mdr 
ers  not  entitled  to  benefit  qf  mortgages  taken 
by  the  Stats-'Construction  of  statutes. 

L  The  statutory  lien  with  which  the  State  of 
Tennessee  was  inrested,  upon  the  iaroe  of  its  bonds 
to  railroad  companies  under  the  Internal  Improve- 
ment Act  of  Feoruary  U,  IMNS,  and  the  several  Acts 
amendatory  thereof,  was  created  solely  for  the 
security  of  the  State.  Under  the  Aoti  oreatlnff  said 
lien,  the  holders  of  the  bonds  are  not  entitled  to  its 
benefit. 

2.  When  a  Stateleodsits  own  bonds,  takinffbacdc 
security  for  their  payment,  the  presumption  is 
strong  that  it  intends  by  means  of  suohsecuritv  to 
indemnify  itself  against  loss  by  reason  of  the  loan 
of  its  credit,  rather  than  to  protect  those  who  may 
afterwards  be(K>me  holders  of  such  bonds  against 
the  ooittequenoes  of  its  own  repudiation  or  inability 
to  pay.  In  this  esse  this  presumption  is  supported 
by  express  provisions  of  the  legislation  under  which 
the  bonds  were  issued  and  by  whioh  the  Hen  was 
created. 

&  Hand  V.  8.  C.  B.  Co.,  12  a  0,81^  and  The  Sink- 
ing Fund  CasM,  bk.  £6,  L.  ed.,  7S6,  distinguished. 

Argwd  Oct.  23,  S4,  f7,  £8,  29,  SO,  1884.    Dtf- 
eid^  May  4, 1885. 

The  history  and  facts  of  the  cases  folly  ap- 
pear in  the  opinion  of  the  court. 

The  argument  in  these  cases  was  ezhaustive, 
twenty-one  briefs  beine  filed,  which  contained 
over  eighteen  hundred  printed  pa^es.  Only 
a  few  of  the  main  points  and  authonties  of  the 
coimsel  for  appellants  can  be  here  given. 

Messrs.  Georpe  Hoadley*  Waiter 
Swaame*  Edward  L.  Andrews*  John  O* 
F.  Gardner*  Edgar  M.  Johnson*  Ed' 
ward  Colston  anow.  S.  Pierce*  Jr.*  for 
appellants.  k 

Mr.  Ohofrles  (/Oonnor,  also  o/  counsel  for 
appellants,  died  before  the  hearing  in  this 
court.  He  took  part  in  tha  fffgument  in  the 
court  below. 

L  The  object  of  the  Act  was  to  indemnify 
the  State  by  payment  to  the  creditor. 

The  contract  written  in  tiie  law,  and  which 
the  statutory  lien  secures,  is  payment,  not  in- 
demnitv. 

See  Brandt,  Sur.  &  Guar.,  %  177,  p.  266. 

Bice  y.  Southgate,  16  Gray,  1^;  Aanters^  Bk. 
y.  Douglass,  2  Head*  699;  Wicker  y.  Boppoek, 
6  Wall.,  99  (78  U.  S.,  bk.  18*  L.  ed.  758);  FM 
y.  Jackson,  17  Johns.,  289. 

n.  Soyereignty  does  not  protect  the  State.  A 
State,  otherwise  soyereign,  when  entering  into 
commercial  relations  of  this  Idnd  occupies  a 
position  legally  indentical  with  that  of  any 
trader  or  other  priyate  person. 

MoodaHay  y.  Morton,  1  firo.  Oh..  471;  5a«. 
Fund  Soc.  y.  Philaddphiajl  Pa.  St .176;  U. 
8.  Bk.  y.  Planter^sBk.,  9  Wheat,904;  Ftoyd  At- 
eeptances,  7  Wall.,  666  (74 U.  S.,  bk.  19,  L.  ed. 
1&);  U.  8.y.RA  Cb.,  98  U.  8.,  618  CSk.  26, 
L.  ed.  164);  White  y.  B.B.  Cb.,  7  Heist,  646. 

The  State  is,  in  this  case,  at  least  so  far  as  the 
railroad  companies  are  concerned,  a  Surety. 

"When  property  of  any  kind  is  mortgaged 
or  pledged  by  the  owner  to  answer  for  the  debt, 
default  or  nuscarriage,  of  another  person,  such 
property  occupies  the  position  of  a  surety  or 
guarantor,and  anything  which  would  disdiarge 
an  indiyidual  suretjr  or  guarantor  who  was 
personal^  liable,  wiU,  under  similar  drcum- 
stances,  discharge  such  property. 
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Brandt,  Sur.  &  Guar.,  g  21;  Bobinstm  ri 
Gee,  1   Yes.    261;    Bowker   y.  BuU,  1  Siaj 
(ir.  S.),  29;  LordHarberton  y.  Bennett, 
886;  BowanY.  Mfg.  Cb..  88 Conn.,  1;  Barnes 
Mott,  64  N.  Y..  867;  Eoy  v.  BramhaU,  19  ' 
J.  Eq.,668;5«By.  lFf*iiur.2Phihi.,72;Xc.- 
y.  McKinney,  68  Pa.  St,  294;TF%ife  v.  AvU, 
Ga.,  661;  JE^an  y.  Trustees  of  Shameetown, 
m.,  20;  Ohristner  y.  Brown,  16  Iowa.  180. 

It  by  no  means  follows  that,  because  ^ 
State  18  not  liable  on  its  bonds,  the  comiM 
nies  are  free  from  responsibility  under  UmH 
statutoiy  mortgages. 

B.B.  Go.  y.  Sckutte,  108  U.  8.*  118  (Bk.  2( 
L.  ed.827). 

A  promise  made  by  A  to  B,  to  pay  0,  mi 
be  sued  upon  directly  by  C  against  A. 

Moore  y.  StofHxU,  2  Lea,  648;  Bendrick 
Lindsm  98  U.  &.,  148  (Bk.  28,  L.  ed.  861 
Pom.,  Rem.,  §  189. 

It  matters  not  that  the  contract  is  embodii 
in  or  required  by  a  statute. 

Furman  y.  liichol,  8  WalL  (76  U.  8.,  I 
19,  L.  ed.  870);  Keith  v.  Olark,  97  U.  8..  4 

g;k.  24,  L.  ed.  10'77);Woocbruf  y.  TrapnaU, 
ow.,  190;  OurranY.  Arkansas,l^'Sow.^  81 

But  here  the  bondholder  is  in  direct  lei 
priyi^,  both  with  the  company,  the  promis 
and  the  State,  the  promisee  or  mortgagee. 

Furman  Y.  Niehol,  supra;  MUler  v.BiUit 
ly,  41  Ind.,  489;  BassettY.  Hughes,  43  W 
819;  Trimbte  y.  Strother,  26  Ohio  St.,  S 
ffalsey  y.  Beed,  9  Paige,  446;  Blyer  y.  Jb 
hdOand,  2  Sandf.  Ch.,  478;  Marsh  y.  POce 
Paige,  696;  Hartley  y.  Harrison,  24  N.Y.,  : 
Price  Y  Trusdea,  28  K.  J.  Eq.,  200;  Anth 
Y  Herman,  14  Ean.,  4H:8chmueker  ▼.  8il 
13  Ean.,  104;  OpdykcY.B.  B.  Co.,  8  DilL, 
BagaleyY.  Waters,  7  Ohio  St,  869;  Babberm 
y.  Wiskamp.  64  DL*  179;  Wilson  y.  Bewins 
ni.,  282;  BirdY.  Lanius,  7  Ind.,  616:  Ma 
y.  Wilson,  80  Ind.,  240;  Hstms  y.  lOaarru 
Ind.,  124. 

The  Railroad  Oompanies  are  the  prini 
debtors. 

In  the  Circuit  Oourt  It  was  much  ins 
that  the  contract  of  lien  must  neoeasaril: 
treated  as  one  between  the  State  and  the  \ 
pany,  because  it  related  to  "the  payment 
debt  in  which  the  party  is  x,  an  unks 
quantity." 

The  answer  to  this  is  furnished  by  the  ' 
already  dted  of  Ourran  y.  ArkansoM,  Wbot 
Y.  TrapnaU,  Furman  y.  J9iehol  and  JEn 
Olark. 

m.  A  mortgage  to  a  surety,  condition 
pay  the  creditor,  createsa  trust  for  the  crec 

In  such  cases  mortgagor  and  mortgagee 
not,  without  the  consent  of  the  credltoi 
lease  the  surety  to  his  disadyantage. 

Breedloce  y,  BummeroiUe,  8  Yerg.,  257; 
seyY.  McDearmon,  6  Oold.,  892;  Saplorm  ▼. 
lors,9  Tenn.,  626;  Brandt,  Sur.  &  Guar.,  € 
Moses  Y.  Murgatroyd,  1  Johns.  Oh.*  ll£ 
OhamsOlorKeat;  PriecY.  Trusddl,  28 N'.  J 
204;  Ware  y.  Otis,  8  Greenl.,887;  P»ri9  ^.  £x 
26yt,8O8;.Kz«rfnany..Fbit0r,8Met..  19; 
y.  Hand,  1  Paige,  829;  Ourtis  y.  Tfimr^  O  1 
482;  Kramer  and  Bahm's  Appeal,  87  Pt 
79;  Boyd  y.  Parker,  48  Md.,  182;  Sain 
Colvin,  8  Gratt.  868;  Carpenter  y.  Bt>ti> 
Miss.,  28;  Boss  y.  Wilson,!  Sm.  &  :m^ 
OsbomY.  NMe,  46  Miaa.,  449. 
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Faittrifhls  do  DOt  perish  because  a  State 
MBkff  ter  t«  trostoe. 

Mnf.iiL<r.&,9  Wbeal.»788;  Davii 
t  «mll  Wd..908  (BSU.  8.,  bk.  21,L.  ed. 
CtTiavr  &&  Cb..  2  Woods.  606. 

kkttaitf  pfiDcfiple  of  federal  law,  that 
■■kt  vkae  stenoe  Is  oomDlained  of  is  an 
MifBafalepvtT,  the  fed^af  court  will  pro- 
■ri  II  a  teee  wttoot  him. 

W.  A4. 7  WalL,  481  (74  U.  8.,  bk.  19, 
limtKO^r.  GaOagiter,  9S  U.  S.,  204 
&S.L  fl  Mh  iMrf  Cb.  ▼.  Wade,  97  U. 
i  £  Sk.  M.  L.  ed.  919). 

lk.Wm.M»WmmmfiWt  for  Jdm B.  Smith, 
nm^^  LK.AG.8.R  R.  Oo..the  M.  0. 
iLlRObiMd  the  M.  A  O.  kaCo., 

>MbA.  CurabeU,  for  the  M.  &  O. 
1 1  Ck.  As  a  St.  L.  d(  N.  O.  R  R.  Co. 
■iiia.  Oen  R  B.  Co.,  appellees. 

>.r.WaMmo«,  for  the  M.  d(  O.  R  R 
I T^  rf  rf ,  ipffif  IkM 

>  Omu  P.  W^Mthwiaydt  for  the  E. 
taaJTaAQs.  R  R  Co.,  the  C.  C.  G.  & 
:  it Gk  sad  the  M.  A  0.  R  R  Co.,  ap- 


O.  K.  Fasioo  and  W.  K.  Postoiit 

irftil.4C.RR  Co.  and  the  £.  Tenn., 

'i  4  Ql  &  &  Col.  appeOees. 

^■t  tb  W,  !!■»>■,  W.  Y.  C.  Humes 

m^i.  R  Wafakrfl,  for  the  M.  A  a  R 

,i^.Vai.K.  Baxter,  for  tike  E.  &  Ev.  R 
1^  adfte K.  AC.  R  R  Co.,  appellees. 
i^  LBucter  and  Rw— II  Honston* 
5fcLK.*0.  &R.R  Co.,  theN.  &  C.  R 
LQ^ad  At  M.  C.  A  L.  RR  Co.,  appeUees. 
.i^  ttw«  H.  East,  for  the  K  &  C. 
MlOt^ifce  5.  4^  N.  W.  R  R  Co.,  the 
^4I.&RO0L  and  theW.  d(  AhtR 
^liiliii 

AUfeadMEa  K.  SUelds,  for  the  R 
•^UAQa  R  IL  Co.,  appellee. 

^f /bms  F—t for  the  C.  St  L.  R. 

U«.&K.Odi.  appellee. 
>t>L>maMill.ibrtiiaM.A  O.R.R 


^aita  ddiTered  the  opin« 

hroo^  Inr  tiie  holden  of  un- 
I  tf  te  State  of  Tenneiee,  ivued  to 

SAoii  fmapiiries  under  the  Act  of 
U»  tat.  "-to  ettabUsh  a  system  of 
^■aPBiMBi^''  to  enforoe  the  lien 
la  the  State  by  that  Act,  on 
if  Hm  anmpanfca  respuctiTeljr,  as 
of  the  bonds  and  the 
The  sections  of  the 

_.^ fifto  of  the  parties  dmnd 

5^<^9  7,  14, 11, 18 and  14    iSese 

If  tM4  9eH0rai  JUh 

■Si,  Thatwhenerer 

Yirdnia  RaOroad  Com- 

red  Mna  Adf  subscrip- 

in  mia  company  to 

10  crsde,  bridge  andpre> 

the  whole  extent  of  the 

^  to  be  coostmcted  by 

than  be  shown  by  said 


company  to  the  GoTemor  of  the  State  that  said 
subscriptioDS  are  good  and  solvent,  and  when- 
ever  said  company  shall  have  graded,  bridged, 
and  shall  haye  ready  to  put  down  the  necessaiy 
timbers  for  the  reception  of  rails,  and  fully  pre- 
pared a  section  of  thirty  miles  of  said  roan  at 
either  terminus,  in  a  good  and  substantial  man. 
ner,  with  good  materials,  for  putting  on  the 
iron  rails  and  equipments,  and  the  Uovemor 
shall  be  notified  of  these  facts,  and  that  said 
section,  or  any  part  thereof,  is  not  subject  to 
any  lien  whatever,  other  than  those  created  in 
favor  of  the  State  by  the  Acts  of  1851-2,  by 
the  written  affidavit  of  the  the  chief  engineers 
and  president  of  said  company,  together  with 
the  vmtten  affidavit  of  a  competent  engineer 
by  him  appointed,  at  the  cost  of  the  company, 
to  examme  said  section,  then  said  Governor 
shall  issue  to  said  company  coupon  bonds  of  the 
State  of  Tennessee,  to  an  amount  not  exceed- 
ing eight  thousand  dollars  per  mile  on  said  sec- 
tion, and  on  no  other  condition,  which  bonds 
shall  be  payable  at  such  place  in  the  United 
States  as  the  president  of  the  company  may 
designate,  b^iring  an  interest  of  $ixper  centum 
per  annum,  payable  semi-annutlly,  and  not 
having  more  than  forty  nor  less  than  thirty 
years  to  mature. 

Sec.  2.  Be  it  enacted.  That  the  bonds  before 
specified  shall  not  be  used  by  said  company  for 
any  other  purpose  than  for  procuring  the  iron 
rails,  chairs,  spikes  and  equipments  for  said 
section  of  said  road,  and  for  putting  down  said 
iron  rails;  and  the  Gk)vemor  shall  not  issue  the 
same  unless  upon  the  affidavit  of  said  presi- 
dent, and  a  resolution  of  a  majority  of  the 
board  of  directors  for  the  time  being,  that  said 
bonds  shaU  not  be  used  for  any  other  purpose 
than  for  procuring  the  said  iron  rails,  chairs, 
spikes  and  equipments  for  said  section,  and  for 
putting  down  said  iron  rails;  and  the  Governor 
shall  Imve  power  to  appoint  a  commissioner  to 
act  under  oath,  in  conjunction  with  said  presi- 
dent, in  negotiating  said  bonds  for  the  pur- 
poses aforesaid,  and  to  act  in  any  other  mat- 
ters pertaining  to  said  company,  where  the  in- 
terest of  the  State,  in  the  opinion  of  the  Gover- 
nor, may  re^jnira  it 

Sec.  8.  Be  it  enacted,  fhat  so  soon  as  the 
bonds  of  the  State  shall  have  been  issued  for 
the  first  section  of  the  road  as  aforesaid,  they 
shall  constitute  a  lien  upon  said  section  so  pre- 
pared as  aforesaid,  including  the  road-bed,  riight 
of  way,  grading,  bridges  and  masonry,  upon 
aU  the  stock  subscribed  for  in  said  company. 
4nd  upon  said  iron  rails,  chairs,  spikes  and 
equipments,  when  purchased  and  delivered; 
and  the  State  of  Tennessee,  upon  the  issuance 
of  said  bonds,  and  by  virtue  of  the  same,  shall 
be  invested  with  said  lien  or  mortgage  without 
a  deed  from  the  company,  for  the  payment  by 
said  company  of  said  boxids,  with  the  interest 
thereon  as  the  same  becomes  due. 

Sec.  4.  Be  it  enacted.  That  when  said  com- 
pany shall  have  prepared  as  aforesaid  a  second 
section,  or  any  additional  number  of  sections,  of 
twenty  mOes  eadi  of  said  road,  connecting  with 
a  section  already  completed  for  the  iron  rails, 
chairs,  spikes  and  equipments,  as  provided  in 
the  flnt  section  of  this  Act,  and  the  Governor 
shall  be  notified  of  the  facts  as  before  provided, 
he  shall,  in  like  manner,  issue  to  said  company 
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like  bonds  of  the  State  of  Tennesseo,  to  an 
equal  amo'sint  with  that  before  issued  under  the 
tirst  section  of  this  Act,  for  each  and  every  sec- 
tion of  twenty  miles  of  said  road  so  prepared  as 
aforesaid,  but  upon  the  terms  and  conditions 
hereinl)cfore  provided;  and  upon  the  issuance 
of  the  snid  bonds  the  State  of  Tennessee  sliall 
be  invested  wit!)  a  like  mortgage  or  lien  with- 
out a  deed  from  said  company,  upon  said  stock, 
and  upon  said  tirst  and  additional  section  or 
sections  of  said  road  so  prepared,  upon  the 
mils  and  equipments  put,  or  to  be  put,  upon  the 
same,f  or  the  payment  of  said  bonds  and  the  ac- 
cruing interest  thereon;  Provided,  That  if  the  last 
section  of  said  road  shall  be  less  than  twenty 
miles,  or  if  the  railroad  proposed  to  be  construct- 
ed by  any  company  hereinafter  specified  shall  be 
less  than  thirty  miles  in  extent,  bonds  of  the 
btate  shall  be  issued  for  such  section  or  such  rail- 
road as  may  be  less  than  thirty  miles  In  extent 
for  an  amount  in  proportion  to  the  distance,  as 
provided  in  this  Act,  but  upon  the  same  terms 
and  conditions  in  all  respecta  as  required  in 
regard  to  the  bonds  to  be  issued  for  the  other 
sections  of  said  road  And  when  the  whole  of 
said  road  shall  be  completed  the  State  of  Ten- 
[6681  ncssee  shfdl  be  investea  with  a  lien,  without  a 
deed  from  the  company,  upon  the  entire  road, 
including  the  stock,  right  of  wa^,  grading, 
bridging,  masonry,  iron  rails,  spikes,  chairs, 
and  the  whole  superstructure  and  equipments, 
and  all  the  property  owned  by  the  company  as 
incident  to  or  necessary  for  its  business,  and  all 
depots  and  depot  stations,  for  the  payment  of 
all  of  said  bonds  issued  to  the  company  as  pro- 
vided in  this  Act,  and  for  the  interest  accruing 
on  said  bonds.  And  after  the  governor  shafi 
have  issued  bonds  for  the  first  section  of  the 
road,  it  shall  not  be  lawful  for  the  said  compa 
ny  to  give,  create  or  convey  to  any  person 
or  persons,  or  body  corporate  whatever,  any 
lien,  incumbrance  or  mortgage  of  any  kind 
which  shall  have  priority  over,  or  come  m  con- 
flict with,  the  lien  of  the  State  herein  secured, 
and  any  such  lien,  incumbrance  or  mortgage 
shall  be  null  and  void  as  against  said  lien  or 
mortgage  of  the  State,  ana  the  said  lien  or 
mortgage  of  the  State  shall  have  priority  over 
all  other  claims  existing  or  to  exist  against  said 
company. 

Sec.  5.  B6  it  enacted.  That  it  shall  be  the  duty 
of  said  company  to  deposit  in  the  Bank  of  Ten- 
nessee, at  Nashville,  at  least  fift<^n  days  be- 
fore the  interest  becomes  due,  from  time  to 
time,  upon  said  bonds  issued  as  aforesaid,  an 
amount  sufficient  to  pay  such  interest,  includ- 
ing exchauge  and  necessary  commissions,  or 
satisfactory  evidence  that  said  interest  has  been 
paid  or  provided  for;  and  if  said  company  fail 
to  deposit  said  interest  as  aforesaid,  or  fur- 
nish the  evidence  aforesaid,  it  shall  be  the 
(]utv  of  the  comptroller  to  report  that  fact 
to  the  Governor,  and  the  Gk)vemor  shall  imme- 
diately appoint  some  suitable  person  or  per- 
sons, at  the  expense  of  the  company,  to  take 
possession  and  control  of  said  railroad,  and  aJl 
the  assets  thereof,  and  manage  the  same  and 
receive  the  rents,  issues,  profits  and  dividends 
thereof,  whose  duty  it  shall  be  to  give  bond 
and  security  to  the  State  of  Tennessee,  in  such 
penalty  as  the  Governor  may  require,  for  the 
faithful  discharge  of  his  or  their  duty  as  re- 
ceiver or  receivers,  to  receive  said  rents,  issues, 
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profits  and  dividends,  and  pay  over  the  same 
under  the  direction  of  the  Governor,  toward  th 
liquidation  of  such  unpaid  interest.  And  i 
said  company  fail  or  refuse  to  deliver  up  sail 
road  to  the  person  or  persons  so  appointed  l^ 
the  Gk>vemor,  the  person  so  appoint  2d  shall  n 
port  that  fact  to  the  Governor,  who  shall  f ortl 
with  issue  his  warrant,  directed  to  the  sherifi 
of  the  counties  through  which  said  road  sha 
run,  commanding  them  to  take  possession  < 
said  road,  fixtures  and  equipments,  and  ever] 
thing  pertaining  thereto,  and  place  the  said  ii 
ceiver  in  full  and  complete  possession  of  tt 
same,  and  said  receiver  so  appointed  shall  coi 
tinue  in  the  possession  of  said  road,  fixtures  an 
equipments,  and  run  the  same,  and  manage  tl 
entire  road,  until  a  sut^cient  sum  shall  be  rea 
ized,  exclusive  of  the  costs  and  expenses  inc 
dent  to  said  proceedings,  to  pay  off  and  dj 
charge  the  interest  as  aforesaid,  due  on  saj 
bonds;  which  bein^  done,  the  receiver  shi 
stirrender  said  roaa  and  fixtures  and  equi 
ments  to  said  company.  The  comptroller  shs 
from  time  to  time  settle  the  accounts  with  tl 
receiver,  and  the  balance  shall  be  deposited 
the  treasury  of  the  State.  The  comptroller 
authorized,  and  it  is  made  his  duty,  upon  h 
warrant  to  draw  from  the  treasury  any  sum 
money  necessary  to  meet  the  interest  on  su< 
bonds,  as  may  not  be  provided  for  by  the  coi 
pany,  as  provided  for  m  this  Act,  and  the  com 
troller  shall  report  thereof  to  the  General  Assei 
bly  from  time  to  time. 

t5ec.  6.  Be  it  enacted.  That  If  said  compai 
shall  fail  or  refuse  to  pay  any  of  said  bonds  whi 
they  fall  due,  it  shall  bie  the  duty  of  the  Gov< 
nor  to  notify  the  Attorney-General  of  the  distri 
in  which  is  situated  the  place  of  business  of  sa 
company,  of  the  fact;  and  thereupon  said  Atu 
ney  -General  shall  forthwith  file  a  bill  agaii 
said  company,  in  the  name  of  the  State  of  T< 
nessee,  in  the  Chancy  or  Circuit  Court  oft 
cotmty  in  which  is  situated  said  place  of  bu 
ness,  setting  forth  the  facts;  and  thereupon  si 
court  shall  make  all  such  orders  and  decrees 
said  cause  as  may  be  deemed  necessary  by  t 
court,  to  secure  the  payment  of  said  bonds,  wi 
the  interest  thereon,  and  to  indemnify  the  St4 
of  Tennessee  against  any  loss  on  account  of  X 
issuance  of  ssufd  bonds,  by  ordering  the  si 
railroad  to  be  placed  in  the  hands  ofa  recei> 
ordering  the  sale  of  said  road,  and  all  the  pre 
erty  and  assets  attached  thereto  or  belonging 
said  company  or  in  such  other  manner  as  \ 
court  may  aeem  best  for  the  interest  of  1 
State. 

Sec.  7.  Be  it  enacted,  Thatat  theend  of  fi 
years  after  the  completion  of  said  road,  si 
company  shall  set  apart  one  per  centum  ptort 
num  upon  tlie  amount  of  bonds  issued  to  1 
companv,  and  shall  use  the  same  in  the  pi 
chase  of  bonds  of  the  State  of  Tennessee,  whi 
bonds  the  company  shall  pay  into  the  treasij 
of  the  State,  after  assi^ing  them  to  the  Qi 
emor,  and  for  which  we  Governor  shall  gj 
said  company  a  receipt,  and  as  between  t 
State  and  saia  company,  the  bonds  so  paid 
shall  be  a  credit  on  the  bonds  issued  to  1 
company;  and  bonds  so  paid  in,  and  the  int 
est  accruing  thereon,  from  time  to  time,  sh 
be  held  ana  used  by  the  State  as  a*dnkiQg  f  u 
for  the  payment  of  the  bonds  issued  to  1 
company :  and  should  said  company  repuxx^hi 
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rr^tetaiibiinedto  H  under  the  provi- 

ta3(ttAci,Uiejthanbe  a  credit  as  afore- 

•^  mi  ruoM.   And  should  aaid  compaDy 

•»  mmtr  wtth  tibe  Drorisloiifl  of  this  sec- 

tiMluprooeedeaairainst,  as  provided 

itilttMliaBofthiaAct 

^  U  A  cT  maetei^  That  the  provisions 

taitf  Aill  extend  to  and  embrace  the  Chat- 

Binkoa,  Georvetown  and  Charles- 

Oompan J,  the  Nashville  and 

Riilroad  Companr,  the  Louis- 

V  ad  KukriDe  Railroad  CJomp^ny,  the 

*  ^MfeD  Biflnad  Company,  the  McMinn- 
'4«i]lndMiter  Railroad  Company,  the 
*4«ii  ad  ChariMOQ  Baihroad  Company, 
J  MA  and  Soothera  Railroad  Company, 
jKiMiad  Ohio  Railroad  Company,  the 
'<<*ii  ad  Itenhb  Railroad  Coinpany.  the 
'•ftdjiHidCbaniiati  Railroad  Company, 
J  Im  Twwa  inrt  Qeorria  Railroad  Com- 
w.  ^JlmfUk,  Clarkavule  and  Lotdsville 
.  nd  Oaptaj,  ind  the  Winchester  and 
-UM  tdntd  Oompany,  so  far  as  the  main 
"^inA  tDbtooostrocied  by  nld  companies 
-  tte  te  iattti  o(  thia  State,  and  not  other- 
'V  ai  aid  ownpiniea  ihail  have  all  the 
'*9ad pririlms  and  be  sablect  to  all  the 

'aaaitai^lblei  r^mt^in^  in  this  Act 

♦  •  I 

"^'-^AUm^dti,  That  the  State  of  Ten- 

•  -7  cmrij  Rtenrea  the  ri^  to  enact  by 
-r  ^okm  fkreof.  hereafter,  aUsach  laws 

*  vkdaaed  necesairy  to  protect  the  in- 
-^  i^  Siite,  and  to  secure  the  State 
-'•OS  ar  loa  fea  coosrquenoe  of  the  issuance 

•B  adtf  the  provisioDS  of  this  Act;  but 
■  «A  ■■OS  M  HOC  to  impair  the  vested 

mDanies 

the 
.  when 
afiibfe  information  gifen  to  him 
■^jifaad  eompaay  shall  have  fraudu- 
^  litasd  the  t»iance  of  hoods  of  the 
>«iO  hsfe  obtained  any  of  said  bonds 
■T  *  iW  provirioQa  of  this  Act,  he  shall 
■r;-*  ka,mmmtji^,..^l  of  ti,i,  Qxaie,  whose 


-  'M  hs  forthwith  to  histitute,  in  the 
"■■•jSWi,  a  suit  hi  the  Circuit  or 
^■y^^rteCihe  oomity  of  the  place  of 
^a^teotaspBoy,  setting  forth  the  facts, 
Ac  fact  slttU  MUistactorily  appear 
ay  of  sdd  bonds  shall  have 


^^fcfcatly  obtained,  or  obtained  oon- 
*    J'  '^  wteat,  meaning  and  provisiona 
^*^  A«,  sad  fai  each  caae,  the  court 
l^r*'^'"^  nd  decree,  that  said  road 
with  an  the  property  and 
y,  or  a  soiBciency  thereof. 
proceeds  shall  be  paid 
ft  shall  be  the  duty  of 
■tctytoTestthe  same  in 
a  siaktog  fund,  as  provided 
~    iBctkm  of  this  Act    And 
forfeit  an  rights  and  privi- 
PRxvWoQBof  th&  Act  and  the 
'  riuU  be  Individual]  V  liable 
«(  ite  bonds  so  f  rauaulently 
IT.  and  for  aU  other 
tta  State  in  conse- 
of  any  other  fraud 
such  stockholders 
ooort  that  they  were 
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ignorant  o'  or  opposed  to  the  perpetration  of 
such  fntua/4  by  the  company. 

Sec.  14.  Be  it  enacted.  That  in  the  event  any 
of  the  roads,  fixtures  or  property  bclon^og  to 
2jiy  of  said  roods  shall  be  sold  under  the  pro- 
visions of  this  Act,  it  shall  be  the  duty  of  the 
governor  to  appoint  on  acent  for  the  State,  who 
shall  attend  said  sale  and  protect  the  iuicrests 
of  the  State,  and  shall,  if  necessary  to  protect 
said  interest,  buy  in  said  road  or  property,  in 
the  name  of  the  State;  and  in  cnsc  said  agent 
shall  purchase  said  road  for  the  State,  the 
Governor  shall  appoint  a  receiver,  who  shall 
take  possession  of  said  road  and  propert\',  and 
use  tue  same  as  provided  for  in  the  fifth  section  [672] 
of  this  Act,  and  said  receiver  shall  settle  with 
the  comptroller  semi-annually  until  the  next 
meeting  of  the  General  Assembly." 

On  the  21st  of  February,  1852,  an  Act  was 

Eossed  providing  for  the  identification  of  the 
onds  to  be  issued  to  the  several  companies 
under  the  Act  of  February  11,  the  material  parts 
of  which  are  sees.  7,  8  and  9,  as  follows: 

"Sec.  7.  Be  it  further  enacted,  That  the  dif- 
ferent internal  improvemenC  companies,  to 
whom  the  bonds  of  the  State  may  be  lent  under 
the  different  Acts  of  the  present  Legislature, 
shall  pay  the  expenses  of  engraving  and  pre- 
paring the  same. 

Sec.  8.  l)e  it  enacted.  That  the  Governor  of 
the  State  shall  cause  to  be  engraved  and  printer  I 
the  bonds  which  may  be  issued  under  the  Acts 
of  the  present  General  Assembly,  as  a  loan  moflc 
to  internal  improvement  companies,  and  the 
said  bonds  shall  bear  date  on  the  first  day  of 
January  prior  to  their  issuance,  and  the  coupons 
thereto  shall  be  payable  on  the  first  days  of  Jan- 
uary and  July  of  each  year. 

Sec.  9.  Beit  enacted.  That  the  coupons  shall 
be  signed  and  numbered  by  the  comptroller, 
and  the  bonds  shall  be  countersl^ed.  sealed 
and  numbered  by  the  Secretary  of  State,  and 
upon  delivering  said  bonds  to  the  company 
authorized  to  receive  the  same,  the  Secretary  of 
State  shall  take  a  receipt,  reciting  the  number, 
date,  and  amount  of  said  bonus,  in  a.  well 
bound  book  to  be  deposited  in  his  office,  and 
the  comptroller  and  Secretary  of  State  shall  each 
be  entitled  to  receive  twenty -five  cents  for  each 
bond  so  prepitred,  to  be  paid  by  the  parly  re- 
ceiving the  sold  bond." 

By  sections  5  and  6  of  an  Act  of  February  21 , 
1854,  the  sinking  fund  provisions  of  the  Act  of 
1852  were  chan^  as  follows: 

••Sec.  5.  Beitfurtheremtcted,  That  it  shall  be 
the  duty  of  the  several  railroad  companies  in 
this  State,  who  have  received,  or  may  hereafter 
receive,  bonds  of  the  State,  or  the  indorsement 
of  their  bonds  by  the  State  to  aid  in  the  con- 
struction of  their  several  roads,  under  the  pro- 
visions of  the  Act  of  l.'<51-1852.  and  the  Acts 
amendatory  thereto,  at  the  expiration  of  five 
years  from  the  issuance  or  indorsement  of  their  \^^^^ 
said  several  bonds,  annually  to  set  apart  and 
pay  over  to  the  treasiu*er  of  the  State  two  per 
cent  per  annum  upon  all  bonds  which  have 
been  or  may  hereaiter  be  issued  or  indorsed  as 
afore^d,  as  a  sinking  fund  for  the  ultimate  re- 
demption of  the  bonds  issued  or  indorsed  as 
aforiiaid;  which  slnkinir  fund,  when  paid  over, 
the  Governor,  comptroller  of  the  treasury,  and 
president  of  the  Bank  of  Tenuc:i&ce  shall  invest 
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in  the  bonds  of  the  State,  and  reinvest  all  ac- 
cruing interest  in  like  securities;  and  they  are 
hereby  constituted  a  board  of  commissioners 
for  the  mana^ment,  government,  and  control 
of  said  sinking  fund. 

Sec.  6.  Be  %t  fartlier  enacted.  That  shoold 
any  of  said  railroad  companies  fail,  or  r^use 
to  complv  with  the  provisions  of  the  fifth  sec- 
tion of  this  Act,  it  shall  \m  the  duty  of  the 
Governor  forthwith  to  notify  the  Attorney- 
General  of  the  district  in  which  is  situated  the 
place  of  business  of  said  company  failing  or  re- 
fusing as  aforesaid,  of  the  fact;  and  thereupon 
the  Attorney-General  shall  immediately  proceed 
against  saia  company  to  collect  saia  sinking 
fund,  in  the  manner  prescribed  in  the  sixth 
section  of  an  Act  entitled  'An  Act  to  Establish  a 
System  of  Internal  Improvements  in  this  State,' 
pasr^d  February  11,  1852." 

By  another  Act,  pa^ed  March  20,  1860,  the 
same  provisions  were  further  amended  as  fol- 
lows: 

"Sec.  1.  Be  it  enaetedby  the  Oeneral  Assembly 
of  Tennessee,  That  the  money  or  bonds  that 
have  heretofore  or  may  be  paia  by  the  cities  or 
railroad  companies  in  this  State  to  the  sinking 
fund  conmiissioners  by  the  1st  of  January, 
1860,  together  with  the  accruing  interest  there- 
on to  that  date,  shall  be  passed  direcUy  to  the 
credit  of  the  par^  having  so  paid  the  same,  and 
be  a  release  to  said  party  for  that  amount  on  the 
debt  due  by  them  to  the  State  of  Tennessee. 

Sec.  2.  Said  bonds  shall  all  be  canceled  by 
said  commissioners,  and,  if  indorsed  bonds  of 
any  railroad  company,  shall  be  canceled  as 
hereinafter  provided  for  the  cancellaUon  of 
state  bonds,  and  shall  be  delivered  over  to  said 
com^ny  or  corporation,  taking  the  president's 
of  said  company,  or  the  officers'  of  said  com- 
pany receipt  for  the  same,  which  receipt  shall 
be  uled  and  the  copy  of  the  same  placed  upon  a 
book  which  the  said  conmiissioners  shall  keep 
for  that  purpose.  If  state  bonds,  they  shtdl  be 
canceled  and  filed  in  the  office  of  the  o^sretary 
of  State  as  hereinafter  provided. 

Sec.  8.  That  after  the  first  day  of  January, 
1860,  dl  railroad  companies  or  city  corpor- 
ations who  have  or  may  hereafter  receive  the 
bonds  of  the  State,  or  its  indorsement  of  their 
own  bonds  under  the  general  internal  improve- 
ment law  of  this  State,  or  any  other  law,  shall 
be  required  to  pay  two  and  one  half  per  cent 
per  annum  as  a  sinking  fund  on  the  amount  of 
Uie  bonds  so  issued  or  indorsed  by  the  State  for 
said  company  or  corporation,  to  be  paid  in 
equal  installments  on  the  first  days  of  April 
and  October,  five  years  after  the  date  of  said 
bonds,  and  annually  thereafter. 

Sec.  4.  All  bonds  issued  during  anyone  year 
shall  be  dated  on  the  first  day  of  January  of 
that  year. 

Sec.  5.  Said  companies  or  corporations  may 
pay  said  sinking  fund  in  cash  or  in  the  like 
character  of  bonds  that  may  have  been  issued 
or  indorsed  by  the  State  for  said  company,  at 
their  face  or  par  value. 

Sec  6.  If  paid  in  money,  the  commissioners 
sliail  invest  it  immediately  in  the  bonds  of  the 
State,  and  shall  have  the  same  canceled  and 
filed  as  heretofore  provided.  Such  bonds  are 
to  be  of  the  same  character  as  those  issued  to 
such  company  or  corporation. 

Sec.  7.  The  sinking  fund,  when  paid.  In  all 

S8G 


cases  shall  be  passed  directly  to  the  credit  c 
said  company  or  corporation,  and  be  a  release  t 
said  company  or  corporation  from  that  amouB 
due  by  them  to  the  Slate.  The  commissionei 
shall  issue  a  receipt  to  each  company  or  corp< 
ration  for  such  payment,  retainmg  a  duplicat 
in  a  well  bound  book  kept  for  that  purpose. 

Sec  8.  Each  and  every  railroad  company  c 
dty  corporation  shall  provide  the  interest  sem 
annually,  as  now  provided  by  law,  on  tl 
amount  of  bonds  unpaid  at  the  time  said  int^ 
est  falls  due,  and  not  on  the  original  amoui 
issued  to  or  indorsed  by  the  State  for  said  coo 
pany  as  heretofore  provided. 

Sec.  9.  The  comptroller  of  the  State  sha 
keep  a  regular  account  against  each  compai 
or  corporation,  charging  them  with  the  amouj 
of  bonds  originaUy  issued  to  or  indorsed  f^ 
said  company  or  corporation  by  the  State,  ai 
crediting  them  by  the  amount  of  gini«i"g  fui 
paid,  and  shall  furnish  the  treasurer  of  state 
statement  of  the  amount  due  by  each  oompai 
or  corporation  on  the  first  of  June  and  Tkxei 
her  of  each  year,  that  he  may  know  how  mu< 
Interest  each  company  or  corporation  has  to  pa 

Sec.  10.  The  commissioners  of  the  sink! 
fund  shall  cancel  all  bonds  of  the  State  as  so 
as  paid  in  or  purchased,  by  cutting  out  the  Ghc 
emor's  and  Secretary  of  State's  names,  and 
defacing  each  coupon  that  it  cannot  by  po« 
bility  be  used  or  circulated,  and  shall  file  t 
same  in  the  Secretaiy  of  State's  office. 

Sec.  11.  This  law  shall  be  in  tu31  force  fn 
and  after  its  passage,  and  shall  repeal  all  la 
in  confiict  with  it.  but  shall  not  be  so  constru 
as  otherwise  to  affect  any  law  on  the  subject 
the  sinking  fund  or  the  payment  of  intei-est  ^ 
on  state  or  indoiised  bonds." 

Under  these  statutes  state  bonds  were  frt 
time  to  time  issued  to  the  several  enumeral 
railroad  companies  in  the  following  form: 
"  $1,000.  $1,0 

No.       United  States  of  America.         No 

Know  aU  men  by  tluse  presents:  That  i 
State  of  Tennessee  acknowledges  to  owe  to 
,  or  order.  One  Tnousand  Doll 
of  the  lawful  money  of  the  United  States 
America,  which  the  said  State  promiaes  to  ] 
in  the  City  of  New  York,  on  the  da^ 

,  18  ,  with  interest  thereon,  at 
rate  of  six  per  cent  per  annum,  according 
the  tenor,  and  upon  the  presentation  of  the  c 
pons  heretmto  attached.  For  the  payment 
said  sums  of  money  and  the  interest  there 
at  the  times  and  places  and  in  the  manner  af< 
said,  the  faith  of  the  said  State  of  Tenne^^stj 
irrevocably  pledged,  this  bond  being  is8ue< 
pursuance  and  by  authorit)r  of  an  Act  of 
General  Assembly  of  said  State,  passed.  Fel 
ary  11th,  1852,  to  establish  a  sy^m  of  Intel 
Improvements  in  said  State. 

in  testimony  whcceof  snd  in  pursuanoe  of 
Acts  aforesaid,  I  ,  C 

emor  of  the  State  of  Tennessee,  have  lierei 
subscribed  my  name  officially,  and  caused 
same  to  be  countersigned  by  tiie  Secnetor 
State,  with  the  great  seal  of  the  State  a£B: 

[  ]  Done  at  the  Executive  Dep^r tn 

at  the  City  of  Nashville,  this    da^  of     »  IS 

To  which  was  attadied  the  foDowin^  | 
of  coupon: 

*'  80.    The  Treasurer  State  oft 

of  the  Treasurer. 
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fl  M  At  tanr  Thirty  DoDmn,  in  the 
O^tf  Sv  ToriL,  00  the  fint  day  of  January, 

~  intenst  then  falling 

J.  c.  Suttieii,  ao 
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ObmptroUer. 
d  the  Doods,  receipts  were 
cwpMriei  renectiTelY,  in  the 
imt^md  W  the  Matnte*  m  a  well  bound 
■««pM  b  the  oOoe  of  the  Becretaiy  of 
%A  Tli  tadi,  after  their  deliTery,  were 
aia  fti  BBket  by  the  re^nctive  oompanies. 
taj— JM  with  the  elate  onmniiwrioner,  and 
and  ia  the  way  coetamplated  by 


iiaow  made  of  az.y  default  on 
■  Mfwal  companieB  whose  roads 
is  thesB  aoits  prior  to  the  ^te 
.  JJim  the  bfginnnig  of  the  war, 
ha  few  payments  were  made,  and 
wyfieali  were  lescmed  to,  from  time 
f»  ofciiiig  the  companiee  from  their 
auk.  la  1866,  another  Act  was 
farther  iasne  of  state 
of  the  bonds  em- 
pot  out  In  this  Act 
to  the  Un  for  the  security  of 
Ei^  the  booda  was  substantially  the 
>aa  At  let  of  1868.  None  of  these  de- 
k  meiw,  aoooBpHshed  the  purpose  the 
I  ari  h  fkw.  and  on  the  25th  of  February , 
'Aa  let  to  liqpidate  the  State  Debt, 
h  Aid  of  Railroad  Companies  in 
f^Tmmmter  was  passed.    That  Act 

the  general  internal  un- 
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or  either  of  them 

to  the  State,  are 

to  Rpay  any  amount  of  the 

as  they  have  re- 

ia  tfte  bonds  of  the  State,  in 

times  as  may  be  prac- 

;That  nothmginthis 

as  to  rdease  said  rail- 

asT  Uea  whidi  the  State 

le  for  any  unpaid  interest 

of  the  State  authorixed 

hgrtkiBAel. 
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kept  for  that  purpose,  with  date,  number  and 
amount,  and  shall  be  a  lien,  pro  rata  in  amount 
and  of  equal  validity  and  effect  with  the  unre- 
tired  part  of  the  State  indebtedness  upon  such 
railroad,  and  all  its  property,  franchises,  fix- 
tures and  material. 

Sec.  8.  Be  it  further  enacted.  That  in  order 
to  facilitate  the  raflroad  companies  that  may 
wish  to  avail  themselves  of  tne  provisions  of 
this  Act  in  repaying  Uie  indebtedness  due  to  the 
State  respectively,  they,  or  any  of  them,  are 
hereby  authorized  to  consolidate  their  property, 
in  whole  or  in  part,  with  other  railroad  com- 
panies, and  issue  bonds  and  stock  as  provided 
for  in  the  second  section  of  this  Act,  and  may 
adopt  the  corporate  franchise  of  either  of  the 
roaos  as  the  stockholders  may  elect;  and  each 
railroad  company  pairing  its  indebtedness,  and 
such  railroad  companies  as  may  consolidate  un- 
der the  provisions  of  this  Act,  are  hereby  au- 
thorized to  determine,  by  a  vote  of  the  stock- 
holders of  said  company  or  consolidated  oom- 
panies, the  number  of  directors  of  such  com- 
pany, and  elect  the  same  under  the  new  oTfcan- 
ization,  and  that  the  said  directors,  so  elected, 
shall,  according  to  the  by-laws  and  rules  of  said 
corporation,  elect  one  of  their  number  president 
of  said  company. 

Sec.  4.  Be  it  further  enacted,  That  the  comp 
troller  of  the  State  shall  receive  from  the  rail- 
road companies,  or  any  of  them,  bonds  of  the 
State  in  such  amounta  as  may  be  presented,  and 
cancel  the  same  in  the  presence  of  the  officer  or 
agent  of  the  railroad  company  paving  them  in, 
and  execute  to  the  said  railroad  company  or 
companies  duplicate  receipts  for  the  amount 
and  number  of  said  bonds  so  paid  in;  and  it 
shall  further  be  the  duty  of  the  comptroller  to 
certify  on  the  bonds  of  any  railroad  company 
or  companies  repaying  indebteduess  due  to  the 
State,  that  the  same  has  been  paid,  and  that  the 
so  cotified  [bonds]  are  secured  by  first  mort- 
gage; Prariaed,  That  said  railroaa  companies 
shall  liquidate  their  indebtedness  prior  to  the 
maturity  of  the  bonds  that  have  caused  said  in- 
debtedness; and  be  it  further  provided,  that  said 
bonds,  when  executed  by  the  respective  railroad 
companies,  or  either  of  them,  shall  be  deposited 
with  the  comptroller  of  the  State,  whose  duty  it 
shall  be  to  deliver  said  bonds,  or  any  number  of 
them,  to  the  president  and  directors  of  the  com- 
pany, on  the  oeposit  by  said  president  and  direc- 
tors or  authorized  agent  of  an  equal  amount  of 
the  iix  per  cent  bonds  of  the  State  of  Tennes- 
see, witn  tmpaid  coupons  attached;  and  the  com- 
pany's first  mortgage  bonds,  authorized  to  be 
Msued  by  this  Act,  shaU  have  no  validity  or 
value  except  the  comptroUer's  certificate  is  af- 
fixed on  the  face  of  each  bond,  that  said  bond 
to  executed,  and  issued  and  by  virtue  of  law 
taken  the  place  of  a  bond  of  the  State  and  to 
the  first  mortgage  boTv* . 

Sec.  5.  Be  ttfurtfier  enacted.  That  the  comp- 
troUv  shall  be  entitled  to  a  fee  of  one  dollar  on 
MdiHhousand  dollars  of  the  bonds  certified  as 
aforesaid,  to  be  paid  by  the  railroad  company 
for  which,  the  same  is  done;  and  it  shaU  be  law- 
ful for  the  comptroller  to  discharge  the  duties 
imposed  by  this  Act.  bv  and  throu^  an  a^ent 
in  the  City  of  New  York;  and  all  the  provisions 
of  thto  Act  shall  attach  to  and  become  a  part  of 
the  charter  of  any  railroad  compaoy  or  com- 
panies acting  under  iU 

887 


[678] 


[679] 


6C^  705 


SUPREMB  COUBT  OF  THB  UnITSO  STATBS. 


Oct,  Wui 


[680] 


Sec.  (i.  Be  it  furtlier  mooted.  That  by  and 
with  the  consent  of  the  board  of  directors  of 
any  railroad  company  in  this  State  under  the 

feueral  improvement  law  passed  the  11th  of 
'cl)niary,  1852,  and  all  the  amendments 
thereto,  that  any  person  or  corporation  may,  by 
paying  the  indebtedness  of  such  railroad  com- 
pany to  the  State  in  the  bonds  of  the  State,  as 
provided  for  by  law,  be,  and  they  are  hereby 
8ul)stituted  and  entitled  to  all  the  liens  against 
snid  company  for  the  payment  of  said  debt  that 
the  St4tto  had  or  lias  by  law,  and  the  Qoyemor 
and  Secretary  of  State  shall  giye  such  party  or 
parties  paying  such  indebt^ness  a  certificate 
showing  the  facts,  which  shall  be  evidence 
•piinst  said  company  of  such  indebtedness  to 
said  individuals  or  corporations. 

Sec.  7.  Be  it  further  enacted.  That  any  per- 
son or  persons  may,  with  the  consent  and  ap- 
probntion  of  any  railroad  company,  which  is 
indebted  to,  and  for  which  the  State  of  Tennes- 
see holds  a  lien,  pay  the  said  debt,  so  far  as  the 
Suite  is  concern^,  in  the  bonds  of  the  State,  or 
any  coupons  of  bonds  at  par,  and  the  person  or 
persons  so  paying  the  debt  of  any  railroad  com- 
pany with  the  consent  of  such  railroad  com- 
pany, shall,  upon  filing  with  the  treasurer  of 
this  State  the  written  assent  of  saia  railroad 
company,  under  the  corporate  seal  of  said  rail- 
roiui  company,  be  entitled  to  have  and  hold  all 
the  lien  or  liens  which  the  State  of  Tennessee 
hod  or  has  upon  said  railroad  or  its  properU^, 
and  shall  have  the  same  right  to  emorce  the 
same  which  the  State  of  Tennessee  had,  the  ob- 
ject and  intent  being  to  place  the  person  or  per- 
sons so  paying  with  the  consent  of  said  railroad 
company  in  the  same  position  and  with  the  same 
rij^hts  which  the  State  of  Tennessee  had  pr? 
vious  to  and  before  the  said  payment,  and  with 
full  power  to  enforce  the  same.  ^^   ^ 

Sec.  8.  Be  it  further  enacted.  That  «uiy  per- 
son or  persons  who  may,  with  the  consent  ."uid 
approlMition  of  any  railroad  company,  pay  an/ 
part  or  portion  of  the  indebtedness  of  such  com- 
pany, as  provided  in  sec.  — ,  shall  haye,  hold, 
abd  fbe]  subrogated  in  all  the  rights,  privileges, 
and  lien  or  liens  of  the  State,  to  the  extent  of, 
and  in  proportion  to,  the  amount  of  such  in- 
debtedness, with  the  same  rights  and  privileges 
the  State  now  has,  to  the  extent  of  such  pay- 
ment or  pa3rment8;  Pro9ided,  The  passa^of  this 
Act  shal  1  not  decrease  the  lien  of  tne  State  upon 
any  railroad  of  the  State  until  the  entire  claim 
of  the  State  is  fully  liquidated,  or  affect  the  in- 
terest of  the  present  bondholders  of  the  State; 
Provided,  That  railroad  companies  which  have 
issued  second  mortgage  bonds,  availing  them- 
selves of  the  provisions  of  tl^is  Act,  shall  file 
with  the  comptroller  bonds  of  the  same  series 
as  those  loaned  to  such  company,  for  which  the 
State  holds  a  first  mortgage  lien;  Provided,  The 
bonds  to  be  issued  by  the  company,  under  the 
provisions  of  this  Act,  shidl  not  have  a  longer 
time  to  run  than  the  bonds  of  the  State  thus  re- 
leased and  canceled.  ' 

Sec.  9.  Be  it  further  enacted.  That  this  Act 
flhall  take  effect  from  and  after  its  passage." 

At  the  next  session  of  the  General  Assembly, 
January  20,  1870,  this  Act  was  amended  as 
follows: 

*' An  Act  for  the  Pajrmcnt  of  the  State  Debt. 

Section  1.  Beit  enacted  by  t/ie  General  AMem- 
2SS 


hlyof  the  State  of  Tenneeeee,  That  an  Act  crt 
tied  'An  Act  to  liauidate  the  Slate  Debt.  Cti 
tracted  hiAJd  ofRauroad  Companies  in  the  Su 
of  Tennessee,'  passed  February  25,  IdCd.  I 
and  the  same  is  nereby  amended  so  as  to  ulk 
any  railroad  company  which  may  be  iD<lcbt 
to  the  State  by  reason  of  the  bonds  of  the  6u 
loaned  to  said  railroad  company,  to  pay  into  t 
State,  in  liquidation  of  the  prindpal  of  Fnid 
debtodneas,  any  of  the  legally  inued  six  i 
cent  bonds  of  the  State  of  Tennessee  outstsi 
Ing,  without  regard  to  series  or  number;  a 
such  payment  shall,  to  the  extent  made,  bi 
full  and  perfect  discharge  of  the  lien  which  l 
State  holds  upon  the  property  Gl  such  railrc 
company,  held  by  yirtue  of  the  bcmds  of  i 
State  issued  to  sudi  railroad  company,  whet) 
they  be  the  same  bonds  or  the  same  series 
bonds  issued  to  said  company  under  fiie  i 
passed  February  11, 1852,  and  Acts  amendaU 
thereof,  or  not 

Sec.  2.  Be  it  further  enacted.  That  raib 
companies  issuing  their  own  mortgage  boi 
under  the  provisions  of  the  Act  whidi  thi 
intended  to  amend,  be  allowed  to  fix  Uie  rate 
interest  which  the  said  bonds  of  the  laihi 
company  are  to  bear,  and  all  laws  in  coni 
are  hereby  repealed;  Pre^vidad,  That  when  e 
railroad  companies  owe  interest  already  d 
coupons  past  due  shall  be  taken  by  the  coi 
troller  or  treasurer  in  discharge  of  such  indi 
edness  for  interest 

Sec  8.  Be  it  further  enacted^  That  when 
company,  under  the  provisions  of  this  Act,  si 
pay  Into  the  treasury  of  the  State  bonds  wl 
iiave  been  issued  by  the  State  to  said  oomps 
the  said  bonds  shall  be  cimceled;  but  should  i 
company,  in  discharge  of  its  own  debts,  ] 
into  the  treasury  any  oonds  that  were  issuer 
other  companies  that  may  still  be  indebte 
the  State,  such  bonds  so  paid  in  shall  no 
canceled,  but  shall  be  held  by  the  State  as ' 
chased  bonds,  retaining  a  hen  for  the  State  u 
the  road  to  which  said  bonds  were  origin 
issued  untU  the  debt  of  said  road  to  the  t: 
shall  be  fully  discharged,  when  the  bone 
held  shall  be  canceled;  Provided,  That  the 
visions  of  this  Act  shall  not  be  so  construe 
to  allow  the  payment  and  satisfaction  of  d 
created  by  bonos  issued  by  the  State,  and  u 
which  the  State  is  seconaarily  liable,  nor  U 

eiyment  of  the  sinking  fund,  now  require) 
w,  of  the  ndlroad  companies  of  this  S 

Sec  4.  Be  it  further  enacted.  That  this 
shall  take  effect  from  and  after  its  passage 

Under  these  statutes  the  companies  w 
roads  are  involved  in  the  present  suits  agi 
the  Memphis  and  Charleston  Railroad  ( 
pany,  the  Louisville,  Nashville  and  C 
Southern  Railroad  Company,  the  Nash vilU 
Decatur  Railroad  Company,  the  Nash' 
Chattanooga  and  St  Louis  liailroad  Comp 
the  East  l^nnessee,  Virginia  and  Geor^a 
road  Company,  the  Chicago,  St  Louis  and 
Orleans  Railroad  Company,  the  Memphis 
Tennessee  Railroad  Company,  and  the  M 
and  Ohio  Railroad  Company,  by  the  use  ol 
siitution  bonds  or  otherwise,  obtained  f  roi 
State  a  discharge  of  the  liens  upon  their 
erty  under  the  Act  of  February  11,  1852 
the  Acts  amendatory  thereof,  so  far  as  the 
had  the  right  to  execute  such  a  dischargt^ 
doing  so,  however,  they  used,  to  some  e: 
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ttiii  tboae  which  were  issued 
onder  the  proTis{(»s  of  the 
Dfanedend  not  retained  to 
the  csoses  of  actioQ  on 

tie  hcoa^fat  agahtst  the  com- 


h  peridi  Cor  cmbs  where  the  companiee 
«W  »  «K  CWr  oUigatioDt  to  the  State 
airtiictof  IdO,  and  did  not  comply  with 
tepnttnior  flw  Acts  of  1809  and  1^,  an 
m  tf  DMBrtHT  n,  1870,  was  passed,  in 
«A ^Iv  ndllttf  M  follows:  "Whereas, 
tteaeesistteaqit  to  aeD  the  State's  faiterest 
Ml  niL  various  legal  questions  arose,  pre- 
**|ii— ohstacles  toasalennderthe  Act 
tf  A  vUeh  M  Is  denned  expedient  and  nee- 
«^  to  sMiie  before  the  hiterest  of  the  State 
*ai<aa4iihdl  be  again  offered  for  sale;  and 
«^  tfthc  Accof  1858,  diap.  161,  §  12,  the 
y^wiMiwIj  ninul  to  the  State  to  enact 
aaAkwiJaifaefotiire  as  should  bedeemed 
^■n^t^MBct  the  interest  of  the  State,  and 

*  "^  At  SCste  agahut  an  j  loss  in  conse- 
nM  rf  tfte  iHQBBee  at  hoods  under  the  pro- 
^■iif  mM  Ad,  in  such  manner  as  not  to 
^sr^ioied  iMits  of  stockholders  of  the 

r--fiRmiioQ  was  made  for  a  sum- 
to  fov«do8e  the  lien  vested  in 
Act  of  1862  and  the  sevenil 
Acli.  bf  fiUnff  a  bill  in  equity,  in 

'^ «t  KadiTiUe,  against  the 

T ,  to  obtain  a  decree  for  the 

JcttiiBtoeitoftiie  State  in  their  property. 

•  telciavaspnmded,  that  the  purchase 
"*fi4|ht "  be  mcbarced  in  any  of  the  out- 
^mmai  boads  of  the  State/'  and  that, 
]*valt  ef  aay  of  the  franchises  of  either 
•^"■PMfat,  *•  an  the  rights,  privileges  and 

ifferteiaiiig  to  the  franduses  so 

fa  Act  of  moorpotmticm  and  the 

.  and  the  flenoral  improve- 

^  te  State,  and  Acts  amenoatoir 

he  tnaaferred  toand  vest  in  such 

d  the  pqrrhaacr  shall  hold  said 

to  an  hens  and  liabilities  in 

•  SMl  aa  DOW  provided  by  law, 

flivoaa  oomMmiea." 


of  thk  Act  thd  iiens  on 

is  the  suits  against  the  Mem- 

aad  Loaiavine  Railroad  Com- 

Kotlhwesteni  Railroad 

XdOnavffle  and  Kanchester 

tke  WhidMster  and  Ala- 

theCiadnnatij  Cum- 

RaOroad  Com- 

CaaKvllla  and  Kentucky  Rail- 

aB  toedoaed,  and  the 

whichreserved  the 

to  fai  the  statute,  "  as 

to  eeeore  the  purchase 

iht  other  ri^ita  of  the 

te  CUronae  and  the  said 

pEpneotaof  thepur- 

bi  boiida  of  the  State 

dhtiactioa.  Boodaofthe 

that  oooatructed 

up  at  thesesales 

the  causes  of  ac- 

the  last  named 

in  those  suits 

oDder  the  porchises  at 

of  aU  tiena  in  favor  of 
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The  Circuit  Courts  dismissed  the  bills  in  all 
the  suits,  and  these  appeals  were  taken  torn 
the  several  decrees  to  that  effect 

The  question  which  lies  at  the  foundation  of 
all  these  suits  is,  whether  the  statutory  lien  witii 
which  the  State  of  Tennessee  was  invested,  up-  rg^^j^^ 
on  the  issue  of  its  bonds  to  railroad  companies  [685] 
under  the  Internal  Improvement  Act  of  Febru- 
ary 11,  1862,  and  the  several  Acts  amendatory 
thereof,  bound  the  property  of  the  company  to 
which  the  issue  was  made  for  the  XMyment  of 
the  bonds  so  issued,  and  the  interest  uereon,  to 
the  several  holders  thereof,  or  only  to  the  State;  * 
for,  if  to  the  State  alone,  it  is  conceded  the  lien 
has  been  discharged,  and  is  no  longer  operative. 
The  precise  point  of  the  iiiquirr  u,  for  whose 
benent  the  hen  was  created?  Was  it  the  State, 
or  the  bondholders,  or  both  the  State  and  the 
bondholders? 

The  lien  which  was  vested  in  the  State  was 
as  security  for  the  pavment  by  the  company  of 
"  all  of  aaid  bonda  issued  to  the  comp!any,  as 

ETovided  in  this  Act,  and  for  the  interest  aocru- 
ig  on  said  bonds."  This  is  the  language  of 
the  provision  for  the  final  lien  which  was  to  at- 
tadi,  on  the  completion  of  the  whole  road,  to 
"  all  the  property  owned  bj  the  company,  as 
incident  to,  or  necessary  for,  its  business." 
Sec.  4.  To  whom  this  payment  was  to  be  made 
is  nowhere  stated  in  express  terms.  In  the  ab- 
sence of  anything  to  the  contrary,  the  implica- 
tion would  undoubtedly  be  that  it  must  be  to  the 
holder  of  the  bond,as  be  was  the  person  to  whom 
the  bond,  as  a  bond,  was  payable;  but  if .  on  an 
examination  of  the  whole  statute  in  the  light  of 
surrounding  circumstances,  and  interpreting  it 
with  reference  to  the  subject  matter  of  the  legis- 
lation, it  appears  that  the  intention  was  to  se- 
cure only  a  payment  to  the  State  of  the  debt  in- 
curred by  tiie  c(Hnpany  on  the  loan  of  the  bonds, 
there  is  nothing  in  the  language  emploved  to 
express  the  legislative  will  which  neoessanly  ex- 
tends the  operation  of  the  statute  beyond  what  resGI 
is  required  to  give  effect  to  such  an  intention. 
It  may  be  thabthe  Lesislature  used  the  phrase 
"  payment  of  the  bonds  and  the  accruing  inter- 
est thereon"  to  exprees  the  idea  of  "  payment 
to  the  State  for  the  bonds,"  and,  if  it  did,  the 
statutory  lien  will  stand  only  as  security  for 
audi  a  pavment    - 

The  liability  of  the  companiea  to  the  bond- 
holdtfs,  if  any  there  be,  rests  alone  on  the  stat- 
ute, which  contemplated  loans  by  the  State  of 
its  own  boDds  to  the  several  companies  in  aid 
of  the  public  woriu  they  were  respectivdy  en- 
gaged in  constructing.  The  bonda  were  to  be 
''coupon  bonds  of  ue  State  of  Tennessee." 
This  implies  state  bonds  with  coupons  for  in- 
terest aUached,  in  the  ordinary  form  then  in 
use,  whereby  the  faith  of  aState  of  the  United 
States  was  pledged  for  their  payment  Such 
must  have  been  the  understanding  of  all  par- 
ties at  the  time,  for  the  bonds  actually  issued, 
were  of  that  kind,  and  on  their  face  bound  on- 
ly the  State.  The  law  made  no  provision  for 
naming,  either  in  or  upon  a  bond,  the  particu- 
lar company  in  whose  favor  it  was  issued 
Ndther  did  the  bonds  themsdves,  as  issued, 
contain,  bv  indorsement  or  otherwiae,  any  oV 
on  whatever  on  the  part  of  the  companiea. 
were  state  bonds,  pure  and  simple,  "  ia- 

in  pursuance  and  by  authority  of  an  Act 

of  the  Qenml  Assembly  of  said  btate,  passed 
19  t^ 
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Feuruary  11, 1852.*  TKey  were  not  even  made 
payable  to  the  companies  to  which  they  were 
reepectiyely  iasued,  but  went  on  the  market  aa 
coupon  bonds  of  the  State  of  Tennessee,  paya- 
ble to  the  beaver  thiereof ,  and  apparently  noth- 
ing else.  In  tUs  form  ih&y  were  bougnt  and 
bM  by  dealers  and  inyestors  in  public  securities. 
So  that  the  point  to  be  determined,  from  an  ex- 
amination of  the  statute,  is,  whether  a  State, 
when  lending  its  own  bonds  and  taking  back 
securi^  for  their  x»yment,  intended  to  protect 
those  who  might  afterwards  become  the  holders 
of  the  bonds  against  the  consequences  of  its 
own  repudiation  or  inability  to  pay,  or  only  to 
indemnify  itself  against  loss  by  reason  of  the 
loan  of  its  credit  to  those  who  were  engaged  in 
constructing  its  great  works  of  internal  improve- 
ment To  say  the  least,  the  strong  presump- 
tion is  that,  in  such  a  transaction,  tne  purpose 
[687]  of  a  State  would  be  to  protect  itself,  and  not 
to  secure  its  own  pledge  of  faith  to  the  bond- 
holders by  a  mortgage  from  those  to  whom  its 
credit  was  loaned. 

Such  being  the  subject  matter  of  the  legisla- 
tion, we  proceed  to  inquire  what  the  pavment 
was  whidi  the  State  intended  to  secure  oy  the 
statutory  lien  with  which  it  waste  be  invested. 
It  was  to  be  a  payment.  This  implies  a  debt 
from  him  who  pays  to  him  who  is  to  receive, 
and  that  when  tne  payment  is  complete  the  debt 
will  be  discharged.  It  is  not  claimed  that  a 
borrowing  company  was  to  Incur  two  debts  by 
acoeptinff  a  loan  under  the  statute,  one  to  the 
State  ana  the  other  to  those  who  might  become 
the  purchasers  or  holders  of  the  borrowed 
bonds.  The  obligation  was  to  XM>y  the  bonds 
once,  not  twice,  and  the  payment  was  to  be 
made  at  the  time  and  in  the  way  provided  by 
the  law.  Who,  then,  became  the  creditor  of  the 
lx>rrowing  company  when  it  incurred  its  debt 
for  the  borrowed  bonds?  Was  it  the  State  or 
the  bondholders? 

Much  stress  was  laid  in  the  argument  on  the 
provision  in  g  8,  "  that  so  soon  as  the  bonds  of 
the  State  ahaJl  be  issued  *  *  *  they  shall  con- 
stitute a  lien,"  etc. ;  and  it  was  insiBted  that,  as 
the  bond  constitutes  the  lien,  and  the  lien  is  but 
an  incident  of  the  debt,  the  lien  must  continue 
and  follow  the  bond  in  the  hands  of  the  holder 
thereof  until  it  is  finally  paid  and  taken  up  by 
the  company.  From  this  it  was  argued  that 
the  bondholder  must  be  the  creditor,  within  the 
meaning  of  the  statute,  and  that  a  payment 
would  not  be  complete  so  as  to  dischaige  the 
debt  ofl  the  company  until  it  was  made  to  him. 

Similar  language  was  used  in  a  statute  of 
South  Carolina,  passed  December  20, 1856,  to 
aid  in  the  construction  of  the  Charleston  and 
Savannah  Railroad,  under  which  the  State  guar- 
anteed, by  indorsement,  the  bonds  of  the  rail- 
road company,  and  it  was  provided  "that  so 
soon  as  any  such  bonds  shall  have  been  indorsed 
as  aforesaid  •  •  •  they  shall  constitute  alien," 
etc.  This,  it  was  held  by  the  Supreme  Court 
of  that  State  fai  Hand  v.  K.  R  Q>.,  12  S.  C,  814, 
vested  in  the  State  a  lien,  not  merely  for  its  own 

Erotection  a^inst  the  giiaranty ,  but  also  for  the 
^  etter  secunty  of  the  bonds  themselves  into 

whosesoever  hands  they  might  fall.  But,  as  this 
court  had  occasion  to  say  in  £.  ^.  Got.  v.  SehtUte, 
108  U.  S.,  140  [Bk.  26,  L.  edL  9»5],  «  Contracts 
created  by,  or  entered  into  under,  the  author!^ 
of  statutes,  are  to  be  interpreted  according  to 
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the  language  used  in  each  particular  case  to  ei 
press  the  obligation  assumed.  *  *  *  Every  stal 
ute,  like  every  contract,  must  be  read  by  itsell 
and  it  no  more  foUows  that  one  statutory  coi 
tract  is  Ifte  another,  than  that  one  ordinary  coi 
tract  means  what  another  does.  *  *  *  It  must  b 
determined  from  the  language  used  in  each  pa 
ticular  case,  what  has  been  done,  or  agreed  1 
be  done,  in  that  case."  Under  the  South  Can 
lina  Statute  the  primary  liability  for  the  pai 
ment  of  the  bonds  to  the  respective  holdei 
thereof  rested  on  the  company,  and  the  Stat 
was  bound  only  as  sure^.  Thu  was  shown  c 
the  face  of  the  bonds  themsdvee,  and  the  la 
guage  of  the  statute  was,  therefore,  to  be  co 
strued  with  that  as  the  subject  matter  of  t] 
legislation,  that  is  to  say,  a  guaranty  by  tJ 
State  of  the  obligations  of  the  railroad  oompan. 
Here  the  State  Is  the  primary  oblieor,  and  tJ 
legislation  is  with  reference  to  a  loan  of  sta 
bonds,  on  which  the  railroad  companies  are 
no  way  to  appear  as  bound.  The  liability 
the  companies  grows  out  of  the  borrowing 
state  bonds,  to  be  sold  in  the  market  as  stc 
bonds,  and  apparently  nothing  but  state  bone 
The  loans  were  to  be  by  the  State  to  the  coi 
panics,  and  the  object  was  to  secure  the  pa 
ment  of  the  loans.  It  may  well  be  that  t 
same  language,  when  applied  to  one  class  of  i 
curity  means  one  thing,  and  when  applied 
another  class  something  else.  The  quest! 
now  is,  what  does  it  mean  in  this  case? 

The  fact  which  establishes  the  lien  is  the  iss 
of  bonds  by  the  State  to  a  company;  that  is 
say,  the  delivery  of  bonds  by  tte  State  to  a  cc 
pany  under  the  contract  of  loan.  The  lien 
taches  as  soon  as  the  delivery  is  complete,  a 
when  there  is  no  obligation  on  the  part  of  1 
company  to  the  holders  for  the  payment  of  1 
bonos,  because  the  company  is  itself  the  hold 
and  there  can  be  no  obligation  of  payment 
itself  to  itself.  But  the  delivery  of  the  boi 
by  the  State  to,  and  their  acceptance  by,  a  cc 
pany,  created  at  once  an  obligation  on  Uie  p 
of  tne  company  to  pay  the  loan,  or,  what  is 
same  thing,  pay  the  bonds  to  the  State.  T 
it  was  the  purpose  of  the  statute  to  secure 
performance  of  this  obligation  on  the  part 
the  company  is  shown  by  the  fact,  that,  f i 
the  moment  of  the  delivery  of  the  first  bone 
the  company,  and  before  the  bond  could 
negotiate  by  a  sale  or  transfer  to  a  third  ] 
son,  a  lien  was  vested  in  the  State  by  the  v 
act  of  delivery,  upon  all  the  property  of  the  o 
pany  then  acquired,  or  thereafter  to  be  aoquli 
superior  to  any  other  lien  or  incumbrance  wl 
could  be  created  by  the  company  af  terwa 
Tills  is  the  express  provision  of  the  last  p 
graph  in  §  4;  and  while  it  is  said  once  in 
entire  Act  that  the  bonds  shall  constitute 
Uen,  it  is  repeated  again  and  again  that,  u 
the  issue  of  the  bonds,  the  State  shall  be 
vested  with  a  lien,  etc.  The  only  place  whe 
is  stated  that  the  bonds  shall  constitute  a 
is  that  in  which  provision  is  made  for  the  i; 
on  Uie  completion  of  the  first  section  of  it 
miles,  and,  before  the  sentence  in  which 
expression  appears  is  completed,  it  is  decL 
that  the  lien  is  to  vest  "  upon  the  issuanc 
the  bonds,  and  by  virtue  of  the  same." 
when  the  whole  road  is  completed,  and  the 
is  established  on  aU  the  property  owned  b> 
company  as  incident  to,  and  necessary  f  oi 
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r-itebr«bIaQedto  H  under  the  provi- 
•  ^  iikii  Ad,  they  riiftn  be  a  credit  as  afore- 
•.  ai  iBftM.  And  sboold  aaSd  compaDj 
\i.  fe  wtftf  witk  tfie  DFOTisions  of  this  sec- 
I im! ie ivooeedea  a^r&inat,  as  provided 


1  — 


of  this  Act. 

^  U  A  a  AMfttf,  That  the  provisions 

^kt  Aifl  extend  to  and  embrace  the  Chat- 

«A  HininD.  Ocorsctown  and  Cliarles- 

•  n  lAaid  Oooipanj,  the  Nashville  and 
^^vom  Biiboad  Company,  the  Louis- 
'U  mi  JUvilk  Railroaa  dompapy,  the 
^^Btma  Biilroad  Company,  the  McBOnn- 
'Umi  ^ufhntgr  Railroad  Company,  the 
^aabttdCtetaoo  Railroad  Company, 
>  ^afeifli  ad  SoQthemRaOroad  Company, 
ul.-iittd  OUo  Railroad  Company,  the 
*«.^  ad  Memphis  Railroad  Company,  the 

rtrSeiiriCiBdnnati  Ballroad  Company, 
■fliTpwfeiiwI  QeoridaRailioad  Com- 
v  aiXapUi,  OarksyQle  and  Lonisyille 
.  ^  Ctanpny,  and  the  Winchester  and 
Uned  Company,  solar  as  the  main 
'  to  be  eooitrQcted  by  said  companies 
ftt  Bbjis  of  this  State,  and  not  other- 
^'  mimJA  oompsniea  shall  have  all  the 
-"^ailciTilem  and  be  sabject  to  all  the 
"f^^^^  — ^  'HMHtW  i'l*'*^*"^  <n  this  Act 

"*-  J  BeQmtdei,  That  the  Stateof  Ten- 

the  rig^t  to  enact  by 
--  ^Tfjexn  thereof,  hereafter,  all  sach  laws 

•  ar  ft^BBed  Decefsary  to  protect  the  in- 
^  «  te  tele,  and  to  secure  the  State 
i^ai  ay  loa  in  oooaeqiience  of  the  issuance 

«*  mda  the  pforMons  of  this  Act;  but 

•  ^  maua  as  not  to  impair  the  vested 
-"^  ^  te  aoefchoiders  of  the  companies. 

^  a.  HiiiemaeUd,  That  it  shall  be  the 
-'~  tf  ^  Gofcmor.  from  time  to  time,  when 
-naiit  RfitUe  information  ffi?en  to  him 

-  viiinad  oompaay  sbaD  have  fraudu- 
'*r  t^aed  the  ijsiiance  of  bonds  of  the 
^*  *i3  have  obtained  any  of  said  bonds 
"^  2  Ac  pmvisioQa  of  this  Act,  he  shall 
-'-'^l9oiaey-0«Dexa]  of  this  State,  whose 
'  -  M  he  foffhwlth  to  institute,  in  the 
-«atti  Scae.  a  aoit  in  the  Circuit  or 
^■rORvtof  the  coonty  of  the  place  of 
"^•^  t»  eiapsay .  setting  forth  the  facte. 

"^^^B  Ac  fact  aluUl  aatlnactorily  appear 

■**«*at  eay  of  said  bonds  shall  have 

^^c-irailj  obtained,  or  obtained  con- 

-  *tek«ateat,  meaning  and  provisions 
*M,  tlM  aod  in  such  case,  the  court 

^*"'<  *4>a9t  and  decree,  that  said  road 
acaAi  SMs,  with  all  the  property  and 
■•  »  ■!  uwmy,  or  a  soiSciency  tliereof, 
"^^m,  md  the  proceeds  shall  be  paid 
'  it  shall  be  the  duQr  of 
\  to  vest  the  same  in 
a  ainkiog'fand,  as  provided 
aecsion  of  this  Act.  And 
fbrfatt  an  righu  and  privi- 
of  thfi  Act,  and  the 
be  huHviduall V  liable 
«(  Ike  boods  so  frauaulently 
h  coapaoy.  and  Ux  all  other 
idl  «poB  the  State  in  conse- 
iaaMoo  of  any  other  fraud 
y ,  ffinrtiny  sodi  stockholdera 
li  tha  aid  coart  tliat  they  were 
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ignorant  o'  or  opposed  to  the  perpetration  of 
such  frducu  by  the  company. 

Sec.  14.  Be  it  enacted,  That  in  the  event  any 
of  the  roads,  fixtures  or  property  belon<riog  to 
any  of  said  roods  shall  be  sold  under  the  pro- 
visions of  this  Act,  it  shall  be  the  duty  of  the 
governor  to  appoint  an  agent  for  the  Slate,  who 
uiall  attend  said  sale  and  protect  the  iuiorests 
of  the  State,  and  shall,  if  necessary  to  protect 
said  interest,  buy  in  said  road  or  property,  in 
the  name  of  the  State;  and  in  case  said  ugent 
shall  purchase  said  road  for  the  State,  the 
Governor  shall  appoint  a  receiver,  ubo  sliall 
take  possession  of  said  road  and  property,  and 
use  the  same  as  provided  for  in  the  fifth  section  [672] 
of  this  Act,  and  said  receiver  shall  sutile  with 
the  comptroller  semi-annually  until  the  next 
meeting  of  the  General  Assembly." 

On  the  2l8t  of  February,  1852,  an  Act  was 
passed  providing  for  the  identification  of  the 
bonds  to  be  issued  to  the  several  companies 
under  the  Act  of  February  11,  the  material  parts 
of  which  are  sees.  7,  8  and  9,  as  follows: 

"Sec.  7.  Be  if  further  enacted.  That  the  dif- 
ferent internal  improvement  companies,  to 
whom  the  bonds  of  the  State  may  be  lent  under 
the  different  Acts  of  the  present  Legislature. 
shall  pay  the  expenses  of  engraving  and  pro- 
paring  tne  same. 

Sec.  8.  Be  it  enacted.  That  the  Governor  of 
the  State  shall  cause  to  be  engraved  and  printed 
the  bonds  which  may  be  issued  under  the  Acts 
of  the  present  Genenu  Assembly,  as  a  loan  made 
to  internal  improvement  companies,  and  the 
said  bonds  shall  bear  date  on  the  first  day  of 
January  prior  to  their  issimnce,  and  the  coupons 
thereto  shall  be  payable  on  the  first  days  of  Jan- 
uary and  July  of  each  year. 

Siec.  9.  Beit  enacted.  That  the  coupons  shall 
be  signed  and  numbered  by  the  coropti;ol1er, 
and  the  bonds  shall  be  countersi^ed,  sealed 
and  numbered  by  the  Secretary  oi  State,  and 
upon  delivering  said  bonds  to  the  company 
authorized  to  receive  the  same,  the  Secretary  of 
State  shall  take  a  receipt,  reciting  the  number, 
date,  and  amount  of  said  bonds,  in  a  well 
bound  book  to  be  deposited  in  his  office,  and 
the  comptroller  and  Secretary  of  State  shall  ejich 
be  entitled  to  receive  twenty -five  cents  for  each 
bond  so  prepjtred.  to  be  paid  by  the  party  re- 
ceiving the  said  bond." 

By  sections  5  and  6  of  an  Act  of  February  21 , 
185«,  the  sinking  fund  proviniona  of  the  Act  of 
1802  were  chan^jd  as  follows: 

"Sec.  5.  Be  it  further  enacted.  That  it  shall  be 
the  duty  of  the  several  railroad  companies  in 
this  State,  who  have  received,  or  may  hereafter 
receive,  bonds  of  the  State,  or  the  indorsement 
of  their  bonds  by  the  State  to  aid  in  the  con- 
struction of  their  several  roads,  under  the  pro- 
visions of  the  Act  of  lS51-lbd2,  and  the  AcU 
amendatory  thereto,  at  the  expiration  of  five 
years  from  the  issuance  or  indorsement  of  their  \B'7^^ 
said  several  bonds,  annually  to  set  apart  and 
pay  over  to  the  treasurer  of  the  State  two  per 
cent  per  annum  upon  all  bonds  which  have 
been  or  may  hereof tei  lie  issued  or  indorsed  aa 
aforesaid,  aa  a  ainldng  fund  for  the  ultimate  re- 
demption of  the  bonds  issued  or  indorsed  aa 
afor^uiid;  which  sinking  fund,  when  paid  over, 
the  Governor,  comptroller  of  the  treasury,  and 
president  of  the  Bank  of  Tenucdbce  ;>hall  invest 
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was  accepted  and  kept  as  and  for  state  funds. 
Neither  the  bank  nor  the  State  was  bound, 
either  to  the  companies  or  to  the  bondholders, 
to  use  the  deposits  made  hv  ft  particular  com- 
pany to  pay  the  interest  on  bonos  issued  to  that 
company.  The  bank  is  nowhere  made  by  the 
law  the  affent  of  the  company.  It  was  to  take, 
keep,  ana  pay  out  according  to  law,  for  the 
State,  all  moneys  deposited  or  set  apart  for  the 
liquidatioB  of  accruing  interest  If  the  deposits 
made  by  the  various  companies  were  not  enough 
for  that  purpose,  it  was  the  duty  of  the  comp- 
troller to  draw  from  the  treasury,  on  his  own 
official  warrant,  a  sufficient  amount  to  make  up 
the  deficiency.  No  epecial  provision  was  made 
in  the  statute  as  to  the  way  in  which  coupon 
holders  were  to  be  paid.  That  was  all  left  to 
be  determined  by  such  regulations  as  might 
from  time  to  time  be  adopted  for  the  govern- 
ment of  state  officers  and  state  agencies  in  the 
payment  of  state  debts.  The  money,  when  de- 
posited, became  at  once  the  money  of  the  State, 
and  was  in  no  way  tliereaf ter  subject  to  the 
control  of  the  dei)ositor.  When  used  to  pay 
[6931  niaturing  interest,  it  was  paid  by,  and  on  be- 
half of,  the  State,  through  its  own  agencies,  to 
redeem  its  own  pledges  of  faith  to  the  holders 
of  its  own  obligationa.  The  company  per- 
formed its  whole  duty  to  the  State  when  it  de- 
posited in  bank,  subject  to  the  control  of  the 
State,  a  sufficient  amount  of  monev  to  meet  the 
interest  which  was^4o  accrue  on  the  ttate  obll* 
^tions  fifteen  days  thereafter,  and  the  expenses 
mddent  to  such  payment  It  is  true  an  option 
was  given  the  company  to  pay  the  interest  in- 
stead of  making  the  depout,  but  this  was 
clearly  intended  for  the  convenience  of  the 
company,  and  not  because  of  any  obligation  the 
company  was  supposed  to  be  under  to  the  bond- 
holders. Payment,  therefore,  by  a  company, 
into  the  bank,  of  a  sufficient  amount  of  money 
to  enable  the  State  to  meet  its  accruing  interest, 
was,  and  was  intended  by  the  Legislature  to  be, 
not  only  a  payment  of  the  interest  on  the  bonds 
by  the  company,  but  the  payment,  and  ihe  only 
payment,  of  interest  the  lien  created  by  the 
statute  was  to  secure.  To  hold  otherwise 
would  be  to  decide  that  the  Legislature,  while 
providing  for  a  loan  of  the  bonds  of  the  State 
to  corporations  eneaged  in  works  of  internal 
improvement,  requ&ed  the  corporations  to  se- 
cure by  liens  on  their  own  proper^,  not  only 
the  payment  to  the  State  of  the  mterest  on  ^e 
loan,  oat  also  the  redemption  by  the  State  of 
its  own  pledges  of  faith  to  the  future  holders 
of  the  state  Donds  that  were  lent.  Certainly 
no  such  construction  will  be  given  to  the  statute 
imless  it  is  imperatively  demanded;  and  when 
provision  is  made  in  express  terms  for  a  pig- 
ment to  the  State,  no  second  payment  of  me 
same  debt  will  be  presumed  to  have  been  in  the 
contemplation  of  the  parties,  in  the  absence  of 
some  i)oeitive  requirement  to  the  contrary. 
The  lien  must  be  held  to  be  for  the  security  of 
the  payment  which  is  expressly  provided  for 
and  no  other. 

But  the  correctness  of  this  view  of  the  statute 
is  made  stQl  more  apparent  by  another  impor- 
tant provision  of  the  same  section  5,  to  tiie  effect 
that  if  a  companv  failed  to  deposit  the  interest 
at  the  time  requ&ed,  or  furnish  the  necessary 
evidence  that  payment  of  the  interest  had  been 
made  or  otherwise  provided  for,  the  Governor 
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should  appoint  a  receiver  to  take  possession, 
and  run  and  manage  Uie  railroad  of  the  com- 
pany until  a  sufficient  sum  was  realized  from 
the  earnings  to  discharge  such  "impaid  inter- 
est" The  failure  of  a  company  to  make  its  de- 
ix)sit  did  not  relieve  Uie  State  from  the  obli^ 
tion  to  keep  its  faith  and  pay  the  interest  to  its 
bondholders  at  maturity.     Consequently,  the 
"unpaid  Interest"  here  referred  to  must  have 
been  the  interest  for  which  a  deposit  had  not 
been  made,  and  this  clearly  implies  that  the 
deposit  was  the  payment  which  the  lien  was 
intended  to  secure.    Interest  on  the  lent  bonds 
deposited  for  was  paid,  within   the  mean- 
ing of  the  statute,  and  that  not  deposited  for 
was  unpaid.    A  receiver  was  to  be  appointed, 
and  possession  taken,  only  when  there  was 
default  on  the  part  of  the  company  in  mak- 
ing its  deposit    Nonpayment  of  mterest  bv 
the  State,  after  the  deposit,  created  no  socn 
default    As  the  statutory  remedy  for  the  en- 
forcement of  the  statutory  lien  must  be  pre- 
sumed to  have  been  intended  to  be  commensu- 
rate with  the  lien  itself,  and  this  remedy  was 
confined  to  cases  of  default  in  makine  deposits, 
there  cannot  be  a  doubt  that  it  vras  the  under- 
standing of  the  Legislature  that  a  deposit  for  in- 
terest was  a  payment  of  interest  on  the  bonds, 
so  far  as  the  company  was  concerned,  and  re- 
leased  the  comimny  as  well  as  its  property  from 
all  further  liability  to  the  State,  or  to  any  one 
else,  which  had  been  assumed  for  interest.  The 
pledge  of  state  faith  for  the  performance  of  all 
state  obli^tions  under  the  Act  constituted  th< 
only  security  of  the  bondholders  for  theprompi 
payment  of  the  interest  due  to  them.  The  lieni 
on  the  property  of  the  companies  stood  only  ai 
security  for  the  payment  of  the  interest  on  th< 
bonds  to  the  State. 

2.  As  to  the  prindpaL  This  \&  provided  f  o 
in  three  ways:  1,  by  me  establishment  of  a  sink 
infi[  fund;  2,  by  foreclosure  if  the  compan; 
faued  to  pay  the  bonds  at  maturity;  and  8,  b; 
foreclosure  and  proceedings  against  guilt 
stockholders,  before  maturity,  if  an  issoe  o 
bonds  was  obtained  by  fraud,  or  contrary  t 
the  provision  of  the  Act 

The  sinking  fund  was  first  established  b 
section  7  of  ue  original  Act,  which  require 
each  company,  at  the  end  of  five  years  after  tta 
completion  of  its  road,  to  set  apart  anniiall 
one  per  centum  of  the  amount  of  bonds  issue 
to  such  company,  and  use  it  in  the  porchaac  c 
bonds  of  the  State  of  Tennessee,  which  bond 
the  company  was  to  pay  into  the  treasury  c 
the  State,  taking  a  receipt  therefor,  and,  as  b 
tween  the  State  and  the  company,  the  bonds  s 
paid  in  were  to  be  a  credit  on  the  bonds  issuer 
The  bonds  paid  in,  and  the  accruing  intere 
thereon,  were  to  be  held  and  used  bv  the  Stai 
as  a  sinking  fund  for  the  pavment  of  the  bon< 
issued  to  the  conmany.  if  in  this  wav  a  con 
pany  lepurchasea  and  paid  in  any  of  tbe  bon< 
issued  to  it,  they  were  to  be  canceled.  Sbouj 
a  company  fail  to  comply  with  these  provision 
it  was  to  be  proceeded  against,  as  in  section 
for  a  failure  to  pay,  or  deposit  for,  interes 
This  provision  was  changed  by  the  Act  of  181 
so  as  to  increase  the  annual  pavments  to  tv 
per  cent  on  the  amount  of  the  issue  of  bond 
and  to  require  them  to  be  made  in  mone7»  ai 
to  begin  at  the  end  of  five  yean  after  Uie  dal 
of  the  several  issues.    The  money,  when  pa 

114  U. 


Tennessee  Bokd  Cases. 


6G»-705 


ss  %t  tnamxrw,  iris  to  be  invested  by  a  board 
d  mut  tyati  commxarioDers  iu  bonds  of  tbc 
Mt  na  ifl  Mcraing  inlerest  was  to  be  rein- 
^Md  a  Gke  Kcnrities.  If  a  company  failed 
•  vmftf  witb  theae  proviaons  of  the  amend- 
aricik  «■•  to  be  proceeded  ag^nst  as  for  a 
the  payment  of  tbe  bonds  at  maturity 
^n  6  of  the  Act  of  1852.  Under  tbe 
i.flf  18SS  and  1 896tbe  companies  were  not 
tnm  tbeir  obligations  to  provide  semi- 
r  far  tbe  payment  of  the  accruing  inter- 
tf  B  ibe  stire  lane  of  bonds.  That  was  still 
«  b  kqit  ip,  notwithstanding  the  debt  of  the 
-«HBT  to  tbe  State  had  been  reduced  bv  the 
cial  pnnnts  required  by  section  7. 
Ir  ae  Act  of  1800  other  chanees  were  made, 
mcnmud  the  amount  of  annual  pay- 
to  t«o  MDd  one  half  per  cent,  on  the 
aad  allowed  them  to  be  made  in 
la  boods  of  a  like  character  with 
^«  mwA  to  the  company,  at  their  face  value. 
-  pd  ■  BOocT.  the  ainkingr  fund  commis- 
■■01  VCR  to  mveat  it  imm^iately  in  bonds 
^  t  fti  ckaiacter  with  thoae  issued  to  the  com- 
avT.  md  have  them  canceled.  By  this  Act 
^  ftc  tampuj  was  released  from  the  obliga- 
uaderthe  Act  of  1852  to  provide  for  Uie 
m  the  whole  iasoe  of  bonds,  and  re- 
ts deceit  only  for  that  which  wotild 
SB  fte  arnoont  of  bonds  "unpaid"  at  the 
*-»  te  kftaml  feU  due.     What  was  here 


W  the  wofd  "unpaid"  is  shown  by  sec- 
LI  sad  t  of  tbe  Act,  which  provide  that 
fand  pajmeDtB,  in  money  or  bonds, 
Jaanaxy  1, 1860,  with  the  accru- 
thoeoo  to  that  date,  "shall  be 
dncily  to  the  credit  of  the  party  having 
and  be  a  release  to  said  party 
of  the  debt  due  by  them  to  the 
lee."    The  ComptroUer  of  the 
reqrilred  to  open  and  keep  a 
wttb  each  company,  charg^g 
^  te  total  aznoont  of  bonds  oricinallv 
**»  nch  ooatpaoT,  and  crediting  it  with 
of  the  ainklng  fund  paid.    It  was 
Ui  duty  to  furnish  to  the  Treasurer 
iaaeaicBi of  the  amotmt  due  bv  each 
SB  the  fint  days  of  June  and  Decem- 
a  ff^sT  year,  '*that  be  nuy  know  how 
company  has  to  pay,"  that 
^^  provided  by  law.  on  tbe 
mpaki  at  the  tune  said  inter- 
Doc  oo  the  original  amount 
aaid  oompaoy."    Act  of  1800, 

that  Ddther  the  Act  of  1856 

can  chanM  anv  contracts  the 

have  maoe  with  bondholders 

Act  of  189S  before  their  passage,  they 

'  to  fai  aid  of  constru&on  to 

the  legislative  understand- 

of  yean,  of  the  meaning 

of  said  bonds  «nd  the 

thoeoo,"  as  used    in   the 

«f  aectloa  7  is  thai  the  oom- 

booda  porchaaed  into  the 

that  for  the  purchased  bonds 

ihall  be  given  and  a  credit 

the  State  and  the  company. 

Thus  the  company  was 

•  payment  to  the  State,  and 

fha  Slate  was  to  give  a  credit 


«lb 


on  the  bonds.     This  clearly  implies  that  the 

loan  of  the  bonds  was  to  create  a  debt  on  the 

bonds  by  the  company  to  the  State,  and  that 

this  debt  was  to  be  discharged  pro  tanto  on  the 

payment  annually  into  the  state  treasury  of  the 

amount  required  by  the  sinking  fund  section. 

If  there  were  nothing  else  in  the  statute,  no  one 

would  doubt  that  the  payment  of  the  bonds 

which  the  company  was  required  to  make  was 

a  payment  to  the  State  for  the  bonds  at  the     [697] 

times  and  in  the  manner  provided. 

It  is  contended,  however,  that,  as  the  credit 
to  be  secured  by  these  payments  was  only  "as 
between  the  State  and  said  company,"  the  lia- 
bility of  the  company  to  the  bondholders  is  not 
affected  by  what  may  be  done  by  and  with  the 
State.  This  would  be  true  if  there  were  any 
such  liability  to  the  bondholders,  but  the  ven 
point  to  which  our  inquiries  are  now  directed  ta 
as  to  whether  or  not  that  liability  exists.  The 
phrase  relied  on  and  quoted  above  is  undoubt- 
edly suggestive  of  some  other  liability  of  the 
company  on  the  bonds  than  one  to  the  State, 
but  it  does  not  of  itself  create  such  a  liability. 
If  it  exists  at  all,  it  must  be  by  virtue  of  some 
other  provision  of  the  statute.  As  has  already 
been  seen,  there  is  but  one  debt,  and  whatever 
pays  that  debt  cancels  ^1  the  obligations  of  the 
company  upon  the  bonds.  Whenever,  there- 
fore, it  appears  that  payment  of  the  bonds  must 
be  made  to  one,  the  idea  of  a  debt  on  the  bonds 
to  another  is  excluded.  lie  re  a  payment  to  the 
State  is  absolutely  requirea  This  obligation 
to  pay  is  express,  and  has  not  been  left  to  impli- 
cation. The  provision  is  that  the  sinking  fimd 
bonds  must  be  bought  and  paid  in  at  the  ap- 
pointed times  and  to  the  prescribed  amotmt 
If  this  is  not  done,  the  pH3rment  is  to  be  en- 
forced by  putting  the  raiiruad  of  the  company 
into  the  hands  oi  a  receiver,  and  running  and 
mana^ng  it  until  the  requisite  amount  of  money 
is  realized  by  the  State  from  the  earnings. 
Under  the  Act  of  1856  the  payments  were  re- 

?[uired  to  be  made  in  money,  and  in  case  of  de- 
ault  proceedings  for  foreclosure  and  sale  were 
to  be  instituted  to  collect  the  amount  to  be  paid, 
as  in  cases  of  nonpayment  of  bonds  at  matu> 
rity.  If  the  statutes  of  1852  and  1856  stood 
alone,  it  would  be  clear  to  our  minds  that  pay- 
ments into  the  sinking  fund  were  to  be  treated 
as  a  release  pro  tanto  of  all  the  liability  of  tbe 
company  on,  or  on  account  of,  the  bonds.  But 
the  Act  of  1860  shows,  beyond  all  question, 
that  such  was  the  legislative  understanding  at 
that  time  of  the  operation  of  this  provision  of 
the  original  Act  It  is  there  dec1ared,in  positive 
language,  that  by  the  loan  of  the  bonds  a  debt  [698] 
was  incurred  by  the  company  to  the  State,  and 
that  payments  to  the  sinking  fund  should  re- 
lease and  discharge  the  companies  pro  tanto 
from  tbeir  liability  on  that  debt. 

It  is  argued,  however,  that  as  these  payments 
under  all  the  statutes  were  to  be  held  and  used 
by  the  State  as  a  sinking  fund  for  the  tiltimate 
redemption  of  the  issuedbonds  themselves  from 
the  several  holders  thereof,  the  obligation  of 
tbe  company  to  pay  the  bonds  would  not  be 
discharged  m  that  way;  and  some  remarks  of 
this  court  in  the  Sinkinp  Fund  Ca4e$,  99  U.  S., 
725  [Bk.  25,  L.  ed.  508],  are  cited  as  authority 
to  that  effect  The  decision  in  that  case  was 
that  the  contributions  to  the  sinkine  fund  then 
under  consideration  did  not  pay  the  debts  of 
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the  seyeral  coiopanies  by  which  the  contriba- 
tioQS  were  made,  because  that  fund  was  estab- 
lished, not  to  secure  the  payment  of  the  bonds 
of  the  United  States  which  had  be^i  lent  to  the 
companies,  but  the  repayment  to  the  United 
States,  in  the  manner  and  at  the  time  required 
by  law,  of  "the  amount  of  said  bonds  so  issued 
and  delivered  to  said  companv,  together  with 
the  interest  thereon  which  shaU  have  been  paid 
by  the  United  States."  But  here  the  sinking 
fund  Is  to  be  held  and  used  by  the  State,  not  to 
discharge  the  debt  of  the  company  to  the  State, 
but  that  of  the  State  to  its  bondholders.  It  was 
established,  not  to  secure  the  State,  but  to  en- 
able the  State  to  pay  its  own  debts  at  maturity. 
In  this  way  aU  payments  nuide  by  the  compa- 
nies to  the  State  on  account  of  the  principal  of 
the  bonds  were  set  apurt  and  laid  by  unaer  in- 
Testment,  so  that  at  the  appointed  time  they 
might  be  used  by  the  State  to  redeem  its  own 
obligations.  The  fund  in  the  treasury  belonged 
to  the  State,  and  was  not  in  any  manner  sub- 
ject to  the  control  of  the  company,  or  to  be 
used  to  pay  its  debt.  That  debt  was  discharged 
by  the  payments  which  under  the  law  were  put 
into  the  fund.  All  payments  out  of  the  sinyng 
fund  were  to  be  made  by  the  State  on  its  own 
debts  and  not  on  the  debt  of  the  company.  A 
sinking  fund  may  be,  and  generally  is,  intended 
as  a  cumulative  security  for  the  payment  of 
the  debt  with  which  it  is  connected,  hi  this 
case  the  debt  to  which  it  belongs  is  that  of  the 
State,  and  not  that  of  the  company,  which  was 
paid  so  as  to  furnish  the  State  with  the  means 
to  create  sudi  a  fund. 

Reference  was  made  in  the  arffument  to  the 
way  In  which,  under  the  Act  of  1852,  and  per- 
haps that  of  1866,  the  sinking  fund  was  to  be 
kept  and  Invested,  and  it  was  urged  that  the 
fund  must  have  been  intended  as  security  for 
the  payment  of  the  bonds  to  the  bondholders 
by  the  company,  because  if  a  bond  issued  to  a 
particular  company  was  brought  by  that  com- 
pany and  paid  into  the  fund,  it  was  canceled, 
while  all  other  bonds  were  kept  alive  to  be  held 
and  used  by  the  State  to  take  up  at  maturity 
Uie  bonds  isBued  to  the  company  which  had  not 
been  so  paid  in.  The  argument  seems  to  be, 
that,  as  the  purchase  of  a  bond  issued  to  a  par- 
ticular company,  audits  pimnent into  the  fund 
by  that  company,  would  of  itself  be  a  payment 
of  that  bona  by  the  company  both  to  the  State 
and  the  holder,  the  special  provision  for  the 
cancellation  of  such  a  bond,  whUe  others  are  to 
be  kept  alive.  Is  indicatiye  of  a  purpose  not  to 
cancel  the  obligation  of  the  company  under  the 
statute  until  the  company  had  not  only  pro- 
vided the  State  wiUi  the  mean^  to  take  up  all 
the  other  outBtandinff  bonds,  but  until  the  State 
had  itself  performed  its  own  obligations  and 
actually  taken  them  up.  This  Is  undoubtedly 
a  circumstance  to  be  considered  in  determining 
what  the  payment  was  which  the  State  intended 
the  company  should  make,  and  for  the  security 
of  which  the  lien  was  created;  but  it  is  not  to 
our  minds  enough  to  overcome  the  many  pro- 
visions found  In  the  other  parts  of  the  statute, 
which  so  clearly  show  that  there  was  to  be  but 
one  creditor  of  the  company  on  account  of  the 
contemplated  loans  of  the  bonds,  and  that  credi- 
tor the  State.  Whatever,  therefore,  satisfies 
that  creditor,  under  th«  law,  satisfies  the  debt 

9M 


We  cannot  accede  to  the  proposition,  so  muc 
relied  on  by  the  counsel  for  the  bondholder! 
that  on  putting  out  the  bonds  the  company  oi 
cupied  towards  the  bondholder  the  relation  c 
principal  debtor,  and  the  State  that  of  suret 
only,  until  the  company  made  the  isescribc 
payments  to  the  State,  and  that  after  these  pai 
ments  were  made  the  relations  of  the  panic 
changed,  so  that  thereafter  the  State  was  prii 
dpal  and  the  company  a  surety  only.  The  del 
of  the  company,  whatever  it  was,  continue 
the  same  in  its  relation  to  aU  the  parties  froi 
thetimeit  was  created  until  it  was  paid.  Thei 
is  nothing  in  the  statute  which  contemplau 
any  change  in  the  obligations  of  the  parties  V 
wards  eadi  other  There  may  have  beeni 
good  reason  for  keeping  some  of  the  state  a 
curities  paid  into  the  fund  alive,  and  directii 
that  others  should  be  canceled,  inasmach  as  t 
were  to  represent  State  debts,  for  which  tl 
State  was  equally  bound;  but  that  was  the  wi 
of  the  Legislature,  and  it  was  consequentiy  i 
enacted.  Afterwards  this  policy  was  change 
and  aU  State  bonds,  of  whatever  character,  we 
canceled  by  mutilation  as  soon  as  they  we 
paid  in,  or  bought  for  the  sinking  fund.  A 
of  1800.  In  thu  way  all  danger  of  a  misappr 
priation  of  securities  in  the  sinking  fund  w 
avoided.  As  bonds  issued  to  railroad  coi 
panics  under  the  Act  could  alone  be  used  f 
the  investment  of  the  fund  under  this  Act,  th( 
jancellation  did  not  afiTect  the  liability  of  tl 
several  companies  thereon  to  the  State,  oecau 
that  was  to  continue  until  payment  was  ma 
to  the  State  by  the  company  to  which  it  w 
issued.  Payment  by  the  State  to  the  bon 
holder  did  not  discharge  the  liabili^  of  t 
company  on  the  bond  so  paid. 

The  provision  for  a  foreclosure  in  case  of  t 
failure  of  the  company  to  pay  at  maturity  t 
bonds  issued  to  it  is  found  in  section  6,  whi 
makes  it  the  duty  of  the  Governor,  when  sue! 
default  occurs,  to  notify  the  Attomey-Qener 
who  must  thereupon  file  a  bill  against  the  co 
pany  in  the  name  of  the  State  of  Tennessee 
the  Chancery  or  Circuit  Court  of  the  pro[ 
county.  Upon  the  filing  of  this  bill,  the  ooi 
is  authorized  to  make  such  judicial  orders, 
eluding  the  appointment  of  a  recover,  an< 
sale  of  the  road  and  all  the  property  of  1 
company,  as  may  be  necessary  and  proper 
secure  the  payment  of  the  hoods,  with  the 
terest  thereon,  and  to  indemnify  the  St 
against  loss  by  their  issue.  We  see  no  spec 
^^ificance,  so  far  as  the  present  quesuoD 
concerned,  in  the  direction  to  the  Attorn 
General  to  file  the  bill  in  the  name  of  the  8ta 
Without  such  a  direction  there  might  be  dd 
whether  the  suit  to  be  instituted  should  be 
the  nameof  the  Attorney-General  or  of  the  8ti 
It  was  probably  unimportant  whether  the  < 
form  or  the  other  was  adopted,  for,  in  i 
event,  the  object  would  be  to  enforce  the 
ligation  of  the  company  and  collect  the  moi 
which  was  due.  The  Legislature,  howe^ 
saw  fit  to  avoid  all  doubt  on  this  subject,  i 
to  direct  that  the  proceeding  should  be  in 
name  of  the  State.  Taken  by  itself,  theref < 
this  section  adds  little,  if  anything,  to  the  o1 
evidence  in  the  statute  as  to  who  the  cred 
was  for  whose  benefit  the  money  was  to  be 
lected.     The  proceeds  of  the  f oo^osure  \ 
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utearftopt/  the  bonds,  within  the  mean- 
Bfrf  Ak  Mbite,  and  aLso  to  indemnify  tlie 
IMifiHt  kw.  To  whom  the  payment  was 
ikMBBi  be  decennined  bj  iookinff  elae- 
«a  Tk»  ii  nothing  to  show  that  the  a|i- 
tetf  fttiMittehad  the  security  of  tliebond- 
.dr  a  hii  Bind  when  drafting  thii  section 
*}  wm  tksB  when  drafting  tlie  others. 
.Vwi  of  tht  bonds  meant  in  this  section 
vMslidlstheochen;  no  more,  no  less.  It 
feWikckRDsyment  of  the  bonds  and  in- 
to the  Slate  are  both  spoken  of,  but 
:cf  tfctboodi  thiough  a  proceeding  for 
■ighl  not  be  enough  to  indemnify 
ink  sH  loss  incident  to  the  loan  of 
Then  might  be  earoenses  incurred 
Si  iBMkaDR  wUdi  would  not  be  reim- 


kaihf  s  iapls  payment  of  the  amount  of 
aitaiL  bdsB^  of  this  snd  a  like  char- 
■rvatiiteliylbe  purpose  of  this  partic- 
Ma  la  the  section.  It  was,  in  the 
lof  eoasd  for  the  bondholders,  to  se- 
sttflMiSpiBft  "a  money  loss  *  *  *  in 
k  «r  if  eoQDssI  dMurges,   or  reoeiyer's 

am  hMOBSBt  expenses,  or  debts  not 
^  h  te  wofds  to  secure  the  payment 


far  foreclosure  before  the  ma- 
and  the  UabUitv  of  guilty 
itecMBol  Issues  of  bonos  obtained 
?M»sr  eootrary  to  the  provisions  of  the 
M.siyntidsdfarinsectionl8.  Thissection 
*^tttsdi^  of  the  Governor,  as  soon  as 
■  SMvnlsUe  information  of  such  fraud 
.  10  notify  the  Attomey-Oeneral, 
iasttatea  suit  in  the  Circuit 


i 


'  '■■■7  Oovt  of  the  proper  ooun^.  In 
*****te  eoort  is  given  authority  to  or- 
^ »sb 4  fte  road,  and  tlie  prop^ty  and 
■*  ^  As  eoBpany,  or  so  much  thereof  ss 
when  such  a  sale  is  made, 


sMtobepakl  into  the  treasury  and 
If  ihs  eompCioUer  in  "the  same 
a  siaUng  fund,  as  provided 
'  iKHkm^     The  guflty  com- 
10  forfeit  all  its  rights  and 
the  Act,  and  Its  guiSy  stock- 
faidividuall  V  liable  «^or  the 
ads  so  fnadulently  obtained 
,  and  for  an  other  losses  that 
_  J  diBle  In  oooseouence  of  the 

^■•if  say  other  frsnd  bysnchoom- 
y  ail  is  ■MBllestly  for  the  benefit  of 
***t|Dns.  TVs  boodholder  can  have  no 
"^■^H*  la  sack  a  proceeding.  Hisri^ts 
*»*yigbcied  by  the  frsnd  of  the oom- 
*  ^^toMiC  te  bond  be  owns.  The 
v^iaMssr.  and  he  has  no  right  to  call 
*«Msf  owing  Id  him  until  the  maturity 
;*Bsl«1ich  wfflnoc  be  nntUthlr^  or 
^*"9  j«n  after  the  ooaunission  01  the 
7***np«ellts  tele  the  right  to  call  at 
****trwyj  mud  its  impUcated  stock- 
*^J^J^  If  mil  of  the  bond  he  holds. 
'  *^MIf  IseoaSsDded  that  it  was  hitended 

IndividuaUy  liable  to 


•  hi 


^tk 


The  language  of  the  Act 
sss,  and  there  is  nothing 
that  as  toons  it  meant  one 


thing,  and  as  to  the  other  something  else.  The 
evident  purpose  of  this  section  was  to  give  the 
State  the  power,  immediately  on  the  discovery 
of  a  fraud,  to  demand  of  the  company  "pay- 
ment of  the  bonds,"  that  is,  payment  of  an 
amount  of  money  equal  to  that  called  for  by 
the  bonds,  and  a  remedy  at  once  against  the 
company  and  its  implicated  stockholders  for 
the  enforcement  of  such  a  pavment  in  case  it 
was  not  voluntarily  made.  The  money  when 
collected  was  to  be  set  apart  and  invested  "as  a 
sinking  fund  for  the  payment  of  the  bonds"  by 
the  State. 

By  section  14  it  was  made  the  dutjof  the 
Qovemor  to  appoint  an  agent  for  the  Slate,  to 
attend  all  sales,  made  either  under  section  6  or 
section  18,  to  protect  the  interest  of  the  State, 
and.  if  necessary  for  that  purpose,  to  buy  the 
road  or  property  in  the  name  of  the  State.  If 
bought,  it  was  to  be  put  in  the  hands  of  a  re- 
ceiver to  manage  and  run  in  the  way  provided 
in  section  6,  until  the  next  meeting  of  the  Gen- 
eral Assemblv.  The  receiver  was  to  settle  his  [7031 
accounts  with  the  comptroller  semi-annuallv,  *'  ^ 
but  no  directions  were  given  in  relation  to  the 
manner  in  wUch  the  net  earnings  were  to  be 
used  in  case  of  a  sale  under  section  6.  Hewss 
to  take  possession  of  "  the  said  road  and  prop- 
erty ana  use  the  same  as  provided  for  in  the 
fifth  section,"  and,  on  the  settlement  of  his  ac- 
counts with  the  comptroller,  the  balances  re- 
maining in  his  hsnds  would  necessarily  go  into 
the  treuury,  there  to  be  dealt  with  as  the  Gen- 
eral Assembly  diould  direct.  If  a  purchase  was 
made  by  Uie  State  under  section  18,  the  pre- 
sumption would  be  that  the  earnings  must  go 
into  the  sinking  fund,  as  such  was  the  provision 
made  for  the  proceeds  of  a  sale  to  another  pur- 
diaser,  but  all  that  would  necessarilv  be  under 
the  control  of  the  General  Assembly  when  it 
met. 

Having  thus  gone  over  the  other  sections,  we 
are  prepmd  to  consider  section  13,  in  its  bear- 
ing on  the  question  which  is  now  under  dis- 
cussion. This  section  reserves  to  the  State  in 
express  terms  the  right  to  enact  "  all  such  laws 
as  may  be  deemed  necessary  to  protect  the  in- 
terest of  the  State,  and  to  secure  the  State 
against  all  loss  in  consequence  of  the  issuance 
m  bonds  under  the  provisions  of  this  Act,  but 
In  such  manner  ss  not  to  impair  the  vested 
rights  of  the  stockholders  of  the  companies." 
This  reservation  includes,  and  was  undoubted- 
ly intoided  to  include,  full  power  in  the  State, 
as  against  every  one  except  stockholders,  to  do 
whatever  might  be  deemed  necessary  by  the 
Legidature,  with  the  Hen  reserved  for  the  secu- 
rity of  theoblijnUions  assumed  bv  the  companies. 
Nothing  is  sam  about  bondholders.  It  will,  of 
courss/De  conceded  that  if  bondholders  actual- 
ly had  any  vested  right  or  interest  as  against 
the  State  m  the  security  created  by  the  statute, 
nothing  could  be  done  under  this  section  by  the 
State  to  impair  that  right.  But  the  same  was 
probably  true  of  stockholders,  snd  the  special 
care  taken  to  preserve  the  righu  of  slockhold- 
en,  without  referring  to  bondholders  at  all. 
laises  a  strong  presumption  that  it  was  never 
intended  to  vest  in  them  any  right  which  would 
interfere  in  the  remotest  iegret  with  the  free 
exercise  of  all  the  power  of  the  State  to  deal 
with  the  borrowing  compsnies  in  reference  to  [704] 
the  bonds  and  the  security  created  therefor, 
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just  as  might,  tmder  aDj  circmnstances  that 
Buoiild  arise,  be  deemed  most  for  the  interest 
of  the  State  and  the  companies,  thej  being  the 
only  parties  U>  the  contract  of  the  companies 
that  were  to  be  at  all  interested  in  what  was  to 
be  done.  As  has  been  seen,  the  bonds  to  be  is- 
sued were  on  their  face  to  bind  o^ly  the  State. 
At  that  time  repudiation  of  state  faith  was  not 
thought  of.  No  purchaser  of  state  bonds  ever 
asked  whether  anything  else  than  the  faith  of  a 
State  was  pledged  for  &eir  payment  promptly 
at  maturity.  Kepudiation  was  looked  upon  as 
dishonorable,  ana  something  that  would  never 
occur.  Security  to  the  State  against  loss  by  the 
loans  of  its  bonds  which  were  providea  for 
must,  therefore,  be  presumed  to  nave  been  the 
sole  purpose  of  the  liens  which  were  to  be  cre- 
ated on  the  issue  of  the  bonds.  Bondholders 
were  never  thought  of  in  this  connection^  for 
they  had  the  security  of  the  faith  of  the  State  and 
could  not  have  been  supposed  to  look  for  any- 
thing else.  Hence  this  reservation  of  power  by 
the  State  was  made  broad  enoueh  to  allow  the 
State  to  deal  with  the  securities  ii^ich  were  taken 
from  the  companies  at  Its  own  discretion,  and  in 
any  way  that  might  be  deemed  just.    No  such 

gower  could  be  exercised  if  the  bondholders 
eld  an  interest  in  the  securities  adverse  to  the 
State.  Under  these  drctunstances  this  section 
is  to  be  looked  upon  as  excluding  any  such  pos- 
sible intent,  and  operating  as  a  stanain^  notice 
to  all  who  might,  from  time  to  time,  oecome 
the  holders  of  any  of  the  lent  bonds,  that  the 
pajrment  of  the  bonds,  and  the  interest  thereon, 
which  the  several  companies  bound  themselves 
for,  was  to  be  made  to  the  State,  and  not  to 
them,  and  that  the  security  which  was  ti^en 
by  the  State  was  for  the  performance  vf  this 
obligation,  and  might  be  dealt  with  by  the 
State  in  any  manner  its  own  Legislature  should 
direct  or  provide.  This  reservation  of  power  is 
entirely  mconsistent  with  the  idea  of  a  debt 
from  the  company  to  the  bondholders  on  ac- 
count of  the  bonds ;  and,  if  there  could  have 
been  any  doubt  on  this  subject  without  section 
12,  there  certainly  is  none  with  it 

This  disposes  of  all  the  cases ;  for  the  State, 
In  the  exercise  of  its  legislative  discretion,  has 
[7051  f^^Ased  each  of  the  companies  whose  property 
is  involved  in  these  suits  from  all  its  obligations 
growing  out  of  the  original  loans,  and  has  can- 
celed the  liens  created  for  their  security.  The 
companies  have  either  voluntarily  paid  their 
debts  to  the  satisfaction  of  the  State,  or  the 
State  has  foreclosed  the  lien  which  was  re- 
served, and  sold  the  property,  free  of  tlut  in- 
cumbrance, either  to  the  present  defendants,  or 
to  those  under  whom  they  claim. 

Some  reliance  was  placed,  in  the  argument 
for  the  bondholders,  upon  the  legislatfye  his- 
tory of  the  passage  of  the  Act  of  1852,  which 
showed  an  offer  and  rejection  of  certain  pro- 
posed amendments,  and  also  upon  the  construc- 
tion which  had  becoi  put  on  the  Act  by  certain 
state  officers  of  high  authority  in  the  adminis- 
tration of  the  public  affairs,  but  we  have 
deemed  it  unnecessary  to  add  to  the  length  of 
this  opinion  by  particular  reference  to  that 
branch  of  the  arswnent,  because,  as  we  think, 
the  statute  contains  within  itself  unmistakable 
evidence  of  its  meaning.  The  same  is  true  of 
the  reference  which  has  been  made  to  other 
stututes  of  Tennessee,  and  to  statutes  of  the 
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States  and  of  the  United  States  upon  the  sam 
general  subject  This  statute  aiffers  in  i( 
phraseology  from  some,  and  perhaps  all,  c 
the  others,  but  its  own  language  furnishes  a 
the  aid  which  is  required  for  its  true  interpn 
tation. 
Tlie  decree  in  each  of  them  caeee  i$  affirmed. 

Mr.  JtuHee  Harlan,  dissenting: 
I  am  of  opinion  that,  whUe  the  object  of  tl 
statutes  in  (juestion  was  to  protect  the  Stat 
against  liability,  they  were  also  desired  i 
create  a  lien  for  Uie  payment  of  the  bonos  then 
selves,  by  whomsoever  held.  That  lien,  so  fi 
as  the  holders  of  bonds  were  concerned,  couj 
not  be  discluu^ed,  except  by  payment  of  tl 
interest  and  prmcipal,  according  to  the  tern 
of  the  bonds,  and  m  the  mode  prescribed  I 
the  statute  under  which  they  were  issued.  F< 
these  reasons,  I  am  compelled  to  withhold  n 
assent  to  the  opinion  ana  judgment 

Mr.  JtuUee   Matthews  and  Mr.  JtuU 

Blatchford  took  no  part  in  these  dedsioo 
.Trueoopy.   Test: 

James  H.  MoKenney,  Qerk,  Bap.  Oonzt  U. 


FRANCIS  DODGE  et  ai^,  Appii., 

V. 

THOMAS  KNOWLES. 
(Bee  &  C  Reporter's  ecU  tfMaOD 

PracHee^-appeal  bond;  when  taken    eiiaHon 

juriediction. 

L  Where,  upon  the  teoe  of  the  record,  the  val 
of  the  property  involved  is  snfBoieDt  to  fflve  t 
oourt  Jurisdiction,  and  the  appellee  declines  to  a 
pear  in  this  court,  it  is  too  late  to  present  extrin 
evidence  of  the  actual  value  of  the  property  upoi 
motion  to  set  aside  the  Judgment 

2.  The  giving  of  an  appeal  bond  is  not  fiwunlJsl 
the  taking  of  an  appeal,  though  it  is  msriiiliiil  to 
prosecution. 

S.  The  Judicial  allowance  of  an  appeal  In  op 
court  at  the  term  in  which  the  decree  nas  been  re 
dered,  is  sufficient  notice  of  the  taking  of  an  i 
peaL 

4.  The  citation  Is  for  the  purpose  of  notioe.  Wh 
omitted,  a  motion  to  dismiss  wiU  not  be  grant 
until  an  opportunity  to  give  the  notice  bis  he 
given. 

5.  An  order  of  this  court,  served  upon  the  app 
lee,  to  appear  and  argue  the  cause  if^he  aeea  nt 
itself  the  legal  equivalent  of  a  citation. 

[No.  156.] 

MotiontoeetaMe  fled  Apr.  to,  1885.  B% 
mittedApr.  S4, 1886.    Decided  Maif  4, 1885. 

APPEAL  from  the   Supreme  Coiirt  of  I 
District  of  Columbia. 
On  motion  to  set  aside  the  judgment  entei 
April  18, 1885,  and  to  dismiss  the  appeal. 

The  hiBtoiy  and  facts  of  the  case  appear 
the  opinion  c^  the  court,  and  in  the  opinioii 
the  merits,  ante,  144. 

Mr.  Charles  M.  Matthews»forappeUi 
in  support  of  motion. 
Mr.  4.  Holdsworth  Gordon*  for  Kp^ 

lants,  contra. 

Mr.  OhUf  Ji/sttM  Waite  delivered  the  op 
ion  of  the  court; 

The  facts  on  which  this  motion  rests  i 
these: 

The  final  decree  in  the  cause  was  rende 
February  28,  1881.    At  the  foot  of  the  deci 
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Dodos  t:  Ekowlbb. 
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dvitfflftearigiDaleDtiy,  ii  thefoDow- 

'ha  tti  docree  tiie  defcndanti  praj  an 
vfdin^  Snpnoie  Comt  of  the  United 
■■.vkkfc  npnl  iaber^  allowed. 

Irsfetf Ik  ooQxt:       V>.  K.  Cartter, 

Oh'/JtuL'* 

ka^  wfoa  the  meal  WM  not  taken  untn 
)«teimi«wfaidi  was  after  the  term 
QB  to  tew  WM  rendered.  No  citation 
wuriMtheanpeOee,  hot  the  appeal  was 
arinteitetUiooart  KoTemberll,1881. 
*A  Mi  wiled  hi  its  regular  order  for  the 
aitelaaBTf,  1866,  and  on  thatdajsab- 
£ac«|riMBd  Wef  ir  the  connad  for  the 
c*cta,  19  oae  appearing  for  the  appeUee. 
:>iIAil  haamrj,  the  oonrt,  of  its  own 
s^flind  ''that  this  canae  be  reargued, 
c*aly«  OB  printed  briefs,  to  be  filed  on 
'  «d«  tte  int  Moodaj  in  March  next" 
jtv^«fiUiorderwaato  aUowtheap- 
<i*«iiMitimHj  to  be  beard.  A  copy  was 
*^«Ib  pwonaWj  on  or  aboat  January 
'-  ai  It  vme  the  dak.  under  date  of  Feb- 

^»iif  tnaadital  by  counsel  that  no  ap- 
^  hi  mr  been  perfected  to  the  Supreme 
■vrftti  U.  &  in  the  case  of  which  you 
*^.I«ridldioniyoathat  I  respectfully  de- 
^  >  ■ftodn  an  ^ipearance  to  be  entered 
I  for  Be  in  that  case  for  any  purpose 


S»  Ihe  mdlantB  again  submitted 
MspriHed  orief,  no  one  appearing 
ffdha    The  case  was  taken  under 
sHl  hdd  untfl  April  18,  when  the 
tteoait  bdow  was  rerersed,  and  an 
On  the  of  20th  April, 
and  entering  an  ^ipearance 
of  his  motion,  moved  to 
the  iodjnnent  of  revenal, 
fte  appeii  (l)  because  no  dta^ 
M  iMMd  orserred,  and  (2)  because 
4  As  Batter  in  diqrate  did  not  ex- 


M  *i  hit  graoDd  of  the  motion,  it  is  suf - 
**^Tflt  the  decree  appealed  from  was 
*^tii  IMM,  and  it  charced  the  prop- 
*  f  ie  ippdkBls  with  the  rail  amount 
^■>  fat  of  the  record,  therefore,  our  Ju- 
^*>^<— pirte.  SQdibein|gthecase,we 
**^VN|  to  eoBslder  extrinsic  eridence  at 
?**fjar  the  purpose  of  ascertaining 
^^fa  stMl  valae  of  the  property  from 
7^««ilKtfon  BQst  be  made  tt  sufficient 
•FJiWidAsorDOt.  ^ 

^^■■ceof  the  ^ipeal  by  the  court 
?**te  sad  acsfaur  ludidiiDT  it  the 
^*^lm  ihs  decree  was  rendered,  consti- 
2»<iiifpsaLofiriifcAtheH»eDeewas 
!*> i h» to toks  Mdoa.    Tbedocke^bg 


of  this  court  The  giyinff  of  the  bond  was  not 
essential  to  the  taking,  tLough  it  was  to  the 
due  prosecution,  of  the  appeal.  It  was  fur- 
nishea  and  accepted  in  this'case  before  the  cause 
was  docketed  here.  Had  this  not  been  done  we 
would  have  ^ven  the  appellants  leave  to  sup- 
ply the  omission  before  dismissing  the  appeal 
All  this  was  decided,  on  full  consideration,  in 
P^h  ▼.  Davis,  110  U.S.,  227[Bk.28,L.ed.  127], 

It  has  also  been  decided  that  if  an  appeal  was 
allowed  in  open  court  during  the  term  in  which 
the  decree  was  rendered  a  citation  was  required, 
as  matter  of  procedure,  if  the  security  was  not 
furnished  until  after  the  term;  but  in  R,  R.  Co. 
V.  Blair,  100  U.  8.,  662  [Bk.  25,  L.  ed.  5871,  it 
was  said :  ' '  Still,  an  appeal,  otherwise  regular, 
would  not  probably  be  dismissed  absolutely  for 
want  of  a  citation,  if  it  appeared,  by  clear  and 
unmistakable  evidence,  outside  of  the  record, 
that  the  allowance  was  made  in  open  court  at 
the  proi)er  term,  and  that  the  appellee  bad  ac- 
tual notice  of  what  had  been  done." 

The  citation  is  intended  as  notice  to  the  ap- 
pellee that  an  appeal  bas  been  taken  and  will  be 
duly  prosecuted.  No  special  forra  is  prescribed. 
The  purpose  is  notice,  so  that  the  appellee  may 
appear  and  be  heard.  The  judicial  allowance 
of  an  appeal  in  open  court  at  the  term  in  which 
the  decree  has  been  rendered  is  sufficient  no- 
tice of  the  taking  of  an  appeal.  Security  is  only 
for  the  due  prosecution  of  the  appeal.  The  cita- 
tion, if  security  is  taken  out  of  court,  or  after 
the  term,  is  only  necessary  to  show  that  the  ap- 
peal which  was  allowed  in  term  has  not  been 
abandoned  by  the  failure  to  furnish  the  secu- 
rity before  the  adjournment.  It  is  not  Juris- 
dictional. Its  only  purpose  is  notice,  if  by 
accident  it  has  b^  omitted,  a  motion  to  dis- 
miss an  appeal  allowed  in  open  court,  and  at  the 
proper  term,  will  never  be  ^punted  until  an  op- 
portumty  to  give  the  requisite  notice  has  be^ 
furnished,  and  this,  whether  the  motion  was 
nuide  after  the  expiration  of  two  years  from 
the  rendition  of  tne  decree  or  before.  Here, 
before  the  cause  came  on  for  final  hearing  no- 
tice was  given  the  appellee,  by  order  of  the 
court,  that  the  appeal  taken  in  open  court 
was  being  prosecuted,  and  that  a  reargument 
at  an  appomted  time  was  desired.  In  response 
to  this  notice,  the  appeUee  declined  to  appear, 
not  because  he  had  not  been  served  with  a  cita- 
tion, but  because  no  appeal  had  been  perfected. 
Had  he  complained  of  a  want  of  citation,  the 
omission  might  have  been  supplied  if,  on  con- 
■ideradon,  it  should  have  been  deemed  neces- 
sary. But  the  order  which  was  served  on  him 
to  appear  and  argue  the  cause  if  he  saw  fit,  was 
of  itoelf  the  legaTequivalent  of  a  citation  for  all 
thepurpoaet  of  this  appeal 

TA4  motions  a/re  denied, 

Ttoecopj.   Test:  _        ^       _         ^. 

James  H.  MoKenney,  Olerk,  8upw  Courts  U.  8. 
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NOTE. 


*^  A»o<>tkm  ben  following  is  arranged  in  the  order  of  the  cases  in  the 
n»  rrfmkt*9  Toiome  which  precede  it.  At  the  upper  outside  comer  of  the  page  is 
r-'AiwlMt  tad  pages  of  the  cases  to  which  the  Annotation  refers.  After  the  official 
^'^rt  f«JiiM  and  pa^  in  the  heading  of  each  case  is  given  book  and  page  of  the 
»*«Wiioa,  tl*  abbrcTiation  L  being  used  for  Lawj-ers  Edition,  or  Law.  Ed.  for  brev- 
i  ■  tt  a  Unwghoui  in  the  duplicate  ciUtions  of  cases  from  the  Supreme  Ck>urt. 

ABBREVIATIONS. 

'  C.  if^prtM  to  a  elUtion  from  the  regular  reports  of  the  U.  8.  Circuit  and  Dis- 
M  .M-U  rpfwf  to  the  series  of  reprints  called  the  Federal  (  ases  and  gives,  as  its 
■^*^  ^  Mi  rtcommend,  the  number  of  the  case  in  that  series. 

'■*•  Oia.  is  used  when  the  case  is  contained  in  the  series  of  Federal  Cases  but  is 
■  "iw**  ta  the  r«^ar  series  of  U.  S.  Circuit  and  District  Court  Reports,  and  the 
'^m  4  «Ui  cases  ta  to  the  volume  and  page  of  Fed.  Cas.,  not  to  th«»  number  of 


"*•  ■'  Fsi.  S«9.  refers  to  the  well  known  series  Federal  Reporter,  containing  re- 
■»rf*»nreuit  and  District  Court  decisions  since  1880. 

^^^  A-  »J11  he  readily  recognized  as  the  abbreviation  for  the  Lawyers  Reports 
"'**'  •**  particular  attention  should  be  given  to  these  citations,  as  in  a  large 
*  ■'  *  rf  ra«r«  the  citing  case  will  be  found  accompanied  by  a  note  on  its  principal 
■  «•  ito  wt*<y  exhaustive  of  the  authorities  thereon. 

^■'•••n  Am.  Ray.  and  Am.  St.  Rep.  will  be  readily  recognized  as  the  abbrevia- 
'■»  W  u»  MfM  known   trinity   of   selected   case   reports.   Tlie   American    Decisions, 
^».'t4  aad  American  State  Reports. 

la  ."^Ute  Reports  (Pa.  St.)  The  New  Jersey  Law  Reports  (H.  J.  L.)  and 
'W.  J.  Eq.)   are  distinguished  by  the  number  of  the  series,  not  by  the 
T.  while  the  North  and  South  Carolina  Reports,  Law  and  Equity,  are 
=•  ■  t  •  tuu>  U  the  reporter  where  the  reports  are  so  titled  and  it  has  been  the 


\  - 


1 

^•»  »W  otalioas  are  given  to  the  National  Reporter  System  where  cases  are  therein 

^**  *»<  to  the  Reporter  System  alone  of  cases  not,  at  the  date  of  the  preparation 

'^■•^'•ca.  officially  reported.    The  usual  abbreviations  are  used,  as  followa: 


*•-  it'aatir  Reporter, 

^■-  ^»^fte  Reporter, 

1 1.  %cTtfe#a*tera  Reporter, 

•  W.  ]V«rthwe«tera  Reporter, 


So.  Southern  Reporter, 
S.  E.  Southeastern  Reporter, 
S.  W.  Southwestern  Reporter, 
8.  Ot.  Supreme  Court  Reporter. 


V*  srjt  thai  la  all  other  re8(»ecta  the  abbreviations  used  are  clear  and  familiar  ta 
^  *^  ■«  sn-uCfl«wd  to  the  use  of  legal  reports  and  tezt-booka. 

Bbitob. 
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OXIV  UNITED  STATES. 


114  V.  S.  1-14.  29  L.  76,  THOMPSON  T.  B0I89BLIBB. 

Patent.— Carr  improvemeiit  In  water-closets,  held  not  patentabla 
taiyentlon,  pp.  1-18. 

Patents. —  It  is  not  enough  that  a  thing  be  new  In  shape  or  form, 
l>nt  it  must  amount  to  an  invention  or  diacovery,  p.  U. 

Approved  in  Gardner  ▼.  Hers,  118  U.  8. 191,  30  L.  168,  6  8.  Ot  1083, 
and  Vulcanised  Fiber  Go.  ▼.  Taylor,  49  Fed.  745,  both  holding  im- 
l^royed  chair  seats  not  patentable;  Pomace-Holder  Go.  ▼.  Ferguson, 
119  U.  S.  388,  30  li.  408,  7  S.  Gt  884,  patent  for  improvement  in 
cheese  formers  for  cider  presses,  held  void;  Thatcher  Heating  Go. 
T.  Burtis,  121  U.  8.  295,  80  L.  946.  7  S.  Gt  1089,  patmt  of  fireplace 
heater  void  for  want  of  novelty;  Hendy  v.  Miners'  Iron  Works,  127 
U.  8.  875,  32  li.  209.  8  8.  Gt  1278,  holding  mere  potting  of  rollers 
onder  article,  to  make  it  movable,  not  patentable;  Watson  v.  Gln- 
cinnati  Ry.,  182  U.  S.  167,  33  L.  298,  10  S.  Ot  47.  holding  new 
combination  of  rigid  and  flexible  grain  doors,  did  not  Involve  in- 
vention; mu  V.  Wooster.  132  U.  8.  701,  88  U  606,  10  8.  Gt  231, 
refusing  patent  for  "cabiuet  creamery;"  Howe  Mach.  Go.  v.  Na- 
tional Go.,  134  U.  8.  397.  33  L.  968.  10  8.  Gt  573,  annulling  Spring 
lathe  patent;  Gonsolldated  Roller-Mill  Go.  v.  Walker,  138  U.  8.  182, 
34  L.  923,  11  8.  Gt  295.  affirming  8.  G..  43  Fed.  579.  improvement 
in  roller-grinding  mills  held  not  patentable;  Patent  Glothing  Oo. 
V.  Glover,  141  U.  8.  563.  35  L.  859,  12  8.  Gt  80.  holding  patent  for 
Improvement  in  pantaloons,  void;  Lovell  Mfg.  Go.  v.  Gary.  147  U. 
8.  686,  87  L.  812,  18  8.  Gt  477.  patent  for  tempering  q^ngs  not  in- 
volving invention. 

The  following  also  hold  patents  invalid  for  want  of  novelty: 
Hartford  Woven- Wire,  etc..  Go.  v.  Peerless  Wire.  etc..  Co.,  23  Blatcbf . 
298,  28  Fed.  591,  woven-wire  fabrics;  Fond  du  Lac  Go.  v.  May,  137 
U.  8.  406,  84  li.  718.  11  8.  Gt  102,  May's  prison  patent;  J.  L.  Mott 
Iron  Works  v.  Cassldy,  24  Blatchf .  290,  81  Fed.  48,  patent  for  water- 
closet  bowls;  8cott  Mfg.  Go.  v.  8ayre,  26  Fed.  154,  improvem^it  lii 
Ice-creepers;  Galldns  v.  Gshkosh  Carriage  Co..  27  Fed.  298,  patent 
for  carriage  body;  Consolidated  Fruit- Jar  Go.  v.  Bellaire,  etc,  Ck>.. 
28  Fed.  94,  patent  for  froit-jar  caps:  Leonard  v.  Lovell.  29  Fed.  S14, 
patent  for  improvement  in  refrigerators:  Puets  v.  Bransford,  3i 
Fed.  462.  holding  two  patents  for  a  machine  identical,  and  both 
covered  by  an  assignment;  Landesmann  v.  .Tonasson.  82  Fed.  591. 
patent  for  ladies'  cloaks;  Brabn  v.  Ramapo  Iron  Works,  85   Fed. 
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IB,  dAlm  for  ImproTements  In  switch-stands;  Williams  Mfg.  Oo.  ▼. 
rnakUB,  41  Fed.  895,  patent  for  stave  basket;  Heine  Safety-Boiler 
Obl  ?.  Aabenser,  etc,  Assn.,  43  Fed.  790,  limiting  claim  for  improre- 
MBt  In  steam  generators;  SImmonds  t.  Morrison,  44  Fed.  761,  pat- 
ot  for  dasb-rafl;  American  Road,  etc,  Oo.  ▼.  Pennock,  etc.,  Co., 
C  FM.  26S,  ImproTem^it  In  road  machines;  Johnson  Co.  y.  Pacific 
laObic  etc  Oo^  47  Fed.  589,  citing  aothorities,  and  holding  patent 
ht  raOs  for  street  railroads  void;  Haughey  ▼.  Lee,  46  Fed.  384, 
IBian  for  ''striker;'*  Johnson  Co.  t.  Tidewater  Steel  Woi^s,  50 
M.  M,  dmlm  tar  method  of  rolling  rails;  Bromley  Bros.  Carpet 
Qa  T.  Stewart  51  Fed.  914,  claim  for  power  loom;  Deere  t.  J.  I. 
QMe  Plow  Works,  56  Fed.  844,  9  U.  8.  App.  567,  claims  for  com 
eskfrator;  Bowman  t.  De  Granw,  60  Fed.  911,  claim  for  method 
if  Baking  flags;  Bonnell  t.  StoU,  61  Fed.  768,  17  U.  S.  App.  543, 
k^fOTcment  In  bed  bottoms;  Brunswick,  etc.,  Co.  ▼.  Phelan,  etc., 
Oa,  71  Fed.  979.  patent  tor  pool-ball  frames;  Klein  ▼.  Seattle,  77 
FM.  204.  44  U.  8.  App.  741,  patent  for  pins  for  holding  Insulators; 
T.  Andrews,  77  Fed.  840,  46  U.  8.  App.  608,  patent  for 
;  SchwarawaJder  &  Co.  t.  Detroit,  77  Fed.  891,  Improve- 
In  folding-chairs;  Interior  Lumber  Co.  t.  Perkins,  80  Fed.  531, 
B  r.  8.  App.  95,  claims  for  improvements  In  shingle  machine;  J.  J. 
ITsmn  Co.  T.  Rosenblatt,  80  Fed.  542,  58  U.  S.  App.  240,  luggage- 
for  cycles:  Tlemann  t.  Kraats,  85  Fed.  439,  56  U.  8.  App. 
for  exhlbltittg  decorattre  art;  Kdly  t.  Glow,  89  Fed.  303, 
V,  8.  App.  864,  improvement  In  water-closets;  Antlsdel  v.  Chl- 
Hotd-CaMnet  Co.,  89  Fed.  318,  60  U.  8.  App.  588,  patent  for 
cnMnet;  Chuse  v.  Ide,  89  Fed.  497,  60  U.  8.  App.  646,  engine 
and  lubricating  devices;  Christy  v.  Hygeia,  etc..  Saddle  Co.. 
970,  patent  for  bicycle  saddle;  Johnston  v.  Woodbury.  96 
4M,  Improvement  In  ore  concentrators.  Cited  generally  In 
Mfg.  Co.  V.  Comstock,  etc,  Co.,  27  Fed.  360. 
DiBClnguished  in  Hoe  v.  Kahler,  23  Blatchf.  362,  369,  25  Fed.  277, 
beWiuf  patent  for  "  Improvement  in  printing  press'*  involved 


Mlnrrllaneous. —  Misclted  in  Kates  v.  Atlanta  Baggage,  etc.,  Co., 
V  On.  649.  34  &  B.  Sn. 

Bartholomew  Improved  water-closet  patent,  construed 
pp.  18,  14. 

tX  r.  B.  15^7,  29  L.  47,  MURPHY  v.  RAMSBY. 

ror. —  Action  at  law  not  tried  by  Jury  should  be 
Sopremo  Coort  by  appeal,  p.  85. 

Utah  commissioners,  under  act  of  1882,  were  not 
to  preacrlbe  rules  for  registration  officers,  or  qualification 
tmt  only  to  appoint  election  officers,  canvass  returns  and 
of  election,  p.  861 
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DlBtingulsbed  In  Bloomer  t.  Todd,  8  Wash.  Ter.  G21,  19  Pac.  142» 
1  L.  R.  A.  117,  holding  legislative  act  of  territory  did  not  confer 
suffrage  opon  women. 

Blectiona.—  Bigamist  or  polygamlst,  within  meaning  of  I  8,  act 
of  March  22,  1882,  to  <Mie  who,  haying  become  husband  of  two  or 
more  wives,  maintains  that  relation  when  he  offers  to  be  registered 
as  a  Toter,  viithout  reference  to  cohabitation,  which  constitntes  pun- 
tohable  crime,  pp.  41,  42. 

Approved  in  Gannon  v.  United  States,  116  U.  8.  72,  29  L.  567,  6  S. 
Ot  287,  affirming  S.  a,  4  Utah,  142,  144,  7  Pac.  382,  383,  where  de> 
fendant  was  convicted  of  bigamy;  Davto  v.  Beason,  133  U.  S.  344, 
88  L.  640,  10  S.  Ct  801,  prosecution  for  violation  of  iMX>vislons  of 
act  of  1882;  Innto  v.  Bolton,  2  Idaho,  415,  417,  17  Pac.  268,  269,  hold- 
ing territorial  statute  valid,  disfranchising  bigamists  and  polyga- 
mlsts;  United  States  v.  Simpson,  4  Utah,  229,  7  Pac  258,  boldins: 
marriage  established  without  proof  of  cohabitation;  Wenner  v. 
Smith,  4  Utah,  243,  9  Pac.  297,  holding  defendant  a  polygamist 
and  not  entitled  to  hold  office;  dissenting  opinions  in  United  States 
V.  Langford,  2  Idaho,  526,  21  Pac.  411,  majority  rejecting  evidence 
of  general  repute  of  bigamous  relations;  United  States  ▼.  Musser. 
4  Utah,  175,  7  Pac.  404,  indictment  for  unlawful  cohabitation. 

Constitational  law. —  Act  excluding  Mgamlsts  from  voting  in 
Utah  to  not  ex  post  facto,  because  not  seeking  by  dtofranchisemefit 
to  punish  for  crime,  and  not  retrospective;  nor  does  it  amount  to 
an  unlawful  mode  at  prosecution  for  crime,  pp.  42,  43. 

Approved  In  Gkirrett  v.  Weinberg,  54  S.  O.  144,  81  S.  B.  845,  h<^d- 
ing  act  disqualifying  as  Juror  one  previously  conyicted  of  crime,  not 
ex  post  facto.    See  explanatory  note  In  87  Am.  St  Bep.  590. 

Territories. —  People  of  United  States  have  sovereign  power  orer 
territories,  and  Ck>ngres8  may  take  from  their  inhabitants  any  right 
of  suffrage  previously  conferred,  or  at  any  time  modify  or  abridge 
it,  pp.  44,  45. 

Followed  in  United  States  v.  Kagama,  118  U.  S.  880,  80  L.  230,  6 
8.  Gt  111%  holding  act  of  Congress  ralid,  giving  territorial  courts 
jurisdiction  of  crimes  committed  by  Indians;  Mormon  Church  r. 
United  States,  136  U.  S.  43,  84  L.  491,  10  S.  Ct  808,  holding  Congress 
had  power  to  repeal  charter  of  Mormon  Church  of  territory  at  Utah; 
Boyd  V.  Thayer,  143  U.  S.  169,  36  L.  112,  12  S.  Ct  385,  construing 
natuimlization  laws  of  Congress  for  territory  of  Nebraska;  Shirely 
T.  Bowlby,  152  U.  S.  48,  38  L.  349.  14  S.  Ct  566,  reviewing  authori- 
ties, and  holding  Congress  has  power  to  grant  lands  b^ow  high- 
water  mark  of  narigable  river  in  territory;  Thompson  v.  Utah,  170 
n.  S.  848,  42  li.  1066.  18  S.  Ct  622.  provlsdons  of  Federal  Constita- 
tton,  r^ating  to  criminal  prosecutlonB,  apply  to  territories;  Ehidle- 
man  t.  United  States,  86  Fed.  459,  57  U.  S.  App.  7,  holding  Congress 
could  regulate  sale  of  liquors  in  Alaska;  Innis  v.  Bolton,  2  Idaho, 
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Ok  IT  Pic.  MBk  holding  territorial  legislature,  under  authority  of 
eonld  disfranchise  rot^v  of  certain  class;  Shei^erd  t. 
2  Idaho,  1129,  81  Pac.  796,  holding  territorial  law  i»r»- 
*tnt  oath  "  for  roters,  yaUd;  dissenting  opdnioa  in  Morris 
tftnrcO.  125  Ind.  299,  26  N.  B.  229,  9  L.  B^  A.  884,  majority  holding 
0  ImUd  requiring  additional  qualifications  of  yoter  ahsenting 
MaKtf  from  State  for  certain  period;  Ferguson  t.  AIImi,  7  Utah, 
9^  II  Bk.  074,  generally;  dissenting  opinion  in  Mackey  t.  Bns- 
f  tfiu.  It  Utah,  170,  89  Pac.  540,  arguendo.    See  97  Am.  Dec 


offlcers,  in  exacting  oath  from  voters  required  by  stat* 
ttt  ire  required  to  exercise  diligence  and  good  faith  in  their  in- 
and  are  responsible  In  damages  for  rejection  made  without 
cause,  or  maliciously,  pp.  46,  47. 


m  a  &  47-^l«  29  li.  61,  BOHALL  ▼.  DILLA. 

WmiWs4^ —  California  code  permits  an  equitable  defense  by  way 
tf  rwuimplalut,  in  answer  to  an  action  for  possession  of  landa» 

Mswed  In  South  Bud  Mln.  Oo.  t.  Tinney,  22  Ner.  27,  86  Pac 
!•  aivcr  setting  up  fraud  in  securing  patent,  allowed  In  an  action 

KhUc  lands. —  To  charge  patentee  as  trustee,  claimant  must  show 
iBBMlf  entitled  to  the  patent  and  that  It  was  erroneously  refused 
te  by  land  department  It  is  not  sufficient  to  show  possible  error 
k  UJsdgiag  ttUe  to  patentee,  pp.  50-61. 

In  Sparks  y.  Pierce,  116  U.  S.  418,  29  L.  480,  6  S.  Ot  106, 
occupant  of  public  lands  without  title  not  entitled  to 
ter  Improvements;  Lee  v.  Johnson,  116  U.  S.  60,  29 
I»  91,  •  &  Ct.  249,  holding  alleged  fraud  in  securing  patent  could 
m  sfsl  daimant:  American  Mtge.  Oo.  v.  Hopper,  64  Fed.  667,  29 
r.  1  App.  12,  and  California  Redwood  Co.  v.  Lltle,  79  Fed.  866, 
^^  hoUlng  burden  upon  plaintiff  to  show  that  he  was  entitled  to 
before  patentee;  Carter  v.  Thompson,  66  Fed.  831,  holding 
patent  could  be  set  aside  only  by  direct  proceeding  by 
i:  flavaga  v.  Worsham,  66  Fed.  868,  protecting  patentee 
alleged  homestead  entry;  Savage  v.  Worsham,  72  Fed.  602, 
patentee  from  claimed  preference  right  of  entry;  Driver 
47  Ark.  300,  1  S.  W.  619,  holding  plaintiff  bound  to  prove 
soi  4HlTcd  ftrom  State:  De  Toro  v.  Robinson,  91  CaL  877,  27  Pac 
Q.  tOcged  fraodulMU  extension  of  patent;  Janes  v.  Wilkinson,  2 
^'^  AyvL  809.  42  Pac.  788,  reviewing  authorities,  and  holding  mero 
■M  poMtflsor  could  not  attack  voidable  patent;  Bangs  v.  Stephen- 
"i»«  Mtek.  609,  80  N.  W.  820,  whoe  bill  fWed  to  aver  good  faith 
•>i  f  IpHaiiui  with  statute;  Horsky  v.  Horan,  21  Hont  848,  58 
^  IMI,  holding  townslts  patentee  Mutitled  over  locator  of  placer 
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claim;  South  End  Min.  Go.  t.  Tinney,  22  Not.  8S,  86  Fac  98  (see 
dtssenting  opinion  in  22  Not.  57,  85  P&c.  102),  majority  holding 
plaintiff  failed  to  show  location  superior  to  that  of  defendant;  Parker 
T.  Lynch,  7  Okl.  660,  56  Pac.  1091,  holding  one  merely  offering  to 
contest  homestead  entry  cannot  maintain  action  against  patentee; 
South,  etc.,  Ala.  R.  R.  y.  Gilliam,  85  Ala.  175,  4  So.  695,  and  San- 
ford  T.  Sanford,  19  Or.  5,  13  Pac.  603,  where  evidence  established 
fraud  in  patentee  and  title  in  plaintiff;  American  Mtge.  Ck>.  ▼.  Hop- 
per, 56  Fed.  72,  and  Ghism  ▼.  Price,  54  Ark.  258,  15  S.  W.  885, 
arguendo;  Monroe  Oattle  Co.  t.  Becker.  147  U.  S.  57,  37  L.  77,  13  S. 
Ct.  221,  without  particular  application. 

Modified  in  Duluth,  etc..  R.  R.  ▼.  Roy,  173  U.  S.  590,  19  8.  Gt  560, 
holding  one  entitled  to  complete  his  claim  against  another  holding 
patent  obtained  by  mistake. 

Publle  lands. —  To  obtain  patent  as  pre-emptioner,  it  is  necessary 
to  prove  continuous  and-  personal  residence  after  filing  of  declara- 
tory statement,  p.  51. 

Approved  in  Kirby  v.  Lewis,  89  Fed.  72,  holding  actual  occupancy 
barred  settlement  by  another;  Northern  Pac.  R.  Go.  v.  Amacker,  53 
Fed.  53,  holding  land  abandoned  by  pre-emption  claimant;  Duncan 
T.  Newcomer,  9  S.  Dak.  379.  69  N.  W.  582,  holding  land  not  taxable 
vntil  settler  had  a  perfect  equity. 

Public  lands. —  Pre-emption  settler  may  be  excused  for  temporary 
absences  caused  by  well-founded  apprehensions  of  violence,  sick- 
ness, epidemic,  etc.,  p.  61. 

114  U.  8.  52^7.  29  L.  63,  LOUISVILLB,  BTTO.,  R.  R.  v.  IDE. 

Removal  of  causes. —  Suit  against  all  defendants  jointly,  upon 
alleged  Joint  contracts  for  transportation.  Is  not  removable  by  one 
defendant,  who  makes  separate  defense,  since  it  does  not  introduce 
separate  controversy,  pp.  55,  56. 

Approved  and  followed  in  Putnam  v.  Ingraham,  114  U.  8.  59.  29 
L.  66,  5  S.  Gt.  747,  and  Brooks  v.  Glark,  119  U.  8.  511,  80  L.  485.  7 
S.  Gt  303,  both  holding  partners  Jointly  sued  could  not  remove  suit; 
St.  Louis,  etc.,  Ry.  v.  Wilson,  114  U.  8.  62,  29  L.  67,  5  S.  Ct  739. 
and  Weller  v.  J.  B.  Pace  Tobacco  Go.,  82  Fed.  862,  where  actions  to 
compel  transfer  of  stock  were  held  Inseparable  and  not  removable; 
Pirie  V.  Toedt,  115  U.  8.  42,  29  L.  332,  5  S.  Gt  1035,  Joint  actions  for 
malicious  prosecution  held  inseparable.  The  following  also  bold 
controversy  not  removable:  Grump  v.  Thurber,  115  U.  8.  61.  29  L. 
329.  5  S.  Gt  1156,  and  Rogers  v.  Van  Nortwick.  45  Fed.  514.  both 
suits  to  recover  shares  <^  stock;  Starin  v.  New  York,  116  U.  8.  259, 
29 'L.  391,  6  8.  Gt  32.  suit  to  restradn  use  of  landing  places  by  differ- 
ent companies;  Sloane  v.  Anderson.  117  U.  8.  278.  29  L.  900.  6  S.  Gt 
732,  action  for  wrongful  seizure  of  property;  Fidelity  Ins.  Co.  v. 
Huntington,  117  U.  8.  281,  29  L.  899,  6  8.  Gt  734,  creditor's  biU  to 
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property  to  payment  of  judgment;  Little  r. 
118  U.  &  eOl.  602,  80  L.  271,  7  S.  Ct  35,  36,  and  Rumsey  t. 
B  Fed.  771^  both  rerlewlng  authorities,  bills  to  quiet  title,  al- 
eoosplracy;  Graves  ▼.  Gorbin,  132  U.  S.  588,  83  L.  468,  10  S. 
dUnc  authorities,  bill  to  reach  partnership  property;  Tor- 
r.  8lM><dd,  144  U.  S.  631,  36  L.  631,  12  S.  Ct  727,  suit  for  par- 
Mercbmnts'  Cotton-Press  Co.  t.  North  American  Ins.  Co.,  151 
r.  S.  JS4.  38  !«.  204,  14  S.  Ct  372,  action  by  Insurance  companies 
if*-"-^  x&llroad.  In  nature  of  creditor's  bill:  Winnemans  y.  Bdging- 
as.  T!  Fed.  82G,  and  Sexton  t.  Seelye,  39  Fed.  705,  both  actions  to 
personal  property;  Thompson  t.  Dixon,  28  Fed.  6,  and 
T.  Miner.  67  Fed.  373,  32  U.  S.  App.  209.  both  suits  to  fore- 
;;  Hax  V.  Caspar,  31  Fed.  500.  bill  to  set  aside  decree; 
Union  TeL  Co.  y.  Brown,  32  Fed.  338,  action  on  bond  re- 
nnder  act  of  March,  1887;  Anderson  y.  Appleton,  32  Fed. 
to  eetabllsh  will;  Woodrum  y.  Clay,  33  Fed.  899,  and 
Go.  T.  Chicago,  etc.,  Ry.,  85  Fed.  881.  actions  for  dam- 
r:  Pmtdiln  y.  Hunter,  88  Fed.  52,  suit  on  note  against  partners; 
Calttl  ▼.  'Wylle,  88  Fed.  866,  trespass  on  the  case;  Blssell  y.  Canada. 
«te-  Sj.,  39  Fed.  226,  and  Ames  y.  Chicago,  etc..  Ry.,  39  Fed.  883. 
tech  actions  to  enforce  lien  and  obtain  priority;  State  y.  Columi)us. 
flhr.  R.  Co.,  48  Fed.  628,  mandamus  against  railroads  to  comp^ 
to  lower  ^rade;  Fox  y.  Mackey.  60  Fed.  6,  action  In  tort 
directors,  etc;  Earth  y.  Color,  60  Fed.  468,  19  U.  S. 
646.  to  set  aside  deeds;  In  re  The  Jarneclse  Ditch.  69  Fed.  170. 
to  eetablish  drain;  Moore  y.  Los  Angeles  Iron.  etc..  Co.,  89 
Fed  78w  ao^t  for  damages  against  corporation  and  stockholders; 
TitImmI  Docks  Ry.  y.  Pennsylyaala  R.  R..  52  N.  J.  Eq.  63.  28  Atl. 
74.  ieiat  action  against  lessor  and  owner  to  establish  right  of  way; 
Teeadry  Oo.  t.  Howland,  99  N.  C.  206.  6  Am.  St  Rep.  517.  6  S.  E. 
7ST.  aetSoo  npon  contract;  Douglas  y.  Railroad,  106  N.  C.  SO,  10 
suit  by  stockholder  In  resident  corporation,  against  It 
-resident  corporation  for  relief. 

In  Blacklock  t.  SmaH.  127  U.  S.  105.  .32  L.  73.  8  S.  Ct. 

salt  substantlany  between  two  defendants,  residents 

State,  not  within  Federal  Jurisdiction:  Evans  y.  Durango 

Co..  80  Fed.  437.  49  U.  S.  App.  330.  holding  claim  for 

trespass  stated  but  one  cause  of  action:  Htcklin  y.  Marco. 

SM  15  U.  8.  App.  65.  dissenting  opinion,  majority  holding 

to  fbfedosare  not  Indispensable,  and  jurisdiction,  therefore. 


In  Chicago,  etc.,  Ry.  y.  New  York,  etc.,  R.  Co.,  24 
Fffd.  ftlT.  hoMSng  plalntlfr  could  not  convert  a  several  liability  Into 
defeat  removal  of  cause;  Beuttel  v.  Chicago,  etc,  Ry..  20 
St.  holding  action  against  railroad  and  engineer  for  personal 
aepftimble.  and  one  defendant  entitled  to  removal;  Stan- 
▼.  Oook.  38  Fed.  878,  8  L.  R.  A.  402,  holding  action  to  re- 
svaltj,  etc  sepamble  as  to  defendant  owners  and  tenants; 
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Bacon  t.  Felt,  38  Fed.  871,  denying  motion  to  remand  In  suit 
quiet  title;  Arrowsmith  t.  Nashville,  etc.,  B.  Go.,  67  Fed.  160u  lioJ 
Ing  plaftntiff  could  not  Join  defendant  for  sole  purpose  of  deTe&U 
Federal  Jurisdiction;  Fergason  t.  Chicago,  etc.,  Ry.,  68  Fed.  3.1 
action  against  railroad  and  plaintiff's  co-servants  held  8epafal>] 
Gamer  v.  Second  Nat  Bank,  66  Fed.  871,  where  all  defendants  'we 
non-residents,  case  held  removable;  Rich  v.  Gross,  29  Neb.  d40,  * 
N.  W.  468,  removing  distinct  and  separate  cause  of  action,  set  i 
tn  answer  of  one  defendant. 

Action. —  Defendant  has  no  right  to  say  that  an  action  sliall  1 
several  which  plaintiff  elects  to  make  Joint,  although  his  sepcura 
defense  may  defeat  joint  recovery,  p.  56. 

Approved  In  Plrie  v.  Tvedt,  115  U.  8.  42,  29  L.  332,  5  S.  Ot.  103 
holding  defendants  could  not  object  to  Joint  action  for  malldot 
prosecution;  Torrence  v.  Shedd,  144  U.  8.  531,  86  L.  531,  12  S.  G 
727,  Mil  for  partition  of  tract  of  land;  Connell  t.  Smiley,  156  TJ.  i 
840,  89  Lt,  445,  15  8.  Ot  354,  where  petition  for  removal  was  bel 
sufficient,  plaintiff  seeking  relief  against  one  party  alone;  Texas  i 
Day  l4Lnd,  etc.,  Co.,  49  Fed.  597,  holding  plaintiff  could  rely  npo 
two  counts  and  proceed  in  Its  own  way;  Brown  v.  Ooxe^  75  Wet 
689,  joint  action  against  tortfeasors. 

114  U.  S.  57-60,  29  L.  65,  PUTNAM  v.  INGBAHAM. 

Removal  of  causes. —  On  suit  against  several  defendants  on  a] 
alleged  joint  liability,  answer  by  one,  a  non-resident  denying  snci 
joint  or  any  liability,  does  not  Introduce  a  separable  controversy 
p.  59. 

Approved  in  following,  holding  controversies  not  separable  or  re- 
movable: Orump  V.  Thurber,  115  U.  fl.  61,  29  L.  829,  5  S.  Ot  1157 
Starin  v.  New  York,  115  U.  S.  259.  29  L.  391,  6  S.  Ot.  32.  Sloane  v, 
Anderson.  117  U.  8.  278,  29  L.  900.  6  S.  Ot.  732.  Fidelity  Ins.  Co.  v. 
Huntington,  117  U.  S.  281.  29  L.  899.  6  8.  Ot.  734,  Brooks  v.  Clark, 
119  U.  8.  509,  511,  80  L.  484.  485,  7  8.  Ot  802,  303,  collecting  authori- 
ties; Graves  v.  Oorbln,  132  U.  S.  588.  33  L.  468.  10  8.  Ot  202,  Thomp- 
son V.  Dixon,  28  Fed.  6,  Hax  v.  Caspar,  31  Fed.  500,  Western  Union 
Tel.  Co.  V.  Brown,  32  Fed.  338,  Patchln  v.  Hunter.  38  Fed.  52,  Ames 
V.  Chicago,  etc.,  Ry.,  39  Fed.  883.  884,  In  re  The  Jamecke  Ditch. 
69  Fed.  169.  and  Foundry  Co.  v.  Howland,  99  N.  O.  206.  6  Am.  St 
Rep.  517,  6  8.  B.  747. 

Removal  of  causes. —  Fact  that  one  of  several  parties  jointly  sued, 
defaults,  places  the  parties  in  no  different  position  with  reference 
to  removal,  p.  59. 

Approved  in  Wilson  v.  Oswego  Twp.,  151  U.  S.  66.  88  L.  75,  14  S. 
Ot.  263.  denying  removal,  notwithstanding  default  of  one  defend- 
ant; Sinclair  v.  Pierce.  50  Fed.  852.  and  Tate  v.  Douglas,  113  N.  C. 
196,  18  S.  B.  203,  both  holding  default  of  co-defendants  did  not  alter 
situation  as  to  removal. 
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ac: a  «^«i,  29  l.  w^  ar.  louis,  btc..  rt.  ▼.  wiltSon. 


—  Action  bj  dtlzen  of  one  State  Bgaiamt  te 
and  non-residents,  to  compel  oompany  to  trmn*- 
■ftOTnUng  in  name  of  latter,  is  on  a  ain^^  cause  of  action, 
icuio  fable,  pt.  82. 

la  following,  denying  removal:  Ommp  t.  Tbnrber,  115 
"  i^  CL  2»  L..  829,  5  S.  Ot  1156,  and  W^ler  y.  J.  B.  Pace  Totoece 
862,  both  actions  to  compel  transfer  of  stock  by  non- 
Brooka  ▼.  GUrk,  119  U.  S.  511,  30  L.  485,  7  S.  C5t  303. 
JetDt  action  against  partners  not  separable,  and,  therefore, 
naormble;  Swan  Land,  etc.,  Co.  ▼.  Frank,  148  U.  S.  611,  87  L. 
S  B.  Ct.  694,  where  Joining  of  indispensable  parties  defeated 
tvtedlction;  Wilson  y.  Oswego  Twp.,  161  TJ.  S.  67,  38  L.  7*, 
'4 1  Ct  364,  suit  seeking  cancellation  of  bonds;  Merchants'  Ootton- 
Col  ▼.  Mordi  America  Ins.  Co.,  151  U.  S.  881,  88  L.  203,  14  S. 
sn,  a^lnntiig  S.  O.,  91  Tenn.  541,  19  S.  W.  756,  action  by  insnr- 
» fwyiw  against  railroad  and  other  insurance  companies,  to 
mm  acooont  of  loss  by  flre;  Perrin  y.  LeiH;>er,  26  Fed.  548, 
was  between  resident  administrator  and  non-resi- 
resldent  legatee;  Thompson  y.  Dixon,  28  Fed.  6,  8,  suit 
mortgage,  mortgagors  and  mortgagees  being  residents  of 
i;  Anderson  y.  Appleton,  32  Fed.  859,  action  to  establish 
y.  St  Croix  Lumber  Co.,  35  Fed.  635,  repleyin  between 
•r  oame  State;  Tearian  y.  Homer,  36  Fed.  131,  holding  snlt 
partnership  accounting  inyolyed  single  controversy; 
y.  Hunter,  88  Fed.  52,  action  on  note  against  partners;  State 
etc,  R.  Cov48  Fed.  628,  mandamus  against  railroads 
lowering  of  grades;  Missouri  y.  New  Madrid  Co.,  78  Fed. 
county  necessary  party  In  suit  to  set  aside  disposition 
lands,  thus  defeating  Federal  jurisdiction;  Scoutt  y. 
Ixk.  n  Fed.  904,  86  U.  6.  App.  586,  bill  for  specific  performance 
^  issijatt  for  sale  of  land,  where  agent  was  h^d  a  necessary 
ivtr  Faondry  Oo.  y.  Howland,  99  N.  C.  206,  6  Am.  St  Rep.  517, 
ft  I.  747.  mttkm  on  contract;  Douglas  y.  Railroad,  106  N.  C  80,  10 
1  E  1QS2,  action  by  stockholder  against  resident  corporation  and 
It  corporation,  holding  majority  of  its  stock,  to  enjoin 
oC  mortgage  bonds;  dissenting  opinion  In  Williamson  y. 
66  Fed.  668,  81  U.  S.  App.  825,  majority  holding  bridge  corn- 
ate  necessary  party  In  suit  to  compel  assignment  of  its  stock. 
THQarnMied  tn  Gamer  y.  Second  Nat  Bank.  66  Fed.  371,  where 
eettUufgi'sy  was  between  dtlxens  of  diffa*ent  States. 

Corporation  Is  necessary   party  to  action   to  compel 
of  Its  stock,  p.  62. 

In  Hamilton  y.  Sayannah,  etc..  Ry.,  49  Fed.  420, 
cotttiaetors  for  construction  of  railroad,  not  necessary  par 
%  actios  to  avoid  conyeyaace  and  establish  trust 


J 
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m  V.  n.  IB-W,  29  L.  87,  SARGENT  t.  HALL  SAFE.  BTa,  CO/^ 

Patents. —  Sargent  patent,  for  improTement  In  tlme4o^a,  em" 
Btmed,  and  held  not  Intrlnged  by  stmctore  In  which  ocHntinatlc ' 
has  not  a  reyolTlng  bolt,  pp.  eS-M. 

ApproTed  In  Brown  t.  Darts,  U6  U.  8.  249.  29  L.  663,  6  &  Ot.  88^ 
holding  ose  of  band.  Instead  of  lerer  described  in  patent  for  grmii 
driU,  not  an  infringement;  Hendy  t.  Miners'  Iron  Works,  127  U.  I 
876,  82  L.  209,  8  8.  Ct  1279,  daim  describing  eyllnda  as  ha^lo 
chambers,  in  patent  for  ore-stamp  feeder.  Is  not  Infringed  by  use  c 
smooth  cylinders. 

Patents. —  In  patents  for  comMnation  of  mechanism,  Mmitmtlon 
and  provisos,  especially  when  introduced  into  application  after  t. 
had  been  persistently  rejected,  most  be  strictly  oonstroed  in  CaTo. 
of  public,  and  regarded  as  disclaimers,  p.  88L 

Approved  in  Shepard  ▼.  Oarrigan,  116  U.  &  597,  698,  29  L.  724 
6  8.  Ct  49S,  holding  patent  for  skirt  protector  limited  to  plaited  oi 
Anted  bands;  Crawford  t.  Heysinger,  123  U.  8.  607,  81  L.  274,  S  8 
Ct  408,  patent  for  staple-fastener  limited  to  reciprocating  clinchei 
and  stationary  staple-supporting  anvil;  Roemer  t.  Peddle,  132  U.  8 
817,  88  L.  888,  10  8.  Ct  99,  citing  authorities,  and  holding  iMit^t 
dispensing  with  bottom  plate  for  lock-case  not  infringed  by  one 
having  such  plate;  KDspp  v.  Morss,  150  U.  8.  229,  87  L.  1062,  14  S. 
Ct  84,  patent  for  dress  form  held  not  infringed  where  one  of  its 
essential  elements  was  left  out;  Otis  Bros.  Mfg.  Co.  v.  Crane  Bros. 
Mfg.  Co.,  27  Fed.  555,  holding  Improvement  in  brakes  for  hoisting 
apparatus,  not  infringed;  Falls  Rivet  Co.  v.  Wolfe,  40  Fed.  470,  im- 
provement in  friction  clutches  limited  to  device  described;  Smith 
V.  Pittsburgh  Oas  Co.,  42  Fed.  150,  holding  defendant's  process  for 
producing  illuminating  gas  from  natural  gas,  not  an  infringement; 
Heine  Safety-Boiler  Co.  v.  Anheusw,  etc.,  Assn.,  48  Fed.  790,  limit- 
ing claim  to  mud-drum  having  but  one  chamber;  Johnson  Co.  t.  Pa- 
cific Rolling,  etc.,  Co.,  47  Fed.  589,  restricting  patent  to  form  of  rail 
specified;  Lane  v.  Park,  49  Fed.  458,  holding  restricted  claim  did 
not  cover  mere  flat  metal  blanlcs  in  rough  state;  J.  L.  Mott  Iron 
Works  V.  Standard  Mfg.  Co.,  53  Fed  821,  8  IT.  S.  App.  886,  affirming 
8.  C,  51  Fed.  84,  where  patent  for  waste  valves,  etc.,  was  strictly 
construed,  and  held  not  infringed;  Frank  v.  Wm.  P.  Mockridge 
Mfg.  Co.,  65  Fed.  524,  holding  cuff-fastener  covered  only  i^>ecJfle 
form  described;  Walter  A.  Wood  Mowing,   etc.,   Co.   v.  William 
Peering  &  Co.,  66  Fed.  650,  limiting  patent  to  slngle-Jolnted  sheaf- 
carrlers;  Wheaton  v.  Norton.  70  Fed.  842,  44  U.  S.  App.  118,  and 
Norton  v.  Jensen,  90  Fed.  422,  61  U.  8.  App.  359,  afilrmlDg  8.  C,  81 
Fed.  497,  both  holding  can-heading  device  not  Infringed  by  device 
omitting  an  essential  element;  Carter  Mach.  Co.  v.  Hanes,  70  Fed. 
866.  confining  patentee  to  machine  described  In  his  patent;  Craig 
T.  Michigan  Lubricator  Co..  72  Fed.  176,  sight-feed  lubricator  hrid 
not  infringed;  Engle  Sanitary,  etc.,  Co.  v.  Elwood,  78  Fed.  485,  iiD' 


NoCm  OB  U.  8.  Baporta.  114  U.  8. 87-120 

ftmace  for  burning  wet  material,  not  InfHnfed  by 
iBpnrrement:  Muller  t.  Lodge,  etc.,  Tool  Co.,  77  Fed.  (S2S), 
fZ  §,  A9Pl  180,  holding  patent  for  tool-holder  for  lathes,  not  In- 

Holmes,  87  Fed.  747,  B6  U.  S.  App.  748,  limiting 

cart  to  braces  which  extended  beneath  the 

.  Shaw,  89  Fed.  818,  restricting  patent  for  calf-wcan- 

no  infringement;  Warren  t.  Gasey,  98  Fed.  965, 

l^kgaoyemcnt  for  eyeglass  case  limited  and  not  infringed; 

▼.  Jackson,  87  Fed.  884,  arguendo. 

tn  Wirt  T.  Brown,  82  Fed.  286,  holding  patent  for 
infringed  by  nse  of  equivalent  element;  OonsoUdated 
Ooombs,  89  Fed.  29,  holding  patent  for  roller- 
Infringed  by  use  of  equivalents;  Beece  Button,  etc., 
Botton,  etc.,  Co.,  61  Fed.  965,  969,  21  U.  8.  App.  244, 
antborltles,  and  holding  button-hole  machine  infringe<l  J 

machine  merely  changing  movement  of  parts.  f 

\ 

r.  &  87-108,  29  li.  96,  BLBOTBIG-SiaNAL  Oa  ▼.  HALL  SIG- 
SAX.    OO. 

TO  constitute  infringement,  result  attained  and  ele- 
cmaMned  must  be  the  same,  so  that  each  element  shall  per- 
fraction,  provided  differences  alleged  are  not  merely 
pL    9flL 

In  Kinael  v.  LuttreU  Brick  Co.,  67  Fed.  927,  81  U.  9^ 
holdtng  patent  for  brick-kiln  not  Infringed  by  one  omit- 
f  aide  walls  made  of  dirt  or  of  plank  covering. 

Pope  railroad-signal  patent  Is  not  infringed  by  Hall 
patent,  operated  by  wheels  of  passing  train  and  using 
•nangement  of  batteries  and  currents,  w-  96-108. 

m  Electric  By.  v.  Jamaica,  etc.,  B.  Co.,  61  Fed.  672,  obiter. 

^  r.  flL  MH-120.  29  L.  106,  TH0M80N  v.  W008TBB. 

-Decree  pro  confesso  regards  statement  of  bill  as  con- 
ptoved,  and  Is  conclusive,  unless  shown  to  be  erroneous 
Ltements  contained  in  bill  itself,  pp.  110,  112. 

in  Dobson  v.  Hartford  Carpet  Co.,  114  IT.  8.  446,  29  L. 
rv  s  S.  Ot.  948.  holding  decree  conclusive  of  validity  of  patent,  tn 
SK  Cor  tafrtngement;  Hefner  v.  Northwestern  Life  Ins.  Co.,  128 
T  a  754^  31  L.  313,  8  &  Ct  341,  holding  party  defaulting  concluded 
If  tirm  of  foreclosure;  8heffi^d  Furnace  Co.  v.  Witherow,  149  U. 
I  n  87  L.  896,  13  8.  Ct  987,  sustaining  decree  pro  confesso  en- 
vstf  afler  lltng  of  demurrer,  which  was  fatally  defective;  Wooster 
26  Fed.  275,  holding  interlocutory  decree,  declaring 
vaBd,  conclosire;  Austin  t.  Biley,  56  Fed.  886,  837,  denying 
astda  default  in  foreclosure;  Southern  Pac  B.  Co.  ▼• 
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Teaaple,  39  Fed.  18,  but  holding  defendant,  who  has  appeared  t 
lilt  aoUdtor,  entitled  to  notice  of  application  for  decree  pro  €xn 
fecso;  Sidiofidd  ▼.  Horse  Springs  Cattle  Co.,  66  Fed.  496,  holdlD 
abowing  did  not  warrant  court  in  setting  aside  decree  pro  conf  e884 
StnrteTant  t.  National  Foundry,  etc..  Works,  88  Fed.  614.  60  U.  fi 
App.  S88,  holding,  from  aUegatlona  In  the  bill,  that  decree  pro  coi 
fesso,  establishing  stoelcholder's  liability,  was  erroneous;  Price  y 
Boden,  8d  Fla.  222,  22  So.  658,  holding  defendants  not  entitled  t 
notice  of  proceedings  after  default;  Welsh  t.  Solenberger.  85  Vs 
44S,  holding,  where  allegations  of  bill  were  indefinite,  proof  was  re 
quired  after  default 

Distinguished  in  Harmon  ▼.  Struthers,  48  Fed.  261.  hol^n?  Is 
teriocutory  decree  did  not  preclude  inquiry  into  question  of  validity 
et  patent 

Equity. —  EQstory  of  English  chancery  practice,  as  to  billa  pn 
confesso  and  its  relation  to  our  practice,  discussed,  pp.  110-112,  anc 
note. 

Cited  in  Partee  t.  Thomas.  27  Fed.  430,  Romaine  v.  Union  Ins 
Co..  28  Fed.  632,  Richmond  v.  Atwood,  52  Fed.  25,  5  IT.  S.  App.  151 
17  L.  R.  A.  620,  Hazleton  Tripod,  etc.,  Co.  t.  Citizens,  etc.  Ry..  7i 
Fed.  828,  Continental  Trust  Co.  ▼.  Toledo,  etc.,  R.  Co..  82  Fed.  646 
National  Folding-Box.  etc.,  Co.  ▼.  Dayton  Paper,  etc.,  Co.,  91  Fed 
825.  Deck  v.  Whitman,  96  Fed.  875,  and  Starr  Cash,  etc.  Car  Co. 
T.  Starr,  69  Conn.  446,  37  AtL  1059,  all  holding,  as  in  English  chan 
eery  practice,  plaintiff,  after  default,  must  prove  allegations  ex 
parte. 

Equity. —  Decree  pro  confesso  is  not  a  decree  as  of  course  accord- 
ing to  prayer  of  bill,  nor  such  as  complainant  chooses  to  take  it 
but  is  made  by  court  according  to  what  is  proper  to  be  decreed  upon 
statement  of  bill,  assumed  to  be  true.  p.  113. 

Approved  in  Central  R.  R.  y.  Central  Trust  Co..  133  U.  S.  90,  33 
L.  663,  10  S.  Ct.  237,  holding  deficiency  decree  pro  confesso  improvi- 
dently  entered;  Southern  Pac  R.  Co.  v.  Temple,  59  Fed.  19,  vacating 
decree  where  defendant,  appearing  by  his  solicitor,  had  no  notice  of 
application  for  decree  pro  confesso;  Price  v.  Boden,  39  Fla.  223,  22 
6o.  658,  holding  decree  for  attorney's  fee,  not  prayed  for,  erroneous 
in  default  case;  Dotterer  v.  Freeman,  88  Ga.  498.  14  S.  B.  865.  re- 
versing decree  ordering  cancellation  of  deed,  where  bill  did  not  state 
facts  sufficient  to  give  relief  granted;  Aull  v.  Day,  133  Mo.  349,  34 
S.  W.  581,  holding  court  could  correct  erroneous  ruling  any  time 
before  final  order  of  distribution. 

Equity. —  Bvidence  that  reissued  patent  was  void  is  inadmissible 
after  decree  pro  confesso  establishing  infringement,  p.  114. 

Patents. —  Court  cannot  say,  as  matter  of  law,  because  reissue  was 
applied  for  and  granted  fourteen  years  after  date  of  original  patent, 
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imrMMOiuKble  and  not  susceptible  of  ezplmiuitioii, 

m  Oark  T.  Wooster,  119  U.  S.  328,  825,  826,  80  L.  802, 
S.  CL  217,  218,  sustaining  reissue  iuTOlTed  in  principal  case, 
no  evidence  of  expanded  claim. 
In  Hnbel  ▼.  Dick,  24  Blatchf .  140,  28  Fed.  667,  hold- 
er afiflne  after  delaj  of  flye  years,  Toid  on  ground  that  it  was  for 


■ad  error. —  Affldarits  presented  to  master  as  grounds  of 
to  reopen  proofs  upon  hearing  for  taking  account  of 
txnm  Infringement  et  patent,  cannot  be  examined  on  appeal 
Coort,  p.  117. 

Defendants  cannot  complain  of  being  accountable  for  . 

In  using  onnplainant's  machine,  although  it  might  / 

Doce  profitable  to  haye  bought  of  others,  p.  118.  F 

In  TOghman  t.  Proctor,  125  U.  8.  147,  148,  149,  81  L.  ^ 

4  ft  &  OC  900.  901,  holding  actual  advantage  to  infringer  measure 
^ynttB  to  be  accounted  for;  Webster  Loom  Oo.  v.  Higgins,  48 
Nt  m^  BCAsuring  profits  by  gain  in  economy  of  manufacture  by 
;  Tnttle  v.  Clafiin,  76  Fed.  233,  45  U.  S.  App.  105,  measuring 
by  saving  of  expense  to  infringers,  but  making  allowance 
^iBpcorements  made  in  machine  by  defendants. 

:»  C.  8l  120-127.  29  L.  81,  HAYES  v.  HOLLT  SPRINGS. 

corporattona. —  Mississippi  act  of  1872,  ratifying  mu- 
cmHrDad-aid  subscriptions,  except  where  In  violation  of  Oon- 
bdd  not  to  validate  subscription  made  at  unauthorized 
•^detection,  pp.  126,  126. 

Aipmved  In  Bell  v.  FarmvUle,  etc.,  R.  Co.,  91  Va.  108,  20  S.  B. 
1^  hiMIng  Ttrfinla  sUtute.  February  8,  1888,  ratified  railroad 


in  Brsklne  t.  Nelson  Co.,  4  N.  Dak.  70,  58  N.  W. 
^  z;  U  R.  A.  700,  and  n.  (see  dissenting  opinion  in  4  N.  Dak.  86, 
4  1  W.  865.  27  U  R.  A.  708,  and  n.),  holding  that  act  of  March  13, 
M.  ef  State  leflslatnre,  validated  Nelson  county  warrants. 

oorporattona. —  Bona  fide  holder  of  municipal  bond 
teglalatlve  authority  in  issuing  body  to  create  the  bond. 
«r  sets  In  pals  may  cure  irregularities  in  execution  of  statu 
but  cannot  create  It,  pp.  126,  127. 

la  Hopper  v.  Covington,  118  U.  8.  151,  80  L.  192,  6  8.  Ot 
m  hamaf  complaint  bad  on  demurrer  which  failed  to  show  an- 
^^O  «f  Iowa  to  teue  bonds;  Merrm  v.  Mondcello,  188  TJ.  6.  682, 
M  L  tfXt  U  8.  Ct  444,  holding  town  not  estopped  to  set  op  de- 
waat  oC  antboHty  to  issue  bonds;  Brenham  v.  German,  etc., 
m  U.  8.  188.  86  L.  896b  12  S.  Ct.  566,  holding  bona  fide  holder 
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could  not  recoyer  on  bonds  issued  under  authority  to  borrow  monej 
Bamett  v.  Denlson.  145  U.  S.  139.  36  L.  653,  12  S.  Gt  820,  boldLixij 
city  bonds  in  aid  of  slaughter-houses,  etc.,  invalid,  even  in  hand 
of  innoc«it  holder;  Moulton  t.  Byansville,  25  Fed.  386,  reviei^riiii 
authorities,  and  holding  want  of  petition  of  freeholders,  etc..  Oli 
not  render  bonds  invalid  in  hands  of  innocent  purchaser;  Dart 
mouth  SaT.  Bank  t.  School  Dist,  6  Dak.  843,  43  N.  W.  825,  holdinj 
8cho<4  bonds  invalid  for  want  of  petition  by  citlsens,  etc;  liyer 
Y.  JefFersonville,  145  Ind.  438.  44  N.  B.  454,  holding  bonds  issued  U 
defray  expense  of  litigation  over  county  seat,  unauthorized  aii< 
void;  Keehn  v.  Wooster,  18  Ohio  G.  G.  274,  refunding  bonds  hav< 
Invalidity  of  originals,  notwithstanding  recitals;  Commissioners  v 
Can  128  N.  C.  826,  81  8.  B.  487,  44  L.  B.  A.  258,  holding  county  raU 
road  bonds  invalid;  dissenting  opinion  in  West  Plains  Twp.  t 
Sage,  60  Fed.  952,  majority  holding  town  estopped  to  deny  validity 
ct  bonds  containing  lawful,  but  false,  recitals. 

Distinguished  in  Waite  v.  Santa  Crue,  80  Fed.  632,  633,  protectlni 
Innocent  purchaser,  where  bonds  falsely  recited  authorised  purpoBe 
See  08  Am.  Dec.  686,  note. 

t 
!  .» 

114  U.  S.  127-128.  20  L.  117,  MOWER  v.  FLBTOHBR. 

Appeal  and  error. —  Judgment  is  final  and  appealable  which  ter 
mlnates  litigation  between  parties  on  merits  of  case,  so  that,  11 
affirmed,  court  below  would  only  have  to  execute  Its  judgment  al- 
ready rendered,  p.  128. 

^  Approved  in  Dalnese  v.  Kendall,  110  IT.  S.  56,  30  L.  806,  7  S.  Ot 
66,  holding  amounts  due  on  notes,  rents,  etc,  not  ascertained,  and 
decree  ratifying  sale  not  appealable;  Talley  v.  Gurtaln,  58  Fed.  5, 
6  U.  8.  App.  424,  holding  decree  setting  aside  deed  of  assignment 
upon  creditor's  bill,  not  final;  Merriman  v.  Ghlcago,  etc.,  R.  Go.,  64 
Fed.  547,  24  U.  S.  App.  428,  holding  decree  leaving  amount  of  cer^ 
tain  credits  undetermmed,  not  appealable;  Whltaker  v.  Sparkman, 
30  FhL  357,  11  So.  645,  decree  depriving  administrator  of  lawful 
possession,  final  and  appealable;  Toung  v.  Thrasher,  128  Mo.  312, 
27  S.  W.  327,  holding  Inferior  court  bound  to  carry  out  judgment 
of  appellate  court  as  conclusive;  Tourvllle  v.  Wabash  B.  R.,  148 
Mo.  628,  71  Am.  St  Rep.  654,  50  S.  W.  811,  holding  no  error  to  issue 
execution  on  judgment  of  appellate  court;  Hall  v.  Swann,  80  W. 
Va.  856,  10  S.  B.  510,  holding  decree  releasing  land  from  forfeiture^ 
final;  WilllamBon  v.  Jones,  80  W.  Va.  268.  10  8.  B.  444,  25  L.  R.  A. 
286,  and  n.,  arguendo. 

114  U.  a  128-188,  29  L.  119,  BUTTBRWORTH  T.  HILL. 

Oonrts  —  Patents. —  Rule  that  suit  in  Federal  court  must  be  in 
dtotrict  where  defendant  resides  or  is  found,  applies  to  salt  to  obtain 
Issue  of  patent,  pp.  181,  188. 
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U4  U.  a  188-148,  29  L.  114,  FARMINGTON  ▼.  PII^LSBUBT. 
Oonrts. —  Old  rule,  requiring  objection  to  dtlsenBhip,  imlw 
pearing  on  face  of  record,  to  be  taken  by  plea  in  abatement, 
changed  by  act  of  1875,  under  which  Federal  court  can  dlwnlBB  ta 
want  of  jurisdictional  citizenship  at  any  time,  p.  144. 

ApproTed  in  Graves  v.  Ck>rbin,  132  U.  8.  500,  83  L.  469,  10  S.  CI 
202,  remanding  case  to  State  court,  after  its  successful  prosecatloi 
in  Federal  court;  Nashua  R.  R.  v.  Lowell  R.  R.,  186  TJ.  8.  874,  a 
L.  868,  10  S.  Gt.  1008,  holding  objection  to  Jurisdiction  could  th 
taken  in  answer;  Wetmore  v.  Rymer,  169  U.  8.  119,  42  L.  683,  18  S 
Ot  205,  holding  affidavits,  etc.,  failed  to  show  that  property  ^wa; 
not  of  sufficient  value  to  give  jurisdiction;  Keeney  v.  Roberts,  12 
Sawy.  80,  30  Fed.  620,  court  renuuiding  case  to  State  court  on  It 
own  motion;  Hardin  v.  Cass  Co.,  42  Fed.  666,  and  Simon  v.  Honse 
46  Fed.  819,  where  amount  involved  was  under  Jurisdictlona 
amount,  and  suit  was  dismissed;  Indiana  v.  Lake  Erie,  etc.,  Ry. 
85  Fed.  2,  remanding  application  for  mandamus  to  State  court  npoi 
plaintifTs  motion.  Approved  in  Alabama,  etc.,  R.  Co.  ▼•  Carrel 
84  Fed.  780,  52  IT.  S.  App.  458,  without  applying  rule. 

Distinguished  in  Cuthbert  v.  Galloway,  85  Fed.  469,  holding  o1> 
Jection  to  jurisdiction  waived  by  plea  in  bar;  Southern  Bxp.  Ck>.  t. 
Todd,  56  Fed.  105, 12  U.  S.  App.  851,  holding  objection  that  suit  wai 
brought  in  wrong  district  came  too  late,  when  made  for  first  time 
by  motion  in  arrest  of  Judgment  Denied  in  Imperial  Refining  Go 
V.  Wyman,  88  Fed.  576,  578,  3  L.  R.  A.  506,  506,  and  n.,  holdini 
special  plea  to  Jurisdiction  necessary,  and  directing  issue  to  be  made 
by  pleadings. 

Courts. —  Act  of  1875  expressly  prohibits  collusive  transfers  ol 
negotiable  paper  in  order  to  confer  jurisdiction  upon  Federal  court, 
where  assignor  himself  could  not  have  brought  action,  pp.  144-146. 

The  following  cases  apply  rule,  and  dismiss  for  want  of  jurisdic- 
tion: Little  V.  Giles,  118  U.  S.  601,  603,  80  L.  271,  7  S.  Ct  36,  86, 
where  deed  was  made  to  non-resident  for  purposes  of  jurisdiction; 
Morris  v.  Gilmer,  129  IT.  S.  326,  82  L.  694,  9  S.  Ct  292,  holding  change 
of  domicile  pretended,  and  not  actual;  Lehigh  Min.,  etc,  Co.  v.  Kelly, 
160  U.  8.  841,  40  L.  449,  16  S.  Ct  318,  where  foreign  corporation  was 
created  and  property  transferred  to  it  for  Jurisdictional  purposes; 
Lake  Co.  Commrs.  v.  Dudley,  173  U.  S.  253,  10  S.  Ct  402,  reviewing 
authorities,  and  holding  transfer  of  note  to  non-resident  a  mere 
device,  and  collusive;  Norton  v.  Buropean,  etc.,  Ry.,  32  Fed.  875, 
suit  on  railroad  bonds  colorably  transferred;  Industrial,  etc.  Guar- 
anty Co.  V.  Blectrical  Supi^  Co.,  58  Fed.  748,  16  U.  S.  App.  196, 
bill  filed  to  enable  filing  of  cross-bill  and  litigation  among  co-detoid* 
ants.  Approved  in  Andes  v.  Millard,  70  Fed.  516,  but  holding  objec- 
tion that  action  was  fictitious  could  not  be  taken  after  jndgm&xt; 
Wonderly  v.  Lafayette  Co.,  150  Mo.  648,  640,  51  B.  W.  748,  749. 
46  L.  B.  ▲.  890,  holding  judgment  fraudulently  obtained  by  allegisf 
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•VMrsblp.    Cited  In  Farmington  VUL  Oorp.  t.  Bank,  85  ICo. 
ES  Art.  MB,  fwierally,  as  to  subject-matter  of  suit 

in  Hartog  t.  Memory,  116  U.  8.  680,  29  L.  728,  6  8. 

ersing  a  C.  23  Fed.  887,  holding  defendant  esto^sd  by 

from  doiying  jorlsdictlon  on  account  of  dtizenahip;  Ovotm 

1«  U  S.  633,  35  L.  847.  12  S.  Ot.  68,  where  transfer  of  note 

was  made  for  valuable  consideration;   Lawton   t. 

SO  W>ed.  642,  denying  motion  to  remand,  where  transfer  of 

fide. 


r.  8.  147-148,  28  L.  184,  BX  PARTE  HUGHBS. 

does  not  lie  to  compel  judge  of  inferior  court  to  pay 
deposited  in  registry  of  court,  wh^e  court  has  ex- 
mdjudged  that  litigation  was  not  at  an  end,  and  fund  should 
tbere  until  suit  was  prosecuted  to  final  decree,  p.  148.  / 

Sm  cited. 

"AV.B.  140-168,  28  L.  68,  STBPHBN80N  t.  BROOKLYN  R.  B. 

fttHBts  of  0*Haire,  Jones,  and  Stephenson,  for  improvementi 
'to  lifting  car  doora  **  and  **  in  signalling  devices  for  street  cars,^ 
for  want  of  patentable  noT^ty,  pp.  161-168. 

. —  Combination  is  patentable,  only  when  its  several  ele- 
prodQce,  by  their  joint  action,  a  new  and  useful  result,  or  an 
M  w— tf,  dieaper  or  more  advantageously,  p.  167. 

tn  following,  holding  combinations  not  patentablo: 
Mfg.  Co.  V.  Atwater  Mfg.  Co.,  114  U.  S.  624,  28  L.  282,  6  & 
tt  1M8.  use  of  two  pairs  of  dies;  Pomace-Holder  Co.  v.  Ferguson, 
31  r.  8.  338,  80  L.  408,  7  S.  Ot  884,  guide-frame  and  pomace-rack 

V  rliffiesf  formers;  Watson  v.  Cincinnati  Ry.,  132  U.  S.  167,  33  L. 
3^  10  8.  Ct.  47,  use  of  outside  and  inside  rigid  doors  in  grain  cars; 
Q  T.  Wooster,  182  U.  8.  701,  33  L.  506,  10  S.  Ct  281,  addition  of 
•w  eompartment  to  box  creamery  on  legs;  Florsheim  v.  Schilling, 
3T  r.  &  77,  84  L.  678,  11  8.  Ct  26,  patent  for  corset;  Fond  du  Lac 
Ca  v.  Umj.  187  U.  8.  406,  407,  84  L.  718,  11  8.  Ct  102,  clUng  authori- 
^  taipvovement  tn  construction  of  prisons;  Union  Edge  Setter  Co. 

139  U.  8.  638,  85  L.  264,  11  S.  Ct  624,  sole-edge  burnishing 
CInett  V.  Clafiin,  24  Blatchf.  416,  30  Fed.  824,  Improvement 
i;  Leonard  v.  Lovell,  28  Fed.  314,  collecting  authori- 
holding  Improvement  in  ice-chest  of  refrigerator  not 
r;  Holmes  Electric,  etc.,  Co.  v.  Metropolitan,  etc..  Alarm 
Oi,  O  FM.  266,  Improvement  tn  ^ectric  linings  for  safes;  Nat 
tiili—a,  etc,  Macb.  Co.  v.  John  R.  Williams  Co.,  44  Fed.  182,  12 
U  E.  A.  IM,  and  tu,  Improved  cigar-bunching  machine;  Johnson  Co. 

V  FteSic  BoOing-Mllls  Co.,  47  Fed.  688,  682,  Improvement  in  street- 
ar  rmlis;  Western  Elec.  Co.  v.  Capital  Tel.,  etc.,  Co.,  86  Fed.  777, 
»  «r  isoltiplo  boards  and  **  means "  to  ascertain  what  lines  in 


fc 
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telephone  exchange  are  in  use.  The  following  apply  role,  and 
•oatain  patents:  Railway  Register  Mfg.  Go.  t.  North  Hudson,  etc^ 
R.  Go.,  24  Fed.  705,  and  S.  G.,  26  Fed.  412,  holding  invention  of  fare- 
register  new  and  patentable;  Niles  Tool  Works  t.  Betts  Machine 
Go.,  27  Fed.  806,  improTement  In  boring  mills;  Bowers  t.  Von 
Schmidt,  68  Fed.  588,  claims  for  improvements  in  dredging  machines 
and  aiH>aratu8;  Rubber-Tire  Wheel  Go.  v.  Golnmbia,  etc..  Wheel  Co^ 
91  Fed.  990,  patent  for  new  rubber-tired  wheel. 

Distinguished  in  Hoe  v.  Kahler,  23  Blatchf.  362,  25  Fed.  277, 
holding  certain  adjustment  of  rollers  in  printing  presses  patentable. 

114  U.  S.  158-173,  29  L.  83,  CHAPMAN  v.  BREWBR. 

Bankruptcy. —  Where  Federal  bankruptcy  proceeding  was  com- 
menced before  attachment  in  State  court,  the  assignment  in  bank- 
ruptcy, though  subsequently  made,  related  back,  vesting  title  in 
assignee,  and  attachment  four  months  before  commencement  of 
proceeding  was  dissolved  by  the  assignment,  pp.  167,  168. 

Approved  in  Sullivan  v.  Rabb,  86  Ala.  441,  5  So.  750,  holding  bank- 
ruptcy proceedings  dissolved  attachment  levied  less  than  four 
months  before  adjudication. 

Distinguished  in  Witters  v.  Sowles,  38  Fed.  540,  where  first  peti- 
tion in  bankruptcy  was  held  ineCFective  because  of  control  retained 
by  attorneys,  and  on  account  of  delay. 

Judgment. —  Adjudication  of  bankruptcy  in  District  Gourt,  cor- 
rect in  form,  and  court  having  jurisdiction  of  subject-matter  and 
parties,  is  conclusive,  and  cannot  be  collaterally  attacked  in  suit  by 
assignee  against  person  claiming  adverse  interest  in  property,  p. 
169. 

Approved  in  Bvers  v.  Watson,  156  U.  8.  532,  89  L.  522,  15  S.  Gt. 
482,  holding  evidence  InsufQcient  to  set  aside  decree  of  Federal 
court;  Mount  v.  Manhattan  Go..  41  N.  J.  Bq.  214,  3  AU.  728,  holding 
decree  of  bankruptcy  conclusive  in  an  action  brought  by  bankrupt's 
administratrix. 

Courts. —  Gircuit  Gourt  of  United  States,  having  otherwise  juris- 
diction in  case,  will,  as  a  general  rule,  administer  same  relief  In 
equity  which  State  courts  can  grant,  pp.  170,  171. 

Approved  in  More  v.  Steinbach,  127  U.  S.  84,  32  L.  56,  8  a  Ot 
1078,  holding  plalntiflf  out  of  possession,  by  virtue  of  Oallfomla 
statute,  could  bring  action  to  determine  adverse  claim;  Greeley  v. 
Lowe,  155  U.  S.  75,  39  L.  76,  15  S.  Gt.  28.  holding,  by  virtue  of  Florida 
statute,  court,  in  bill  in  equity,  for  partition,  could  settle  questions 
of  title;  Wehrman  v.  Conklin,  155  U.  S.  325,  30  L.  173.  15  S.  Gt.  133, 
bill  in  equity,  to  quiet  title,  brought  by  persons  in  possession  of  lands 
in  Iowa,  sustained;  Roberts  v.  Northern  Pac.  R.  R.,  158  U.  S.  30,  39 
L.  883,  15  S.  Gt.  766,  holding  actual  possession  of  part,  and  construc- 
tive possession  of  rest  of  land,  under  Wisconsin  law.  sufficient  to 
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bin  to  quiet  title;  Wells,  Fargo  &  Go.  v.  Miner,  11  Sawy. 
Fed.  5341,  holding  right  of  interpleader,  conferred  by  Calif  or- 
could  be  enforced  in  Federal  court  of  equity;  Land,  etc., 
Oo.  T.  Bardon,  45  Fed.  707,  equitable  action  to  quiet  title  by 
!b  poascBBJon,  brought  under  provision  of  Wisconsin  statute; 
Caiatterton,  51  Fed.  616,  10  U.  S.  App.  267,  treating  action 
«»  77  tttle  to  OBoccupied  lands  as  an  equity  case;  Orether  v.  Wright, 
"3  F^id.  746,  4S  U.  S.  App.  770,  entertaining  bill  In  equity  to  enjoin 
IcTled  upon  bonds  of  District  of  Ck^umbia  by  State  of  Ohk>; 
T.  H.  Wetter  Mfg.  Co..  78  Fed.  14.  49  U.  S.  App.  14,  sustain- 
^  MH  by  contract  creditor  against  insolyent  corporation,  permitted 
^  Arkmnsaa  statute;  California  Oil,  etc.,  Co.  ▼.  Miller,  96  Fed.  20, 


iM«Hii4iitn1ied  in  Northern  Pac.  R.  Co.  t.  Cannon,  46  Fed.  282, 

bin  t»  quiet  title,  by  one  holding  legal  titie,  and  out  of  / 

—  Bankruptcy. —  (Mrcult  Court  has  general  power,  Irre-  N 

of  citizenship,  to  grant  equitable  relief  in  suit  In  equity^ 

in  bankruptcy,  against  adverse  claimants  on  assigned 

may  enjoin  him  from  throwing  cloud  on  titie  by  lery 

from  State  court,  after  commencement  of  bankruptcy 

or  from  making  further  leTles,  pp.  171-178. 

Ayprered  in  Moran  ▼.  Sturges,  154  U.  S.  270,  38  L.  985,  14  S.  Ct 
admiralty  proceeding,  restraining  State  court,  where  Its  juris- 
liad  not  attached;  Louisrille  Trust  Co.  v.  Cincinnati,  78  Fed. 


Dlstincnished  in  Sargent  t.  Helton,  115  U.  S.  851,  29  L.  418,  6  S. 
Ct  aoc  boldtpg  Federal  court  could  not  enjoin  proceedings  of  State 
«■■!.  St  testance  of  purchaser  at  bankruptcy  sale;  United  States 
V.  WnaoB.  lis  U.  8.  89,  80  L.  112.  6  S.  Ct  993,  holding  Federal  court 
flnM  Bot  remore  cloud  by  bill  In  equity,  without  requiring  complain- 
SBt  t»  •Mala  prior  poasesslon;  Baird  t.  Warwick  Machine  Co.,  40 
f^  888L  boldiQg  purchaser  at  execution  sale  could  not  restrmla 
of  mortgage  as  a  fraudulent  conveyance. 


U4  U.  B.  174-176,  29  L.  135,  BX  PARTS  MORGAN. 

may  be  used  to  require  inferior  court  to  decide  matter 
Its  Jorisdlctioii,  and  pending  before  It,  but  not  to  control 
p.  175. 

MppnfTtfA  In  Ex  parte  Brown,  116  U.  8.  402.  29  L.  677,  6  S.  Ct  887, 
mandamus  to  review  order  dismissing  an  appeal;  Parker, 
r.  181  U.  8.  226,  88  L.  124.  9  S.  Ct  709,  allowing  mandamus 
Supreme  Court  of  territory  to  reinstate  an  appeal;  In  re 
147  17.  8.  26.  87  ti.  65.  18  8.  Ct.  250,  refusing  mandamus 
lower  court  to  yscate  order  of  dismissal  upon  the  merits; 
H  rr  Hawkins.  147  U.  8.  490,  87  L.  252,  13  S.  Ct.  527,  holding  man- 
did  ttoc  lie  to  compel  court  to  recelTe  certain  depositions; 
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Vti^iDla  T.  Paol.  148  U.  S.  124.  37  L.  392,  13  S.  Ct  542.  holding 
qnestloo  whether  good  cause  was  shown  for  granting  writ  of  habeAs 
corpus,  could  not  be  reriewed  by  habeas  corpna;  American  Oons^ 
Co.  T.  Ja<dnonvine  Bj^  148  U.  S.  379.  37  U  489,  13  &  Gt  761,  deny- 
ing petitions  for  mandamus  to  dismiss  certain  appeals;  Hudson 
▼.  Parker,  156  U.  S.  289.  39  L.  428,  15  S.  Ct  455,  allowing  mandamas 
to  District  Court  to  admit  petitioner  to  bail  on  giring  proper  bond; 
United  States  ▼.  Judges,  86  Fed.  180,  56  U.  S.  App.  37,  refusins 
mandamus  to  compel  inferior  court  to  admit  prisoner  to  bail;  State 
T.  Toung,  31  Fla.  601,  34  Am.  St.  Bep.  44,  12  So.  675,  19  L.  R.  A.  638. 
holding  mandamus  proper  to  compel  judge  to  hear  a  case,  who  re* 
fuses  on  ground  of  disqualification;  State  t.  King,  32  Fla.  419,  13  So. 
892,  denying  mandamus  to  reinstate  an  appeal;  State  t.  Philips,  97 
Mo.  343,  10  S.  W.  869,  3  L.  B.  A.  480,  and  n.,  reyiewing  authorities. 
and  allowing  mandamus  to  reinstate  an  appeal,  where  theie  was  a 
duty  admitting  of  no  discretion;  State  y.  Bddy,  10  Mont  324,  26 
Pac.  1037,  directing  justice  of  peace  to  issue  order  omimandlng  gar- 
^  alshee  to  appear.    See  89  Am.  Dec  739,  note. 

Mandamus. —  Judgment  of  lower  court,  on  motion  to  amend 
original  judgment  so  as  to  conform  to  complaint  and  yerdlct,  cannot 
be  reyiewed  by  mandamus,  p.  176. 

ated  in  State  y.  PhUips,  97  Mo.  843,  10  S.  W.  869,  3  L.  R.  A.  480. 
and  n.,  granting  writ  of  mandamus  to  reinstate  an  appeaL 

114  U.  8.  176-189,  29  L.  121,  CHESAPBAKB,  BXa,  RY.  y.  BdlilJSB. 

Taxation. —  West  Virginia  act  of  1866  was  personal  to  corporation 
incorporated  by  it,  and  (dause  exempting  it  from  taxation  did  not 
confer  immunity  upon  company  purchasing  its  property  at  fore- 
dosure  sale,  notwithstanding  general  law  of  State,  tranaferrlnc 
ri^ts  to  such  purchasers,  pp.  183-186. 

Approyed  in  Norfolk,  etc.,  R.  R.  t.  Pendleton,  166  U.  6.  678,  89  I^ 
576,  15  S.  Ct  415,  holding  purchaser  of  railroad  at  foreclosure  sale 
subject  to  general  law  of  State,  prescribing  rates;  Keokuk,  etc.,  R.  R. 
T.  Missouri,  152  U.  8.  311,  88  L.  456,  14  S.  Ct.  596,  holding  legislature 
had  no  power  to  grant  exemption  to  consolidated  corporation,  after 
Constitution  of  1866;  Phoenix  Ins.  Co.  y.  Tennessee,  161  U.  S.  180, 
40  L.  662,  16  S.  Ct.  478,  reyiewing  authorities,  and  holding  immu- 
nity from  taxation  did  not  pass  to  legal  successor  of  insurance 
company;  Covington,  etc.,  Co.  y.  Sandford,  164  U.  S.  587,  41  L.  663, 
17  S.  Ct  202,  holding  turnpike  company  not  entitled  to  immunity 
from  taxation,  granted  to  its  predecessor;  Baltimore,  etc.,  Ry.  y. 
Ocean  City,  89  Md.  98,  42  Atl.  923,  holding  purchaser  of  railroad 
not  entitled  to  prior  exemption  from  taxation;  Adams  y.  Taxoo,  etc., 
R.  Co.,  —  Miss.  — ,  24  So.  210,  reviewing  authorities,  and  holding 
exemption  could  not  pass  into  consolidated  company,  without  ex- 
press declaration;  Hoard  y.  Chesapeake,  etc.,  Ry.,  123  U.  S.  226.  81 
L.  132,  8  S.  Ct  76,  purchasers  at  foreclosure  not  bound  to  spedflcally 
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railroad's  contract;  Frank  t.  New  York,  etc.,  R.  B., 
2 1.  T.  &7,  25  N.  B.  887,  holdinsT  purchasing  company  acquired 
property  as  was  transferred  under  direction  of  court; 
T.  Aistrook,  110  N.  O.  153.  14  S.  B.  655,  holding  charter 
U  at  extend  exemption  to  branch  roads;  Pennlson  v.  Chicago,  etc., 
i  (k,  tt  Wto.  847,  67  N.  W.  702,  holding  a  Uabillty  for  tort  did  not 
pm  Is  porchaser  of  offending  railroad;  dissenting  opinions  In  Tra- 
*?»  Os.  T.  St  Paul,  etc.,  Ry.,  73  Minn.  433.  76  N.  W.  222.  majority 
k.Sag  exemption  appurtenant  to  line  of  road,  and  existing  In 
^*v«r  purchaser;  New  Orleans  City,  etc.,  Co.  t.  New  Orleans,  148 
ri]98,36L.122,12&Ct407,  obiter. 

Mlsgvldbed  in  Tennessee  t.  Whitworth,  117  U.  8.  146.  20  L.  886, 
1 1  Ct  691,  holding  consolidated  company  entitled  to  exemption 
tfatof  tbe  uniting  companies;  International,  etc.,  By.  ▼.  State,  75 
^  m  IS  8.  W.  681,  holding  exemption  adhered  to  property,  and  ^ 

paai  ts  SDceessors.   Explained  in  State  Board  v.  Morris,  etc.,  B.  R., 
•  K  J.  L.  208,  204,  7  Atl.  880,  holding  immunity  from  taxation  ^ 

t»  leMee  by  force  of  lease,  and  statute  ralidating  it 


. —  Jtsnchlses  of  railroad  corporation  are  rights  or 
itlal  to  its  operation.  Immunity  from  taxation  is  not 
■r  if  them,  and  Is  Incapable  of  transfer  without  express  statutory 
tsvskn.  p.  186. 

iiprored  U  St  Louis,  etc.  By.  ▼.  OUl,  156  U.  S.  656,  89  L.  570.  15 
^  <^  487,  holding  right  to  iix  rates  of  fare  did  not  accompany  tmns- 
^if  iiSrtMul  property;  Norfolk,  etc..  B.  B.  t.  Pendleton.  166  U.  S. 
CI  M  L.  STtt.  15  S.  Ct  415,  holding  purchaser  of  railroad  at  fore- 
Dot  entitled  to  exemption  from  State  law  regulating 
etc.,  B.  Co.  ▼.  County  Court,  41  Fed.  308,  holding  grant 
<  ftwchlMs  and  prlrileges  of  another  corporation  did  not  include 
tanlty  from  taxation;  Chadwick  ▼.  Old  Colony  B.  B.,  171  Mass. 
^  9t  N.  S.  680.  holding  right  to  operate  railroad  and  take  tolls 
by  foredosure  sale  to  a  natural  person;  State  Board  v. 
etc  R.  B..  49  N.  J.  L.  200,  206,  207.  7  Atl.  829.  831.  832. 
Immunity  from  taxation  passed  to  lessee  by  force  of  statute, 
of  lease:  International,  etc..  By.  t.  State.  75  Tex.  873.  12 
^  V-  iML  holding  immunity  from  taxation  not  a  franchise,  within 
•f  Texas  statute,  respecting  quo  warranto  proceedings; 
Baetrlc-TJght  etc.,  Co.  t.  Judson.  —  Wash.  — ,  56  Pac. 
to  assessment  and  taxation  of  franchises;  State  v. 
•0  Wis.  661.  68  N.  W.  748.  holding  franchises  taxable. 

^^Mrtfiitlnnsl  law. —  Corporation  created  by  West  Virginia  acts 
^  9<9  wmA  1871,  wtth  same  powers  as  its  predecessor,  created  in 
^  b  subject  to  provisions  of  act  of  1869.  resenrlng  right  to  alter 
p|L  187-189. 

to  Bibb  T.  Han,  101  Ala.  99,  14  So.  101,  holding  corpora- 
^«i  epsated  under  old  law  not  affected  by  repeal  of  that  law; 


^ 
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Adams  y.  Tazoo,  etc.,  R.  Ck>.,  —  Miss.  — ,  24  So.  211,  holding  consoM* 
dated  corporation  subject  to  constitutional  provision,  adopted  prior 
to  consolidation,  prohibiting  exemptions. 

Miscellaneous. —  Virginia  Coupon  Gases,  114  U.  S.  296,  29  L.  1M« 
6  8.  Ct  917,  generally,  as  to  jurisdiction. 

114  U.  S.  190-195,  29  L.  132,  LITCHFIELD  T.  BALLOU. 

Equity. —  Bill  against  city,  for  money  had  and  received,  for  illegal 
bonds,  falls  for  want  of  equitable  jurisdiction,  there  being  an  appxo- 
prfate  remedy  at  law,  p.  192. 

Approved  in  Buzard  v.  Houston,  119  U.  S.  852,  30  L.  454,  7  S.  Ct. 
252,  dismissing  bill  where  judgment  for  ];>ecuniary  damages  would 
adjust  rights  under  contract;  JBtna  Life  Ins.  Co.  v.  Middleport,  124 
U.  8.  547,  31  L.  541,  8  8.  Ct  629,  dismissing  bill  in  equity,  brought 
by  holder  of  invalid  city  bonds;  Zeringue  v.  Texas,  etc.,  R.  Co.,  34 
Fed.  243,  denying  equitable  relief  in  action  on  contract  to  enforce 
building  of  bridges,  and  for  damages;  Paton  v.  Majors,  46  Fed.  211» 
dismissing  bill  in  equity  to  obtain  decree  for  payment  of  mo&ey  re- 
ceived through  fraud  of  agent;  Northern  Pac  R.  Co.  v.  Cannon,  46 
Fed.  232,  holding  equity  had  no  jurisdiction  of  bill,  brought  by  one 
out  of  possession,  to  quiet  title;  Walker  v.  Brown,  58  Fed.  27,  bill 
for  discovery,  brought  by  creditor,  against  administrator,  dismissed 
for  want  of  equity;  Alger  v.  Anderson,  92  Fed.  699,  709,  where 
vendee  waived  fraud  of  vendor,  equity  had  no  jurisdiction. 

Kunidpal  corporations. —  Prohibition  in  State  Constitution,  limit- 
ing indebtedness  for  any  purpose,  incurrable  by  municipal  corpora- 
tion, it  as  effectual  against  an  implied,  as  an  express  promise,  and 
Is  as  binding  In  equity  as  at  law,  pp.  192,  193. 

Approved  In  Doon  Twp.  v.  Cummins,  142  U.  8.  374,  35  L.  1047, 
12  8.  Ct  222,  holding  township  bonds  void  as  against  constitutional 
prohibition  limiting  indebtedness;  Hedges  v.  Dixon  Co.,  150  U.  8. 
191,  37  L.  1048,  14  8.  Ct  74,  and  Anderson  v.  Orient  Fire  Ins.  Co., 
88  Iowa,  592,  55  N.  W.  352,  both  holding  simUarly  as  to  county 
bonds;  Andrews  Bros.  Co.  v.  Youngstown  Coke  Co.,  39  Fed.  354, 
refusing  equitable  relief  on  contract  not  legally  binding;  Morton  v. 
Nevada,  41  Fed.  586,  action  for  money  had  and  received,  held  In- 
effectual to  recover  on  void  bonds;  Weber  v.  8pokane  Nat  Bank. 
60  Fed.  737,  holding  contract  creating  debt  in  excess  of  limitation 
fixed  by  charter  of  bank,  void;  Brazoria  Co.  v.  Youngstown  Bridge 
Co.,  80  Fed.  17,  52  U.  8.  App.  18,  holding  equity  could  not  enforce 
void  bridge  contract  with  county;  Gillette,  etc.,  Mfg.  Co.  v.  Canyon 
Co.,  85  Fed.  398,  denying  recovery  on  void  bridge  contract  with 
county;  Gamewell  v.  Laporte,  etc.,  Tel.  Co.,  96  Fed.  666,  afltaning 
8.  C,  146  Ind.  469,  58  Am.  St  Rep.  361,  45  N.  B.  589,  35  L.  R.  A. 
688,  holding  contract  with  city,  for  use  of  fire  alarms,  void  as  la 
excess  of  powers;  People  v.  May,  9  Colo.  99.  10  Pac.  652,  county 
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Wd  void;  Prince  t.  Qolncy,  128  lU.  458,  21  N.  B.  771, 
for  sapplj  of  wmter  held  within  constitutional  prohibition; 
I*i^hf  f .  Foxcrof t,  91  Me.  388,  40  Atl.  147,  excessive  loans  to  town 
Ir  htildli«  road;  Water-Works  Ck>.  v.  Ironwood,  99  Mich.  469,  68 
1  W.SQ.  holding  city  could  not  avoid  restriction  upon  its  indebted- 
■^  bf  buylni^  pnn^erty  subject  to  mortgage;  Mister  v.  Kansas 
Q17.  U  Ho.  App.  228,  holding  appropriation  by  council  for  retaining 
m.  IDefaL  and  WMitract  unenforceable;  Raton  Water- Works  Co. 
T  litBa.  9  N.  Hex.  87,  49  Pac  904,  908v  dismissing  bill  seeking  to 
*w«r  more  than  amount  of  two-mill  levy  provided  by  law;  Eng- 
tti  T.  Dlnnle,  8  N.  Dak.  12,  76  N.  W.  297.  Illegal  contract  by  city 
•  oMtract  dectric-light  plant;  McAleer  v.  Angell,  19  R.  I.  694,  86 
il  QM.  contract  for  stone  held  void,  where  town  had  reached  Its 
*te  telt:  Huron  Water- Works  Oo.  v.  Huron,  7  S.  Dak.  34,  58  Am. 
fc  IcpL  834,  62  N.  W.  962,  80  L.  R.  A.  859,  holding  sale  of  water-  r 

Viti  by  dty  unanthorized,  and  therefore  it  entitled  to  possession; 
I^rti  ▼.  County  Court,  38  W.  Va.  108,  18  S.  B.  375,  holding  county  \ 

■to  Modlng  future  levies,  void;  Earles  v.  Wells,  94  Wis.  296,  59 
Ul  8t  RepL  889,  68  N.  W.  967,  reviewing  authorities,  and  holding 
'^tmtnci  for  purchase  of  water-works  void;  Crogster  v.  Bajrfleld 
^M  Wis.  15,  74  N.  W.  640,  as  to  executory  contract  to  issue  bonds 
^M  if  railroad;  Buck  v.  Eureka,  119  Cal.  45,  50  Pac.  1066,  without 
application.    See  44  Am.  St  Rep.  233,  and  45  Am.  St 


nmamslied  in  Weber  v.  Spokane  Nat  Bank,  64  Fed.  211,  29 
^  1  Avp.  97,  holding  indebtedness  incurred  by  national  bank  In 
QBHi  sf  powers,  not  void;  .fitna  Life  Ins.  Co.  v.  Lyon  Co.,  82  Fed. 
^  whife  exeessive  indebtedness  of  county  was  used  to  discharge 
P>^  Webtednefls;  Thomas  v.  Burlington,  68  Iowa,  148,  28  N.  W. 
4.  aflowlag  recovery  of  taxes  iUegally  exacted,  though  dty  was 
beyond  constitutional  limitation. 


eorporattons. —  When  money  received  from  bonds, 
^beeaose  In  excess  of  constitutional  limit  of  indebtedness,  was 
■MM  with  other  funds  In  erecting  city  water-works.  It  would 
^tqsally  within  the  prohibition  to  impose  a  lien  upon  such  works 
^  (tT«r  of  bondholders,  p.  194. 

Afpfofcd  la  Randolph  v.  Allen,  73  Fed.  40,  41  U.  S.  App.  117, 
WWii  Bo  Hen  existed  upon  stock  purchased  In  part  with  money 
*'«aM«Dtly  obulned,  and  in  part  with  other  moneys;  O'Brien  v. 
*Moek.  96  Fed.  909,  holding  no  lien  existed  in  favor  of  bond- 
laAds  assessed  to  pay  for  invalid  bonds.  See  61  Am.  8t 
M,  note. 


eorpoyatioBs, —  Holders  of  illegal  bonds  are  participes 
wftk  agent  of  dty  Issuing  them,  and  equity  will  not  raise 
trast  la  favor  of  bondholders,  p.  194. 

Mpieved  to  MeCropollun  Nat.  Bank  v.  Campbell  Com.  Co.,  77 
M  IHl  70(t  holdtag  creditor  had  no  preference,  where  misappto> 


/ 
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prlated  tmst  funds  could  not  be  clearly  followed;  O'Brien  ▼.  Whee- 
lock,  95  Fed.  909,  denjrlng  relief  to  bondholders  against  landowners 
assessed  to  pay  for  Illegal  bonds;  Anderson  ▼.  Orient  Blre  Ins.  Co., 
88  Iowa,  G92,  55  N.  W.  852,  holding  bondholders  bound  to  take  notice 
of  Illegality  of  bonds;  Goose  River  Bank  ▼.  WlUow  Lake,  etc.,  Twp., 
1  N.  Dak.  29,  26  Am.  St  Rep.  607,  44  N.  W.  1002.  holding  teacher 
without  lawful  certificate  could  not  recoTer  on  warrant. 

Kunlcipal  corporations. —  If  complainants  seek  money  given  to 
dty  for  Illegal  bonds,  they  must  clearly  Identify  It,  or  fund  or  other 
property  which  represents  that  money,  so  that  It  can  be  reclaimed 
and  d^lvered  without  interfering  with  rights  of  other  persons, 
p.  195. 

Cited  in  98  Am.  Dec  691,  note. 

114  U.  S.  196-218,  29  L.  158,  GLOUCBSTBR  PBBRT  OO.  t.  FHNN- 
/  SYLVANIA. 

Commerce. —  A  tax  upon  receiving  and  landing  of  passengers  and 
freight.  Is  a  tax  upon  their  transportation,  p.  208. 

Commerce  among  the  States  consists  of  Intercourse  and  traffle 
between  their  citizens,  and  Includes  transportation  of  persons  and 
property,  and  navigation  of  public  waters  for  that  purpose,  as  w^ 
as  the  purchase,  sale,  and  exchange  of  commodities,  p.  206. 

Approved  In  Covington,  etc..  Bridge  Co.  v.  Kentucky,  164  U.  S. 
217,  38  L.  968,  14  S.  Ct  1092,  holding  traffic  across  bridge  connecting 
two  States,  to  be  interstate  commerce;  Addyston  Pipe,  etc.,  Co.  v. 
United  States,  175  U.  S.  241,  20  S.  Ct  107,  holding  combination  for 
monopoly  of  iron  pipe,  etc.,  in  the  several  States,  a  restraint  upon 
Interstate  commerce;  Mobile,  etc.,  R.  Co.  v.  Sessions,  28  Fed.  593, 
holding  transportation  of  goods  through  several  States  constitutes 
Interstate  commerce;  The  Katie,  40  Fed.  492,  7  L.  R.  A.  65,  and  n., 
holding  navigation  of  Savannah  river  In  Georgia  and  South  Carolina 
within  Jurisdiction  of  Congress;  In  re  €h*and  Jury,  62  Fed.  841, 
and  United  States  v.  Cassidy,  67  Fed.  705,  Instructions  to  grand 
jury  at  time  of  great  railroad  strike;  Bx  parte  Jervey,  66  Fed.  959. 
holding  South  Carolina  law  void,  so  far  as  it  prohibited  importatloD 
of  liquors  into  State,  without  being  unloaded;  United  States  v.  Coal 
Dealers'  Assn.,  86  Fed.  265,  holding  contracts  regulating  sale  of  coal 
In  California,  brought  from  other  States,  in  violation  of  act  of  Con- 
gress, July  2,  1890;  McNaughton  v.  McGIrl.  20  Mont.  131,  63  Am.  St 
Rep.  614,  49  Pac.  653,  38  L.  R.  A.  370,  holding  a^^ent  in  Montana 
buying  wool  and  consigning  it  to  foreign  corporation  engaged  in  in- 
terstate commerce;  Singer  Mfg.  Co.  v.  Hardee,  4  N.  Mex.  177,  16  Pac. 
607,  selling  of  machines,  by  agent  In  New  Mexico,  shipped  from  New 
Jersey,  constitutes  interstate  commerce;  Bateman  v.  Western  Star 
Milling  Co.,  1  Tex.  Civ.  App.  92,  20  S.  W.  932.  holding  sale  of  mer- 
chandise in  Texas,  belonging  to  Kansas  corporation,   constituted 


—  SUtM  may  prescribi^  regulations  as  to  subjects  of 
local  and  limited  in  their  nature,  until  Congress  Intef^ 
aad  assumes  control,  p.  204. 

In  The  City  of  Norwalk,  05  Fed.  107,  reTlewIng  authorl- 
aad  boldlnc  State  statute  ralld,  conferring  damages  for  deatb 
bgr  colUalon  on  aaylgable  waters,  within  State;  Oottlng  t. 


^ 
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eommerce;  dissenting  opinions  in  O'NeU  ▼.  Vermont,  144 
T  &  Mft.  86  L.  461,  12  S.  Ct  702,  majority  holding  commerce  davsa 
rfOttttntlon  not  in  question;  United  States  ▼.  B.  C.  Knight  Co., 
S  r.  SL  22,  89  Lk  832,  15  S.  Ct  257,  majority  holding  monopoly  of 
^liBid  sugar  was  not  In  restraint  of  commerce,  contrary  to  act  of 
Mr  %  1990;  Henderson  Bridge  Co.  t.  Kentucky,  166  U.  S.  167,  41  L. 
■I  IT  S.  Ct  588,  majority  holding  bridge  company  taxed  did  mat 
*«tf  actually  carry  on  Interstate  commerce;  Dueber,  etc.,  Mfg.  Co. 
»  Howard  Watch,  etc.,  Co..  66  Fed.  650,  35  U.  S.  App.  16,  majority 
MAag  eomplalnt  failed  to  show  case  within  act  of  Congress  of 
*^  2.  1890;  In  re  Greene,  52  Fed.  113,  arguendo. 

Kstlnguiahed  In  Hopkins  ▼.  United  States,  171  U.  S.  597,  19  B.  Ct 
<r.  reversing  S.  C,  82  Fed.  588,  540,  holding  Kansas  City  lilTe-Stock 
tirbangv,  soliciting  consignments  from  other  States,  not  engaged 
fe  latnaLate  commerce.  .  ] 

C^BflMToa^ —  Power  of  Congress  includes  power  to  prescribe  roles 
^  vkMi  It  is  to  be  goyemed,  and  control  instrumentalities  by  whleli  > 

t  aaj  be  carried  on,  pp.  208,  204. 

M^proTBd  in  Cnban  Steamship  Co.  t.  Fitzpatrlck,  06  Fed.  67,  hold- 
law  prohibiting  sailors  of  foreign  ressels  from  worldng 
M,  mioonfldtutional;  Clyde  Steamship  Co.  ▼.  City  Council* 
%  Fed.  481  holding  State  could  not  exact  license  tax  from  remA 
wharf,  and  having  office  at  one  of  Its  ports;  North  Bloom- 
etc  Mtn.  Oo.  ▼.  United  States,  88  Fed.  675,  59  U.  S.  App.  895, 
wvWwfnc  authorities,  and  sustaining  act  of  Congress  regulating 
Btnlng  in  CaUfomia  in  its  relation  to  navigable  rivors; 
T.  White,  etc  UiuA,  Co.,  57  Ark.  34,  88  Am.  St  Bep.  225,  20 
8  W.  90,  18  L.  R.  A.  207,  holding  contract  of  agent  selling  for 
residlBg  in  another  State,  not  affected  by  State  statute 
certificate  to  be  filed  with  secretary  of  State,  etc;  Bnllard 
▼  Itarthcm  Pae.  R.  R.,  10  Mont  180,  25  Pac.  122,  act  of  Congress 
^  PMmary  4«  1887,  prohibiting  unjust  discrimination  by  carriers; 
etc  Ry.  ▼.  Fookes,  —  Tex.  Civ.  App.  — ,  40  8.  W.  859. 
State  could  not  compd  railroad  to  redeem  unused  tickets 
%  talei— ate  transportation:  Baltimore  r.  Baltimore  Trust  Ca,  160 
1*  %.  884,  41  L.  1164.  17  S.  Ct  701,  holding,  under  power  to  "  regu- 
>,*  riry  could  compel  street  railroad  to  use  but  one  track;  Hersh- 
r.  Rodcy  Mt,  etc.,  Co.,  12  Mont.  118,  29  Pac.  887,  holding  power 
^  *ifj  te  license  telephone  company,  carried  with  it  power  to  grant 
of  wing  telephone  poles. 


^ 
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Kansas  City,  etc.,  Co.,  82  Fed.  844,  holding  State  statute  resrnl&tlns 
Kansas  City  stockyards,  valid;  dissenting  opinions  In  Potter  ▼. 
Rio  AiTlba,  etc.,  Co.,  4  N.  Mex.  833,  17  Pac.  620,  majority  hoWlng 
act  prohibiting  acquisition  <^  land  by  aliens,  did  not  apply  to  pre- 
existing contracts  of  sale;  Wabash,  etc,  Ry.  t.  Illinois,  118  U.  8. 
664,  30  L.  246,  7  8.  Ct.  6,  arguendo. 

Commerce. —  When  subjects  are  national  In  their  character,  re- 
quiring uniformity,  power  of  Congress  is  exclusive,  and  Its  non-ac- 
tion is  a  declaration  that  commerce  shall  remain  free,  p.  204. 

Approved  in  Pickard  v.  Pullman,  etc.,  Car  Co.,  117  U.  S.  40,  29 
li.  790,  6  S.  Gt  642,  holding  sleeping-car  tax  void,  so  far  as  it  affected 
interstate  transit;  Wabash,  etc.,  Ry.  v.  Illinois,  118  U.  S.  575,  30  L.. 
2S0,  7  &  Ct  12,  holding  State  statute  prohibiting  discriminations  in 
rates,  invalid  as  to  transportation  beyond  its  limits;  Robbins   v. 
Shelby  Taxing  Dist.,  120  U.  8.  492.  30  L.  696,  7  S.  Ct  594,  holding 
State  tax  on  drummers,  void;  Philadelphia  Steamship  Co.  v.  Penn- 
sylvania, 122  U.  S.  344,  80  L.  1204,  7  S.  Ct  1124,  State  tax  on  gross 
receipts  of  domestic  steamship  company  transporting  beyond  the 
State,  held  void;  Western  Union  Tel.  Co.  v.  Pendleton,  122  U.  S.  867, 
80  Lr.  1189,  7  S.  Ct  1128,  holding  Indiana  statute  invaUd,  regulating 
delivery  of  telegraph  messages  outside  of  State;  Leloup  v.  Port  of 
Mobile,  127  U.  S.  648,  32  L.  314,  8  S.  Ct  1384,  holding  State  Ucense 
tax  on  telegraph  company,  unconstitutional;  Crutcher  v.  Kentucky, 
141  U.  fi.  58,  36  L.  652,  11  S.  Ct  864,  holding  Kentucky  statute 
taxing  agents  of  foreign  express  companies,  void;  State  v.  Woodruff 
Sleeping,  etc..  Coach  Co.,  114  Ind.  158,  15  N.  E.  815,  holding  tax  on 
earnings  of  sleeping-car  company,  transporting  from  one  State  to 
another,  void;  Commonwealth  v.  Smith,  92  Ky.  46,  36  Am.  St  Rep. 
683,  17  S.  W.  189,  holding  arbitrary  tax  on  bushiess  of  foreign  ex- 
press companies,  void;  State  v.  Stephens,  146  Mo.  682,  69  Am.  St 
Rep.  687,  48  S.  W.  934,  and  Bain  v.  Railroad,  106  N.  C.  367,  18  Am. , 
Rep.  916,  11  S.  E.  312,  8  L.  R.  A.  301,  and  n.,  both  holding  rolling* 
stock  of  forelgru  railroad  company  In  transitu,  not  taxable  by  State; 
McNaughton  v.  McGlrl,  20  Mont  131,  63  Am.  St.  Rep.  614,  44  Pac. 
653,  38  L.  R.  A.  370,  holding  State  act  imposing  terms  upon  foreign 
corporations,  void  as  to  transactions  of  agent  buying  wool  for,  and 
consigning  It  to,  such  corporation;  Singer  Mfg.  Co.  v.  Hardee,  4  N. 
Mex.  178,  16  Pac.  608,  holding  law  requiring  foreign  corporation  t» 
file  articles,  etc.,  void  as  to  corporation  selling  machines  by  ita 
agents;  People  v.  Hawkins,  157  N.  Y.  16,  68  Am.  St  Rep.  747,  51 
N.  E.  261,  42  L.  R.  A.  497,  holding  State  act  making  it  penal  to  sell 
any  convict-made  goods  without  a  lab^,  void;  Missouri,  etc.,  Ry. 
V.  Fookes,  —  Tex.  Civ.  App.  — ,  40  S.  W.  859,  holding  State  statute 
requiring  railroads  to  redeem  unused  tickets  Invalid,  as  to  interstate 
transportation;  concurring  oplDion  In  Bowman  v.  Chicago,  etc..  Ry., 
125  U.  S.  508.  31  L.  715.  8  S.  Ct.  1066.  majority  holding  Iowa  statute 
requiring  certificate  of  carrier  bringing  liquors  into  State,   void; 
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opInloDS  In  Mugler  ▼.  Kansaa,  123  U.  S.  676,  81  L.  216,  8 
i  Ct  305,  mAjority  sustaining  Kansas  "  prohibition  law;  **  Adams 
li^  Gb.  ▼.  Ohio.  165  U.  S.  234,  41  L.  700,  17  S.  Gt.  314,  majority 
%dtt3f  State  law  yalid,  taxing  property  of  express  company  within 
la  proportion  to  whole  capital  employed  in  several  States; 
▼.  California,  155  U.  S.  653,  39  L.  300,  15  S.  Ct.  209,  generally. 
QM  la  90  Am.  Rep.  269,  and  27  Am.  St.  Rep.  550,  notes. 
r^tlagoisbed  In  Western  Union  Tel.  Co.  y.  James,  162  U.  S.  661, 

•  L  UOti,  16  S.  Ct.  938,  sustaining  Georgia  statute.  Imposing  penalty 

•  tringfaph  company  for  failure  to  ddlrer  messages  coming  from 
ostrtde  of  State;  Rhea  ▼.  Newport,  etc.,  R.  Co.,  50  Fed.  22, 

State  had  right  to  authorize  bridge  across  navigable  stream 
Its  t»ordeni,  where  Congress  had  not  Interrened;  Seawell  ▼. 
Oty.  etc,  Ry.,  119  Mo.  235,  237,  24  S.  W.  1005,  holding  State 
pioklbit  discriminating  rates  between  dTfferent  points  within  J  I 

■»  Aite,   although  line  of  transportation   was   partly   without; 
?>wldettee  Coal  Co.  ▼.  ProTidence,  etc.,  R.  R.,  16  R.  I.  310,  4  AtL  v 

K.  fcsifling  State  statute  prohibiting  discriminations  in  transporta-  i 

^m  i»  polsta  without  the  State,  not  a  regulation  of  commerce;  Gulf, 
*r,  Ky.  T.  Dwyer,  75  Tex.  579,  16  Am.  St.  Rep.  928.  12  S.  W.  1002, 
7  L  ft.  A.  479,  holding  State  law,  imposing  penalty  upon  carrier,  for 
Mve  to  deltrer,  not  a  regulation  of  commerce;  Western  Union  TeL 
Ck  r.  Tjrler,  90  Va.  299,  44  Am.  St.  Rep.  912,  18  S.  B.  281,  holding 
requiring  telegraph  companies  to  dellTer  messages 
\  not  a  burden  upon  commerce. 


. —  Corporations,  as  well  as  IndlTlduals,  are  within  pro- 
of commercial  power  of  Congress,  pp.  204,  205. 

In  Philadelphia  Steamship  Co.  ▼.  Pennsylvania,  122  U.  S. 
I&  M4,  80  L.  120B.  1204,  7  S.  Ct  1123,  1124,  holding  State  tax  upon 
mm  itceipto  of  domestic  steamship  company  engaged  in  interstate 
n»^i  iji  lattoa,  unconstitutional;  Stockton  v.  Baltimore,  etc.,  R.  Co., 
8  Vtd.  14,  where  Congress  granted  to  New  York  corporation  right 
%  MM  bridge  orer  river  from  one  State  to  another;  McNaughton  ▼. 
IMferl.  90  Mont  128,  68  Am.  St  Rep.  612,  49  Pac.  652,  38  L.  R.  A. 
■I  tmtign  corporation  engaged  In  interstate  commerce  In  Montana. 

OnaoBMrea. —  Power  of  State  to  interfere  with  landing  and  recelv* 
^  sf  paaaoDgera  and  freight  la  confined  to  such  measures  as  will 
eoofualon  among  yessels,  and  collision  between  them,  and 
diarharge  of  passengers  and  fright  which  fall  under 
«r  port  regolatlooa,  p.  206. 

i|»iurid  In  Madison  ▼.  Abbott  118  Ind.  889,  841,  21  N.  B.  29, 
VHaMtac  State  statute  designating  time  and  place  of  landing  for 
^ry  plylair  betwi^n  different  States;  Carroll  ▼.  Campbell,  108  Mo. 
V.  IT  &  W.  888.  holding  city  could  grant  ferry  privilege  to  boats 
riTers  between  two  States;  dissenting  opinion  In  Nor- 
&  E.  T.  Commonwealth,  88  Va.  Ill,  18  8.  B.  845,  13  L.  R 


/ 
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A.  113,  and  n.,  majority  holding  State  could  not  forbid  Interstate 
trains  to  ran  on  Sunday.    See  29  Am.  St  Rep.  714,  note. 

Commerce. —  Ferry-boat  plying  between  two  States,  can  only  be 
taxed  at  its  home  port,  p.  210. 

Oited  in  State  ▼.  State  Board,  8  S.  Dak.  351,  58  N.  W.  196,  holding 
real  and  personal  property  of  foreign  express  company,  within  the 
State,  taxable. 

Commerce. —  Tax  by  Pennsylvania,  upon  capital  stock  of  New 
Jersey  ferry  company,  and  upon  transportation  of  passengers  and 
freight  from  New  Jersey  to  Pennsylvania,  is  unconstitutional  and 
Toid,  pp.  210,  211. 

Approved  in  Pickard  v.  Pullman,  etc..  Car  Co.,  117  U.  S.  49,  29 
L.  790,  6  S.  Ct  642,  holding  State  tax  on  sleeping  cars,  used  in 
interstate  commerce,  void;  Philadelphia  Steamship  Co.  v.  Pennsyl- 
vania, 122  U.  S.  844,  30  L.  1204,  7  S.  Ct  1124,  holding  State  tax  on 
domestic  company  doing  transportation  business  in  different  States, 
void;  Fargo  v.  Michigan,  121  U.  S.  244,  30  L.  894.  7  S.  Ct  863,  hold- 
ing State  tax  upon  gross  receipts  of  foreign  transportation  company, 
void;  Norfolk,  etc.,  R.  R.  v.  Penn,  136  U.  S.  120,  34  L.  397,  10  S. 
Ct  961,  holding  license  tax  upon  railroad  doing  interstate  business, 
and  having  office  in  Pennsylvania,  invalid;  Central  R.  R.  v.  State 
Board,  49  N.  J.  L.  28,  7  Atl.  317,  New  Jersey  act,  taxing  engines, 
cars,  etc.,  of  Pennsylvania  corporation,  according  to  time  used  in 
State,  held  unconstitutional;  People  v.  Wemple,  138  N.  Y.  14,  15, 
88  N.  B.  724,  19  Lw  R.  A.  699,  holding  tax  on  business  of  railroad 
exclusively  engaged  in  interstate  commerce,  void;  dissenting  opin- 
ions in  Adams  Exp.  Co.  v.  Ohio,  165  U.  S.  232,  283,  234,  41  L.  699, 
700,  17  S.  Ct.  313,  314,  majority  holding  "unit  rule"  of  taxation 
upon  property  of  foreign  express  company  within  State,  valid; 
Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S.  169,  41  L.  960,  17  S. 
Ct.  639,  majority  holding  tax  on  intangible  property  of  company 
owning  bridge  between  Kentucky  and  Indiana,  valid;  Pullman's 
Oar  Co.  V.  Pennsylvania,  141  U.  S.  23,  35  L.  616.  11  S.  Ct  878. 
arguendo. 

Distinguished  in  Pullman's  Car  Co.  v.  Pennsylvania,  141  TJ.  S. 
24.  25,  85  L.  617,  11  S.  Ct  878,  879  (see  dissenting  opinion  in  141 
U.  S.  38,  86,  85  L.  620,  621,  11  S.  Ct  881,  883),  holding  State  tax  on 
proportion  of  capital  stock  of  foreign  corporation,  invested  In  cars 
used  within  the  State,  valid;  Carroll  v.  Campbell,  108  Mo.  565,  17 
S.  W.  888,  holding  city  had  right  to  grant  franchise  to  ferry  doing 
interstate  business;  People  v.  Wemple.  131  N.  Y.  71,  27  Am.  St  Rep, 
646,  29  N.  B.  1008.  holding  State  statute  valid,  imposing  tax  upon 
foreign  manufacturing  corporation  for  privilege  of  doing  business; 
Tugwell,  etc.  v.  Bagle  Pass  Ferry  Co.,  74  Tex.  490,  9  S.  W.  122. 
holding  State  could  grant  exclusive  ferry  privilege  over  river  be- 
tween United  States  and  Mexieo.    Questioned  in  Telegraph  Oa  r. 


wtUMnit  pardcnUr  application  In  LlTerpool  Steam  Oo.  t. 
Oo^  129  U.  8.  408,  83  L.  796.  9  S.  Ct  47a 

Infanta,  who.  after  the  death  of  both  their  par^nta, 
la  the  borne  of  their  paternal  grandmother,  and  ne'^^  of  ktm. 
State,  acquire  her  domicile,  p.  228. 


^^ 
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tov.  n  Ifiaa.  680,  562.  42  Am.  St.  Rep.  477,  479,  14  So.  87.  38. 
conflicting  anthoritiee,  and  holding  State  privilege  tax  on 
telegraph  company,  valid. 

b — Freedom   of   commerce   from   imposition   of   State 
Dot  imply  exemption  from  charges,  aa  compensa4dot 
«f  property,  or  for  facilities  afforded  for  its  use,  or  ordinari 
pea  Talne  of  property  within  Jurisdiction  of  State,  p.  217. 

Afprored  in  Ficlden  t.  Shelby  Co.,  146  U.  S.  22,  86  L.  607.  12  S. 
€t  HI  holding  tax  on  commission  merchants,  though  buying  and 
ontslde  of  State,  valid ;  Coyington,  etc.  Bridge  Ck>.  ▼. 
r,  154  U.  8.  222.  38  L.  970.  14  S.  Ct.  1098.  holding  company 
reasonable  charges  for  use  of  bridge  connecting  two 
Panman*s  Car  Co.  v.  Twombly.  29  Fed.  663,  668,  holding 

naed  continuously  on  a  single  run.  subject  to  State  i   I 

Odd  Fellows,  etc..  Assn..  157  Mass.  373,  34  Am.  St. 
W  VtL  82  N.  B.  472,  holding  State  may  prescribe  mode  of  service 
tf  ft9fmm  of  iti  courts  upon  foreign  corporation  doing  business 
*■•:  J.  8.  Keator  Lumber  Co.  v.  St.  Croix,  etc.,  Corp.,  72  Wis.  94,  7 
An.  at  Rep.  867,  88  N.  W.  541,  holding  State  could  grant  privilege  of 
boom  in  navigable  river  constituting  Its  boundary; 
opinions  in  Wabash,  etc..  Ry.  v.  Illinois.  118  U.  8.  589, 
V  L  S5.  7  8.  Ct  20.  majority  holding  State  law  prohibiting  discrim- 
Invalid,  as  to  transportation  from  that  to  other  States; 
V.  RnHroad.  105  N.  0.  365.  18  Am.  St.  Rep.  914.  11  S.  B.  812, 
IL  R.  A.  300.  and  n.,  arguendo;  Commonwealth  v.  Roswell,  178 
■hi  121.  58  N.  E.  133.  obiter;  Jack  v.  Walker,  79  Fed.  141,  gener- 
Hr-  with  approval.    See  27  Am.  St  Rep.  555,  note. 

in  Tugwell,  etc.  v.  Eagle  Pass  Ferry  Co.,  74  Tex. 
t8  8.  W.  685,  holding  State  had  power  to  grant  licenso  la 
tenj  acrosa  stream  constituting  its  boundary. 

ai  U.  8.  21S-228.  28  L.  94,  LAMAR  v.  MICOU. 

Marriage  of  widow  to  second  husband  does  not  neeea> 
the  domicile  of  Infant  children  by  first  marriag% 

»a8 

mrgueado.  In  Marks  v.  Marks.  75  Fed.  825. 

appointed  in  State  not  the  domicile  of  his  ward,  should 
•R  ta  acooonting  for  his  investments,  be  held  to  a  narrower  range 
tf  orartttea  than  waa  allowed  by  law  of  ward's  domicile,  pp. 


./ 
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ApproTed  In  In  re  Bentoa«  92  Iowa,  206,  54  Am.  St  Repu  5tt. 
N.  W.  615,  boldlng  fMitemal  grandfather  and  next  of  Un, 
by  nature;  Woodward  r.  Woodward^  87  Tenn.  657,  U  &  W. 
holding  adopted  child  acquired  domicile  of  its  adiqytiTe 

Zridenoe. —  Federal  courts  are  bonnd  to  take  judicial 
^e  law  of  any  State,  whether  depending  upon  atatutea  or  Jndiriai 
•pinions,  p.  223. 

Fonowed  in  Mills  ▼.  Green,  139  U.  8.  657,  40  L.  296,  16  8.  Ct.  IM 
taking  judicial  notice  of  couTentlon  to  revise  Mate  Goostitntiaii; 
Newberry  ▼.  Robinson.  36  Fed.  843,  as  to  Constitution  and  statntea 
of  Ohio;  State  t.  Goosaw  Mln.  Oo.,  46  Fed.  808,  taking  notloe  of 
acts  not  fully  pleaded;  Merchants'  Bxch.  Bank  ▼.  M'Graw,  60  FM. 
977,  16  U.  8.  App.  882,  holding  pleading  of  wrong  statute  Immaterial- 
DaTidow  T.  Pennsylyania  B.  Co.,  85  Fed.  944,  examining  Uws  of 
P^insylyania,  giTing  cause  of  action  for  Injury  causing  death. 

Qualified  In  Hanley  ▼.  Donoghue,  116  U.  S.  6,  29  Li.  537,  6  8.  GL 
246,  holding,  on  writ  of  error  from  State  court.  Federal  Suprano 
Gourt  will  not  take  judicial  notice  of  law  of  another  State,  mJeaa 
made  pari  of  record.  Distinguished  in  Uverpool  Steam  Co.  t. 
Phenix  Ins.  Co.,  129  U.  8.  446,  82  U  793,  9  S.  Ct.  473,  holding  Uw 
4f  Gnat  Britain  must  be  pleaded  and  proved. 

U4  U.  8.  224-288,  29  L.  101,  XBNIA  BANK  t.  8TBWABT. 

Svldence. —  Declarations  made  by  officer  or  agent  of  corporation, 
in  response  to  timely  inquiries,  properly  addressed  to  him,  and 
relating  to  matters  under  his  charge,  in  respect  to  which  be  Is  au- 
thorised, In  usual  course  of  business,  to  giro  information,  may  be 
glren  in  eridence  against  corporation,  p.  229. 

Followed  in  Bicbelieu,  etc.,  Nav.  Co.  t.  Boston  Marine  Ins.  Co.* 
26  Fed.  600,  declaration  of  master  of  vessel  before  notary,  that 
compass  was  **  a  little  out;  **  St.  Louis,  etc.,  By.  t.  Weaver,  35  Kan. 
481,  11  Pac.  418,  collecting  authorltlea,  and  admitting  conversation 
of  civil  engineer  and  roadmaster,  before  the  accident,  respecting 
dangerous  place  on  road. 

Distinguished  in  Tuthill  Spring  Co.  v.  Shaver  Wagon  Co.,  35  Fed. 
646,  declarations,  as  to  transfer  of  note,  made  by  officer  of  corpora- 
tion, held  not  part  of  res  gestse,  and  inadmissible;  Williams  v. 
liewis,  115  Ind.  60,  7  Am.  St.  Bep.  407,  17  N.  B.  265,  holding  dedara^* 
Hon  of  partner  that  firm  property  belonged  to  one  partner  Individn- 
ally,  not  binding  on  firm. 

Erldence. —  Statement  by  cashier  to  person,  who  was  in  treaty 
to  purchase,  that  bank  was  not  owner  of  certain  security  in  manual 
possession  of  cashier,  was  in  line  of  his  duty,  and  binding  on  bank* 
p.  229. 

Cited  in  Pouilln  v.  Canadian  Pac.  By.,  47  Fed.  860,  railroad  con- 
pauT  held  liable  for  negligence  of  ticket  agent 
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to  Consolidated  Milling  Go.  ▼.  Fogo,  104  Wis.  9B» 
S.  W.  105,  holding  declarations  of  officer  of  bank,  made  wltbont 
of  his  authority,  not  binding  on  bank. 

. —  Letter  written  by  cashier  of  bank,  admitting  cancdla- 
of  Bote,  and  holding  of  securities,  is  admissible  against  banlL,  as 
of  certain  disposition  of  securities,  p.  230. 

Distinguished  in  Clark  ▼.  Ford,  7  Kan.  App.  836,  51  Pac.  989, 
iv^erdair  letters,  where  there  was  no  showing  as  to  how  they  were 


. —  Proof  of  insolvency  of  debtor  is  not  competent  erl- 
to  show  non-payment  of  debts,  p.  231. 

iMRvred  In  Brldgewater  Gas  Co.  t.  Home  Gas,  etc.,  Co.,  59 

19  U.  8.  App.  569,  holding  evidence  of  expense  of  pipe  line^  .   | 

to  prove  good  faith  In  performing  contract;  Triplett  v. 
88  Ta.  787,  8  8.  B.  527,  habits  of  defendant  as  to  becoming 
\  held  Inadmissible  in  action  on  bond;  Devere  v.  State,  5  Ohie  S  j 

C  C  517.  823*  evidence  of  indigence  of  one  accused  of  forgery,  heM 


. —  Question  calling  for  Information,  and  not  for  knowl* 
«f  idler  of  bank,  as  to  certain  payment.  Is  incompetent,  p.  232. 

. —  Creditor,  In  possession  of  debtor's  property  as  agent, 
or  bailee,  cannot,  without  reducing  debt  to  judgment,  with- 
of  court,  or  consent  of  debtor,  apply  Its  proceeds  to  pay- 
ant  eC  htoddrt,  p.  288. 

IM  U.  8.  288-244,  29  L.  110,  UNITED  8TATB8  V.  MINCR. 

Question  presenting  whole  case,  without  showing  dls- 
point  of  division,  cannot  be  certified  to  Supreme  Court  tor 
Ml  28a 

mds. —  United  States,  In  bin  In  equity,  to  set  aside  patent 
la  not  bound  to  offer  return  of  purchase  money.    It  Is 
imder  provisions  of  f  2262,  R.  S.,  p.  288. 

to  Mery  v.  Brodt,  121  Cal.  388,  53  Pac.  820,  holding 

of  BBlalng  claim.  In  action  against  fraudulent  patentee,  not 

to  reimburse  him  for  money  forfeited  to  government. 

Dtst!acnl*hed  In  People  v.  Bryan,  78  CaL  877,  14  Pac.  893,  holding 

offer  return  of  purchase  money,  in  suit  to  cancel  swamp- 

patcst,  on  account  of  defective  application. 

ids. —  United  States  may,  by  bill  In  chancery,  vacate 
itcst,  obtained  by  fraud,  if  there  are  no  innocent  purchasers 
pp.  28^-241. 

In  United  SUtes  v.  8an  Jacinto  Tin  Co.,  125  U.  S.  2S2, 

81  L.  100,  751,  8  8.  Ct  855,  856,  holding.  If  government  has  an 

It  may  file  bill  to  set  aside  patent  for  fraud;  United  States 

Vou  X  —  67 
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%.  IM  IH  O^  tSS  r.  a  866,  82  Ir.  461,  9  S.  Ct  96,  reviewing  au* 
QMistt^  «^  i«sailB!]is  bill  to  reToke  patent  for  invention,  obtained 
>iHt  l^uid;  $^bM  t.  Bwlng.  11  Sawy.  64,  23  Fed.  747,  where  innocent 
fugKJImwi  ^  certificate  of  purchase  took  right  to  patent  purged  of 
frui^  CTUted  States  ▼.  Rose,  11  Sawy.  86,  24  Fed.  197,  bill  to  set 
a«Kle  patiMt  f6r  fttiad;  United  States  ▼.  Cnrtner,  11  Sawy.  412,  415. 
2iA  Fed.  297,  299,  sustaining  bill  by  United  States,  to  annul  patents 
I^^swn!  by  mistake;  United  States  t.  Williams,  12  Sawy.  149,  30  Fed. 
315.  suit  to  cancel  listing  of  lands  to  State  of  Nevada,  alleging  fraud 
or  mistake;  United  States  v.  Hancock,  12  Sawy.  385,  386,  30  Fed. 
853«  854.  holding  no  satisfactory  proof  of  fraud  sufficient  to  annul 
patent;  United  States  v.  Iron  Silver  Min.  Oo.,  24  Fed.  569,  bill  to  set 
aside  patents  for  placer  mines,  dismissed  on  the  merits.  The  follow- 
lag  also  hold  bills  to  set  aside  patents  maintainable  by  the  govern- 
ment:  Brewster  v.  Kansas  City,  etc.,  Ry.,  25  Fed.  243,  and  United 
States  T.  Ifaxwell  Land-Grant  Co.,  26  Fed.  123,  to  correct  mistake 
in  survey;  United  States  v.  Central  Pac.  R.  Co.,  84  Fed.  219,  mis- 
take as  to  character  of  land;  United  States  v.  San  Pedro,  etc,  Agua 
Co.,  4  K.  Mex.  290,  17  Pac.  402  (see  concurring  opinion  in  4  K.  Mex. 
810.  17  Pac.  422),  wrongful  survey  obtained  by  fraud;  Steele  v. 
Walk^,  115  Ala.  490,  67  Am.  St  Rep.  65,  21  So.  943,  as  to  right  of 
government  to  recover  lands  forfeited  by  State;  Hilton  v.  Guyot, 
159  U.  S.  207,  40  L.  123,  16  S.  Ct  160,  holding  Judgment  obtained  In 
France  could  be  impeached  for  fraud;  Dunlap  v.  Steere,  92  Cal.  848, 

27  Am.  St  Rep.  145,  28  Pac.  564,  16  L.  R.  A.  363,  and  n.,  sustaining 
bill  to  set  aside  Judgment  obtained  upon  fraudulent  claim,  and  with- 
out actual  notice  to  defendant;  United  States  v.  Reed,  12  Sawy.  104, 

28  Fed.  485,  generally;  Laughton  v.  Nadeau,  75  Fed.  798,  generally; 
Horsky  v.  Moran,  21  Mont  356,  53  Pac.  1068,  generally;  United 
States  V.  Bell  Tel.  Co.,  167  U.  S.  240.  42  L.  154.  17  S.  Ot  810,  argu- 
endo; Noble  V.  Union  River,  etc.,  R.  R.,  147  U.  S.  176,  37  L.  127,  It 
S.  Ot  274,  obiter. 

Distinguished  in  Colorado  Coal  Co.  v.  United  States,  128  U.  S.  318, 
81  L.  186,  8  S.  Ct  188,  where  patented  land  had  passed  to  bona 
fide  purchasers;  United  States  v.  Ball,  12  Sawy.  516,  31  Fed.  068^ 
holding  certificate  of  purchase  not  subject  to  collateral  attack; 
Northern  Pac.  R.  Co.  v.  Cannon,  46  Fed.  230,  dismissing  bill  Im 
equity  by  private  parties  having  legal  title,  to  determine  adverse 
title  of  patentee;  Jones  v.  Meyers,  2  Idaho,  798.  35  Am.  St  Be|^ 
262,  26  Pac.  217,  where  commissioner  of  land  office  cancelled  final 
receipt  and  certificate  before  patent  issued. 

Public  lands. —  Patent  issued  on  confirmation  of  grant  aft»  pio- 
ceedings  prescribed  by  act  of  Congress,  Judicial  in  character.  Is  an 
execution  of  such  decree  of  confirmation,  and  conclusive,  pp.  241, 
242. 

Approved  in  United  Land  Assn.  v.  Knight  85  Cal.  469,  472,  24 
Pac.  827,  828,  holding  patent  should  conform  to  decree  fixing  bound- 
ary of  pueblo  grant  to  San  Francisco. 
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MOe  asds. —  Tbougrb  decisions  of  land  department,  on  facts 
w«»  fbem^  are  conclnslye,  rule  does  not  apiAy  to  proceedings 
Wif  tz  parte,  pp.  243,  244. 

mnmd  In  Heath  v.  WaUace,  138  U.  8.  585,  34  L.  1068,  11  & 
2^91  holding  declsl<Hi  of  land  department  that  lands  were  not 
*msf  lands,**  conclnslye;  Bishop  of  Nesqually  t.  Gibbon,  168 
:  L  ISS.  39  L.  936,  15  S.  Ct  784,  collecting  authorities,  decision 
imrHMTj  of  interior,  as  to  existence  of  missionary  station,  and 
«m«f  land  occupied,  held  final;  Wisconsin  Cent  R.  R.  ▼.  United 
*«&  1«4  U.  8.  207.  41  L.  4(»,  17  8.  Gt  50,  holding  mistake  of 
wnstv-gen^al  In  making  orerpayment,  could  be  rectified  by  his 
<aaHr  Oalhoim  ▼.  Violet,  173  U.  S.  63,  19  8.  Ct  825,  decision  of 
B'  liyaitment  that  party  had  made  entry  prior  to  time  fixed  by 

n.-VK  held  teal;  United  States  ▼.  Hancock,  12  Sawy.  384,  30  Fed«  ^   | 

C  Mdteg  decree  of  commissioners,  confirming  designated  tract  of 
«£.  iaal;  Northern  Pac  R.  Co.  v.  Wright,  51  Fed.  72,  holding,  not 
1  ^Br*iao  of  land  department  to  determine  whether  land   was  "^  ^ 

■  "■^1.*  or  non^mineral;  Stlmson  Land  Co.  ▼.  Holllster,  75  Fed.  944, 
a^Cattoo  of  entries  by  land  department  by  proceedings  based 
»■  mortlon  and  fraud,  held   not  conclusive;  Forbes  t.  Driscoll* 

*  >ik  S7.  31  N.  W.  644.  holding  court  of  law  could  not  hear  con- 
^'^afn  right  to  pre-emption;  Porter  ▼.  Bishop,  25  Fla.  760,  6  So. 

*  bel4!ng  decision  of  secretary  of  Interior,  as  to  settlement  and 
^nv^srats.  final:  Horsky  ▼.  Moran,  21  Mont  352,  53  Pac.  1066, 
*"  -z^  patentee  presumably  entitled  under  decision  of  land  office; 
'-  S«g  r.  Bush.  6  Wyo.  354,  45  Pac.  490,  canc^atlon  of  entry  by 
*^j«Vnier  held  condusiye.  In  absence  of  fraud  or  want  of 
''^  Catted  States  t.  San  Pedro,  etc.,  Agua  Co.,  4  N.  Hex.  308, 

*  He.  430,   majority  holding  facts  showed  fraud,  and   United 
entitled  to  haTo  snrrey  set  aside,  etc 


•4  r.  1  244-M7.  29  L.  143.  WEAVER  T.  FIELD. 

fatgagva. —  In  suit  to  foreclose,  held,  that  plalntlflf  nerer  ae- 
^ssH  dde  to  notes  as  owner,  and  under  laws  of  Louisiana  Ihay 
•et  •''♦**rT*»*»>*4  by  confusion,  pp.  245-247. 


2«  r.  L  Mi-252,  29  L.  142,  DOB  T.  HYDE. 

fs — Salt  by  creditor,  against  assignee,  to  rscorer  so 
ffVTCBdered  to  assignee,  held  barred,  i  5057,  B.  8^  9.  250. 


=<  r  S.  tn-K&l.  29  L.  126.  BI88BLL  t.  F088. 

Ib  wwnmim  —  Purchase  of  ootstanding  title  or  Incum- 
fey  oaa  or  ammo  taoanta  In  common,  inures  to  bonellt  of  all, 


Oft  C.  a  Bcporta.  lO 

0D  U.  8.  586,  87  L.  11»U  14 

4CIli0ri  title  from  land  office.  Inured  i 

^«t.  Ik  Ctepman,  24  Fed.  678,  holding  tenai 

■  to  save  rnnning  of  statute  agaliu 

15  Mont  211,  38  Pac.  1070,  holdfc 

•f  patent  obtained  iii>on  paTment  t 

AB.  Dec  767,  note. 

—  If  ember  of  mining  partno^hip  may  po: 
for  his  own  benefit,  without  being  reqnire 
tw  property,  pp.  260-262. 

▼.  Uoyd,  11  Mont  404.  28  Am.  8t  Rep.  48^ 
i  mining  partner  received  higher  aom  for  hi 
Ai  hte  eo^wners. 

■  KImberly  t.  Arms,  129  U.  S.  529,  82  L.  770,  9  6 
nember  of  partnership  for  purchase  and  sale  o 
ts  account  as  in  ordinary  partnerships|. 

tBinc. —  There  is  no  relation  of  trust  between  min 

vMated,  by  sale  by  one  partner  to  a  stranger,  or  to  on< 

of  his  share  in  property  and  business  of  assocfta 

jhjfcw^  to  Mills  T.  Hurd,  29  Fed.  411,  holding  *'  car  trust  assoda 
to  mining  partnerships;  Thomas  ▼.  Hurst  73  Fed 
•r  limitations  does  not  commence  to  run  against  repre- 
iT^iY  9t  ■dning  partner  at  his  death,  for  an  accounting;  Meag 
T.  ItadL  14  Oolo.  854,  24  Pac.  687,  9  L.  R.  A.  462,  mining  part. 
orsanlted  to  lease  and  operate  mine;  Harris  y.  Lloyd,  11 
KOL  28  Am.  St  Rep.  482,  28  Pac.  739,  where  one  mining 
sold  his  Interest  for  more  than  was  paid  to  his  co-owner^ 
T.  Olds,  18  Mont  491,  46  Pac.  263,  holding  members  oj 
partnership  not  necessarily  liable  on  note  signed  by  on^ 
Q.  y.  B.  Min.  Oo.  T.  First  Nat  Bank,  95  Fed.  39,  generally,  withoi 
particular  triplication.    See  69  Am.  St  Rep.  418,  note. 

U4  U.  S.  262-264,  29  L.  176,  BRADSTRBBT  CO.  ▼.  HIGGIN& 

Costa. —  Where  writ  of  error  was  dismissed  on  motion  of  defeni 
ant  In  error,  for  want  of  jurisdiction.  Supreme  Court  has  authorlta 
to  adjudge  costs  of  motion  to  dismiss,  against  plalntiir  In  erroc 
p.  264. 

ApproTCd  in  Miller  ▼.  dark,  47  Fed.  851,  Circuit  Court  refuel 
to  proceed  until  costs  of  i^peal  to  Supreme  Court  were  paid;  Patt< 
▼.  Cniey,  50  Fed.  337,  5  U.  8.  App.  9,  judgment  for  costs  award 
to  defendant  In  error,  on  motion  to  dismiss  in  Circuit  Court 
Appeals;  Klnnear  v.  Flanders,  17  Colo.  14,  28  Pac.  328,  taxing  cost 
of  interrentlon  against  interrenor,   upon  judgment  of  dism 
Walko  T.  Walko,  64  Conn.  77,  29  Atl.  244,  awarding  costs  to  pa 
properly  pleading  to  jurisdiction;  Kent  t.  Commrs.   Labette  Co., 


u. 
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Ibl  S7,  22  Pie.  611,  costi  gtrea  to  appdlee  upon  dismlsBal  of 
m^  OvecblBo  T.  Third  Diet  Oonrt,  8  Utah,  459,  82  Pac  aOft, 
Uaf  eoHi  to  app^ee  where  appeal  waa  dismissed  for  want  of 
Mfletlon  of  lower  court 

OiKlBgiiUied  In  Tog  Blver  Goal,  etc.,  Co.  t.  Brigel,  87  Fed.  880, 
Q  r.  1  App.  885.  dlTidlng  costs,  where  Jurisdiction  of  lower  conrt 
«■•  qoasttoned  for  first  time  on  appeal. 

01  a  &  286-289,  29  L.  174,  BOATMAN'S  BANK  ▼    STATU  SAY- 
INGS ASSN. 

Otata — Qaesdon  whether  presentation  of  checls  drawn  on 
1^  customer  haying  funds  to  his  credit,  two  months  before 
tent  of  proceedings  in  banlcruptcy,  amounted  to  an 
iVtftiUlu  trsnafer  of  that  amount,  presents  no  Federal  question,  and 
Nr»e  Court  Is  without  Jurisdiction,  pp.  288,  268.  / 

Vitdtsd. 

\ 

m  U.  &  289-«40,  29  L.  185,  VIRGINIA  COUPON  CASB& 

m  U.  a  27(Mm8,  29  L.  185.  POINDBXTBR  T.  GRBBNHOW. 

OsMtttational  law.— Virginia  funding  act  of  1871,  declaring 
MppQs  of  State  tKmds  receiyable  for  State  taxes,  was  a  contract, 
oi  sets  of  1882  and  1884.  requiring  taxpayer  to  pay  taxes  In  money 
protest,  and  file  coupons  In  suit  against  collector,  impairs  its 
mad  are  Toid.  pp.  278-808. 

In  following  cases,  iuTolTlng  same  matter:  White  ▼. 
r,  114  U.  8.  808,  29  L.  199,  5  a  Gt  928,  Chaffln  t.  TaylOT, 
U4  r.  8.  810.  29  L.  199,  0  S.  Ct  924,  Allen  ▼.  Baltimore,  etc.,  R.  Co., 
tM  U.  8.  814,  29  L.  201,  5  S.  Ct  928.  Chaffln  ▼.  Taylor,  118 
C  &  S7a  571,  29  L.  728,  8  S.  Ct.  519,  520,  and  McCuUough  ▼.'  Vir- 
CWt.  172  U.  S.  108.  lOa  19  S.  Ct  135,  188.  ApproTed  also  in  Royall 
t.  Tbftaia,  118  U.  S.  578.  588,  29  L.  737.  788,  8  S.  Ct  518,  515. 
Mtng  coupons  recelvahle  in  payment  of  license;  United  States 
I191  Ool  ▼.  Allen,  39  Fed.  718,  holding  Tennessee  could  not  require 
ffracat  of  tax  under  protest  alleged  to  be  unconstitutional;  Can*  y. 
tec.  127  Ittd.  207.  22  Am.  St  Rep.  828,  28  N.  B.  779.  11  L.  R.  A. 
ri  tnd  n.,  holding  State  could  not  repudiate  certificates  issued; 
Casl  Co.'s  Case.  83  Md.  828.  35  Atl.  385.  holding  State  could  not 
^Itir  its  contract  to  glTe  bondholders  first  lien  on  tolls  of  canal; 
>V7»  ▼.  Parsons,  114  U.  S.  337.  29  L.  209,  5  S.  Ct  968,  generally.  In 
l^nitlin.  opinion  to  principal  case.  Cited  historically  in  McGahey 
'  Ylrgiala.  196  U.  8.  884.  868,  675,  676.  877,  684,  84  L.  306.  808,  809. 
mo  8.  Ct.  978,  974,  9n,  960.  and  First  Nat  Bank  t.  Treasurer,  25 
M  751.  without  particular  application. 

DiMlBfulsfaed  tn  Shelton  t.  Piatt  139  U.  8.  599,  35  L.  277.  11  S. 
Ct  M.  holdlttg  bill  In  equity  did  not  lie  to  restrain  collection  of 
tax;  Pearsall  ▼.  Great  Norttasm  By.,  161  U.  S.  668,  4d  L.  844. 
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li  8.  Ot  TDi^  hMing  gencfml  power  giren  to  nflriMid  to 
aMxeented,  may  be  revoked  as  to  parallel  linea.    Gritictoed  la 
aoBwealtb  ▼.  MeCnlloiigli,  90ya.596,eil,19&K.U4«lia  boldlncr 
eaopoo  feature  of  act  of  March  30,  187X  qncwiaUlutkHial  and  Told. 

Taxation. —  It  being  legal  duty  of  collector  to  receire  coupons  In 
payment  of  taxes,  on  equal  footing  with  gold  or  sOver,  lawful  ten- 
der of  payment  is  eqolTalent  to  actual  payment,  for  purpose  of 
affecting  proceedings  to  enforce  payment  of  taxes,  making  ervery 
subsequent  step  by  colleetor  illegal,  pp.  279-283. 

Reaffirmed  In  RoyaU  t.  Virginia,  116  U.  S.  579.  29  L.  736,  6  S.  Ot. 
513,  tender  of  coupons  to  pay  license  fee;  Norfolk  Trust  Go.  ▼. 
Marye,  25  Fed.  663,  iuTolTlng  Virginia  coupons;  Commonwealth  ▼. 
Latham.  85  Va.  637,  8  8.  B.  490,  majority  d^iying  jurisdiction  of 
suit  to  enjoin  execution  of  judgment  by  State.  See  77  Am.  Dec 
489,  note. 

Bxplained  in  In  re  Ayers,  123  U.  8.  495,  31  L.  226,  8  8.  Gt.  177. 
holding  tender  insufficient  to  extinguish  all  subsequent  claim  of 
State  for  taxes. 

Detinue  lies,  where  tax  collector,  without  authority  of  law,  has 
unlawfully  seized  personal  property  of  natural  private  person,  pp. 
282,  283. 

Distinguished  in  In  re  Ayers,  123  U.  8.  500,  31  L.  228,  8  8.  Ot. 
180,  holding  acts  complained  of  to  be  acts  of  State  of  Virginia. 

States. —  Goupons  of  Virginia,  negotiable  by  dellTery  merely,  and 
receiyable  in  payment  of  taxes,  were  not  "bills  of  credit"  witliin 
prohibition  of  Gonstitutlon,  not  being  issued  as  substitute  for 
money,  p.  284. 

Approved  in  Bragg  t.  Tuffts,  49  Ark.  563,  6  8.  W.  162,  treasttry 
warrants  of  Arkansas  held  void;  Hunt,  Appellant,  141  Mass.  520. 
6  N.  B.  556,  holding  certificates  of  deposit  of  national  banks,  TaJld. 

Distinguished  in  Wesley  ▼.  Bells,  90  Fed.  157,  160,  holding  bond 
scrip  of  South  Garolina,  to  be  "  bills  of  credit,"  and  void. 

Oonstitational  law  —  States. —  State  and  government  of  State 
are  not  identical.  Immunity  from  suit  does  not  exempt  State  from 
operation  of  constitutional  provision,  respecting  impairment  of  con- 
tracts,  and  collector,  distraining  property  without  authority  of  law. 
cannot  assert  his  official  character  as  defense  to  suit,  by  party  in- 
jured, pp.  286-292. 

Approved  in  Hans  v.  Louisiana,  134  U.  S.  16,  33  L.  847,  10  8.  Ot. 
507,  but  dismissing  direct  suit  against  State;  Pennoyer  v.  McOon- 
naughy,  140  U.  S.  10,  14,  35  L.  365,  366.  11  8.  Ot.  701,  703,  affirming 
S.  G.,  14  Sawy.  588,  589,  43  Fed.  199,  200,  holding  suit  maintainable 
against  land  commissioners  to  restrain  certain  illegal  acts;  Reagan 
▼.  Farmers'  Loan,  etc..  Go..  154  U.  S.  389.  38  L.  1021,  14  S.  Ot.  1051. 
Slid  Ghicago,  etc.,  Ry.  v.  Dey,  35  Fed.  871,  1  L.  R.  A-  748,  and  a^ 
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railroad  commission  from  enforcing  unjnst  latss, 
:  Ifercantfle  Tmst  Go.  ▼.  Texas,  etc^  By.,  61  Te6.  642  bold- 
^  rtmHarlr;  Scott  ▼.  Donald,  165  U.  S.  112,  41  L.  068,  17  a  Ot 
ML  aqnlty  will  enjoin  constables  from  selling  property  under  nn- 
■■tffUifhmsl  statnte;  Tlndal  ▼.  Wesley,  167  U.  S.  220,  42  L.  142, 
n*  S.  Ct  776,  secretary  of  State  denied  defense  in  suit  to  recorer 
Rtl  yroperty:  Head  ▼.  Porter,  48  Fed.  485,  486,  487,  488,  sustaining 
Cor  infringement  against  officer  of  United  States;  President, 
T.  8ang<^.  62  Fed.  180,  action  against  State  trcasnrer  to  enjoin 
of  fnnds  under  unconstitutional  act;  Mills  t.  Green,  67 
M.  8X,  mtrainlng  registration  officer  from  carrying  out  provls- 
«f  oncofistitutloDal  registration  laws;  Western  Union  Tel.  Ck>. 
V  H^dersoQ.  68  Fed.  594,  reriewlng  authorities,  and  holding  suit 
auditor  In  certifying  certain  valuations,  not  suit  against 
Metropolitan  Ufe  Ins.  Go.  t.  M'Nall,  81  Fed.  893,  action 
superintendent  of  insurance  held  not  suit  against  State; 
t^iTtor  T.  LouisTille,  etc,  R.  Go.,  88  Fed.  356,  60  U.  8.  App.  181, 
sftlw  against  board  of  equalization,  to  enjoin  them  from  certifying 
IB  valuation;  Scottish  Union,  etc.,  Ins.  Go.  ▼.  Herriott,  —  Iowa, 
".  80  S.  W.  666,  holding  action  against  State  treasurer  to  recover 
kaek  taxes,  not  suit  against  State;  Warren  v.  Kelley,  80  Me.  532, 
Q  AtL  94,  holding  State  officer  liable  for  taking  property  by  process 
%  rvm,  tsBoing  from  State  court  against  foreign  vessel;  Waters 
Co.  V.  Electric  Go.,  43  S.  G.  169,  20  S.  B.  1007,  holding  State 
tadl«pensab1e  party  in  action  between  power  companies  for 
Gninert  v.  Spalding,  104  Wis.  212,  78  N.  W.  613,  holding 
an  «f  covemor  as  to  certain  grants  of  land,  not  act  of  State:  dls- 
■silaft  optntons  tn  In  ve  Ayers.  123  U.  S.  510,  513,  31  U  231,  282, 
•  1  CL  Ufi,  187,  majority  holding  suit  virtuaUy  against  State,  and 
■rt  maintainable;  Robertson  v.  State,  109  Ind.  100,  10  N.  B.  592, 
■aJorttj  holding  court  had  no  jurisdiction  to  settle  title  to  office  of 
Iwff f  na  nt-govgmor ;  generally  In  In  re  Gomingore,  96  Fed.  562,  and 
Mnwm  V.  Bppa,  91  Va.  736,  21  S.  B.  122.  27  L.  R.  A.  679. 

ZHsdagalahed  In  Hagood  v.  Southern,  117  U.  S.  70,  29  L.  811.  6  8. 
CT  C17.  holding  comptroller-general  could  not  enter  appearance  of 
and  detend  for  It  In  his  name;  In  re  Ayers,  128  U.  8.  501,  81  L. 
H  &  Ct.  180,  where  acts  of  auditor,  etc.,  were  held  acts  (^  State 
if  VInctela;  Belknap  v.  Schlld,  161  U.  S.  19,  20,  21,  40  L.  602.  603. 
S  9.  Ot  446.  holding  United  States  necessary  party  to  bill  to  enjoin 
tar^nupemcot  from  use  of  patent  in  navy  yard;  Fitts  v.  McGhee, 
n  r.  a.  6i27,  529.  19  S.  Gt  273,  274,  dismissing  suit  against  governor 

•ral  to  test  constitutionality  of  law  reducing  tolls; 
?«•  Fire  luR.  Go.  v.  Herriott.  91  Fed.  715,  dismissing  bill 
^  getflgu  corporation,  effect  of  which  was  to  compel  State  to 
sSmt  H  to  earry  on  business  there;  Ball  v.  Rutland  R.  Go.,  93  Fed. 
SI*.  4lBDilasiDg  action  against  State  officers,  to  test  validity  of  stat- 
ic is^atrtiig  sale  of  mileage  books  by  railroad;  State  v.  Auditor, 
4r  Ia  Ana.  1696,  18  80.  752,  holding  auditor  could  not  queatloa 
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coQstitutloaallty  of  act  In  action  against  him,  to  compel  performance 
of  duty;  Lowry  v.  Thompson,  25  S.  C.  421,  1  S.  E.  145,  suit  against 
commissioners  of  sinking  fund,  held   suit  against  State. 

States. —  Question  whether  suit  is  against  State,  and  within  pro- 
hibition of  Seventh  amendment,  is  not  always  determined  by  refer- 
ence to  nominal  parties  on  record,  but  provision  is  to  be  substan-       '^t 
tially  applied  in  furtherance  of  its  intention,  p.  287.  ^  ^ 

Approved  in  In  re  Ayers.  128  U.  S.  487.  81  L.  223,  8  S.  Ot  173.  ^^ 

holding  bill  in  equity  against  auditor,  and  other  State  officers,  in  *^^ 

reality    suit  against  State;  Railroad  Ck>mmr8.  v.  Pensacola,  etc^  '^i 

R.  R.,  24  na.  461,  12  Am.  St  Rep.  224,  5  So.  131,  2  L.  B.  A.  606»  ^'^r 

holding  suit  against  State,  though  not  named  in  record.  '^z 

Taxation  laws  of  State  are  often  adjudged  void,  in  particular 


cases,  BB  regulating  commerce  or  impairing  contracts,  p.  295.  /^  ^ 

....  "*^  5 

Approved  in  Wade  v.  Kimberley,  5  Ohio  O.  O.  44.  s,^/ 

TTnited  States. —  Individual  cannot  plead  State  statute,  whlc^'^2|j 
violates  Federal  Oonstitution,  as  his  authority  for  taking  or  holdioi^  '^  i 
property  to  which  citizen  asserts  title  or  possession,  p.  292.  ]^^^ 

Olted  in  Wolfe  v.  Pearson,  114  N.  0.  682,  19  &  B.  266,  withoY^^«ini 
particular  application.  w  ^  ^ 

Dettnue  against  collector,  for  unlawful  selsure,  is  itself  porel^Z^  ^ 
defensive,  its  object  being  to  restore  status  in  quo  as  it  was  wh 
right  to  be  vindicated  was  invaded,  like  preventive  remedy  of  Ut^ 

96.  -^^^ 


junction  in  equity,  p.  296 

8«tM>if  may  be  subject  of  contract,  and  it  Is  not  then  ^^V^^^^  iff^^^^ 
upon  law  of  lex  fori,  nor  can  it  be  impaired  by  subsequent  legl^^^M/^ 
tion,  p.  800.  ^rjZ^^ 

Olted  generally  In  McOahey  v.  Virginia,  186  U.  8.  686,  84  U  ^/^^ 
10  a  Ot  980.  ^;i^^ 

Oonstitutional  law. —  To  take  aU  remedy  for  enforcement  of  <^^  mw,^ 
Is  to  take  right  its^f,  p.  803.  ^Sbl^ 

Ooorts. —  Unconstitutional  laws  of  State  are  not  within  st^rj^diu 
nuUting  State  laws  rules  of  decision  In  FedMal  court.  In  cases  ^kjJ^  k  J' 
tiiey  apply,  pp.  808,  804.  ^  hoi^ 

Statutes. —  One  part  of  statute  may  be  enforced  as  vali^^  (k/^^C^tton 
another  declared  void,  but  parts  must  be  so  distinctly  Bep^^T^  ^ 
tlMtt  each  can  stand  alone,  pp.  804,  807.  ^aJ^^^ 

Approved  In  Baldwin  v.  Franks,  120  U.  a  688,  689,  80  U  7<fJ*7''^<t^  ^ 
7  S.  Ot  600,  661,  holding  whole  of  f  6619,  R.  &.  invaUd«  ao^j^  f.  y^ 
applicable  to  faets  of  case;  Pollock  t.  Farmers'  Loan,  etc^  «|3^  csb!!^ 

fT    a    taut    so  T.    119R    IK  ft    Of    09A    hAliUfiflr  1nr»AmA  tJLT  lnv«  ^        ^'PObi 


U.  8.  686;  80  L.  1126,  15  8.  Ot  920,  holding  income  tax  Inva  "^      ^4^ 
whole;  Levis  t.  Newton,  76  Fed.  895,  holding  ordinance  valid<] 
certain  piovisisai  wsce  invalid;  In  rt  Wong  Hans,  108 
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^  ttep.  141«  41  Pac  684,  holding  penal  ordinance  could  only 
ridered  ts  an  Inseparable  whole;  State  v.  Indiana,  ertc.,  MIn. 
»  InL  579,  22  N.  B.  779,  6  L.  R.  A.  582,  and  n.,  holding 
iwpecttng  sinking  of  wells,  and  transportation  of  gas,  in- 
k  and  wholly  Toid;  Logan  y.  Stogsdale,  123  Ind.  875.  24 
W  8  L.  R.  A.  60,  and  n.,  whole  act,  providing  for  establish- 
tf  Ugh  ways,  h^d  void;  State  v.  Thomas,  138  Mo.  100,  39 
4S,  coQeeting  authorities,  and  holding  repealing  clause  of 
et  Ml,  as  part  of  that  act;  State  ▼.  Stewart,  52  Neb.  250.  71 
Ml,  where  two  amendatory  sections  were  held  inseparable 
lid:  John«Hi  t.  State,  59  N.  J.  L.  539,  37  Atl.  950.  88  U  R.  A. 
airs  act,  establishing  new  cour'^;  in  place  of  old,  held  void; 
fy-Oeoefal  ▼.  Dover,  62  N.  J.  L.  50.  40  AtL  643,  644,  holding 
•ct  f^  fOTonmait  of  towns  and  cities,  fell  with  void  pro- 
State  ▼.  O'Connor,  5  N.  Dak.  632,  67  N.  W.  826,  act  in  viola- 
eanoierce  clause  h^d  invalid  also  as  to  residents;  Robertson 
OQtt,  97  Va.  801,  33  8.  B.  619,  holdhig  act  invalid,  so  far  as  it 
[  t»  pevBoos  withoQt  limits  of  town;  dissenting  opinion  in 
.  GcfteMt  145  Ind.  490.  44  N.  B.  485,  38  L.  R.  A.  330,  majority 
r  aeetloa  of  liquor  statute  separable,  and  one  proviso  valid. 
lUter  In  The  Katie,  40  Fed.  482,  7  L.  R.  A.  58,  and  n.,  and 
et  V.  Oolmnbus  Const.  Co.,  49  N.  J.  Bq.  42,  28  AtL  492.  See 
8l  Bepu  605,  notei 

1  MT-^Oa  29  L.  198,  WHITB  v.  GRBBNHOW. 

L--Gte«olt  Court  has  Jurisdiction  of  case  arising  under 
OiaeUtution,  regardless  of  citizenship  of  parties,  wh«re 
■Mihofwy  exceeds  $500,  p.  808. 

la  Barry  t.  Bdmunds,  116  U.  8.  559.  29  L.  732,  6  S.  Ct 

Talldlty  of  Virginia  coupons;  Crystal  Springs  Land, 

Loa  Ansi^ea,  76  Fed.  154,  taking  Jurisdiction  in  case  of 

witboot  due  process  of  law;  Cox  v.  Gilmer,  88  Fed. 

\9mMtT  aUeced  Imprisonment  under  statute,  void  as  de- 

|«f  liberty  without  due  process  of  law;  dissenting  ophi- 

malla  T.  Fergus  Falls  Water  Co.,  72  Fed.  877,  878, 

atiajorlty  holding  Circuit  Court  had  no  Jurisdlc- 

ocmtract,  obligation  of  which  was  alleged  to  be 

r.  Union,  etc..  Bank,  152  U.  &  472,  38  L.  5ia 

u  ta  dissenting  opinion. 

te^r. —  Polndexter  t.  Greenhow    followed,  p.  806L 

Id   McOabey  t.  Virginia,  185  U.  S.  676,  84  L.  809, 
Vtrglnla  coupons  not  receivable  for  special 
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-  PioiBdsstsr  ▼•  Greeahow  foUowad,  p^.  lOi^ 
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DlsUngDlshed  In  McGahey  v.  Virginia,  135  U.  S.  676.  34  L.  309.  10 
S.  Ct  977,  where  Virgrinla  coupons  were  held  not  receivable  In 
payment  of  school  Ux  or  liquor  license;  Belknap  v.  Schlld,  161  U.  S. 
21,  40  L.  603,  16  S.  Ct  446,  holding  government  officer  could  not  be 
restrained  by  injunction  from  infringing  patent 

114  U.  S.  311-317,  29  L.  200,  ALLEN  ▼.  BALTIMORB,  BTO.,  R.  R. 

ConstitutionAl  law. —  Decided  in  accordance  with  Poindexter  t. 
Greenhow,  p.  314. 

Reaffirmed  in  Virginia  Coupon  Cases,  25  Fed.  660.  Approved  In 
Tindal  ▼.  Wesley,  167  U.  S.  220.  42  L.  142,  17  S.  Ot  776,  holding 
suit  to  which  secretary  of  State  was  a  party,  not  suit  against  State; 
Metropolitan  Life  Ins.  Go.  y.  BTNall,  81  Fed.  898,  and  Mutual  Life 
Ins.  Co.  y.  Boyle,  82  Fed.  710,  where  suits  against  superintendent  ot 
insurance  were  held  not  suits  against  State. 

Distinguished  in  Hagood  y.  Southern,  117  U.  S.  69,  29  L.  811,  6 
S.  Ct  616,  holding  comptroller-general  could  not  defend  In  name  of 
State,  action  for  specific  performance;  McGahey  y.  Virginia,  135  U. 
S.  676,  34  L.  309,  10  a  Ct  977,  holding  coupons  not  receiyable  in 
payment  of  certain  school  taxes  and  liquor  licenses;  Fltts  y.  McGhee, 
172  U.  S.  527,  529,  19  S.  Ct  273,  274,  holding  suit  against  attorney- 
general  and  solicitor,  to  restrain  reduction  of  tolls,  a  suit  against 
State;  Manchester  Fire  Ins.  Co.  y.  Herriott,  91  Fed.  715,  dismiaslng 
bUl  to  compel  auditor  to  issue  certificates  to  for^gn  corporation  to 
do  business  in  State;  Ball  y.  Rutland  R  Co.,  93  Fed.  518,  holding 
suit  against  State's  attorney,  to  test  yalidity  of  statute  requiring 
railroad  to  sell  mileage  tickets,  a  suit  against  State;  Lowry  y. 
Thompson,  25  S.  C.  422,  1  S.  B.  145,  holding  suit  against  goyemor, 
etc.,  for  recoyery  of  title  deed,  action  against  State,  and  not  main- 
tainable. 

Injunction  to  restrain  collection  of  taxes  by  distraint  of  rolling- 
stock  and  other  property  of  railroad,  after  tender  of  payment  in 
tax-recelyable  coupons,  is  proper  remedy,  there  being  no  adequate 
remedy  at  law,  pp.  314-317. 

Approyed  in  Pennoyer  y.  McConnaughy,  140  U.  S.  10,  14,  19,  35  L 
365,  367,  368,  11  S.  Ct.  701,  703,  704,  affirming  S.  C,  14  Sawy.  588, 
591,  43  Fed.  199,  201,  sustaining  suit  In  equity  to  enjoin  land  commis- 
sioners from  selling  land;  Reagan  y.  Farmers'  Loan,  etc.,  Co.,  154 
U.  S.  3S9,  38  L.  1021,  14  S.  Ct  1051,  reylewing  authorities,  and 
holding  court  had  jurisdiction  of  suit  to  enjoin  railroad  commission 
from  enforcing  unjust  rates;  Scott  y.  Donald,  165  U.  S.  112,  41  L. 
653,  17  S.  Ct  263.  equity  will  enjoin  constables  from  seizing  property 
under  authority  of  unconstitutional  statute;  President  etc.  y.  Sanger, 
62  Fed.  181,  sustaining  suit  by  Yale  College,  to  restrain  State 
treasurer  from  diverting  certain  funds;  Western  Union  TeL  Co.  y. 
Henderson.  68  Fed.  597.  holding  court  had  jurisdiction  of  bill  to 
restrain  auditor  from  making  valuations  under  alleged  void  statute; 
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Rj.  T.  Aaheyille,  69  Fed.  360,  allowing  railroad  r^nedy 
rf  jiJviicUoii,  where  legality  of  tax  was  disputed;  dissenting  opin- 
io In  In  re  A^en,  123  U.  S.  510,  514.  31  L.  231.  232.  8  S.  Ot  185. 
ST.  Bftjorlty  denjing  injunctioii  to  restrain  bringing  of  snits  to 
mimtm  oidlectloii  of  taxes;  Tennessee  v.  Union,  etc..  Bank.  152  U.  8. 
a  88  Lu  5ia  14  8.  Gt  600.  obiter;  In  re  Tyler,  149  U.  S.  188,  87 
L  Wl,  13  8.  Ot  792,  argn^ido. 

OlMtiiiriiished  In  Hagood  y.  Sontbem.  117  U.  S.  71,  29  L.  811,  6 
1.  Cl  617,  action  to  compel  specific  performance  of  contract  by 
%  In  re  Ayert,  128  U.  S.  500.  81  L.  228,  8  S.  Ot  180.  refusing 
which,  in  effect  was  intended  to  prevent  State  from 
Ito  contract;  Sbelton  ▼.  Piatt  139  U.  S.  598.  35  I..  277.  11 
t  Ot  6tt.  holding  injonction  did  not  lie  to  restrain  collection  of 
■ccal  tax:  B^knap  ▼.  Schild,  161  U.  S.  18,  21,  40  L.  602.  603.  16 
L  Ct  44S,  446,  dismissing  bill  to  enjoin  infringement  from  use  of 
ftusA  by  fforemment  officers  in  navy  yard;  Bates  ▼.  Taylor.  87 
TsB.  S30L  11  8.  W.  268.  3  L.  R.  A.  319.  and  n.,  holding  court  could 
governor  In  matter  of  issuing  certificates  of  election. 


m  U.  8.  817-^23,  29  L.  202,  OARTBR  v.  GREBNHOW. 

. —  Sixteenth  clause  of  R.  S.,  f  629.  giving  Circuit  Court 
irrespective  of  amount  or  citizensbip.  wbere  State  law 
Federal  rights,  does  not  embrace  trespass  against  collector 
to  Tlrglala,  who,  having  rejected  tender  of  tax-receivable  coupons, 
to  colloct  tax  by  selsure  and  sale  of  personal  prop^ty  of  plaia- 


CttoA  lA  McGahey  ▼.  Virginia,  185  U.  8.  677,  678,  34  L.  309,  810,  10 
1  Ot  9rn.  978,  and  McOuUongh  t.  Virginia,  172  U.  a  106.  19  &  Ot 


In  any  Judicial  proceeding  necessary  to  vindicate  rights 
contract  with  States,  individual  has  right  to  judicial  deter- 
declaring  nullity  of  legislative  attempt  to  impair  its  obli- 
bat  DO  direct  action  for  denial  of  right  secured  by  contract 
vin  He  pu  322. 

jL99coved  in  U  re  Ayera,  123  U.  8.  504.  81  L.  229.  8  S.  Ot  182, 
State  could  not  be  sued  through  Its  officers  on  contract  to 
covpons  for  taxes. 


IM  17.  8.  S2S-324,  29  U  204,  PLEASANTS  v.  GRBBNHOW. 

Cb—UtHtlijiisl  law. —  Decided  in  accordance  with  Carter  v.  Qreen- 
h»«.  nysa,  p.  824. 

te  McQahey  v.  Virginia,  185  U.  a  67a  84  U  810,  10  8.  Ot 


U«  C.  8.  S2&-338.  29  L.  205,  MARYB  v.  PARSONS. 

Itatts. —  Since  there  Is  no  remedy  by  suit  to  compel  State  to  i>ay 
t^  ilK<a.  one  holding  unpaid  Virginia  cobpons  cannot  maintain  ac- 
s-^a  far  broach  of  same^  p.  828. 


) 
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Cited  in  Ghristiaii  ▼.  Atlantic,  etc.,  R.  R.,  133  IT.  S.  243,  33  L.  593, 
10  S.  Ot  263.  dismissing  action  on  bonds,  when  State  was  Indis- 
pensable party. 

States. —  Damages  suffered  by  creditor,  from  known  inability  or 
unwillingness  of  debtor  to  perform  bis  obligations,  is  damnum 
absque  injuria,  and  not  actionable;  accordingly,  complainant  held 
not  entitled  to  r^ef  as  holder  of  Virginia  coupons,  where  be  owed 
no  taxes  or  other  debts  to  St&te,  but  was  simply  prevented  from 
skiing  same  by  State's  refusal  to  accept,  p.  829. 

Olted  in  Hagood  y.  Southern,  117  U.  8.  64,  29  L.  809,  6  &  Ot  618» 
holding  general  refusal  to  accept  reyenue  bond  script,  not  action- 
able; In  re  Ayers,  123  U.  S.  496,  81  L.  226,  8  S.  Ot  178,  refuiring  In- 
junction in  fayor  of  assignor  of  Virginia  coupons;  Parsons  t. 
Slaughter,  68  Fed.  880,  dismissing  Parsons'  bill  after  he  had  ten- 
dered the  coupons  in  payment  of  other  parties'  taxes. 

Distinguished  In  Virginia  Ooupon  Oases,  25  Fed.  656,  664,  enjofai- 
ing  leyy  for  taxes  after  tender  of  Vlrgrinla  coupons. 

6tate8. —  It  is  only  when  in  hands  of  taxpayers  or  other  debtors 
that  Virginia  coupons  are  receiyable  In  payment  of  taxes  and  debts 
due  the  State,  p.  829. 

Courts. —  No  court  sits  to  determine  questions  of  law  In  theai; 
there  must  be  litigation  upon  actual  transactions  between  real  par- 
ties, growing  out  of  controversy  affecting  legal  or  equitable  rights 
as  to  person  or  property,  p.  880. 

State  cannot  be  compiled  to  perform  its  contracts  with  Indi- 
viduals unless  State  consents  to  be  sued,  per  Bradley,  J^  dlsse&t* 
ing,  p.  832. 

Approved  in  State  v.  Jumd,  38  La.  Ann.  840,  refusing  to  compel 
auditor  to  assess  tax  to  pay  Interest  on  bonds. 

States. —  Oitieen  cannot  be  harassed,  injured  or  destroyed  by  un- 
constitutional laws  without  having  some  legal  means  of  resistance 
or  redress;  but  this  is  when  State  is  moving  party;  right  to  these 
means  of  redress  Is  very  different  thing  from  right  to  coerce  State 
into  fulfilment  of  Its  contracts,  per  Bradley,  J.,  dissenting,  p.  836. 

Approved  in  Western  Union  Tel.  Oo.  v.  Henderson,  68  Fed.  595» 
reviewing  authorities,  entertaining  suit  to  restrain  auditor  from 
acting  under  alleged  unconstitutional  statute. 

Distinguished  in  Parsons  v.  Slaughter,  63  Fed.  879,  dismissing 
bill  relating  to  same  coupons. 

Miscellaneous.— Oarier  v.  Greenhow,  114  U.  S.  823,  29  L.  204, 
Pleasants  v.  Greenhow,  114  U.  S.  324,  29  L.  206,  and  McOullousb 
V.  Virginia,  172  U.  S.  106,  19  S.  Ct.  135.  citing  historically;  McGabear 
V.  Virginia,  135  U.  a  678,  84  L.  310,  10  S.  Ot  978,  in  statement  of 
case  by  court 
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m  17.  8.  88&-e4a  29  L.  240,  MOORB  T.  GREBNHOW. 

Btatm. —  Xaadamiis  to  compel  officers  of  Virginia  to  recelre  eo«> 
9HB  tm  pmjmmkt  of  ilc^ise  taxes,  refused  because,  under  decision 
if  AMtoal  T.  Oreenbow,  107  U.  8.  700,  27  L.  468,  2  8.  Ot.  91,  remedy 
If  Tlrstnia  act  of  January  14, 1882,  Is  adequate,  pp.  889,  840. 

Ottad  fai  Tiiylnia  Ooupon  Oases,  26  Fed.  602,  holding  coupons  of 
TkfWa  Bosl  be  receiTed  for  yerlflcation  in  manner  provided  by 
Ml  «r  JajBoary  14,  1882;  McCuUongb  t.  Virginia,  172  U.  &  106^  19 
t.  OL  UB,  blstorlcally. 

m  U.  &  840^355,  29  L.  186,  BAST  ALABAMA  RT.  t.  DOB. 

. —  Grant  of  right  of  way  to  ralfaroad  and  its  **  assigna,"^ 
mere  easement,  not  an  estate  capable  of  sale  on  execution* 
from  tbe  franchise  to  run  the  railroad,  p.  360. 

Apptvred  tn  Louiarille,  etc,  Ry.  t.  Boney,  117  Ind.  607,  20  N.  B. 
01  S  I«.  R.  A.  438,  and  n.,  annulling  order  to  sell  roadbed  to  pay 
eatractor'B  judgment ;  Farmers*  Loan,  etc.,  Oo.  ▼.  Oanada,  etc.* 
«r^  127  lAiL  261,  26  N.  B.  786,  11  L.  R.  A.  746,  and  n.,  laborer's  Uen 
■■St  te  enforced  against  railroad  as  an  entirety;  Fort  Worth,  etc^ 
ty.  T.  Jennings,  76  Tex.  877,  18  8.  W.  271,  8  L.  R.  A.  182,  and  n^ 

ft  couTcy  part  of  its  right  of  way  to  additional  road 

tlw  same:  Railway  t.  Railway,  2  Tex.  Oiv.  App,  666,  22  &  W. 

i%lit  of  way  still  remains  property  of  grantee,  notwithstand- 

fiorfeitore  of  its  charter;  Yellow  River  Imp.  Oo.  t.  Wood  Oo.» 

61  N.  W.  1006,  17  L.  R.  A.  06,  and  n.,  dama  of  river 

It  company  not  taxable  as  realty;  State  ▼.  Anderson, 

S88»  68  N.  W.  749,  transfer  franchises  and  necessary  prop- 

mi  electi'lc-ilght  company  to  street  railway  does  not  release 

from  taxation;  Bufaula  Water  Oo.  y.  Addyston  Pipe,  etc,  Oo., 

660,  8  So.  28,  query,  whether  materialman  can  satisfy  his 

of  water  company's  necessary  property. 

Dtattngoiabed  in  Gardner  ▼.  Mobile^  etc.,  R.  R.,  102  Ala.  647,  48 

Aa.  9L  Bep.  91, 16  So.  274,  right  of  way  owned  in  fee  by  abandoned 

nlbvod  la  aol^tect  to  execution;  Purlfoy  ▼.  Lamar,  112  Ala.  182,  20 

Hsl  977,  pcrmfttlng  sale  for  taxes  of  railroad  lands  owned  in  fee. 

^ — Federal  courts  possess  an  independent  Jurisdiction  and 
their  own  judgment  on  meaning  of  State  laws,  and  adc^t 
interpretation  thereof  in  applying  them  to  contracts  and 
prior  to  interpretation  by  State  courts,  p.  868. 

IM  U.  B.  865-878,  29  L.  162,  THB  BBLOBNLAND. 

r. —  Any  conrt  of  admiralty  which  first  obtains  Jurla> 
can  adlndf^t^  aalTage  or  collision  case  arising  on  high  seaa, 
bodi  Ctaa  rssssls  and  tlioae  Intarsatad  belong  to  f orsign  conn- 
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Approved  in  The  Noddlebum,  12  Sawy.  228,  30  Fed.  143,  affirming 
12  Sawy.  133,  28  Fed.  857,  taking  Jurisdiction  of  libel  for  tort  to 
British  seaman;  Panama  R.  R.  y.  Napier  Shipping  Co.,  166  U.  S. 
286.  41  L.  1006.  17  a  CL  674.  domestic  court  will  try  Ubel  for  tort 
in  foreign  harbor;  The  Lamington,  87  Fed.  757,  approving  rule. 

Admiralty  Court  will  not  take  jurisdiction  of  controversies  be- 
tween foreigners  arising  on  high  seas,  where  governed  by  laws  of 
eouBtry  to  which  they  belong,  or  parties  have  agreed  to  resort  only 
to  domestic  tribunal,  p.  363. 

Admiralty  Courts  will  often  not  take  Jurisdiction  of  suit  for  for- 
eign seamen's  wages  or  ill-treatment,  except  on  consent  of  their 
consul;  but  where  voyage  is  completed  or  seam^i  have  been  dis- 
missed or  treated  with  great  cruelty,  It  will  entertain  Jurisdiction 
sometimes  ev^i  against  consul's  protest,  p.  364. 

Approved  in  The  c^lrlus,  47  Fed.  827,  taking  Jurisdiction  of  sea- 
men's libel  for  wages,  British  consul  so  requesting;  The  Walter  D. 
Wallet,  66  Fed.  1011,  refusing  Jurisdiction  of  seaman's  libel,  in  con- 
formity with  consul's  request;  The  City  of  Carlisle,  39  Fed.  815.  6 
L.  R.  A.  60,  upholding  seamen's  claim  against  British  ship  for  tort; 
Wilson  V.  The  John  RIston,  35  Fed.  664,  upholding  libel  for  foreign 
seaman's  wages;  Camille  v.  Couch.  40  Fed.  176,  refusing  to  take 
Jurisdiction  of  seaman's  claim  for  tort,  where  settled  by  consul; 
The  Noddlebum,  12  Sawy.  229,  30  Fed.  143,  allowing  damages  to 
British  seaman  for  tort  on  British  vessel;  Bolden  v.  Jensen,  70  Fed. 
609,  sustaining  Jurisdiction  of  foreign  seaman's  libel  for  cruelty  on 
Chilian  ship;  The  Egyptian  Monarch,  36  Fed.  775,  to  point  that  sea- 
men's wages  controlled  by  lex  loci  contractus;  The  Topsy,  44  Fed. 
685,  refusing  to  r^inqulsh  jurisdiction  of  seaman's  libel  at  consul's 
request 

Admiralty  Court  will  take  jurisdiction  of  controversies  between 
foreigners  arising  outside  its  own  territory,  where  governed  by  com- 
mon law  of  nations,  unless  special  reasons  appear  against  It,  p.  365. 

Approved  In  Slocum  v.  Western  Assur.  Co..  42  Fed.  236,  uphold- 
ing jurisdiction  on  insurance  policy  executed  in  South  America  on 
cargo  traded  there;  Fairgrleve  v.  Marine  Ins.  Co..  94  Fed.  687,  up- 
holding Jurisdiction  of  suit  on  insurance  policy  between  foreigners, 
but  Issued  in  Chicago. 

Admiralty. —  Where  It  is  discretionary  with  trial  court  to  take 
Jurisdiction  over  controversy  between  foreigners  arising  on  high 
seas,  this  discretion  will  not  be  disturbed  on  appeal  unless  cleariy 
abused,  p.  368. 

Admiralty. —  In  controversy  arising  on  high  seas  between  for- 
eigners, court  will  administer  general  admiralty  law  as  understood 
by  country  in  which  it  sits,  except  In  so  far  as  the  law  of  both  na- 
tions represented  In  the  controversy  makes  same  variation  from 
maritime  law  of  forum,  pp.  369,  370. 
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Ipfmred  to  LlTerpool  Steam  Co.  r.  Phenlx  Ins.  Co..  129  U.  S. 
441  32  L.  793,  9  S.  Gt  473,  American  courts  do  not  recognize  mle 
«f  maritime  law  sustaining  exemption  from  liability  for  employee's 
K^igeoce;  Tlie  John  G.  Stevens,  170  U.  S.  127,  42  L.  975,  18  S.  Ot 
SSa  sdmlPlstCTlpg  maritime  Hen  law  as  understood  in  United  States; 
TW  Brantford  aty,  29  Fed.  383,  upholding  llabUity  for  tort,  al« 
not  allowed  by  British  law;  The  Lamlngton,  87  Fed.  754» 
British  seaman's  libel  for  tort  of  British  ship,  goyemed  by 
law;  Oard  t.  Hine,  89  Fed.  820,  argnendo. 

OoQialon. —  International  roles  of  navigation,  as  revised  aad 
adopted  by  Congress,  1885,  are  generally  accepted,  p.  370,  note. 

Approved  In  The  Oregon,  158  U.  8.  201,  89  L.  961,  10  S.  Ot  811, 
s  eoIUskm  case;  Richelieu  Nav.  Co.  v.  Boston  Ins.  Co.,  136  V,  8.  ^SL, 
M  U  406,  10  S.  Ot  937,  case  of  stranding  of  vessel;  The  New  York, 
ITS  C.  8.  19T,  20  8.  Ot  71,  collision  case  between  Canadian  and 
IMted  States  veas^ 


Steamer  held  liable  for  night  collision  with  bark, 
tar  Ciiliirs  to  keep  inroper  lookout  and  reduce  speed,  pp.  371,  372. 

fWlowed  in  The  Patria,  92  Fed.  414,  steamer  liable  for  want  of 
kMdMmt  ate 


CWWafam  —  Wliere  facts  as  found  by  lower  court  deaiiy  indicata 
BccUgenoa,   lack  of  express  flndlng  of  negligence  is  immaterial. 

%  S72. 

Cbed  in  Williams  v.  United  States,  137  U.  S.  136,  34  L.  598,  U  S. 
Cl  SU  argnendo,  whether  certain  finding  was  of  law  or  fact 

114  U.  &  878-^e,  29  L.  167,  WAUDBN  v.  KNBVAL8. 

Fabtte  landa.— Railroad  route  Is  "definitely  fixed"  under  land 
fiaat  act  *Bd  lands  are  withdrawn  from  entry  when  map  of  route 
b  filed  with  and  accepted  by  secretary  of  interior,  p.  874. 

roUowad  In  Sioux  aty,  etc..  Land  Co.  v.  Griffey,  148  U.  a  88,  36 
L  «.  12  8.  Ct  868,  St  Paul,  etc.,  R.  Co.  v.  Ward,  47  Minn.  44,  49 
X.  W.  4(00.  Misaourt  etc.  By.  v.  Cook,  163  U.  8.  497,  41  L.  241,  16 
I.  CL  Ifleo.  and  8t  Paul,  etc..  By.  v.  Sage,  71  Fed.  49,  50,  36  U.  8. 
APit.  840.  Approved  In  Wisconsin  Cent.  R.  Co.  v.  Price  Ca,  64  Wis. 
sn.  on,  SOB,  26  N.  W.  98,  where  title  passed  upon  completion  of 
imdi  United  States  v.  McLaughlin,  12  Sawy.  191,  30  Fed.  155,  ap- 
9iM  to  Central  Pacific;  Wineman  v.  Gastrell,  53  Fed.  706,  2  U.  8. 
kpp  4A  In  deciding  when  swamp  land  title  passed. 

Msrtngnlahed  In  Hamblin  v.  Western  Land  Co.,  147  U.  8.  085,  87 
L  271.  13  S.  Ct  855,  where  location  did  not  conform  to  require* 
of  art;  Weatem  Land  Co.  v.  Hamblin,  79  Iowa,  545,  44  N, 
rvla  baa  no  application  where  location  unauthorized. 


r.«  C.  &  S76-88t  29  L.  168,  PBNN  BANK  v.  FURNESS. 

.*—  Where  It  Is  agreed  to  pay  retiring  partner  in  flirm, 
btHeved  to  be  solvent  a  certain  sam  as  bis  share,  and 
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new  firm  discounts  its  paper  at  bank  to  paj  snch  share*  Hmn^ 
not  bold  old  firm  for  snch  debt,  p.  879. 

Partnsrahip. —  Where  retiring  partner  withdraws  part  of  capital, 
with  agreement  that  others  pay  debts,  he  most  restore  it  so  far  aa 
necessary  to  pay  existing  creditors,  thouiii  transaction  was  boa* 
fide,  p.  380. 

Not  cited. 

114  U.  S.  381-387,  29  L.  170,  AURRBGCBCHBA  T.  BANGS. 

PnbUo  lands. —  Lands  Embraced  in  Mexican  dalm,  although  aot 
Included  in  Its  final  survey,  were  excepted  from  confirmation  onder 
act  of  1866,  confirming  granU  by  California  under  its  attempted 
disposal  of  school  lands  before  government  survey,  p.  386. 

k  Cited  in  United  States  v.  Curtner,  14  Sawy.  548,  88  Fed.  10,  con- 

W  atruing  railroad  grant  and  State  selection  of  lieu  lands;  United 

y  States  v.  Garretson,  42  Fed.  24,  as  distinguishing  between  reserve 

lands  and  those  subject  to  entry;  Lockhart  v.  Wills,  —  N.  Hex.  — ^ 

54  Pac  340,  arguendo. 

Public  lands. —  Pre-emptor  making  due  entry  on  land  embraced 
in  Mexican  claim,  but  not  included  within  limits  of  its  final  survey, 
has  better  title  than  claimant  who  has  patent  under  Invalid  selec- 
tion of  said  lands  by  State  of  California,  p.  886. 

Cited  in  United  States  v.  Curtner,  14  Sawy.  546,  38  Fed.  8i  ta 
point  that  California  could  not  select  lands  before  survey. 

114  U.  S.  387,  20  L.  172,  AUBRBCCBCHBA  V.  SINCLAIR. 
Adjudged  in  conformity  with  preceding  case,  q.  v. 

114  U.  8.  887-894,  29  L.  172.  AMY  v.  SHBLBT  CO.  TAXING  DI8T. 

Bet-off  and  counterclaim. —  Tax  debt  due  a  municipality,  and 
its  bonds  expressly  made  receivable  for  taxes,  come  clearly  within 
doctrine  of  set-otf,  p.  892. 

Oonstltational  law. —  Right  of  a  debtor  to  procure  obligatl<Mis  of 
his  creditor  and  use  them  as  set-off  Is  undeniable,  and  statute  ao 
providing  in  behalf  of  debtors  of  a  municipality  impairs  no  contract 
of  bondholders  and  divests  no  vested  rights,  p.  393. 

Constitutional  law. —  Tennessee  acts  of  1883,  providing  for  op- 
tional surrender  and  refunding  of  Memphis  bonds,  and  making 
them  receivable  for  back  taxes  at  same  rate  as  Flippln  bonds,  did 
not  divest  rights  of  holders  of  unpreferred  debts  of  the  dty  to  ase 
them  as  set-off  for  back  taxes,  nor  impair  their  contract  obligation, 
pp.  892-894. 

Cited  in  Bank  v.  Commissioners,  116  N.  C.  862,  21  S.  B.  417,  to 
point  that  municipality  may  compromise  with  its  debtors. 
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n*  r.  8.  804-401.  29  L.  130,  HUNTLEY  ▼.  HUNTLBY. 

ftsnds,  suitate  of. —  Verbal  agreement  by  one-third  owner  In 
tt|e  company  to  sell  one-sixth  Interest  to  A.,  applying  his  debt  to 
i.  Ii  payment,  thereafter  recognized  In  an  agreement  of  the  stage 
enopaay  vedting  A.  as  one-sixth  owner,  is  a  contract  executed,  and 
iM  wlUUn  the  statute,  p.  400. 

Cttsd  In  Btt>b  t.  AUen,  149  U.  8.  497,  87  U  826,  13  8.  Ot  965,  up- 
Mdliig  stoeklMrfder's  contract  as  completa 

m  n.  &  401-410,  29  L.  149,  STATE  BANK  y.  UNITED  STATB8. 

ITaltsd  States. —  Where  treasury  disbursing  clerk  gave  govem- 
mm  mooejM  to  brokers  for  speculation,  and  latter,  by  fraud,  ob- 
ntoed  firom  a  bank  sulHcIent  to  coyer  defalcations,  paying  It  to 
•rtwiilng  derk,  who  did  not  know  the  fraud,  goyemment  was  not 

to  refund  amount  to  bank,  pp.  400,  410.  ^ 

Gtted  In  HoUy  y.  Domestic,  etc.,  8oc,  92  Fed.  748,  holding  Inno-  | 

holder  of  misappropriated  trust  funds  could  not  bo  compelled  W 

Ii  pay  ttiem  to  own^;  Atlantic  Mills  y.  Indian,  etc,  BflUs,  147 
2T5,  9  Am.  8t  Rep.  702,  17  N.  E.  502,  holding  corporation 
not  rataln  moneys  fraudulently  obtained  by  its  defaulting 


m  U.  &  411-417,  29  L.  147,  THE  LAURA. 

TTslted  States. —  Constitutional  proylslon  Inyestlng  president  with 
putSoolng  power,  does  not  prohibit  remission  of  penaltlse  under 
1  8.,  I  52M«  by  secretary  of  treasury,  p.  414. 

Ipptored  in  Brown  y.  Walker,  161  U.  8.  601,  40  L.  822,  16  8.  Ot 
Ul.  tpboldlng  power  of  Congress  to  grant  immunity  from  penal 
pnecedlngs  on  eyidence  offered  before  interstate  commerce  com- 


OwstttatloBal  law. —  Contemporaneous  construction  and  long  ac- 
fttansaee  thereonder  are  of  great  weight;  applied  In  construing 
pnMtars  pardoning  power,  p.  418. 

AppcDTcd  In  Auffmordt  y.  Hedden,  187  U.  6.  829,  84  L.  679,  11  8. 
Ct  USt  foliowlng  practice  as  to  merchant  appraisers  of  imports; 
rWM  y.  dark,  143  U.  8.  691,  86  L.  809,  12  8.  Ot  504,  upholding  act 
wthorialsg  presldMit  to  take  certain  imports  from  free  list;  North- 
«a  Pac  R.  Oo.  y.  United  8tates,  36  Fed.  285,  in  construing  railroad 
ted  grast;  Rand  y.  United  States.  38  Fed.  667,  determining  fees  of 
tattsd  States  commissioners;  Northern  Pae.  R.  Co.  y.  Barden,  46 
fW.  821.  foflowlng  land  office  practice  as  tp  mineral  patents;  Hoyey 
y  StalK.  119  Isd.  409.  21  N.  B.  26.  upholding  legislature's  power  to 
asytom  trustees;  France  y.  Connor,  8  Wyo.  463,  27  Pac 
iwMimliiff  Bdmonds*Tucker  act  as  atfecting  dower  in 
^  iliifntini  opinion  in  Tront  etc.  Club  y.  Mather,  68  Yt 

YoL.  X  — 


!» 
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3M^  35  A^  S29,  33  L.  R  A.  574,  argaing  as  to  meaning  of  -  boat- 
;i>:e  wattfs.**    See  13  Am.  St  Rep.  143,  note. 

I>istingni8bed  in  Hilbnrn  t.  St  Paul,  etc.,  Ry.,  —  Mont  — ,  58 
Pwr.  S13;  role  only  applicable  wbere  vested  rights  have  been  ac- 
qolred. 

Fsnaltles  given  by  R.  8.,  i  4399  et  seq.,  to  informers  against  Tes- 
te! carrying  more  than  licensed  number  of  passengers,  are  expressly 
made  subject  to  possibility  that  secretary  of  treasury  will  remit 
same  before  trial,  p.  416. 

114  U.  &  417-429,  29  U  89,  BX  PARTB  WILSON. 

Courts. —  Supreme  CJourt,  having  no  Jurisdiction  of  criminal  cases 
by  error  or  appeal,  cannot  discharge,  on  habeas  corpus,  one  impris- 
oned under  sentence  of  Circuit  or  District  Court,  unless  in  excess 
of  its  Jurisdiction,  or  there  is  no  authority  to  hold  him  under  the 
sentence,  p.  421. 

Approved  in  Bx  parte  Harding,  120  U.  S.  784,  80  L.  825,  7  8.  Ot. 
781,  reusing  writ,  where  objection  was  to  formation  of  grand  Jury 
and  refusal  to  grant  compulsory  process  to  bring  in  witnesses; 
Nielsen,  Petitioner,  181  U.  S.  184,  83  L.  120,  9  8.  Ct  075,  discharg- 
ing prisoner  wh««  It  appeared  that  there  was  double  conviction; 
Homer  v.  United  States,  143  U.  S.  578,  86  U  269,  12  S.  Ct  625,  cit- 
ing cases,  denying  writ  where  question  b^ow  was  whether  scheme 
constituted  lottery;  In  re  Schneider,  148  U.  8.  166,  37  U  408,  13  S. 
Ct  572,  denying  petition  for  writs  when  objections  were  to  selec- 
tion of  Jury;  In  re  Prederich,  149  U.  S.  75,  87  L.  656,  13  8.  Ct  795^ 
collecting  authorities,  denying  application  wh^^e  writ  of  error  might 
have  been  prosecuted;  United  States  v.  Doherty,  27  Fed.  738,  dis- 
allowing recovery  of  penalty  for  refusal  to  answer  appraiser's  ques- 
tion found  incompetent;  Bx  parte  Farley,  40  Fed.  68,  issuing  writ 
where  grand  Jury  was  impanelled  without  authority;  Bx  parte 
Ulrich,  43  Fed.  663,  remanding  prisoner  where  complaint  was  that 
Jury  was  irregularly  discharged;  In  re  King,  51  Fed.  436,  collecting 
authorities,  refusing  writ  when  complaint  was  as  to  misconduct 
and  disqualification  of  Jurors;  Bx  parte  Busklrlc,  72  Fed.  22,  26 
U.  S.  App.  613,  discharging  prisoner  held  for  contempt  of  void  (M^er 
of  court;  In  re  Rowe,  77  Fed.  166,  40  U.  8.  App.  516,  citing  cases, 
remanding  prisoner  where  there  was  mere  defect  in  indictment; 
Bx  parte  Brandon,  49  Aric.  144.  4  8.  W.  452,  denying  writ  where 
prisoner  had  been  denied  trial  by  Jury;  In  re  Thompson,  9  Mont. 
389,  23  Pac.  984,  remanding  prisoner  when  verdict  was  alleged  to 
be  contrary  to  evidence;  In  re  McVey,  50  Neb.  483,  70  N.  W.  52,  dis- 
charging prisoner  {sentenced,  though  found  not  guilty  of  crime 
charged;  Bx  parte  Tice,  32  Or.  184,  49  Pac.  1089,  discharging  pris- 
oner where  Jury  was  discharged  without  authority;  Bx  parte  Craw- 
ford, 86  Tex.  Cr.  182,  36  S.  W.  93,  denying  writ  where  sentences 
were  cumulative;  Bx  parie  Rollins,  80  Va.  317,  discharging  prisoner 
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M0  vDder  micoDstltntlona]  statute;  dissenting  opinion  in  E3x  parte 
S6  Tex.  Cr.  13,  34  S.  W.  969,  majority  refusing  writ  where 
failed  to  designate  place  of  confinement,  as  required;  Ward 
T.  teiar.  70  Tex.  346,  8  Am.  St  Rep.  607,  8  8.  W.  52,  arguendo. 

ladlctnMat  and  information. —  R.  S.,  |  1022,  authorizing  certain 
iffeaaes  to  b«  prosecuted  either  by  Indictment  or  information,  does 
i»;  prectnde  prosecution,  by  information,  of  other  offenses  of  such 
may  be  so  prosecuted  consistently  with  Federal  Gonstita- 
laws,  p.  421. 

Crhatnai  law. —  General  rerdlct  and  sentence  on  two  counts,  ons 
«f  wideli  Is  good,  are  valid,  p.  421. 

ApproTed  in  In  re  Haynes,  80  Fed.  772,  where  one  of  two  indict* 
■cftts  wms  good,  defendant  was  denied  writ  of  habeas  corpus. 


law. —  Misrecital  of  verdict,  in  statement  of  intermedi- 
ate taqniry  whether  prisoner  had  aught  to  say  why  sentence  should 
aoc  be  pronounced,  is  mere  irregularity,  not  ground  for  habeas  cor- 
9H^  TL  421. 

▲pprored  hi  Stevens  v.  Fuller,  136  U.  S.  478,  34  L.  463,  10  S.  Ot 
I13L  fallnre  to  read  examination  of  poor  debtor  to  him,  etc,  not 


soxpna. —  Certified  copy  of  record  of  sentence  to  Imprlo- 
if  valid  upon  its  face,  is  sufficient  to  authorize  Iceeper  to 
without  any  warrant  or  mittimus,  pp.  421,  422. 

ta  Howard  v.  United  States,  76  Fed.  989,  43  U.  &  App. 
CS.  34  L».  B.  A.  513,  and  n.,  reviewing  authorities,  refusing  to  re- 
prteooer  held  under  defective  mittimus;  In  re  Greenwald,  77 
SSSw  warden  justified  in  holding  prisoner  under  judgment 
oo  tts  Cue;  Newberry  v.  State,  16  Ohio  O.  0.  218,  court  prop- 
«ty  iMimtttnl  one  under  indictment  for  murder  who  failed  to 
tm  tndictaient's  sufficiency;  In  re  Thayer,  69  Vt  316,  37  Atl. 
bdldlog  certified  copy  of  judgment  and  sentence  sufficient, 
odtttoma  defective. 


OoBstttntional  law. —  Scope  and  effect  of  many  constitutional  pro- 
flfllocw  ta  best  ascertained  by  bearing  in  mind  what  law  was  before» 
pi  422. 

Approved  in  United  States  v.  Sanges,  144  U.  S.  312,  36  L.  446,  12 
&  CC  60O,  construing  26  Stat  827,  828,  as  to  appeal  and  error,  in 
oT  common  law;  United  States  v.  Wong  Kim  Arl£,  169  U.  S. 
43  L.  8B3,  18  S.  Ct  469,  holding  native-bom  Chinaman  a  citizen, 
fetnteenth  amendment  to  Constitution. 

and  Information. —  In  England,  informations  by  at* 
wtthont  intervention  of  grand  jury,  were  not  allowed 
w  cmpHal  crimes,  nor  for  any  felony,  p.  423. 

Cltrd  tD  State  v.  Ah  Jim,  9  Mont  171,  23  Pac.  77,  quashing  in- 
it^em  tor  nnrder. 
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Oriznlnal  law. —  Felony,  at  common  law,  was  any  crime  wblch 
occasioned  total  forfeiture  of  otfender's  lands  or  goods,  p.  423. 

Approved  in  Bannon,  etc.  ▼.  United  States,  166  U.  S.  468.  39  L. 
496,  15  S.  Ot.  469,  holding  that  infamous  punishment  provided  did 
not  make  crime  a  felony;  Reagan  v.  United  States,  157  U.  S.  803. 
89  L.  710,  15  S.  Ot  610,  holding  crime  of  receiving  smuggled  goods 
not  a  felony;  Kurts  t.  Moffltt,  115  U.  a  499.  29  L.  460.  6  S.  Gt  152. 
arguendo. 

Criminal  law. —  Rulings  of  certain  Oircuit  and  District  Courts  as 
to  what  constitutes  Infamous  crime,  discussed  and  rejected,  pp. 
425.  426. 

Approved  in  Andrews  v.  Hovey,  124  U.  S.  717.  81  L.  563,  8  S.  Ot. 
685.  holding  construction  of  statute,  by  commissioner  of  patents, 
not  conclusive;  Capital  Traction  Co.  v  Hof.  174  U.  S.  41,  19  S.  Ot. 
596.  refusing  to  follow  line  of  decisions  in  courts  of  District  of 
Columbia. 

Indictment  and  information. —  Test  of  infamous  crime,  under 
fifth  amendment  to  Constitution,  is  whether  statute  authorizes  court 
to  award  infamous  punishment;  e.  g..  imprisonment  for  term  of 
years  at  hard  labor.  In  such  case,  he  may  not  be  put  upon  trial, 
except  on  accusati<m  of  grand  jury,  pp.  425,  429. 

Approved  in  United  States  v.  Petit.  114  U.  S.  480,  29  L.  94.  5  S. 
Ot  1190.  where  prisoner  was  sentenced  to  five  years'  hard  labor,  for 
counterfeiting;  Mackin  v.  United  States,  117  U.  S.  850.  851,  29  L. 
910,  911.*  6  S.  Ot  778,  reviewing  authorities,  where  prisoner  was 
charged  with  fraudulent  altering  of  poll-book,  etc.;  Ex  parte  Bain, 
121  U.  S.  18,  80  L.  858.  7  S.  Ot  787.  conviction  for  making  false 
report  as  bank  cashier;  Parkinson  v.  United  States.  121  U.  S.  282, 
80  L.  960,  7  S.  Ot  896,  conviction  for  fraudulent  voting;  Medley, 
Petitioner,  134  U.  S.  169,  33  L.  839.  10  S.  Ct  386.  law  changing  pun- 
ishment to  solitary  confinement,  held  ex  post  facto;  In  re  Mills.  135 
U.  S.  267.  84  L.  109,  10  S.  Ot.  763,  conviction  for  selling  liquor  to 
Indians;  In  re  Olaasen,  140  U.  8.  204.  85  L.  411,  11  S.  Ot  737,  citinir 
cases,  conviction  under  R.  S.,  §  5209;  Wong  Wing  v.  United  States, 
163  U.  S.  234,  237,  41  L.  142,  143.  16  S.  Ct  979,  981.  holding  impris- 
onment of  Chinese  at  hard  labor,  under  act  of  May  5.  1892.  un- 
lawful; United  States  v.  Tod.  25  Fed.  815.  816,  offenses,  under 
H  4746.  5418,  and  5479,  R.  S..  must  be  prosecuted  by  indictment; 
United  States  v.  Harmon.  34  Fed.  873.  holding  indictment  for  send- 
ing obscene  matter  through  mail  did  not  sufficiently  specify  same; 
United  States  v.  .Tohannesen,  35  Fed.  413.  informations  for  viola- 
tlons  of  revenue  laws,  held  demurrable;  Ex  parte  M*Clusky,  40  Fed. 
72.  78.  74,  holding  prisoners  could  not  waive  right  to  be  prosecuted 
for  larceny  by  indictment;  Ex  parte  Brown,  40  Fed.  S3,  assault  with 
Intent  to  kill;  United  States  v.  Smith,  40  Fed.  757,  758.  759.  760. 
refusing  to  allow  information  to  be  filed  for  intimidating  voters; 
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Vwittd  States  T.  Gobb,  48  Fed.  571,  sustaining  demurrer  to  Infor* 
■tttoa  for  Tfolatfon  of  Federal  election  laws;  United  States  y.  Sut- 
tH«  47  Fed.  130,  holding  adultery  an  infamous  crime  within  act 
if  Mardi  8,  1891,  as  to  appeals;  Bz  parte  Van  Yranken,  47  Fed.  889, 
BeSfaataig  cfrllian  prisoner  conyicted  by  court-martial;  United  States 
V.  Wong  Dep  Ken,  67  Fed.  209,  annulling  decree  sentencing  Chinese 
«»  State  prison,  under  Geary  act  of  1892;  United  States  t.  Gad- 
vaDadcr.  09  Fed.  679.  eml>ezzlement,  etc.,  from  national  bank,  de- 
■  itiiJ  In  IL  a,  f  5209;  Stokes  y.  United  States,  00  Fed.  598,  28  U. 
8.  App.  289,  construing  term  '*  infamous  crime,"  used  in  fifth  sec- 
ttea.  jodldary  act  of  1891;  In  re  Kirby,  84  Fed.  007,  disbarring  at- 
taniey  ooiiylcted  of  rscelTlng  stolen  goods;  People  y.  Kipley.  171 
DL  TS,  49  N.  B.  239.  41  L.  B.  A.  785.  disqualification  for  holding 
fttOt  olBce  Is  an  Infamous  punishment;  Crum  y.  State,  148  Ind. 
4BB.  47  M.  B.  836,  larceny  held  Infamous  crime.  Justifying  dlsfran- 
cUstsMBt;  State  r.  Clark,  00  Kan.  455,  56  Pac.  709,  conyiction  of 
gruHl  larceny  rendered  witness  incompetent,  as  one  conyicted  of 
kafuoas  crime;  Bright  y.  Patton,  5  Mack.  534,  60  Am.  Rep.  899, 
should  not  arrest  without  warrant,  where  punishment  only 
and  Imprisonment;  Butler  y.  Wentworth,  84  Me.  32,  24  Atl.  45S, 
17  U  R.  A.  766,  767,  and  n.,  illegal  transportation  of  liquors,  pun- 
by  one  year's  imprisonment;  Danner  y.  State,  89  Md.  226w 
42  AtL  967,  holding  one  accused  of  petit  larceny,  maximum 
eighteen  months,  entitled  to  jury  trial;  Fuller  y.  United 
8  N.  Hex.  444,  9  Pac  597,  quashing  information  for  larceny; 
Harris  ▼.  Terry,  98  N.  C.  134,  3  S.  B.  746,  disqualification  to  hold 
Is  Infamous  punishment;  dissenting  opinion  in  C'Nell  y.  Yer- 
144  n.  &  840,  86  L.  459,  12  S.  Ct  700,  majority  sustaining 
to  hard  labor,  for  s^ing  liquor;  Rosen  y.  United  States, 
m  U.  8.  4S,  40  L.  611,  16  8.  Ct  481,  majority  holding  obscene  mat* 
IV  ssfllHently  set  out  In  Indictment  for  sending  it  through  mail; 
Cattei  States  ▼.  dark,  81  Fed.  718,  and  The  Paquete  Habana,  175 
r  8.  682,  20  &  Ct  298,  generally;  United  States  y.  Van  Leuyen, 
tS  FM.  68.  arguendo.    See  10  Sawy.  135,  note. 

DtsttBgnlsbed  In  Bannon  y.  United  States,  156  U.  8.  467,  89  L. 
4Hl  15  8.  Ot  469.  holding  Infamous  punishment  affixed  did  not  raise 
to  grade  of  Monj;  United  States  ▼.  Cobb,  48  Fed.  678,  sns* 
tafonnation  where  possible  punishment  did  not  exceed  one 
j*sY^s  fanprlsonment;  State  y.  Whisner,  85  Kan.  278,  10  Pac.  857, 
haidlBg  TlolatSotts  of  prohibition  law  might  be  prosecuted  by  in- 
fitfautSon:  State  y.  Nolan.  15  R.  I.  531,  10  Atl.  482,  when  maximum 
iftj  was  tbres  months  In  county  Jail,  punishment  was  not  in- 


CHsiBa]   law. —  Imprisonment   at   hard   labor,   compulsory   and 
Is  Inyolnntary   seryltude   for  crime,   within  proyislon   of 
of  1787,  and  thirteenth  amendment  to  Constitution,  p.  429. 

In  coocnreing  opinion  In  Wong  Wing  y.  United  States, 


■^ 
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163  U.  S.  242,  41  L.  145,  16  S.  Ct.  983.  holding  Imprisonment  of  Chi- 
nese at  hard  labor,  under  act  of  May  5,  1892,  illegal;  Topeka  y. 
Botttwen.  53  Kan.  31,  35  Pac.  822,  27  L.  R.  A.  603,  and  n..  obiter. 

Distinguished  in  Peoi^e  y.  Hanrahan,  75  Mich.  621,  42  N.  W.  1127, 
4  L.  R.  A.  755,  sustaining  ordinance  which  proylded  for  payment 
of  fine,  or  Imprisonment  nntU  paid;  concarrlng  opinion  in  Topeka 
y.  Bontwell,  53  Kan.  38,  85  Pac.  825,  27  L,  R.  A.  613,  and  n.,  sna- 
talnlng  ordinance  requiring  prisoners  to  work  out  fines. 

Habeas  corptus. —  Gonyletlon  of  and  sentence  for  crime  punish- 
able by  infamous  punishment,  without  presentm^it  or  Indictment 
by  grand  jury,  is  without  Jurisdictl<Hi,  and  one  held  under  such 
sentence  may  be  r^eased  upon  habeas  corpus,  pp.  422,  429. 

Approved  in  United  States  y.  Petit,  114  U.  S.  430,  29  Lu  94,  5  8. 
Ot  1190,  discharging  prisoner  conyicted  of  counttffelting;  In   re 
Snow,  120  U.  S.  286,  30  L.  663,  7  S.  Ot  562,  releasing  prisoner,  where 
record  showed  court's  want  of  Jurisdiction  to  convict;  Bz  parte 
Bain,  121  U.  8.  14,  80  L.  863,  7  S.  Gt  788,  discharging  prisoner 
when  court  changed  indictment;  In  re  Sawyer,  124  U.  S.  221,  31      ^ 
I*.  409,  8  S.  Ct  493,  writ  issued  when  prisoners  were  committed  for 
contempt  of  injunction  Issued  without  jurisdiction;  Liogan  y.  United 
States,  144  U.  S.  308,  36  L.  446,  12  S.  Ct  632,  granting  new  trial, 
where  list  of  witnesses  was  not  furnished,  under  R.  S.,  §  1038;  Bz 
parte  ATClusky,  40  Fed.  72,  73,  74,  reviewing  authorities,  holding       ' 
person  accused  of  larceny  must  be  prosecuted  by  Indictment;  In  rs      ^ 
Taylor,  7  S.  Dak.  388,  58  Am.  St  Rep.  849,  64  N.  W.  256,  46  L.  R^       ^ 
A.  148,  and  n.,  remanding  prisoner,  where  term  flzed  was  greater 
than  court  had  right  to  impose.  ^ 

114  U.  8.  429-480,  29  L.  98,  UNITBD  STATES  v.  PETIT. 

Indictment  and  information. —  Offense  of  counterfeiting,  ponlsk*  ^ 
able  under  B.  S.,  f  5457,  Is  an  infamous  crime,  requiring  prosecatloB  i 
by  indictment,  p.  480. 

See  note  to  Bz  parte  Wilson,  supra. 

114  U.  S.  430-439,  29  L.  144,  DODOB  v.  KN0WLB8. 

Appeal  and  error. —  On  equity  appeal,  both  law  and  fact  are  rs» 
viewable  by  Supreme  Court  p.  434. 

Husband  and  wife. —  Obligation  to  pay  for  family  supplies  Is. 
ordinarily,  debt  of  husband;  promissory  notes  given  by  him  for  wife, 
though  describing  him  as  her  trustee,  bind  him  personally  and  not 
her  estate,  unless  his  authority  to  give  them  on  her  behalf  is  dearly 
proved.    In  this  case  authority  was  not  shown,  pp.  486,  486. 

Approved  in  Chaffee  v.  Browne,  109  Cal.  220,  41  Pac.  1081,  holdins 
insolvency  of  husband  did  not  affect  rule  as  to  charging  wife's  sep»> 
mte  estate. 
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td  error. —  Jurisdiction  of  Supreme  Court,  being  com- 
k  M  tbe  record,  appellee's  objection  that  required  amount  was 
IrrriTed  comes  too  late,  p.  437. 


r.—  Judicial  allowance  of  appeal  at  term  In  wliicb 
rendered,  constitutes  yalid  appeal;  docketing  cause  iu 
itiHodictlon  of  Supreme  Ooxxrt;  bond  is  essential  to 
Irat  not  to  taking  of  appeal,  and  when  not  furnished 
of  cause,  appeal  ¥rlll  not  be  dismissed  until  ap- 
is S^«n  opportunity  to  supply  omission,  p.  438. 

i  T^fte  Natchez,  27  Fed.  810,  refusing  to  dismiss  appeal 
In  bond;  Noonan  t.  Chester  Park,  etc..  Club  Co.,  d3  Fed. 

r*  ntmehig  to  dismiss  appeal  where  lM>nd  was  not  filed  within 

ft  ■ntba.  after  decree. 


ror. —  Judicial  allowance  of  appeal  in  open  court 

la  sutBdent  notice  of  taking  appeal;  security  is  only 

doe  pcoaeeotlon  of  appeal;  purpose  of  citation,  where  security 

oat  of  court  or  after  term,  is  notice  only;  it  Is  not  jurisdic- 

and  If,  by  accident,  iHnitted,  motion  to  dismiss  appeal  so  al- 

wfll  not  be  granted  until  opportunity  to  give  requisite  notice 

fnndslied,  p.  488. 

tn  Richardson  t.  Green,  180  U.  8.  114,  82  L.  875,  9  S. 
^  4M,  directing  iasoance  and  serrice  of  citation,  where  security 
SIS  taken  after  term;  Farmers'  Loan,  etc.,  Co.  y.  Chicago,  etc.,  R. 
^  tS  Pad.  817,  84  U.  8.  App.  828.  reusing  to  dismiss,  where  cita- 
^m  wtm  not  signed  by  Judge  granting  appeal;  Central  Trust  Oo.  y. 
Trust  Co.,  88  Fed.  524,  holding  no  citation  necessary 
appeial  taken  and  perfected  during  term;  Noonan  t.  Cheater 
Hik.  gty ,  dub  Oo.,  96  Fed.  677,  refusing  to  dismiss,  where  citation 
VIS  tm,  taaned  wltbln  six  months  ct  decree. 

Dlsdacolalted  in  Hewitt  y.  FUbert,  118  U.  S.  144.  29  L.  682,  6  8. 
Ct  m  dtamSaalng  appeal  for  want  of  citation,  where  appeal  was 


and  error. —  Notice  by  order  of  Supreme  Court,  seryed  on 
tbat  appeal  taken  in  open  court  was  being  prosecuted  and 
it  was  desired,  is  equivalent  of  citation,  p.  439. 

AfpcoTcd  In  Goodwin  y.  Fox,  120  U.  a  778,  30  L.  818,  7  S.  Ct  780, 
eoonsefa  Indorsem^it  or  approval  of  bond  was  equivalent 


34  r  1.  489-447.  29  L.  177,  D0B80N  v.  HARTFORD  CARPBT  CO. 
In  infringement  suit,  plaintiff  may  recover,  in  addition 
actual  damages  sastalned,  assessed  by  court,  or  under  its 
and  with  same  power  to  increase  damages  aa  in  case  of 
PL  448. 

L Is  salt  for  infringement  of  design  for  carpets,  allow- 

»«  sT  cstlrs  profits  from  manufacture  and  sale  of  carpeta,  aa 
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damages  or  profit^  is  not  proper,  nnless  shown  by  reliable  eridence 
that  entire  profit  la  due  to  figure  or  patent,  p.  444. 

Patentee  must.  In  infringement  suit,  giro  r^lable  and  tangible 
errldence  apportioning  defendant's  ^x>fits  and  patentee's  damages 
between  patented  and  unpatented  features;  or  he  must  show  that 
profits  and  damages  are  to  be  calculated  on  whole  machine,  be- 
cause its  yalue  is  properly  and  legally  attributable  to  patented 
feature,  p.  446. 

Approved  in  Dobson  t.  DiMman,  118  U.  8.  16,  17,  30  L.  66,  6  S.  Gt. 
949,  holding  award  of  entire  profits  from  manufacture  and  sale  of 
cari)ets,  erroneous:  Tilghman  y.  Proctor,  126  U.  S.  151,  31  L.  669, 
8  S.  Ct  902,  sustaining  master's  calculation  of  profits  upon  savins 
in  manufacture;  Fay  t.  Allen,  24  Blatchf.  276,  30  Fed.  447,  refusing 
to  allow  profits  from  sale  and  manufacture,  where  invention  wa« 
of  Improvement;  Roemer  v.  Simon,  24  Blatchf.  397,  31  Fed.  42,  nom- 
inal damages  allowed  for  infringement  of  loclcs  to  travelling-bags; 
Everest  v.  Buifalo,  etc..  Oil  Co.,  24  Blatchf.  465,  31  Fed.  744.  745, 
proof  of  higher  price  paid  for  oil  tested  by  infringed  method  did  not 
justify  more  than  nominal  damages;  Bostock  v.  Goodrich,  25  Fed. 
819,  nominal  damages  allowed  for  infringement  of  improvements 
in  •*  tuck-markers; "  Tuttle  v.  Gaylord,  28  Fed.  97,  Infringement  of 
improvement  in  harrow  teeth;  Reed  v.  Lavnrence,  29  Fed.  918,  920, 
921,  holding  patentee  of  improved  harrow  teeth  entitled  cmly  to 
proportion  of  profits  on  sale  of  harrows;  Bell  v.  United  States 
Stamping  Ck>.,  32  Fed.  651,  evidence  of  sales  to  persons  not  cos- 
tom^rs  of  licensee  not  proof  that  sales  were  lost  to  him;  Tomkinson 
▼.  Willets  Mfg.  Ck).,  34  Fed.  637,  patentee  entitled  only  to  propor- 
ticMiate  profits  for  Infringement  of  design  for  dish;  Fischer  v.  Hayes, 
89  Fed.  618,  nominal  damages,  when,  on  evidence,  the  profits  could 
not  be  computed;  Webster  Loom  Oo.  v.  Higgins,  43  Fed.  676,  award- 
ing difference  in  cost  of  producing  carpet  on  infringing  and  non- 
infringing loom;  Royer  v.  Shultz  Belting  Oo.,  46  Fed.  63,  refusing 
to  presume  that  patentee's  damages  equalled  infringer's  gains; 
Mosher  v.  Joj6e,  61  Fed.  445,  6  U.  S.  App.  107,  nominal  damages 
for  infringement  of  improvement  of  lifting-Jack,  being  no  evldencs 
to  segregate;  Hunt  Bros.  Fruit,  etc..  Go.  v.  Gasaidy,  63  Fed.  261, 
7  U.  S.  App.  424,  when  refusal  to  instruct  for  nominal  damages  was 
erroneous;  Untenneyer  v.  Freund,  60  Fed.  78,  and  Untermey«  v. 
Freund,  68  Fed.  211,  20  U.  S.  App.  32,  both  sustaining,  as  consti- 
tutlonal,  act  of  1887,  creating  liability  of  $260  against  infringer  ot 
design  patmt 

Distinguished  in  Warren  v.  Keep,  166  U.  S.  268,  39  L.  146.  15  S. 
Ot  84,  WelUng  v.  La  Bau,  34  Fed.  43,  and  Greamer  v.  Bowers,  36 
Fed.  208,  allowing  entire  profits  from  manufacture  and  sale,  where 
Invention  was  new  article  of  manufacture  sold  separately;  Avery 
V.  Melkle,  86  Ky.  460,  7  Am.  St.  Rep.  611,  3  S.  W.  613,  allowing 
profits  on  sales  in  case  of  imitation  of  trademark. 


Notes  on  U.  8.  Reports.  U4  U.  &  447--i58 

. —  When  bill  for  infringement  of  **  invention  **  Is  taken 
ooBfcMo,  patent  will  be  held  yalid  for  purposes  of  case,  p.  446. 


. —  Mere  Joinder  of  claims  for  constitnent  members,  with 
for  deslfn,  does  not  per  so  inyalidato  patent,  on  any  par- 
claim,  at  objection  of  a  defendant,  p.  446. 

Appcored  tn  Britton  t.  White  Mfg.  Oo.,  61  Fed.  9S,  holding  sepa^ 
nam  datas  for  entire  design  and  separate  parts  properly  allowed. 

Pktsttt  whS^  claims  design  "substantially  as  shown,"  refers  to 
as  well  as  drawing,  and  is  valid  in  form,  p.  446. 

In  Dobson  t.  Doman,  118  U.  S.  14,  30  L.  64,  6  8.  Ot 

HB.  design  patent  for  carpets,  daim  held  sufficient;  Whittall  t. 

Uwdl  Mfff.  Co.,  79  Fed.  789,  reaffirming  rule. 

Dlstlngnisbed  in  New  York  Belting,  etc.,  Co.  t.  New  Jersey  Car, 

Co^  58  Fed.  817,  11  U.  8.  App.  637»  holding  carpet  design  not 

onder  the  description. 

UpcMi  rerersal  of  int^ocutory  decree,  for  plaintiff,  on 
of  damages,  costs  were  allowed  to  plaintiff  until  the  inter- 
decroo,  and  thereafter  to  defendant,  p.  447. 

PtBrtncolahed  in  Du  Bols  y.  Kirlc,  158  U.  8.  67,  89  L.  899,  15  8. 
Gt  112:  fan  costs  awarded  plaintiff,  where  Interlocutory  decree 


mas.  447-458,  29  L.  210,  WB8TERN  BT^BC.  MFO.  CO.  T.  AN- 
•ONIA  BRA88i,  BTC,  CO. 

corering  old  process,  applied  to  same  subject,  with  no 
la  maimer  of  applying  It,  and  with  no  result  substantially 
In  Its  nature,  are  invalid;  hence,  Olmstead  patent  process 
insolation  of  telegraph  wires  Is  void,  p.  451. 

in  Ansonis  Ca  v.  Blectrical  Supply  Co.,  144  U.  8.  18,  86 
12  8.  Ct  604,  citing  cases,  Cowles  patent  for  insulated  elec- 
tee t— doctor,  invalid. 

Scope  of  letters-patent  should  be  limited  to  invention 

hj  daim,  and  though  claim  be  illustrated,  it  cannot  be  en- 

hf  language  in  other  parts  of  specifications;  e.  g.,  where 

la  not  described,  court  will  not  infer  it  from  quality  of  pat- 

pp.  462,  468. 

In  Grant  v.  Walter,  148  U.  8.  554.  87  L.  557,  18  S.  Ct 
fen  tore  not  covered  by  claim  cannot  be  protected;  Johnson  Co. 
V  Pttcttc;  etc.  Mills  Co.,  47  Fed.  589,  collecting  authorities,  holding 
^■■daafs  ittO  did  not  infringe  form  claimed  by  plaintiff;  Ashton 
TsTws  Obu  t.  Coale  Muffler,  etc,  Co..  52  Fed.  318,  8  U.  8.  App.  169, 
patent  for  improvement  In  safety  valve  did  not  cover  use 
K  StnU  V.  Bobson,  54  Fed.  508,  holding  specification 
salphur-deposit  chamber:  H.  W.  Johns  Mfg.  Co.  v. 
90  Fed.  905,  holding  feature  of  improvement  in  packing 
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f^  steam  joints,  not  snfflciently  described;  Thomasson  t.  Bum- 
pass,  TS  Fed.  492,  42  U.  S.  App.  295,  holding  new  features  In  poultry 
<smMs  not  covered  by  claim. 

U4  U.  &  453-463,  29  L.  2ie,  DISTBIOT  OF  COLUMBIA  OOMMRS. 
T.  BALTIMORE,  ETC.,  B.  R. 

Slstrlot  of  Oolnmbia. —  Title  to  streets  of  Washington  city  Is  in 
United  States,  not  in  city  or  owners  of  adjacent  lots,  and  right  to 
nse  them  for  any  other  than  ordinary  use  of  streets,  must  proceed 
from  Congress,  pp.  460,  461. 

Cited  in  Daly  y.  Georgia,  etc.,  R.  R.,  80  Ga.  801,  12  Am.  St  Rep. 
292,  7  S.  E.  150,  holding,  where  fee  of  streeU  was  in  State,  their 
use  for  railway  must  be  by  State's  authority;  Bauman  t.  Ross,  107 
U.  S.  565,  42  li.  280,  17  8.  Ct  973,  historically. 

114  U.  S.  463-164,  29  L.  221,  PACIFIC  BANK  v.  MIXTBR. 

Banks  and  banking. —  No  bond  Is  required,  on  writs  of  error,  ar 
appeals  issuing  from,  or  brought  to,  Supreme  Court,  by  direction  of 
comptroller  of  currency,  in  suits  by  or  against  insolrent  national 
banks,  or  receivers  thereof,  p.  464. 

Approved  in  Gibson  v.  Peters,  160  U.  S.  344,  37  L.  1105,  14  8.  Ct. 
185,  receiver  of  national  bank  is  otHcer  of  United  States,  within 
I  880,  R.  S.;  Robinson  v.  Southern  Nat  Bank,  94  Fed.  22,  dispenrtng 
with  bond  in  such  an  appeal. 

Appeal  and  error. —  Wheie  record  shows  that  comptroller  directed 
receiver  of  national  bank  to  take  out  writ  of  ^ror,  case  will  not 
be  dismissed  for  mere  clerical  mistake  in  name,  p.  464. 

Approved  in  Walton  v.  Marietta  Chair  Co.,  157  U.  S.  347,  39  L. 
727,  15  S.  Ct.  628,  allowing  amendment  to  correct  mistake  in  name 
of  plaintiff  in  error;  Citizens'  Bank  v.  Farwell,  56  Fed.  572,  12  U.  S. 
App.  409,  holding  mere  clerical  errors  in  spelling,  or  arrangement 
of  plaintiffs'  names,  immaterial;  United  States,  etc.,  Accident  Assn. 
V.  Weller,  30  Fla.  219.  11  So.  788,  use  of  "guardian"  for  •*next 
friend,"  held  Immaterial  error. 

114  U.  S.  464-474,  29  L.  212,  CA VENDER  r.  CAVBNDBR 

Equity. —  If  statements  of  answer  supply  material  facts,  omitted 
from  bill,  the  defect  is  thereby  waived,  p.  47L 

Approved  in  Provisional  Municipality  v.  Lehman,  57  Fed.  830,  IB 
U.  a  App.  411,  holding  defects  in  bill  cured  by  allegations  of  answer; 
Richardson  v.  Green,  61  Fed.  431,  15  U.  S.  App.  488,  regarding 
demurrer  as  waived,  where  answer  supplied  defect. 

qtrusts. — Where  trustee's  acts  show  want  of  reasonable  fidelity, 
equity  will  remove  him;  e.  g.,  failure  to  Invest  funds  as  directed, 
pp.  471,  478. 
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taftae,  who  not  only  falls  to  discharge  any  duty  of  the  trust, 
Mde&ies  receipt  of  trust  property,  will  be  removed  upon  applies- 
*•.  pp.  473,  474- 

ipprored  in  Klntner  t.  Jones,  122  Ind.  153,  23  N.  E.  702,  remoTal 
if  tnistee  for  failure  to  sell  property  as  directed. 

114  r.  S.  474-#77t  29  L.  215.  BURTON  T.  WEST  JBRSBY  FERRY 
00. 

Afptsl  and  enror. —  General  exception  to  charge,  which  does  not 
ircet  attention  of  court  to  portions  objected  to,  raises  no  question 
br  nriew  tn  Supreme  Court,  p.  476. 

ApfvoTcd  In  Anthony  ▼.  LouUvUle  R.  R.,  182  U.  8.  173,  83  L.  302, 
»  &  CL  54.  Holder  t.  United  States,  150  U.  S.  92,  37  L.  1010,  14  S. 
Ct  10,  Baltimore,  etc,  R.  R.  v.  Mackey.  157  U.  S.  92,  39  L.  631,  15 
I  Ct  487.  M'Cldlan  t.  Pyeatt,  50  Fed.  687,  4  U.  S.  App.  819.  and 
Prt»  T.  Pankhurst,  68  Fed.  818, 10  U.  S.  App.  497,  collecting  authori- 
li^  Wslker  t.  Whidsor  Nat  Bank.  56  Fed.  78,  5  U.  S.  App.  428, 
tai  Masonic  Ben.  Assn.  y.  Lyman,  60  Fed.  500,  18  U.  S.  App.  507, 
(ttH  cases;  Thom  y.  Plttard,  62  Fed.  236,  8  U.  S.  App.  597,  St 
Utii,  etc,  Ry.  y.  Spencer.  71  Fed.  ^,  36  U.  S.  App.  229,  Shelp  ▼. 
Cteed  States,  81  Fed.  700.  48  U.  S.  App.  385,  Ohio,  etc.  Ry.  t. 
HcOmney,  121  Ind.  888,  28  N.  B.  259,  and  Morrill  y.  Palmer,  68 
Tl  n.  18  Aa  884.  38  L.  R.  A.  417,  and  n..  all  holding  general  excep- 
ta  if  DO  aTmll,  where  part  of  charge  was  sound.  Approved  also  in 
Vtt  Stone  y.  Stinwell,  etc.  Mfg.  CJo..  142  U.  S.  185,  86  L.  964,  12 
1  Ot  18S,  and  Black  t.  Lewlston,  2  Idaho.  257,  18  Pac  81,  reviewing 
■ttortttos  i«fuMng  to  consider  general  exception  to  charge  as  a 
«Me:  Chateaugay  Iron  Oo.  v.  Blake.  144  U.  S.  488.  86  L.  514.  12 
t  Ot  TK  nnd  PltUburgh.  etc,  Ry.  t.  Thompson,  82  Fed.  728,  54 
C.  ft  App.  288,  both  holding  exception  to  refusal  to  charge  series 
tf  imposttloiia  MM  requested,  insufficient 

l^^ig«Boou— -  Here  failure  of  ferry  company  to  provide  passenger 
«n  Mat  te  not  In  law.  negligence,  without  proof  of  habitual 
Mkae  to  pnyvlde  those  cnstomarOy  travelling  thereon,  pp.  476»  477. 

U4 1.  8  4n-^l88,  29  L.  179.  CI^AWSON  ▼.  UNITED  STATES. 

Jiry.— Tenlre  to  summon  jurors  is  writ  proper  and  necessary 
tofttrctet  of  Jurisdiction  of  the  court  where  affirmative  provisions 
tf  kv.  so  far  as  they  extend,  have  been  first  observed,  p.  487. 

AWOTCd  tn  Lovejoy  v.  United  States.  128  U.  S.  178,  32  L.  890,  • 
I  Ct  58.  holding  act  of  June  80, 1879,  did  not  change  rule;  Territory 
r.  HsrtlBg.  6  Mont  880.  12  Pac.  754.  holding  court  might  appoint 
Wtf^l  attorney.  In  absence  of  prosecutor,  to  sign  indictment;  Terri- 
^  f  Oamody.  8  N.  Mex.  884.  45  Pac  882.  where  faUure  to  resort 
te  fVa  vwilre  was  held  error:  State  v.  Hart  19  Utah,  450.  57  Pac. 
i*  Uii  fcirfift»g  court  retained  power  to  Impanel  by  open  venire. 


> 
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SKia^  adailflBloii  to  Union;  Garter  t.  Territory,  t  Wyo.  19S» 
,^  ^  fML  7S1.  7S2,  approYing  practice  under  Wyoming  statntes. 

j^^t.— Ace  of  March  22,  1882  (22  Stat  80),  proTidlng  that  beUef 
^  ctftain  doctrines  of  Mormon  church  should  be  cause  for  challeng- 
^  jwcocs  tB  prosecutions  for  bigamy,  polygamy,  and  unlawful  co- 
^ftaUMK  is  yalid,  and  applies  to  grand  juries,  pp.  478-184. 

j^ppcored  in  Jenkins  t.  State,  99  Tenn.  675,  42  S.  W.  266,  sustain- 
^  act  excluding  from  Jury  service,  all  persons  engaged  in  con- 
^igmej  against  law  and  order.    See  12  Am.  St  Bep.  907,  note. 

MlseeUaneoua.—  In  re  WUson,  11  Utah,  118,  89  Pac  498,  misolted. 

IM  a  &  48^-192,  29  L.  188,  HOPT  T.  UTAH. 

OHminal  law.— Under  Utah  criminal  code,  record  9t  ocmTlctioia 
of  murder  must  either  set  forth  charge  in  writing,  or  defendant's 
walrer  of  such  charge;  failing  in  this,  new  trial  will  be  granted, 
without  formal  bUl  of  exceptions,  pp.  490,  491. 

Cited  in  Bassett  t.  United  States,  187  U.  &  602,  84  L.  768,  11  S. 
Ot  166,  generally. 

Distinguished  in  Territory  t.  Ohristensen,  4  Dak.  421,  422,  424* 
81  N.  W.  853,  854,  holding,  under  local  statute,  charge  was  not 
necessary  part  of  Judgment-rolL 

Oriminal  law. —  Lawfulness  of  conviction  and  sent^ice  is  det^ 
mined  by  formal  record  of  what  was  done  at  trial,  in  open  court, 
and  ex  parte  affidavits  of  subsequent  private  conversation  in  defend- 
ant's absence,  will  not  be  considered  on  appeal,  pp.  491,  ^2. 

Miscellaneous.—  Hopt  v.  Utah,  120  U.  S.  481,  80  U,  709,  7  &  Ot 
614,  historically;  United  States  t.  Ball,  168  U.  S.  672,  41  L.  808,  16 
S.  Ct  1196,  miscited. 

114  U.  S.  492-^M>l,  29  L.  221,  ATLANTIO  PHOSPHATB  OO.    ▼. 
GBAFFLIN.  ^ 

Bales. —  Where  contract  of  sale  is  executed  by  vendor,  by  delivery 
of  goods,  liability  of  vendee  to  pay  for  them  accrues,  and  law 
raises  implied  contract  to  pay  interest  from  delivery,  on  purchase 
money,  which  was  liquidated  by  terms  of  invoices  in  name  of  plain- 
tiff,  received  and  retained  by  defendant  PP.  499,  60a 

Not  cited. 

114  U.  a  501-511,  29  li.  244,   NEW   0BLBAN8,   BTa,  B.   B.    r.  "^ 

DBLAMOBE.  "^ 

Courts. —  Supreme  Oourt  lias  Jurisdiction  on  error  to  State  court 
Judgment  adverse  to  title  based  on  sale  in  bankruptcy,  p.  606. 

Cited  In  Traer  v.  Clews,  115  U.  S.  584,  29  L.  469,  6  8.  Ot  150,  ^ 

taking  Jurisdiction  when  dispute  was  as  to  validity  of  transfer  by  \^ 

trustee  in  bankruptcy.  ^' 
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tai  Merrltt  t.  American,  etc.,  Barge  Go.,  75  Fed.  816» 
•  U  8w  Appu  127,  holding  Circuit  Gonrt  of  Appeals  has  Jnrisdictioo 
<  fsduu  whether  fnll  faith  and  credit  has  heen  giren  Judgment 
tf  Mv  State. 


rvptcj. —  Court  has  Jurisdiction  to  adjudicate  railway  com 
mi  bankrupt,  and  to  administer  its  property  under  the  bankrupt 

Owywatlona. —  franchise  to  be  a  corporation  is  not  subject  of 
■At  lad  tranaf^  unless  so  made  by  positive  law;  but  franchises  to 
and  manage  railroad,  and  to  take  tolls  thereon,  are  not 
corporate  rights,  and  have  nothing  in  their  nature  in- 
it  with  their  being  assignable,  p.  508. 

Afpnred  In  New  Orleans  v.  Railroad,  46  La.  Ann.  586,  4  So.  518, 

Qt  street  railroad,  subject  to  license  tax;  dissent- 
In  dttaens,  etc,  R.  Co.  t.  City  Ry.,  64  Fed.  666^  major 
^  hiMIng  eity  conncil  could  not  limit  franchise  to  use  street  to 
te  ttf»  tbao  life  of  company.  See  7  Am.  St  Rep.  725,  and  35 
km.  9L  Repu  402,  notes. 
LWted  tB  Detroit  v.  Detroit  City  Ry.,  56  Fed.  882,  888,  reviewing 
■Aorlties,  holding  franchises,  though  assigned,  terminate  with 
Jk  ti  eerporatlon;  State  v.  RaOway,  140  Mo.  548,  62  Am.  St  Rep. 
HI  41  S.  W.  057,  88  L.  R.  A.  220,  holding  quo  warranto  proper 
t»  enforce  forfeiture  of  street  railroad  franchise;  dissenting 
la  Railroad  r.  Glbbes,  27  S.  C.  404,  4  S.  B.  57,  majority 
toeome  tax  on  railroad  companies. 


Upon  Judicial  sale  of  railroad  property,  under  mort- 
earvertttg  franchises,  those  franchises  necessary  to  use  and 
•f  road  pass  to  purchaser;  hence,  where  they  may  be 
tho«e  franchises  are  carried  by  surrender  of  company's 
tn  tMnkmptcy,  and  pass  to  purchaser  at  bankruptcy  ssle. 


In  Nat  Foundry,  etc.  Works  v.  Oconto  Water  Ca,  62 
M  A  decreeing  sale  of  water  company's  franchises,  under  lien 
sv:  Batttmore  Trust  etc.,  Co.  t.  Blayor,  etc,  64  Fed.  160,  collecting 
grant  of  right  to  build  double  track,  accepted  and  acted 
not  be  repealed;  Louisville  Trust  Co.  v.  Cincinnati,  76 
47  U.  S.  App.  36,  holding  mortgagee  succeeded  to  railroad's 
i:  Borms  v.  Columbus,  105  Ga.  45,  81  S.  B.  125,  where 
to  operate  side  track  passed  by  Judicial  sale;  Chadwick 
R.  R.,  171  Mass.  243,  50  N.  B.  630,  collecting  cases, 
tmirhlse  to  operate  road  passed  to  assignee  of  mortgage; 
w,  O^rien.  Ill  N.  Y.  48,  7  Am.  St  Rep.  697,  18  N.  B.  700, 
•  «.  1^  i^  902,  mod  n.,  holding  indefinite  grant  of  franchise  to  use 
rmllroad,  survived  corporation;  Chicago,  etc.,  Ry.  v. 
ctr^  Ry.  139  Ind.  808,  47  Am.  St  Rep.  268,  38  N.  B.  606, 
SL  K.  A.  SSa  obiter.  See  7  Am.  St.  Rep.  722,  25  Am.  St  Rep.  477* 
St.  Rep.  898,  408,  notes. 


) 
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Ckxiuitltational  law.^  Gity  of  New  Orieans,  liaying  granted  rif ht 
of  way  to  one  railroad,  could  not  repeal  said  grant  by  sobaeaaei^ 
attempt  to  confer  same  right  on  another,  any  more  than  by  special 
repealing  ordinance,  p.  510. 

Approved  in  Africa  y.  Board  of  Mayor,  etc,  70  Fed.  784,  738, 
reriewing  authorities,  and  holding  repealing  ordinance  void. 

Distinguished  in  Lake  Roland,  etc.,  Ry.  y.  Mayor,  etc.,  77  Md. 
868,  26  Atl.  512,  20  L.  R.  A.  130,  sustaining  repealing  ordinance,  aftar 
track  laid. 

114  U.  S.  611-623.  29  L.  240.  STURGBS  Y.  CARTBR. 

Taxation. —  Where  taxpayer.  In  attendance  before  auditor,  was 
told  of  latter's  purpose  to  increase  his  assessment,  this  was  substan- 
tial compliance  with  Ohio  statute,  requiring  notice  of  increase* 
p.  516. 

Approved  in  Lee  y.  Dawson,  8  Ohio  O.  C.  371.  372.  involYlng  same 
legislation. 

Distinguished  In  Meyers  y.  Shi^ds,  61  Fed.  720.  holding  notice, 
under  f  2782  of  said  statute,  did  not  coYer  proceedings  under  f  2781. 

Ckmstitutional  law. —  Ohio  act  of  1878.  authorizing  tax  auditor  to 
go  back  for  period  of  four  years  to  correct  false  returns,  merely 
gives  new  remedy  for  enforcing  existing  right  to  taxes,  and  is  not 
retroactlYe,  within  constitutional  prohibition,  pp.  616-519. 

Cited  in  Reynolds  y.  Bowen,  138  Ind.  445,  36  N.  B.  760,  and 
Gager  v.  Prout,  48  Ohio  8t  107,  26  N,  B.  1015,  sustaining  similar 
statutes;  Mergenthaler  v.  Crites,  4  Ohio  C.  C.  488,  amendment  of 
1886,  having  an  added  penalty,  is  Invalid  if  retrospective;  Wade  v. 
Klpiberley,  6  Ohio  C.  C.  39,  Judgment  for  taxes,  which  omits  penal- 
ties, is  not  invalid  under  amendment  of  1886. 

Conatitational  law. —  Bvery  statute  which  takes  away  or  im- 
pairs vested  rights,  acquired  under  existing  laws,  or  creates  a  new 
obligation,  imposes  a  new  duty,  or  attach^  a  new  disability,  in  re- 
spect to  transactions  already  past,  must  be  deemed  retrospective, 
p.  519. 

Approved  in  Commissioners  v.  Rosche.  50  Ohio  St  112.  40  Am.  St. 
Rep.  656.  33  N.  B.  409.  19  L.  R.  A.  585,  statute  authorizing  recovery 
of  taxes  already  paid,  without  protest,  held  unconstitutional;  Wade 
Y.  Kimberley,  5  Ohio  C.  O.  39,  construing  Ohio  tax  legislation. 

Taxation  of  both  capital  stock,  and  shares  in  stockholders'  hande^ 
is  not  necessarily  double  taxation,  p.  521. 

Approved  in  Herrman  v.  Guttenberg.  62  N.  J.  L.  616,  48  AtL  707» 
bond  issue  for  inH>rovements,  for  which  assessment  had  been  paid, 
not  double  taxation. 

Taxation. —  Bxemption  from  taxation  must  be  express  and  cl< 
p.  621. 
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Smtta.— Btmtnte  providing  that  no  person  shall  be  taxed  for 
flstttettes  of  stock  in  corporation,  capitsl  stock  of  which  is  taxed 
k  iiae  <  r  company,  does  not  exempt  shares  held  bi  foreign  corpo* 
ndoBi  oiilj  a  small  part  of  the  property  of  which  Is  subject  to 
tuittoB  is  that  State,  p.  522. 

ipprored  in  Ogden  y.  St  Joseph,  90  Mo.  529,  8  &  W.  27,  sustain- 
kctix  <m  shares  in  foreign  corporation;  IJee  ▼.  Stnrges,  46  Ohio  St. 
W.  17D,  19  N.  B.  565,  568,  2  L.  R.  A.  560,  562.  holding  §  8,  act  of 
Aprfl  S,  1850,  did  not  apply  to  stock  of  foreign  corporations. 

lpp«Ll  snd  error. —  There  being  nothing  in  record  to  contrary, 
Nrase  Court  win  presume  that  amount  of  Judgment  was  right, 
otfl  eootrsiy  is  shown,  pp.  522,  523. 

IM  C.  8.  528-624.  29  L.  282,  BEBCHBR  MFO.  CO.  v.  ATWATBR 
MPG.  CO. 

htnta — Uae  in  snccesslcm  of  two  distinct  pairs  of  dies,  of 
««i-tau>wa  kinds,  not  combined  In  one  machine,  nor  co-operating 
*  mt  refolt,  is  not  patentable  lUTentlon,  p.  524. 

i9|V0T«d  in  Thatcher  Heating  Co.  v.  Burtis,  121  U.  S.  295,  80  L. 
••1  7  a  Ct  1089,  citing  cases,  holding  patent  for  improvement  in 
•H'i^  heaters,  void;  Florsheim  v.  Schilling,  137  U.  S.  77,  84  L. 
1^  U  8.  Ct  24.  Improvement  in  corsets  held  not  patentable;  Gunn 
'  tevtse,  25  Fed.  108,  reissued  patent  for  ox-shoe  dies,  held  void; 
V^BOtL  etc.  Mach.  Co.  y.  John  R.  Williams  Co.,  44  Fed.  192,  12 
1^  I.  A  100.  and  n.,  dgar-bunchlng  machine  held  not  to  be  patent- 
iM»  ennblnatlon:  Johnson  Co.  t.  Pacific,  etc..  Mills  Co.,  47  Fed. 
~~  Johnson's  Improved  form  of  street  railroad  rails,  not 


in  Celluloid  Mfg.  Co.  v.  American,  etc.,  Co.,  81  Fed. 
■H  wniliilng  patent  for  process  and  apparatus  for  making  c^n- 
Ml;  Brtekfn  T.  Hartford,  49  Fed.  874,  sustaining  patent  for  Water- 
gate for  flre-«ngine;  Consolidated  Fastener  Co.  v.  Columbian,  etc, 
'^  71  FM.  797,  sustaining  Raymond  patent  stud;  Von  Schmidt  v. 
K  90  Fed.  150.  48  IT.  S.  App.  188,  afllrming  S.  C,  68  Fed.  588, 
L'flteg  Bowers  patents  for  dredgers. 


•Mrs    52^-542,  29  L.  2114,  FORT  LBAVBNWORTH  R.   R.  T. 
LOWB. 

Viltai  States. —  Where  State  land  is  purchased  by  United  States, 

etc,  with  consent  of  State  legislature,  Federal 
is  ezdusire  of  State  authority,  pp.  581,  582. 


fm  Sbaroii  ▼.  Hill,  11  Sawy.  180,  24  Fed.  781,  holding 
jvrflvdictioii  over  appraisers'   building  In   San   Francisco. 
:  Hmrtin  ▼.  House,  39  Fed.  695,  holding  process  of  State 
?  n  jfNfcment  Uen,  could  not  affect  title  to  such  land;  Bannon 
9  Fed.  899.  holding  Kansas  City  post-office  site    not 
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■abject  to  taxation;  In  re  Ladd,  74  Fed.  85,  revlewlnf  anthorltiea, 
holding  State  had  no  Jurisdiction  over  crime  committed  at  Fort 
Bobinson;  State  ▼.  Mack,  23  Nev.  363,  62  Am.  St.  Bep.  818,  47  Fac. 
764,  holding  Federal  Jurisdiction  oyer  courthouse  and  post-office, 
exdnalTe;  i^'oley  y.  Shriyer,  81  Va.  572,  Federal  Jurisdiction  ezdnalTe 
oyer  Soldiers'  Home,  so  purchased;  United  States  y.  American 
Water- Works  Oo^  87  Fed.  748,  arguendo. 

Distinguished  in  State  y.  Board  of  Oommrs.,  158  Ind.  80S,  54  N.  B. 
811,  holding  State  had  Jurisdiction  oyer  Soldiers'  Home;  Bxnm  t. 
State,  00  Tenn.  506,  25  Am.  St.  Rep.  702,  17  S.  W.  108,  15  L.  B.  A. 
882,  888,  State  could  punish  perjury  committed  In  its  court,  while 
altting  In  Federal  building. 

Bmlnent  domain. —  United  States  may  acquire  needed  lands  by 
purchase,  without  consent  of  State  within  which  they  lie,  or  may, 
by  exercise  of  right  of  eminent  domain,  where  needed  to  execute 
powers  conferred  by  Oonstitution,  p.  681. 

Approyed  in  Van  Brocklin  y.  Tennessee,  117  U.  S.  155,  29  L.  S46, 
6  S.  Ot  672,  reylewing  authorities,  holding  land  purchased  by  United 
States  at  tax  sale,  not  subject  to  State  taxation;  Ohappell  y.  United 
States,  160  U.  S.  510,  40  L.  514,  16  S.  Gt  400,  holding  land  might  be 
condemned  for  purpose  of  lighthouse. 

United  States. —  Beeeryatlon,  accompanying  consent  of  State  to 
purchase  of  lands  by  United  States,  that  process  of  State  courts  may 
be  seryed  in  the  places  purchased,  intended  to  preyent  them  from 
becoming  asylums  for  fugitiyes  from  justioe,  and  is  not  inyalid  as 
interfering  with  supremacy  of  United  States,  p.  583. 

Approyed  in  United  States  y.  Meagher,  87  Fed.  878,  such  reserya- 
tion  did  not  affect  Federal  Jurisdiction  of  crime  committed  within 
limits  of  the  land;  In  re  Ladd,  74  Fed.  86,  87.  88,  this  reeeryatlon 
did  not*extend  State's  Jurisdiction  to  offenses  committed  at  Fort 
Bobinson;  State  y.  Mack,  28  Ney.  867,  62  Am.  St  Bep.  817,  47  Pac 
706,  aa  to  courthouse  and  post-office  site. 

Public  Sanda. —  Where  lands  within  limits  of  State  are  acquired 
by  United  States,  in  any  other  way  than  purchase,  with  State's 
consent,  they  are  subject  to  qualification,  that  forts,  arsenals,  and 
other  public  buildings  erected  thereon,  for  uses  of  general  goyem- 
ment,  will  be  free  from  any  such  State  interterence  as  would  im- 
psdr  their  eifectiye  use  for  designated  purpose;  but  when  not  so  used, 
legislative  power  of  State  will  be  complete,  p.  539. 

Approved  in  Chicago,  etc.  By.  v.  McGlinn,  114  U.  S.  545,  29  Jj. 
271,  5  S.  Ct  1006,  holding  law  as  to  killing  of  animals  by  railroad, 
continued  in  effect  after  cession;  Palmer  y.  Barrett,  162  U.  S.  403, 
40  L.  1016,  16  S.  Ot  888,  holding  State  Jurisdiction  extended  to  land 
leased  by  Federal  government  to  city,  for  market  purposes;  Crook, 
etc.,  Co.  y.  Old  Pt.,  etc..  Hotel  Co.,  54  Fed.  608,  609.  610,  title  of  Old 
Point  Comfort  held  to  be  subject  to  restrictiona  of  act  of  ceasioii: 
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r,  71  Fed.  549,  551,  662,  558,  Federal  court  had  no  Juris- 
oTcr  proeecntlon  for  asB&alt,  committed  at  Soldiers'  Home, 
In  re  Ladd,  74  Fed.  86,  but  holdlDf  Stats  had  glreii  op 
OT^  Fort  Robinson;  Ex  parte  Gaines,  56  Ark.  230,  19 
I.  W.  608,  Interest  of  lessee  In  Hot  Springs  reserration,  subject  to 
Itafei  tax;  Barrett  t.  Palmer,  135  N.  Y.  340,  31  Am.  St  Rep.  837, 
S  5.  E.  1018,  17  L.  R.  A.  723,  and  n.,  holding  State  had  jurisdlctioB 
tf  drll  «ctkm«  arising  within  ceded  territory. 

IToltsd  States. —  Oeseion  of  land  by  State,  to  United  States,  may 
fet  seesmpanied  by  such  conditions  as  State  may  see  fit  to  annex, 
■■t  taeoasistent  with  Its  free  and  effectiye  nse  for  intended  pnr- 
pm».p^  589,640. 

Approred  In  Palmer  r.  Barrett,  162  U.  S.  408,  40  L.  1016,  16  S. 
fit  838.  holding  State  jnrisdiction  extended  to  land  leased  by  Federal 
rfvmment  to  dty,  for  market  purposes;  United  States  v.  Bateman, 
218,  84  Fed.  88.  murder  committed  in  Presidio  reservation, 
K  not  an  offense  against  United  States;  United  States 
V.  Ositer,  84  Fed.  624»  Federal  court  had  Jurtsdiction  of  prosecution 
br  anrder  oommltted  on  battleship,  at  Cob  Dock.  See  81  Am.  St. 
Bip  817,  note. 

DlallBfnlshed  In  Territory  v.  Burgess,  8  Mont  67,  19  Pac.  561,  1 
L  K.  ▲.  810,  rerlewlng  authorities,  holding  State  bad  jurisdiction 
wnr  ptxMecQtIoB  for  murder,  committed  within  Fort  Blaginnis; 
Ttfted  States  r.  Schwalby,  8  Tex.  OIt.  App.  688,  29  S.  W.  92,  hold- 
feg  art  did  not  authorise  cession  of  Jurisdiction  over  land  not  owned 
ly  rafted  States. 

Xfaitad  States  jurisdiction  extends  orer  all  territory  within  the 
their  authority,  as  w^  as  that  of  State  within  which 
la  situated,  is  necessary,  before  cession  of  sovereignty  or 
Jurisdiction  can  be  made  to  foreign  country,  pp.  540,  541. 

DIsrtngnlshfid  In  Geofroy  t.  RIggs,  183  U.  S.  267,  88  L.  645.  10 
8  <X  297,  holding  treaty  power  extended  to  provision  for  owner> 
transfer  of  property  by  foreigners. 

atatas  —  Ossslon  to  the  general  government  of  legislative 
and  political  jurisdiction  over  lands  within  State,  used 
Hr  flecta.  sr  other  public  buildings,  being  of  necessity  temporary, 
ts  revert  to  State,  when  the  public  use  ceases,  and  for  In- 
sC  8cate;  as  well  as  Federal  government,  is  valid,  pp.  541,  542. 

in  Benson  v.  United  States,  146  U.  S.  330,  36  L.  994.  13 
ft.  OL  81,  H*Lf**g  Federal  court  had  jurisdiction  of  crime  committed 
^  Wmt  Liaveoworth  reservation;  United  States  v.  Partello,  48  Fed. 
ksiillni  State  might  consent  to  retention  of  Federal  control 
ladlao  raservatloa:  In  re  Ladd,  74  Fed.  89,  holding  Nebraska 
Jailsdktion  over  Fort  Robinson,  by  act  of  cession;  State  v. 
CvBtral  Pac.  R.  R..  21  Nev.  255.  80  Pac  687,  presuming  acceptance 
sT  FMefal  grant  of  taxing  privilege. 

Vou  X  — CO 
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IB  Terrltoiy  t.  BmgecB,  8  Mont  67,  19  Pac  561«  1 
^  B.  A.  810i  reTlewlnc  anthorltles,  holding  State  had  Jnriadlctloii 
«f«  pnmcatLfm  for  mnrder,  committed  within  Fort  'Mnginnim 

Ihilted  States.—  Military  reserratlon  at  Fort  Leav^iworth,  Kan- 
■as,  was  not  acquired  by  purchase,  with  State's  consent,  and  the 
cession  of  jurisdiction  over  same  to  United  States  is  not  exclusive, 
except  so  far  as  necessary  for  its  use  as  military  post;  saving  clause, 
reserving  right  to  tax  property  of  railroads  within  reservation,  is, 
therefore,  valid,  p.  642. 

114  U.  S.  542-547,  29  L.  270,  CHICAGO.  ETC.,  RY.  v.  McOLINN. 

TTnited  States. —  Only  mode  prescribed  by  Constitution,  whereby 

United  States  may  acquire  exclusive  legislative  authority  over  land 

situate  within  a  State,  Is  by  purchase,  with  State's  consent;  when 

,  6uch  power  is  acquired  in  any  other  way,  as  by  act  of  cession,  that 

r-  act  may  be  accompanied  with  any  conditions  not  inconsistent  witli 

effective  use  for  public  purposes  intended,  pp.  545,  546. 

Approved  In  Benacm  y.  United  States,  146  U.  S.  381,  86  L.  994,  18 
8.  Ct  61,  Circuit  Court  has  jurisdiction  of  murder  committed  within 
Fort  Leavenworth  reservation;  Crook  v.  Old  Point,  etc^  Hotel  Co., 
54  Fed.  608,  holding  State  lien  law  in  force  within  ceded  reservation; 
In  re  Kelly,  71  Fed.  549,  551,  holding  United  States  criminal  laws 
did  not  apply  to  Soldiers'  Home. 

TTnited  States. —  Kansas  statute,  ceding  Fort  Leavenworth  reser- 
vation to  United  States,  with  proviso  for  service  of  process,  and 
taxation  of  private  property  therein,  held  valid,  p.  546. 

Approved  in  Benson  v.  United  States.  146  U.  S.  830,  331,  36  L.  994. 
18  S.  Ct  61,  holding  Circuit  Court  had  jurisdiction  over  murder 
committed  on  that  reservation;  United  States  v.  American  Water- 
Works  Co.,  87  Fed.  748,  obiter;  In  re  Ladd,  74  Fed.  35,  86,  lurfdlnir 
Nebraska  ceded  away  jurisdiction  over  Fort  Robinson. 

States. —  It  is  competent  for  legislature  to  cede  exclusive  juris- 
diction over  places  needed  1?y  general  govemm^it  In  execution  of 
Its  powers,  such  use  being  f6r  people  of  State  as  well  as  of  United 
estates,  and  such  jurisdiction  necessarily  ending  when  places  cease 
to  be  used  for  those  purposes,  p.  546. 

Appioved  in  In  re  Ladd,  74  Fed.  39,  holding  Nebraska  liquor  laws 
not  in  force  In  Fort  Robinson  reservation;  United  States  v.  Carter, 
84  Fed.  624,  reviewing  authorities,  holding  Federal  court  had  juri»> 
diction  of  offense  committed  on  battleship,  moored  at  Cob  Dock. 

Treaties. —  As  to  laws  strictly  municipal  in  their  character,  the 
rule  is  genial,  that  a  change  of  government  leaves  them  in  force, 
until,  by  direct  action  of  new  government,  th^  are  altered  or 
repealed,  pp.  546,  647. 
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lipmd  In  Crook  t.  Old  Potnt,  otc^  Hotel  Oo^  M  FM.  fOe, 
i|  Mfiof  medumlcs'  lien  law  In  force  within  ceded  tenlteiy; 
te«t  T.  Barnett,  9  N.  Mez.  212,  50  Fftc  888,  dtlng  cteee,  SpniMi 
^  ai  to  tcqoeet  property,  applied;  Barrett  t.  Palmer,  186  N.  T. 
It  n  Ab.  8t  Bep.  887,  81  N.  B.  1016,  17  L.  B.  A.  728,  aai  tt^ 
WAf  State  had  jnriediction  to  enforce  private  rights  wlthte 
IMferi  narj  ymnL    See  81  Am.  8t  Bep^  8SS,  note. 

IMiffoidied  In  In  re  Ladd.  74  F^  40,  holding  Nebraska  Uqnor 
h«  Mt  tn  force  within  Fort  Bobinson  reserration. 


Iiltii  ttates^—  Law  of  Kansas,  as  to  liability  of  railroad  for 
tthcU^e-^tock,  not  being  inconsistent  with  laws  of  United  6tates» 
■i  wc  hsTing  been  changed  or  abrogated,  remained  in  force  within 
ha  LcsTcnworth  reservation  after  cession  of  political  Jnrlsdictloa 
mt  mm  to  United  States,  p.  647. 

ai(ll5fta»l4.281,BX  PABTB  HUOHB8. 

On(a— Disbnrsements  by  counsel,  or  parties,  for  printing  brielk» 
nqpMl  to  Supreme  Conrt,  cannot  be  allowed  as  costs,  p.  64& 

Afprvred  In  KeOy  ▼.  Springileld  By.,  88  Fed.  188,  leiieifing 
nftwtiks,  refusing  to  tax,  ss  costs,  disbarsements  for  printing 
Mi  etc,  ia  patent  case;  Price  ▼.  Garland,  4  N.  Hex.  866  (John), 
tX  Mez.  101  (OfUL).  20  Pac.  188,  refusing  to  allow  cost  of  record 
■<  Wedi,  on  appeaL 

Original  proceeding  in  Supreme  Court,  for  mandamus,  to 
sction  by  circuit  judge,  is  a  ciril  cause:  and  docket  fee  is 
la  fsTor  of  attorney  for  prerailing  party,  as  costs,  as  also 
■n  Mnrsements  for  printing  objections  in  nature  of  pleadings* 
te  iM  ter  printing  brief,  p.  54a 

M^iunJ  in  88  Am.  Dec  186,  note. 

at  V.  8l  540-«»,  29  L.  266,   BiABTINSBUBG,   BTO,   B.   B.   ▼• 
lUfiCEL 

Where    parties    to    railroad    construction    eontraeC 
that  doelaion  of  company's  engineer  shall  condusirely 
quantity  and  quality  of  work,  amount  due,  ete.,  such 
if  the  engineer,  in  absence  of  fraud,  gross  mistake,  or  dla- 
*Ht  Mgment,  la  concluslTe  upon  the  parties,  pp.  661,  668. 

i|pr»rcd  in  Hamilton  t.  Lfrerpool,  etc,  Ins.  Co.,  186  U.  S.  256, 
k  L  M.  16  &  Ct.  930,  holding  stipulation  for  appraisal,  in  insur* 
«»  Mh7.  binding;  Chicago,  etc.,  B.  B.  t.  Price,  188  U.  S.  192,  84 
'-  n  I]  &  Ct.  291«  Where  rule  was  spplied  in  fSTor  of  the  eon- 
^^t^K"  Psaly.  oCc*  Hfg.  Co.  ▼.  Hemphill  County,  62  Fed.  704.  28 
*  1  ipfL  4S1,  upholding  commissioner's  decision  on  jaU  eonstrue- 
'«  flntnct:  Sbcflleld,  etc..  By.  t.  Gordon,  161  U.  8.  292,  88  L.  166» 
4 1  Ql  M6.  superintendent's  acceptance  hdd  concluslTe  as  to  lU 
■i-fr  Catted  States  t.  Oleason.  176  U.  8.  602.  20  &  Ot  284.  where 
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oC  time    wms  left  to 
60  Fed.  727,  13  U.  S.  Af^ 
and  quality  of  votIl,  h(4d 
JH.^-    -.  ...MiftVTi^  ctr^  IL  Co.,  67  Fed.  637,  31  U.  & 

IB  nilrottd  gnding;  KUott  ▼. 
ni,  40  U.  8.  App.  61,  as  to  inspectioc 
Newman  r.  United  Statea.  $: 
at  cxcaTatlona,  etc^  in  road  bnOdiB^  Mir^  - 
Cla.  ▼.  Harila.  81  Fed.  931«  54  U.  S.  AppL   1^4. 
Tv^^iMM  «f  bonds   waa  conditioned  on  their  app^vriU    ty 
B;rerman  ▼.  Ann  Aibor  &.  Co.,  85  Fed.  584. 
of  work  done  waa  held  oondoalTe; 
▼.  P«nL  89  Fed.  187,  when  fnuicliise  gave  conncil  li^t 
after  specified  time;  Western  Assorance  Co.  t.  HaC 
30  So.  449,  collecting  antborities,  stipnIatSon  la 
titratioB.  bdd  binding;  Electric-Ligbtlng  Co.  t.  ESder,  115 


S  So.  987,  citing  cases,  constraing  term  *•  satisfactory 
*  Hot  Springs  By.  ▼.  BCaber,  48  Ark.  529,  3  a  W.  641.  as  t» 
fcaatfty  and  quality  of  work  on  railroad;  Howard  r. 
cttL.  IL  R»  24  Fla.  600,  5  So.  374,  rerlewing  antboritiea. 
«■  basis  of  engineer's  estimates  concluded  plaintiff;  Boas  t.  Mc- 
Artbnr,  85  Iowa,  206,  52  N.  W.  126,  as  to  dassificatlai  of  ezcmra- 
tloBB,  measurements,  etc.;  CoTington  ▼.  Limerick,  —  Ky.  — ,  40 
S.-W.  256,  reviewing  cases,  as  to  estimate  of  extra  work  done; 
wnimr  T.  Bingliam,  3  Oblo  C.  C.  462,  wbere  furnace  was  to  be  put 
in  to  suit  purchaser,  error  to  cbarge  tbat  if  prop^y  put  in  be  most 
take  it;  Moore  ▼.  Cans  Mfg.  Co.,  113  Mo.  108,  20  S.  W.  977,  holding, 
wben  work  was  completed  In  accordance  witb  contract,  court  of 
law  bad  jurisdiction;  Baltimore,  etc.,  B.  B.  t.  Brydon,  65  Md.  227, 
67  Am.  Bep.  326,  9  AtL  128,  wbere  question  of  good  faitb  waa 
properiy  left  to  jury;  New  England  Trust  Co.  ▼.  Abbott,  162  Maas. 
154,  88  N.  E.  434,  27  L.  B.  A.  279,  and  n.,  citing  cases,  purchaser 
bound  by  agreement  for  appraisal  pf  stocks;  Williams  ▼.  Chicago, 
etc..  By.,  112  Mo.  487,  490,  496,  497,  34  Am.  St  Bep.  4ia  421,  424, 
426,  20  S.  W.  637,  638,  640,  reviewing  authorities,  and  holding,  under 
allegations,  plaintiff  must  show  engineer's  refusal  to  act;  BaQroad 
r.  Central  Lumber,  etc.,  Co.,  95  Tenn.  544,  545,  32  S.  W.  636,  637, 
as  to  allowances  for  extra  work,  etc.;  Jones,  etc.  ▼.  Bisley,  91  Tex. 
7,  32  S.  W.  1030,  where  bridge  materials  were  subject  to  engineer's 
approval;  Kllgore  ▼.  Baptist,  etc.,  Soc..  89  Tex.  469,  35  S.  W.  145, 
as  to  architect's  estimates;  Boettler  ▼.  Tendick,  73  Tex.  494.  11  S.  W. 
500,  5  L.  B.  A.  276,  and  n.,  builder  bound  by  architect's  acceptance; 
dissenting  opinions  in  Connecticut  Fire  Ins.  Co.  y.  Hamilton,  59 
Fed.  264,  16  U.  S.  App.  866,  majority  holding  Insurance  company 
bad  waived  right  to  stipulated  appraisal;  Wortman  v.  Kleinscbmidt, 
12  Mont.  386,  30  Pac.  286,  majority  holding  builder  not  liable  for 
extra  work,  not  ordered  by  architects;  Norfolk,  etc.,  B.  Co.  v.  Mills, 
91  Va.  643,  22  S.  B.  564,  majority  holding  engineer's  mistake 
amounted  to  fraud. 
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SIKtiCQlsted  tn  Lewis  t.  Chicago,  etc..  By.,  49  Ped.  709,  citing 
"wm,  bot  nellering  against  mistakes  arising  from  wrong  construe- 
tJw  vf  eontrmct,  by  engineer;  Central  Trust  Co.  v.  LoulsTllle,  etc., 
Ir..  15  Fed.  284,  holding  contract  in  question  did  not  render  en- 
ftarls  dedsdon  concluslye;  Marks  ▼.  Northern  Pac.  R.  Co.,  76 
fH.  94ft,  44  U.  8.  App.  714,  where  engineer's  award  and  refusal 
ti  let  were  held  to  show  had  faith;  Crane  Elevator  Co.  y.  Clark, 
i»  Fed.  708,  711,  58  U.  S.  App.  263,  268,  collecting  authorities,  hold- 
^  ^wstlon  of  had  faith  should  have  gone  to  Jury;  Manchester 
n»  Aammoce  Co.  ▼.  Koemer,  13  Ind.  App.  378,  55  Am.  St.  Rep. 
S.  40  N.  E.  1111,  colleeting  cases,  and  holding  agreement  for  arbi- 
wdea  wmlred:  Milwaukee,  etc.,  Ins.  Co.  v.  Stewart,  13  Ind.  App. 
M^  42  X.  B.  292,  where  company  lost  right  to  art)itratlon  hy  faHure 
ti  nbalt:  Mwan  t.  Schmitt,  109  Mich.  292.  67  N.  W.  326,  where 
rtjwm}  to  make  estimates  was  held  to  show  bad  faith;  O.  H.,  etc., 
ir.  ▼.  Henry.  65  Tex.  691,  692,  engineer's  decision  not  binding,  where 
^««4  9D  erroneous  construction  of  contract;  Sigler  y.  Beebe,  44 
T  Ti.  990.  80  8.  B.  77,  jury  having  found  that  there  was  fraud  in 
KntA  meastirement,  new  trial  denied. 

U4  U.  8.  665*^582,  29  L.  248,  STRANO  ▼.  BRADNBR. 

Inknzptej. —  Term  ^'fraod,"  used  In  bankrupt  act,  defining 
Mti  not  dischargeable,  means  positlye  fraud,  Involylng  moral 
tVTttede  or  Intentional  wrong,  not  implied  fraud,  or  fraud  In  law, 

A^pcvycd  in  Noble  y.  Hammond,  129  U.  8.  68,  32  L.  623,  9  S.  Ct 
tHk  debt  crented  by  Innocent  mingling  of  proceeds  of  coUection 
va  bankrupt* ■  funds,  discharged;  Ames  y.  Moir,  138  U.  S.  811.  34 
t-  9i  11  S.  Ct.  312,  citing  cases,  call  for  delivery  of  goods  under 
'VMiaet  made  after  bankrupt's  insolvency,  held  fraudulent;  Up- 
*•  y.  Brtecoe,  138  U.  8.  877,  34  L.  935,  11  S.  Ct.  317,  reviewing 
n'tettlea,  where  designation  of  bankrupt  as  trustee  did  not  affect 
facts  of  which  created  simple  debt;  Georgia  R.  R.  v. 
\  etc.  Co.,  75  Ga.  328,  mere  failure  of  bankrupt  to  account 
held  In  trust,  not  fraud;  Lawrence  v.  Harringrton,  122 
'  T.  411  25  N.  B.  407,  where  debt  created  by  conversion  of  funds 
^*tsd,  was  beld  discharged. 

DMftmriatied  In  Herrilch  v.  McDonald.  80  Cal.  479,  22  Pac.  801, 
Mftif  aioney.  taken  by  stock  dealer  to  purchase  stock  for  another, 
M  Is  idoclary  capacity. 

Inkntptex. —  Claim  sgainst  bankrupt  for  damages,  on  account 
^  tead  or  deceit  practiced  by  him.  Is  not  discharged  by  proceed- 
«p  ti  bankruptcy,  even  though  proved  against  his  estate,  and 
<f*i4iad  thereon  received:  accordingly,  where  notes  were  procured 
H  taUm  repreaenUtlons,  the  detit  was  not  discharged,  pp.  IS60,  561. 

Cv4  to  87  AsL  St  Rep.  47.  monographic  note. 

If.    In    course    of    partnership    business,    partner 
nlarepresentatlons  of  fact,  to  injury  of  innocent 


f 


r 


U4  U.  S.662^75  Notes  on  U.  S.  Reports.  /  1004  ' 

persons,  without  notice  of  limitations  upon  his  general  aathority,^i^ 
his  partners  are  responsible  therefor,  though  ignorant  of  the  fraud;' ' 
cqpedally  if  they  reeeired  and  appropriated  its  fruits,  p.  561.  ^i 

Cited  in  Bnindage  t.  MeUon,  5  N.  Dak.  73,  63  N.  W.  209,  dtlnc^ 
cases,  holding  evidence  of  partner's  misrepresentatlonst  admissihli'" 
to  charge  firm. 

114  U.  8.  562-664,  29  L.  272,  ALLING  T.  UNITBD  STATES.  - 

Courts. —  Claims  against  United  States,  for  money  recelyed  froiri 
Mexico,  under  treaty  of  July  4,  1868,  are  claims  founded  on  treaty^. 
over  which  Court  of  Claims  has  no  Jurisdiction,  pp.  563,  564. 

DUtlngulshed  in  United  States  t.  Weld,  127  U.  S.  56,  32  L.  64,  1 
&  Ot  1002,  reviewing  authorities,  holding  claim  against  gross  sun: 
allowed  to  United  States,  under  Geneva  award,  not  within  rule.       ^ 

•1 
114  U.  8.  664-^75,  29  L.  277,  WALES  v.  WHITNEY. 

Courts. —  Act  of  March  3,  1885,  restored  appellate  Jurisdiction  o. 
Supreme  Court,  in  habeas  corpus  cases,  over  decisions  of  Circul^ 
Courts;  this  included  jurisdiction  over  similar  judgments  of  Supreme 
Court  of  District  of  Columbia,  pp.  565,  566. 

Cited  in  Ex  parte  Terry,  128  U.  S.  302,  32  L.  408,  9  S.  Ct  78,  S.  C 
note  to  13  Sawy.  461,  where  original  application  to  Supreme  Cooi 
for  writ  of  habeas  corpus   was  entertained.  Circuit  Court  havin 
made  the  order  of  commitment;  In  re  Heath,  144  U.  S.  96,  36  I. 
360,  12  S.  Ot  616,  refusing  to  grant  writ  of  error  to  Supreme  Ck>ar 
District  of  Columbia,  in  criminal  case;  Ex  parte  Mirzan,  119  XT.  t^ 
686,  30  L.  513,  7  S.  Ct  342,  refusing  to  entertain  original  applicatlo 
for  writ;  Shoemaker  v.  United  States,  147  U.  S.  301,  37  L».    18r 
13  8.  Ct  391,  obiter;  King  v.  M*Lean  Asylum,  64  Fed.  841,  21  17.  I 
App.  481,  26  L.  B.  A.  789.  generally. 

Limited  In  In  re  Palliser,  40  Fed.  575,  holding  appeal  to  Snprexr 
Court  would  not  lie  in  habeas  corpus  case,  where  writ  is  retamab) 
before  Circuit  Judge.  Denied  in  Cross  v.  Burke,  146  U.  S.  86,  S 
86  li.  896.  13  S.  Ct  23,  holding  no  appeal  lay  from  Supreme  Oour 
District  of  Columbia,  in  habeas  corpus  proceeding. 

Courts. —  Neither  Supreme  Court  nor  Supreme  Court  District  < 
Columbia,  has  appellate  jurisdiction  over  naval  court-martial^  < 
over  offenses  which  that  court  has  power  to  try,  p.  570. 

Army  and  navy. —  Civil  courts  cannot  interfere  with  naval  com 
mitrttal,  in  performance  of  Its  duty,  by  writ  of  prohibition,  or  otb 
writ  of  that  nature;  and  may  relieve  person  from  imprisonxne 
under  order  of  such  court  only  by  writ  of  habeas  corpus,  '^rliere 
to  apparent  that  court-martial  proceeds  without  Jurisdlctioii,   p.   5* 

Approved  In  Kurtz  v.  Moffltt  115  U.  S.  500,  29  L.  461,  6  S.  Ot^  ^1 
reviewing  authorities,  holding  police  had  no  authority  to  arrest  a 
detain  deserter;  Smith  v.  Whitney,  116  U.  a  177,  29  U  6CK1,    e 
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{tHieftewInf  authorities,  refusing  to  prohibit  coiirt-msrtlal  to 
for  ** scandatoas  conduct;**  In  re  Spencer,  40  Fed. 
minor,  conylcted  of  desertion  by  court-martial;  In 
■rawrwiin.  12  Sawy.  260,  80  Fed.  178,  reviewing  cases,  refusing 
tafeftet  by  hsbwis  ooipus,  where  court-martial  had  Jurisdiction 

4i 


Is  not  a  writ  of  error,  though  In  some  cases.  In 
It  has  appellate  power  oYet  detaining  conrt.  It 
^  It  med  wftb  writ  of  certiorari,  for  that  purpose,  p.  571. 

iM  Is  Knrts  t.  Moffltt,  115  U.  8.  407,  29  L.  460,  6  a  Ot  151, 
•*«li|  esses,  holding  writ  of  habeas  corpus  not  removable  from 
tenObcnlt  Oourt;  Homer  y.  United  States,  148  U.  8.  578,  86  L. 
A  S  &  Ct  525,  dtlng  cases,  refusing  to  consider  question  as  to 
^t^vsOeged  transaction  constituted  an  offense;  In  re  Tan  Tse 
^  fi  FM.  66ft.  petitions  could  not  complain  that  he  was  entitled 
■  if ■titlsa  to  another  country. 


eospna. —  More  than  mere  moral  restraint  necessary  to 
for  habeas  corpus;  there  must  be  actual  confinement,  or 
of  enforcing  It,  pp.  571,  572. 

In  In  re  Orice,  79  Fed.  682,  entertaining  application 
^srit,  where  petltkmer,  at  large  on  ball,  surrendered  himself 


3ltL  &  S76-«7,  29  L.  27S,  RICHMOND  MINING  00.  T.  B08B. 
Iha  and  minerals. —  Indnslon  of  larger  number  of  lineal  feet 
**>Mc;  does  not  render  mining  claim  void;  but,  unless  It  Inter- 
^  elth  rights  prerlonsly  acquired,  excess  may  be  rejected  and 
te  kU  good  fdr  remainder,  p.  580. 

<M  sad  applied  In  Olader  Mln.  Co.  ▼.  Willis,  127  U.  a  481,  82 
-2H»8  &  OL  1217,  to  tunnel  site;  Lakln  ▼.  Dolly,  53  Fed.  886,  hold- 
^pMnt  Told  as  to  excess;  Doe  y.  Waterloo  Mln.  Co.,  54  Fed.  941, 
I  aTolded  by  drawing  In  end  line  to  make  It  parallel; 
T.  Spray,  72  Cal.  588,  14  Pac.  185,  holding  location  yalid, 
te  excees  claimed;  Doe  t.  Tyler,  78  Oal.  28,  14  Pac  876^ 
let  taiTalldated.  as  whole,  by  mistake  In  placing  monu- 
lereby  It  orerlapped;  Sherman  v.  Wrinkle,  121  Cal.  609,  58 
^  M|»  application  for  unsurreyed  lands,  not  wholly  Tltlated  by 
^Ascit  cmbracee  excess;  Stem- Winder  Mln.  Co.  t.  Bmma,  etc., 
^  Oa,  2  Idaho.  428,  21  Pac.  1042,  location  yalld,  though  stakes 
^■tls  Include  excesslre  amount;  Burke  t.  McDonald,  2  Idaho, 
^  M  Vme.  SO,  mistake  In  marking,  where  accuracy  of  nn^asure* 
^KMnit,  did  not  affect  location;  Hansen  ▼.  Fletcher,  10  Utah, 
^  V  fac.  4A  mistake  of  800  feet  In  length  did  not  render  loca* 


/ 

■ 

\ 


Bdaerala* — Where  claim  of  200  feet,  as  dlscoTerer, 
*-*B«  as  soe  at  time  It  la  made.  Is  made  In  good  faith.  In  rellanee 


) 
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upon  one  of  the  constituent  veins,  and  acted  on  for  years  before 
knowledge  of  mistake,  it  is  Justified,  p.  581. 

Mines  «nd  minerals. —  By  filing  of  complaint  in  proper  court  pro- 
eeedings  to  determine  right  of  possession  to  mineral  land  wen 
commenced,  within  meaning  of  f  2326,  B.  8.,  p.  583. 

Courts. —  What  constitutes  commencement  of  action  in  State 
court,  being  matter  of  State  law,  is  not  reviewable  in  Supreme 
Oourt,  as  Federal  question,  p.  583. 

Hines  and  minerals.— Sections  2325,  2326,  R.  S.,  intended  in 
every  instance  where  there  was  possibility  of  conflicting  claims,  to 
give  opportunity  to  have  conflict  adjudicated  before  issuance  of 
patent,  p.  584. 

Cited  in  Hoffman  v.  Beecher,  12  Mont  497,  31  Pac  94,  sustain- 
ing complaint,  in  contest,  as  to  description  of  claim. 

Hines  and  minerals. —  Where  a  contest  is  instituted  under 
f  2326,  R.  S.,  officials  of  land  department  have  no  further  act  of 
Judgment  to  exercise  until  court  has  decided  same;  after  that,  they 
are  bound  by  it,  p.  585. 

Approved  in  Last  Chance  Min.  Co.  v.  Tyler  Min.  Co.,  157  U.  8. 
683,  39  L.  864,  15  S.  Ct  737,  reversing  S.  0.,  61  Fed.  561,  15  U.  8. 
App.  456,  doubting  effectiveness  of  amendment  to  application,  pend- 
ing contest;  M'Evoy  v.  Hyman,  25  Fed.  541,  certificate  issued  while 
contest  pending,  did  not  terminate  the  suit 

Courts  —  Hines  and  minerals. —  While  mining  claim  contest  is 
before  court,  undecided,  land  office  could  not  resume  control,  because 
of  an  imirfied  waiver  of  claim,  by  delay  in  court;  and  patent  te 
disputed  claim,  thus  issued,  is  void,  p.  586. 

Cited  in  M*Evoy  v.  Hyman,  25  Fed.  541,  certificate  issued,  while 
contest  pending,  did  not  terminate  that  suit;  Garrard  v.  Silver  Peak 
Mines,  82  Fed.  584,  holding  patent  might  be  collaterally  attacked,  in. 
action  at  law,  for  want  of  authority  to  issue  same. 

Distinguished  in  Northern  Pac.  R.  Co.  v.  Cannon,  54  Fed.  258,  7 
U.  S.  App.  507,  reviewing  authorities,  holding  voidable  patent  could 
not  be  attacked  in  equity  suit  to  quiet  title. 

Hines  and  minerals. —  Where,  pending  contest  party  obtained! 
patent  to  claim  on  same  lode,  but  outside  not  in  sui*face  ccmflict  with. 
claim  in  litigation,  it  was  a  claim  initiated  by  party  to  suit  peo^ 
dente  lite,  and  could  not  be  used  in  his  favor,  pp.  586,  587. 

Miscellaneous. —  Wdtters  v.  Sowles,  33  Fed.  541,  misdted;  Al* 
bion  Min.  Co.  v.  Richmond  Min.  Co.,  19  Nev.  226,  8  Pac  480,  hi»> 
torlcally.  See  58  Am.  St  Rep.  273,  monographic  note  as  to  width  or 
lode;  dissenting  opinion  in  Bullion,  etc.,  Min.  Co.  v.  Bureka  Hill 
Min.  Co.,  5  Utah,  72,  11  Pac  534,  majority  holding  discoverer  oC 
apex  entitled  to  entire  width  of  lode. 
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m  r.  8L  587-596.  29  L.  285.  WABASH,  ETC.,  BY.  t.  HAM. 

Corpomta  property  is  trust  fund  for  payment  of  debts;  and  con« 
njtan  by  debtor  corporation  of  its  property  without  authority  of 
hw.  sad  tn  fraud  of  existing  creditors,  is  void  against  them,  p.  694. 

Approrad  and  applied  in  Mellen  v.  Moline  Iron  Works,  131  U.  S. 
IK  S  L.  183,  9  8.  Ct  785,  holding  creditor  might  maintain  suU 
i»  remoTe  dond  <h'  lien  from  such  property;  Richardson  y.  Green, 
m  U.  &  44.  33  L.  622,  10  S.  Ot  284,  reyiewlng  cases,  holding  cred- 
tars  entitled  to  certain  bonds  of  insolyent  corporation;  Smith  Purl- 
far  Co.  T.  McGroarty,  186  U.  8.  241,  34  L.  849,  10  8.  Gt  1019,  enter- 
tiialnc  soft  by  creditor  to  set  aside  mortgage;  Clark  v.  Bever,  139 
r.  8. 11S»  85  L.  96,  11  &  Ot  474,  holding  corporation  might  dispose 
if  stock  to  creditors  in  payment  of  debts;  Hollins  v.  Brierfleld  Coal, 
Oo.,  150  U.  8.  383,  37  L.  1116.  14  S.  Ct.  130,  reviewing  cases,  dls- 

creditor's  bill  for  application  of  corporate  property  to  pay-  ^ 

of  their  claims;  BUke  ▼.  McClung,  172  U.  S.  254,  19  S.  Ct  171, 
TcnaesKe  act,  giving  resident  creditors  priority  in  distribution  of  V 

MKs.  inraUd;  McDonald  ▼.  WUliams,  174  U.  S.  403,  19  8.  Ct  745.  ^ 

nratrer  of  national  bank  could  not  recover  dividend  paid  stock- 
hsUer  oat  of  capital;  Gould  v.  Little  Rock,  etc..  Ry.,  52  Fed.  G$4. 
RTifwtng  cases,  and  sustaining  trust  deed  to  secure  debts  of  in- 
•rtnest  corporation;  8ntton  Mfg.  Co.  v.  Hutchinson,  63  Fed.  500.  24 
r.  S.  App.  145,  setting  aside  mortgage  made  by  insolvent  corpora- 
T.  Oockrlll,  78  Fed.  947,  86  U.  8.  App.  702,  directing 
dJstHbiitSon  of  property  of  Insolvent  corporation;  Ames  y. 
ratal  Pae.  Sy.,  74  Fed«  843,  holding  receiver  could  not  divert  in- 
csBs  from  property  of  Insolvent  corporaticHi  from  creditors;  Childs 

V  9.  Bw  Oartsteln  Co.,  76  Fed.  90,  reviewing  cases,  holding  president 
to  Ms  security,  against  general  creditors  of  corporation; 

Bank  T.  Allen.  90  Fed.  551,  61  U.  a  App.  116,  collecting 
and  upholding  corporation's  right  to  prefer  creditors;  Childs 

V  3L  Bw  Cartotetn  COm  76  Fed.  90,  reviewing  cases,  holding  president 
to  his  Mcnrlty,  against  general  creditors  of  corporation; 

Bank  t.  ABen,  90  Fed.  551,  61  U.  8.  App.  116,  collecting 
npboUUng  corporation's  right  to  prefer  creditors;  Central 
By.  T.  Paul,  98  Fed.  885,  holding  creditor  might  follow 
tnaolTeiit  corporation  into  hands  of  reorganized  company; 
V.  Trontman,  94  Fed.  956,  holding  transferrer  of  cor- 
net liable  to  creditor,  where  company  undissolved; 
T.  Miner.  154  ni.  63.  39  N.  E.  995,  collecting  numerous  au- 
teMteg  Insolvent  corporation  entitled  to  confess  Judj;ment 
of  bona  llde  creditors;  First  Nat.  Bank  v.  Dovetail,  etc, 
MS  Ind.  658,  53  AnL  9t  Rep.  437,  40  N.  B.  811,  sustaining 
Jodgment  in  f^vor  of  stockholder  creditor;  Henderson  v. 
Tmst  Co..  143  tnd.  569.  40  N.  B.  519,  where  accounts  were 
to  secure  creditor,  who  also  held,  as  collateral,  note  of 
:  Lonisvfne  Banking  Go.  v.  Etheridge  Mfg.  Co.,  ^  Ky.  — , 
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43  8.  W.  171,  reviewing  cases,  giving  attaching  creditors  of  Insolyent 
company  priority  over  fraudulent  assignee;  Fear  v.  Bartlett,  81  Md. 
443,  82  AtL  323,  83  L.  B.  A.  724,  and  n.,  stockholder  in  insolvent 
company,  having  repudiated  his  subscription,  for  fraud,  not  liable 
on  same;  Miller  v.  Matthews,  87  Md.  475,  40  AtL  178,  sustaining 
assignment  for  benefit  of  credltoiB  against  subsequent  attachment; 
Hospes  V.  Northwestern  Mfg.  Co.,  48  Minn.  103,  31  Am.  St  Bep.  643, 
60  N.  W.  1110,  15  L.  B.  A.  473.  holding  creditor  not  entitled  to  com- 
pel payment  on  bonus  stock;  K^y  v.  dark,  21  Mont  322,  09  Am. 
St  Bep.  678,  53  Pac.  065,  42  L.  B.  A.  628,  reyiewing  authoritlea, 
where  creditor  compelled  payment  on  stock  fraudulently  issued  as 
paid  up;  Shaw  v.  Bobinson,  50  Neb.  417,  60  N.  W.  9S0,  holding 
question  as  to  fraudulent  transfer  one  of  fact;  Vance  v.  McNabb 
Goal,  etc,  Co.,  02  Tenn.  00,  20  S.  W.  427,  transfer  of  property  to 
new  corporation  held  void  as  to  creditors  of  old;  Hardware  Co.  v. 
Manufacturing  Co.,  86  Tex.  164,  165,  24  S.  W.  24,  26,  22  L.  B.  A. 
816,  and  n.,  reviewing  authorities,  deed  of  trust  after  Insolvent 
>  company  ceased  business,  void  against  creditors;  Weyeth  Hardware, 

etc.,  Co.  V.  James,  etc.,  Co.,  15  Utah,  131,  47  Pac.  611,  reviewing; 
authorities,  refusing  to  set  aside  assignment  for  benefit  <^  creditors 
of  Insolvent  corporation;  Albright  v.  Texas,  etc,  B.  Co.,  8  N.  Mex. 
438,  430,  46  Pac.  453,  majority  holding  unpaid  subscriptions  a  trust 
fund  for  creditors. 

Coorporations. —  On  consolidation,  by  statutory  authority,  of  two 
or  more  solvent  corporations,  business  of  old  corporations  is  not 
wound  up  nor  property  sequestrated,  but  is  continued;  consolidated 
company  takes  property  of  old  corporations  charged  with  Hen  for 
payment  of  debts,  only  when  so  provided  by  agreement  or  statute; 
aceordini^.  In  this  case,  mere  fact  of  consolidation  did  not  create 
lien  in  favwr  <^  unsecured  equipment  bonds  of  old  corporaticMi,  i^ 
605,  606. 

Approved  in  Tod  v.  Kentucky  Union  Land  Co.,  57  Fed.  56.  defin- 
ing meaning  of  consolidation,  holding  consolidation  might  result 
In  absorption  of  old  corporation;  Toledo,  etc.,  B.  Co.  v.  Contin»ital 
Trust  COn  06  Fed.  628,  affirming  8.  C,  86  Fed.  048,  holding  consoli- 
dated company  assumed  liabilities  of  old  corporations;  Berry  t. 
Kansas  City,  etc,  B.  B.,  52  Kan.  775,  30  Am.  St  Bep.  382,  36  Pac 
725,  in  absence  of  specific  provision,  consolidated  company  h^d  to 
assume  liabilities  of  old  corporations.  See  60  Am.  St  Bep.  558* 
monographic  note. 

Denied  in  Compton  v.  Bailway,  45  Ohio  St  624,  16  N.  B.  121,  con- 
trary ruling  on  same  state  of  facts  as  principal  case.  Distinguished 
In  Hatry  v.  Palnesvffle,  etc.  By.,  1  Ohio  O.  0.  448. 

Bailrftftdi^T — Stipulation  In  agreement  of  consolidation,  between 
certain  railroads,  that  bonds  and  debts  of  old  companies  sbonld 
••be  protected  by  consolidated  company,"  did  not  create  lien  la 
favor  of  unsecured  equipment  bonds,  p.  50& 
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Dnted  MM  to  same  t>OBd0  In  Compton  t.  Ballwaj,  46  Ohio  St  824, 
I  }t  K.  121,  eontraiy  roUnf  mm  to  same  state  of  facts  as  prtoctpal 

Doctrine  ot  TendorS*  Hens  applies  only  to  sales  of  real 
and  cannot  be  invoked  to  secure  lien  for  unsecured  bosis 
taarfegied  to  new  company  aa  part  ot  consideration  for  conselidap 
tlM  9i  railroads,  p.  597. 

. —  Wbero  all  debts  of  company  were  consolidated  tats 
debt,  with  privilege  to  bondholders  of  exchanging  ok- 
ydMg  bonds  for  new  ones,  and  before  holders  of  unsecured  bonds 
itaed  to  make  such  exchange  another  mortgage  was  given  and 
pneesdlnga  were  begun  for  its  foredosure,  sale  under  that  fose- 
made  free  from  lien  in  favor  of  said  bondholders,  pp. 


ated  to  Oomptim  v.  Jesup,  197  U.  S.  84,  42  L.  07,  17  &  Ot  8fZ, 
ft  0,  66  Fed.  S17,  890,  81  U.  8.  App.  486,  holding  principal  case  dia- 
imed  of  qoestlon  aa  to  equipment  bonds;  Adelbert  College  v.  Toleds^ 
ile^  Sy^  47  Fed.  887,  841,  8tt,  848^  remanding  case^  Involving  aiatf- 
Isf  ftecCSt  to  state  court. 

Hi  ^  B.  866-606,  26  L.  288,  MAOALBSTBB  v.  MARYLAND. 

Onala. —  Eule  that  mortgagee  out  of  possession  is  not  entitled  to 
and  pvoflta  as  against  mortgagor  or  attaching  creditors,  applies 
of  railroads,  canals,  bridges,  etc,  pp.  604.  006. 

to  Hook  V.  Bosworth,  64  Fed.  448,  24  U.  8.  App.  841,  ctttaf 

mortgagor  not  entitled  to  moneys  earned  before  receiver  ap- 

MercantOe  Trust  Ca  v.  Baltimore,  etc,  B.  Ck>.,  82  Fed.  866» 

creditors  oititled  to  net  earnings  under  receiver  for  Judg- 

creditor. 

Where  statute  directs  disposal  of  canal  company's  tolls 
opesatlBg  ecqiensea  and  mortgage  indebtedness,  a  general 
with  full  knowledge,  wHl  be  restrained  from  levying  upon 
toOg  needed  for  such  specified  purposes,  pp.  606,  606. 

Cttad  to  Roberts  v.  Denver,  etc,  R  B.,  8  Oolo.  App.  610^  46  Pae. 
■^jo*«H>g  toterference  with  profits. 


m  U.  a  606-«lA»  26  L.  228,  WUBT8  v.  HOAGIiAND. 

General  laws,  authorising  drainage  of  tracts  of  swsmp 


by  eoBunissioiiers  appointed  upon  proceedings  instituted  by 
oC  ewyeis  of  the  lands,  and  assessment  of  whole  expense  of 
■pan  an  lands  whhto  tract  in  question,  such  as  provided  in 
ef  ISew  Jersey  of  March  8,  1871,  are  just  and  constitutional,  and 
depffve  parties  of  property  without  due  process  of  law,  or 
equal  protection  of  the  laws,  pp.  610-614. 


i 
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Approved  in  FaUbrook  Irr.  Dlst  ▼.  Bradley.  164  U.  8.  163,  41  L. 
S90,  17  a  Ot  65,  reversing  S.  O.,  68  Fed.  960,  sustaining  Wright 
Irrigation  act,  of  California;  Wisconsin  ▼.  Slebeckwr,  164  U.  S.  702, 
41  L.  1182,  17  S.  Ot.  1000,  affirmed  on  authority  ot  principal  case; 
Carson  ▼.  St  Francis  Levee  Dist.,  59  Ark.  633.  27  S.  W.  593.  sus- 
taining act  creating  levee  district;  Swift  v.  Oalnan,  102  Iowa.  213, 

63  Am.  St  Rep.  446.  71  N.  W.  234  (see  37  L.  R.  A.  464),  sustaining 
act  authorizing  extension  of  party  wall  on  land  adjoining;  Turner 
V.  Nye.  154  Mass.  582,  28  N.  B.  1049,  14  L.  R.  A.  490,  and  n.,  bus- 
talnlng  act  authorizing  flowing  of  land  for  fish  culture;  Paxton, 
etc.,  Irr.  Co.  v.  Farmers,  etc.,  Irr.  Co..  45  Neb.  896,  60  Am.  St  Rep. 
592,  64  N.  W.  346,  29  L.  R.  A.  857,  holding  use  of  water,  for  Irriga- 
tion, a  public  use;  Board  of  Directors,  etc.  v.  Collins,  46  Neb.  423. 

64  N.  W.  1090,  reviewing  cases,  Nebraska  "  district  irrigation  law." 
1895,  upheld;  Lewis  Co.  v.  Gordon,  20  Wash.  90,  54  Pac  781«  sua- 
tainlng  act  providing  for  construction  of  drains,  etc.;  Bryant  v. 
Bobbins,  70  Wis.  271,  35  N.  W.  650,  sustaining  Wisconsin  drainage 
act  of  1886;  Traute  v.  White,  46  N.  J.  Bq.  441.  19  Atl.  197,  but 
questioning  validity  of  party-wall  ordinance;  Qage  t»  Gage,  66  N. 
H.  294,  29  Ati.  649,  28  L.  R.  A.  857,  and  n.,  generally.  See  20  Am. 
St  Rep.  669.  note. 

Constitntional  law. —  When  law  operates  alike  on  all  persons  and 
property,  similarly  situated,  equal  protection  cannot  be  said  to  bs 
denied,  p.  616. 

Approved  In  Walston  v.  Nevin,  128  U.  S.  682.  32  L.  646,  9  S.  Ot 
193,  citing  cases,  sustaining  Kentucky  street-assessment  law  of 
1882;  State  v.  American,  etc.,  Refining  Co.,  51  La.  Ann.  666.  26  So. 
449,  sustaining  Louisiana  license  tax  of  1890;  Wallace  v.  Myers,  88 
Fed.  186,  4  L.  R.  A.  172.  and  n..  sustaining  New  York  Inheritance 
tax  of  1885,  1887;  Newark,  etc.,  Ry.  v.  Hunt  50  N.  J.  L.  313,  12  AtL 
699,  sustaining  act  as  to  disposition  of  diseased  horses;  Caldwell  v. 
Wilson,  121  N.  C.  462,  28  S.  B.  569,  revietviing  authorities,  law  au- 
thorizing suspension  of  railroad  commissioner  sustained. 

114  U.  S.  615-619.  29  L.  224,  SCHOFIBLD  v.  CHICAGO,  BITC.  BY. 

N eglig«nce. —  One  approaching  familiar  crossing  of  railroad  track, 
who  could  have  seen  train  coming  seventy  rods  from  crossing,  at 
any  distance  within  600  feet  from  crossing,  is  gruilty  of  contribu- 
tory negligence,  though  train  was  not  regular  one,  was  running  at 
high  rate  of  speed,  and  did  not  stop  at  depot  or  blow  whistle  or 
ring  bell  between  depot  and  crossing,  pp.  617,  618. 

Approved  and  relied  upon  in  Pike  v.  Chicago,  etc.,  R.  Co.,  4]  Fed. 
99,  setting  aside  verdict  court  holding  there  was  contributory  neg> 
ligence;  St.  Louis,  etc.,  R.  Co.  v.  Whittie.  74  Fed.  300,  40  U.  S.  App. 
23.  where  walking  on  track  at  night  was  contributory  nei^igence: 
Baltimore,  etc.,  R.  Co.  v.  Anderson,  85  Fed^  416.  56  U.  S.  App.  144, 
holding  court  properly  left  question  of  defendant's  negligence  u» 
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jwy:  Memphii,  etc,  B.  B.  v.  Blartln.  117  Ala.  386.  28  So.  288,  re- 
fmal  to  fire  Instractloii,  similar  to  rule,  hdd  error;  Bauer  v.  St. 
Lwrii,  etc^  By^  46  Ark.  400,  rerlewing  authorities,  rule  held  applica- 
Ue  to  car  Inspector,  engaged  in  his  duties;  Baltimore  Traction  Co. 
T.  State.  T8  Md.  425,  28  Atl.  399,  under  circumstances,  it  was  con- 
tfftntory  negligence  to  board  moving  street  car;  Northern  Pac.  B. 
U,  ▼.  VvetmuK  174  U.  S.  882,  19  S.  Ot  764,  Ward  t.  Blchmond. 
•te^  B.  Oo^  48  Ted.  423.  Horn  ▼.  Baltimore!,  etc.,  B.  Co.,  64  Fed. 
9H,  806.  6  U.  8.  App.  381.  and  Missouri  Pac.  By.  v.  Moseley,  57 
fM.  924,  12  U.  S.  App.  601,  all  following  rule;  Blount  ▼.  Grand 
TtvBk  By^  61  Fed.  878,  22  U.  S.  App.  129,  though  gates  at  crossing 
•we  op:  Beynolds  t.  Great  Northern  By..  69  Fed.  811,  32  U.  S.  App. 
fn,  29  L.  B.  A.  697,  and  MacLeod  v.  Graven,  78  Fed.  682^  48  U.  S. 
A«pi  12^  both  following  rule. 

Approved  mud  followed  also  in  Pyle  y.  Clark,  79  Fed.  747,  49  U. 
8.  Ap^  268  (affirming  S.  C,  75  Fed.  646),  Grand  Tronk  By.  y. 
liM,  M  FM.  961,  and  LouisylUe,  etc.,  B.  B  v.  Webb,  90  Ala.  194, 
8  8si  m,  U  Lt.  B  A.  678,  reviewing  numerous  authorities,  though 
tten  was  watchman;  Bail  way  v.  Cullen,  54  Ark.  485,  436,  16  S.  W. 
tTBL  tboogta  there  was  box-car  in  way;  Glascock  v.  Central  Pac.  B. 
R^  It  CAL  141^  14  Pac.  520,  and  non-sutt  granted;  Bertelson  v.  Chi- 
cagn.  cte^  By.,  5  Dak.  821,  328,  40  N.  W.  533.  534,  when  plaintiff 
walked  between  two  cars;  Indiana,  etc.  By.  v.  Greene,  106  Ind. 
S5  Am.  Bep.  740.  6  N.  B.  606,  Cones  y.  Cincinnati,  etc..  By.,  114 
881«  16  M.  B.  639,  and  Mann  v.  Belt  B.  B,  etc.,  Co.,  128  Ind. 
MI,  26  N.  B.  821,  all  reaffirming  rule;  Oleson  v.  Lake  Shore,  etc., 
Ir«,  148  lad.  418,  42  N.  B.  739,  where  train  was  obscured  by  smoke; 
T.  Montana,  etc.  By.,  22  Mont  582,  57  Pac.  143,  and  Durbin 
B.  B.,  etCM  Co.,  17  Or.  12,  11  Am.  St  Bep.  784,  17  Pac.  8, 
non-snlt;  Blackburn  y.  Southern  Pac.  Co.,  —  Or.  — , 
M  Pac.  226.  though  train  was  running  at  unlawful  speed;  New 
Tsik,  ate.,  R.  B.  v.  KeUam.  83  Va.  858,  8  S.  B.  706,  following  rule; 
T.  Chesapeake,  etc,  B.  Co.,  91  Vs.  179,  21  S.  B.  240,  all 
fsllnre  to  look  and  listen  constituted  contributory  negli- 
dlssentlng  opinions  in  Cahlll  v.  Chicago,  etc..  By.,  74  Fed. 
46  U.  8.  App.  85,  majority  holding  was  evidence  of  Implied 
8t  LoQla,  etc  By.  v.  Barker,  77  Fed.  814,  40  IT.  S.  App. 
aajorlty  holding  failure  to  stop,  look  and  listen,  as  contrlbu- 
properly  left  to  Jury;  Bail  way  Cos.  v.  Foster,  88 
14  8.  W.  428.  majority  holding  contributory  negligence 
statute;  Hadley  v.  Lake  Brie,  etc.,  B.  Co.,  21  Ind. 
,  n  If .  B.  841,  holding  plalntiflT  guflty  of  contributory  neglt- 
notes  In  90  Am.  Dec.  780,  781,  782.  and  50  Am.  Bep.  66.^ 
tHsilngQlshed  in  Grand  Trunk  By.  y.  Tye«,  144  U.  8.  432,  86  L 
IS  8  Ct.  688.  reviewing  authorities,  holding  question  of  con- 
•nrllgenee  properly  left  to  Jury;  Texas,  etc..  By.  v.  Gentry, 
C  8   WWt  41  U  192.  16  8.  Ct.  1109,  holding  no  evidence  to 

aa  to  stopping  before  crossing  track;  Louisville, 
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etc.,  B.  Co.  ▼.  Bast  Tennessee,  etc,  By^  60  FM.  996,  22  U.  8.  App. 
102,  where  law  required  train  to  stop  at  crossing;  Oincinnatl,  etc, 
Ry.  y.  Farra,  66  Fed.  501,  81  U.  8.  App.  806,  question  as  to  wtaetber 
failure  to  stop,  look  and  listen  was  contributory  negligence,  pn^pearlj 
left  to  Jury;  Beatty  y.  Mutual  Resenre  Fund,  etc,  Assn.,  75  Fed. 
68,  44  n.  8.  App.  527,  collecting  numerous  autbc^ties,  case  improp- 
erly taken  from  jury;  Grayen  y.  MacLeod,  92  Fed.  840,  holding  im- 
plied Inyltation  to  passenger  to  alight  on  track,  question  of  con- 
tributory negligence  for  jury;  Georgia  Pac  By.  y.  Lee^  92  Ala.  267, 
9  So.  282,  plalntUTs  duty  to  alight  and  look  left  to  jury;  Gratiot  y. 
Missouri  Pac  By.,  116  Mo.  465,  21  a  W.  1098,  16  L.  B.  A.  196,  col- 
lecting numerous  authorities»  train  running  In  yiolation  of  speed 
ordinance,  case  Itft  to  jury. 

TrlaL — When  eridence  glyen  at  trial,  with  all  justiflahle  infer- 
ences. Is  insulBcient,  so  tbnt  yerdlct  for  plaintiff  would  haye  to  bo 
set  aside,  court  may  direct  yerdict  for  defendant,  pp.  618,  619. 

The  following  cases  approve  the  rule  and  hold  circumstances 
were  such  as  to  justify  court  in  directing  verdict:  Ferguson  t.  Ar- 
thur, 117  U.  a  490,  29  L.  982,  6  8.  Gt  865,  citing  cases,  action  to 
recover  duties;  Gunther  v.  Liverpool  Ins.  Ck>.,  184  U.  8.  116*  83  L. 
860,  10  8.  Ct  450,  action  on  policy  of  insurance;  Franklin  Braos 
Ck>.  y.  PhoBuiz  Assur.  Co.,  65  Fed.  776,  25  U.  8.  App.  119,  action  on 
fire  policy;  Smyth  v.  New  Orleans  Canal,  etc,  Co.,  98  Fed.  927,  ro- 
viewing  authorities,  patent  case;  Enapp  v.  Sioux  Falls  Nat  Bank, 
5  Dak.  896;  40  N.  W.  589,  action  of  trover;  Bunt  v.  Sierra  Botte,  etc, 
Min.  Co.,  138  U.  8.  485,  84  L.  1082,  11  8.  Ct  464,  BUiott  y.  Chicago, 
etc.  By.,  150  U.  8.  246,  87  L.  1070,  14  a  Ct  85,  Southern  Pac  Co. 
y.  Seley,  152  U.  8.  156,  38  L.  396,  14  S.  Ct  588,  Ward  v.  Bichmond, 
etc,  B.  Co.,  43  Fed.  425,  Missouri  Pac.  By.  v.  Moseley,  57  FM.  923, 
12  U.  8.  App.  601,  South^n  Pac  Co.  v.  Johnson,  69  Fed.  566.  44 
U.  8.  App.  1,  reviewing  authorities,  Beynolds  v.  Great  Northern 
By.,  69  Fed.  810,  82  U.  8.  App.  577,  29  L.  B.  A.  697,  MacLeod  t. 
Graven,  78  Fed.  632,  48  U.  8.  App.  129,  St  Loui/i,  etc,  B.  Co.  v. 
Whittle,  t-k  Fed.  801,  40  U.  8.  App.  28,  Southern  By.  v.  Smith,  86 
Fed.  295,  52  U.  S.  App.  716,  40  L.  B.  A.  749,  Claus  v.  Northern 
Steamship  Co.,  89  Fed.  647,  60  U.  8.  App.  718,  Detroit  Crude-Ofl 
Co.  V.  Grable,  94  Fed.  82,  Blllott  v.  Chicago,  etc.  By.,  5  Dak.  546, 
41  N.  W.  762,  8  L.  B.  A.  367,  Werk  v.  Illinois  Steel  Co.,  154  m.  432, 
40  N.  E.  444,  Gregory  v.  Cleveland,  etc.,  B.  B.,  112  Ind.  888,  14  N. 
B.  229,  Oleson  v.  Lake  Shore,  etc..  By.,  148  Ind.  409,  42  N.  B.  787, 
82  L.  B.  A.  150,  Candelaria  v.  Atchison,  etc,  B.  Co.,  6  N.  M».  284» 
27  Pac  503,  Butte  v.  Pleasant  Valley  Coal  Co.,  14  Utah,  265,  4T 
Pac  78,  and  Northern  Pac.  B.  B.  v.  Holmes,  8  Wash.  210,  14  Pae. 
690,  all  damage  cases. 

Approved  also  in  Delaware,  etc,  B.  B.  v.  Converse,  189  U.  8.  472, 
85  L.  216,  11  8.  Ct  571.  collecting  cases,  holding  court  properly  in- 
structed Jury  that  defendant  was  guilty  of  negligence;  Sparf  ▼. 
United  States,  156  U.  8.  100,  89  L.  860,  16  8.  Ct  292,  reviewing  an- 
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In  absence  of  evidence,  court  property  charted  that  jurj 
■ot  And  d^endant  guilty  except  as  charged;  Norris  t. 
29  Fed.  782,  holding  there  was  no  erldence  to  Justify 
«r  fartBttvhSp;  Northern  Pac  R.  Ck>.  t.  SnlllTan,  58  Fed. 
23S.  10  U.  8.  App.  473.  Instruction  that  blowing  of  whistle  was 
■nWfrat  act,  sustained;  Northwestern  Fuel  Go.  ▼.  Danlelson,  57 
FM.  220.  12  U.  S.  App.  688,  sustaining  Instruction  that  certain  acts 
If  defcMlaBt  ccmstltuted  negligence;  Mann  y.  Belt  B.  R.,  etc.,  Oo., 
la  lai.  141«  26  N.  B.  820,  collecting  authorities,  holding  evidence 
W  Ml  sustain  Terdlct  for  damages;  Olark  y.  Jenkins,  162  Mass. 
■H  n  N.  B.  974,  setting  aside  yerdlct  proper,  though  motion  to 
«Mt  ted  been  denied;  SwaUow  y.  Bain,  7  N.  Mex.  114,  82  Pac 
SM.  nf— si  to  direct  yerdlct  for  plaintiff,  h^d  error.  In  action  of 
wmsiin;  Unkhanf  y.  Lombard,  187  N.  Y.  426,  88  Am.  St  Bep.  749, 
S  5.  Bu  47S,  20  L.  B.  A.  01,  refusal  to  direct  yerdlct  for  defendant* 
*;  Pool  y.  Southern  Pac.  Go.,  —  Utah,  ^,  58  Pac  888,  In- 
Umltlng  jury  to  finding  of  damages  only,  sustained.  See 
M  Am.  Bep.  658,  note. 

Dlstlagalalied  in  Tray^ers'  Ins.  Co.  y.  Randolph,  78  Fed.  760,  47 
V.  8.  App.  260,  reylewlng  authorities,  question  as  to  deceased's 
votaataiy  exposure  to  danger,  for  Jury;  Stewart  y.  Sixth  Aye.  B. 
Ob,  tf  Fed.  22.  refusing  to  set  aside  yerdlct  where  eyldence  wha 
wiirling;  Kansas  City,  etc.,  B.  Co.  y.  KIrksey,  60  Fed.  1002,  22 
0.  A.  App.  94,  holding  court  wrongfully  withheld  question  of  negll- 
feoee  ttvm  jury;  Loulsyllle,  etc..  B.  Co.  y.  Kelly,  68  Fed.  410,  24 
B<  B.  App.  106,  question  of  contributory  negligence  properly  left 
IS  jvy:  8tate  y.  Unkm  B  B.,  70  Md.  77,  18  Atl.  1034,  under  facts, 
mmn  erred  te  taking  ease  from  jury;  Ladouceur  y.  Northern  Pac 
B  B^  4  Wash.  St  44,  29  Pac  945,  damage  suit,  non-suit  held  error; 
Ltwls  ▼.  Prien.  98  Wis.  90,  78  N.  W.  655,  direction  for  yerdlct  prop* 
«ty  AsBled;  dissenting  opinion  In  Sparf  y.  United  States,  156  IT.  8. 
ttl  W  L.  886.  16  S.  Ot  821,  majority  holding  proper  an  Instructloa 
drfsBdaot  could  be  found  guilty  only  as  diarged. 


IM  v.  &  919-en.  29  L.  254,  UNTTBD  8TATB8  y.  COB80N. 

aad  naTj. —  Prior  to  act  of  1866,  president  had  power  to 
aay  olllcer  of  army  or  nayy,  p.  620. 

aad  naTj. —  Ofilcer  dismissed  from  army  by  president  can- 
Bsc  ratala  Us  position  by  subsequent  reyocatlon  of  the  dismissal, 
b«t  ealy  by  new  appointment  concurred  In  by  senate  if  In  session, 
«r  If  aoc  opsfmtlyo  only  until  end  of  the  next  ensuing  session,  pp. 


114  r.  n,  622^696.  29  L  257,  BROWN  y.  HOUSTON. 

. —  Federal  prohibition  of  State  tax  on  "Imports  and 
baa  reference  only  to  goods  brought  from  or  carried  to 
not  from  one  State  to  another,  pp.  628,  629. 
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Reaffirmed  in  Bx  parte  Brown,  48  Fed.  442.  Approved  In  Coe 
V.  Errol,  116  U.  S.  627,  29  L.  719,  6  S.  Ct  478.  State  may  tax  intended 
exports  not  yet  in  carriers'  hands;  Rotbermel  ▼.  Meyerle*  136  Pa. 
St  263,  20  AtL  586,  9  L.  R.  A.  367,  and  n.»  upholding  license  law. 
See  62  Am.  St  Rep.  474,  note. 

Commerce. —  State  tax  on  coal  on  board  towboats  on  rlyer,  offered 
for  sale  geinerally,  does  not  become  export  tax  by  fact  that  it  is 
tb^eafter  sold  to  yessels  going  abroad,  p.  629. 

Approved  in  Leisy  v.  Hardin,  135  U.  S.  120,  34  L.  136,  10  S.  Ct 
688,  prohibition  law  void  as  to  imports  in  original  packagea 

Commerce. —  General  State  tax,  on  all  property  alike,  does  not 
become  duty  on  exports  because  some  of  it  is  thereafter  exported, 
p.  630. 

Approved  in  State  v.  French,  100  N.  0.  726,  26  Am.  St  Bep.  592, 
14  S.  B.  384,  tax  on  merchants,  based  on  all  their  purchases,  is  valid 
license  tax. 

Commerce. —  Power  of  Congress  is  exclusive  whenever  the  mat- 
ter is  national  or  admits  of  uniformity  of  regulation,  and  no  State 
may  affect  the  freedom  of  interstate  intercourse,  p.  631. 

Approved  in  Walling  v.  Michigan,  116  U.  S.  456,  29  L.  694,  6  8. 
Ot  467,  annulling  State  law  discriminating  against  sellers  of  im- 
ported Uquors;  Bowman  v.  Chicago,  etc.,  Ry.,  125  U.  8.  496,  31  I^. 
710,  8  S.  Ct  703,  annulling  Iowa  law,  requiring  carriers  importing 
liquors  to  procure  certificate;  Fitzgerald  v.  Fitzgerald,  etc.  Const 
Co.,  41  Neb.  468,  59  N.  W.  864,  interstate  commerce  act  exclu^ve, 
and  applicable  to  prior  contracts;  Bullard  v.  Northern  Pac  R.  R.» 
10  Mont  180,  25  Pac.  122,  11  L.  R.  A.  260,  and  n.,  interstate  com- 
merce law  applied  to  prior  unexecuted  contract;  People  v.  Wemple, 
188  N.  Y.  8,  33  N.  B.  422,  10  L.  R.  A.  697,  State  corporate  franchise 
tax  is  void  as  to  foreign  corporation  doing  only  interstate  business; 
People  T.  Hawkins,  167  N.  Y.  16,  68  Am.  St  Rep.  747,  61  N.  B.  261,. 
42  L.  R.  A.  497,  prison-goods  law  is  void  as  to  product  of  ether 
States;  Bx  parte  Rollins,  80  Ya.  319,  annulling  State  license  dl»> 
criminating  against  importers;  Arkansas  v.  Kansas,  etc..  Coal  Co», 
96  Fed.  367,  arguendo;  dissenting  opinion  in  O'Neil  v.  Vermont  14^ 
U.  S.  346,  352,  S6  L.  461,  463,  12  S.  Ct.  702,  704,  arguendo.     See  2T 
Am.  St  Rep.  548,  noteu 

Distinguished  in  Territory  v.  Guyott  9  Mont  49,  22  Pac  134,  u^>- 
holding  Montana  law  prohibiting  sale  of  liquor  to  Indians. 

Commerce. —  Omission  of  Congress  to  regulate  any  form  of  Intear- 
state  commerce  is  a  declaration  that  it  shall  be  untrammelled,  p.  63X« 

Approved  in  Pickard  v.  Pullmaur  etc.,  Car  Co.,  117  U.  S.  49,  29  r^ 
790,  6  S.  Ct  642,  annulling  Tennessee  sleeping-car  tax  as  affectlii^ 
interstate  commerce;  Wabash,  etc.,  Ry.  v.  Illinois,  118  U.  8.  589,  30 
T^  266,  7  8.  Ot  20,  denying  State's  right  to  regulate  State  rate   on 
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tansportatSon  to  anoth^  State;  Bobbins  t.  Shelby  Taxing  Dlst, 
«3b  U.  &  483,  80  L.  696,  7  S.  Ct  594,  drummers'  license  tax  inyalld 
«i  to  ddsens  of  other  States;  Bowman  y.  Chicago,  etc..  By.,  125 
r.  S.  506,  31  L.  715.  8  S.  Ct  1066,  annnUing  Iowa  law  requiring 
dfriefB  importing  liquor  to  procure  certificate;  Leisy  v.  Hardin* 
125  U.  &  110.  84  L.  132,  10  S.  Ct  684  (see  dissenting  opinion  in  185 
U.  8.  147.  84  L.  145,  10  S.  Ct  697).  annullhig  prohibition  law  as 
■ppUed  lo  imports  in  original  packages;  Coylngton.  etc..  Bridge  Co. 
T.  Kentucky.  154  U.  S.  212,  38  L.  966,  14  S.  Ct  1090,  Kentucky  regu- 
Utlon  of  charges  of  interstate  bridge.  Inyalld;  In  re  Bebman,  41 
r^  868.  annulling  Virginia  meat-inspection  law  as  discriminatory; 
Swin  y.  Philadelphia,  etc..  B.  B.,  58  Fed.  859.  holding  common  )aw 
sfilAst  discriminating  rates  by  carriers,  no  part  of  Federal  law; 
£x  parte  Scott  66  Fed.  46.  annulling  law  prohibiting  sale  of  oleo- 
Dftixaiine;  W.  A.  Vandercook  Co.  y.  Vance,  80  Fed.  789.  South 
Camlina  dispensary  act  Inyalld  as  to  imports  in  original  packages; 
Graffty  y.  RushylDe.  107  Ind.  610,  57  Am.  Bep.  135,  8  N.  SL  613, 
lunalllfig  city  peddlers'  ordinance;  Gatton  y.  Chicago,  etc..  By..  95 
lAwm.  129.  63  N.  W.  595,  28  L.  B.  A.  562,  common  law  as  to  unrea- 
■msble  freight  charges  is  no  part  of  Federal  jurlsprtidence;  Bagg 
r.  Ranroad,  100  N.  C.  284,  26  Am.  St.  Bep.  574,  14  S.  B.  81,  14  L. 
M.  A  508.  State  statute,  penalizing  failure  to  ship  freight  promptly, 
MpUes  to  Interstate  trade;  Arkansas  y.  Kansas,  etc..  Co.,  96  Fed. 
XT.  arguendo.  See  27  Am.  St.  Bep.  550,  yaluable  note,  and  59  Am. 
Bep.  2C0.  note. 

Products  of  other  States  are  not  to  be  free  from 
In  State  whither  carried  for  use  or  sale,  in  absence  of 
act  so  proylding.  p.  633. 

Ksaflnoed  In  Pittsburgh,  etc..  Coal  Co.  y.  Bates,  40  La.  Ann.  228» 
t  Aa.  St  Bep.  521«  3  Sa  643. 

OMBJBsroa. —  State  tax  on  property  Imported  from  another  State, 
vttck  has  reached  its  destination  and  become  part  of  the  general 
«f  pwpetty  of  the  State,  and  is  taxed  only  in  common  with 
g«ber  property,  is  yalid;  e.  g.,  tax  on  coal  on  towboats  In  city 
'•  Imported  for  general  sale,  p.  684. 

In  PItUburgh,  etc..  Coal  Co.  y.  Bates.  156  U.  S.  584, 
39  L.  542,  544.  15  8.  Ct  4ia  419,  affirming  40  La.  Ann. 
8  Am.  St  Bep.  521,  3  So.  643.  similar  to  principal  case.  Ap- 
9«»T«d  In  Coe  y.  Errol.  116  U.  S.  527,  29  L.  719,  6  S.  Ct  478.  State 
■ay  tax  mtended  exports  not  yet  In  carrier's  hands;  Bobbins  y. 
Taxing  Dist.  120  U.  S.  497.  30  L.  697,  7  S.  Ct  596,  annulling 
license  tax  as  to  citizens  of  other  States;  Philadelphia 
Ca  y.  Pennsylvania.  122  U.  S.  846,  80  L.  1905,  7  S.  Ct. 
B.  annulling  State  tax  on  gross  receipts  of  interstate  transpor- 
to«:  Leloop  T.  Port  of  Mobile.  127  U.  S.  648.  82  L.  814.  8  S.  Ct 
tax  on  Interstate  telegraph,  inyalld;  Pullman's  Car  Oa. 
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r.  PennqrlTanla,  141  U.  S.  23,  86  L.  616,  11  8.  Ot  878,  iqiholdlng 
State  tax  on  can  of  interstate  carrier;  Bmert  y.  Mlssonri,  156  U. 
8.  817.  819.  89  L.  436,  487,  15  S.  Ct  872,  878.  affirming  108  Mo. 
246.  246,  23  Am.  St  E^.  877,  15  8.  W.  82.  11  L.  R.  A.  220,  nphold- 
ing  peddlers'  tax  not  discriminating  against  foreign  goods  or  ped- 
dlers; Anderson  t.  United  States,  171  U.  S.  615,  19  S.  Ct  58.  up- 
holding validity  of  live-stock  exchange;  Bx  parte  Brown,  48  Fed. 
439.  440.  443.  upholding  merchants'  license  tax  based  on  their  pur- 
chases; In  re  Greene,  52  Fed.  118,  construing  act  of  1800,  against 
monop<dles;  Patapsco  Guano  Go.  t.  Board  of  Agriculture,  52  Fed. 
693.  upholding  North  Carolina  fertiliser-inspection  law;  American 
Harrow  Co.  ▼.  Shaffer,  68  Fed.  757,  upholding  Virginle  license  tax 
on  sale  of  manufactured  Implements;  Preston  v.  Flnley,  72  Fed.  860, 
8^.  upholding  occupation  tax  on  sale  of  certain  Sunday  papers; 
In  re  May.  82  Fed.  426.  Montana  cigarette  licmise  law  held  yalld, 
because  not  discriminatory;  OUyer  Finney  Grocery  Co.  t.  Speed, 
87  Fed.  418.  upholding  Tennessee  tax  on  merchants  based  on  amount 
invested  and  stoclc  in  trade;  Price  Co.  v.  Atlanta,  106  Ga.  365,  81 
S.  B.  622.  sale  of  imported  goods  from  warehouse  within  State  is 
not  Interstate  commerce;  Singer  Mfg.  Ca  v.  Wright,  97  Ga.  123,  25 
8.  B.  252,  35  li.  B.  A.  501.  upholding  State  sewing-machine  license; 
South  Bend  v.  Martin,  142  Ind.  48.  49,  41  N.  B.  820,  29  L.  R.  A.  587, 
upholding  peddlers'  license;  State  v.  Whe^ock.  95  Iowa,  583.  58 
Am.  St  Rep.  444,  64  N.  W.  621,  80  L.  IL  A.  488,  and  n..  upholding 
State  law  against  itinerant  vendors  of  nostrums;  Myers  v.  Balti- 
more Co..  83  Md.  389.  391.  55  Am.  St.  Rep.  352,  354,  85  Atl.  145,  146, 
84  L.  R.  A.  311.  312.  upholding  tax  on  cattle  imported  for  sale; 
Blueflelds  Banana  Co.  v.  Board  of  Assessors.  49  La.  Ann.  46,  21  So. 
629.  upholding  tax  on  cash  in  bank,  at  agency  of  foreign  importer; 
McClellan  v.  Pettigrew.  44  La.  Ann.  860,  10  So.  854.  license  tax  oo 
drummers  for  imported  goods  is  invalid;  LumberviUe  Bridge  Co. 
V.  Assessors.  55  N.  J.  L.  534.  26  Atl.  718,  25  L.  R.  A.  137.  upholding 
corporate  license  fee  as  applied  to  one  in*  interstate  business;  Water- 
bury  V.  Newton.  50  N.  J.  L.  542,  14  Atl.  608.  State  oleomargarine 
law  applicable  to  Imported  package;  People  v.  Wemple^  138  N.  Y. 
U.  83  N.  B.  728.  19  L.  R.  A.  698.  State  franchise  tax  void  as  to  for* 
elgn  oorporation  doing  only  Interstate  business;  State  v.  Gorham, 
115  N.  G.  727,  44  Am.  St  Rep.  496,  20  S.  B.  181,  25  L.  R.  A.  812,  up- 
holding tax  on  Itinerant  salesmen,  as  applied  to  salesmen  of  im- 
ported goods;  Kelley  v.  Rhoads.  7  Wyo.  258,  51  Pac.  597,  598,  599, 
39  L.  R.  A.  600,  602,  upholding  law  taxing  live-stock  Imported  for 
grazing;  dissenting  opinions  in  Leisy  v.  Hardin,  135  U.  S.  151,  162« 
84  L.  147,  10  S.  Ct  699.  majority  annulling  prohibition  law  as  ap- 
I^ed  to  original  packages  Imported;  Adams  Bxp.  Co.  v.  Ohio.  166 
U.  S.  234,  41  L.  700,  17  S.  Ct  814.  majority  upholding  State  tax  on 
telegraph  and  express  companies;  Hynes  v.  Briggs,  41  Fed.  470, 
arguendo.  See  59  Am.  Rep.  272,  note,  and  62  Am.  8t  Rep.  449» 
474,  valuable  note  on  taxation. 
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DMIiiciiidMd  te  United  States  y.  Hopkins,  82  Fed.  540^  holding 
■^  stock  trading  association  an  unlawful  combination;  Jamieson 
T.  Indiana  Natural  Gas,  etc.,  Co.,  128  Ind.  681,  28  N.  B.  84,  uphoM- 
lir  regnlatloii  of  transportation  of  nataral  gas  under  police  power. 

Histlhiri 1  law.^  A  State  taxing  law  is  not  InvaUd  as  to  coal 

iBported  from  and  owned  by  citizen  of  another  State,  because 
isnying  equal  prlTileges  and  immunities  guaranteed  by  the  Federal 
O—sUtution,  p.  684. 

ICaeellaaeoas.— Arkansas  t.  Kansas,  etc,  CkMU  Co.,  96  Fed.  355» 
mmA  Tennessee  t.  Union,  etc..  Bank,  1S2  U.  8.  460,  88  U  614,  14  8. 
OL  656,  as  to  remoral  of  caoses. 

114   U.   a.   636-4M2,   20  L.   261,   PROYIDBNT   8A VINOS  SOa   ▼• 
rOBD. 


petition  by  Insurance  company,  alleging  that  Ohio  judg- 
opoo  whl^  suit  was  brought  in  New  York,  was  not  obtained 
after  personal  serrlce,  was  eyaslTe  and  laconsequentdal,  because 
denying  Toluntary  appearance,  or  serrlce  on  an  agent  such  as 
eompanies  usually  maintain  in  all  States,  p.  689. 


. —  Method  of  acquiring  Jurisdiction  of  foreign  corporatioQ 
ty  aerrke  on  its  agent,  as  established  by  State  law,  applies  in  Fed- 
as  wcH  as  State  oourts,  p.  689. 


of  causes. —  In  suit  on  Judgment  obtained  in  another 
It  Is  no  ground  for  removal  that  it  was  colorably  assigned  to 
of  domestic  State  to  prevent  removal  thereof  by  defendant, 
p.  641. 

Acaflrmed  In  Oakley  t.  Ooodnow,  118  U.  8.  44,  80  L.  62,  6  8.  Ct 
M4.  Ouvon  T.  Dunham,  121  U.  8.  426,  80  L.  994,  7  8.  Ct  1032, 
Leather  Uaflofacturers*  Bank  y.  Cooper,  120  U.  8.  781,  80  Lb  818,  7 
&  Ol.  778^  and  Ylmont  t.  Chicago,  etc,  Ry.,  69  Iowa,  801,  28  N.  W. 
Appcoved  In  Dow  t.  Bradstreet  Co.,  46  Fed.  826,  on  removal 
by  one  defendant,  he  may  show  another  to  have  been 
Joined;  Bowley  v.  Railroad,  110  N.  G.  818,  14  S.  B. 
779^  dcaytng  removal  by  one  defendant  of  non-separable  action; 
OansB  V.  Dunham,  148  Mass.  66,  14  Am.  St  Bep.  400.  20  N.  B.  814» 
S  I«  R.  A.  206.  and  n..  holding  colorable  transfer  to  defeat  Federal 
not  ground  for  Injunction  In  Massachusetts  court 

of  eausss. —  In  suit  on  a  Judgment,  fact  that  Judgment 
In  Federal  court  does  not  make  suit  one  arising  under 
hiwa,  and  so  removable,  p.  641. 

In  Csrron  r.  Pnnham,  121  U.  8.  428,  429,  80  L.  994,  7 
a  OK.  MM,  Metcalf  v.  Watertown,  128  U.  8.  688,  32  L.  644.  9  S.  Ot 
114.  mmA  Pope  v.  LoolsvlUe.  etc.,  By.,  178  U.  S.  680,  19  8.  Ct  602. 
AOTrvf«4  la  8iarln  v.  New  York,  116  U.  8.  267,  29  L.  390,  6  S.  Ct 
n.  4faiytv  that  extent  of  New  York  ferry  rights  raised  Federal 
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question;  Kansas  y.  Bradley,  26  Fed.  289,  remanding  case  qnestion- 
ing  proliibltlon  law;  Arlcansas  y.  Kansas,  etc,  C5oal  CJo.,  96  Fed. 
JR55,  357,  bfll  to  preyent  influx  of  railroad  employees  raises  Federal 
commerce  qaestion;  King  v.  Lawson,  84  Fed.  210,  bill  by  home- 
stead entryman  to  protect  Ms  possession,  held  not  of  Federal  cog- 
nizance; Pacific  Gas  Imp.  Oo.  y.  BUert,  64  Fed.  429,  denying  Cir- 
cuit Court's  jurisdiction  on  bill  alleging  defendants  would  rely  on 
Federal  law;  Walker  v.  Windsor  Nat  Banls,  56  Fed.  80,  5  U.  S. 
App.  423,  allowing  remoyal  of  suit  on  national  bank  cashier's  bond; 
Tate  V.  Douglas,  113  N.  a  195.  18  S.  B.  208.  suit  on  Federal  re- 
oeiyer*s  bond  does  not  ndse  Federal  question;  Tennessee  y.  Union, 
etc..  Bank,  152  U.  S.  460,  88  L.  514,  14  8.  Ot  666,  arguendo. 

Distinguished  in  Pullman's  Palace,  etc,  Co.  y.  Washburn.  66 
F^d.  793,  Federal  court  has  Jurisdiction  of  ancillary  proceedings, 
irrespectiye  of  citizenship. 

Judgment  is  a  security  of  record  showing  a  d^t  doe  from  ob« 
person  to  another,  p.  641. 

114  U.  S.  642-653,  29  L.  250,  BX  PABTB  RBGGBU 

Extradition. —  B.  S.,  §§  5278,  5279,  respecting  eztradttlon  ot  one 
accused  of  treason,  felony  *'  or  other  crime,"  extends  to  one  accused 
of  a  misdemean<^,  as  do  also  the  words  of  Constitution  upon  sam^ 
snblect,  pp.  649,  650. 

Beaflirmed  in  Barranger  y.  Baum,  108  6a.  475,  68  Am.  St.  Bep. 
V22,  80  S.  B.  528.  Approyed  in  lAsc^es  y.  Georgia,  148  U.  S.  542, 
87  L.  551,  13  S.  Ct  689,  defendant,  after  surrender  to  demanding 
State,  has  no  immunity  from  charge  for  another  crime  than  that 
of  the  requisition. 

State  has  power,  except  as  limited  by  Federal  Constitution,  to 
define  offenses  against  Its  laws,  and  citiieiis  of  other  States  are 
bound  thereby,  p.  650. 

Extradition. —  Fugitiye  Is  entitled  to  insist  upon  proof,  before 
goyemor  of  asylum  State,  that  he  was  within  the  demanding  State 
at  time  of  alleged  crime,  and  subsequently  withdrew  therefrom^ 
p.  651. 

Approyed  in  In  re  White,  55  Fed.  58,  14  U.  S.  App.  87,  but  holding 
guilt  or  innocence  of  accused  cannot  be  inyeetlgated;  State  y.  Hall, 
115  N.  C.  814,  44  Am.  St  Bep.  503,  20  S.  B.  780,  28  li.  B.  A.  291,  &iid 
n.  (and  see  dissenting  opinion  in  115  N.  C.  823,  20  S.  B.  783,  2S  I^ 
B.  A.  294,  and  n.,  44  Am.  St  Bep.  509,  note),  one  firing  a  bullet  late 
a  State,  but  neyer  actually  there,  is  not  an  extraditable  fugitiye. 

Extradition. —  State  has  power  to  establish  forms  of  ciyil  aj[id 
criminal  process  in  its  own  courts,  subject  only  to  Federal  coiiBti* 
tntional  proyisions  protecting  life,  liberty  and  property;  conse- 
quently, in  extradition  proceedings,  It  may  not  be  objected    tliat 
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technically  correct.  If  substantially  according  to 
kvs  of  iletanfUTif  SUte,  p.  651. 

ippn^vsd  In  Blown  ▼.  New  Jersey,  175  U.  &  175,  20  S.  Gt  78, 
iphildlnff  New  Jwsey  law  as  to  struck  lory;  Pearce  ▼.  Texas,  155 
a  &  SU,  80  U  167,  15  8.  Ot  117,  technical  sofflclency  of  indlct- 
■Mls  not  opesi  on  habeas  corpus;  Bx  parte  Pearce,  82  Tex.  Cr.  305, 
W, Jllw  W.  Ifl^  17,  holding  indictment  sufficient  under  lawB  of  de- 
■saAag  Slate;  Barranger  ▼.  Baum,  108  6a.  475,  6S  Am.  St  Bep. 
QX  M  Iw  ■.  628b  constmlng  extradition  warrant  and  indictment. 

BiifadliiMii.—  Bxeentiye  of  asylum  State  may  require  competent 
fntt  that  aeeosed  is,  in  fact,  a  f ugitiye  from  justice  of  demanding 
twe,  p.  6S2. 

▲pptored  in  Oook  t.  Hart,  146  U.  &  196,  36  L.  839,  18  &  Ot  4a, 
m  Inbeas  corpus  in  Federal  court,  after  surrender  to  demanding 
•late;  Wtltb  t.  York,  79  Fed.  620,  621,  49  U.  S.  App.  171,  172,  requi- 
csLnnot  be  denied  if  indictment  sufficient  under  laws  of  de- 
State.    Bee  68  Am.  St  Bep.  182,  note. 

Xstraditioii. —  On  liabeas  corpus.  Supreme  Court  refused  to  or- 
r  rrieaea  of  accused,  whose  extradition  had  been  granted  by  gor- 
of  asylum  State,  where  proofs  made  out  a  prima  fade  case, 
thoagh  not  as  fuB  as  might  properly  bare  been  required,  p.  653. 

Appcored  in  Boberts  ▼.  BeUly,  116  U.  S.  96,  29  U  549,  6  &  Ot  800, 
pswaiptluii  la  la  faror  of  goyemor's  findings;  Wbittsn  t.  Tomlin- 
s«.  IM  U.  B.  246,  40  L.  418,  16  S.  Ot  808,  warrmnt  of  extradition 
aai  tndletmcnt  make  out  prima  facie  case;  Bx  parte  Brown,  28  Fed. 
•1 6BB,  eonrts  wiU  not  orerrule  goyemor's  decision  exc^t  for  clear 
la  rs  Oook,  49  Fed.  848,  executiye  warrant  Is  prima  facie 
of  flight;  Bx  parte  Whitten,  67  Fed.  231,  one  extradited 
vtn  aoc  be  dlscliarged  by  Federal  court  on  habeas  corpus,  in  ad- 
luet  of  bearing  by  State  court;  In  re  Huse,  79  Fed.  807,  48  U.  S. 
Afp.  828,  Federal  courts  ought  to  interfere  by  habeas  corpus  only 
te  extreme  canes;  Bx  parte  Dawson,  63  Fed.  808.  49  U.  S.  App.  678, 
ffxtnidttioii  warrant,  reciting  receipt  of  requisition  and  indictment, 
form,"  is  sufficient;  In  re  Bloch,  87  Fed.  983,  requisition 
of  demanding  State  and  copy  of  indictment  are  necea- 
Knts  y.  State,  22  Fla.  48,  1  Am.  St  Bep.  176,  affidaylt  dis- 
dMTglng  offense  cannot  be  impeached  by  the  accused,  goy- 
i  requesting  State  Is  Judge  of  its  authenticity;  Hackney  y. 
107  Ind.  259,  8  N.  B.  144.  goyemors  need  certify  only  that 
are  authenticated,  not  genuine;  DHnkall  y.  Spiegel,  68  Oonn. 
•  Atl  882,  86  L.  B.  A.  488,  a  paroled  prisoner  permitted  to 
the  State,  is  a  fugitiye;  Barranger  y.  Baum,  103  Ga.  475.  477, 
Am.  St  Bep.  122,  124,  80  S.  B.  528,  529,  Indictment  and  warrant 
fvrm  BMke  out  prima  fade  case;  In  re  Sylyester,  21  Wash. 
87  Pac.  881,  holding  warrant  and  reqnis'tloB  sufficient;  In  rs 
46  rod.  474.  arguendo. 


/ 
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114  U.  8.  664-668,  29  L.  226,  STBBBT  B.  R.  T.  HART. 

Bemoval  of  causeB. —  Affldayit  for  remoyal  for  local  prejudice, 
sworn  to  ten  days  before  suit  was  filed  in  State  court,  and  averring 
thSLt  afOant  ''Is  the  plaintUf  In  the  case  of,"  eta,  held  soffldent, 
p.  660. 

Bemov«I  petition,  showing  facts  making  out  case  for  remoyal 
under  act  of  1875,  is  not  rendered  abortlye  by  allegation  that  re- 
moyal was  asked  mider  B.  S..  §  689,  p.  660. 

Approyed  In  Wbelan  y.  New  York,  etc,  B.  Co..  85  Fed.  863,  1  L. 
R.  A.  74.  and  n.,  distinguishing  between  formal  and  jurisdictional 
requirements. 

Bemoytd  of  causes. —  Absence  of  oath  to  remoyal  petition  is  only 
an  informality,  and  waiyed  by  failure  to  object,  p.  660. 

Cited  in  dissenting  opinion,  Dunn  y.  Burlington,  etc.  By.,  36  Biinn. 
83,  84,  27  N.  W.  453,  454,  arguendo. 

Appeal  and  error. —  Motion  to  expunge  and  arrest  Judgment  la 
not,  any  more  than  motion  for  new  trial,  reyiewable  on  error  in 
Supreme  Court,  pp.  660-661. 

Courts. —  State  law  authorizing  fl.  fa.  against  a  city  upon  Judg- 
ment against  it,  is  a  remedy  enforceable  upon  similar  Judgment  in 
Circuit  Court  in  a  common-law  cause,  under  B.  S.,  §  916,  p.  661. 

Courts. —  Louisiana  special  act  of  1870,  prohibiting  fl.  fa.  against 
city  of  New  Orleans  to  enforce  payment  of  money  Jadgments,  was 
not  in  force  proprio  yigore,  in  the  Circuit  Court,  and  a  Judgment 
creditor  might  proceed  against  that  city  by  fl.  fa.,  under  the  gen- 
eral statute  authorizing  it,  as  proyided  in  B.  S.,  S  916,  p.  662. 

Appeal  and  error. —  Assignments  of  error  respecting  questions 
not  sayed  by  bill  of  exceptions  at  Jury  trial,  cannot  be  c(msidered 
on  error,  p.  663. 

Approyed  in  Alexander  y.  United  States,  138  U.  S.  856,  84  L.  956, 
11  S.  Ct  351,  error  in  selecting  Jury  waiyed  by  failure  to  make 
objection  imtil  motion  for  new  triaL 

114  U.  S.  663-705,  29  L.  281,  TENNESSEE  BOND  CASES. 

States. —  Statutory  lien  created  by  Tennessee  act  of  1852,  upon 
property  of  railroads  aided  by  grant  of  State  bonds,  accrued  only 
to  the  State,  not  the  bondholders;  hence,  after  repudiation  of  debt 
by  State,  bondholders  could  not  enforce  it  against  railroads,  pp. 
685-705. 

Followed  in  Cunningham  y.  Macon,  etc,  B.  B.,  156  U.  8.  420,  89 
L.  476,  15  8.  Ct  865,  holding  bondholders  not  entitled  to  lien  re- 
seryed  by  Georgia  in  railroad  loan  of  1866. 

Payment  implies  a  debt  from  payor  to  payee,  p.  687, 

Statutes  creating  contracts  are  to  be  interpreted  according  to 
language  of  each  particular  case,  p.  688. 
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^  North  Carolina; 
frvpm^  mai  mUff^et  to. 


of  Kortb  Out>lliia  of  March  28, 
L  IKl,  the  lint  givlxiff  a  lien  tome- 
fa  eertato  oases,  and  the  other 
Br  moctfacet  irlven  by  oorpo- 
SM  fsre  to  Choee  perf ormlna  labor  and 
to  tbe  oonetniouoD  of  rall- 
tbm  |wo|*eity  and  franchises  of 
-Btov  aaid  operating  such  roads. 
HHilivacfTtaff  to  mechanics  and  la- 
sa  buihlliisa*  ladudinir  the  lot  upon 
a  lleo  opoo  a  lot  or  ftum  or  oth- 
daoe  toercon,  or  for  materials 
or  repair  of  buildinas, 
as  fflTing  a  lien  upon  the 
propertj  of  a  railroad 
be  fsenfisi  m  the  operation  and 
if  Itt  road  for  tbe  public  purposes  for 

oC  Ike  ad  section  of  tbe  said  Act 
lift  aniBU,cbap.Sl  •  48)  has  reference 
>  mA  moatbmotM  of  private  corporations 
[teJUt  of  FBbniarj  12,  \m  (Public 
Itopi.  MH  and  notthoseof  FSil- 
iffaiitaed  for  publlo  uw  under 

eheariM,  State  r.  Rlves,  Sired, 
C  and  certain  state 

''[Ho.  188.1 
a,S9,lS84.   J}tckbdMar.i,188S. 


ClfOQH  Court  of  the 
for  the  Weftern  District  of 


of  tlK  casefullj  tppear 
oCtteooort.    Bee  Alto  the  re- 
of  this  oomt  on  petition  for 


nod  Am  &  Mtrriwkon^ 
and  JoM.  S.  Riam, 


deM  fared  the  optoton  of 


Adkerffle  BaOroadCom- 

cfieml  bf  the  oomoUd*- 

1974,  of  a  nOroad  company  of 

lawi  of 


ander  the 
ofthaOrecnTnic  and  French 


Broad  Raihoad  Company,  of  North  Carolina- 
executed,  under  date  of  October  1, 1876.  a  deed 
of  trust,  Tfhereby,  for  the  purpose  of  securing 
the  payment  of  its  bonds,  wiUi  interest  coupons 
attached,  it  conveyed  its  franchises,  railroad, 
rights,  lands  and  property,  real  and  personal, 
in  trust  for  those  who  should  become  holders 
or  owners  of  such  bonds.  The  deed  coniaineil 
a  provision  by  which  ^e  principal  of  all  tlie 
bonds  should  become  due  after  continuous  de- 
fault for  six  months  in  the  payment  of  semi- 
annual interest  upon  them  or  upon  any  of  tbem. 
Such  a  default  having  occurred  in  respect  of 
the  installments  of  interest  due  January  1, 1878, 
the  present  suit  was  brought  for  tbe  purpose  of 
enforcing,  in  satisfaction  of  the  entire  amount 
of  said  lx>nds  and  coupons,  the  lien  given  by 
the  beforementioned  deed.  Certain  parties — 
Carrison,  Fry  &  Deal,  Clayton,  and  liice  <& 
Coleman — were  made  defendants,  because,  as 
creditors  of  the  railroad  comimny,  they  claimed, 
respectively,  a  lien  upon  property  covered  by 
the  mortgage  superior  to  that  asserted  in  be- 
half of  the  ^ndholders.  Oarri<ou  alleged  that, 
being  a  mechanic,  he  contracted,  December  1, 
1876,  and  June  2,  1877,  with,  and  afterwards 
built  for,  Uie  railroad  company  two  trestles  In 
Polk  Countv,  North  Carolina,  his  work  being 
completed  February  18,  1878:  Fiy  &  Deal,  the 
first  named  being  a  mechanic,  that  thev  fur- 
nished materials  and  work  upon  trestles  in  the 
same  county,  under  a  contract  made  with  the 
company  on  June  2, 1877,  and  fully  executed 
June  17,  1879;  Clayton,  that  he  performed 
work  (gniding,  etc.),  upon  the  company's  road 
In  the  same  county,  under  a  contract  made 
with  h  prior  to  the  mort^cfe,  but  not  executed 
until  after  its  date;  and  luce  S:  Coleman,  that 
they  did  work  and  labor,  and  furnished  mate- 
ria, on  the  company's  road  in  Henderson 
County,  North  Carolina,  such  work  beginning 
June  1, 1876,  and  ending  May  1,  1878. 

The  decree  below,  ordering  a  sale  of  the 
mortgaged  property,  must  have  proceeded  upon 
the  ground  that,  under  the  laws  of  North  Caro- 
lina, these  defendants  acquired  no  lien  what- 
ever upon  the  property  of  the  railroad  com- 
pany. The  contention  here  is  that  some  of  the 
aefendants  acquired  a  Ucn  as  well  under  a 
statute  passed  In  1878,  regulating  sales  under 
mortgages  given  by  com^mies  upon  all  their 
worn  and  property,  as  under  the  Act  called 
the  Workmen's  Lien  Law  of  1870;  and  that  one 
ol  the  defendants  has  a  lien  under  the  former, 
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while  others  have  liens  under  the  latter  statate. 

The  main  inquiry  now  is.  whether  the  court 

below  correcuj  interpreted  those  statutes.    It 

is  necessary  to  a  clear  understanding  of  the  case 

that  their  provisions  be  examined  in  detalL 

By  the  Constitution  of  North  Carolina  of 

ri241     ^^^*  ^®  General  Assembly  of  that  State  was 

^        ^     required  to  "provide,  by  proper  legislation,  for 

riving  to  mec'ianics  ana  laborers  an  adequate 

Ben  on  the  subject  matter  of  their  labor."    Art 

14,  §4. 

Subsequently,  by  an  Ad  approved  March  28, 
1870,  enutled  *'An  Act  for  the  Protection  of 
Mechanics  and  other  Laborers,  Materials,"  etc., 
it  was  provided  *^that  every  building  built,  re- 
built, repaired  or  improved,  together  with  the 
necessary  lots  on  which  said  building  may  be 
situatCKl,  and  eveiy  lot,  farm  or  vessel,  or  any 
kind  of  property  not  herein  eniunerated,  shall 
be  subject  to  a  lien  for  the  payment  of  all  debts 
contracted  for  work  done  on  the  same  or  mate> 
rial  furnished";  §  1;  that  '*any  mechanic  or  cit- 
izen, who  shall  mi^e,  alter  or  repair  any  arti- 
cle of  personal  'property,  at  the  request  of  the 
owner  or  legal  possessor  of  such  property,  shall 
have  a  lien  upon  sudi  property  so  made,  altered, 
or  repaired,  for  his  just  and  reasonable  charge 
for  his  work  done  and  material  furnished,  and 
may  hold  and  retain  possession  of  the  same 
unul  such  just  and  reasonable  charges  shall  be 
paid,"  etc;  §  8;  that  "all  clahns  under  $200 
may  be  filed  m  the  office  of  the  nearest  magis- 
trate, if  over  $200,  in  the  office  of  the  Superior 
Court  derk  in  any  county  where  the  labor  has 
been  performed  or  the  material  furnished.  § 
4;"  that  proceedings  to  enforce  the  lien  createa 
must  be  commenced  in  the  courts  of  justice  of 
the  peace  ard  in  the  suoerior  courts,  according 
to  thdr  lurisdiction;  ana,  upon  Judgment  being 
rendered  in  favor  of  the  claimant,  an  execution 
for  the  collection  and  enforcement  thereof  may 
issue  in  the  same  manner  as  upon  other  Judg- 
ments in  actions  arising  upon  contracts  for  the 
recovery  of  money.  Pub.  Laws  N.  C,  chap. 
206,  p.  258;  Battlers  Revisal,  N.  C,  cbap,  65,  p. 
568.  <> 

By  the  general  statute,  approved  February  8, 
1872,  entitled  "An  Act  to  Authorize  the  Forma- 
tion of  Railroad  Companies  and  to  Regulate 
the  Same,"  provision  was  made  for  the  forma- 

>tion  by  any  number  of  persons,  not  less  than 
twenty-five,  of  corporations  for  the  purpose  of 
constructing,  maintaining  and  operating  rail- 
roads. This  statute  contains  sixty-six  sections, 
and  prescribes  the  mode  in  which  a  company 
may  be  organized  under  it;  what  its  articles  of 
association  shall  contain;  what  shall  be  the 
[125]  amount  of  its  capital  stock  and  in  what  way 
subscribed;  when  it  shall  become  a  corporation, 
with  the  powers  and  privileges  therein  granted; 
to  what  extent  its  stockholders  shall  he  liable 
for  the  debts  pf  the  company;  when  it  ^all  be 
liable  to  laborers  for  the  amount  due  Uiem  from 
contractors  for  the  construction  of  any  part  of 
the  road;  the  mode  in  which  it  may,  by  con- 
demnation, acquire  real  estate  needed  for  the 
purposes  of  its  Incorporation;  an  aimual  report 
to  the  Governor  showing  its  operations  and  con- 
dition in  every  respect;  when  and  under  what 
circumstances  the  Legislature  may  alter  or  re- 
duce its  rates  of  frei^t,  fare  or  other  profits; 
and  many  other  duties  respecting  the  operation 
and  management  of  its  railroad  and  oUierprop- 
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erty.  Public  Laws  N.  C,  1871-2,  chap.  188 
Battle's  Revisal,  chap.  99. 

Corporations  formed  under  that  statute  an 
given  power  to  do  various  things  involving  tbi 
raising  and  expenditure  of  money;  and  also 
"from  time  to  time  to  borrow  such  sums  ol 
money  as  may  be  necessary  for  completing  an^ 
finishmg  or  operating  theur  railroad,  and  to  is 
sue  and  dispose  of  their  bonds  for  any  amouu 
so  borrowed,  and  to  mortgage  their  corporal 
property  and  franchises  to  secure  the  paymen 
or  [of]  any  debt  contracted  for  the  purposo 
aforesaid,  eta  The  statute  further  dedare 
that  "all  existing  railroad  corporations  withi 
this  State  shall  respectively  have  and  possess  a] 
the  powers  and  privileges'^  therein  specified. 

On  the  12th  of  February,  1872,  the  Qenen 
Assembly  of  North  Carolina  passed  anothe 
statute  providing  for  the  formation  of  '*privat 
corporations  for  any  purpose  not  unlawful"  b 
three  or  more  persons.  Pub.  Laws  N.  C 
1871-2,  chap.  199. 

At  its  subsequent  session  an  Act  was  approved 
March  1, 1878,  entiUed  ''An  Act  to  Regulat 
Mortgages  by  Corporations,  and  to  Rcgulal 
Sales  under  Them.'^  As  the  present  case  depem! 
largely  upon  the  construction  to  be  given  toUi 
provisions  of  that  statute,  its  1st  ana  8d  sectioi 
(the  2d  and  other  sections  being  immaterial  1 
the  determination  of  any  qu^on  here  il 
volved)  are  given  entire,  as  follows: 

^^SecL  If  a  sale  be  made  under  a  deed  of  trust  < 
mortinEige  executed  by  any  company  on  aU  its  worl 
and  property,  and  there  be  a  conveyance  pursun] 
thereto,  such  sale  and  conveyance  ahaU  pass  to  tl 
purchaser  at  the  sale  not  only  the  works  and  pro| 
erty  of  the  company  as  they  were  at  the  time  « 
making  the  deed  of  trust  or  mortgage,  but  ai 
works  which  the  company  may,  after  that  timeai 
bcHfore  the  sale,  have  constructed,  and  all  otbi 
property  of  which  it  may  be  posaesaed  at  the  Un 
of  tne  sale  other  than  debts  due  to  it.  Upon  eui 
conveyance  to  the  purchaser  the  said  compai 
shall,  uMO  facto,  be  dissolved,  and  the  said  purchas 
shaU  fortnwith  be  a  corporation  by  any  nan 
which  may  be  set  forth  in  the  said  conveyance, 
in  any  writing  signed  by  him  and  recorded  in  tl 
same  wmnnflr  in  which  the  conveyance  shall  be  i 
corded.** 

**8ec  8.  When  such  corporation  shall  expire  or 
dissolved,  or  its  corporate  rights  and  privily 
ahaU  have  ceased,  all  its  works  and  property  ai 
debts  due  to  it  shaU  be  subject  to  the  payment 
debts  due  by  it,  and  then  to  distribution  among  ti 
members  aocoiding  to  their  respective  interest 
and  such  corporation  may  sue  and  be  sued  as  t 
fore  for  the  purpose  of  collecting  debts  due  to 
proeeouting  rights  under  previous  contracts  with 
and  enforcing  its  liabilities  and  distributing  t 
proceeds  of  its  works,  property  and  debrs  amoi 
those  entitled  thereto ;  Provided,  That  aU  debts  ai 
contracts  of  any  corporation,  prior  to  or  at  the  til 
of  the  execution  of  any  mortgage  or  deed  of  tn 
by  such  corporation,  shall  have  a  first  Uen  upon  t 
property,  rights  and  franchises  of  said  oorporatic 
and  shall  be  paid  off  or  secured  before  such  moi 
gage  or  deed  of  trust  shall  bt-  registered.**  Pt 
Laws  N.  O,  IBTS-a,  chap.  181;  Battl^  Revisal,  cbi 
26,M46,48. 

The  first  question  to  be  considered  is  whetl 
the  Act  of  1870  gives  a  lien  to  mechanics 
contractors  upon  Uie  property  of  a  railroad  a 
poration,  for  work  performea  or  materials  ft 
ni^ed  in  and  about  the  construction  of  its  ros 
or  of  its  bridges  constituting  a  part  of  its  111 
We  are  of  o^nion  that  no  such  statutory  U 
exists  in  North  Carolina,  or  was  intended  to 
given  by  the  Act  1870.  In  reaching  this  c< 
elusion,  we  are  not  aided  by  any  direct  decisi 
of  the  question  by  the  Supreme  Ck)urt  of  Noi 
CarolimL    Reference  was  made  by  counsel 
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fyihpf.  MO,  81  N.  C,  840,  where  H was 
-<d  te  a  ofmer  ii  nol  entitled,  under  that 
finila,  for  Ui  wages,  upon  the  employ- 
■lOBf  cr  had  ofer  whidi  he  has  superin- 
Ifter  sQndhig  to  the  oonstitntional 
t  tkt  iswB  he  enacted  to  give  to 
■Hi  kbocen  an  adequate  uen  on 
of  their  labor,  the  court  said: 
i  «i7  hoe  praportiofi  of  the  laboring  pop- 
tf  tfedtstebad  Just  recently  been  re- 
ttoiUom,  and  thrown  upon  their 
peffeUy  ignorant  of  the  oom- 
tnassctms  of  social  life,  and 
of  the  Cocjtitution,  and  the  Acts 
"Mrf  to  flyiyii  Into  effect,  were  intended  to 
r*  fumikm  to  that  daas  of  penons  who 
"St  mj  dipeidsnt  upon  their  manual  labor 
^'■AiilMS.  The  law  was  designed  ex- 
^^^iaraechaaics and  laborers.*^  If  such 
^atMSflfteActof  1870,  there  is  strong 
"Msbteidtkat  a  mere  o(mtractor  for  the 
cfsnUroad,  or  of  railroad  Mdges, 
ID  the  lien  given  by  it  But  with- 
81  coaduaiTe  an  opmion  delirered 
li  of  the  parties  had  become  fixed, 
■v?Bf.  £tf»fMs,l(n  U.  8. ,  88  (Bk.  27.  L.ed. , 
C  w  MS  oar  interpretation  of  the  statute 
•>«  Ak  fiond  that  it  has  no  reference  to 
•  "t  tec  «r  Bslcrials  furnished  in  the  con- 
of  isihoads.  The  words  of  the  Act 
sdeqoate  to  expicas  a  purpose  to 
r^ila ipoa  a pobUe  improyement  of  that 
=**te  TW  woftk  "building.-  "lot." 
'ymA**mj  Usd  of  property  not  herein 
'^tn  too  limited  in  their  scope  to 
dnriofi  that  the  L^iskture  had 
hy  thai  Act,  to  give  s  Uen  upon 
pnpcfty.  This  Tiew  is  strengthened 
Manoe  that,  by  the  subsequent 
for  the  organization  of  railroad 
ifgnlaring  their  affairs,  no  saving 
^  leas  ia  behalf  of  mechanics  and 
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power  is  given  to  such 
to  bormw,  from  time  to  time,  any 
for  eompleting  and  furnishing 
nOroads  upon  bonds  secured 
i  their  corporate  property  and 
Used,  the  idcA  of  a  lien  in  favor 
sctoslly  performing  work  in  the 
«#  a  laQroad  seems  to  have  been 
CKiaded;  for,  when  the  railroad 
to  p^  sodi  laborers,  the  com- 
be, may  become  bound  to  do  so; 
h  fiviB  therefor  upon  the  property 


froB  these  considerations, 
a  ]aw,civing  to  mechan- 
oo  buildings,  including 
which  th^  stand,  or  a 
or  other  property,  for 
or  for  materttls  furnished 
or  repair  of  bni]dings,should 
aa  ^ving  a  lien  upon  the 
orolncr  property  ra  a  rail- 
be  essentkl  in  the 
of  its  road.    In 
hi  ao«.  if  not  fak  an  the  States, 
'  for  the  private 
in  such  enterprises, 
iMve  been  established, 
of  law,  nrimarily  for  the 
d  the  pubUc    The 
Fafaroaiy  8, 1873,  authoriicd 


the  formation  of  corporations  to  construct, 
maintain  and  operate  railroads  "for  public  ust 
in  the  conveyance  of  persons  and  property,  or 
for  the  purpose  of  maintaining  and  operating 
any  unmcorporated  railroad  already  construct- 
ed for  the  like  public  use."  Battle's  Revisal, 
chap>  09,  g  1.  The  pecuniary  profit  derived  bj 
those  who  project  and  operate  them  is  the  re- 
ward which  they  receive  for  maintaining  a  pub- 
lic highway.  Municipal  taxation  to  aid  In  their 
construction  has  been  maintained  only  upon  the 
ground  that  they  are,  in  a  large  sense,  instru- 
mentalities or  affendes  for  the  purpose  of  ac- 
complishing public  ends.  Upon  that  ground 
rests  the  author!^  of  the  State  to  invest  them 
with  the  right  of  eminent  domain  in  the  con- 
demnation  of  private  property,  and  to  prescribe 
from  time  to  time,  in  the  interest  of  the  public, 
reasonable  regulations  for  their  control  and 
management.  Taylor r.  TjmkmU,  106  U.  S.,  68, 
60  (Bk.  26,  L.  ed.,  lOllX  Such  being  the  rela- 
tions existing  in  North  Carolina  between  these 
corporations  and  the  public.  It  should  not  be 
presumed  that  the  Ledslature  intended  to  sub> 
Ject  them  to  the  operaaon  of  ordinary  lien  laws, 
enacted  for  the  benefit  of  those  performing  labor  [120] 
and  furnishing  materials  in  the  construction, 
repairer  improvement  of  what  the  Statute  of 
1870  designates  as  bufldinn,  or  who  perform 
labor  upon  lots,  farms  and  other  property  be- 
longing to  private  persons  and  having  no  con- 
nection with  public  objects.  A  different  con- 
struction of  the  statute  would  enable  parties 
having  liens  for  amounts  within  the  Jurisdio- 
tion  01  justices  of  the  peace,  to  destroy  a  pub- 
lic highway  and  defeat  the  important  objects 
which  the  State  intended  to  subserve  by  its  con- 
struction. No  such  intention  should  be  im- 
puted to  the  Legislature,  unless  the  words  of 
the  statute  clearly  requires  It  be  done. 

There  is  nothing,  ft  may  be  observed  in  this 
oonnection.in  J9rYN7A:«  V.  R  Cb.,101  U.S.,448(Bk. 
25,  L.  ed.,  1057],  in  confiict  with  the  views  here 
expressed.  The  decision  in  that  case  rests  upon 
the  construction  given  to  the  mechanics'  lien 
law  of  Iowa  by  the  Supreme  Ckmrt  of  that  State. 
Besides,  the  Iowa  Statute  in  terms  included, 
among  those  entitled  to  the  lien  it  gave,  "con- 
tractors, subcontractors,  material  furnishers, 
mechanics  and  laborers  ensaged  in  the  construc- 
tion of  any  railroad  or  other  work  of  internal 
hnprovement."  Iowa  R.  S.,  1860.  §  1846.  The 
legislative  will  was  H^re  expressea  so  clearly 
as  to  leave  no  room  lor  int^retation  of  the 
statute. 

It  is,  however,  contended  thai  Jie  proviso  of 
the  8d  section  of  the  Act  of  March  1, 1878.  is 
sufficient  to  sustain  the  lien  asserted  by  such  of 
the  appellants  as  were  contractors  and  mechan- 
ics. That  Act,  as  we  have  seen,  regulates  sales 
under  deeds  of  trusts  or  sortgacw  "^executed 
by  any  company  on  all  its  worSu  and  property," 
and  provides  for  the  purchaser  becoming  a  cor- 
poration, with  all  the  franchises,  rights  and 
conveyancesof  ,and  subject  to  the  dutiesimpoeed 
upon,  the  original  corporation.  In  connection 
with  a  general  provision  for  the  dlBposition  of 
the  assets  of  corporations  which  shall  expire  or 
be  dissolved,  or  whose  corporate  rights  and 
privileges  shall  cease,  it  is  declared  'Hhat  all 
debta  uid  contracts  of  any  corporation,  prior  to 
oratthetimeof  the  execution  of  any  mortgage  [130] 
or  deed  of  trust  by  lochoorpotation,  shall  have 
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a  first  lien  upon  the  property  rights,  and  fran- 
chises of  said  corporation,  and  snail  be  paid  off 
or  secured  before  such  mortgage  or  deed  of  trust 
shall  be  registered." 

It  must  be  admitted  that  the  broad  language 
of  this  Act  gives  some  support  to  the  proposi- 
tion that  it  was  Intended  to  apply  to  all  corpora- 
tions, including  those  formed  for  the  construc- 
tion and  operation  of  railroads.  But  there  are 
reasons  of  great  weight  that  have  brought  us  to 
the  oonduslon  that  such  is  not  its  proper  inter- 
pretation. The  language  of  the  proviso  in  ques- 
tion 1b  fully  satisfied  by  restricting  its  operation 
to  merely  private  corporations,  which  may  be 
formed  by  three  or  more  persons.  And  to  this 
may  be  added  the  Important  consideration,  that 
any  other  interpretation  might  defeat  the  ex- 
press  power  ffiven  to  railroad  corporations  to 
raise  money  for  completing  and  finishing  or 
operating  their  roads,upon  bonds  to  be  secured 
l^  mortgace  upon  thdr property  and  franchises; 
for,  such  bonds,  in  the  very  nature  of  thines, 
could  not  be  readll^,if  at  all,  disposed  of,  if  the 
lien  given  by  the  railroad  mortgage  is  subordi- 
nate to  a  lien  for  "all  debts  and  contracts,"  of 
whatever  nature,  "existing  prior  to  and  at  the 
time  of  the  execution"  of  such  mortgage.  Did 
the  Legislature  intend  that  the  power  of  a  rail- 
road corporation  to  mortgage  aU  of  its  property 
and  franchises  for  money  with  which  to  com- 
plete or  operate  a  road  for  public  use  should  be 
exerdsed,  subject  to  the  condition  that  every 
creditor  it  had  at  the  time  of  the  mortgage,  no 
matter  how  his  debt  originated,  nor  whether 
there  was  an  agreement  for  a  lien,  ^ould  have 
a  first  lien  upon  the  corporate  property  and 
franchises?  If  this  construction  should  be 
adopted,  it  would  follow  that  mechanics  and 
laborers  would  acquire,  as  between  them  and 
the  holders  of  mortga^  bonds,  a  first  lien  for 
work  done  or  materials  furnished  to  the  rail- 
road company  without  filing  a  claim  therefor, 
as  required  by  the  Act  of  1870;  and  this  al- 
thou^  the  Legislature  had  in  that  Act  refrain- 
ed mm  using  language  that  necessarily  gives 
them  a  lien  upon  ndCoad  property  and  fran- 
chises. We  are  of  opinion  that  the  proviso  of 
the  third  section  of  tn<>  Act  of  1878  has  no  ap- 
plication to  deeds  of  trost  or  mortgage  given  by 
railroad  corporations. 

This  view  is  strengthened  by  the  Mstorv  of 
the  compilation  of  me  statutes  of  North  Caro- 
Uon,  known  as  Battle's  RevisaL  AX  the  same 
session  of  the  Legislature  at  which  the  Railroad 
Act  of  1872  and  ue  Private  Corporation  Act  of 
the  same  year  were  passed,  anotlier  statute  was 
enacted  providing  for  the  publication  of  the 
public  statutes  uxioer  the  supervision  of  Wm. 
U.  Battle,  who  was  directed  "  to  collate,  digest 
and  compile  all  the  public  statute  laws  of  the 
State,"  distributing  them  under  such  titles  divi- 
sions, and  sections  as  he  deemed  most  conven- 
ient and  proper  to  render  them  "more  plain 
and  easy  to  be  understood."  Acts  N.  C.  ,1871-3 
p.  878. 

His  revision  was  reported  to  the  Legislature 
in  1878,  and  was  formaUv  approved,  to  take  ef- 
fect January  1, 1874.  Upon  looking  into  that 
revision,  we  find  that  the  Act  of  1873,  relating 
to  private  corporations,  and  that  of  1878,  in 
reference  to  sales  of  property  under  deeds  of 
trust  or  mortgages  executed  by  "  any  companv 
on  all  its  works  and  proper^,  are  consolidated, 
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in  one  chapter,  under  the  title  of  "  Corpoij 
tions  "  simply;  the  former  constituting  sectioi 
1  to  44,  inclusive,  of  that  title,  and  the  U^ 
Act  constituting  sections  45  to  49,  inclusiw 
while  the  Act  of  1873,  in  reference  to  railrcM 
corporations,  organized  for  public  use,  is  plaoC 
under  the  separate  title  of  "  Railroad  Cod 
panics."  We  have  thus  what  may  not  unrei 
sonably  be  regarded  as  a  l^^lative  indicatic 
of  the  originta  purpose  of  the  Act  of  1873,  vis 
to  make  provision  for  the  sales  of  property  oo^ 
ered  by  deeds  of  trust  or  mor^ages  execute 
by  merely  private  corporations,  formed  by  tbn 
or  more  persons,  lea^ng  the  rights  of  partie 
in  respect  of  like  instruments  executed  by  r&j 
road  companies  organized  for  public  purpose 
subject  to  the  terms  of  those  mstruments  ai 
the  general  principles  of  law.  While  Mr.  Ba 
tie  had  no  power,  by  any  mode  of  revision, 
change  the  words  or  to  modify  the  meaning,  • 
the  statutes  themselves  (Sikei  v  Bladen  Co,, ' 
N.C.,  84;  State  v.  Cunningham,  Id.  409;  Stats 
Taylor,  76  Id.  64),  he  had  authority  to  arrani 
them  under  their  appropriate  titles;  and,  wk< 
the  Legislature  approved  his  placing  the  A 
of  1878  in  direct  connection  with  that  of  181 
relating  exclusively  to  private  corporatiop 
that  fact  is  not  without  weight  in  detenninii 
the  scope  and  effect  of  the  original  Act  of  181 
This  circumstance  would  be  entitled  to  ve 
little  weight,  if  the  language  of  the  last  nami 
Act  nece^arily  embraced  all  corporations,  pu 
lie  or  private,  and  was  not,  as  we  have  sal 
fully  satisfied  by  restricting  its  operation 
private  corporations,  as  indicated  by  the  re^ 
sion  in  question. 

In  view  of  what  has  been  said,  the  iss 
made  by  the  County  of  Buncombe,  as  a  stoc 
holder  of  the  company,  in  roference  to  Inmai 
conduct  as  trustee,  need  not  be  examined.  I 
on  the  facts  disclosed,  the  County  does  not  set 
to  be  in  any  position  to  question  the  decree 
favor  of  the  appellees. 

Hwre  ii  no  error  in  the  reeord,  and  the  deo 
ieaffirmed. 

True  copy.  Test:  _  ^ 

James  H.  MoKenney,  Clerk,  Sup.  Goort»  u. 

Clted-116  U.  8.  »r. 


Same  eaee,  on  a  petition  for  rehearing, 
[FUed  May  4, 1886.] 

Mr.  Juetiee  HarUua  delivered  the  opin] 
of  the  court: 

In  the  opinion  in  this  case  it  was  stated  t] 
in  North  Carolina,  as  in  most  if  not  in  all 
States,  railroads,  although  constructed  by  ] 
vate  persons  or  corporations  for  th^  o 
emolument,  are  highways,  established  un 
the  authority  of  law,  primarily  for  the  ben 
of  the  public.  For  that  reason,  in  the  abse 
of  an  express  statutory  declaration  to  the  c 
trary,  we  were  not  wuling  to  presume  that 
Legislature  of  that  State  intended  to  aub 
raiSroads,  within  her  limits  and  established 
her  authority,  to  the  operation  of  ordinary 
laws;  for  such  a  construction  of  her  stati 
would  enable  creditors  to  enforce  their  1 
upon  distinct  portions  of  a  railroad,  and  tb 
by  easily  destroy  a  highway  and  defeat  the 
portant  public  objects  intended  to  be  subsei 
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formed  or  materials  furniahed  In  uid  about  the 
oonatructfoD  of  lis  load  or  of  lu  bridges  con- 
Btitutliig  a  part  of  lis  line. 

In  tbe  original  opinion  we  were  in  error  In 
rapposing  tbat  tbe  Act  of  1878  was  passed  at  a 
KMon  prcTious  to  that  at  which  the  Act  was 
passed  wproTing  Battle's  Revisal,  and  directing 
Its  publicadon  nndei  the  supervision  of  the  com- 
piler. Both  Acts,  it  seems,  were  passed  at  the 
same  session.  The  tocotporation  ot  the  Act  of 
I8TS  into  that  part  of  the  Revisal  which  reUted 
lo  priTate  coriJoraUooB  was,  therefore,  the  work 
of  Mr.  Battle  and  not  In  purauance  of  anj  pre- 
vious express  direction  by  the  Legislature. 
Making  this  correction  in  the  statement  of  a 
fact  to  which  we  attached  but  little  weight  In 
our  interpretatioii  of  the  Act  of  1878,  we  per- 
ceive no  sufficient  ground  for  extending  its  pro- 
visions lo  the  prop^ty  of  corporations  operating 
a  pnblic  highway. 

l%t  reh^aringit  denitd. 

Jamea  H.  ItoKenner,  Clerk,  8up.  Oouit,  U.  8. 
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APPEAL  from  the  arcult  Cknut   ot   the 
United  States  for  the  Southem  District  of 
Now  York. 

The  history  and  facts  of  the  cue  appear  in 
the  opinioti  of  the  court. 

Mtttn.  Joha  PItefa  and  Bitgmund  Bpin- 
gam,  for  appellant. 
Mr.  John  Chetwood.  for  appellee. 

Mr.  JtMMes  FMd  deUvered  the  opinion  of    [117] 
the  court: 

This  was  a  salt  in  taniij  to  charge  the  de 
feodaot.  the  National  Steamship  Gompaof . 
with  the  payment  of  a  Judgment  reoovered 
Dgalnstanothercotnpany.tmown  as  the  National 
Steam  Navljtation  Company.  Both  of  the  com- 
paniea  were  English  corpoTations,  formed  under  t-^-^-i* 
the  English  statute  known  as  tbe  Companies 
Act  of  1803.  The  National  Steam  Navigation 
Company  continued  In  huilnesaantU  August 
IS,  1867.  whenltwentlnlollquldation.  Onthe 
following  day  it  sold  its  ships  and  Its  other 
propertv  anddeliveted  thesame  totheNational 
Steamship  Company.  This  latter  company  waa 
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Incorporated  on  the  first  of  Jvlj,  1867.  under 
the  name  of  the  Steamship  Oompanj,  limited. 
The  change  of  its  name  to  the  National  Steam- 
ship Oompan J  was  made  Angost  8, 1807.  After 
the  side  of  its  property  the  Nayigation  Com- 
^my  had  no  power  to  do  bushiees  under  the 
Companies  Act,  and  ezisted  only  for  purposes 
of  liquidation. 

On  the  24th  of  October,  1867,  the  steamtug 
Princeton  was  goin^  up  the  harbor  of  New 
York  with  a  tow  of  fourteen  canal  boats  loaded 
with  coal.  When  near  the  mouth  of  the  Hud- 
son River  she  met  the  English  steamship  Penn- 
[118]  BYlvania,  owned  by  the  National  Steamship 
Company,  and  a  collision  took  place  between 
tiie  canal  boats  and  the  steamship,  by  which 
three  of  the  boats  were  sunk,  and  a  man  by  the 
name  of  Wilson  W.  Gray  was  killed.  The 
widow  of  Gray  took  out  letters  of  administra- 
tion upon  his  estate  and  then  brought  an  acdon 
in  the  Superior  Court  of  the  City  of  New  York, 
under  a  statute  of  the  State,  for  damages  caused 
by  the  loss  of  her  husband,  against  the  National 
Steam  Navigation  Company,  evidently  suppos- 
ing that  this  company  continued  the  owner  of 
the  steamship  as  it  formerly  had  been .  In  May, 
1868,  she  obtained  a  verdict,  and  in  June  fol- 
lowing Judgment  was  entered  thereon  for 
$8,289.05. 

TheNationalSteamshipOompanywasformed 
for  the  purpose  of  buyine  the  property  of  the 
Navigaaon  Company  and  conducnng  the  same 
business.  The  consideration  for  the  purchase 
was  stock  of  the  new  company  to  sudi  of  the 
old  stockholders  as  would  consent  to  take  it; 
and  money  to  the  dissenting  stockholders.  Pro- 
vision was  made  to  raise  the  money  necessary 
to  fill  up  the  capital  stock  to  the  required  sum, 
and  the  sale  was  subject  to  the  debts  of  the  old 
company  on  August  16, 1867.  The  oflBcers  of 
the  old  company  became  the  oflBcers  of  the  new 
company. 

The  widow  Gray  issued  execution  on  her 
tudgment  to  the  sheriff  of  the  county  of  New 
York,  whldi  was  returned  unsatisfiea.  In  De- 
cember, 1869,  she  assigned  the  judgment  to 
one  Asa  F.  Miller,  and  in  January,  1870,  he 
commenced  a  suit  in  the  Supreme  Court  of  New 
York  against  the  National  Steamship  Company, 
setting  forth  in  his  complaint  the  judgment  of 
the  superior  court,  the  return  of  tne  execution 
unsatisfied,  the  incorporation  of  the  National 
Steam  Navigation  Company,  and  that  a  short 
time  before  the  commencement  of  the  action  it 
was  engaged  in  the  shipping  budness  between 
New  York  and  Liverpool,  employingsteamers, 
and  having  a  general  agency  in  NewTork;  that 
at  the  time  of  the  accruing  of  the  cause  of  ac- 
tion it  was  thus  eneaged  in  business;  that 
about  the  time  the  1u€^g;ment  was  obtained  and 
the  execution  issued  the  company  assumed  and 
became  known  by  the  name  of  the  National 
[110]  Steamship  Company;  Uiat  the  sheriff  was 
thereby  msabled  from  levying  on  the  property 
which  up  to  that  time  had  stood  in  the  name  of 
the  Navigation  Company;  Uiat  the  change  of 
name  was  to  cure  a  technical  defect;  that  the 
Steamship  Company  was  incorporated  under  a 
statute  limiting  the  liability  of  tne  stockholders, 
and  to  that  company  the  Navigation  Company 
had  handed  over  its  ships  and  all  its  other  prop- 
erty to  a  sufficient  amount  topay  the  judgment; 
that  such  property  remained  under  the  same 
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control;  that  the  change  of  name  was  msd 
fraudulently  to  prevent  a  levy  upon  the  prop 
erty ;  that  the  Steamship  Company  held  the  ship 
of  the  Navigation  Company  as  trustee  for  tb 
creditors  of  the  latter  company;  that  the  Navi 
gation  Company  had  not  been  within  the  Stat 
of  New  York  for  a  year,  and  had  no  propert 
except  that  standing  in  the  name  of  the  Stean 
ship  Company;  ana  that  this  last  company  ha 
a  steunship  and  other  ships  in  its  hands,  tb 
property  of  the  Navigation  Company.  Tli 
prayer  of  the  complaint  was  that  the  Steamsbi 
Ck>mpany  might  be  decreed  to  pay  the  judgmen 
and  be  enjoined  from  disposing  of  the  proper! 
it  had  received  from  the  Navigation  OompaD 
and  for  the  appointment  of  a  receiver. 

The  Steamship  Company  answered,admittiE 
the  judgment  of  the  plaintiff,  the  return  of  ex 
cution  issued  upon  it  unsatisfied,  and  the  or^ 
nization  of  the  Navigation  Company,  allegii 
its  own  distinct  incorporation;  admitting  tl 
sale,  transfer  and  delivery  of  the  steamsbi 
and  business  of  the  old  company  to  the  ne 
company,  August  16,  1867,  tne  conduct  of  i 
shipping  business  and  its  employment  of  steal 
ers  by  me  old  company,  up  to  such  transfer  sx 
sale;  and  allennff  that  the  old  company  had  i 
property  in  tne  State,  with  a  general  aenial 
other  allegations.  The  case  was  heard  up 
the  pleadings  and  proofs,  and  at  a  special  tei 
of  the  court  on  December  12,  1870,  judgme 
was  rendered  dismissing  the  complaint  ( 
May  7,  1875,  at  a  general  term  of  the  coi 
this  judgment  was  affirmed.  A  year  after 
affirmance  an  order  was  entered  at  a  spec 
term  by  consent  of  parties  discontinuing  t 
suit^Before  this  was  done  Asa  F.  Miller,  t 
plaintiff  therein,  assigned  the  superior  oot 
judgment  to  one  Morrison,  and  in  Februa] 
1877,  Morrison  assigned  it  back  to  the  plainti 
who  soon  afterwaras  commenced  the  presi 
action  in  the  Supreme  Court  of  New  York,  i 
motion  of  defendants,  it  was  removed  to  t 
Circuit  Court  of  the  United  States,  and  th< 
the  plaintiff  filed  a  bill  in  equity  in  place  oft 
complaint  filed  in  the  state  court  This  1 
set  up  the  agreement  between  the  two  com] 
nies  of  August  16, 1867;  alleged  the  identity 
the  officers  of  the  two  companies;  mentiox 
the  recovery  of  the  judgment  of  the  plain 
and  the  various  assignments  of  that  judgme 
the  unsatisfied  execution  issued  thereon, 
transfer  of  the  ships  and  other  property  of  i 
old  Navigation  Company  to  the  new  Steams] 
Company;  alleged  that  the  Navigation  Cc 
pany  had  not  made  a  chance  of  ownership 
the  steamers  by  stiffident  buls  of  sale,  accordi 
to  British  law;  mentioned  the  winding  up 
the  Navigation  Company,  and  averred  that 
new  company  held  the  property  of  the 
company  m  mud  of  the  nght  of  the  plaintii 
have  his  judgment  satisfied  out  of  it,  and  t 
the  Navigation  Company  had  no  property 
embracea  in  the  transfer  to  the  Steamuip  C< 
pany  out  of  which  execution  upon  the  Juogm 
could  be  satisfied.  The  bill  prayed  for  a 
ceiver  of  the  property  of  the  Navigation  O 
pany  at  the  tune  of  its  assignment,  for  an 
counting  by  the  defendant  of  such  propei 
and  that  me  receiver  be  directed  to  s^ 
property  and  pay  the  debts  of  the  plaintiff, : 
for  general  relief.  The  defendant,  in  its 
swer,  admitted  the  agreement,  the  sabetaxi 

lift  U, 


■crrflkafflccn  nf  the  two  companies, 
j-i^iarteoTtnd  in  ibe  Superior  Court, 
>'atM  atraXioD  inaed  tbereon,  sod 
k  w  Hd  diliTH7  of  kU  the  properly  of  tbe 
i  Maim  Company  to  tbe  dcfcnouit  on 
'IttufM.  18(7.  fw  »  full  cousideration; 
ri<1tK  lie  defendant  at  tb>t  time  became 
tvMiBte  ptopert;  including  the  sieam- 
-  .sUiketnDdnlent  tmosler  alleged  and 
.■  natifiiDte  iicamthips  t>7  tbe  Kavi- 
tjr,  CiBiMr  U  the  lime  (.f  ibe  recoTerr  of 
'  <fM.orof  iheretUTDOftbeexecutioD; 
'nalknkuid  delivery  of  the  steam- 


1  bf  tbe  defendant  Id   Ibe 

■  iiusipniM  it,  io  tbe  Supreme  Court 
''viTvk.M  ■  bar  (o  Ibe  piT««Ql  action; 
'M  il  iand  a  the  transfer  of  the  propertv 
'^lUnBptar.iitdatted  that  tbe  bill  be 
■f^L  TbeaKVMbeaidupoiitbeplead- 
■■»  mi  pnb.  and  a  decree  was  rendered 
^  k  tte  Circuit  Court  diamiwing  tbe  bill. 
'■•MdBRcthecnewu  brought  here  by 

- '  M  McciMiT  to  connder  the  position 
■« »  •d^atU  of  tbe  Supreme  C^nrt  of 
-^ToLtD  Ik  CMC  of  MJUer  against  tbe  de- 
'-JK  ■  ktnio  ibc  proaecution  of  tbis  suit. 
1 4eaM  foribt  alBriiuaice  of  tbe  decree  of 
<  wi  hdo*  ibu  the  judgment  of  tbe  8upe- 
'^'■MntlAt  CHt  of  S'ew  York,  which  was 
'  AkhrsfoRedacaioxt  the  new  company, 
'  -■  "iTml  ipiBtt  ibe  old  company.  That 
'*'**>  U  iIm  resMd  (o  do  busioew  of  any 
-•  atvH  iocBwUe.  under  its  anlclei  of 
-"W*a.  rf  ooiog  any  except  so  fa'  as 
'atkniiBuj  to  trlnd  up  its  affain.  It 
^"^  ■!*  (k  porpows  of  liquidation.  It 
"•*  ■  nsR  D*B  and  nm  a  steamship  tlian 
."^  m  Md  manage  any  otlier  pnqterty. 
••  s  HUaf  in  the  transfer  ol  tbe  property 
^liddeoMpany  toibe  oew  ofwbicn  tbe 
■^=rf  ^  k  »oT  way  coroplaio.     It  took 

*  lite  iht  caOWn  orcun-fd  which  caused 

•  tatt  d  Oe  plaintilTi  husband.  Tbe 
'^'AnrfiWoU  corapanr  do  not  com- 

•^^  tm  titacter-.  and  it  does  not  appear 
•'^•MonM  from  any  creditors  then 
'■i^taaaceRL  The  debts  of  tbe  old 
"***■— II i  bj  tltt  new;  and  there  Is 
^vaasarMBH  to  aUempiing  to  fasten 
"'  ^  *"  nwpaBT  a  judemenC  for  dam- 
~  ■  «"inl  oolj  ifBiBBt  the  old.  If  the 
i«e  h  mmii  I ,  commenced  an  action 
—-*  fc  "Toec  company,  it  is  a  fault  of 
"V*  ^mcl  eofsplain.  At  least  the  new 
7^  ■  H  c^rgBble  as  though  It  had  it- 

■  ^  asl  **d  had  its  day  in  coorl     Tbe 


r.Clark,  Bap.  Ocsirt,U.  B. 


M.  J.  O'CONNOR. 
(See  8.  C  Reporter^  ed.,iaE-lIl) 

PuUie  iandt—ttate  ffranti,  a^iutnenf  tf—i^ 
ritdiet>'on — turve^t  ujidar  ^ct  cf  Jiilj/ ts,  1SS6 
—certified  littt— title. 

ti  Bianta  of  lands  to 
wnslderatlon  by  tlia 
amnnt  si«.  whether 
o  claim  the  laod  un< 


alter  open  lu  aeluemeTit  ana  pieempuon. 

[No.  244.] 
J>^u«d  Apr.  10, 1885.      Deeidtd  Mag  4, 1886. 

FERKOR  to  tbe  Supreme  Courtof  tbe  Slate 
of  California. 
The  history  end  facta  of  the  case  appear  In 
Ibe  opinion  of  the  court. 

Meturt.    Oeo.    F.  Edmanda.   WiUiam  J. 
Johntton  and  Jamet  K.  JteHngt^n,  for  plaintiffs 

Mr.  Edward  R.  Taylor,  for  defendant  In 


Mr.  Juttiet  TltHA  dellTered  the  opinion  of 
tbe  court: 

This  is  an  acUoo  for  tbe  possession  of  a  par- 
cel of  land  in  Los  Angeles  Connty,  California. 
The  plaintiff,  the  defendant  in  error  here,  traces 


April.  IBT4,  and  certain  mesne  conveyaucea 
from  tbe  patentee.  The  title  of  the  Stale  was 
derived  from  selections  of  land  in  Ueu  of  sec- 


1853. 

The  defendants  below,  the  plaintlfu  in  error 
here,  contend  thai  the  selections  by  the  State 
were  Toid,  because  made  within  the  asserted 
limits  of  a  claim  imder  a  Mexican  grant  before 
■  int.  which  excluded  Oie 
1  become  final ;  and  set 
up  a  il^t  to  tbe  land  as  preempton  under  tbe 
laws  ofue  United  BttteaV'^l^iD^c'^^'''^- 
piorement  subaequent  to  tbe  state  patents,  with 
a  lender  to  Uie  omcera  of  the  Land  Department 
of  the  required  sums  In  ancb  casM  to  entitle 
them  to  pBieotf  of  the  tJoited  Statea. 

Tbe  podtloti  of  tbe  defendants  below  ia  tha^ 
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being  entitled  as  such  preempton  to  patents 
from  the  United  States  of  the  lands  in  contro- 
yersy,  they  are  in  a  position  to  call  in  question 
the  yalidity  of  the  proceedings  by  which  the 
land  was  selected  by  the  state  agents  and  listed 
to  the  State.  To  determine  the  questions  thus 
presented.  It  will  be  neoessaiy  to  giye  a  brief 
kistory  of  the  legislation  of  Conffreas,  and  of 
Cahfomia  with  respect  to  the  lands  granted  to 
Uie  State  for  school  purposes. 

The  Act  of  Congress  of  March  8, 1858,  "  to 
Provide  for  the  Survey  of  the  Public  Ijands  in 
California,  the  Ghintmgof  Pre^nption Rights 
therein,  and  for  other  Purposes/'  placed  the 
public  lands  in  that  State,  with  certain  specified 
exceptions,  subject  to  the  general  preemption 
law  of  September  4, 1841.  lOStat.atL.,246,  §6. 
Among  the  excepted  lands  were  sections  six- 
teen and  thirty-ox  ol  each  township,  which 
were  declared  to  be  therebj  granted  to  Uie  State 
for  the  ptuposes  of  pubhc  schools,  and  lands 
claimed  under  any  foreign  grant  or  title.  The 
Act  also  declared  in  its  7th  section  that  where 
a  settlement  by  the  erection  of  a  dwellin&^house, 
or  the  cultiyation  of  any  portion  of  the  land, 
should  be  made  on  the  sixteenth  and  thirty- 
sixth  sections  before  th^  should  be  surveyed, 
or  where  such  sections  &ould  be  reserved  for 
public  uses,  or  "  taken  bv  private  claims,"  other 
lands  should  be  selected,  in  lieu  thereof  by  *^ 
proper  authorities  of  the  State. 

llie  lands  in  controversy  were  within  the 
boundaries  of  a  tract  claimed  under  a  confirmed 
Mexican  grant,  known  as  the  Rancho  Sauad 
Bedondo.  As  sections  sixteen  and  thirty-six  of 
townships  were  covered  by  the  grant,  a  case 
was  presented  within  the  7Ui  section  of  the  Act 
of  Congress,  in  which  the  State  was  authorized 
to  select  other  lands  in  lieu  of  them.       '  * 

The  Legislature  of  California,  by  an  Act 
passed  April  27, 1868,  provided  for  the  sale  of 
certain  lands  granted  to  the  State  by  Congress, 
and,  among  others,  of  the  sixteenth  and  thirty- 
sixth  sections  in  the  several  townships,  or  of 
lands  which  might  be  selected  hi  lieu  thereof. 
It  prescribed  the  proceedings  to  be  taken  for 
the  purchase  of  the  lands,  and  required  each 
state  locating  asent  to  keep  a  record  of  appli- 
cations to  purdoase  made  to  him,  and  when 
they  amounted  to  820  or  more  acres,  to  apply 
on  behalf  of  the  State  to  the  register  of  the 
United  States  Land-Office  of  the  district  for  such 
lands,  in  part  satisfaction  of  the  CTaot  under 
which  they  were  claimed,  and  to  obtain  his  ac- 
ceptance of  the  selections  thus  made.  Various 
other  proceedings  were  rc^uir^  by  the  Act  to 
secure  a  proper  presentation  to  the  Land  De- 
partment of  the  United  States  of  the  lands  thus 
purchased  of  the  State;  that  is,  of  lands  thus 
selected  in  satisfaction  of  the  grant  to  her. 

Surveys  of  the  public  lands  in  California 
were  ftreatbr  delay^  after  the  passage  of  the 
Act  of  1858,  and  as  late  as  1866  many  town- 
ships had  not  been  surveyed.  For  want  of  Uiese 
surveys,  it  was  impossible  to  ascertain  Uie  pre- 
cise locality,  in  eadi  township,  of  the  sixteenth 
and  thirty-sixth  sections  and,  of  course,  except 
in  a  few  instances  such  as  where  the  whole 
township  was  embraced  in  a  private  claim  un- 
der a  Mexican  or  Spanish  grant,  it  could  not  oe 
known  whether  there  had  been  any  such  set- 
tlement on  those  sections  as  would  authorize 
the  Stite  to  select  other  lands  in  lieu  thereol 

SIS 


The  State  was  embarrassed  by  this  delay  ii 
the  public  surveys,  not  only  in  the  use  of  th 
sixteenth  and  thirty-sixth  sections,  and,  whei 
they  were  occupied  by  settlers,  in  the  selection 
of  lands  in  lieu  of  them,  but  also  in  the  selec 
tion  of  lands  ^ranted  by  other  Acts  of  CoDgree 
than  that  of  March  8, 1858.  By  the  eighth  se( 
tion  of  the  general  preemption  law  of  Septen 
ber  4.  1841,  500.000  acres  of  land  were  grante 
to  each  new  State  subsequently  admitted  iot 
the  Union,  and  of  course  to  CaUfomia,  for  pui 
poses  of  internal  improvement,  the  selection  c 
the  lands  to  be  made  from  any  public  Ian 
within  her  limits,  except  such  as  was  or  migt 
be  reserved  from  sale  by  a  law  of  Congress  ( 
the  proclamation  of  the  President,  and  m  sac 
manner  as  her  Legislature  should  direct,  ac 
located  in  parcels  conformably  to  section 
divisions  ana  subdivisions  of  not  less  than  3i 
acres  in  any  one  location. 

In  May,  1852,  in  advance  of  any  surveys  I 
the  United  States,  the  State  passed  an  Act  f« 
the  sale  of  Uiese  500,000  acres.  It  authorize 
the  Governor  to  issue  land  warrants  for  not  le 
than  '*60  acres  and  not  more  than  820  acres 
one  warrant,  to  the  full  amount  of  the  grai 
the  treasurer  to  sell  them  at  $2  an  acre,  ac 
the  purchasers  and  theL*  usdgns  to  locate  tlie 
on  behdf  of  the  State  on  any  vacant  and  uds 
propriated  land  belonging  to  the  United  Stat 
subiect  to  such  location. 

Under  these  laws  selections  were  made 

Xts  of  the  State,  or  purchasers  of  warrai 
were  authorized  to  locate  the  same.  8imi 
legislation  was  had  and  similar  proceedin 
were  authorized  with  respect  to  other  lac 
granted  by  Acts  of  Congress  to  the  Si;i 
When,  however,  selections  thus  made  wi 
brought  to  the  attention  of  the  Land  Dcpa 
ment  at  Washington,  they  were  not  recognis 
as  conferring  any  right  to  the  parties  clnimi 
under  them.  Selections  made  in  advance  of  i 
public  surveys  were  held  to  be  wholly  inval 
This  ruUng;  of  the  department  caused  great  e 
fusion  and  embarrassment  in  the  State.  Tit 
thought  to  be  unquestionable  were  found  to 
worthless,  and  interests  of  great  magniti 
which  had  grown  up  upon  their  supposed 
lidity  were  endangered.  To  relieve  against 
embarrassments  arising  from  this  cause  the 
of  Congress  of  July  23,  1866,  **to  quiet  1; 
titles  in  California."  was  passed.  14  Stat 
L.,  218.  The  1st  section  of  this  Act  dcch 
that  in  all  cases  where  the  State  of  Calif  oi 
had  previously  made  selections  of  any  pen 
of  the^  public  domain  in  part  satisfaction  c 
grant  made  to  the  State  by  Act  of  Congr 
and  had  disposed  of  the  same  to  purchai^r 
good  faith  under  her  laws,  the  lands  so  sele< 
should  be  and  were  thereby  confirmed  to 
State. 

From  this  confirmation  were  excepted  s< 
tions  of  lands  to  which  an  adverse  preemp 
or  homestead  or  other  right  had  nt  tUe  dal 
the  passage  of  the  Act  been  acmiired  by  a 
tier  under  the  laws  of  the  United  States,  an 
lands  reserved  for  naval,  military  or  Im 
purposes,  and  of  mineral  land  or  of  ] 
claimed  under  a  valid  Mexican  or  Spanish  gi 
The  2d  section  provided  that  where  tlie  s* 
tions  had  been  made  of  land  which  had  1 
surveyed  by  authority  of  the  United  State 
should  be  the  duty  of  the  authorities  of 
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■s'.'iAt  li  had  not  alreadj  been  done,  to 
it]  tt  H^aa  td  th«  United  St&tcs  land- 
te  Iv  il«  dkirici  ia  whicb  the  Ittnd  wu 
lai.  d  ra±  leleaioBC  and  that  the  notice 

>  a  bt  Rfirded  M  the  date  of  the  Slate's 

t.tlH 

IW  Id  Mtioa  prortded  that  where  the  Helec- 
lalid  ben  nade  of  land  which  had  not 
>B  vnjtd  lijr  antbority  of  tlu  Dolled 
:uM,Witeidectioii«bad  been  nuvejed  bv 
i^hH  of  iod  onda  lam  of  the  State,  and 
*■  M  bU  loparduaen  iit  pioi  faith,  coch 
mHAonld.  from  (be  date  of  ibe  pmaage 
'ttld.*benmaikedolI  and  destgoated  id 
k  14  kin  the  MOM  force  and  effect  as  the 
»«^  ridiit  a<  a  Mtt)>^  on  aniurreTed 
f   wfctaL 

btaiKB.  idecdooa  made  punuaot  to 
fa  la,  (Blndng  land*  held  or  clHlmed 
MM  1  nBd  Mfrican  or  Spaniah  grant,  were 
wiai  &va  conflnnadon.  Bj  the  Act  of 
-AMidnednnder  "any  foteigu  e^nut  or 
s^*RciceBi(dfmnpreecaptloiL  10  Stat. 
'Um.AAai^iK.  i.  The  effect  of  tbese 
*■*>■«  «M  to  exdode  from  KtUement  large 
Mkrf  ted  to  the  State,  wbicb.upon  a  defln- 

>  I  iiHilaiiuM  of  the  boundariee  of  ihc 
rin  >o«id  kara  bed  opeo  to  tettletnent.  A. 
«T  pat  fonioa  of  tbe  tandt  In  Jw  State 
^  w^nd  ij  VrTti^n  or  Snanlah  nsuia. 
^Birfatputtwcnbrvecincboiudaries, 
«  fc  ettu  cl  tbe  ksd  coreied  t^  them 
"^kndBriMatalned  without  an  official 
v^-  Bb  llr  far  the  greater  niunbet  were 
<  tfidlcqnutitT  of  land  lyios  within  out- 


uDtU  then  thej  < 


t  know  what  nut 


penoD  coula  laterfere  wltb  their  right  tc 

posseseion  of  the  whole.    No  Ihlid  peiaon  couM 
be  permitted  to  determloe,  la  advance  of  aucb 

XgatiOD,  that  anr  poiticulBr  locality  would 
rithin  the  surplus,  and  Ibereby  Juetlfr  hla 
Intrusion  upon  it  aod  its  detention  from  tnoiL 
If  one  person  could,  in  this  way,  appropriatea 
particuW  parcel  to  himeelf,  aU  [>ersonB  could 
do  BO,  and  thus  tbe  confirmees  would  soon  be 
■tripped  of  the  land  which  was  intended  by  the 
government  as  a  donation  to  itsgranteca,  whoee 
interestE  they  have  acquired,  for  the  benefit  of 
parties  who  were  never  In  its  coniemplation. 
If  the  law  were  otherwise  than  as  stated,  the 
conflrmces  »  ould  find  their  poeseeaiona  limited, 
first  In  one  direction  and  then  In  another,  each 
intruder  aEsertinp  that  the  parcel  occupied  bv 


The  delays  before  the  ofBclal  surreyi  were 
made,  even  after  the  confirmation  of  a  grant. 


othew 


appropriations  by  Conftress  U 

of  the  surveys.     To  obviati 


Dtof  Buffldent 

BtthO' 


surveys.  To  obviate  them  from  thla 
Congress  provided  in  tbe  sixth  section  of 
the  Act  of  July  1,  1864,  "to  Expedite  the  Set- 
tlement of  Titles  to  Lands  in  tbe  Stale  of  Cali- 
fornia," that  it  should  be  the  duty  of  the  Sur- 
veyor-Qeneral  of  California  to  cause  all  private 
land  claims  finally  confirmed  to  be  accurately 
surveyei  and  plats  thereof  to  bo  made  wheo- 
ererrequiiated  by  ihe  claimants;  provided, that 
each  claimant  re<]uestiDg  a  survey  and  plat 
■hould  first  deposit  in  the  District  Court  of  tbe 
diatilct  within  which  tbe  land  was  situated  h 
mffldent  mm  of  money  to  pay  the  expenses  of 
■uch  surrey  and  plat,  and  of  the  publication 
required  by  tbe  first  section  of  the  Act.  13 
StaL  at  L.,  tXl.  chap.  104,  And  in  tbe  seventh 
section  it  prescribea  the  manner  in  whicb  tbe 
surveys  should  be  made. 


bis  quantity  was  to  be  taken,  until  it  was  segre- 
gated, he  was  not  in  haste  to  have  the  survej 
made  of  his  claim.  It  was  for  bis  interest  tc. 
postpone  It;  and  therefore  few  confirmees  of 
giantB  of  quandty  within  eiterior  boundaries 
embracing  a  larger  amount  applied  for  surveys 
under  that  Act  Accordingly  when  the  Act  of 
Jnly28,1866,  "to  buietLandTiaes  in  Califor- 
nia WSJ  passed,  confirming  selections  pro- 
vlouslv  made  by  the  State,  except  those  from 
lands  held  or  claimed  undera  valid  Mexican  or 
Spanish  grant,  it  provided  in  Its  8th  section  aa 
follows:  "  That  In  all  cases  where  a  claim  to 
land  by  virtue  of  a  right  or  title  derived  from 
tbe  Spanish  or  Hexlcao  aothoritiea  has  been 
finally  conflnned  and  B  anmy  and  pUt  thereof 
■hall  not  have  been  requested  witbin  ten  monlhi 


I9M,  '  to  Expedite  tbe  Settlement  of  Titles  to 
Lands  in  Caluomia,'  and  In  all  cases  where  a 
like  claim  ahall  hereafter  bo  finallv  confirmed, 
and  a  mrr^  and  plat  thereof  shall  not  be  re- 
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quested,  as  proTlded  by  said  sections,  within 
ten  months  after  the  passage  of  this  Act,or  any 
final  oonflrmation  hereafter  made,  it  shall  be  the 
duty  of  the  Surveyor-General  of  the  United 
States  for  California,  as  soon  as  practicable  after 
the  expiration  of  ten  months  after  the  the  pas- 
sage of  this  Act.or  such  final  confirmation  here- 
after made,  to  cause  the  lines  of  the  public  sur- 
reys to  be  extended  over  such  land,  and  he  shall 
set  off.  in  full  satisfaction  of  such  grant,  and 
according  to  the  lines  of  the  public  surveys,  the 
quantity  of  land  confirmed  in  such  final  de- 
cree, and  as  nearly  as  can  be  done  in  accordance 
with  such  decree;  and  all  the  land  not  included 
in  such  grant  as  so  set  off  shall  be  subject  to  the 
general  land  laws  of  the  United  States;  i¥t>- 
W(fe(f,That  nothingin  this  Act  shall  be  construed 
•0  as  in  any  manner  to  interfere  with  the  right 
€i  bona  fide  preemption  claimants."  14  Stat  at 
L.,  218,  ch.  219. 

After  the  passage  of  this  Act  neither  the 
State  nor  persons  desiring  to  settle  upon  the 
[110]  publicf  lands  were  obligea  to  wait  beyond  ten 
months  for  the  ffrantee  ol  a  confirmed  Mexican 
land  claim  to  takt  action  for  the  segrenition  of 
the  epedfic  quantity  granted  to  him.  Ifhede- 
layea  for  that  time  arter  the  passage  of  the  Act, 
if  his  claim  had  heea  previously  confirmed,  or 
for  that  time  after  the  confirmation  of  his 
daim,  if  it  should  be  subsequently  confirmed, 
to  obtain  a  final  survey,  it  became  the  duty  of 
the  Surveyor-Ckneral  of  the  United  States  to 
proceed  and  extend  the  lines  of  the  public  sur- 
veys over  the  land  and  tcset  off,  in  satisfaction 
of  the  grant  and  according  to  the  Unes  of  such 
surveys,  the  quantity  of  land  confirmed,  and  all 
the  laiia  not  included  in  such  grant  as  so  set  off 
was  made  "  subject  to  the  general  land  laws  of 
the  United  States." 

The  grant  known  as  the  Bancho  Sausal  Be- 
dondo,  was  made  to  Antonio  Ygnacio  AbUa, 
May  20,  1887,  bv  Alvarado,  then  Governor  ad 
interim  of  the  Department  of  California.  The 
daim  of  the  grantee  to  the  land  was  confirmed 
on  the  10th  of  June,  1855,  by  the  Board  of 
Land  Commissioners  for  the  ascertainment  and 
settlement  of  private  land  claims  in  California, 
and  at  its  December  Term,  1855,by  the  District 
Court  of  the  United  States.  It  embraced  land 
within  the  limits  of  Los  Angeles  County.  The 
decree  of  the  District  Court  became  final,  the 
appeal  from  it  to  the  Supreme  Court  having 
been  dismiBsed  by  stipulation  of  the  Attorney- 
Qeneral.  Jn  1858  a  deputy  surveyor  made  a 
survey  of  the  claim,  but  it  was  not  approved 
by  the  Surveyor-General  and  was,  in  conse- 
quence, of  no  validity.  For  more  than  ten 
years  afterwards  no  other  survev  was  made,nor 
does  it  appear  from  the  record  that  the  grantee, 
or  those  owning  the  daim,  made  applicsiion  for 
any  under  the  Act  of  July  1, 1864.  Accord- 
ingly, in  1868,  more  than  ten  months  having 
dapeed  after  the  passage  of  the  Act  of  July  28, 
1806,  at  the  instance  of  Gleneral  Boeecrans,  the 
rancho  was  surveyed  by  adepu^  United  States 
Surveyor,  (George  Hansen,  and  land  was  set  off 
to  the  grantee  in  satisfaction  of  the  grant 
Over  the  land  within  the  boundaries  of  the 
grant  confirmed  the  United  States  Surveyor  ex- 
tended the  section  and  township  lines;  and,  on 

rtlll      '^P^  ?^'  ^^^*  ^®  township  plats  were  filed 
^        ^      in  the  (ustrict  land-office  at  San  Francisco.  Sub- 
sequently General  Bosecrans,as  hereafter  stated. 
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applied  to  the  State  to  purchase  the  lands 
side  of  the  tract  allottea  to  the  grantee,  pai 
which  are  the  subject  of  the  present  coal 
versy.    The  owners  of  the  fl;rant  protested  t 
notice  of  the  survey  had  not  oeen  given  to  tb< 
and  that  it  did  not  conform  to  the  decree! 
confirmation,  and  demanded  a  new  survey. 
Surveyor-General  thereupon  recalled  the  toi 
ship  plats  and  ordered  a  new  survey,  wl 
was  made  in  July,  1868,  by  deputy  survej 
Thompson.    This  new  survey  included  tl 
lands  m  controversy  as  part  of  the  grant 

Afterwards,  however,  in  October,  1871,  tl 
Secretary  of  the  Interior  set  aside  this  new  sc 
vey,  ordered  the  township  plats  to  be  return 
to  the  land-office,  and  aflormed  the  survey  mm 
by  Hansen.  Before,  however,  the  recall 
the  township  plats,  and  the  order  for  a  new  w 
vey,  General  Bosecrans  had  procured  a  numt 
of  men  to  make  applications  for  his  benefit! 
the  purchase  of  the  lands  in  controversy,  si 
to  transfer  their  interests  thus  acquired,  to  hii 
The  applications  were  approved  by  the  locati 
agents  of  the  State,  and  the  lands  as  selectio 
l^  the  State  were  afterwards  listed  to  her,  ai 
patents  were  issued  to  the  purchasers  or  th< 
assignees. 

According  to  the  findings  of  the  local  distr 
court,  the  applications  and  subsequent  proce< 
ings  were  very  loosdy  conducted,  and  great 
regularities  are  charged  against  the  prindi 

Surchaser.  But  if  the  locating  agents  of  t 
tate  were  satisfied  with  the  applications  to  pi 
diase,  and  the  sdections  thus  made  were  i 
moved  by  the  land  department  of  the  Unit 
States,  and  the  lands  were  Usted  to  the  State 
part  of  the  grant  to  her,it  is  not  percdved  wl 
ground  of  complaint  the  loose  diaracter  of  1 
proceedings  furnish  to  the  defendants.  Th 
title  is  not  advanced  by  showing  how  irrei 
larly  the  proceedings  were  conducted  by  part 
who  obtained  the  title  of  the  State;  and  to  1 
General  Government  it  is  enough  that  she  d 
not  complain,  but  accepts  the  selections  in  t 
isf action  of  the  grant  to  her.  The  same  vi 
was  taken  by  the  Interior  Department  with  i 
erence  to  one  of  the  state  selections  referred 
It  was  objected  that  the  selection  was  in va 
because  not  made  in  accordance  with  the  p 
visions  of  the  Act  of  the  Legtslature  of 
State,  of  April  27, 1868.  But  the  Secretary 
swered  that  it  was  not  necessary  to  enter  inl 
consideration  of  the  alleged  defects  in  the 
plication  of  the  purchaser:  that  was  a  quest 
oetween  him  ana  the  State;  that  bv  the  aevei 
section  of  the  Act  of  March  8, 1^58,  the  St 
was  granted  indemnity  if  sections  sixteen  t 
thirty-six  lay  within  private  grants;  that 
manner  of  selecting  such  indemnity  was 
spedfied;  that  the  Act  of  the  Le»^latare  1 
provided  for  the  sale  of  certain  lands  bdo 
ing  to  the  State,  and  if  purchasers  failed 
comply  with  tiie  requirements  of  the  stati 
their  claims  may  fail;  that  the  questions  tc 
consideredby  the  General  Government  were, 
right  of  the  State  to  daim  the  land  under 
grant,  and  was  the  land  subject  to  aelecti 
observing  that  these  were  the  only  question 
determine,  as  the  General  Government  only  i 
ognized  the  State  in  the  proceedings;  that 
was  no  part  of  its  dutv  to  inquire  into  the  tn 
actions  between  the  otate  and  her  porchas 
neither  would  it  go  back  of  the  reoord  tc 
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vktier.  M  between  the  State  and  her 
«al,kiaMq)lied  with  theproTislonsof  the 
tm  nfalfn  to  the  eale  or  granted  hmda." 
fltSwrtMiy  added  that  there  waa  no  com- 
phM  •  te  part  of  the  State  of  any  irreffu- 
«f  hftuMdion  in  qneation,  but,  on  the 
^■T.  Ai  had  leoognized  and  approTed  of 
taifeioBd  apatoit  to  the  purchaser.  And 
late,  thi  tbi  Lttidatore  of  the  State  had 
wi^aActlor  the  relief  of  the  pnrchasera 
>.  mt  iBdi^  approred  March  27, 1872,  de- 
tkatwbcn  application  had  been  made 
Dch  baaa,  and  fall  payment  had 

E  to  the  traasnzer  of  the  proper  county 

^rAtuH,  ind  a  certificate  of  purchase  or 
VBikd  btea  isoed  to  the  applicant,  the  ti- 
acTAtBlalB  waa  Tested  in  him  or  hisas- 
ff  ao  other  application  had  been  made 


, of  the  land  prior  to  the  issue 

^Atectifieae.  Tbm,  uld  the  Secretary, 
MftifiMiladiemoft  emphatic  manner  aa- 
flidhrdrfB  to  the  land  notwithstanding 
*i  i%id  inegukrities  on  the  part  of  her 
V*  B  iriBetiBg  the  aame. 
7itt  teliaD  of  tbe  State  it  may  be  added, 
te4i  Osaenl  Qovcnment  has,  ov  the  Act 
iCmtrnt  of  Kardi  1,  1877,  relinquished 
iMj  iirfdi  objection  on  ita  part  toarecog- 
Aetf  At  daoa  of  the  State,  by  confirming 
kvafctohads  certified  to  her  as  indemnity 
tkakm  in  Uen  of  the  sixteenth  and 
lying  within  Mexican 
fti  ImI  snrrej  of  whidi  had  not  been 
■d  iln  confirming  indemnity  school 
■lOHtiied  tothe  State,  which  were  de- 
tcriafBld  i^om  any  other  caose. 

therefore,  remaining  l^ir 
la,  whether  the  premises  in 
open  to  selection  at  the  time 
vMvuide.  And  of  thia  we  t)dnk 
kaonaaonafale  doubt  The  Mexican 
vhfeh  Ui6  land  was  claimed,  had 
fai  December,  1866,  and  al- 
^^  stttod  abore,  a  survey  had  heea 
»*ifsdqmraiinneTorhil808.fthad  not 
the  8unreyor4ienejal,  and 
■oilEect  Ko  other  attempt 
la  obtain  a  nrr^of  the  land  until 
,  MBL  Ofw  defen  Tears  after  the  con- 
tf  flie  grant,  ana  orer  three  years 
r«i|BBV  of  Oe  Act  of  July  1, 1864, 
*^i  iahniw  sooths  after  the  parage  of 
^hidhifn,  1801  Had  a  sdnr^been 
*>*  Iv  If  the  grantee^  or  made  under  tbe 
^M,  t  woBld  have  leouired  the  i^ 
^B  <f  lbs  OHaaisrioDer  of  the  General 
It  ooold  have  been  the  basia 
or  by  indiriduals.  But 
neglected  to  take  any  ao- 
hscfing  elapsed  after  the 
Actd  1816.  it  waa  competent 
of  CaUfbrnia,  and  in- 
Usdnty,  toextend  the  Unes 
over  tbe  land  confirmed; 

^^  "^ *^^^ *^^  ^ 

^^   —  of  nch  grant,  and  aoooroing 

*  ^^^«f  the  ptABe  aoiTeya.  the  quan- 

^■haJ^esB^naed  In  sodi  ilnal  decree 

'^VM^sa  csin  be  done.  In  aoooidance 

^***  •■  BH^  wmd  an  Qieknd  not  hiduded 

***f  Mao  set  off  shaD  be  subject  to  the 

^ffailwa  of  te  United  Statea." 

*^|«a  be  pUmt  than  this  language. 


s, 


It  leares  no  doubt  as  to  ita  meaning.  All  the 
land  not  included  in  the  grant  as  thus  set  off 
"  shall  be  subject  to  the  general  land  laws  of 
the  United  States."  The  surrey  of  the  land  con- 
firmed is  withdrawn,  therefore,  from  that  q>e-  [114] 
cial  supervision  and  control  wbldi  are  vested 
in  the  Commissioner  of  tbe  General  Land-Of- 
fice over  surveys  of  private  land  claims  made 
under  the  Act  of  1864.  The  laws  and  practice 
of  tbe  Land  Department,  with  respect  to  sur- 
veys of  the  pubuc  lands  generaUv,  only  apply 
and  must  govern  the  case.  Had  it  been  the  in- 
tention of  OongresB  to  retain  the  special  super- 
vision of  the  commissioner,  it  is  reasonable  to 
suppose  that  the  intention  would,  in  some  way, 
have  been  expressed.  But  there  is  nothing  of 
the  kind,  and  the  survey  is  therefore  to  be 
treated  as  an  ordinary  official  survey  of  the 
public  lands,  and.  as  such,  is  operanve  until 
changed  or  set  aside  by  the  Land  Department 
It  is  not  necessary,  as  in  the  case  of  surveys  ol 
private  land  claims  under  other  laws,  to  obtain 
the  previous  approval  of  such  department  be- 
fore it  becomes  operative;  and  proceeding! 
to  acquire  the  title  to  lands  outsioe  of  it  may 
at  once  be  taken  either  by  the  State  or  preemp- 
tors  upon  its  assumed  vfuidity.  Such  was  the 
view  of  the  Interior  Department  with  reference 
to  the  survey  of  the  land  confirmed  here,  af  tei 
a  most  elaborate  consideration. 

In  illustration  of  the  manner  in  which  public 
lands,  when  once  surveyed,  can  be  dirooeed  of, 
the  Secretary  refers  to  the  Act  of  Congreai 
approved  May  18. 1796,  nroviding  for  the  salt 
or  tends  of  the  United  States  in  the  territory 
northwest  of  the  River  Ohio,  and  above  thi 
mouth  of  the  Kentucky  River.  The  Surveyor- 
General  was  authorised  to  prepare  plats  ol 
township  surveys,  to  keep  one  copy  in  his  office 
for  public  information,  and  to  send  other  copies 
to  the  places  of  sale  and  to  the  Secretary  of  the 
Interior.  The  present  local  land-offices,  said  the 
Secretary,  are  equivalent  to  the  places  of  sale 
mentioned  in  the  Act  of  1796,  ana,  as  a  mattei 
of  practice,  from  that  day  to  the  present  time, 
the  township  plats  prepared  1^  the  Surveyor 
Goieral  have  been  fllea  by  him  with  the  local 
land  officers,  who  thereupon  have  proceeded  to 
dispose  &t  the  public  lands  according  to  the 
Uiws  of  the  United  States.  There  was  nothing 
in  the  Act  of  1796,  or  any  subsequent  Acts, 
which  required  the  approval  of  the  Oommia* 
sioner  of  the  General  Land-Office  before  the 
survey  became  final  and  the  i^ts  authoritative. 
Such  a  theory,  said  the  Secretary,  is  not  only 
contrary  to  the  letter  and  spbrit  of  the  various  [II5] 
Acts  providing  for  the  survey  of  the  public 
lands,  but  it  is  contraiy  to  the  uniform  practice 
of  the  department  Applying  this  unifofm 
practice  to  the  case  at  bar,  all  doubt  that  the 
lands  in  controversy  were  open  to  selection  by 
the  State  disappeara.  The  grant  was  surveyed 
in  Februtfy,  186&  and  sufficient  land  set  apart 
to  sad^  it  In  March  f oUowinff,  a  survey  of 
the  townships  in  which  the  land  lay  waa  made 
and  approved  by  the  United  Statea  Surveyor- 
General  of  the  oistriot,  and  in  Ipril  the  surrey 
and  township  plats  were  filed  in  the  land-office 
of  the  district  The  state  selections  of  lands 
lying  outs^  of  the  survey  of  the  grant  were 
ma£  before  any  action  of  the  Surveyor-General 
was  had  recaUmg  tbe  plats  and  oroerlnff  anew 
sorvi^.    Had  hfi  action  been  anstaJnenly  the 
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proceedings.  It  la  Dot  necesHoir  to  hold  tbat 
tbe7  wonld  bave  been  unaffected.  It  maj,  per- 
h&pe,  be  that  they  would  hAve  had  to  abide  tbe 
Judnnent  ut  the  dBpartment  as  to  the  $lalui  of 
thela-id.  All  that  b  neccasaiy  to  dedde  here 
it  that  after  the  giant  bad  been  nirv^ed  and 
tbelowDBhip  plate  filed,  theStaUnas  at  liberty 
to  make  selectioiu  from  land  lying  ontnde  ot 
the  aorv^  ,and  preempton  were  at  liberty  to 
■ettle  upon  it,  and  If  the  survey  were  not  ultl- 
matelv  set  aside,  their  rights  thus  initiated 
woula  be  protected. 

Ab  already  aaid,  Uie^tn-Tor  Department  held 
the  original  survey  valid,  directed  the  township 
plate  to  be  returned  to  the  land-oSlce,  and  ac- 
cepted the  selectloQB  of  the  State  outside  of  tbe 
•orrey  and  listed  the  land  to  her.  The  ineboate 
rigbta  acquired  to  the  lands  selected  were  not 
lost  by  the  subsequent  action  of  tbe  Burreyor- 
Oeneral  in  setting  aside  tbe  flrst  survey  of  tbe 
grant,  and,  after  that  action  was  vBcated,could 
be  perfected.  The  original  survey,  outside  of 
which  the  selections  were  mode,  was  approved 
by  the  Secretary  of  the  Interior  on  the  iflsl  of 
October,  1671,  and  tbe  lands  selected  were  listed 
to  the  Stale  by  the  Commlsaiotier  of  the  General 
lAnd-Offlce  on  tbe  2»th  of  H^,  1872,  and  by 
tbe  Secretary  of  the  Interior  on  tbe  81st  of  the 
same  month.  The  title  of  the  State  to  the  lands 
thus  became  as  complete  as  thottgh  transferred 
by  a  patent  of  the  United  States.  The  statute 
declares  that  Usuoflands  granted  to  the  State 
t^  a  law  of  Congress,  wblcA  does  not  cmnTey 


simple  of  all  the  Imds  embraced  in  such  UsU 
that  are  of  the  character  contemplated  by  such 
Act  of  Congress  and  Intended  to  be  granted 
thereby."  It  does  not  appear  why  tbe  lands 
should  have  been  listed  by  tbe  Secretary  ot  the 
Interior  as  well  as  l^  the  Commissioner  of  the 
General  Laod-Offlce,  but  it  may  have  been  be- 
cause by  the  Act  of  July  38, 1866,  selections 
of  indemni^  school  bods  for  the  sixteenth  and 
thlrty-slzth  secttouB,  when  lost  in  private 
grants,  were  to  be  approved  by  that  otBcer, 
Having  the  tiUe,  there  was  nothing  to  prevent 
the  issue  by  the  State  of  her  potent  to  Qie  pur- 
chaser under  whom  the  plaintiff  claims.  The 
land  was  not  thereafter  open  to  settlement  and 
preemption,  and  (A«  Jv^pnent  mutt,  ther^o 


B.  P.  Good,  C.  R.  Clark.  J.  E.  Whistler,  D. 
Hurphy  rf  al.,  Plfft.  in  Err.,  v.  M.  J.  O'Con- 
nor.   No.  SIS. 

In  error  to  the  Supreme  Court  of  the  State 
of  CaUfomia. 

Daniel  Hazard,  W.  W.  Taylor,  James  M. 
Trualer,  Samuel  Erwin  rf  ai.,Plffi.  in  Brr., 
t>,  M.  J.  O'Connor.    No.  818. 

In  error  to  the  Supreme  Court  of  the  State 
of  California. 

Each  of  these  cases  presentedmilar  questions 
to  those  coustdered  and  delermiued  In  Fnuher 
■ID 
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MARTIN  H.  EOUNS  bt  al. 

(Bee  B.  C.,  Beportei's  ed„  e^^B.) 
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ooUJdon,  ft  appean  J) 
d  ss  nqulred  by  rule  E  on 
inspeoton  o*  -' """ 


traaid  of  suservislnB  inspeoton  ol  ■ 
audttae  quertlon  of  dMaaoe  between 
the  time  of  suoh  exchanoe  ot  algpala  - 
In  the  oouit  t)elow.  It  will  be  presumed ' 


The  history  and  facts  of  the  case  appeal 
the  opinion  of  the  court. 

Matn.  T.  D.  Uneoln  and  R.  H.  Ma 
for  appellants. 

Meun.  IUch»rd  H.  Brown*  and  ORa 
S.  BingUton,  for  appellees. 

Mr.  Ghitf  Jvttiet  W»it«  delivered  the  O] 
ion  of  the  court; 

This  Is  a  suit  in  admiralty,  brought  bj 
owners  of  the  steamboat  Cotton  YaJley,  to 
cover  for  the  loss  of  their  boat  and  certBin 
tides  of  personal  property  belonging  to  Ala- 
H,  Eouus  alone,  in  a  collision  on  the  MIssIb 
pi  River  with  the  steamboat  Charles  Mor^ 
In  the  original  libel,  filed  in  the  district  co 
claim  was  made  only  for  the  value  of  the  I> 
and  tor  an  itemized  account  for  clothBB.jc'we 
furniture,  etc.,  of  the  libelant  Eouoa.  The 
trict  court  found  TheHorg[an  In  fault,  and 
terred  the  cause  to  a  commissioner  to  take  ti 
monyaod  report  tbe  damages.  The  coini 
sioner  reported  that  the  libelanu  ivere  enti 
(o  recover  tbe  value  ot  the  boat,  and  also 
vnlue  of  stores  and  supplies,  |1,S7S.1S, 
IfiOD  cash  In  the  safe  of  the  boat,  and  belt 
US   I. 


Thx  CHABUa  UoBSAs  T,  EoDira. 


«-n 


^to-lMUOw  thne  of  Ihe  coUWon;  he 
M  «md  AM  Muttat  H.  Kooni,  one  of  Uie 
MM.  Aoold  neomt  the  valoe  of  a  ihift 
pt  nek,  lUO:  of  ■  gaUlemui'i  gold  watch, 
UBiPcubkwL  The dalmant of  The 
k^i  taifUitoOiie  aUowxncM  for  stores 
■e^pia,  nd  for  caah  in  the  boaf s  eafe,  oq 

>  p«ad  ilM  Iter  bftd  not  been  ned  for. 
''AMtMBnsoMained  thlaexceplIoD,  and 
*M  i^on  onlr  f«r  tte  Taloe  of  the  boat  and 

>  itimmem  b*  the  coramtoioner  to  Eouna. 
TKaafambolh  partiei  appealed  to  the 
-isoK  TbfB  the  caw  ffbt  Into  the  cir- 
« 'wikax  *ai  gruied  tbelibelaota  to  file 
■mlaHBl  and  ameiided  libel  settiDg  up 
'■^  im  fcrMRt,  mppliea  and  caah,  proved 
^itti^tUoaa in  the  district  court, 
"ypai  W  Oat  oonrt  becauae  not  Included 
ikciaariaid. 

>»  ikt  hearing  in  tba  circuit  court  that 
^  ^i,  twnr  other  thinra,  that  at  the 
»rfAi col&BonThe Connon  Valley,  bound 
^M  Bhv.  «M  the  ascending  boat,  and 
kChrtsHcrpo,  bound  for  New  Orleans, 
"^■tuj  boat;  that  thecollisioD  occurred 
^npa'i  Point,  abool  three  miles  below 
^**M'3le  that  both  boats  were  properly 
'At  ad  —Bntd,  and  had  proper  walcbea 


'lEttS 


.  —  — u  prior  to  the  collision  The  Cot- 
■1  ■*!  TM  is  her  proper  pontkoi  in  the 
"^  H«  Oi  lA  lank,  following  up  the 
^P*  had  nvparUoij  to  rouiMing  the 
» lATkt  Charles  Morgan  was  above  the 


"  Sixth.  That  The  Ch&r1e«  Uorgan  and  her 
offlcen  were  in  fault,  as  the  proper  poaltlon  dt 
the  boat  was  nearer  the  middle  of  the  river,  and 
08  her  officers  disKgarded  the  passing  signal  giv- 
en and  answered,  and  made  no  effort  to  change 
the  boat's  course  to  the  starboard,  bv  which  toe 
boats  would  have  been  bo  separatea  that  a  ool- 
llaion  would  have  been  avoided. 

"  Seventh.  That  The  Cotton  Vsllef  was  not 
In  fault,  as  she  was  in  her  proper  place  as  the 
ascending  boat,  and  as  she  gave  the  proper  sig- 
nal for  pasalDg. 

"  The  failure  of  the  pilot  to  understand  (he 
slnuil  of  three  or  four  short  whistles  given  by 
'Tae  Morgan  was  not,  under  the  circumstances 
of  the  case,  a  fault;  and  If  the  starting  of  The 
Cotton  YalleT's  enrines  and  aheering  to  star- 
board when  The  Morgan  was  upon  tbem  was 
an  error,  it  waa  an  error  of  Judgment  in  a- 
Iremit,  not  putting  the  boat  In  fault." 

CpoQ  these  facts  a  decree  was  rendered 
agaittat  The  Morgan  and  her  owners  and  stipu- 
lators for  the  value  of  The  Cotton  Valley,  and 
for  the  value  of  the  personal  property  Mlong- 
ing  h>  Koons,  the  aamo  as  in  tlie  distnct  court, 
and  also  for  the  value  of  the  stores,  supplies, 
etc.,  set  forth  in  the  supplemental  libel, 
$1,876.10.    Prom  that  decree  this  appeal  was 

llie  record  contains  a  Un  of  exceptions, 
which  shows  that  in  the  progress  of  the  trial  la 
the  circuit  court  the  defeudatits  offered  in  evi- 
dence a  certified  copy  of  "the  finding  ot  the 
board  of  local  inspectors  of  steam  vessels.  New 
Orleans,  December  18,  1878,  being  their  deci- 
doD  in  the  case  of  the  collirion  between  the 
steamers  Cotton  Vallev  and  The  Charlw  Mor- 
gan, and  sinied  by  C.  B.  Johnson  oud  J.  A. 
HoBM-  Unitnl  States  local  inspectors."  They 
also  offered  certain  other  documents  connected 
wldi  that  proceeding.  Including  an  appeal  to 
the  district  inspectors  and  tbdr  declsioii  there- 
on. To  the  tnlioductlon  ot  this  evidence  the 
libelants  objected,  and  their  oblection  was  sus- 
tained. To  this  ruling  the  clalniaiit  of  The 
Morgan  excepted,  and  the  exception  was  made 
port  of  the  record. 

It  is  also  shown  by  another  blU  of  exceptions 
in  the  record,  that,  after  the  depodtions  of  Al- 
bert Stein,  Harry  W.  Stein,  Sylvester  Doss, 
John  B.  Evelyn  and  Uvingsion  HcOearv  bad 
beni  read  on  behalf  of  the  claimant  of  The 
Morgan,  the  llbelaots,  for  the  purpose  of  im- 
peaching and  contradicting  thdr  evidence,  of- 
fered certain  depositions  of  the  same  wiincases 
used  on  the  trial  of  certain  other  suits,  growing 
out  of  the  same  collirioo,  I>etween  one  HeLi^e 
and  some  insurance  companies,  to  which  the 
claimant  was  not  a  partv.  To  the  introduction 
of  this  evidence  the  claimant  objected,  on  the 
ground  that  m  basis  for  offering  said  purported 


,  or  otherwise  verUledsatheli  evidence  in 
i^d  causes;  but  as,  "in  ttko  cross  examination 
of  each  of  said  witnesses  In  this  case,  the  at- 
tention ot  the  witness  was  called  to  the  evi- 
dence given  by  bim  In  the  cases  of  X«ngt  v.  !*• 
turance  Oompanitt,  •  •  •  and  the  witnesses 
were  spedflcally  examined  aBtotheooTTectneas 
of  said  evidence,  and  admitted  bavinff  testified 

mmAm  th     "  ""  " 


I  therein,"  and  "no  objection 
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«yidence  offered  was  not  the  eyidence  of  said 
vdtneases  respectively,  or  that  the  same  had 
been  improperly  taken  or  reported,"  the  depo- 
sitions were  admitted  for  the  purpose  for  which 
they  were  offered.  The  cross  examination  re- 
ferred to  is  not  set  forth  in  the  bill  of  excep- 
tions. To  the  admission  of  Uiis  evidence  the 
dabnant  excepted. 

The  following  positions  are  tak»  by  the  ap* 
pellants: 

1.  That  the  findings  of  fact  are  not  sufficient 
to  support  the  decree. 

2.  ^niat  leave  to  file  the  supplemental  and 
amended  libel  ^ould  not  have  oeen  granted, 
and  consequently  that  the  decree  should  not 
have  induaed  the  value  of  the  stores,  m>plies 
and  monoy  belonging  to  The  Cotton  YaUey, 
which  were  lost. 

8.  That  the  record  of  the  proceedings  and 
findings  of  the  board  of  local  inspectors,  and 
the  documents  connected  therewith,  were  im- 
prop^y  excluded  as  evidence;  and 

4  That  the  depodtions  taken  in  the  Menge 
cases  were  improperly  admitted. 

1.  The  oblectionto  thesuffldency  of  the  find- 
ings is  based  on  Rule  2  of  the  board  of  super- 
vitong  inspectors  of  steam  vessels,  which  is  as 
follows: 

'^Should  steamers  be  likdv  to  pass  near  each 
ether  and  these  dnials  should  not  be  made  and 
answered  b  v  the  ume  such  boats  shall  have  ar- 
rived at  a  distance  of  800  yards  from  each  other, 
the  engines  of  both  boats  shall  be  stopped;  or 
diould  the  signal  be  given  and  not  properly 
understood,  m>m  any  cause  whatever,  both 
boats  shall  be  badced  until  their  headwayshall 
be  fully  checked,  and  the  eng^es  shall  not  be 
again  started  ahcuad  until  the  propersignals  are 
made,  answered  and  understooa.  I^ubts  or 
fears  of  misunderstanding  signals  shall  be  ex* 

Sressed  by  several  short  sounds  of  the  whistle 
1  quick  succession." 

The  particular  spedflcations  of  fnmiffldency 
are: 

1.  That  it  does  not  appear  that  the  signals 
for  passing  had  been  made  and  answered  before 
the  boats  came  within  dght  hundred  y|F^  ^^ 
each  other;  and,  2,  that  the  failure  of  The  Ck>t- 
ton  Valley  to  understand  the  signal  of  doubt 
or  fear  made  by  The  Morgan  was  a  fault  on 
he£part. 

Then  is  no  complaint  in  the  pleadings  as  to 
the  time  when  The  Cotton  Yalley  made  the  first 
signal,  and  ndther  party  at  the  hearing  bdow 
seems  to  have  considered  that  an  important 
fact  in  the  case.  So  long  as  it  was  made  and 
assented  to  by  The  Morgan  without  any  signal 
of  misunderstanding,  it  will  be  presumed  to 
have  been  at  the  proper  distance  as  nothing  ap- 
pears to  the  contrary.  The  findings  show  u- 
firmativdy  that  It  was  understood  and  assented 
to  by  The  Morgan. 

As  the  "  sevml  short  sounds  of  the  whistle  " 
were  only  to  be  given  in  case  of  doubt  or  fear 
of  a  misunderstanding  of  signals,  it  was  not  ne- 
cessarily a  fault  in  The  Cotton  v  alley  to  misin- 
terpret their  meaning  when  made  by  The  Mor- 
gan, so  short  a  time  after  her  assent  had  been 
given  to  the  signal  of  The  Cotton  Yalley  to  pass 
to  the  right 

2.  Ad&iiral^  Role  24  provides  that  in  all  in- 
formations ana  libels,in  causes  of  admiralty  and 
maritime  jurisdiction,  "new  counts  may  be 
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filed,  and  amendments,  in  matters  of  sabsta 
may  be  made,  upon  motion,  at  any  time  be 
the  final  decree,  upon  such  terms  as  the  o 
shall  impose."  8  How.  xiv.*  In  I^eLttdU 
Wall.,74  [86  U.S.,  bk.  22,  L.  ed.64].  it  waat 
ded  that  an  appeal  in  admiralty  from  the  dis 
to  the  circuit  court  "has  the  effedjto  supei 
and  vacate  the  decree  from  which  it  was  tal 
A  new  trial,  complekdy  and  entirely  new, ' 
other  testimony  and  omer  pleadings,  if  n* 
sary,  or  if  askDsd  for,  is  contemplated— « 
in  which  the  Judgment  of  the  court  belo 
regarded  as  thou^  it  had  never  been  rendi 
Anew  decree  is  to  be  made  in  the  circuit  coi 
Clearly,  under  this  decision,  after  an  ^pe 
taken,  and  the  decree  of  the  district  cour 
cated,  a  motion  to  amend,  made  while  the 
is  pending  in  the  circuit  court  for  a  new 
on  Its  merits,  will  be  before  the  final  de 
and.  under  the  operation  of  the  rule,  we 
no  doubt  the  dreuit  court  may,  in  its  discre 
permit  an  amendment  of  the  libel,  so  as  t 
elude  a  claim  for  damages  growing  out  o 
original  cause  of  action  and  litigated  in 
court  bdow.  but  relected  because  not  spe 
Ui  the  pleadinfls.  It  is  true,  that  in  the  a 
Houieman  v.  TAeNarth  OaroUna,  15  Pet 
it  was  decided  that  a  libd  could  not  be  ami 
after  an  appeal,  so  as  to  bring  in  a  new  • 
for  damages;  but  this  was  bdore  the  ado 
of  the  admiralty  rules,  the  decision  having 
made  in  1841,  and  the  rules  not  taking 
until  September  1, 1845.  8  How.,  xix.* 
Act  authorizing  the  rules  was  passed  Augt 
1842,  chap.  188,  §  6,  5  Stat  at  L.,  518,  f 
is  quite  possible  Kule  24  was  suggested  b; 
case.  It  has  long  been  the  practice  of  tb< 
cult  Courts  to  allow  such  amendments.  TI 
V.  Thomson,  1  WalL,  Jr.,  848,  dedded  ii 
in  the  third  circuit;  Lamb  v.  Parkman,  2' 
Rep.,  589,  first  circuit,  in  1858;  Ths  O.  L 
ter,  1  Fed.  Rep.,  788,  same  dreuit;  The 
ing  Star,  14  Fed.  Rep.,  866,  seventh  e 
The  Oderfil  Blatchf .  ,26,8econd  dreuit;  [J 
/nt.  Cd.  V.  Steamthip  CoX  22  Blatchf. 
same  chrcuit  In  Lamb  v.  Pairkman,  eupr 
JfuHefi  Curtis,  then  holding  the  circuit 
said:  "  The  24th  Rule,  made  by  the  su 
court  to  reffulate  the  practice  of  the  in 
courts  of  admiralty,  applies  to  this  as  we 
the  district  court.  Purauant  to  it,  ameiid 
in  matters  of  substance  may  be  made  c 
tion,  at  any  time  before  the  final  decree 
such  terms  as  the  court  shall  impooe. 
amendments  shall  be  allowed,  under  wb 
cumstances  and  supported  by  what  proo 
must  be  applied  for,  and  in  what  fore 
must  be  incorporated  into  the  reoord,  s 
to  the  sound  discretion  of  the  court,  to 
erdsed  in  each  case,  or  toberegnlaied  b 
ten  rules  of  practice,  so  far  as  the  coui 
find  it  useful  to  frame  such  rules."  Ij 
of  the  circuits,  rules  upon  the  sublec 
been  adopted.  The  second  circuit  is 
them.  In  the  case  of  Lamb  v.  Barhma 
Jtutiee  Curtis,  after  sayins  that  there  t^ 
written  rules  in  his  drcuu,  prooeeded 
what,  from  the  course  of  dedsions  In  sii 
analogous  cases  would,  in  his  opinion,  be 
guides  to  the  exerdse  of  the  oisGretion 
court.  If  proper  care  is  taken  to  aTt 
prise,  and  to  confine  amendments  in  thi 
«8ee  Book  20,  L.  ed.  p.  fl& 
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(•■■llittcariftiialrabject  of  controTenj, 
m  aM  H  daw  BwOEn  ootilde  of  the  general 
,  iprfftiiiiwHiitiliilnii  In  Till  bnmgbt  In, 
iiMorittsHe  noir  any  poMibte  hann  can 
BM  ftH  IBBHlfiir  a  UDelut  to  unend  bis 
Bt  b  baT  wn  a>  to  give  Utn  ibe  full  ben- 
ArftbMkMftbM  been  began, 
t  Tk  WiBgof  the  board  of  local  Inapec- 
mM  iht  iatmoaM  coaoected  tberewltb 
The  pi 


•Itloni  withont  their  prodtictloa,  but  to  the  ail- 
miMionottbedepoaltiODaaftera  cron  euml- 
nation  wblcb  was,  as  we  mnit  pranune,  prop- 
erly conducted  In  tbelr  abaence.  It  ii  alao 
stated  in  the  Mil  of  exoeptiont  that,  "attbeof- 
f  ering,  no  objection  wu  made  that  the  erldeoce 
oftered  was  not  the  evldenoe  of  said  witnesses 
respectivdy,  or  that  the  same  bad  been  Impes- 
fectlj  taken  and  reported."  This  shows  that 
tbe  oepositioiiB  must  have  been  sufflcf  entlv  Iden- 
tified as  the  erldenoe  of  the  wltueasei  In  tne  for- 
mer cases. 

In  the  case,  salt  comes  to  as,  we  find  no  e^ 
roT.  7^<bami!fa*(Xreiiit  Oovrtit^g^^tttd 
and  MerHfafiMANL 

ADSoopr.    Test: 

Jams  H.  UoKeiineT',  Clerk,  Bnp,  0aiirt,D.8> 


UHION  PAOIPIO  RAILWAY  COMPAHT, 

Ftff.  in  Shr.,  [j] 

ABRAH  HTEBS. 
[Ko.  S»l.] 
In  enor  to  the  Circuit  Cooit  of  tbe  United 
States  for  tbe  District  of  Kansas. 

UNION  PACIFIC  RAILWAT  COMPANY, 


CITY  OP  KAKflAfl. 
I  [Ko. «!.] 

I     Id  flnor  to  tbe  Circuit  Court  of  the  United 
I  StatM  for  tbe  Western  District  of  HisKnul 


LUCIA  KNUTH. 
[No.  810.] 
In  etnt  to  the  Circuit  Court  of  the  TTnltad 
States  for  the  District  of  Nebraska. 

I  UNION  PACIFIC  RAILWAY  OOHPANT, 

FRANK  HARWOOD. 

[No.  «».] 

In  error  to  tbe  Bnprune  Court  o<  tbe  8Ma 


A.  F.  H0ALI8TER 

8AUX  •.  liADRA  KIRC 

BAKS  •.  JAMES  HURFHY. 
[Nos.  «10,  TVt.  884.] 
In  error  to  the  Snivema  Court  of  tbe  State 
of  Teaa. 

9t»».  O^Paeltla  BaUroad  Bsutat  0§»m,  Beport- 
sr^ed.,l'aj 
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BemawU  of  tavM^—corporaH<m»  of  the  United 
States  entitled  to  remotal^-sepa/rate  eontrover- 
iy— practice, 

1.  Corporations  of  the  United  States  created  by 
and  organized  under  Acts  of  Confirreas  are  entitled 
as  such  to  remoye  into  the  Circuit  Courts  of  the 
United  States  suits  brought  against  them  in  state 
courts  under  and  by  ylrtue  of  the  Act  of  March  8, 
1875,  on  the  ground  that  such  suits  are  suits  **  aris- 
inff  under  the  laws  of  the  United  States.** 

2.  The  Union  Pacific  Railway  Comfwiny  and  the 
Texas  Pacific  Kailway  Company  are  corporations 
of  the  United  States  although  certain  state  and 
territorial  corporations  have  been  consolidated 
with  them. 

8.  On  proceedings  for  widening  a  street  a  trial 
before  the  mayor  is  in  its  nature  an  inquest  of  val- 
uations and  assessments,  not  having  the  character 
of  a  suit,  and  a  petition  for  removal  may  be  filed 
after  appeal  taken  to  a  state  court 

4.  Under  such  proceedings  there  is  a  distinct  con- 
troversy between  the  city  and  the  company,  al- 
though man  V  others  are  made  parties  defendant. 

5.  The  authority  of  the  Kansas  Padflc  Bailway 
Companv  to  extend  its  road  into  Missouri  was 
grranted  by  Congress  tmder  its  power  **  to  regulate 
commerce  among  the  several  States.** 

6.  An  objection  not  raised  in  the  court  below  is 
vralveda 

[No8.  291,  461,  810,  980,  610,  797,  824.] 

Arirued  Nov.  tO,  tl,  $4, 1884.    Decided  May  4, 

1885, 

The  history  and  facts  of  these  cases  fully  ap- 
pear in  the  opinion  of  the  court. 

Mestrs,  Jonn  F.  Dillon,  W.  D.  Davidge, 
/.  P.  Usher,  A,  J,  BoppUton,  John  O,  Broum 
and  A,  8.  WiUiams,  for  plaintiffs  in  error. 

Mr.  A*  H«  Oarlknd,  for  defendants  in  er- 
ror in  Nos.  610,  797  and  824. 

Mr,  W.  Hallett  Phillips,  for  (Tefendants 
in  error. 

Mr,  Tho0*  P.  Fenlon,  for  defendant  in 
error  in  No.  291. 

Mr.  Geo.  L.  Hill,  for  defendant  in  error  in 
No.  610. 

Messrs,  W«  lEL  Munger  and  E«  F*  Gray, 
for  defendant  in  error  in  No.  810. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court : 

The  principal  question  involved  in  these 
cases  is  whether  a  suit  brought  in  a  state  court 
against  a  corporation  of  the  United  States  may 
be  removed  by  such  corporation  into  the  Cir- 
cuit Court  of  the  United  States,  on  the  ground 
of  its  being  a  corporation  organized  under  a 
law  of  the  United  States.  The  plaintiff  in  er- 
ror in  four  of  the  cases  is  the  Union  Pacific 
Hailway  Company,  and  in  the  other  three  cases 
is  the  Texas  and  Pacific  Rdlway  Company. 
They  contend  that  they  have  such  a  right  of 
removal,  either  under  the  removal  Act  of  July 
27,  1868, 15  Stat,  at  L.,  227,  now  forming 
section  640  of  the  Revised  Statutes,  or  under  the 
Act  of  March  8, 1876,  entitled  "An  Act  to  de- 
termine the  Jurisdiction  of  Circuit  Courts  of  the 
United  States,  and  to  Regulate  the  Removal  of 
Causes  from  State  Courts,  and  for  Other  Pur- 
poses," 18  Stat,  at  L.,  470,  or  both.  Whether 
the  corporations  of  the  United  States,  organ- 
ized under  Acts  of  Congress,  have  or  have  not 
this  right  of  removal  is  the  principal  question 
in  these  cases. 

The  suits  were  all  brought  in  state  courts 
against  the  said  corporations  severaUy.  In  the 
first  case,  Myers,  a  switchman  at  Armstrong, 
in  Kansas,  in  the  emplov  of  the  Union  Pacific 
Railway  Company,  sued  the  company  for  an 
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injury  alleged  to  have  been  sustained  by  bin 

through  the  carelessness  of  the  company  or  iti 

agents,  in  Uie  construction  of  the  coupling  o 

its  cars.    The  compKUiy  filed  an  answer,  and  a 

the  same  time  a  i)etition  for  the  removal  of  tht 

cause  to  the  Circuit  Court  of  the  United  Stale 

for  the  District  of  Eimsas,  and  the  proper  boQ< 

required  by  the  law.    The  petition  for  remova 

stfii^  that  the  petitioner  was  a  cooporatio] 

other  than  a  banking  corporation,  and  organ 

ized  under  a  law  of  ue  United  States,  namely 

an  Act  of  Confess  entitled  "An  Act  to  Ai4 

in  the  Construction  of  a  Railroad  and  Tel^rai^ 

Line  from  the  Missouri  River  to  the  Padfi 

Ocean,  and  to  Secure  to  the  Government  th 

Use  of  the  Same  for  Postal,  ^lilitaiy,  an 

Other  Purposes,"  approved  July  1,  1862 ;  an 

that,  in  accordance  Avith  said  Act  and  the  Ad 

amendatory  and  supplemental  thereto,  the  p 

titioner  had  exercised  and  did  exercise  its  coi 

porate  functions  apd  powers. 

The  petition  then  proceeded  as  follows : 

"  That  February  1,  1880,  pursuant  to  sectic 

16  of  the  said  Act  of  Jxily  1,  1862,  and  of  tl 

Act  of  July  2, 1864,  the  Kansas  Pacific  Railwa 

Company,  a  corporation  created  by  the  Ten 

toriaf  Legislature  of  Kansas,  ana  oreaniz^ 

under  the  laws  of  said  Territory,  and  the  Dei 

ver  Pacific  Railway  and  Telegraph  Company, 

corporation  created  and  or^mized  under  tl 

laws  of  the  Territory  of  Colorado,  both  \ 

which  said  companies  are  mentioned  in  s^ 

Acts  of  Congress  and  their  said  railroads  \ 

said  Acts  nuule  a  i>art  of  the  Union  Pacii 

R;ailroad  system,  were,  by  ajmement,  conso 

dated  with  the  Union  Pacific  Railroad  Coi 

pany.    Your  i)etitioner  and  said  consolidat 

company,  by  agreement,  as  by  said  Acts  a 

thonzed,  assumed  and  adopted  the  name  of  tJ 

Union  Pacific  Railway  Company;  which  coi 

pany  consolidated,  assumed,  took  and  frc 

thenceforth  had  and  has,  by  virtue  of  6fl 

agreement  of  consolidation,    possession  ai 

ownership  of  all  the  railroads  and  other  pre 

erty,  real  and  i)ersonal,  of  said  constituc 

companies,  and  has  and  does  operate  and  mi 

age  the  same  under  and  by  authority  of  sa 

Acts  of  Congress  and  is  governed  and  controll 

by  said  Acts,  and  is  to  all  intents  and  purpoi 

and  in  fact  a  co:poration  under  the  laws  of  I 

United  States. 

"  That  the  plaintiff,  Abram  Myers,  has  sv 
;7our  petitioner,  the  Union  Pacific  RaO^ 
'Company,  process  in  this  suit  having  b« 
served  on  its  agents,  and  your  petitioner  1 
appeared  thereto  and  filed  its  answer  ;  that  1 
matter  and  amount  in  this  suit  above  entitl 
exceeds,  exclusive  of  costs,  the  sum  or  value 
$500;  thatyourpetitioner  has  a  defense  to  sj 
action  arising  under  and  by  virtue  of  the  af  c 
said  laws  of  the  United  States  ;  that  said  a 
has  not  been  tried,  nor  has  it  been  ready  f  oi 
stood  for  trial,  and  the  present  is  the  first  te 
of  the  court  at  which  it  could  have  been  trie 
The  petition  concluded  with  the  proffer 
the  proper  bond,  and  a  prayer  for  an  order 
removal,  and  that  the  court  would  proceed 
further  in  the  cause.  The  bond  was  appro' 
and  an  order  cf  removal  was  made.  On  fil 
the  record  in  the  Circuit  Court  of  the  Uni 
States,  a  motion  was  made  to  remand  the  ca 
to  the  state  court,  and  it  was  remanded  accc 
ingly,  the  Circuit  Judge  holding  that  the  i 
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«*itf  ffe  ffUof  "under  the  Constitution 
oi  xn  tf  tke  United  States/'  within  the 
■■%  of  tte  Act  of  Conmss  of  March  8, 
>:^  ai  ite  I  nit  cannot  oe  removed  from 
I  OK  »i  faknl  ooort,  apon  the  sole  ground 
^ikimkbfot  against  a  corporadon  or- 
Mi  «der  the  laws  of  the  United  States. 
*:  ftt  jsigBOt  rananding  the  cause,  the  writ 
i^enr ««  SMd  out  in  thS  court 
Tktmem,  Union  Pbeffle  B.  Ch.  ▼.  City 
''Imbi,  VII  i  proceeding  instituted  by  the 
-caa  oooadl  of  said  dtr  by  ordinance 
vBriii  ifriL  1880,  lor  widening  a  street 
ir^  Ac  teot  grounds  of  the  company, 
oKteAftdaog  a  portion  of  its  said  grounds 
^^pofBtf  of  many  other  persons.  A 
"^"mmaaintd  in  Norember,  1880,  before 
»  aww.  to  toqinre  and  lind  the  value  of  the 
taka  for  (be  street,  aQd  to  assess  the 
foe  lanoaDding  property  benefited 
.  Oa  December  12,  1880,  this  Jury 
i>  Titee  of  tiia  company's  property 
M«H»ltot7J05,  and  assessed,  as  bene- 
&  9<s te iwnaiiiihgpsopeitj'  of  the  oom- 
w^^vBof  $\%Jm  towards  paying  the 
(lor  wideniag  the  street  The  verdicf. 
sed  by  oie  mayor  and  common 
Mnsiy  96. 1881.  The  laws  of  Mis- 
'•Tfifeto  ssy  paity,  dissatisfied  with  the 
•nrttf  Ae  jury  msQcfa  cases,  an  appeal  to 
.'^InltOgait  of  Ja<Aaoo  County  (in  which 
^a«  07  a  atosled),  and  the  Union  Pacific 
^^CoBiaoT,  and  some  other  dissatisfied 
■^ Mnsiale  appeals, and  the proceed- 
^  vieaiiM  to  the  ssid  court,  where  the 
by  the  law  directed  to  be 
Id npecta.  and  subjed  to  the  same 
tlkcMHKlaw,  as  other  trials  bad  in 
^''^toA  Coon,  tad  the  same  record  thereof 
-'■^kcpL"  After  the  case  was  certified 
^C^rsk  Ooort  of  Jackson  County,  the 
•^»dBetiBK,Aprfl.  1881,  filed 'a  pe- 
«-tWi«pvil  of  the  case  to  the  Circuit 
. «  4  Ar  Uaited  States  for  the  Western 
Wif  HmovL  The  petition,  as  in  the 
»rflj«a.  K(  oat  the  incorporation  of  the 
9d  the  consolidation  of  the  three 
■  Mure  BCtttiooed  under  the  Acts  of 
I  Woit  Inferred  to,  by  the  name  of 
«  Pseific  Railway  Company.  The 
^  pujeeds  to  state  as  foUows: 
psKitiooer.  by  agreement  of  said 
^•Biet,  SQoceeded  to.  had  and 
iC  ae  rii^lttB  and  privileges  and 
^Isnd  pmnnal,  which  was  of  said 
M  wpifries.  or  either  of  them,  and 
y  ^j»«  of  commencement  of  this  pro- 
ffrtHhwiei  had  owned  and  poa- 
of  an  other  ris^ts  and  claims, 
J  in  sara  proceeding,  as 
9itt«dncfttMBthe  land  of  the  com- 
isrte  street,  snd  then  states  as 
ti  mA  4ii  tha  same  had  twen  acquired 
Pidfl c  Railway  Company  for 
^  —  — r  lafiway  purposes  by  authority 
"■"**-•—  pecitioiier  hdd  said  Umd 

'  was  occupying  the  same 

ns  at  the  time  of  the 

proceedings,  and  was 

the  reakhie  thereof  to  such 

of  your  petitioner 

that  it  should 


«r 


Tour  petitioner  distinctly  avers  that  it  is  s 
corporation,  not  banking,  organized  under  the 
laws  of  the  United  States;  Umt  it  holds  and 
possesses  said  property  pursuant  to  such  laws; . 
that  it  has  a  defense  in  this  action  arising  un- 
der and  by  virtue  of  the  laws  of  the  United  [7] 
States  hereinbefore  referred  to;  and  your  pe- 
titioner desires  that  said  cause  may  be  removed 
into  said  Circuit  Court  of  the  United  States  for 
trial  pursuant  to  section  640  of  the  Revised 
Statutes  of  the  United  States.  Your  petitioner 
further  states  that  the  matter  in  dispute  in  this 
cause,  in  which  yoiu*  petitioner  is  interested, 
exceeds  the  sum  of  $500,  exclusive  of  costs; 
and  further,  that  this  suit  has  not  been  tried, 
but  is  now  pending  for  trial  on  appeal  in  the 
Circuit  Court  of  Jackson  County,  Missouri." 

The  i>etition  concluded  with  the  ordinary 
proffer  of  a  bond  and  praver  for  removal  of  the 
case,  etc.,  and  an  order  of  removal  was  made 
by  the  state  court  Motion  was  then  made  to 
the  Circuit  Court  of  the.  United  States  to  re- 
mand the  cause,  and  that  court,  after  holding 
the  motion  under  consideration  for  some  time, 

gave  Judgment  to  remand,  which  judgment  is 
ro^^ht  here  by  writ  of  error. 
j^  Bmre  rendering  Judgment,  the  Circuit 
Oourt  of  the  United  States  allowed  the  com- 
pany to  file  an  additional  statement  of  facts  for 
the  purpose  of  showing  that  the  cause  was  re- 
movable, averring  its  acceptance  of  the  Acts 
of  Congress,  and  the  passage  of  an  Act  by  the 
Legislature  of  Missouri,  authorizing  the  com- 
pany to  extend  its  tnu^  within  the  limits  of 
ifissouri,  and  to  acquire  depot  grounds  there, 
whidi  it  did;  and  the  fact  that  said  grounds 
are  essential  to  the  operations  of  the  company 
in  carrying  out  the  objects  declared  in  the  Acts 
of  Congress  relating  thereto:  that  the  United 
States  loaned  its  bonds  on  said  portion  of  the 
road  and  has  a  Hen  thereon  for  their  payment 
The  third  suit  Union  Pacific  R  Co,  v. 
Knuth,  was  an  action  brought  by  the  defend- 
ant in  error  against  the  Company  in  the  Dis- 
trict Court  of  Dodge  County,  Nebraska,  in 
July.  1888,  to  recover  damages  for  injuries  sus- 
tained by  her  at  the  Company's  depot  at  North 
Bend,  between  Omaha  and  Ogden.  A  i>etition 
for  removal  of  the  cause  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Nebras- 
ka was  filed  in  due  time,  alleging  the  incorpora- 
tion and  organization  of  the  company  under 
and  by  virtue  of  the  Acts  of  Congress  of  1863 
and  lo64,  before  referred  to;  that  the  matter  in 
dispute  exceeds  $SO0  exclusive  of  costs;  that  rgt 
the  defendant  bad  a  defense  to  the  action  aris-  '-  * 
ing  under  and  by  virtue  of  the  laws  of  the 
United  States,  to  wit:  the  Act  and  amenda- 
tory Act  of  Congress  above  referred  to,  con- 
cluding with  the  usual  proffer  of  bond  and 
prayer  for  removal.  The  order  of  removal 
was  granted,  the  circtdt  court  remanded  the 
cause  to  the  state  court,  and  a  writ  of  error 
brings  the  case  here.  In  this  case  the  place  of 
injury  was  on  the  nudn  line  of  the  Union  Pa- 
cific Railway  Company. 

The  fourth  case  Is  that  of  Frank  Harwood, 
who  brought  a  suit  against  the  Union  Pacific 
Railway  Company  in  the  District  Court  of 
Davis  County,^ansas,  in  July,  1882,  to  recover 
damages  for  an  injury  received  by  him  at  the 
company's  depot  at  Junction  City,  Kansas, 
whilft  loading  hogs  in  a  car.    A  petition  for 
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removal  of  the  cause  was  filed  in  due  time,  al- 
leging the  organization  of  the  company  under 
the  Act  of  Congress  of  July  1, 18o2,  and  the 
amendments  thereto,and  other  Acts  of  Ongress; 
and  that  the  i)etitioner  had  a  defense  arising 
under  the  laws  of  the  United  States,  and  con- 
cluding with  tendering  the  proper  hond,  and  a 
prayer  for  removal.  The  state  court  approved 
the  bond  offered,  but  denied  the  petition  and 
proceeded  with  the  cause.  A  verdict  being 
found  for  plaintiff,  the  case  was  taken  to  the 
Supreme  Court  of  Kansas  by  appeal.  One  of 
the  reasons  assigned  on  the  append  was  the  de- 
nial of  the  petition  to  remove  the  cause.  The 
supreme  court  affirmed  the  judgment,  and  a 
writ  of  error  to  the  judgment  of  that  court 
brings  the  case  here. 

The  three  cases  of  the  Texas  and  Padflc 
Railway  Company  were  as  follows:  the  first 
was  a  suit  brought  by  A.  F.  McAlister  against 
the  Comp&ny  in  the  District  Court  of  Harrison 
County,  Texas,  in  April,  1879,  to  recover  dam- 
ages for  an  injury  to  the  plaintiff  whilst  a  pas- 
senger in  one  of  the  company's  trains.  A  peti- 
tion for  removal  was  filed  in  due  time,  allege 
that  the  suit  arose  under  the  laws  of  the  Unitea 
States,and  that  the  defendant  was  a  corporation 
organized  under  and  by  virtue  of  certain  Acta 
of  Congress  of  the  United  States,  to  wit:  "An 
Act  Entitled  an  Act  to  Incorporate  the  Texas 
and  Pacific  Railroad  Company,  and  to  aid  in 
the  construction  of  its  road,  and  for  other  pur- 
poses," approved  March  8,  1871,  and  an  Act 
[O]  suplementary  thereto,  approved  May  2,  1872; 
Ihat  the  petitioner  had  a  defense  to  the  action 
arisinff  under  and  by  virtue  of  a  law  of  the 
Unitea  States,  to  wit:  said  Act  of  incorporation; 
that  it  was  not  a  banking,but  a  raUroad  corpora- 
tion authorized  to  construct,  own  and  main- 
.  tain  arailroad  to  and  from  certain  places  desig- 
nated in  said  Acts  of  Congress;  concluding  witn 
aproffer  of  a  bond  and  a  praver  for  removal. 
The  court  approved  the  bona,  but  refused  to 
remove  the  cause.  The  special  exceptions  to 
the  petition  for  removal  were  two:  first,  that  it 
did  not  show  what  the  defense  was,  arising 
under  and  by  virtue  of  a  law  of  the  Unitea 
States;  secondly,  denying  the  allegation  that 
the  defendant  was  a  corporation  created  and 
existing  under  and  by  virtue  of  Acts  of  Congress 
of  the  United  States.  Afterwards  the  defend- 
ant filed  a  plea  in  abatement,  stating  that  it  had 
filed  in  the  United  States  Circuit  Court  at  Jef- 
ferson, Eastern  District  of  Texas,  a  certified 
copy  of  the  record  of  the  pleadings  and  other 
papers  in  the  cause,  and  had  the  same  entered 
on  the  docket  of  said  court,  in  the  fall  term, 

1879,  and  that  plaintiff  app^ured  and  moved  to 
remand  the  cause  to  the  state  court,  which  mo- 
tion was  overruled,  and  the  Circuit  Court  of  the 
United  States  entertained  jurisdiction  of  the 
cause;  and  the  plaintiff  agreed  to  a  continuance 
of  the  cause  in  that  court  to  the  spring  term  of 

1880,  and  at  the  spring  term,  1880,  procured 
the  same  to  be  continued,  and  at  the  rail  term, 
1880,  appeared  before  said  court  and  consented 
to  a  continuance,  and  at  the  sprine  term,  1881, 
again  prosecuted  his  cause  in  said  court,  and 
continued  the  same.  This  plea  was  accepted 
to,  and  overruled  by  the  state  court.  Judg- 
ment was  rendered  in  favor  of  the  plaintiff,  and 
an  appeal  was  taken  to  the  Supreme  Court  of 
Texas.  That  court  overruled  the  error  assigned 
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on  tbe  refusal  of  the  district  court  to  renu)^ 
the  cause,  on  the  ground  that  the  defendaDi 
petition  for  removal  did  not  set  forth  the  d 
tense  so  as  to  show  that  it  was  a  defense  arisir 
under  the  laws  of  the  United  States.  Tl 
court  took  notice  also  that  the  petition  was  m 
sworn  to;  but  as  that  point  was  not  raised  I 
the  plaintiff's  counsel,  they  did  not  consider  i 
The  judgment  of  the  district  court  was  affirme 
and  the  case  is  brought  here  by  writ  of  error 
the  judgment  of  Uie  supreme  court. 

The  second  case  of  the  Texas  and  Pacii 
Railway  Company  was  a  suit  brought  by  Lau 
Eirk  against  the  company  in  the  District  Cou 
of  the  Second  Judicial  District  of  Texas, 
March,  1881,  to  recover  damages  for  the  deat 
or  her  husband,  caused  by  the  company's  ca 
running  off  the  track.  The  petition  for  i 
moval  was  filed  in  this  case  similar  in  all  i 
spects  to  that  in  the  preceding  case.  A  sccoi 
petition  was  filed  a  few  days  later,  addine  ] 
averment  that  the  defendant  had  fixed  i 
domidl  and  principal  business  office  at  Phil 
delphia,  in  the  State  of  Pennsylvania,  and  w 
in  contemplation  of  law  a  citizen  of  that  Stal 
The  prayer  of  the  petition  was  denied,  the  cau 
went  to  trial,  judcinent  was  rendered  for  tl 
plaintiff,  an  appeal  was  taken,  and  the  jud 
ment  was  afflinned  by  the  Supreme  Court 
Texas,  upon  the  reasons  and  authority  of  tl 
previous  case  of  JfeAlitter  v.  The  TexoM  a\ 
Faeific  BaUway  Company,  The  case  is  nc 
here  by  writ  of  error. 

\^  The  third  and  last  case  of  the  Texas  and  I 
cific  Railway  Company  was  a  suit  brought  1 
James  Murph  v  against  the  company  (or,  rathe 
against  one  of  its  constituent  companies,  ai 
merwftstis,  by  amendment,  against  the  co] 
pany  itself)  in  the  District  Court  of  Harris^ 
County,  Texas,  in  1873,  to  recover  damages  f 
an  injury  received  by  the  plaintiff  in  gettii 
upon  the  cars  of  the  company  at  Jonesvil 
Texas.  The  pleadings  were  amended  from  tii 
to  time  on  both  sides,  and  the  cause  was  cc 
tinned,  until  finally  an  amended  original  pe 
Uon  was  filed  in  October,  1878,  followed  b} 
petion  for  n*moval  filed  November  1,  18'< 
The  prayer  of  the  petition  was  denied.  T 
case  was  afterwards  tried,  and  a  verdict  a 
Judgment  rendered  for  the  plaintiff;  and 
May,  1883,  this  judgment  was  affirmed  by  t 
Supreme  Court  of  Texas  on  appeal.  On  t 
question  of  removal  the  court  followed  the  < 
cision  in  the  McAlister  Case  above  stated.   ] 

Question  was  raised  in  this  case  on  account 
le  time  at  which  the  petition  for  removal  \^ 
filed.  The  application  for  removal  was  treat 
hy  the  court  as  made  under  section  (AO  oi  t 
Itpvised  Statutes. 

With  some  diversification  of  detaila,  it  t^ 
be  perceived  that  all  of  these  cases  depend  pr 
dpally  on  two  questions: 

First,  whether  the  fact  that  the  plaintiffs 
error  are  corporations  of  the  United  8ta 
created  by  Act  of  Congress  makes  the  sv 
against  them  "suits  arismg  under  the  laws 
the  United  States,"  within  the  meaning  of  i 
second  section  of  the  Act  of  March  8, 1875, 
f ore  referred  to,  so  as  to  be  removable  from  i 
state  into  the  federal  courts  for  that  cause:  a] 

Secondly,  whether,  if  not  removable  on  tl 

Sound,  they  are  removable  under  section  64( 
e  Revised  Statutes,  upon  the  allegation  c 
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Mrfli^«mil  pedtiotit  of  remoTal,  that 
ttlHii^efeaie  to  the  action  arising 
\j  viiUK  of  a  law  of  the  United 
ia  I0ID6  cases,  the  Act  of  in- 
oateii  tkft  law  raterred  to. 
ttai  ctf  oftkia  that  oorporatfona  of  the 
TttdSMa,  crated  br  and  organized  under 
ia^Oapm,  likB  the  plaintdb  in  error  in 
-a  OH.  at  CBtitled  as  such  to  remote  into 
:<flQiioafti  of  the  United  States  suits 
ndntptrnthaa  in  the  state  courts,  under 
dlfqntaftheAotof  March  8, 1875,  on 
jpMl  thit  ioc^  suits  are  suits  "arising 
■oritlm  of  the  United  States."  We  do 
M  IBfHilD  go  into  a  lengthy  argument  on 
'•ftkpek  vethiak  that  the  question  has  been 
^-MUlf  kdikd  long  ago  by  this  court 
*k  vtmiift  srrament  of  Cki^JtuUee  Mar- 
vlk^cmcfOtbomY,  The  Bank  of  the 
'«tf  Ana,  •  Whest  817-828,  deUvered 
■iteaxtf  jesEs  sco,  and  always  acqui- 
^%  IMS  say  farther  discussion  un- 
■■■yiidiov  that  a  suit  bv  or  against  a 
vnaos  of  tks  United  States'is  a  suit  arising 
Mrftthviof  the  United  States.  That 
VM  the  basil  of  the  decision  on  the 
qoHtioik  in  that  case.  The  pre- 
k  u  true,  was  as  to  the  power  of 
UDmhonaethe  bank  to  sue  and  be 
'^  »  fti  Cited  Stites  Courts.  The  words 
I  Asta  voB.  that  the  bank  should  he 
rdi>  ad  capable  in  law  to  "sue  and  be 
jWadn  imrieaded,  answer  and  be 
and  be  defended,  in  all  state 
uMteDt  Jurisdiction,  and  in 
am  of  tte  United  States."  The 
A  a  InrMiccion  in  the  fed* 
soIot  oq  the  truth  of  the 
a  suit  oy  or  against  the  bank 
nihi«iiakiBg  under  ttie  laws  of  the 
forihe  Constitution  confined  the 
of  the  United  States  to  these 
— >«< CM|  namely:  first,  to  cases  in 
"■A«f%.  uMbm  under  the  Constitution, 
*^«  AiUaiMBtates,  and  treaties  made 
■*J*s«hocity ;  seeonoly,  to  cases  affect- 
^^^mitn,  other  public  ministers  and 
iUy,  to  CMOS  of  admiralty  and 
jrtaHrtioo;  fourthly,  to  certain 
dqwnding  OP  the  character  of  the 
'  a  to  which  the 
Mia  pany«  those  between  two 
.  or  a  State  ud  dtisens  of  another 
of  different  States,  ordtizens 
tririmiag  lands  undJBT  grants  of 
or  a  State  or  its  citizens  and 
teas  or  subJecCa.  Now,  suits 
tfcs  UaHsd  States  Bank  oould  not 
belong  to  any  of  thoe  classes 
.^^■MMaeiy;  cases  in  law  and  equity 
7Sy*y^rinMdtntioM,  hiwBor  treaties 
'^*^  teiss:  sBd  the  Supffeme  Court 
•^■gtalMtagiitihid  ooonsdwbo  argued 
■  "^  ''-«,  so  UBdef stood  !t  Unless 
la  which  the  bank  was  a  par- 
a  case  arising  under  the 
Congress  would  not 
.  -  Id  aoHMxiae  it  to  sue  and 
■  As  Ckorit  Court  of  the  United 
*M  owMlaii.  to  wit:  whether 


srisiag  under  the  laws 

the  court  directed  itspdn- 

ssH  was  objected  that  sere- 


ral  miestions  of  general  law  might  arise  in  a  esse, 
besides  that  which  depended  upon  an  Act  of  Con* 
grass,  the  court  first  disposed  of  that  objection, 
holding  that,  as  scarcdy  any  case  occurs  every 
part  of  which  depends  on  the  Constitution,laws  oi 
treaties  of  the  United  States,  it  is  suffldent  for 
the  pur|>08es  of  federal  jurisdiction  if  the  case 
neceBsarily  involves  a  question  depending  on 
such  Constitution,  laws  or  treaties.  The  Chid 
Justice  then  proceeds  as  follows: 

"We  think,  then,  that  when  a  question  to 
which  the  judicial  power  of  the  Union  is  ex- 
tended by  the  Constitution,  forms  an  ingredi- 
ent of  the  ori^nal  cause,  it  is  in  the  pNower  of 
Congress  to  give  the  circuit  courts  jurisdiction 
of  t&t  cause,  although  other  questions  of  fact 
or  law  may  be  involved  in  it 

"The  case  of  the  bank  is,  we  think,  a  very  [13] 
strong  case  of  this  description.  The  charter  of 
incorporation  not  only  creates  it,  but  gives  it 
every  facul^  which  it  possesses.  The  powei 
to  acquire  rights  of  any  description,  to  transact 
business  of  any  description,  to  make  contracts 
of  any  description,  to  sue  on  those  contracts,  i£ 
given  and  measured  by  its  charter,  and  that 
duster  is  a  law  of  the  United  States.  This  be- 
inff  can  acquire  no  right,  make  no  contract, 
bring  no  suit  which  is  not  authorized  by  a  law 
of  the  United  States.  It  is  not  only  itself  the 
mere  creature  of  a  law,  but  all  its  actions  and 
all  its  rights  are  dei>endent  on  the  same  law. 
Can  a  being,  thus  constituted,  have  a  case 
wnich  does  not  arise  literaUv  as  well  as  sub- 
tauitially  under  the  lawT  Take  the  case  of  a 
contract,  which  is  put  as  the  strongest  against 
a  bank. 

'3*'When  the  bank  sues,  the  first  question  which 
presents  itself,  and  which  Ues  atthe  foundaticn 
if  the  cause,  u,  Has  this  legal  entity  a  right  to 
sue  f  Has  it  a  right  to  come,  not  into  this  court 
particularly,  but  into  any  court?  This  depends 
upon  a  law  of  the  Umted  States.  The  next 
question  is.  Has  this  beinff  a  right  to  make  this 
particular  contract  ?  If  this  Question  be  dedded 
in  the  negative,  the  cause  is  determined  against 
the  plainUft;  and  this  question,  too,  depends 
entirdy  on  a  law  of  the  United  States.  These 
are  important  gnestions,  and  they  exist  in  every 
possible  case.  *  •  • 

"The  question  forms  an  oridnal  ingredient 
in  every  case.  Whether  it  be  m  fact  relied  on 
or  not,*in  the  defense,  it  is  still  a  part  of  the 
cause,  and  may  be  relied  upon.  The  right  of 
the  plaintilf  to  sue  cannot  depend  on  the  defense 
which  the  defendant  may  choose  to  set  up.  His 
right  to  sue  is  anterior  to  that  defense  and  must 
depend  on  the  state  of  things  when  the  action 
was  brought  The  questions  which  the  case 
involves,  then,  must  determine  its  character, 
wh^er  those  questions  be  made  in  the  cause 
or  not."    (Ft).  828,  834.) 

"It  is  said  that  a  dear  distinction  exists  be- 
tween the  partif  and  the  eaum:  that  the  party 
may  ori^nate  under  a  law  with  which  the  cause 
has  no  connection;  and  that  Congress  may,  with 
the  same  propriety,  give  a  naturalized  citizen, 
who  ii  the  mere  creature  of  a  law,  a  right  to 
sue  in  the  oouru  of  the  United  States,  as  giv« 
that  right  to  the  bank. 

"Tms  disthiction  ia  not  denied;  and  if  the     [14] 
Act  of  Congress  was  a  simple  Actof  in< 
tion,  and  contained  nothing  more,  it  might  be 
entitled  td  great  ooosideratioa.    But  tbeAd 
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docs  not  stop  with  incorporating  the  bank.  It 
proceeds  to  bestow  upon  the  Xmaf  it  has  made 
all  the  faculties  and  capacities  which  that  beine 
possesses.  Every  act  of  the  bank  grows  out  oi 
this  law,  and  is  tested  by  it.  To  use  the  lan- 
guage of  the  Constitution,  every  act  of  the  bank 
arises  out  of  this  kw."    (P.  827.) 

If  the  case  of  Osbam  v.  The  Bank  is  to  be 
adhered  to  as  a  sound  exposition  of  the  Consti- 
tution, there  is  no  escape  from  the  conclusion 
that  these  suits  against  the  plaintiffs  in  error, 
considering  the  said  plaintiffs  as  corporations 
created  by  and  organized  under  the  Acts  of  Con- 
gress referred  to  m  the  several  petitions  for  re- 
moval in  these  cases,  were  a?d  are  suits  arising 
under  the  laws  of  the  United  States.  An  ex- 
amination of  those  Acts  of  .Congress  shows  that 
the  corporations  now  before  us,  not  only  de- 
rive their  existence,  but  their  powers,  their 
functions,  their  duties,  and  a  large  pordon  of 
their  resources  from  those  Acts,  and,  by  virtue 
thereof,  sustain  important  relations  tc  9^  Qov- 
emment  of  the  United  States. 

A  question  is  made  in  the  cases  conifngfrom 
Kansas  about  the  Constitution  of  a  company 
owning  and  controlling  the  line  of  railroad  run- 
ning through  that  State.  The  allegations  of  the 
petition  for  removal  in  the  Meyer$  Case  (and  the 
others  are  substantially  the  same)  are:  That  on 
February  1, 1880,  pursuant  to  section  16  of  the 
Act  of  Congress  of  July  1, 1862,  and  section  16 
of  the  Act  of  July  2,  1864,  the  Kansas  Pacific 
Railway  Company,  a  corporation  created  by 
the  Territorial  Legislature  of  E[ansas,and  organ- 
ized under  the  laws  of  the  said  Territory,  and 
the  Denver  Pacific  Railway  and  Telegraph 
Company,  a  corporation  created  and  organized 
under  the  laws  of  the  Territory  of  Coloraao,both 
of  which  companies  are  mentioned  in  the  said 
Acts  of  Congress,  and  their  roads  by  said  Acts 
made  a  part  of  the  Pacific  Railroad  system, were 
bv  agreement  consolidated  with  the  Union  Pa- 
cific Railroad  Company,  and  said  consolidated 
company  assumed  and  adopted  the  name  of  The 
Union  Pacific  Railroad  Company,  which  as- 
[15]  sumed,  took,  and  thenceforth  has  bad,  by  virtue 
of  said  agreement  of  consolidation,  possession 
and  ownership  of  all  the  railroads  and  other 
property,  real  and  personal,  of  said  constituent 
companies,  and  has  operated  and  managed  the 
same  imder  and  by  authority  of  said  Acts  of 
Congress,  and  is  governed  and  controlled  by 
said  Acts,and  is  to  all  intents  and  purposes  and  in 
fact  a  corporation  under  the  laws  of  the  United 
States.  These  allegations,  if  true  (and  they  must 
be  taken  so  on  the  application  for  removal ),  show 
that  the  present  corporation,  the  Union  Pacific 
Railway  Company,  which  is  the  corporation 
sued,  and  which  appears  and  defends  the  suits, 
is  a  corporation  formed  and  organized  imder 
an  Act  of  Conip-ess.  Besides,  the  legislation  of 
Congress  in  reference  to  all  the  companies  so 
consolidated,  in  the  Acts  of  1862  and  1864,  and 
subsequent  Acts,  all  which  is  reviewed  and  com- 
mented on  in  the  opinion  of  this  court  in  Ames 
V.  Kansas,  111  U.  S.,  449  [Bk.  28,  L.  ed.  482], 
,  shows  that  all  the  said  companies,  before  the 
said  consolidation,  had  received  large  donations 
of  land,  subsidies,  powers  and  privileges  from 
Congress,  and  had  accepted  and  were  subject 
to  important  duties  to  the  United  States  Gov- 
emment,  and  were  subiect  to  a  wide  control  of 
said  government  both  in  the  construction  and 
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management  of  their  roads  and  works;  and  oq 
of  said  companies,  to  wit:  the  Union  Pacidj 
Railroad  Company,  was  originally  incorporate 
and  organized  under  said  Acts,  and  was  strict! 
a  corporation  of  the  United  States,  subject  t 
the  Acts  of  Congress,  and  having  importac 
duties  to  perform  to  the  government  in  ib 
prosecution  of  its  budness.  The  facts  that  th 
last  named  company  is  one  of  the  constituet 
elements  of  the  consolidated  company,  and  tbi 
the  entire  system  of  roads  now  in  its  possessio 
and  under  its  charge  and  control  constituU 
one  of  the  most  comprehensive  and  importai 
mediums  of  interstate  commerce  in  the  country 
and  that  in  all  its  transactions  it  is  subject  \ 
the  supervision  and  control  of  the  Govemme] 
of  the  united  States,  are  sufi&cient,  it  seems  1 
us,  to  bring  the  Kansas  Cases,  as  well  as  U 
other  cases,  fairly  within  the  principle  of  tl 
case  of  Osbom  v.  Hie  Bank,  The  organizati( 
of  the  company  under  the  consolidation  pt 
ceedings  makes  it,  at  least,  a  oorporation 
facto,  and  the  legalitv  of  its  Constitution  as 
I  corporation  will  not  be  inquired  into  collau 
ally.  It  has,  as  we  know  from  the  case 
Ames  V.  Kansas,  been  called  in  question  in 
regular  way  by  an  information  in  the  nature 
a  quo  toarranto,  and  until  that,  or  some  otfa 
case  directly  availing  the  validity  of  the  co 
solidation,  is  decided,  the  plaintiff  in  en 
must  be  regarded  as  a  corporation  or^uiz 
under  and  oy  virtue  of  the  laws  of  the  Unit 
States.  And  the  whole  being,  capacities,  a 
thoritrand  obligations  of  the  company  tb 
consolidated  are  so  based  upon,  permeated 
and  enveloped  in  the  Acts  of  Congress  refen 
to,  that  it  is  impracticable,  so  far  as  the  opei 
tions  and  transactions  of  the  company  are  cc 
cemed,  to  disentangle  those  qualities  and  < 
pacities,  which  havA  their  source  and  foun< 
tion  in  these  Acts,  from  those  which  are  deriv 
from  state  or  territorial  authority. 

WiUi  regard  to  transactions  occurring 
Nebraska,  on  the  original  line  of  the  Uni 
Pacific  Railroad  Company,  it  is  not  disput 
that  the  present  company  derives  all  its  c 
porate  and  other  powers  from  the  Acta  of  O 
gress  and  is  strictly  and  purely  a  United  Stii 
corporation;  and  me  Texas  and  Pacific  R 
wav  Company  stands  in  the  same  predicamt 
and  occupies  the  same  position  in  Texas,  in 
latlon  to  consolidation  with  state  organizatio 
as  the  Union  Pacific  does  in  Kansas,  and 
same  considerations  apply  to  both. '  It  ^ 
originally  incorporated  by  the  name  of  the  Te 
Pacific  Railroad  Company,  bv  Act  of  Congi 
approved  March  8, 1871,  16  Stat,  at  L,,  »" 
with  power  to  construct  a  railroad  from  M 
shall,  Texas,  to  San  Diego  on  the  Pacific  Cc^ 
and  to  purchase  or  consolidate  with  any  x 
road  company  chartered  by  con^ressioi 
state,  or  territorial  authority  on  the  same  roi 
Under  this  Act,  and  by  authority  of  the  Iai 
lature  of  Texas,  a  consolidation  was  effc< 
with  the  Southern  Pacific  Railroad  Comp 
and  the  Southern  Trans-Continental  Raib 
Company,  corporations  of  Texas,  and  by 
of  Congress  of  May  2,  1872, 17  Stat,  at  L.. 
the  name  of  the  company  was  changed  to 
Texas  and  Pacific  Railway  Company. 
powers,  privileges  and  advantagea  eiven  *^ 
company  by  Conmss,  and  the  dut&s  iinp< 
u[>ou  it,  are  specified  in  the  Acts  referred  t^ 
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mmMtf  vttk  flie  reuon  and  ooodar 
MfiUiatlteUBkn  PftcillcIUilwftyOom- 

I!  viMamcl.  tfaerdore,  in  tlie  conclosioii 
>  «liek  «•  kif«  oome.  thai  suits  by  sad 


eotpcMtioos  are  **soits  arising  un- 
m^kn  cc  ttM  Unitad  Statfis,**  then  they 


«i  s  am,  cBbraced  in  the  second  section  of 
Si  lArf  Much  S.  1875,  and  the  cases  now 
s#wiiiisUuu  were  ramorahle  to  the  re- 
tdnriteovtsof  the  United  States,  to 
tsM  soa^  to  lemoTe  them,  unless 
vtfiavcmcliQOxioiistosome  other  ob- 
|(9B|K!riivtotheiQdiTidaal  cases. 

Tk  pri«  wgwted  bj  the  Sajneme  Court 
^TaliikesM  of  Harwood,  that  the  pe- 
an  i»  sot  fsriiled  by  oath,  would  not  be 
oAhVk  vat  ulnd  bj  the  defendant  in  er- 
-(  *oik  VM  sfidentlj  waived  bj  him  at 
>— .kriaiscfci  been  raised  or  mentioned 
sBfvif.  ftt  lame  maj  be  said  of  the  de- 
tfafti|tb0|Ktitioi&  in  the  case  of  Mur- 
^  8k  4ivw  t.  Watem,  118  U.  S.,  5d4 
l^ELsLUM]. 

aillflMt  Ci^case,  €i  proceedings  for 

*  >^  ft  «net  nnming  through  the  depot 
r-a*  rftkt  eonpaay  at  that  place,  brought 
la*  br  vdttforor  to  the  Circuit  Court  of  the 
":»  tetM,  for  the  Western  District  of  Mis- 
«xlii  flOBlesded  17  the  (^  of  Kansas,  the 
aMat  is  enor,  flnt,  that  the  consoUoated 
^wva^aof  Bmt  be  regarded  as  having 
''  av  Mai  M  if  it  were  still  the  Kansas 
"tK^Uvij  Onrnpany,  a  corporation  of  the 
^B  rf  IflMt;  aeooodly,  that  the  case  had 
B^kn  tried  oace  bcTore  the  major  and  a 
^mim  topetl  had  been  taken  to  the  Or- 
-  'vtcf  JaekiOQ  County  before  the  peti- 
■sirnaofal  wis  filed,  and.  therefore,  the 
•"^r^mjmib  too  late:  and,  thirdly,  that 
^ywwfiagwss  not  a  separate  one  against 
aafcyconyany,  but  a  joint  one  against 
**  ^ff  sad  laany  other  persons,  and  the 
^^dtbtaSwwj  oomp nr  and  other  par^ 

*  As  vhois  case  ^  the  Circuit  Court 
OsMtf  to  be  secrled  t'fi  U4o;  and  a 
Iks  case  br  tl^  ^  raflway  company  to 
'"^ritOssft  of  a^  Caited  States  must  be 
*^^if  Iks  whole  case,  and  not  merely  the 

*  <  Ai  ailvay  company,  which  woula  cast 
•"nteiiAnloointaaaamhiistradye  func- 

s  hil  ■Mas,  for  which  it  w^«  incom- 
oC  Jurisdiction, 
pouts  has  already  receiyed 
Boi  kmay  be  added,  as  bear- 
^te  parteakr  esse,  that  the  original 
^^•■VViy  was  aothorixed  by  the  9th 
^tffti  Ftette  Baiboad  Act  of  July  1, 
^^ttaihsfDad  faito  the  Suteof  Mis- 
[^'^<K*^eBuliuH  a  railroad  and  tele- 
^■Ota«  Iha  lOaKmri  Riyer,  at  the 
r*,»*>  KsasBB  Btyer.  on  the  south  side 
^^  '^shtt  li  la  the  State  of  Missouril.  so 
l^^M  wtt  te  Ptelfic  Baiboad  of  Mis- 

'  poiat  on  the  one  hun- 

sUBagtode,"  namdy:  the  point 

tfe  was  to  commence. 

bakad  to  the  establishment  of  a 

iliailroad  from  the  MissiaBippi 

'^iMbCIha  sasiem  terminus  of  the 

■^■1  «|  lOssoiiri),  to  the  Pacific 

Hi  yas^r  aawjinod  by  Congress  in 

*  anftotlly  to  the  Kansas  company 

^^^  U-  a,  Booi  ». 


was  undoubtedly  assumed  to  be  within  the 
power  "to  regulate  commerce  amonff  the  several 
states";  and.  although  by  an  Act  of  the  Legis- 
lature of  Missouri,  passed  in  February,  1865. 
the  consent  of  that  State  was  also  given  to  the 
extension  of  the  road  into  its  t^tory,  and  to 
its  connection  with  the  Missouri  road,  the  fact 
remains  that  the  company  claimed  and  as3umed 
to  exercise  its  powers  under  the  Act  of  Con- 
gress, as  well  as  by  the  consent  of  the  Legis- 
lature of  Missouri.  So  that  the  right  of  appro- 
priating the  very  property  in  question  hi  this 
case  was  claimed  under  authority  of  an  Act  of 
Congr&Bs.  This  circumstance  adds  strength  to 
the  claim  of  the  plaintiff  in  error  that  the  case 
was  one  "arising  under  the  laws  of  the  United 
States." 

The  second  ground  of  oblection,  that  the 
cause  had  been  once  tried  before  the  mayor  by 
a  jury,  and  an  appeal  taken,  before  a  petition 
for  removal  was  filed,  and  therefore  the  appli- 
cation was  too  late,  is  answered  by  the  reasoning 
of  this  court  in  the  case  of  Boom  Co.  v.  Patter- 
son, 98  U.  S.,  403  [Bk.  25,  L.  ed.  206].  which  was 
a  case  very  similar  in  this  respect  to  the  present. 
It  was  there  held  that  the  preliminary  proceed- 
ing were  in  the  nature  of  an  inquest  to  ascer- 
iam  the  value  of  the  property  condemned,  or 
sought  to  be  condemed  by  the  right  of  eminent 
domain,  and  was  "not  a  suit  at  law  in  the  ordi- 
nary sense  of  those  terms."  consequently  not 
"a  suit"  within  the  meaning  of  the  Removal 
Acts;  but  that  "when  it  was  transferred  to  the 
District  Court  bv  appeal  from  the  award  of  the 
commissioners,  it  took,  under  the  statute  of  the 
State,  the  form  of  a  suit  at  law,  and  was  thence- 
forth subject  to  its  ordinary  rules  and  inci- 
dents. "  In  that  case,  "the  point  in  issue  on  the 
appeal  vas  the  compensation  to  be  made  to  the 
owner  of  the  land;  in  other  words,  the  value 
of  the  property  taken.  Ko  other  question  was 
open  to  contestation  in  the  district  court."  The 
court,  therefore,  considered  the  case  to  be  with- 
in the  rule  laid  down  in  Gaines  v.  Fuentes,  92  U. 
S.,  20  [Bk.  28,  L.  ed.  628].  in  whichit  was  held 
that  a  controvert  between  citizens  of  different 
States  is  involved  in  a  suit  whenever  any  prop- 
erty or  claim  of  the  parties,  capable  of  pecun- 
iary estimation,  is  the  subject  of  litigation  and 
is  presented  by  the  pleadings  for  judicial  do 
termination."  And,  in  this  view,  the  case  ot 
Boom  Oo,  y.  Patterson,  was  held  to  be  remov- 
able to  the  federal  court  That  case, we  think, 
governs  the  present,  so  to  at  least  as  relates  to 
Uie  trial  before  the  mayor,  which  was  in  iti 
nature  an  inquest  of  valuations  and  assessments, 
not  having  the  character  of  a  suit. 

A  more  embarrassing  question  arises  under 
the  third  objection  rai^  oy  the  defendant  in 
error,  to  wit:  that  the  whole  case  relating  to  the 
widening  of  the  street  was  carried  beiore  the 
Circuit  Court  of  Jackson  County  bv  the  appeal, 
and  must  idso  be  carried  to  the  Cfircuit  Court 
of  the  United  States  in  the  same  condition  if 
the  application  for  a  removal  is  sustained,  where- 
by the  latter  court  will  be  called  upon  to  exer- 
cise administratiye  functions  of  a  local  char- 
acter to  which  it  is  incompetent. 

To  understand  the  bearing  of  this  objection 
it  is  necessary  to  inquire,  first  the  condition  of 
the  case  in  the  Circuit  Court  of  Jackson  Coun- 
ty on  the  i^peal;  and,  secondly,  the  rules 
which  must  govern  the  case  on  its  removal  to 
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the  federal  court,  if  such  a  remoTal  should  be 
effected. 

The  condition  of  the  case  in  the  Circuit 
Court  of  Jadhnon  Coun^  on  the  appeal  de- 
pends upon  the  statute  of  Missouri  xmaer  which 
Uie  proceedings  were  had  for  widening  the 
street.  This  statute  was  an  amendment  to  the 
dtj  charter  of  the  City  of  Kansas,  passed  in 
1875.  We  have  carefully  examined  its  pro- 
visions. After  giving  very  full  directions  as  to 
the  preJiminaiy  procMdings,  such  as  the  ordi- 
nance for  opening  or  widoiing  a  street,  the  no- 
tices to  be  given,  tne  summoning  of  Jurors,  and 
the  duties  to  be  performed  bv  them,  the  record- 
ing of  their  veraict,  etc.,  the  6th  section  de- 
clares: "  In  case  the  dty,  or  any  defendantto 
sudi  proceedbigs,  shall  feel  aggrieved  bv  the 
verdict  of  the  lury,  such  party  so  a^pgrieved 
may,  within  twen^  days  nom  the  tmie  the 
vcuraict  oi  the  jury  is  confirmed  by  the  common 
council,  appeal  to  the  Circuit  Ck>urt  in  and 
for  the  County  of  Jackson  in  this  State.  K  the 
appeal  is  taken  by  either  party,  the  same  shall 
be  taken  and  perfected  by  the  filing  with  the 
clerk  of  the  dtnr,  within  the  time  aforesaid, 
such  an  affidavit  as  is  required  by  law,  in  ap- 
pe^ing  from  the  judgment  of  a  Justice  of  the 
peace.  If  any  appeal  is  so  taken,  the  derk  of 
the  said  dty  shall,  within  six  days  from  the  tak- 
ing of  such  appeal,  file  a  complete  transcript  of 
the  proceedings,  and  all  papers  filed  and  used 
in  the  trial,  certified  by  him,  with  Uie  derk  of 
the  circuit  court;  and  said  circuit  court  shall 
thereupon  become  possessed  of  the  cause,  and 
said  cause,  unless  dismissed,  shall  be  tried  de 
novo  in  said  court,  and  the  parties  thereto  shall 
have  a  speedy  trial  thereof;  and  to  that  end 
said  causes  shisdl  have  precedence  over  all  otiier 
causes,  and  if  necessary  to  a  full  determination 
of  anv  question  arising  in  the  said  cause,  the 
circuit  court  shall  have  power  to  make  and 
bring  in  other  parties  to  such  proceedings,  on 
servfce  of  notice  upon  them  for  six  days,  or  by 
publishing  a  notice  to  them  for  the  same  length 
of  time,  in  any  daily  newspaper  printed  in  ^d 
City  of  Kansas;  and  the  parties  so  made  by 
dther  kind  of  notice,  and  all  persons  claiming 
under  them,  shall  be  bound  by  such  proceef 
ings;  ♦  »  ♦  and  tiie  Judge  of  wda  circuit 
court  shall  have  power,  and  it  shall  be  his  duty 
to  hold  a  sittine  of  his  court  for  the  speedy 
trial  there6f ,  at  Uie  court-house  in  «dd  aty,  at 
any  time  in  vacation,  and  summon  a  Jury  be- 
fore him  (unless  a  jury  is  waived)  for  Uie  trial 
of  such  appeals  only,  such  trials  to  be  had  in 
all  respects,  and  subject  to  the  same  nUes  and 
the  same  law  as  other  trials  had  in  the  circuit 
court  and  the  same  record  thereof  made  and 
kept  The  verdict  of  the  Jury,  or  the  finding 
of  the  circuit  Judge  sitting  as  a  jury,  as  the  case 
may  be,  shall  conform  in  all  respects  to  the  re- 
quiremehts  of  section  8  of  this  Act  for  the 
government  of  the  iury  making  the  first  assess- 
ment, and  the  verdict  shall  have  the  same  force 
and  effect  as  is  provided  in  regard  to  said  first 
verdict,  and  shall  be  binding  on  the  parties; 
and  the  assessments  against  private  property 
shall  be  paid  in  the  same  time,  and  until  paid 
bear  the  same  rate  of  interest  as  is  above  pro- 
vided; and  the  amount  assessed  by  Uie  jury 
against  property  shall  be  a  lien  on  the  several 
parcels  of  propertrv,  charged  from  the  day  the 
ordinance  lor  the  improvement  takes  effect  un- 
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til  paid.  *  *  *  On  appeal  under  this  section  thfi 
Juiy  shall  consist  of  six  men,  firediolders  o( 
the  dty,  and  be  chosen  by  the  Judge;  and  any 
finding  or  verdict  in  that  court  uudl,  unlea 
set  amde  for  good  cause,  be  confirmed,  and 
Judgment  entered  thereon;  Uiat  the  dty  have 
and  hold  the  property  sou^t  to  be  taken  f  oi 
the  purposes  specified  in  the  ordinance  provid 
ing  for  the  improvement,  and  pay  therefor  the 
amount  assessed  agaiost  the  dty,  and  full  oom^ 
pensation  assessed  therefor;  ana  Uiat  the  seve 
nd  lots  and  parcds  of  private  property  assessed 
to  pay  compensation  oy  the  verdict  or  findln| 
stand  charged  and  be  bound  respectivdy  f oi 
the  payment  of  assessments,  with  interest,  a 
provided  in  this  Act.  •  »  »  " 

We  have  not  been  furnished  by  the  oounsc 
on  dther  side  wiUi  reference  to  any  decision 
of  the  Missouri  courts  giviiu^  construction  t 
this  section.  Whether  the  direction  that  th 
cause  shall  be  tried  de  fu?09  requires  that  all  th 
valuations  and  assessments  are  to  be  retried,  o 
only  those  affecting  the  appellants,  is  not  e^ 
pressly  stated.  The  principle  of  valuation  an 
assessment  to  be  followed  by  the  Jury  islai 
down  in  the  8d  section  of  the  Act,  as  follows: 

"Sec.  8.  The  Jury  shall  first  ascertain  U 
actual  damages  done  to  eachpersonor  oorpor 
tion  in  consequence  of  the  taking  of  their  pro 
erty  for  such  purposes,  without  reference 
the  proposed  improvement,  as  the  just  oompe 
sation  to  be  maae  therefor;  and,  second*  to  pi 
such  compensation,  assess  against  Uie  dty  tl 
amount  of  benefit  to  the  dty  and  public  gem 
ally,  indusive  of  benefit  to  any  property  of  tl 
ci^,  and  against  the  sevoal  lots  ana  parcels 
pnvate  property  deemed  benefited;  as  deu 
mined  accoraing  to  the  last  secUon.  by  the  p] 
posed  improvement,  the  balance  of  sudi  coi 
pensation.  each  lot  or  pared  of  ground  U> 
asseased  with  an  account  bearing  the  same  ra 
to  sudi  balance  as  the  benefit  to  eadi  lot  or  p 
eel  bears  to  the  whole  benefit  to  all  tbe  privi 
property  assesseu  ParUes  interested  may  si 
mit  proof  to  the  ji^  y,  and  the  latter  shall  < 
amine  personally  th^  property  to  be  taken  a 
assessed.    *    *    *"       •• 

From  this  it  would  seem  Uiat  the  balance 
damages  for  property  taken,  after  deduct 
the  amount  to  be  paid  by  the  dty,  is  to  be 
vided  and  assessed  pro  rata  upon  those  wh< 
property  is  benefited,  in  proportion  to  i 
benefit  to  eadi.  But  each  piece  of  pirope 
taken  is  valued  by  itself,  "without  reference 
the  proposed  improvement."  and  the  amoi 
of  benefit  to  each  piece  of  property  benefi 
is  ascertained  separatdy  without  referee 
to  the  other  pieces  benefited.  It  is  oi 
after  Uds  has  been  done  that  the  ag| 
gate  amounts  are  ascertained  and  the  oi 
ages  are  assessed  pro  rata  against  the  pdecei 
property  benefited  according  to  the  benefil 
each,  which  is  the  result  of  a  mere  aritbn 
ical  calculation.  In  the  state  circuit  coart 
Jmy  ascertains  and  finds  all  these  facta,  and 
XX>rt8  them  in  one  general  verdict. 

What,  then,  is  the  relation  in  which  the  H 
way  Company,  as  an  appellant,  stands  towa 
the  City  of  Kansas,  in  this  litigation  ?  Clea 
it  has  two  distinct  issues,  or  grounds  of  < 
troversy:  first,  the  value  of  its  property  ta 
for  the  street;  secondly,  the  amount  of  bex 
vbich  the  widening  of  the  street  win  creat 
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propertj,  not  so  taken.  It  maj 
«f  •  AMlilne,  aiu  Judging  from  the  coune 
'IvflfOBOrt.  it  bat  a  tSira  issue,  stOl  more 
j^mm  to  it  than  ehber  of  the  othen,  to 
vtAiilgtftrftbedtj  toopen  astreetatall 
am  m  depot  ffroands.  Now  this  contro- 
wftafohta;  t£ete  three  issoes.  Is  a  distinct 
anviay'beKweeo  the  company  and  the  dty. 
twKfk  aoled  in  the  same  trial  with  the 
Aff«p«li,  sad  bj  a  single  Jury;  bat  the  con- 
rm^k  steiaet  and  separate  one,  and  Is 
vritrtf  bitag  tried  distinctly  and  separately 
VaAioilMn.  If  the  state drcoit court  had 
^  pows,  k  might  direct  a  separate  issue 
'rtttMoftUscootroTersy  by  itself.  It 
B^  ty  tbi  other  appeals  wiUioiit  a  Jury  (the 
sns  vriiisg  a  Jory),  and  try  this  contio- 

J  teftov  of  the  subject  is  corroct,  we  me 
■  iUuiB  nmoring  the  oootroyersy be- 
'^aifdhrof  Kansas  and  the  railway  oom- 
«f  br  aU  ia  the  Orcoit  Court  of  the  Unit- 
<Sifea  lbs  pvoeeedingi  for  widening  the 
tt*.  pafip^ia  the  state  court,  may  have  to 
»ii  *i  dsdioB  of  the  case  in  the  federal 
v>;alAsiesQlt  of  those  proceedings  may 
^■Mridxsffseted  by  the  decision  of  that 
vWtAHeoQsldentkm  does  not  affect  the 
mmtmi  asHnot  diaiaeter  of  the  contro- 
^^flMMi  (bsdty and  the  raflway  company, 
>Ai^|bit  wi^  taSm  a  question  of  proper 
■tabs  pne  ctenceiy  proceed^  as  be- 
'^■Ai  d^aad  the  company.  »This  ccm- 
«^  b  to  in  iBtenta  and  purposes  "  a  suit " 
upon  the  general  proceed 


whidi  would  en- 
court  should  determine 
had  no  ri^t  to  widen 
depot  grounds,  or 
pioperty  was  much  too 
t  for  beoeflts  against  it 
'"■^jeahsge,  furnlsbes  no  good  reason 
v^rir^  lbs  coapany  of  Us  right  to  re- 
*^»  Mtaio  a  Uidtea  States  court.  We 
^*  te  te  esse  waa  lemomble  to  that 
▲d  of  ICardi  8d,  1875. 
cf  afl  dM  eaaes  now  before  us, 
ft  ■sneeesaaiy  to  inouire  whether 
fa  the  aeneral  petiooiis  of  remoT- 
WB«  aot^  safBdent  to  bring  the 
te  UtA  section  of  the  Revised 

ttm  remains  in 


in  aU  ths  ea$e$, 

with  iiutruC' 

with  Mi 


-atl 


'«lto»  dissenting: 

^  to  these  Judgments.  In 

dUaotinMQ  togire  the 

the  Gooatitation  or  laws 

-  In  the  Act  of  1876,  the 

whm  used  by  Ohirf 

_  nment  of  the  opinion 

I  do'not  doubt  the  power 

■te  aolta  by  or  against 

to   be  bvoii^t  in  the 

iMtesL    That  was  decided 

wfthftlbaTenofauhto 

4»  I  donbt  that  Ooogreasdid,  hi 

vbAck  thcaa  coiporationa 

by  or  against  them  to  be 


brought  in  the  courts  of  the  United  States  as 
well  as  in  the  courts  of  the  States;  but  I  cannot 
believe  that,  if  the  charters  had  ^ven  Jurisdic- 
tion to  the  courts  of  Uie  United  States  in  only 
a  limited  class  of  actions,  and  had  provided 
that  in  all  others  the  suits  must  be  brought  in 
the  courts  of  the  proper  State,  the  Act  of  1875 
would  have  extended  the  jurisdiction  of  the 
courts  of  the  United  States  to  all  suits  by  or 
against  such  corporations  when  the  value  of 
the  matter  in  dispute  exceeded  five  hundred 
doUars. 

The  Acts  of  incorporatioD  made  no  pro- 
vision for  the  removal  to  the  courts  of  the 
United  States  of  suit**  begun  in  a  state  court. 
The  Act  of  July  27,  1868.  ch.  255,  sec.  2.  15 
Stat,  at  L.,  227,  now  sec.  640  of  the  Revised 
Statutes,  did,  however,  give  authority  for  that 

Eurpose  in  suits  brought  a^inst  the  company 
1  a  state  court  "upon  the  petition  of  sucn  de- 
fendant, verified  by  oath,  stating  that  such  de- 
fendant has  a  defense  arising  under  or  by  vir- 
tue of  the  Constitution  or  of  any  treaty  or  law 
of  the  United  States."  If  all  suits  by  or 
against,  and  all  defenses  by,  a  federal  cor- 
poration necessarily  arise  under  the  laws  of  the 
United  States  "because  the  charter  of  incor- 
poration not  onlv  creates  it,  but  gives  it  every 
faculty  which  it  possesses,"  why  require  the 
corporation,  when  asking  for  a  removal,  to 
cause  an  oath  to  be  filed  with  its  petition  that 
it  has  a  defense  in  the  suit  which  arises  under 
the  Constitution  or  laws  ?  If,  "because  the 
power  to  ac()uire  rights  of  any  description,  to 
transact  business  of  any  description,  to  make 
contracts  of  any  description,  to  sue  on  those 
contracts,  is  given  and  measured  by  its  charter, 
and  that  charter  a  law  of  the  United  States," 
every  suit  bv  or  against,  and  every  defense  to 
such  a  suit  by,  a  federal  corporation  must  arise 
under  the  la>^s  of  the  United  States,  why  re- 
ouire  it  to  set  forth  in  its  petition  for  removal 
that  its  defense  does  arise  under  such  a  law  ? 
If  such  a  corporation  cannot  "have  a  case 
which  does  not  arise  I'.tcrallv,  as  well  as  sub- 
stantially, under  the  law,"  wliat  the  necessity 
for  saying  more  than  that  it  is  such  a  corpora- 
tion? 

The  Act  of  1868  (sec.  640)  rehUed  specifically 
to  this  daas  of  corporations  and  this  class  of 
suit^  and  it  shows  distinctlv  that  the  words 
"arismg  imder  the  laws  of  the  United  States" 
were  there  used  in  a  restricted  sense.  I  see  no 
evidence  of  any  intention  by  Conmss  to  use 
them  in  any  other  sense  in  the  Act  of  1875, 
when  applied  to  the  same  kind  of  suits  and  to 
the  same  Kind  of  corporations. 

I  am  authorized  to  say  that  Mr.  Jtutiee  Mil- 
lar unites  with  me  in  this  dissent. 
Tkueoopy.   Test: 

James  H.  MoKeonej,  Clerk,  Sup.  Court,  U.  B, 
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Sdfbehb  Coost  or  rax  United  States. 


Oct.  Tbui, 


W.  H.  CRUMP,  Appt., 


H.  K.  THURBER. 


APPEAL  from   the  CircaU  Court  of   the 
United  States  for  the  District  of  Ken- 
tucky. 

The  historv  toA  tacts  of  the  case  appear  in 
the  opinion  M  the  court. 
Mettri.  Chhbriel  C.  Whartoo  and  Emmet 
"If  it. 
I,  for  appellee. 

Mr.  Juttiee  Blatchford  delivered  the  Opin. 
Ion  of  the  court: 
This  suit  was  commencea  by  the  filioe  In  the 

Louisville  Chancery  Court.in  theCity  of  Louis- 
ville Kentucky,  on  the  Mth  of  November,  1880, 
of  a  'petition  in  equity,  hy  W.  H.Crump  against 


James  Wilson  and  the  Southern  Dairy  Com- 
"any,  a  Kentucky  corporation.  The  auostanc 
t  the  petition  was,  that  Crum^  had,  under 


contract  with  Wilson,  asaisted  hipi  in  selling 
rights  under  apalent  which  he  controlled;  that, 
by  the  terms  of  the  eon  tract,  Wilson  waa  to  re- 
ceive 113,000  for  the  right  for  Kentucky,  and 
(8,000  for  the  right  for  Indiana,  and  all  re- 
ceived above  those  suras  for  either  Stale  was  to 
be  divided  equally  between  Crump  and  Wilson; 
tbat  the  rights  for  Kentucky  and  Indiana  were 
disposed  of  to  the  Southern  Dairy  Company, 
and  1,000  shares  of  ilfl  capital  stock,  of  $100 
each,  out  of  2,000  shares,  were  Issued  to  Wilson, 
In  payment  for  the  rights,  of  which  he  had 
■old  100  shares  for  *5,fflM;  that  he  had  received 
ntontki  value  than  the  |30,000;  that  he  refzaed 
to  give  lo  Crump  any  part  of  the  stock  or  of  the 
money;  that  a  large  amonnt  of  the  stock  issued 
to  Wilson  still  stood  on  the  books  of  the  — 
porstlon  in  bis  name;  and  that  Crump 
entitled  to  800  shares  thereof.  The  petition 
prayed  that  Crump  be  adjudged  to  own  8^' 
shares  of  die  stock;  and  that  the  corporatlc 
be  ordered  to  cancel  on  Its  books  the  stock 
standing  in  the  name  of  Wilson,  lo  tbat  extent, 
and  to  issue  to  Crump  certificates  for  800  shares. 
The  corporation  was  served  with  process. 
The  petition  was  then  amended  bv  slating 
that  not  less  than  260  shares  of  Uie  stock 
■till  stood  In  the  name  of  Wilson;  and  process 


tbat  was  served  on  the  corporation.  It  ther 

Hied  an.  answer,  stating  that  250  shares  of  in 
stock  stood,  when  the  petition  was  filed,  hi  thi 
name  of  Wilson,  on  its  books,  and  had  no 
since  hoen  tianaferred  thereon;  that,  before  ihi 
s  brought,  one  H,  K.  Thurber  bough 

ahartt  from  WUson,  and  received  frot 

him  the  certlflcates  thereof,  by  Indorsemea 
and  dellveiy,  and  still  held  and  owned  them 
and  he  had  notified  the  preddent  of  the  cotpc 
ration  of  that  fact,  ana  claimed  the  right  t 
have  the  stock  transferred  into  bis  own  nsmt 
and  that  it  was  willing  to  obey  the  Judgmei 
of  the  court,  but  aagjat  not  to  be  ordeiea  1 
cancel  or  transfer  the  stock,  unlesB  ThurU 
should  be  brought  before  the  court,  to  litiesi 
with  Crump  the  true  ownership  of  the  stock 
Crump  repUed  to  the  answer  of  the  corpor 
tion  and  fifed  an  amended  petition,  makii 
Thurher  a  party  to  the  suit,  and  payi^  H 
same  relief  as  in  his  ori^nal  petition.  Wilw 
and  Thurber  vrere  then  each  personally  sern 
with  process  In  the  City  of  New  York.  Tht 
ber  then  came  into  the  Slate  Coort  and  filed 
petition  and  a  bond  for  the  removal  of  the  si 
to  the  Circuit  Court  of  the  United  States  for  I 
District  of  Kentucky,  and  the  State  Coi 
made  an  order  removing  the  oaaso,  under  I 
objection  and  exception  of  the  plaintiff.  T 
petition  proceeded  on  the  ground  t^  Cm 
was  a  dtizen  of  Kentucky  and  Thurbei 
citizen  of  New  York,  and  that  there  waj 
controversy  In  the  suit  between  them,  wh 
was  wholly  between  dtizena  of  diilaront  Slal 
and  could  be  fully  determined  between  the 
Nothing  was  said  in  the  petition  for  remoi 
about  Wilson  or  the  corporation. 

Thurber  then  filed  an  answer  In  the  Ci« 
Court  setting  forth  that  he  had,  on  the  2fltt 
October,  1880,  purchased  the  250  shares  U 
Wilson,  for  value,  and  received  from  bun 
certificates  therefor,  three  In  number,  imuw 
the  corporation  to  and  In  the  name  of  Will 
with  blank  forma  of  aaalgiiment  and  powe 
attorney  on  the  back,  which  Wilson  sigi 
and  ddivered  to  Thurber  with  the  cerUfics 
that  he  was  entitled  lo  fill  the  blanks  and 
render  tiie  certificates,  and  liave  the  sh. 
transferred  and  new  certificates  issued  to 
jy  the  corporation;  and  that  he  purchased 
dhares  without  any  knowledge  or  informo 
of  any  claim  by  Crump  against  Wilson 
answer  prayed  that  the  shares  be  decreed  I 
the  properly  of  Thurber  and  not  of  Cm 
and  that  the  corporation  he  ordered  to  ca 
the  certificates  issued  lo  Wilson,  and  to  I 
to  Thurber  new  certificates  in  their  pi 
There  was  a  replication  to  this  answer. 

Thurber  also  filed  a  cross  bill  in  the  Ci 
Court,  making  as  a  defendant  only  the  ct 
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_  citizen  of  Kentuckf ,  and  averring  the 
as  to  his  purchase  of  the  stock  from  Wi 
for  value,  and  as  to  the  indorsement  an 
livery  of  the  certificates  hy  Wilson  to  him 
praying  for  judgment  against  the  oorpori 
that  it  receive  and  cancel  the  certificates  ii 
lo  Wilson,  and  Issue  lo  Thurber  otber  o 
cates,  ht  their  stead,  for  the  200  shares. 

The  corporation  answered  this  crosa  bill 
ing  that  it  was  a  mere  stakeholder  betwee 
Duties  lo  suit,  and  prying  for  a  proper 
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■■.vtic^  dioold  protect  it    There  was  a 
I  jJunw  M)  thai  answer. 

TVi  Ctomp  filed  in  the  Circuit  Court  an 
mmki  bin,  Mttinrforth  that  the  transaction 
h<i«9  WOno  aodThorber  was  for  the  fraud- 
im  prpoK  ol  pfoiecting  the  stock  for  Wil- 
n.  nd  tktt  the  certificates  were  held  in 
nvt  bj  Tburber  for  Wilson.  Thurber 
'  (bat  amcoded  bill,  denying  its  al- 
io that  answer  there  was  a  rep- 


boA  wot  taken,  and,  on  a  hearing,  a  de- 
atm  Bade  dJanJaafng  the  bill  of  Cnunp, 
ariii]a!fiBf  that  Tburber  was  the  true 
ff  of  tAe  250  shares,  and  was  entitled  to 
t^catiilcates  ivoed  to  Wilson  therefor 
lad  other  certificates  issued  in  lieu 
OB  kii  applicatioii;  and  it  was  ordered 
wAiamntioii  canod  the  certificates,  and 
■oivmerto  Thurber,  or  his  order,  such 
srvQsittcBles,  and  that  Thurber  and  the  cor- 
vaAm  fKOfa  d  Crump  their  costs.  Wilson 
^  OT  ipvcared  or  answered.  Crump  has 
QfBHB  Id  Ibis  court. 

sa^rigied  lor  ivror,  that  the  Circuit  Court 
^rfwkmJazlKifction  of  this  cause,  under  §2 
iiiia  flObith  8, 187S  (18  Stat  at  L.,  470), 
■t  1^^  ID  have  icmaDoed  it  to  the  state 
&  nil  objection  is  well  taken.  It  is  true 
it  in  the  suit  a  controTersy  between 
■d  Thurber,  bat  it  Is  a  controversy  to 
fkc  oofporatkm  is  an  indispensable 
Qnap  brooght  the  amtroversy  into 
icae  between  himself  on  one  side,  and 
ad  the  eorporation  on  the  other  side; 
m  aesaihoQt  Cmmp  maintained  that  Thur- 
» W  BO  light  to  take  the  place  of  Wilson, 
^■■ttk  tiinsacrfa-siii  between  Wilson  and 
^•W  pn  Thorber  no  greater  rifht  than 
*te  M.  The  eootroveray  which  Cnraip 
*<fchwt  adjudicated  was  one  in  which  he 
*>M  It  dedmd  to  be  the  owner  of  the 
^  ad  ia  whkik,  to  give  him  the  fruition 
'■d  ^tetm,  and  enabfe  him  to  stand  as  the 
*a««ivof  theshaRs  and  be  recognized  as 
*A  a  Iht  booka  of  the  corporation,  there 
*Bii  ht « decaee  ordering  the  corporation  to 
*■  a  li  booka  the  ev£cienoe  of  the  owner- 
and  to  issue  to  Cnmip  certifl- 
The  Jurisdiction  of  the 
be  determined,  for  the  pur- 
by  the  status  of  the  parties, 
at  the  rriief  which  haa  been 
pldBtUr  at  the  time  of  the  appli* 
If  the  decree  of  the  Circuit 
in  favor  of  Crump,  it  would 
right  in  favor  of  a  citizen  of 
%  corporation  of  Kentuckv 
crcki  sot  have  removed  the 
that  a  dtizen  of  New  York 
of  the  stock.  The  event 
la  f^vor  of  Thurber,  on  the 
Ckvm  and  the  corponUion,  is 
t  o'  the  Jnriadictioo.  If  Thur- 
th*  suit  originally  in  the  sute 
Cramp  and  the  corporation,  it 
or  he  might  have 
them  hi  the  Circuit 
fa  tla  preaent  decree.  Crump's 
I  Ika  merits,  and  of  course 
10  have  BO  rignts  against  the 
aredaoied  against  him 


Wiht 


varfftto 


atfMi 
Mmit 


«te( 


This  case  falls  distinctly  within  a  series  of 
rulings  made  by  this  court  Blake  v.  McKim^ 
108U.S.,886^k.  26,  L.  ed.  6681;  ^(20  v.  Rut>U, 
104  Id., 407  [Bk.  27.  L.  ed.  ^]  xWinchester  v. 
Loud,  108  Id.,  180  [Bk.  27.  L.  ed.67ri ;  8h(Un^ 
wald  V.  LeufU,  Id.,  168  [Bk.  28^L.  ed.  691]; 

""   "   ed. 


Aj^rei  V.  Wimall,  112  Id.,  187  [Bk.  28,  L. 
6981;  Hancock  v.  Holbrook,  Id.,  229  [Bk.  28  L. 
ed.  714]  ;  Thayer  v.  Life  AMociatian,  Id.,  717 
Bk.  28,  L,  ed  864]  ;  i?.  y?.  Co,  v.  MiUe,  118  Id., 
249  [Bk  28,  L.  ed.  949];  Sully  v.  Drennan, 
Id.,  287  pa.  28,  L.  ed.  1007];  &  A  O?.  v.  Ide, 
114  Id.,  52  \ante,  68]  ;  R.  B,  Go,  v.  Wileon,  Id., 
60  [ante,  66]  ;  Putnam  v.  Ingraham,  Id.,  67; 
[ante,  65];  Hrie  v.  Tvedt[poet,  881]. 

The  dMreeofthe  Circuit  (hurt  i»  revereed,  and 
the  ease  is  remanded  to  that  court,  with  a  direct 
don  to  remand  it  to  the  State  Court,  for  toant  cf 
jurisdiction,  with  costs  to  Crump  against  Tliur' 
ber,  in  tfie  Circuit  Court. 
True  copy.    Test : 

James  H.  McKenney,  Qerk,  Sup.  Court  U.  8. 


ANDREW  STEWART   et  al.,  Partners  as 
Stewart  Brothers  &  Co.,  42>P''*t 

r. 
JAIilES  H.  DUNHAM  et  al..  Partners  as 
Dunham,  Buckley  &  Co.;  ED  WIN  BATES 
ET  AL., Partners  as  Edwin  Bates  &  Co.bt  al. 

(See  S.  Cm  Reporter's  ed..  (Si-ffl.) 

Bemotal  of  causes — introduction  of  new  par- 
ties  subsequent  to  reTnocal— fraud— -transfer 
to  defraud  creditors. 

L  After  a  cause  has  been  properly  removed,  the 
Introducttoo  of  new  parties  as  co^omplainants 
cannot  oust  the  Jurisdiction  of  the  court,  already 
lawfully  acquired. 

2.  Where  a  bill  has  been  filed  on  behalf  of  the 
complainants  and  all  other  creditors  who  may  come 
in,  toe  court,  in  exercisinff  jurisdiction  between 
the  parties,  may  incidentally  decree  in  favor  of  all 
other  creditors  who  come  in  under  the  bill. 

8.  An  appeal  from  a  decree  adjud£rinff  separate 
sums  to  various  appellees  will  be  dismimed  as  to 
any  appellee  in  whose  favor  the  decree  is  for  less 
thanjf5,000. 

8.  'nie  conveyance  by  a  debtor  in  failingr  oiroum* 
stances,  of  hli  property,  in  trust,  to  secure  certain 
of  hto  creditors,  though  void,  does  not  affect  the 
validity  of  a  subsequent  sale  to  such  creditors,  made 
in  good  faith  to  pay  an  actual  debt. 

4.  The  sale  by  a  debtor  in  falling  cireumstance6,of 
bis  property  to  certain  of  his  creditors  sustained, 
the  eviaenoe  cC  fraud  being  held  insufficient  by  this 
conrtt 

[No.   1340.] 

Dismissed  Dee.  8, 1884;  Motion  to  rescind  diS' 
missal  argued  Jan,  t9,  1886;  Bescinded  Feb, 
£,  1886;  Submitted  Apr.  tO,  1886.  Decided 
May,  4, 1886, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of 
Mississippi. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

On  December  8, 1884,  this  appeal  was  dis- 
missed, the  appellants  having  failed  to  perfect 
their  appeal  by  filing  a  bond  or  making  a  de- 
posit to  cover  costs  in  this  court  A  motion  to 
rescind  Uie  order  of  dismissal  was  granted  Feb- 
ruarv  9,  1885. 

Mr.  T.  C.  Caiehiacs,  for  appellanta. 

Messrs,  John  F.  Hajma  and  James  K* 
JobasoB*  for  appelleea. 
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Mr.  JtuHee  Matthews  deliyered  the  opinion 
of  the  court: 

The  appelleeB,  who  composed  the  firms  of 
Dunham,  Buckley  &  Co.,  who  were  citizens  of 
New  York,and  oiEdwin  Bates  &  Co. ,  who  were 
cititizensof  New  York  and  South  Carolina,fi]ed 
thehr  bill  in  equi^,  on  July  14,1881»in  the  Chan- 
cery Court  of  Jefferson  County,  MissiBsippi, 
against  John  W.  Broughton,and  Andrew  Stew- 
art, Andrew  D.  Gwvnne,  and  P.  H.  Haley,  com- 
posing the  firm  of  Stewart  Bros.  &  Co.,  and 
others,  all  of  whom  were  citizens  either  of 
Miasiarippi  or  of  Louisiana. 

On  September  16,  1881,  the  complainants 
filed  a  petition  for  the  removal  of  the  cause  from 
the  state  court  to  the  Circuit  Court  of  the 
United  States  for  that  district,  on  the  ground  of 
dtizenship,  the  amount  in  controTersy  being  in 
excess  of  five  hundred  dollars  in  value,  and 
presented  a  bond  in  conformity  with  the  pro- 
visions of  law.  This  was  denied,  notwith- 
standing which  a  certified  transcript  of  Uie  pro- 
ceedings in  the  cause  was  filed  in  the  Cotndt 
Court  on  November  8,  1881,  and  that  or  nrt 
proceeded  thereon  to  final  decree. 

The  complainants  in  the  bill  were  credited 
severally  of  Broughton,  and  its  ob^t  and 
prayer  were  to  set  aside  a  conveyance  of  a  stock 
of  merchandise,made  bv  him  to  the  defendants 
Stewart  Bros.  &  Co.,  alleged  to  be  fraudulent 
as  against  his  creditors,  and  was  filed  on  behalf 
of  the  complainants  and  all  other  creditors  who 
mijdit  come  in  and  share  the  costs  of  the  litiga- 
tion. 

After  the  cause  was  removed  into  the  Circuit 
Court,  the  bill  was  amended  by  pennitting  Sig- 
mond  Eatz, Jacob  Eatz,  Nathaniel  Bamett,and 
Selvia  Bairuett,  partners  as  Katz  &  Bamett,  and 
John  I.  Adams  and  W.  H.  Renaud,  composing 
the  firm  of  John  I.  Adams  &  Co.,  creditors  re- 
spectively of  Broughton,  to  become  co-com- 
plainants. The  members  of  the  firm  of  Eatz 
&  Bamett  are  described  as  "resident  citizens  of 
and  doing  business  in  the  City  of  New  Orleans, 
State  of  Louisiana,  and  in  the  City  of  New 
York,  State  of  New  York."  The  citizenship 
of  those  who  constitute  the  finn  of  John  L 
Adams  &  Co.  does  not  appear. 

On  final  heuing,  on  November  25,  1882,  a 
deo'ce  was  rendered  in  favor  of  the  complain- 
ants; finding  that  the  transfer  and  conveyance 
of  his  property  by  Broughton  to  Stewart  Bros. 
&  Co.,  described  in  the  pleadings,  was  made 
wiUi  the  intent  to  hinder,aelay  and  defraud  the 
complainants  and  other  creditors  of  Broughton 
with  the  knowledge  and  connivance  of  Stewart 
Bros.  &  Co. ,  and  the  same  was  thereby  canceled, 
set  aside,  and  declared  to  be  null  and  void. 
The  decree  proceeds  as  follows:  "It  appears  to 
the  court  that  the  complainants,  at  ana  before 
making  of  said  pretended  transfer  and  convey- 
ance, were,  and  still  are,  creditors  of  the  said 
John  W.  Broughton,  and  that  the  amount  due 
each  of  them  respectively,  including  interest  to 
to  this  date,  is  as  follows:  Dunham,  Buckley 
&  Co.,  ten  thousand  two  hundred  and  twenty- 
two  Mf  dollars  ($10,222.50);  Edwin  Bates  & 
Co.,  tour  thousand  three  hundred  and  ninety- 
one  ^c  dollars  ( |4,391.08),  John  I.  Adams  & 
Co.,  seven  hundred  and  six  -f^  dollars  ($706.- 
87);  and  Eatz  &  Bamett,  nme  hundred  and 
thirty  Mf  doUars  ($980.82).  Total,  sixteen 
thousand  two  hundunsd  and  fifty  -f/^  dollars 
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($16, 250.77).  It  appears  to  the  court  that  the 
defendant  John  W.  Broughton  is  insolvait,and 
without  property  or  means,  and  that  the  de> 
fendante  Stewart  Bros.  Ss  Co.,  had  inthdr 
hands  and  possession,  at  the  time  of  filing  the 
bill  of  complaint  in  tiiis  cause,  and  still  have, 
property,  assets,  and  money,  being  the  same 
frauduently  traiurferred  and  conveyed  to  them 
by  the  defendant  John  W.  Brou^ton,  as  afore- 
said, and  Uie  proceeds  of  the  same,  amounting 
to  a  sum  largely  in  excess  of  the  said  sum  of 
$16,250.77,  due  complainants  as  aforesaid.  It 
is,  Uierefore,  ordered,  adjudged  and  decreed, 
that  the  defendante  John  W.  Broughton  and 
Andrew  Stewart,  Andrew  D.  Gwvnne,  and  P. 
H.  Halev,  composing  the  firm  of  Stewart  Bros. 
&  Co.,  do  pay  to  tte  complainants  the  above- 
mentioned  sums  respectively  due  them,  with 
interest  thereon  at  the  rate  of  six  (6)  per  cent 
per  annum  from  this  date  imtQ  paid,  wat  is  to 
say:  To  Dunham,  Buckley  &  Co.,  ten  thou^ 
sand  two  hundred  and  twenty-two  -fff  doQan 
($10,222.50);  to  Edwin  Bates  &  Co.,  four  thou- 
sand three  hundred  and  ninety-one  VW  ^^^^ 
($4,891.08);  to  Eatz  &  Bamett,  nine  hundred 
and  thirty jVlr  dollars  ($980.82);  and  to  John  L 
Adams  A  Co.,  seven  hundred  and  six  -f/^dol 
krs  ($706.87);  for  which  amoimts  ana  costi 
executions  in  favor  of  said  creditors  respective* 
Iv  may  issue  as  at  law."  The  appeal  is  fron 
tnis  decree. 

The  appellants  assign  as  error,  that  thecouri 
proceedea  to  decree,  after  admitting  Katz  S 
Bamett  and  John  I.  Adams  A  Co.  ns  oo-com 
plainants,  alleging  that,  as  the  case  then  stood, 
It  was  without  Jurisdiction,  as  the  controversy 
did  not  appear  to  be  wholly  between  citizens  oi 
different  States.  This,  of  course,  could  hav< 
furnished  no  objection  to  the  removal  of  th< 
cause  from  the  state  court,  because  at  that  tim^ 
these  parties  had  not  been  admitted  to  the  cause 
and  their  introduction  afterwards  as  oo-com 
plainants  did  not  oust  the  Jurisdiction  of  thi 
court,  already  lawfully  acquired,  as  betweei 
the  oriMnal  parties.  The  right  of  the  court  U 
proceed  to  decree  between  the  appellants  an< 
the  new  parties  did  not  depend  upon  differeno 
of  citizenship:  because,  the  bill  having  beei 
filed  by  the  original  complainants  on  behalf  d 
themselves  and  all  other  creditors  choosing  t^ 
come  in  and  share  the  expenses  of  the  litiga 
tion,  the  court,  in  exercising  Jurisdiction  hi 
tween  the  parties,  could  incidentally  decree  i 
favor  of  all  other  creditors  coming  in  under  th 
bilL  Such  a  proceeding  would  be  ancillary  t 
the  Jurisdiction  acquired  between  the  oricpn^ 
parties,  and  it  would  be  merely  matter  of  ion 
whether  the  new  parties  should  come  in  as  c< 
complainants,  or  before  a  master,  under 
decree  ordering  a  reference  to  prove  the  dain 
of  all  persons  entiUed  to  the  benefit  of  tt 
decree.  If  the  latter  icourse  had  been  adopted 
no  question  of  Jurisdiction  could  have  arisei 
The  adoption  of  the  alternative  is,  in  substano 
the  same  thing. 

It  is,  however,  objected  by  the  appellee 
Edwin  Bates  A  Co.,  Katz  &  Bamett,  and  Jol 
I.  Adams  &  Co.,  that,  as  to  them  respective!; 
this  court  has  no  jurisdiction  .>f  the  appeal,  f^ 
the  reason  that  the  decrees  in  their  favor  »i 
several,  and  that  tiie  amounts  adjudged  to  1 
paid  to  them  respectively  do  not  exceed  the  9X 
or  value  of  five  thousand  dollars. 

116  r. 
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Qi  te  ndMritj  of  Seater  t.  Biffdow,  5 
fdL»p)U.8L,bk.  18,  L.  ed.  095];  Sehv>6d 
I  rMilM  U.S.,  188  [Bk.  27.L.  ed.  156J; 
:«IC  Cb.f.rcl«nnan,  KMU.  a,  2651  Bk. 
r  L  d  11^;  JiiMiwT.  Or^lteiulMi,  106  U.S.. 
mr,  L  il  Ml;  Bawlev  v.  JWftenJbt, 
:at  LMS  [Bk.  ?7.  L.  ed.  8901;  and  ifa<. 
Jkr.^il.llSU.  8.  884  [Bk.  88.  L.  ed.  1162] 
OfMBH  lodiMBiM  the  i4)peal  as  to  aU  the 
oflWi  qaoyt  Dimham.  Buck^y  ^  Co., 

y  natfiMfnlny  appdieca,  the  came  mnat 

kHfoMdoCoB  tb  merita.     AnootUneof 

iifolTed  in  the  ooDtrovenj  if 

BRnghftoo  carried  (m  husineaB  as  a 

k  Bodaej,  WMiMippi,  and  became 

tf  won  of  adyances  made  on  ac- 

cf  floOoa  pnrdiaaet,  to  the  iwpellants, 

boi.  4  Co.,  merchants  in  New  Or- 

«a  li  iboot  the  aom  of  $84,000.    Being 

vmi  kr  p^BSDt,  on  Mar  96,   1881,  he 

an  liit*o  pnniaory  notes  tnerefor.  payable 

«  k  ii,  the  other  in  ei^t  months  after 

anittfaiwi  at  the  rate  of  dg^tper  cent 

pvasK;  MdL  Id  aeciire  the  payment  of  the 

^  t  vtftia  iDstnimeot  of  that  data  was  ex- 


^_.  .  Broojflitoo  conveyed  to  0.  J. 

nwlditt Mock ofmerchandise and  assets 
"'Pfs^.  iatmat,  in  case  he  should  m^ 
'^ik  ■  tK  paymaot  of  the  principal  or  inter- 
«tfteaolei,tosellthe  property  conveyed, 
<  Mik  sBctka,  for  caah,  t^  the  highest 
>^  «  te  raiuest  of  the  holder  d  tiie  notes, 
4qr«'  Botioa.  The  instrmnent  also 
Iks  foOowing  prorision:  "It  is 
t  md  agreed  between  the  p:^es 
M«.  IM  (he  laid  party  of  the  first  part  shall 
'^^  Mc  10  cairy  oo  the  business  as  here- 
^«,lprihe  purpose  of  selling  off  the  stock 
•  Pi^  ad  roflrcfing  in  the  notes  Mid  ac- 
^^  sad  to  become  due,  and,  in  order  to 
'^  miA  psrty  of  the  first  part  to  carry  on 
^  ,  Ike  saki  parties  of  the  third  part 
to  sdvaDoe  to  him  the  further  sum 
doQais,  which  last  amount  is 
and  agxeed  to  be  included  in 
^^mi  kr  thia  deed  in  trust,  and  to  be 
^tiajshlL  dx  owntha  after  this  date,  the 
'^^w  tkt  first  note."  This  paper,  ex- 
;**Jf  ■* *s parties,  waa  recorded  on  May 

It,  1881,  baring  been  advised  that 

raa   probably  ineffectual 

creditors,  by  reason  of  its 

Broagbton  and  Pintard,  the 

In  a  conveyance  of  the  same 

Mlhr  to  Slewart  Bros.  A 

of  tfce  debt  represented  by 

took  possession  of  the 

sod  on   the  same  day 

alsoabOlof  sale,  for  the 

,  aMB  the  asme  consideration,  to 

by  the  appelleea  that  these 

hat  as  well  as  the  first,  are 

cndkofs,  ptrm,  and  void  on 

the  ground  of  the 

^atedln  the  opinion 

Tb  iMa  we  cannot  accede     As- 

tkm  coareyanoe  to  Pintard,  in 

tf  Ait  ckaiactcr,  according  to  the 

It  does  not  foUow  that  the 

followed  by 


delivery  of  possession.  Is  tainted  by  the  vice  of 
the  original  transaction.  The  objection  we  are 
considering  assumes  that  the  whole  transaction, 
from  the  beginning,  was  free  from  actual  and 
intended  fraud,  and  was  meant  to  be  a  mode 
of  securing  and  paying  an  actual  debt,  in  good 
ffdth,  wimout  any  design  injurious  to  other 
creditors,  beyond  that  implied  in  obtaining  a 
preference,  which  is  not  forbidden  by  law.  In 
this  view,  the  admission  that  the  conveyance  to 
Pintard  was  illegal  does  not  affect  the  subse- 
quent sale,  which,  on  the  contrary,  bdng  free 
mm  objection,  on  account  of  its  own  nature 
and  form,  served  to  remedy  the  defects  in  the 
original  security.  It  was  quite  competent  for 
the  parties  to  rescind  and  cancel  the  first  con- 
veyance, and  unite  in  the  execution  of  another, 
free  from  objection.    This  is  all  they  did. 

It  is  further  urged,  however,  that  the  sale  to 
Stewart  Bros.  &  Co.,  however  formally  cor- 
rect, and  technically  legal  on  its  face,  was  made 
in  pursuance  of  a  design,  participated  in  by 
botn  parties,  actually  to  hinder,  delav  and 
defraud  the  creditors  of  Broughton.  On  this 
point  we  have  examined  and  wei^^ed  the  evi- 
dence, with  attention  and  care,  and  are  of 
opinion  that  it  does  not  sufficiently  establish 
the  case  of  the  appellees.  It  would  not  be 
profitable  to  rehearse  the  testimony,  and  point 
out  the  facts  and  circumstances  relied  on,  on 
the  one  hand,  to  establish  the  fraud  charged, 
and  those,  on  the  other,  adduced  to  rebut  the 
suspicions  of  dishonest  and  unlawful  combi- 
nation to  defeat  the  claims  of  honest  creditors. 
It  is  suffident,  we  think,  to  say,  that  the  proof 
falls  short  of  that  which  the  law  requires  to 
establish  so  grave  a  charge. 

It  foUofOi  thai  the  deerde  infawrqf  Jame$  H. 
Dunham,  WiUiam  T.  BuMey  and  CharUi  H, 
WMt  partnen  a§  Dunham,  Buckley  d  Cb., 
mutt  be  revereed  and  the  eauee  remanded,  uriih 
direeticne  to  diemiee  the  bill  ae  to  them;  and  it  ie 
eo  ordered,  A»  to  all  the  other  appelleee,  the 
appealiediemieeed. 

Traeoopy.   Test: 

James  H.  MoEeooey*  Clerk,  Sup.  Court,  U.  8. 


JOHNS.  PIRIB  BTAL.,  Partners  as  CARSOir, 

PmiB,  Scott  &  Co.,  Piffe^  in  Brr,^ 

«. 

EYANJ.TVEDT  bt  al..  Partners  as  Tyxdt 

Bbothebs. 

<8ee  8.  C*  Beporter*B  ed.,  41-4B,) 

BemowA  efeaueee  joint  action  in  tort,  not  ssofr- 
able  into  eeparate  parte, 

L  In  aflott  for  mahoioiiB  prosecution  (brooffht 
broitiaeosof  oneState  aoalnst  oltisensof  theaame 
8tate  and  oltlaeDS  of  another  State),  thereto  nosuoh 
•eparate  oontioveny  as  entltlea  the  ottixeos  of  the 
other  State  to  remove  the  cause,  even  though  they 
answered  teparatelr,  from  their  oo-defendants  seu 
tlna  up  a  eeparate  defense. 

S.  Where  the  cause  of  action  Is  several  asweUas 
joint,  the  plaintiff  maj  elect  to  sue  each  defendant 
separat^,  or  aU  Jointly,  and  the  defendants  are 
not  pemutted  to  obiect. 

3.  The  fact  that  judgment  ma  J  be  rendered  against 
a  part  of  the  defendants  only,  does  not  divide  a 
joint  action  In  tort  into  separate  parts  any  more 
tlian  it  does  a  Joint  action  on  oontraoC 

[No.  287J 
Submitted  Apr,  f  4, 18S5.    Decided  May  4,  1S88. 
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Scrssn  Oockt  or  t 

e  Cimit  Court  of  the  United 
liMrict  of  WddmoU. 
facta  (rf  the  CMe  appear  in 

BODrt. 

C«l«.  tor  plaintlfb  in  amt. 
wred  for  llw  delt^d^nta  in 

I  Wftft*  ddivend  tlMopfn- 

CVtOr  broiidlt  nml^r  MCtiOO 

rcti  8, 1815,  cb.  187, 18  Btat. 
I  rertaw  of  an  order  of  tbe 
ftwjjtng  A  cauM  whidi  bad 
ma  a  lUte  conrt  The  soil 
Tvedt  Brothen,  dtizeiu  of 

CarBon,  Pirie,  Scott  &  Co.. 
I,  and  Owen  J.  Wood  tod 
,  ddzens  of  Uinnesota,  to  re- 
ft malicioDB  proaecution,!!  be- 
compl&int  that  "tlie  said  de- 
itins  tofether.and  with  a  nu- 
uldeaini  and  intent  had  and 
im,  and  eadi  ot  them,  to  in- 

huua  these  idAlntifls  and 
in  bosinee*,  wroagfnllr,  ma- 
Iv,  and  wlthODt  any  reason  or 
iDablecauae,  caused  acertain 
meed  agaiiM  these  plaintUTs. 
Mtn,  Pme,  Scott  &  Co.  were 
irelended  noovery  of  money, 
tod  thew  wrongfully,  un- 
iciouslj,  and  with  tbe  iiore- 
and  ailertained  by  each  and 
dantB  wickedly  and  mali- 
>getheT,  and  without  probable 
e  issued  *  *  ■  a  writ  ot  a^ 
e  stock  of  Koods,  waree  wad 
beee  phdnuns;  "  •  •  that, 
f  attacbmeut,  and  by  direct 
I  defendanta,  the  sberift  of 
tlie  same  upon  the  stock  of 
ip  theatore.andstoppedand 
wm  of  these  plalntiSH."  The 
i  Stiles,  answered  separately 
mdanls,  denying  all  malice 


r  Vmnao  STAna 


id  sajing  that  thev.  a 
cttnc  for  and  under 
n,Fble,  ScottftCo.,  brought 
1  out  the  attachment  in  good 
rwlae.  The  other  defendAnta 
ate  answer,  admitting  that 
»ioo  to  be  brought  and  the 
Issued,  and  tliat  the  atiacb- 
ated,  though  the  action  itself 
ind  nndlapoaed  of. 
dinga  Carton,  f^e,  Bcott  is 

under  the  second  clause  trf 
t  of  I8T0,  for  the  removal  of 
i^ircuit  Court  of  the  Unitad 
ind  that  as  the  action  was  in 
In  Its  nature  sevenble,  there 
roversy  which  is  wholly  be- 
different  Slates,  to  wit:  be- 
I and Hrie.  Scott  AU'Leish. 
id  controreny  can  be  fully 
reen  them." 

It  into  the  dicoh  Court  on 
M  remanded  because  there 
ovtnv  in  tbe  suit,  and  that 
Oa,  dtlsens  of  Minnesota,  on 

tba  dafendants,  citizens  of 


is  the  only  error  ai 


»istb< 
IthM 


T.  Ida  [aafa,  83],  that  in  a  suit  on  a  oonttm 
broDghl  bj-  a  dtizen  of  one  Stale  t^aiiut 
citizen  of  the  same  Stale  and  a  dtuen  • 
another  State,  there  was  no  such  sepaiateco 
trOTcny  as  would  entitle  the  dlizen  of  theolbi 
Stats  lo  remove  the  cause,  even  tbou^  he  k 
swered  separately  from  his  codefemlant  « 
ting  up  a  seperale  defense,  and  die  ststob 
regulating  fhe  practice,  pleadings  and  fom 
and  modes  of  proceeding  ui  the  State  where  tl 
■nit  was  brought,  allowed  judgments  to  ) 
given  in  actions  tx  wntru  la  tor  one  or  mo 
pl^ntUf B  and  for  one  or  more  defeDdanls.  I 
that  caaeit  was  said:  "A  defendant  has  no  rie! 
to  say  that  an  action  shall  be  several  whtcb 
plaintiff  elects  to  make  Joint.  Smith  v.  JUnt 
2  Somn.,  858.  A  separate  defense  may  drfe 
a  joint  recovery,  but  it  cannot  deprive  a  plai 
tiff  of  his  right  to  prosecute  his  own  suit  to 
floal  determination  in  his  own  way.  Tbe  can 
of  action  is  the  subjoctmatter  of  tbe  couti 
versy,  and  that  is  for  all  the  purpoeea  of  t] 
suit,  wlialever  the  plaintiff  declares  it  to  be 
his  pleadings.  Here  it  is  certain  joint  co 
tracts  entered  into  by  all  the  defendanis  f 
the  Itangportation  of  property.  On  the  one  sii 
of  the  controversv  upon  tbat  cause  of  action 
the  plaintiffs,  ana  on  the  other  all  the  defen 
ants." 

We  are  unable  to  distinguish  this  case 
prindple  from  that.  There  is  here,  sccordii 
to  the  complaint,  but  a  (dn^e  cause  of  actio 
and  that  is  tbe  Bll»ed  malicious  proeecutioQ 
the  plaintiffs  by  all  the  defendants  acting 
concert  The  cause  of  action  is  several  as  wi 
as  1oint,and  the  plaintiffs  might  have  sued  eai 
defendant  sepuataly,  or  all  jointly.  It  was  f 
the  plaintiffs  to  dect  which  course  to  pursu 
They  did  elect  to  proceed  against  all  jointl 
and  to  this  the  defendants  are  not  permitted 
object.  The  fact  that  a  judgment  hi  the  a 
tion  (may  be  rendered  against  a  part  of  the  d 
fendants  only,  does  not  divide  a  joint  action 
tort  into  separate  parts  any  more  than  It  do 
a  joint  action  on  contract. 

T^e  order  -mnanding  t/u  ea»e  it  t^fflrmmt 

True  copv.    Ttet ; 

JwDCB  H.  HcKenner.  Clerk,  Sup.  Ooort.  C. 

Mr.  fyuiee  Hmrlmn,  diraentinr: 
Mr.  JutHee  Woodaand  myself  dissent  fro 
the  opinion  and  jud^ent  in  this  case,  i 
thougn  the  action  is,  in  form,  against  all  of  t 
defendants  jointly,  it  is  practically,  a  sepam 
one  against  each  defendant;  for  It  Is  conced 
that,  oy  the  laws  of  Minnesota,  it  would  not 
wlxmy  defeated  if  the  plaintiffs  failed  In  esta 
llsh  a  cause  of  action  against  all  of  tbe  defen 
ants.  They  would  be  entitled  lo  judgme 
against  the  defendant  or  defendants  aeait 
wnom  a  case  was  made.  Hod  the  soil'  be 
only  agunst  the  defendants  who  are  diize 
of  Illinoia,  as  it  mi^t  have  been,  tbe  right 
the  latter  to  remove  it  into  the  Circuit  Court 
the  United  States  would  not  be  qustiont 
Butit  seems,  by  the  present  deciaioD,  that  tin 
right  of  remOTRl  has  been  defeated  by  ihe  i 
ofthe  plaintiffs  in  uniting  with  them  as  defci 
anis,  dtizeus  of  Minnesota,  against  whom, 
115   I'. 


Haddkh  ▼.  Mebbitt. 


25-28 


It  VM  not  neoemy  to  iDtroduce 
twklinu  in  Older  to  entitle  the 
n  a  WgnMDt  against  the  other  de- 
li baort,  if  not  in  all  the  States 
^^>tthi*ipense  with  the  rerificatioQ 
■|B^P  b actei  of  tort»  this  convenient 
ii««a  be  flta  employed.  When,  for  in- 
^^>riM«  of  New  Tofk  has  a  cause  of 
*^^  OTsdfaf  in  dunages,  against  a  citizen 
^^j^«  ^  htppens  to  go  within  the 
T«  of  the  fonaer  State,  the  plaintiff 
s  din  of  New  Toric  as  a  codefend- 
niMBtlj  with  liability  to  him 


^■■m  diimedr   And  when  the  citi 
5cw  Jeney  nb  a  removal  of  the  suit 


' 


► 


cnirt,  he  is  mat  with  the  sug 

Mateiliiiorthe  pbintiif,  bx  his  discre- 

^  » iv  Ua  Kpititely,  or  Jointly  with 

An  UpoB  hk  appttcaoon  to  remove  the 

^  tte  SMe  oout  may  not  institute  a  pre- 

■?W7  •  to  whether  the  plaintiff 

■t  I  OHoe  of  action  against  the  de- 

ttBtflfXeirrorit.  It  IS  not  for  that 

7"^  *?^^*P»  ^  determine  the  good  faith 

.  ai  pliMif  in  making  a  citizen  of  New 

.  tf  I  adetedaot  with  the  citizen  of  New 

^-  m  RBwral  statutes  make  no  pro- 

'^ywtfcaa  inquOT,  and  the  staie  court, 

*  ■•caloa  )art  renaieTed,  must  look  alone 

**^fl^  actioo  as  set  out  in  the  petition 

•■J??**  ^'^^•inthecasesuppoeed.the 

^?^a  oaadnded,  and  it  i^)pears  that  there 

*J"^io  cuae  of  action  against  the  de- 

■■■  *»  of  New  YoA,  itlstooUUe  for 

Tf*°^.tooccqr:for,  it  must  be  had.  If  at 

•^•^■iwk  coold  be  tried  in  the  state 

^  B  KM  to  01  that  where  the  phiintiff 

■ »  ■«  ip4m«  sereral  defendants  in  tort, 

"ri  to  prove  a  Joint  cause  of  ac- 

•I  of  them,  but  may  have  iudg- 

^J^^Beagsiost  whom  he  makes  a 

"»  '» ^ttfa  tbs  meaning  of  the  Act  of 

>trgaliuieiajf  in  the  suit,  which  is 

■2?  *«^<"«lff  and  each  defend- 

■y  (wcrmiBable  as  between  them 

■•  IWBUiLtof  the  other  defendants 

■  ai  ths  caun.    The  suit,  therefore, 

J-     *yjaaiwhich.  under  the  Act  of 

O  rT*  w^uiul  into  the  federal  court 

^■JP"**  ^  case,  it  seems  to  us,  re- 

mZ^S^^  iwnoval,  under  the  Act  of 

^^(■■H  ef  States  other  than  that  in 

if  brougfat,  within  much  nar- 

■  thoaeeatabUshed  by  previous 

.  ""^^  aotwithstanding  it  was 

?»Aflt  to  enlarge  the  ri^t  of 

Djia  respect  of  controversies 

of  (Bflerent  Statea. 
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OoOedor  of  the  PoBT 
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h  The  value  of  foreign  ooins,  as  asoertalued  by 
the  estimate  of  the  director  of  the  mint  and  pro- 
claimed by  the  Secretary  of  the  Treasury,  is  oonolu- 
slve  upon  cuBtom-house  offloera  and  Importers. 

2.  Alleffed  errors  In  the  estimate  cannot  be  shown 
In  Judicial  proceeding  to  affect  the  righta  of  the 
government  or  individuals. 

8.  As  the  duty  of  ascertaining  and  declaring  the 
value  of  such  coins  is  an  executive  functionTwhich 
requires  skill  and  the  exercise  of  judfroent  and  dis- 
cv^on,  errors  can  only  be  corrected  by  an  appeal 
to  the  department  itself. 

4.  Sections  2838  and  866i  B.  8.«  construed.  The 
ease  of  Cramer  v.  Arthur,  bk.  28, 250,  affirmed. 

[No.  209.] 
Argtud  Apr.  £S,  188S.      Decided  May  4,  lS8b. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  oi;  New 
York. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Meetre.  MsMon  W.  Tyler*  Henry  E.  Tre- 
main  and  Wm,  B.  Ckmghtry,  for  phiintiffs  in 
error. 

Mr,  S.  F.  Phillips^  SotieUar-Qen.,  for  de- 
fendant in  error. 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

This  was  an  action  brought  by  plaintiffs  in 
error  against  the  Collector  of  the  Port  of  New 
York,  to  recover  an  excess  of  duties,  alleged  to 
have  been  illegally  exacted  and  paid  under  pro- 
test. A  verdict  was  returned  lor  the  defend- 
ant imder  instructions  to  that  effect  by  the 
court,  and  judgment  rendered  accordingly.  To 
this  ruling  of  the  court  exceptions  were  duly 
taken,  ana  it  is  now  assigned  for  error. 

The  plaintiffs'  case  was  this:  In  the  year  1879 
they  imported  from  China  several  invoices  of 
merchandise,  subject  to  an  od  talorem  duty,  the 
value  of  which  was  stated  in  the  invoices  in 
Mexican*  silver  dollars,  the  currency  of  the 
country  whence  the  goods  were  exported.  In 
converting  the  value  of  the  invoices,  as  ex- 
pressed therein,  from  Mexican  diver  dollars  in- 
to the  value  by  which  the  actual  ad  talorem 
duty  upon  them  was  to  be  ascertained,  the  du- 
tiable value  was  arrived  at  in  each  case  by  esti- 
mating the  value  of  the  Mexican  dollar  m  ao 
cordance  with  the  value  of  such  coin  as  esti- 
mated bv  the  director  of  the  mint,  and  pro- 
claimed bv  the  Secretary  of  the  Treaniry  on  the 
lit  day  01  January  of  the  year  during  which 
ihe  importations  were  made;  and  the  value  of 
the  Mexican  dollar  so  ascertained,  estimated 
and  proclaimed  was  $1.01  A,  and  duties  were 
assened  upon  the  importations  accordingly. 

The  plaintiff  offered  to  prove  that  this  valua- 
tion of  the  Mexican  dollar,  as  estimated  and 
1>roclaimed,  was  erroneous  in  this,  to  wit:  that 
t  was  based  on  the  value  of  the  Mexican  dol- 
lar as  compared  with  the  silver  dollar  of  the 
United  States,  whereas  it  ought  bv  law  to  have 
been  estimated  and  proclaimed  bv  relation  to 
the  value  of  the  gold  dollar  of  the  iTnited  States, 
and  that  this  would  have  diminished  the  duti- 
able value  of  the  goods  imported,  bv  the  differ- 
ence between  from  84 ^  cents  to  o6^  cents, 
and  101  ^  cents,  as  tiie  value  of  the  Mexican 
dollar,  varying,  according  to  the  dates  of  the 
several  importations,  with  the  commercial  dif- 
ference in  value  between  gold  and  sQver.  The 
evidence  offered  on  this  point  was  rejected,  and 
the  ruling  of  the  court,  in  its  instruction  to  the 
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e  jr-jpaniiya  tktf.  is  ■ 
iiaict  eoOtatfi  ««  ibe  ralse«f  the 
duoel  fraM  tW  *'***'—  ahw  d 
1271       nvoey  cf  aoeaiMt  of  ike  Caiud  Saaca.  the  eol- 
lecior  tad  ifUOMcr  «<n  coKbidnl  bv  Ike  oli- 
fnaie  <if  Ifae  (fafcclcr  of  Ike  ■■«.  nradUHcd  I9 . 
(b«  SeoviarT  of  Ike 'neumj.  awl  Ikn  n  foRX. ' 
Id  oppooikB  10  tkit,  it  U  wMWrin!  tku 
«uch  cKimue  Ei  BOt  condiMic,  ■  ■  CMC  wkoe 
tt  can  be  ikova  tkat  b  b  bMcd  M  ^  TClDc  of 
tbe  fonixD  dvcr  cA  cn^iaiad  ia  knaa  o( 
tbe  (Qtct  dollar,  iailcad  of  (be  gbU  dobr.  <tf 
Ike  eoiaaee  of  tbe  Uidud  Stalo,  ■  viotaliaD, 
b  ie  anued,  of  tke  auaaaorj  rale  pnacribed  for 


Tahie  oif  Ibe  fordga 

e«pmwid  in  the  looeej 

ed  State*,  tbe  Mvidard  1 

to  aMoned  lo  be  tbe  gold  dollar  ud  not  the  A- 

8ectkKi'z838B.atniaiKaalllno>=V(rfiBa^ 
cbandiM,  MiMect  to  a  iotf  ad  wimm,  to  be 
made  oat  in  tbe  eamacj  Ot  tbe  ptaee  «  eoon- 
117  fmm  whence  Ike  trnpoctaticNi  diall  be  made, 
and  that  tbey  ibaU  canlaht  a  Irae  Maiement  of 
the  actual  cost  of  racb  niacbaiidlK  is  aocb  foi^ 
eign  comskcy  or  cuircncici^  without  u^ 
meet  (o  the  nine  of  the  <xim  d  Oe  TJi 
.  Statea,  or  <d  forejgn  ootna,  bj  law  made 
tent  wtthin  the  United  Statea.  in  ancb  fordgn 
|dace  or  GOtrntrr. 

Sectiim  KiM  R.  8.  b  as  fbllowa:  ■■  Tbe  value 
of  foreign  ooin,  as  erpnuwd  in  Ibe  mooer  of  ac- 
count (>r  the  United  Statea.  dull  to  Ihnt  of  the 
pure  tneia]  of  socfa  coin  of  standaid  value;  and 
the  values  of  tbe  standard  coins  in  drcnlation 
«f  the  various  natiims  of  Ibe  wcrid  shall  be  esti- 
mated  annuallj  by  tbe  director  of  the  mint  and 
to  proclaimed  <m  tlie  first  day  of  January  bf  the 
Secretary  of  the  Tnasuiy." 

Tbe  value  of  foreign  coins,  as  aacertsined  bj 
Ibe  eedmate  of  tlie  d&ector  of  tto  mint  and  pro- 
claimed by  the  Secretarr  nf  the  Ticasun .  is 
conclusive  upon  ciwlom-house  offlcera  aod  im- 
porleis.  No  errors  alleged  to  exist  in  the  esti- 
mate, resulting  from  sny  cause,  can  to  shown 
ju  a  judidai  pnoeoiiBg  to  affect  Ihe  rights  of 
the  gOTemment  or  inaJvjdusU.  There  te  no 
value,  and  can  be  none,  in  such  coins,  except 
as  thus  sscerlsiiied;  and  the  duty  of  ascertain- 
ing and  declaring  tbcir  value,  cast  upon  tlic 
Treasury  Departmenl,  Is  tbe  performance  of  ~- 
executive  function  requiring  sldll  and  tbe  1 
erclse  of  judgment  and  discretion,  whieli  pre- 
cludes judicial  inquiry  into  the  correctness  of 
the  decision.  If  any  error,  in  adopting  a  wrong 
standard,  mle  or  mode  of  computation,  "-  '" 
an^  other  way,  is  alleged  to  have  been 
mitted,  there  is  but  one  method  of  corrc 
that  is,  to  appeal  to  the  dcpitrlmeni  itself.  T 
permit  Judicial  iniiuiry  in  any  case  is  to  open 
matter  for  repealed  decision,  which  the  statul 
eviilentl^  Intended  should  be  annually  Bellied 
by  public  aiitliority;  and  there  is  not,  as  is  as- 
sumed in  the  argumentof  the  plaintiff  in  error, 
any  such  positive  and  peremptory  rule  ot  valu- 
ation prescribed  in  the  Btfltule,  as  servea  to 
limit  the  discretion  of  the  Treasury  Depart- 
ment in  making  its  published  eatimate,  or  would 
enable  a  court  to  correct  an  alleged  mistake  or 
miscalculation.  Tbe  whole  subject  is  confided 
by  tbe  law  exclusively  to  the  Jurisdiction  of  tlie 
SSf 


I  ne •  «■  i«<^B«- 1.  ^mvr.iua  u.  a.,  di» iul  vi, 

!eol-<cd.».  ItwMtbacaBU.p^n6n6I]:  "Tli 

oli-  j  TafaHini,  Bi>  t*M*g  as  it  rcsnained  nncbangc 

d  hj  j  was  biadiw  on  i£b  collector  aitcl  on  importi 

*™Hti»  IB  if  it  bad  been  In  a  wm 

me;  Eke  Oie  attfnte  of  IBM,  for  < 

Erotica  cannat  be  ptnattted  10  go ! 

prodamatioDy  any  more  than  th 

woold  have  been  penMta  to  go  behind  t 

statute,  tor  tbe  pvniaee  of  proving,  bj  parol 

I—  *— -M  qnotationa  in  nntUa,  Hut  its  v 

ntauneatwe.    'Ae  goTemmentg 

Ob  aa  near  M  it  can,  ud  proclaims 

s  and  coOecloiB  must  afatoe  by  the  r 

imed.    It  would  to  a  omstant  sow 

ion  and  nDoertaintr  if  every  impoi 

evBT  invuce,  raise  tbe  question 

tke  value  of  todgn  mtHMTS  and  coins.  *  * 
"  619  (W|:  Ifeiislliigr^alatiooa  are  foil 
be  insufBdnt.  It  th^  lead  to  inaccutaie 
soha,  the  oolr  lanedy  u  to  1^7  to  tbe  Pr 
'  at,  thiuo^  tbe  Treaaoiy  Department, 
lange  tbe  regulation^'' 
7%sr«  *a*  iM  srrw  i*  Ue  rvUttg  <^  tli*  { 
it  OmH,  attdHujtidgmmt  it  aJInMd. 
b«BO»r.   Alt: 

7.  H.  HeBomey,  Oe^  Supu  OonM,  I 


JOHN  B.  HATFIELD,  F^.  m  Sir. 
HAB7  S.  BICHABD8  n  ai. 

(Bee  B.  C  Beporttrt  ed^  ur-44U 


P[  ERROR  to  tbe  Supreme  Court  of  the  E 
of  Louisiana. 

Tbe  history  and  facta  of  tlie  case  appei 
the 
Statement  by  Mr.  Jvttiet  Woods: 
The  facts  sbowa  by  tbe  reootd  wen:  as 
lows ;  On  ManOi  80, 1860,  Walter  O.  Wim 
the  Parish  of  Bai^des,  in  uie  Stale  of  Louisi 
made  and  deliva«d  to  tlie  firm  of  Rotchl 
Brown  &  Co.,  of  the  City  of  New  Orleang 
nine  promisaory  notes,  each  for  the  paymei 
their  order  of  |6,000,  four  of  which  wei 
become  due  and  payable  on  Novembei 
1860,  and  five  on  December  10.  I860.  Tj 
died  in  1861,  leaving  a  last  vriU,  which 
afterwards  duly  proven,  by  which  he  Miad 


-.  See  Hanger  v.  AMott,  1»  tjTs.  t>k.  i 
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tft.  IvT  I.  Win,  bb  univarnl  heir  and 
mtmmateMx.  At  sadi  the  took  poe- 
■Mrf  tk  arttte.  The  nine  notet payable  to 
■Ar  rf  Bolefafoid,  Brown  A  Co.  were  pre- 
i»  Ifaa  Wim,  at  executrix,  for  her 
thereof  at  a  debt  agniinti  the 
if  WiBB,  tod  ^le  indoned  on  each 
ifia acfc  tckaowledgment,  with  a  promise 
t^AtflBtiadQe  couzte  of  adminiistra- 
te  TIm  tadonementt  all  bore  date  No- 
•■^1,180.  Mb.  Whin  ccmthined  in  the 
^  rf  OKOliix  oDtfl  September  80, 1878, 
«!«.  kf  At  Older  of  the  Dittrict  Court  for 
toMktf  Ripidei,  ihe  wat  "dettitated"— 
itim^,  rwauiid  '*from  tald  executor- 
c*^  «t  MMiof  Whm,"  and  J.  IL  Wells. 
^  BBdMirldtlhe  tcttamentary  executor  of 


'hh^l,  tm,  Wdk,  at  toch  executor, 
U  ipfUottl  tocoont  of  his  administration 
•  te  DMol  Ooot  for  the  Pluith  of  Rapides, 
*MWpnbals1arisdiction.  IikUt  account 
^mpoid  tbs  nine  notet  abore  mentioned 
^  li  tke  oidflr  for  BoCchfofd,  Brown  A 
^.  vtiA.  ia  JtDQtrf,  1886,  had  been  trans- 
i^ly  ^  PifBtt  u>  the  appellant,  John  8. 
Mii  M  THti  dtfant  againtt  the  sucoeesion, 
'"^Mdto  ipplj  the  attett  to  hit  handt 

■-1  vW,  aider  the  name  of  Mary  E. 
'-^■^  te  kavior  hitermarrled  with  A. 
M  Bitedi.  ffiel,  with  the  authorization 
'  >»  Mij  hatbaad,  oo  January  11,  1881, 
I*  ^V^Mn  to  the  allowance  and  payment 
*^>Mi.  ad  ttated  her  ground  of  oppoti- 
^■■fcfly^IV  notet  are  preacribedf  and 
*^|McriM  it  the  data  they  were  accepted 


the  date  of  acceptance  being 
ta«  tti  back  of  the  notes  long  before 
^m  teoEped  by  the  executrix,  and  ac- 


"■Mte  D.  DaBote,  a  creditor  of  the  suc- 
^^ihaofipondthe  recognition  and  pay- 
***^iMiBi,  becanae  "taJd  nine  notet  were 
^^oAti  loac  before  they  were  pretended 
«  »  atwlejyd  by  the  executrix,  Mrs. 
SM  the  acknowledgment  wat 
ir  ^  ta  the  City  of  New  Orleans. 
h  Jsganary  or  February,  1868,  and 
^^nu  im^ci  Korember,  1866,  as  it 

and  no  attempt  to 

_  of  the  acknowiedg- 

bid  been  fraudukntly 

Dolet  were  not  prescribed 
y,  1866.  as  contended 
no  motiTe  to  antedate 

and  nothing  to  be  gained 

thtcaa  notet  wen  pre- 
m  Article  6640  of  the  Ovil 
wkfcfa  dedaret  that  "notes 
beanr  *  *  *  are  pretcribed 
_  froin  the  day  when  the 
payable. "     MayHeld  con- 
had  been  admitted  at 
Mftoreirioo  of  Winn  by 
on  yofwaaber  1,  1865,  as  ap- 
thereon,  and,  as 
before  the  expira- 
the  maturity  of  the 
to  totpcnd  prescription, 
not  pretcribed. 


Upon  the  opposition  of  Mrs.  Winn  and  DuBone 
the  question  whether  the  nine  notes  were  pro* 
scribed  was  tried  by  the  judge  of  the  Distru  t 
Court  in  which  the  oppositioa  was  filed.  He 
admitted  evidence  to  show,  and  upon  it  de- 
cided, that  the  acknowledgment  of  Mrs.  Winn, 
as  executrix,  indorsed  upon  the  notes,  and  pur- 
porting to  be  dated  November  1,  1865,  was 
not  in  fact  made  on  that  day,  but  some  time 
between  the  first  and  tenth  davs  of  January, 
1866.  As  this  was  more  than  five  years  after 
the  maturity  of  the  notes,  it  was  not  competent 
for  the  executrix  to  acknowledge  them,  and 
they  were  apparently  barred  by  the  prescrip- 
tion of  five  years  provided  by  the  law  oi  the 
State. 

But  the  appellant,Mayfie1d,oontended  that  the 
notes  were  saved  from  the  prescription  of  fi'-e 
years,  by  (the  Act  of  Congress  of  June  11, 
1864, 18  Stat,  at  L.,  128),  entited  "An  Act  in 
Relation  to  the  Limitations  of  Actions  in  certain 
cases,"  which  provided  that  "whenever  during 
the  existence  of  the  present  rebellion  any  action , 
dvil  or  criminal,  shall  accrue  against  any  per- 
son who,  by  reason  of  resistance  to  the  execu- 
tion of  the  laws  of  the  United  States  or  the  in- 
terruption of  the  ordinary  course  of  judical 
proceedings,  cannot  be  served  with  process,  * 
*  *  the  time  during  which  such  person  shall  so 
be  beyond  the  return  of  legal  process  shall  not 
be  deemed  or  taken  as  any  part  of  the  time 
limited  hj  law  for  the  commencement  of  such 
action." 

To  bring  the  notes  in  controversy  within  the 
terms  of  Uiit  ttatute,  Mayfield  oizered  to  the 
District  Court  evidence  tending  to  show  that 
Rotchford,  Brown  &  Co.,  the  payees,  were 
domiciled  in  the  City  of  New  Orleans,  and 
were  doing  business  there  when  the  city 
was  taken  oy  the  Federal  forces  in  1862,  and 
that  Shepherd  Brown,  one  of  the  members  of 
the  firm,  was  in  the  city  in  1864,  and  that  May- 
field,  the  appellant,  was  also  a  resident  of  New 
Orleans. 

He  also  introduced  testimony  tending  to 
show  ^t  the  United  States  had  no  lurisdiction 
over  the  Parish  of  Rapides  during  tne  war,  ex- 
cept a  military  one,  and  that  such  military 
lurisdiction  lasted  for  but  a  short  time;  that  the 
Federal  troops  came  to  Alexandria,  the  county 
seat  of  Rapiaes  Parish,  about  March  17, 1864, 
and  remained  in  possession  thereof  until  about 
May  15th,  when  they  departed;  that  before 
leaving  they  burned  the  Town  of  Alexandria, 
including  tne  court  house,  after  which  there 
was  a  state  of  disorganization;  there  was  no 
court  and  there  were  no  officers  in  the  parish 
untfl  after  July  9.  1866;  that  Mrs.  Winn,  the 
executrix,  had  ^ne  as  a  refugee  to  Texas,  and 
no  service  could  have  been  marie  on  her  from 
the  time  the  court  house  was  burned  until  she 
returned  to  Rapides  Parish,  in  December,  1866. 
This  testimony  was  uncontradicted. 

Upon  this  evidence  the  District  Court  de- 
cided that,  conceding  that  the  acknowledgment 
of  Mrs.  Winn  as  executrix  was  not  indorsed  on 
the  nine  notes  until  some  day  between  the  first 
and  tenth  of  January,  1866,  yet  the  prescription 
of  the  notes  were  suspended  by  the  Act  of  Con- 
grett  above  recited  for  a  period  sufficient  to 
save  them  from  the  bar  of  Article  8540  of  the 
Code  of  Louisiana,  and  thereupon  rendered 
Judgment  that  the  claim  of  Mayfield  was  a  valid 
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t  Cotm  or  ras  tJitmED  States. 


Mn.  Wim  aad  IhiBaie  cwried  thi«  Jndg- 
menl  lo  Ike  ScpvcMe  Oooit  of  LooidaiM  for 
icriew.  nat  coon,  *»'"™'"'f  tlut  tlia  facts 
which  tke  ecidcaee  intradaced  in  the  Dutrict 
Cant  t^ided  to  {vone  wen  cBteUnbed,  n- 
Tened  tfae  ^jtmh  of  tlu  distnct  court 
«B  tke  moBd  Unrt  Uw  Act  of  Coagtem  oa 
wUck  JlsTfidd  rdied  to  so^tend  prescrip- 
tioo  apfttfg  ooIt  to  cuiKB&iid  procccdinffs  ni 
'  the  conna  of  tt»  United  StUe^  and  not  to 
tminet  and  pnxcedinKB  in  the  otnirta  of  Qm 
Stalw.«ad  that  tbedaun  of  Hajfleld  was  tbere- 
foR  prescribed  wbcn  Mra.  Winn,  the  execntriz, 
nadaUKilc  to  acknowledfte  it  in  Janoaiy,  1886l. 

The  piesait  writ  of  error,  med  out  by  Hay- 
tMd  bni^tbe  Jodgmoitof  iheSapremeCoort 
ot  Iiooisiana  under  nriew. 

Jtaws.£.T.MraviekaiidJI.  jr.  SkiUer. 
for  pi'inHg  in  txior. 

Mr.  6ws  A.  Breanx,  for  defoidanta  in 

CRW. 

Mr.  Jtutie^  Wooda  deliTerad  the  opinioo  of 
the  court: 

li  b  wdl  settled  in  Looiaiuia  that  when  a 
claim  acainsl  a  Bnccosston  baa  ixat  fonnally 
Acknowledged  by  the  executcM-  or  administrator, 
no  suit  should  m  bnxii^t  npon  it,  and  no  suit 
or  otiMT  piocMding  It  neoesNiT  to  prennt  pre- 
trription  a*  km;  as  the  proper^  of  the  suocea- 
Mivi  ranains  in  the  handa  of  the  executor  or 
adminis&at»  under  administration.  BenAme 
T.  .'^df'-n'.  *t  La  Ann..  SSS;  Jfantut  y.  Quit- 
tMB.  31  U.  Ann., n3: fiATtT.Bmui*,  82 La. 
Ann.  337:  CTMrl»B-v.  Zm^  S3  La.  Aon.,  805; 
^>«MH>T.r«lm.tllU.a.8IO  [Bk.8S,L.ed. 
U7],  If,  th«f«&»«,  the  at^nowledgmeot  of 
Mrt.  Winn,  execurii,  made  in  January,  1666, 
wMe  made  befOre  the  notes  were  prescribed. 


mtkn.  Ttw  notes  were  all  baned  in  Novem- 
txrand  Dec«mber,  1865,  by  the  prescriptioD  of 
tiTf  jttn  eauUiabed  by  Article  8,540  of  the 


\  therefore,  tamed 

8ii|tnMne  Court  of  Louisiana  upon  the  qoeMioo 
wlH'Ibef  the  Act  of  Congicas  was  applicable. 
Thai  cturt  decided  th&t  it  was  not,  and  denied 


lltoSiipmDe  Court  of  Louisiaiia  was  wrong  up- 
»n  this  point,  this  court  has  jurisdictioa  to  le- 
"firw  and  rcv-erse  its  Judgment    U.  8.  Revised 

rtir  fitrtt  of  tbe  cmae,  as  shown  by  the  record, 
U)ii^ll  wiihfnlbetermsof  the  ActofCongresg. 
rii<:  iwrWi  iif  Bapidea  was  within  tbe  Confed- 
riwir  tiiHw  during  tbe  entire  period  of  the  dyil 
"i\»r,  r\iTt>i  for  a  few  weeks,  when  It  was  oc- 
iHitMol  by  the  Fvdenl  tioops.  The  antbority 
m(  ilio  l'»ilrtl$iaiN  was  re-established  OTer  tbe 
I'liv  .^  Now  f>ri<«ns  on  May  1, 188S.  The 
m.vn'-  v'f  th*  ntttw  were  shown  to  have  been 
>I.>i>ii.-iIiaI  111  ttw  lily  at  that  lime,  and  as  there 
1»  iii>  r\  iiliniif  thai  Ihey  afterwards  changed 
llini  tttiiuii'il,  th«  jitwiiRipIioD  is  that  it  con- 
iiinirtl  iiii.lii.nsv»i.  /V>*.r*T.  T.  S.,98U.  8., 
<h>M)lk  tKt.  L.«*l.  M»].  Mayfleld  is  shown  to 
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ptilKive  to  bim,  and  chose  rather  to  hope  that 
Lis  brother  would  ulthnately  fulfill  his  promise 
to  acoount  to  him  and  render  to  him  what  was 
his  due. 

Upon  his  return  from  Europe  in  December, 
1856,  Angelo  was  possessed  of  but  scanty  im- 
mediate means,  whilst  the  defendant,  Antonio, 
had  at  his  disposal  much  wealth.  Angelo  re- 
mained in  Mobile  after  his  said  return  until  his 
death,  which  occurred  May  1,  1874,  and  was 
in  a  condition  of  poverty,  and  at  times  almost 
of  distress,  and  died  leaving  his  family  in 
want. 

The  translation  of  the  letter  of  May  6,  1847, 
(Exhibit  D,)  written  by  Antonio  to  An^o, 
contained  the  following  passage:  ''2.  Furuier, 
the  certificate  made  by  the  hand  of  a  notaiy  as 
(that)  I  hold  $10,000  of  thine  in  my  hands,  which 
I  pay  thee  interest"  This  is  the  only  part  of  the 
letter  pertinent  to  the  case.  The  translation  of 
the  letter  of  March  7,  1848  (Exhibit  E),  con- 
tains the  following  passage,  which  is  the  only 
one  referring  to  the  present  controversy: 

'*Nowletus  speak  a  little  of  our  aSfairs.  I 
will  tell  thee  that  I  have  arranged  the  accounts 
tbefirst  of  November,  on  which  the  profit  of 
the  affairs  which  we  hold  together  are  ^,(X)0; 
$4,000 1  have  marked  them  for  thee  to  thy  cred- 
it, which  I  wish  that  thou  make  me  know  what 
I  must  do  with  it.  If  thou  wishest  that  I  send 
them  to  thee,  or  wishest  that  I  should  do  busi- 
ness with  them  for  thy  account  Since  thou  hast 
left  I  have  madepurchases;  the  house  in  which 
I  am,  $1 8^000.  Ihave  had  a  very  beautiful  one 
built  on  Dauphin  street,  cost  $7,000;  bou^t 
one  in  the  same  street,  which  thou  knowest, 
where  Colobo  keeps  his  barroom,  cost  $6,000, 
thus  counts  6  houses  which  we  hold.  The  ne- 
groes give  me  of  interest  the  sum  of  $4,500  a 
year  without  our  trade.  Thus,  dear  brother, 
thou  knowest  weU  what  is  mine  has  been  and  al- 
ways will  be  thine,  and  thou  I  am  persuaded  thy 
sentiments  are  the  same.  For  this  I  wish  to 
tell  thee  thou  hast  no  need  that  the  interest 
should  keep  thee  melancholy." 

Exhibit  F,  appended  to  the  bill,  is  a  copy  of 
a  petition  filed  by  Antonio,  in  a  suit  brought 
against  him  in  the  Chancery  Oourt  of  Mobile 
County  by  the  administrator  and  heirs  of  An- 
gelo, to  enforce  the  same  trust  set  up  in  this 
case.  Antonio  in  this  petition,  which  was  un- 
der oath,  after  denying  that  he  was  indebted  to 
his  brother  Angelo  at  me  time  of  his  death,  in 
any  amount  whatever,  stated  that  the  bill  filed 
against  him  required  him  to  admit  or  deny  the 
making  of  a  writing  under  his  hand  acknow- 
ledging the  trust  set  up  in  the  bill;  and  as  the 
writing  was  aUeged  to  have  been  made  more 
than  thirty  years  before,  he  could  not  answer 
the  averment  of  his  having  executed  a  writing 
of  the  effect  charged  vnthout  seeing  it  and 
prayed  that  the  plaintiffs  in  that  case  mieht  be 
required  to  submit  the  same  to  his  inspecUon. 

Exhibit  F,  attached  to  the  amended  bill, was 
an  affidavit  made  and  filed  in  the  present  cause 
by  Antonio,  in  which  he  stated  that  it  was 
wholly  untrue  that  he  was  in  any  manner  in 
indebted  to  the  heirs  of  Angelo,  as  charged  in 
the  biU;  that  Angelo  returned  from  Europe  to 
Mobile  in  the  vear  1858,  a  fact  not  mentioned  in 
the  bill,  and  that  while  so  in  Mobile,  and  before 
he  left  again,  a  full  settlement  was  made  be- 
S8S 


tween  him  and  the  affiant  of  all  matters  of  v 
count  and  that  in  such  settlement  a  balance  c 
over  $900  was  found  to  be  due  the  affiant  f roi 
Augek), which  he  had  never  paid.  Theaffldi 
vit  further  stated  that  about  the  year  187 
Angelo  had  a  daimupon  an  insurance  oompan 
for  property  destroyed  by  fire. which  became 
subject  of  liii^Liun;  that  being  destitute  c 
means,  Angelo  applied  to  affiant  to  lend  hh 
money  to  support  ids  family  until  he  could  n 
cover  the  insurance  money,  and  affiant  lei 
him  $800  on  his  agreonent  to  repay  the  loa 
out  of  Uie  imuranoe  mone^  when  otdlectec 
that  Angelo  compromised  ms  demand  agaii9 
the  insurance  company  for  $8,000,  and  hi 
creditors  set  up  thev  daims  against  the  fan 
in  the  chancery  court  and  that  in  that  pn 
ceeding  Angelo  filed  the  following  affidavit: 

"That  he  Is  entirely  destitute  of  property  .e: 
cept  the  money  and  proceeds  coming  to  hu 
from  the  said  policy  of  insurance.  Thl^itcoi 
stituted  all  the  property  he  had  in  the  work 
except  a  few  articles  of  household  fumito] 
and  wearing  apparel  for  his  family,  which  li 
is  advised  by  law  is  exempt  from  executicHi  an 
levy.  And  this  afiSant"  Angelo,  "  now  ebo^ 
to  the  court  that  he  is  advised  by  counsel  thi 
he  is  entitled  to  $1,000  as  exempt  from  attad 
ment  levr  or  gandshment,  ana  he  daims  th 
amount  shall  to  left  to  him  unaffected  by  cret 
itors  or  any  of  their  prooeedinga  in  thia  cause, 
etc 

The  affidavit  of  Antonio  (Exhibit  ¥)  farth< 
stated  that  he  reodved  out  of  said  insuran< 
money,  on  his  daim  for  the  money  lent  to  Aug 
k),  the  sum  of  $829.d7,  and  the  other  creditoi 
got  a  Uke prorata  share  out  of  the  same  fun^ 

Antonio  PhUippe.  Angela  F.  Philippi,  ii 
dividuallv  and  as  adminiStratrix  of  the  estal 
of  Angdo  M.  Philippi,  and  the  brothers  as 
sisters  of  the  plaintiff,  diUdren  and  heirs  < 
Angelo  M.  Philippi,  were  made  defendants  ( 
the  t)ill.  The  prayer  was  for  a  settlement  ( 
the  partnership,  and  an  account  of  its  inoper^ 
profits  and  gains,  and  for  a  settlement  of  tl 
trust,  and  that  Antonio  Philippe  miffbt  be  d 
creed  to  pay  over  to  Angela  F.  Philippi,  th 
administratnx,theone  half  of  all  the  gains  an 

Sroflts  of  the  partnership,  with  interest,  and  I 
diver  to  the  plaintiff  and  to  the  defoidant] 
heirs  at  k'v  of  Angdo  M.  Philippi,  all  the  re 
estate  purchased  bv  him  in  his  own  Dame,wil 
the  trust  funds  belonging  to  Angdo,  or  wit 
his  share  of  the  profits  oi  the  partnership,  an 
for  a  partition  between  Antonio  Philippe  an 
the  hdrs  of  Angdo  M.  Philippi  of  all  lan( 
hdd  by  the  former  in  his  own  name,  purchase 
with  the  joint  funds  of  himself  and  Angdo  1 
Philippi,  and  for  other  rdief . 

The  defendant,  Antonio  Philippe,  demunt 
to  the  bill,  and  for  grounds  of  demurrer,  b 
sides  others,  alleged  that  the  cause  of  actic 
set  out  in  the  bill  was  stale  and  barred  by  tl 
Statute  of  limitations  of  Alabama,  and  thi 
the  plaintiff,  being  merdy  one  of  the  hdrs  i 
law  of  said  Angek)  M.  Philippi.  was  not  eni 
tied  to  the  relief  praved  hi  the  bill.  The  Ci 
cuit  Court  sustamea  the  demurrer  and  dj 
mimed  the  bill,  and  the  plaintiff  appealed. 

Messrs.  Frederick  C.  Brombecy*  Lutk 
R,  Smith  and  W.  BalUU  Phillips,  for  app< 
lant: 
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tttmi  chsnd  b  Uie  bill  were  created 
Wa  tetfj  17.  1858,  tbe  date  when  the 
Ci*  ml  ioh)  cflect  in  Akbanu. 
.%vT.A«,96JUi..431. 
^koa  to  aid  dale  trusts  in  lands  coald  be 
aadlir^iBAlibima. 
.ter.ABUr.6S  Ala.,  579. 
M^  il  WN  imnecesiQfy  to  set  out  the 
nap  (vidadair   a  trust.    They  are  evi- 

ahpTjMi^iaAk,475;l  Peny^Tmsta 

AikMi  vritta  b^  the  appellee  are  suffl- 
« Mfaw  of  trcM  chamd  in  the  bilL 

•nm,TiMi(S  mL),  sec.  St;  Browne,  Stat 
^MSillniaLSe,  M;  4  Kent.Com.  (11 
*.•».!  Wiik.  R  P.  (8  ed.).  468;  Bam* 

tAMMmpunlTCfeatiirea  of  statute. 
riiJInpMR,  I8U.,  489  (Bk.  25,L.  ed.95.) 
te  b  ao  Mate,  Hid  there  never  has  been 
I  ihte  a  attBte  of  Limitations  applica- 


iT.  Onmiem,  69  Ak.,  880;  Oytff  t. 

»iii..iqe. 

«dM  OS onfy be  barred  by  the  open 
'^  MiiHi  kUiog  of  the  trostee,  adversely 
-  M^^  ^  imr,  long  enough  to  raise  the 
^■■piacf  ntdement 

;AB7.tMto  a  ed.),  seca.  868.  866,  871: 
**'  Ar^a^iAL.  18  Wall.,  609  (85  U. 
*  U  ft.  L  d.  908);  ifeaiivdar  V.  JVcJAirrgf, 

22>tebn  raniogidTendT  to  Angelo, 
'VHMhne  wmnwiced  to  do  so eiiiier 
*«»hr.  WMi  Prom  December,  1856» 
\<>^ai  1939,  tbe  date  of  filing  of  the 
"»9iyiW  cf  ths  war  muat  be  deducted, 
\  teifril  l|,18Sllo  April  2,1866: 

rr  *^  ^  Amm  t.  mrtfard  Ins, 
JtiLMilOU.  a.bk.  20,  L. ed.  490); 


*  * Ni«<»,  U  Wall,  Tdo  (79  U.S..  bk. 
■ .' * «k  fl.  a  9  Wall, 687  (76U.  S.,  bk. 
'  ^^^  AM  T.  Imumiui  Aolf  Bib.,  98 
^'Jk«.Led.81«. 

^^*|I^M  «a  reqidred  in  Alabama  to 
.^^ ^ynmmptkn  of  a  aettlement 

•?i  •**•  ^^  Ak..  108;  Earri$im  t. 
'\ll  Ak, »;  ife^lfCWr  T.  Cbrr^.  82 

Jj*^*"^  «bat  State.courU  of  equity 
T>""rAt8lBM(eorLimitationa  at  law. 
I  *•  ita*r,61  Ak.,680;  BitMdl  t.  J^*r, 

/■^•^•^■kf  fBoewlIy  do  not  follow 
M'Jw  » Baiininns,  whan  manifest 
l^**  ^iritt  woohl  ba  wrought  by  so 

i?iM  <*^. "  ^W.  Rep.,  878. 
.y^ilwms  fbDowthc  state  couru 
'^^•tatartpB  in  equity. 

•  vTTl?^^'  •  Wheat.  912;  Pa^ne 
*«^T  WA,  fli(74,U.  a.  Ml  19,  L.  ed. 

^^»  A^  I  XcCrary,  168. 

..*  *^M  vfl  bt  opcaad  for  fraud  after 


a  settlement,  even  after  a  lapse  of  twenty-three 
years." 

1  Dan.  Ch.  Pr.  (4  Am.  ed.).  667;  Miehoud  v. 
Girod,  4  How.,  661;  Marki  v.  PeU,  1  Johns. 
Ch.,594. 

M€99r$.  John  A*  Campbell  and  K  PtUafu, 
for  appellees: 

The  causes  of  demurrer  assigned  are  the 
Statutes  of  Limitations  of  the  State  of  Alabama. 
By  the  Code  of  Alabama  the  statutes  are  the 
same  in  chancery  as  at  law,  and  actions  for  ac- 
counts and  bills  for  account  are  subject  to  the 
same  limitation. 

Code  of  Alabama,  sees.  8224,  8274,  8758; 
NetOet  Y.  NetU69,  67  Ak.,  599;  Ooadtoyn  y. 
Baldwin,  59  Ak.,  127;  Aikew  ▼.  ffooper,  28 
Ak.,  686;  PMlippi  v.  Philippi,  61  Ak,  41; 
Wagner  v.  Baird,  7  How.,  284;  2  Stoiy,  Eq., 
sees.  1884, 1520;  ybyet  y.Oraiolla/,  L.  RlOCh. 
D..  81;  Caudrey  Y.QiUiam,  60  Mo.,  86. 

The  plaintiff  is  bound  by  the  lapse  of  time 
*  •  ♦  laches  *  *  *  the  absence  of  valid  evi- 
dence of  title  or  of  a  trust 

PhUippi  V.  Phmppi,  9upra. 

Mr.  JuiUeeWoodm  delivered  the  opinion  of      [156] 
the  court: 

We  think  that,  upon  the  face  of  the  amended 
bill,  it  is  apparent  tnat  the  plaintiff  is  not  enti- 
tled to  relief . 

It  appears  from  Exhibit  Q  that  Antonio 
Philippe  contended  that  in  the  year  1858  he 
made  a  full  settlement  wiw  Angelo,hi8  brother, 
and  that  in  such  settlement  thmwasa  balance 
due  to  him  from  Angdo  of  over  $900,  which 
the  latter  had  never  paid.  There  is  no  aver- 
ment in  the  bill  that  after  1858  there  was  any- 
thing due  to  Angelo,  from  Antonio  Philippe  on 
account  of  the  trust  property  or  partnership 
business.  It  is  true  the  bill  all^o^  that  in 
1856,  when  Angelo  returned  to  Mobile  from 
Corsica,  Antonio  promised  to  render  an  account 
of  the  partnership  and  trust  affairs,  and  make 
a  final  settlement  of  the  same,  but  this  falls 
short  of  an  acknowledgment  Uiat  there  was 
anything  due  to  Anffelo,  either  on  account  of 
the  trust  or  partnership  property.  The  bill  is 
btfe  of  any  averment  that  on  a  settlement  of 
the  trust  and  the  partnership  there  would  have 
been  anything  due  to  Angeio.  The  complaint 
of  the  Dill  is  simply  that,  upon  the  return  of 
Angelo  M.  Philippi  to  Mobile  in  1856,  Antonio 

Sromised  to  render  an  account  and  make  a 
nal  settlement  of  thdr  joint  affairs,  but  had 
never  done  so. 

But  aside  from  this  defect  in  the  bill,  we  think 
it  sufficiently  appears  on  its  face  that,  if  any 
ground  for  relief  is  therein  set  forth,  it  is  stale 
and  prescribed  by  lapse  of  time,  and  therefore 
not  entitled  to  the  favor  of  a  court  of  equity. 

ConcecUng  what  is  contended  for  by  the 
counsel  for  plaintiff  that  the  Statute  of  Limita- 
tions does  not  run  against  an  express  trust,  it 
must  be  borne  in  mind  that  this  rule  is  subject 
to  the  qualification  that  when  the  trust  is  repu-  L  1«>  •  J 
diated  oy  dear  and  unequivocal  words  and  acta 
of  the  trustee  who  claims  to  hold  the  trust  prop- 
erty as  his  own,  and  such  repudiation  and  claim 
are  brou^t  to  the  notice  of  the  beneficiary  in 
such  manner  that  heis  called  upon  to  assert  his 
equitable  rights,  the  Statute  of  Limitations  will 
begin  to  run  from  the  time  such  repudiation 
ana  claim  came  to  the  knowledge  of  the  bene- 
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fichiry.  iV«ttM<v.Gfra<«, 6 Wheat.,481;  OUwty. 
/Vtf^^SHow.,  883;Bad^tfrv.&ifew,  3  Wall.,  87 
m  U.S.,  bk.  17,  L.  od.  836];  Kane  v.  Bloodgood, 
1  Johns.  Ch.,  90;  Bright  v.  iMerton,  2  De  G. 
F.  &  J.,  «06;  WedderJmm  v.  Wedderbum,  4  M. 
<&  Or.,  52;  Merriam  v.  Edssam,  U  Allen,  622; 
Atty-Om.  y.  Federal  Street  Meeting  Eotiee.  8 
Gray,  1;  WiUiami  v.  Fint  PreAy,  Soc,,  1  Ohio 
St.,  478;  Turner yr.  Smith,  11  Tex.,  620. 

The  role  applicable  to  cases  of  this  kind  has 
been  dedared  by  the  Supreme  Court  of  Ala- 
bama in  the  case  of  Nettles  v.  Nettles,  67  Ala., 
699,  to  be  as  follows:  ",  It  is  true,  as  a  eeneral 
rule,  that  when  the  relation  of  trustee  and  cestui 
que  trust  is  uniformly  admitted  to  exist,  and 
there  is  no  assertion  of  adverse  claim  or  owner- 
ship by  the  trustee  Japse  of  time  can  constitute 
no  bar  to  relief.  JBut  when  the  trust  relation 
is  repudiated,  or  time  and  long  acquiescence 
have  obscuied  tiie  nature  and  character  of  the 
trust,  or  the  acts  of  the  parties  or  other  dream- 
stances  give  rise  to  presumptions  unf avot&ble 
to  its  continuance,  in  all  sudi  cases  a  court  of 
equity  will  refuse  relief  on  the  ground  of  lapse 
of  Ume,  and  its  inability  to  do  complete  fus- 
tice."  See  also,  OoodwynY.  Baldwin,  59  Ala., 
127;  PhUippt  v.  Philippi,  61  Ala.,  41;  Maury 
V.  Mas(m,  8  Port.,  211;  LandsdaleY,  Smith,  106 
U.  S.,  891  [Bk.  27,  L.  ed.  219]. 

ft  is  plain  upon  the  face  of  the  bill  that  An- 
tonio Philippe,  from  and  even  pnor  to  the  year 
1856,  claimed  as  his  own  all  the  property  which 
the  bill  alleged  had  been  originally  t)ought  with 
trust  or  partnership  funds,  and  that  the  know- 
led/^  of  this  claim  was  brought  home  to  Angelo 
M.  Philippi.  When  the  latter  returned  to  Mobile 
ill  1856  he  found  Antonio  Philippe  in  the  pos- 
session and  enjoyment,  and  holding  by  title  in 
his  own  name,  all  the  property  charged  to  be 
trust  and  partnership  property.  And,  although, 
according  to  the  averments  of  the  bill,  he  prom- 
ised to  render  an  account  of  the  pamershipand 
trust  affairs  and  make  a  final  settlement  Uiere- 
of ,  he  never  did  so;  but  from  the  year  1856, 
down  to  the  death  of  Angelo  M.  Philippi,  a 
period  of  eighteen  years,  and  down  to  the  com- 
mencement of  this  suit,  a  period  of  over  twenty- 
three  years,  he  maintained  his  possession 
and  used  and  enjoyed  as  his  own  the  property 
and  its  issues  and  profits.  During  all  the  pe- 
riod between  1856  and  his  death,  Angelo  H. 
Philippi  lived  in  the  same  dty  with  Antonio 
Philippe,  in  poverty,  and  some  of  the  time  in 
distress  for  want  of  means;  but,  so  far  as  ap- 
pears by  the  averments  of  the  bill,  ti^e  latter 
never  |Mdd  him  any  part  of  the  proceeds  of  the 
large  property  which  the  bill  avers  he  was  hold- 
ing in  trust.  There  could  be  no  dearer  line 
of  conduct  on  the  part  of  Antonio  Philippe  to 
show  his  repudiation  of  the  alleged  trust  and 
his  daim  of  title  to  the  alleged  trust  property; 
and  all  was  of  necessity  known  by  Angdo. 

This  daim  of  title  was  acquiesced  in  by  An- 
gdo,  for,  notwithstanding  his  poverty  and  dis- 
tress for  want  of  means,  so  far  as  appears  by 
the  bill,  he  never  after  the  year  1856  requested 
of  Antonio  a  settlement  of  the  trust  or  demand- 
ed from  him  any  part  of  the  trust  or  partner- 
ship property,  or  the  proceeds  of  dther,  but  ap- 
plied for  and  accepted  money  from  him  as  a 
loan,  and  repaid  it  as  far  as  nis  means  would 
allow. 
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It  is  not  averred  that  he  was  ignorant  of  ani 
of  the  facts  on  which  his  rights  rrated,  or  tha 
they  were  fraudulently  concealed  from  him 
but  merdy  that  he  was  not  fully  informed  o 
his  rights  and  remedies  under  the  law,  and  th 
bill  putinly  intimates  that  he  declined  to  sue  hi 
brother,  not  because  he  was  not  informed  c 
the  facts  of  his  case,  but  because  a  suit  with  a 
near  a  relative  was  repulsive  to  him  and  hi 
cause  he  trusted  in  his  brother  to  do  him  jni 
tice. 

It  appears  from  the  bill  that  the  present  sui 
was  not  brought  for  more  than  twen^-thrc 
years  after  the  claim  of  title  to  the  alleged  trui 
and  partnership  property  was  thus  set  up  b 
the  acts  of  Antonio,  and  after  an  acquiescenc 
therein  of  Angelo  during  the  residue  of  hi 
life,  a  period  of  eighteen  years^ 

The  longest  period  prescribed  by  the  law  < 
Alabama  within  which  actions  may  be  Inroii^ 
is  twenty  years.  Code  of  Alabwna  of  187< 
sections  8!^  to  8281,  inclusive.  And  by  tl 
provision  of  section  8768,  the  same  Ihnitatioi 
apply  to  suits  commenced  by  bill  in  equity. 

It  IS  well  settled  by  the  dedsionB  of  the  8i 
preme  Court  of  Alabama,  that,  even  in  the  a 
senoe  of  a  statute  of  limitations,  if  twent 
years  are  allowed  to  dapse  from  the  time 
which  proceedings  could  have  heea  institute 
for  the  settlement  of  a  trust  without  the  coi 
mencement  of  such  proceedings,  and  there  h 
been  no  recognition  or  admission  within  tfa 
period  of  the  trust  as  continuing  and  und 
diarged,  a  presumption  of  settlement  wou 
arise  operatmg  as  a  positive  bar.  Bhodes 
Turner.  21  Ala.,  210;  BlackweU  y.  Blaektoe 
83  Ala.,  67;  Warleyv,  High,  40  Ala.,  171;  12^ 
land  v.  Morton,  41  Ala.,  844;  Harrison  v.  E 
fo'n,  54  Ala  ,  552;  Qreenleesv,  Oreenlees,  62 Al^ 
880;  MeOarty  v.  MeCarty,  74  Ala.,  546. 

The  same  general  rule  has  been  laid  doi 
by  this  and  other  courts  as  the  settled  law 
equity  jurisprudence.  Elmendorf  v.  Tayli 
10  Wheat.,  152;  Bowman  v.  Wath^,  1  Hoi 
189;  Wagner  v.  Baird,  7  How.,  234;  Kane 
Bloodgood,  7  Johns.  Ch.,  90;  Hovenden  v.  Lt 
AnneOey,  2  Sch.  &  Lef.,  686:  Marquis 
Ckolmondeley  v.  OUnion,  2  Jac.  &  Walk.,  1^ 
These  authorities  are  pertinent  and  condu^ 
of  the  present  case. 

We  have  been  referred  by  counsd  for  app 
lant  to  section  2  of  ordinance  No.  5,  adopi 
on  September  27, 1865,  by  the  Alabama  O 
sjtitutional  Convention,  then  assembled,  whj 
provided  that,  "  in  computing  the  time  nee 
sary  to  create  the  bar  of  the  Statutes  of  Limj 
tion  and  non-claim,  the  time  elapsing  betwi 
the  11th  of  January,  1861,  and  tne  passage 
this  ordinance  shall  not  be  estimated";  and 
Is  insisted  that,  after  deducting  the  period  mi 
tioned,the  defense  of  the  staleneas  of  the  plaj 
iffs  claim  is  not  sustained.  The  authoril 
already  dted  are  an  answer  to  this  contentii 
But  it  has  been  expressly  hdd  by  the  Supre 
Court  of  Alabama  that  the  time  during  wb 
liie  Statutes  of  limitation  were  suspended 
the  ordinance  above  mentioned  is  not  to  be 
ducted  from  the  period  of  twent]^  years, 
lapse  of  whidi  raisies  the  presumption  of  p 
ment  and  satisfaction,  and  creates  a  posil 
bar.  unless  within  that  period  there  has  b 
some  recognition  of  the  U«tiiliUr  which  i 
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Wbvblkr  ▼.  Nbw  Brunswick  and  Canada  R  R.  Co. 
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tmfH  n  albroe.  H^rrimm  ▼.  H^n,MeCartp 
r  Mr%.  «ii  tnprm.  No  such  recognition  is 


r«jibicli!ri  case  appears,  therefore,  upon 
3rUio<  fail  biU,to  be  stale  and  unworthy  the 
!ii«  ^  t  coon  of  equity. 


fl.  MeEflonef,  Gkrk,  Sup.  Oourti  U.  8. 


I     1 1  WHEELER  &  CO.,  Plff$,  in  Err, 

m  B8C58WICK  AND  CANADA 
EAILROAD  COMPANY. 

flK  &  C  Bepor:ei^  ed^  SMO) 


nf—how  annvJUM  or 
a»  to  quantity. 


modify  a  oontimct,  fairly  made, 

of  both  parties:  tbe  same  meet- 

anf  rif— ry  to  make  It. 

upon  a  eoDtiBct  for  the  sale  of  a 

—,  of  old  rmik  by  a  raOroad  company. 

ft  nvtev*  of  the  ertdenoe,  that  a  contraoi 

tU  aarttaa;  that  It  bad  not  been 

c  Miffa;  that  the  company  was  not 

mttmg  tt  am  and  that  It  had  the 

loe  Its  own  construction  and  refer 

to  the  oourta  If  neceamry. 

to  accept  from  two  to  six  hun- 


^*^  a  IB  nTwuMiit  to  accept  any  number 
w»^  ttpcxyreved  Umtta.  the  option  bdln«r  with 
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mOR  to  the  Circuit  Court  of  the  United 
tanUx  the  District  of  Connecticut. 
«  teery  sod  facu  of  the  case  fully  ap- 
^-*afttopiBioaof  the  court 
■vi  E.^.pk^^  J.  K.  Beaeh  and  /. 
■  M.  for  pUntiA  In  error. 
-  ^  «is  aa  actoal  misunderstanding  be- 
•^  te  piiiartffi  in  error  and  the  agent  of 
is  smr  at  the  time  the  written 
VM  made,  in  reference  to  the  kind 
idsd  by  hs  language,  the  one  un- 
the  word  to  mean  gross  tons,  and 
it  to  mean  net  tona, 


*  a  T.  (hrrim^ttm,  S  Conn.,  857;  B,  R. 
'^i<fa«a,M Coos ^516;  EUammw.  Hen- 
!*•*  Vksst.  229;  Utley  t.  Ihnaldmm,  94 
;  C  a.  $4,  L.  ed.  5«);  Pollock,  Cont  418. 
-  ta  «MBmnia  la  the  Tote  and  in  the  letter 
is  error  are  to  be  taken  as 
todeodTethe  plaintilb 
**^  •  the  Cbmlft  Court  has  found  them 
'^^■s.  then  tbe  defendant  in  error  is  es- 
"M  fa«  dcayiBC  tbeir  truth,  after  they 
*^  ^sasJ  «■  by  tbe  plaintiffs  in  error  to 
mmmuL,  Ooe  is  estopped  from  setdog 
**«i^rx thss  can  only  be  esublished  by 
***/^  satrafk  aad  fraudulent  purpose  of 


^^  »  Hr.  »  Coaa.,  2»:  WitUon  t. 
•  ■••*-.  a»:  Didbtrmm  t  Oolffrote,  100 
.  '  ^*-  ».  U  ed.  «1«>;  Baker  r.  Humph' 
J^-l  %  M  (Bk.  95,  L.  »i.  1065). 

» »  sT  tha  pWatUb  In  error  fairly 
'■fcr  s  aafty.  And  failing  to  receive  it 
**'*4CM  t»  nademsmi.  as  they  did. 


Louisiana  v.  Mayor  of  N,  0.,  109  TJ.  8.,  288 
(Bk.  27.  L.  ed.  987). 

Mewrt,  C.  B.  Ing^rsoll  and  John  W* 
AlHng»  for  defendant  in  error : 

**  It  IS  notorious  that  the  transaction  of  the 
o/dinary  business  of  railways,  banks  and  simi- 
lar corporations  in  this  country,  is  without  any 
formal  meetings  or  votes  of  the  board  of  di- 
rectors. 

Hence  there  follows  a  necessity  of  giving  ef- 
fect to  the  acts  of  such  corporations,  accoraing 
to  the  mode  in  which  they  (*Jioose  to  allow 
them  to  be  transacted." 

Bk.  o/Middlebury  ▼.  B,  B,  Cb.,  80  Vt,  159; 

B,  Co,  Y.  Boitian,  15  Md.,  494;  AngeU, 
Corp.,  §§  231-284-291;  Pierce,  Railroads,  873 
(Isted,);  ifardnv.FeW,  110  U.  8..7(Bk.  28,  L. 
ed.  49);  Mining  Co.  v.  Bank,  104  U.  8.,  192 
(Bk.  26,  L.  ed.  7(m. 

The  act  of  Murcnie,  in  making  "  an  absolute 
and  final  unconditional  sale,"  shows  that  he  re- 
garded himself,  then,  r.s  having  power  to  bind  * 
tne  company. 

MeUedge  v.  Iron  Co,,  5  Cush.,  179. 

A  mere  misunderstanding,  as  to  the  con- 
struction of  the  terms  of  the  contract,  tbe  same 
being  fairly  made,  and  the  misunderstanding 
being  unknown  at  the  time,  is  no  sufficient 
reason  for  annulling  the  contract. 

Miller  V.  Lord,  11  Rck.,  11. 

The  statutory  definition  of  the  "  ton  "  Is  con- 
clusive, and  aU  the  parol  evidence  to  show  a 
different  meaning  was  inadmissible. 

EtaneY.  Myers,  25  Pa.  8t,  114;  Weaver  t. 
Fegdy,  29  Pa.  St.,  27;  2  Taylor,  Ev.,  §  1004. 

A  treaty  and  negotiation  for  a  variation  of 
an  agreement  will  not  amount  to  a  waiver  of  it, 
unless  the  circumstances  show  an  intention  of 
the  party  that  there  should  be  an  absolute 
abandonment  and  dissolution  of  the  contract. 

Murray  v.  Haru>ay,  56  N.  Y.,  847;  Sehvr 
ehardt  v.  AUem,  1  Wall.,  859(68 U.  8.,  bk.  17, 
L.  ed.  642;;  AOeolt  v.  MiU  Co.,  9  Cush.,  17; 
Utiey  V.  Donaldson,  95  U.  8. ,  29  (Bk.  24,  L. 
ed.  54);  HoUon  v.  McPike,  27 Kan.,  286;  Bobin- 
son  V.  Page,  8  Russell,  114. 

An  act  by  one  party  to  a  contract,  which  Ib 
to  be  regarded  as  an  act  of  repudiation,must  be 
of  a  dear  and  positive  character.  It  must 
carry  with  it  the  distinct  idea  that  the  party 
will  not  perform  the  contract  on  his  part. 

Hoehtter  y,  De  La  Tour,  2  E.  &  B„  689; 
Smoofs  Case,  15  WalL,  86  (82  U.  8.,  bk.  21,  L. 
ed.  107);  Avery  y,  Boufden,  5  E.  &  B.,  714;  Reid 
V.  Eoskins,  5  E.  &B.,  729;  Barriek  v.  Buha,  2 

C.  B.  (N.  8.),  668;  Price  v.  Dver,  17  Ves.,  856; 
Joyce  V.  Swann,  17  C.  B.  (N.  S.),  84. 

And  this  intention  to  repudiate  is  a  question 
of  evidence  and  not  of  law. 

Mersey  Steel  d  Iron  Co  v.  Naylor,  L.  R  9  Q. 
B.  Div..  648;  Freeth  v.  Burr,  L.  R.  9  C.  P.,  208. 

Mr,  Justice  Miller  delivered  the  opinion  of 
the  court : 

The  case  was  submitted  to  the  court  without 
a  iury,  and  the  question  to  be  decided  here  is, 
whether  on  the  finding  of  facts  the  Judgment 
for  plaintiff  below  is  nght. 

The  action  was  brought  by  the  Railroad  Com- 
pany on  the  following  agreement : 

**  New  Haven,  Jan'y  81,  1880. 
James  Murchie,  Esq., 

F.  Preset  N,  Brunswick  d  Canada  B  B, 
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miWflf  of  ft  IBHJllItiOB  pMKd  ■!  ft  dilfCtlBl* 

FdmMiylt,  188QL 

Tbal  the  foDowmf  ale  of  oldiftils» 
Bftde  bj  Mr.  Jftmes  MmcUe  to  Mean.  £.  8. 
Wheder^  Co.,  New  HftTcn,  Ooon.,  be  4oo- 
filmed:  Sold  Henn.  £.  a  Wbeder  Jk  Oa  one 
thoosand  tons  ot  old  nfls,  for  detnrery  in  Kew 
York  OT*  New  HftTen,  ftt  their  option,  before 
Angust  the  1st  next,  at  thixtr  doUan  (faO)  per 
pa*  ton  of  2,000  Ibe.,  the  auty  to  be  paid  by 
Wheeler  A  Co.,  and  abo  two  hnndrea  to  six 
hundred  tons,  for  deliray  in  l^ew  York  or 
New  Haven  between  Angoat  1^  and  Octo- 
ber Ist,  at  twenty-eUpht  ($28)  p^  ton  of 
2,000  Iba.,  the  dutj  to  be  p^d  by  Wheeler  & 
Co.  In  each  caae  cash  against  mvoice  bin  of 
lading.  Insurance  policy  in  satisfactory  com- 
piuy. 
True  copy:  F.  H.  Todd,  Prei," 

"New  Haven,  Feb.  28, 1880. 
James  Murchie,  Esq.,  Vice-Pret^t 

New  Brunswick  &  Caxuula  R  R  06. 

St.  Stephens,  Canada. 

Dear  Sirt  We  received  duly  your  favor  of 

the  17th  inst,  enclosing  what  purports  to  be  a 

Mi 


Oct.  Teio 

adopted  by  tli 

B.  *  C.  R  R  Co..  in  refa 

oi  old  rails,  made  by  to 

pany  to  us  on  the  3li 

that  this  resolution  wa 

of  form,  and 

for  our  inf orau 

was  made  at  tli 

3f  =j*  acgxiitioos  that  you  acted  sul 

.-  1=7  a^rproTil  by  your  company.    Vi 

'-oi  uea,  aad  midmtand  now,  that  tli 

on  bdialf  of  your  con 

ibflohrte  and  final,  unconditioiu 

We  do  Bot  ndentand,  further,  that  th 

forwarded  to  us  with  the  vie 

J  wsy  audifying  that  sale  in  any  < 

e  understood  at  the  time,  ai 
that  the  number  of  pounc 
s  ot  this  onotract,  there  being  no  co; 
the  contract  was  mad* 
i'^w  bat  2,340.  Old  rails,  like  r.tli 
pig  iron,  are  bought  and  soili  I 
not  only  in  this  market  but 
market.  The  custom  of  tl 
frmg  2,210  as  the  standard  number  < 
a  torn  ci  old  rails  is  universal,  ai 
be  nctwiBd  from  operating  on  contrac 
cciT  bv  ^H'^i^^  eooditions  fixing  some  otfa 
No  SQcfa  conditions  were  mentions 
of  your  company  with  us,  ai 
for  the  delivery  of  t] 
widan  the  dat<«  named  in  the  contrnct 
roar  eoopaay,  and  in  *groBS*  not '  net'  ton 
'We  Bake  no  doubt  but  that  your  tmderstan 
inr  of  tktt  contract  is  in  accord  with  om 
and  that  in  ao  far  as  this  resolution  fixes  a  d 
fereot  mnnher  of  pounds  for  each  ton,  that 
•o  fixes  them  by  an  oversight  on  the  part 
the  directors.  We  hope  to  near  from  you 
v^Mzr  early  convenience. 

Very  truly  youM, 

R  S.  Wheeler." 
No  answer  was  made  to  this  tetter,  nor  w 
asy  further  ccnreBpondence  had  until  Jn 
liUi,  when  the  railroad  company  notif 
Wheder  &  Co.  by  letter  that  th^  had  t 
1,000  tons  of  old  rails  ready  for  deliveiy  a: 


"  In  your  letter  to  James  Murchie.  as  vi< 
president  of  our  company,  of  February  28 
uuBt,  you  construe  the  contract  as  meaning  tt 
the  ton  of  rails  specified  in  that  contract 
2,240  lbs.,  or  the  poss  ton;  now,  without  wai 
ing  any  of  our  nghts  tmder  that  contract,  t 
to  avoid  dispute,  we  tender  you  the  delive 
of  the  thousand  tons,  at  gross  weight  of  2,2 
lbs.  to  the  ton,  and  ask  vour  determinatii 
whether  the  deliveir  shall  be  made  at  N< 
Haven  or  New  YorL 

New  Brunswick  &  Canada  Railroad  Ca 

By  P.  A.  Pike, 

Special  Agent.** 
To  which  reply  was  made  by  the  plainti 
in  error  as  follows: 

*•  New  Haven,  June  IHth,  1&?0. 

New  Brunswick  &  Canada  Railroad  Co. 

Gentlemen :   Your  letter  of  yesterday,  f 

vising  us  that  you  are  ready  to  deliver  to 

1,000  tons  of  old  rails,  and  asking  us  to  desi 

nate  a  port  of  delivery,  is  received. 

As  we  do  not  recognize  the  existence  of  a 
such  contract  cf  sate  as  your  tetter  conte 

lU  I. 


Whkkler  ▼.  New  Brumiwick  Am)  Canada  R.  K.  Co. 
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mk  nkve  lo  fautracdoni  to  offer  upon  the 

I:  ■  trae  tbtt  we  tried  last  winter  to  buy 
i  m  im  gnm  tons  of  old  rails  at  a  price 
n«i««kl  bate  netted  us  a  large  profit;  but 
kitehidtokiie,  atyour  company  insisted 
M%«eR  MObf  net  tons,  and  no  con- 
Planted  upon  which  we  could  base  our 
•a         V«7  tmlT  yours, 

E.  a  Wheeler  &  Co." 

oorrespondence  took   place  be- 

t in  August,  in  reference  to  the 

ifiM  teodeied  bjr  the  Railroad  Com- 

tke  daoae  of  the   contract    for 

boadred  tons  to  be  delivered  in 


TW  cnqft  finds  ai  a  fact  that  each  of  the  Par- 
ana Ai  IM  the  contract  was  made,  under- 
«^  te  Ik  word  "tons'*  meant  tons  of  2,240 
Man  ad  tkrs  was  no  misunderstanding  be- 
^^n  md  persons  fWh^eler  and  Hurchie)  as 
•  U  ttt  tent  ana  meaning  of  the  contract 
^snt  iki  fads  that  Hurode  was  duly  au- 
^tmd  to  mtki  the  contract  on  behalf  of  his 
od  it  rendered  Judgment  for  the 


Lbs 


for  error  that  no  legal  con- 
the  parties  to  the  action  was  ea- 


^  IW,  tf  say  oootnMit  existed  at  any  time, 
^  itedsat  fa  cfror  was  estoi>ped  from  set- 
^c  1^  at  MiBft  the  plaintiffs  m  error  by  the 
;«^ndbytbe  facUprored. 

^  j_wA  eootxact  existed,  it  was  repudiated 
■^  knaaied  by  the  defendant  in  error  in 
■A  aoHr  ss  tt>  discharge  the  plaintiffs  in 
^1^  fartber  obligation. 

i  ummm  were  more  than  plaintiff  was  en- 


•a. 


•  tok 


«nitf 


the  flnt  of  these  propositions,  it 

to  ssy  thmt  the  circuit  court  finds 

Iks  thoe  was  a  contract  made.    It 

«kr  fsctt  wliich  establish  that  orop- 

rad  controversy,  namely:  that  Mur- 

WkelcT,  who  signed  and  delivered 

vUehoonstitoted  the  written  ame- 

to  do  so  and  to  bind  the 

The  agreement,  on  its 

seantact.    The  court  finds  that 

as  Bisuke  or  misunderstanding  be- 

and  Murchie  as  to  the  number 

«kch  the  ton  should  contain. 

to  be  taken  as  the  foundation 
that  when  these  papers  were 
~  at  New  Haven,  January 
mi  ffOBsplrtad  contnct,  the  one  on 
■ii  waa  bffooght,  evisted  between 
tothasnU. 

third  ponnds  of  error  may 

What  was  done  by  tlie 

hkh  rrpodiated  and  termi- 

aad  discfaanred  Wheeler  A 

or  estopped  the  railroad 

letting  It  up  against  themf 

Bkiritd  that  to  annul  or  aet 

fairly  made,  requires  the 

BBftks  10  it,  as  it  dkf  to  make 

knw  been  tlM  same  meeting  of 

to  modify  or  aban- 

to  make  it    All  that 

reliance  is  placed, 

k  k  dM  two  letters,  one  writ- 

^fa  nfkr  tha  oootract  waa  coai- 


pleted  and  the  other  twenty-eight  days  after- 
wards 

The  first  of  these,  that  of  Murchie  to  Wheeler 
&  Co.,  inclosiog  the  resolutions  of  the  directors 
of  the  railroad  company,  so  far  from  repudi- 
ating the  contract  or  denying  its  force  and  val- 
idity, by  this  resolution,  in  express  terms,  af- 
firms it.  Though  the  contract  needed  no  rati- 
fication to  make  it  binding,  the  company  here 
ratifies  what  its  vice  preadent  had  done.  In 
doing  this,  it  thought  proper  to  place  its  own 
construction  on  the  word  "  ton,"  as  used  in  the 
contract;  but  neither  in  the  resolution  of  the 
directors  nor  in  the  letter  of  Mr.  Murchie  is 
there  the  slightest  intimation  that  a  difference 
of  opinion  on  this  matter  would  be  relied  on  as  [36] 
impairing  the  obligation  of  the  contract.  If 
thev  believed  that  their  construction  was  the  ' 
right  one,  it  was  the  simplest  piece  of  justice 
and  precaution  to  suggest  it,  leaving  the  ques- 
tion, as  by  law  it  must  be  left,  to  a  court  to  con- 
strue, if  the  difference  was  insisted  on  by  either 
party.  Finding  that  Wheeler  A  Co.  did  not  •  - 
concur  in  this  construction,  the  railroad  com- 
pany waived  their  view  of  it,  and  tendered  per- 
formance in  accordance  wiUi  the  view  of  the 
other  party. 

Looking  now  to  what  was  said  by  Wheeler 
ft  Co.  in  reply  to  this,  it  is  still  clearer  that  they 
did  not  entertain  for  a  moment  the  idea  of  an 
abandonment  or  rescission  of  the  contract;  but, 
on  the  contrary,  that  they  insisted  on  its  con- 
tinued existence  and  on  performance  of  it  ac- 
cording to  their  understanding  of  its  meaning. 
After  stating  that  they  did  not  understand  that 
the  contract  needed  the  ratification  of  the  com- 
pany to  make  it  valid,  they  say:  **  We  under- 
atood  then,  and  understand  now,  that  the  sale 
made  at  that  time  on  behalf  of  your  company 
was  an  absolute  and  final,  unconditional  sale. 
We  do  not  understand,  further,  that  this  reso- 
lution was  forwarded  to  us  with  the  view  of  in 
any  way  modifying  that  sale  in  any  of  its  terms. " 
Ccartainiy  this  was  a  fair  construction  of  the  res- 
olution. Then,  after  commenting  on  the  com- 
mercial meaning  of  the  w(»d  "tons."  which 
could  only  be  varied  by  expresa  conditions  in 
the  contract,  they  say:  "  ^o  such  conditions 
were  mentioned  in  the  contract  of  your  com- 
pany with  us,  and  we  look,  tker^ore^for  Ihs  do- 
awry  of  the  raiU  within  the  datee  ncmed  in  the 
contract  qfyour  company,  and  in  '  gross '  not 
•net'  tons.*^ 

They  then  add  their  belief  that  Murchie,  to 
whom  the  letter  was  addressed,  understood  the 
contract  as  Wheeler  did  as  to  the  number  of 
pounds  to  the  Urn. 

The  correspondence  ceased  here  until  the  time 
for  delivery  of  the  rails  arrived.  Nothing 
more  was  said  or  done  by  either  party  during 
this  time.  The  last  word  from  each  to  the  oth- 
er was  a  clear  assertion  of  the  existence  of  a 
valid  contract,  and  the  very  last  words  of  the 
oorrespondence  was  the  assertion  of  Wheeler  ft 
Co.  that  "  we  look  for  the  delivery  of  the  rails  r^^^ 
within  the  dates  named  in  the  contract"  When.  ^  ' 
therefore,  on  the  14th  of  June,  the  Railroad 
Company  notified  Wheeler  ft  Ca  that  it  was 
ready  to  comply  with  the  contract  by  delivering 
tons  of  2,240  pounds,  and  requested  to  know 
whether  it  should  be  made  at  New  York  or 
New  Haven,  they  must  have  been  surprised  1^ 
the  lettnr  of  Wheeler  ft  Oo.»  denying  the  exist 
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ence  of  the  contract,  and  treating  the  matter  as 
a  negotiation  from  which  no  contract  resulted. 
The  contrast  between  this  and  their  last  letter 
of  February  28th  is  indeed  remarkable. 

By  this  letter  of  June  14th  Wheeler  &  Co.  do 
not  place  their  refusal  to  receive  on  the  ground 
DOW  set  up  by  counsel,  namely:  that  though  a 
contract  was  made,  it  had  been  waived  or  aban- 
doned by  the  parties,  or  by  the  railroad  com- 
pany, or  that  Uie  company  was  estopped  from 
enfordnj^  it;  but  on  the  broad  ground  that  the 
negotiations  for  the  sale  and  purchase  of  the 
iron  had  failed,  and  had  never  become  a  con- 
tract because  of  the  disagreement  as  to  the  dif- 
ference between  net  and  gross  tons. 

As  there  wm  a  contract,  as  neither  party  had 
Abandoned  it,  or  expressed  any  purpose  to  do 
so,  Wheeler  &  Co.  were  bound  to  accept  and 

Eay  for  the  rails  when  tendered,  unless  they 
ave  some  other  good  reason  for  not  doing  so. 

It  is  said  such  reason  is  to  be  foimd  in  the 
silence  of  the  railroad  company  after  the  receipt 
of  the  letter  of  Wheeler  &  Co.  to  Murchie  of 
the  28th  February,  by  which  the  railroad  com- 
pany is  estopped  from  enforcing  the  contract. 
It  would  be  difficult  to  make  out  such  an  es- 
toppel from  mere  silence,  since  nothing  re- 
mamed  to  be  done  by  either  party  until  the  time 
for  performance  came.  If  the  letter  of  Wheel- 
er &  Co.  had  expressed  any  doubt  of  the  bind- 
ing force  of  the  contract,  or  had  made  any  pro- 
posal for  its  modification,  or  had  suggest^  a 
willingness  to  reconsider  the  question  oi  weight 
of  the  tons,  there  wf  ];ht  be  some  reason  why 
the  railroad  oompaif/  should  have  responded, 
and  why  a  failure  to  respond  might  lie  some 
small  evidence  of  want  of  good  faith. 

But  these  letters  show  a  determination  on 
both  sides  to  insist  on  their  rights  imder  the 
contract,  and  Wheeler  <&  Co.'s  letter  left  no  an- 
swer to  be  made  unless  the  other  party  should 
yield  its  construction  of  the  contract.  It  was 
not  boimd  to  do  this.  It  had  a  ri^ht  to  insist 
on  the  contract,  and  to  refer  its  performance  of 
it  to  the  courts  in  case  it  became  necessary.  The 
railroad  company  could,  when  the  time  for  de- 
livery of  the  rails  came,  deliver  the  one  thou- 
sand tons  by  cither  standiard.  If  the  other  party 
accepted  there  was  an  end  of  the  matter.  If  it 
did  not,  it  could  accept  pro  tanto,  and  sue  for 
the  balance,  or  it  could  refuse  to  accept  at  all. 
But  in  all  this  the  contract  would  remain,  and 
would  be  the  measure  of  the  rights  of  the  par- 
ties in  court  or  out  of  it. 

There  was, therefore, no  necessity  for  the  Rail- 
road Company  to  reply  to  the  letter  of  Wheeler 
&  Co.  It  was  not  boimd  to  say  any  more  than 
it  had  said  as  to  the  true  meaning  of  the  con- 
tract. There  was  no  demand  in  the  letter  of 
Wheeler  <&  Co.  that  the  railroad  company  should 
accept  its  construction.  There  was  no  intima- 
tion that  if  this  was  not  done  the  contract  was 
at  an  end,  or  would  be  abandoned. 

Let  us  suppose  that  the  price  of  iron  had  risen 
instead  of  aeclininff  during  this  three  or  four 
months,  and  the  raSroad  company  had  failed  to 
deliver,  would  Whoeler  &  Co.  have  lost  their 
right  of  action  by  anything  in  their  letters,  or 
by  the  cessation  of  the  correspondence  ?  Clearly 
not  And  yet,  if  that  correispondence  released 
one  ixuty,  it  must  have  released  both.  There 
remained  no  obligation,  unless  it  was  mutuid. 
The  right  to  deliver  and  require  payment,  and 
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the  right  to  require  delivery,  were  correlativ 
rights,  one  of  which  could  not  exist  without  th 
other. 

The  judgment  of  the  court  that  plaintiff  wa 
entitled  to  recover  is  right 

The  objection  to  the  amount  of  the  recover 
rests  upon  the  contention  of  defendants,  tb^ 
they  were  only  bound  by  the  contract  for  th 
October  delivery  to  accept  two  hundred  torn 
while  the  court  held  them  boimd  for  the  diilei 
ence  in  price  for  six  hundred  tons. 

We  concur  with  the  circuit  court  in  holdin 
that  when  Wheeler  &  Co.  say  we  have  bougl 
of  you  (the  railroad  company)  *•  from  two  (2)  t 
six  hundred  tons  for  deuvery  in  New  York  ( 
New  Haven  between  August  1st  and  Octolx 
1st"  that  they  agreed  to  accept  any  amount  < 
old  rails  between  those  limits.  The  Compac 
was  selling  old  rails.  It  knew  that  by  Augu 
it  would  Iwve  a  thousand  tons.  It  did  not  kno 
how  much  more  they  would  have  by  Octobi 
1st  It  intended  to  secure  the  sale  of  what 
might  have,  between  two  hundred  and  six  hu 
dr^  tons. 

Besides,  as  it  was  bound  to  do  the  first  act 
performance  of  the  contract  by  delivering  U 
iron,  the  option,  if  there  was  one,  wac  with  tl 
railroad  company.  The  defendants  were  nev 
in  condition  to  exercise  this  option,  if  one  e 
isted.  Tinonsend  v.  WelU,  8  Day,  837;  Vatd 
V.  Swift,  21  Vt,  292;  M'NiU  v.  Clark,  7  Johni 
465. 

The  judgment  of  the  Circuit  Court  is  aprmt 

True  copy.   Test : 

James  H.  McEenney,  Clerk,  Sup.  Court  U. 


j^r.  Justice  Blatchford*  dissenting: 
Justices  Field,  Harlam,  Matthews  and  m 
self  are  unable  to  concur  in  the  judgment 
the  court  in  this  case.  When  the  directors 
the  Railroad  Company  came  to  consider, 
a  Board,  the  transaction  between  Murchie  oi 
Wheeler  &  Co.,  they  took  it  up.  as  their  rei 
lution  states,  as  a  sale  by  Murchie  to  Wheel 
&  Co.,  and  confirmed  it  on  behalf  of  the  Ra 
road  Company,  as  a  sale  of  tons  of  2.000  11 
When  Wheeler  &  Co.  received  Murchie's  I 
ter  inclosing  a  copy  of  the  resolution  of  tl 
board,  their  letter  of  reply  of  February  28, 18l3 
states  their  understanding  to  be,  that  the  S4 
was  not  made  subject  to  approval  by  the  Rii 
road  Company,  and  that  the  ton  was  2,240  lb 
and  that  they  look  for  the  delivery  of  tlic  ra 
in  gross  and  not  net  tons.  But  the  resoluti 
of  the  board  expressed  the  contrary  view,  as 
the  ton,  and  so  the  letter  proceeds  to  say,  ti 
Wheeler  &  Co.  make  no  doubt  that  Murchi 
understanding  of  the  contnict.  as  he  had  ma 
it,  is  in  accord  with  that  of  Wheeler  «&  Co.,  a 
that,  in  so  far  as  the  resolution  of  the  Bu« 
fixed  2,000  pounds  for  each  ton,  it  did  so  bv 
oversight  on  the  part  of  the  directors,  Tl 
was  a  plain  appeal  to  jMurchie,  to  bring  his  ^ 
derstanding  of  the  contract  to  bear  on  1 
directors,  to  induce  them  to  change  their  vi 
and  their  statement  of  the  contract,  in  re>p 
of  the  tons:  and  it  was  followed  up  by  the  cl 
ing  words  of  the  letter;  **  We  hope  to  hear  fr 
you  at  your  earliest  convenience."  The  wh 
tenor  of  this  letter  was  to  tlirow  the  matter  ii 
the  field  of  negotiation  and  arrangement,  wh 
the  Railroad  Company  asked  to  have  it  p 
That  Company  plainly  said  to  Wheeler  «&  t 
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^nmeprd  the  toa  in  this  contract  as  a 
pskB.  ve  do  not;  and,  if  yon  do,  we  do  not 
aak^aikattj  contncX.*^   Wheeler  A  Co. 
*smt  "We  do,  and  we  think  snch  was  Mr. 
Irte'i  Tiiv  at  the  time,  and  that  yonr 
hnv  ooolnitted  an  OTersigfat  in  their 
vych   *iUef'   the  ton   at  2,000 
bot.  is  tiew  of  all  this,  we  ask  to  hear 
>a  f«t  SI  roar  early  oonTenienoe  about  it" 
i.te4rte  oU  ruk  were  $88.50  to  (84  a  ton 
^taApoaadi,  without  duty.    The  contract 
ptt  «M  |3D  and  $2S,  without  duty.    The 
^masL  «M  a  food  one  for  Wheeler  &  Co.,  if 
J^flPcldthoiKll  the  rails,  for  future  deliv- 
ffT* '  iW  aaifcet  rate  of  that  date,  and  if  the 
t»4 tfe  eoooacc  were  2,240  pounds.    So,  it 
«v  iwyomt  for  them  to  know  whether  the 
htmd  Qmpaoy  would  adhere  to  the  view 
md  3 1^  ft'  'kiution  or  would  recede  from 
:  md  ^  nocfat  to  learn.  But  they  receiyed 
%  X9h  tea  llarclile  or  his  CompAD^.  They 
jd  1 1^  to  take  the  Company  at  its  word 
oj »  «t  CB  its  aolenmly  announced  under- 
rate «f  the  contract.    They  did  so  and  re- 
^mtf  noi  tandng  the  contract  to  any  bene- 
s  tv  t  n«le  at  the  raxli.    They  were  dealers 
squad  boogfat  onlr  to  reseD.    Thevdid 
at  tertoiae  ocherwtoe.    This  the  Railroad 
^ftMj  isd  If  urcfaie  knew. 
\av.  w^ai,  h  the  finding  of  the  Circuit 
''wr*  h  k.  thsft  Mnrchie  in  fact  understood 
M  rtt  iiA.  <tf  the  contract  were  2«240  pounds, 
mMWhmAa^  Co.;  that  the  Company, whfle 
&t  ■■iBifciasiiiliinj^,    intended   to    induce 
'Ww40b.  to  think  it  misunderstood,  for 
•»  TvpaK  of  kaTing  ¥rheeler  &  Co.  agree 
MAtioMikoQld  be  2.000  pounds;  that  this 
"vAas  vat  **diidngeniious^;  and  that  the 
:^bI  Act  of  a  lafluxe  to  refij  to  Wheeler 
t  C*  I  kttv  via  to  create  "P^  uncertainty" 
a  *»  part  of  Wheeler  A  Co.,  and  to  cause 
sad  pecnniary  loas"  to  them.    On 
it  ii  held,  that,  when  the  maricet 
tatf  fallen  to  one  half  of  the 
the  Company  can  insist  on  com- 
A  Co.  to  take  the  rails  at  the 
,  heeaose   the   Company   then 
aroond  and  say:  "Tne  ton  was 
pooBds     We  were  wronic  all  the 
yon  were  right;  and  we  now  reply  to 
bw  a^ing  that  we  did  commit 
'ia  our  resolution,  as  you  sug- 


VfOB MMioo  no  sQcfa  tIcw  of  the  i1(^tB 

to  a  oonmerdal  transaction.  The 

In  its  resolution  and 

irt  finds  were  not 

ie  m  ■— kisiaiiiliiit  regarding  the  ton; 

it  Knew  were  not 
court  finds  it  intended 
te  swiled  by  Wbeeler  &  Co.  as  hon- 
vhich  It  is  clear  it  intended 
*M^  A  Col  aboold  act  upon;  and  which 
>^4<artapaB,  lothcir  faijury.    Theactual 
W  igttfwj  by  the  Company  in  this 
«■  pvM  of  the  untruth  of  the  as- 
the  Company,  followed  by 
rheeta-  A  Co.  had  no  right 
nriy  oa  those  aaKJtlons.    £i^ 
f  ntUfp  the  Company   from 
of  those  asaertioQS,  and  from 
A  Ca  should  not  hare  re- 
Is  Bot  a  suggestion  im- 


p^ching  the  good  faith  and  fair  dealing  of 
Wheeler  &  Co.  They  were  not  guilty  of  any 
deceit  or  misrepresentation;  they  held  out  no 
false  lights;  they  did  not  attempt  to  procure  an 
advant^  by  an  untrue  statement  of  their  ud> 
derstanoinff  of  the  contract;  they  did  not  mis- 
lead the  other  party  to  his  injury.  Thenr  letter 
to  Murchie  of  Februair  28th  was  a  model  of 
mercantile  candor  and  fair  dealing.  It  de- 
manded a  reply.  Theabsenoeof  areply  wasno 
ground  for  supposing  that  the  Company  had 
abandoned  the  position  it  took  in  the  resolu- 
tion, for  Wheeler  &  Co.  did  not  then  know, 
what  they  learned  afterwards— that  the  resoln- 
tion  was  a  sham  and  a  fiUse  pretense. 

The  conclusion  seems  to  us  to  foUow  inevit- 
ably, under  the  findings  of  the  Cmmit  Court, 
that  the  Company  had  lost  its  ri^t  to  recover 
on  the  contract;  and  we,  therefore,  dissent  from 
the  judgment  of  aflSrmance. 

True  copy.  Tert: 

James  H.  McKenney*  CSeA,  Sop.  Ooint«  U.  8L 
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MORRIS  RICHTER,  AppL. 

9. 

GEORGE  JEROME  kt 


(See  &  CL,  Beporter*S  ^A^RiOiUr  v.  UMmi  Trmi 

A  motkm  for  a  oommisBion  to  take  deposltknis  de 
hens  ene,  peodimr  an  appeal,  is  denied,  there  betoc 
a  remedy  uider  f  806,  it.  8. 

[No.  889.] 
ArffUid  Apt',  to,  1886.      Jkddfd Mof  4, 1S8S. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Michigan. 

On  motion  for  a  commission  to  take  testimO' 
ny  de  bene  et$e. 

The  appellant  files  his  motion,  supported  by 
his  affidavit  for  the  issue  of*  a  commiesion  out 
of  this  court,  to  take  the  testimony  of  four  wit- 
nesses alleged  to  be  aged  and  infirm,  said  testi- 
monv,  wh^  taken,  not  to  be  used  in  this  court 
but  m  the  court  below,  provided  the  decree  dis- 
misdng  the  bill  is  reversed. 

Jf«sffrf.  J.  P.  Whittemore  and  Wm.  P. 
WeUi,  for  appellant. 

Mr.  H.  H.  Wells,  for  appellees. 

Mr,  CMrf  Juetiee  Waile  delivered  the  ofrfn- 
ion  of  the  cour*.: 

This  motion  u  denied.  Equi^  Rule  70  has  no 
application  to  this  case,  snd  the  afildavits  pre- 
sented do  not  show  such  facts  as  render  it  ne- 
cessary for  thiscourt  to  make  any  special  order 
in  the  premises.  Under  section  8G6  of  the  Re- 
vised Statutes  "any  circuit  court,  upon  ap- 
plication to  it  as  a  court  of  equity,  may,  acooro- 
mg  to  the  usages  of  chancery,  direct  deposi- 
ti<ms  to  be  takoi  tn  perpeiuam  rei  memoriam, 
if  they  relate  to  any  matter  that  may  be  cog- 
nizabfe  in  any  court  of  the  United  Stateai^ 
There  is  nothing  in  the  motion  papers  to  indi- 
cate that  the  appellant  may  not  proceed,  under 
this  statute,  to  take  and  perpetuate  his  testi- 
mony, if  he  has  reason  to  fear  that  it  wiU  other- 
wise be  lost 

Ikueoopj.   Test: 

James  H.  MoKsonej,  Oo^  9up.  Ooort,  IT.& 
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HEKH7  XHBHAKDT,  PI/.  f»  JAr., 

ICAITSBTA  HOOABOOH. 
(Bee&a,Bai>oit«^«(L.vr-eaj    ' 


:  oeiow,  uke  oeioiaaiH  m  error  nen;  a» 
ler  title,  thiDtifdi  a  patent  of  the  United 
mbradiiK  Uie  demanded  tH«ii)i*es,  bear- 
t  Jnne  10, 187S,  buied  to  one  Elkanah 


F  ERROR  to  tbe  Supreme  Ooort  of  the  8tal« 
of  California. 
The  hlatoTT  and  facta  of  the  case  appear  to 
the  opinion  of  the  court. 
Mr.  J.  H.  HeKnne.  for  plalnllS  In  error. 
No  counad  appeared  for  toe  defendant  In 


Mr.  Jvttiet  Raid  dellverad  ihe  a^-^lat.  J 
the  court: 

Thla  iB  an  action  for  the  poaeeedon  of  a  tract 
of  land  in  Sacramoito  Coun^,  Oalifomia,  de^ 
Iniated  ai  tbe  nortbeait  gnwter  of  aectlon  tiz 
m  a  certain  township,  wbuh  is  deacribed.  Tbe 
plaintUf  below,  the  oefoidant  in  error  here;  d» 

raigna  her  title,  **■ *" '"'  -'"--  "-■•-■» 

Statea  embrad" 
Ing  date  June     . 

Baldwin,  a  settler  under  tbe  preemption  Uwl 
and  hie  oouTefance  U>  her  of  ttie  land  patented 
to  Um,  On  tbe  trial,  the  patent  and  the  con- 
Teyancetothedalntifl  were  produced  and ffiven 
ia  erldenoa.  The  dafcodant  thereupon  admit- 
ted that  he  was  In  poanadon  of  twen^  acres  of 
the  tract  covered  by  the  patent,  lying  aonth  of  a 
oertaln  fence,  but  contended  that  these  twenty 
acrca  were  swamp  and  orerflowed  landa,  which 
passed  to  tbe  State  of  Oalifomia  under  the  Act 
of  Oonnesa  of  September  2S,  leeo.  TbiBchor- 
acter  of  the  land  aa  swamp  and  overflowed  be 
oOend  to  prore  by  parol,  out  tbe  offer  was  re- 
fected, ana,  we  tlunk,  oorrectlT,  He  did  not 
connect  bimaeU  In  any  way  wltn  tbe  title  to  the 
twen^  acrea.  The  certiflcate  i^  purchase  from 
the  tegiater  of  the  State  land-omce.  which  be 
produMd,  related  to  dUEerent  land— to  what 
constituted  a  portion  of  the  aoutheaat  quarter  of 
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as,  aa  to  tbe  twenty  acres,  a  almple  In- 
truder, without  claim  or  color  of  title.  He  was, 
therefore.  In  no  portion  to  call  In  question  the 
validity  of  the  pMent  of  tbe  United  Btatea  for 
those  acres,  and  require  tbe  plaintiff  to  vindi- 
cate tbe  action  of  tbe  officers  of  the  Land  De- 
partment tn  laaning  it.  It  does  not  appear  that 
the  twenty  acres  formed  a  pact  of  any  land  se- 
lected by  the  State  w  claimed  by  her  aa  swamp 

•HaadiKMabrlfr.AMoi  rata. 
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and  overflowed  land.  A  patent  of  the  United 
States,  regular  on  Its  face,  cannot,  in  an  action 
at  law,  be  held  Inoperative  as  to  any  landa  cov- 
ered by  it,  upon  paro)  testimony  that  they  were 
swamp  and  overflowed,  and  therefore  unlit  for 
culti^itlon,  and  hence  passed  to  tbe  State  un- 
der tbe  grantof  such  land  on  her  admlsri<Hi  In- 
to the  Union.  In  Fivneh  v.  i^Jni  i,  9S  U.  S.  IBS 
~llc.  88,  L.  ed.  SIS],  this  court  decided  tbat  by 
_e  2d  section  of  tbe  Swamp  Land  Act  Uie  pow- 
er and  tbe  duty  devolved  np4Xi  tbe  Secreury  of 
tlie  Intwior,  aa  tbe  bead  of  tbe  d^nztment 
which  admlnisleted  tbe  aftaira  of  tbe  public 
lands,  of  determining  what  lands  were  of  the 
deacrlption  granted  by  tbat  Act,  and  made  bii 
office  the  tinbunal  whose  decision  on  that  bu1>- 
ject  was  to  be  controlling.  And  he  was  to  tran»- 
mit  a  list  of  such  lands  to  the  Governor  of  tbe 
State,  and  at  the  tatter's  request  issue  m  patent 
Uierefor  to  tbe  State.  In  that  case,  parol  evi- 
dence to  show  that  the  land  coveted  by  s  patent 
to  Missouri  under  the  Act  was  not  swamp  and 
overflowed  land,  was  held  to  be  inadmissible. 
On  tbe  same  principle  parol  taBtimony  to  show 
tbat  tbe  land  covered  by  a  patent  of  toe  United 
States  to  a  settler  under  the  preemption  lawi 
was  such  swamp  and  overflowed  land  most  be 
held  to  be  Inadmissible  to  defeat  the  patent.  Ii 
is  the  dn^  of  the  Land  Department,  of  which 
ihe  Secretary  la  the  bead,  to  determine  wbethei 
land  patented  to  a  settler  Is  of  the  clan  eubjeci 
to  settlement  under  the  preemption  laws,  and 
bis  judgment  as  to  tbia  Uct  ia  not  open  to  con 
teatation,in  an  action  at  law.by  a  mere  Intmda 
without  title.  As  was  said  in  the  cose  cited  o1 
tbe  patent  to  tbe  State,  it  may  be  aaid  in  this 
case  of  tbe  patent  to  tbe  preemptioner,  it  woult 
be  a  departure  from  sound  principle  and  con 
tnuT  to  well  conrideted  Jndgmentsot  this  cour 
to  permit,  in  such  action,  the  validly  ot  the  pa 
tent  to  be  subjected  to  tbe  test  of  the  verdict  o: 
a  Jury  on  oral  teatimony.  "  It  would  be,"  ti 
quote  tbe  language  used, "  Bubstltuting  the  jury 
or  the  court  alttuig  as  a  jury,  for  the  tribuna 
which  Congress  bad  provided  to  drtermioe  tbi 

Suestion,  and  would  be  making  a  patent  of  tb 
United  States  a  cheap  and  unstaUe  reliance  a 
a  title  for  lauds  which  it  purported  to  convey.' 
I^ejudgmmt  it  thartfort  affirmed. 

Trae  001)7.    Teat : 

James  H.  HoKenney,  Clerk,  Bup.  Ooort,  U.  E 


JAUES  GRANT,  AppL, 

t. 
GEORGE  H.  PAREER. 

(See  8.  C,  Beporter^  eit,  SL-ttJ 


Obaht  t.  Pabxbb. 
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AWUlbam  the  C^coh  Ooort  of  the  Unit- 
d  8MM  te  the  IMrict  of  CSaUf ornia. 
imd  frai  te  decree  of  the  ooort  below, 
*Mi^  Ae  coMiOelnanfi  bilL 
^eaejulaled  tyj  the  court 

Gimnt  end  Ji 
farfni^mt. 

Jobn  H. 
f or  eppeOee. 


«^.  Cl^/uAbM  Waito  delivered  the  opin- 
■  ilteeovt: 

nshftUlli cqid^  filed  by  a  stockholder 
■i  iRHor  d  the  I'TeBno  ESaterpriBe  Com- 
Vf.iQiltfDfsk  cofporatioii  owning  the  En- 
agiinit  another  stockholder  and 


ID  iHtain  him  *'  from  attending  any 
«l  te  board  of  directors  to  enforce^ 


paand  at  a  preTious  meet- 
K  "vlieh  give  ^  Tioe-president  authority 
k^tfaeki  orocrtiflcates  of  stock,"  when  the 
vpitaMt,  the  prarident  of  the  company,  is 
'Ma  Iks  City  of  San  Frandsoo,  or  which 
ftesDpsriiitcodent  to  draw  drafts  on 
iiy  when*  the  complainant  is  "  not  at 
.*  md  abo  restimining  the  defendant 
MiigeB  *  *  *  flye  thousand  six  htm- 
■xty  ihares  of  stodL  issued  to  him  on- 
wfttoBixatt  of  9d  ICay,  18B1,  or  any  other 
^mmd  Mock  owoed  by  him,  at  any  meeting 
tf  ti  anfkhnMpra  for  electing  directors  or 
tht  by-laws*;  and  "that  on  the  final 
Iht  wnplafaant  "  be  decreed  to  have 
lasasBfaffpra^  lor  aald  fire  thousand  six 


«« 


p 


OB  iHdeh  complainant 


h  Ikf.  Ifln,  SB  association  of  cspitalisU, 
iW  ■  fts  ba  a  "^  syDdicate,**  to  which  both 
^  MfUHBl  and  defendant  belonged, 
of  Ike  100,000  shares  of  the  cap- 
«f  the  ronipany,  and  in  the  contract 
vUek  Ite  sjB&ate  was  formed  it  was 
lA*  the  eouiplBfaiaot  wss  "to  control 
^asMasaftof  taemine."  Intheporchase 
^  vvfasal  became  the  owner  of  17,000 
e  dcfaodaatof  6.600.  Other  per- 
Ihe  nmabduf  98.840  shares  be- 
^■fts.  Tbe  40,000  nans  not purdiased 
*«  Mi  If  psnooa  outside  of  the  syndicate. 
^^HMligof  Biockholdefs,  held  a  few  days 
^  te  yvwae,  for  the  dectkm  of  directors, 
^  vi^UsBBC  tmA  the  defendant,  with  one 
«f  Hm  syndicate,  were  elected  di- 
lyesof  the  purchasers, 
la  HMfyndicate  asiepresenta- 
siockbolders.  The  oom- 
of  the  board  of  di- 
of  the  mine.  The 
diiectors  who  were  elected  in 
^■■Hif  te  ssinmit/  stockholders  seem 
^^h^  if  oplBfoB  thai  some  additional 

of  the  ailairs  of  the 
r,  and  so,  as  is  alleged, 
the  defsDdant,  in  I)e- 
of  the  members  of 
10  the  adoption  of  the 
by  the  diiectoia: 
ttLl 


B6$ohed,  That  the  Bank  of  Oalifomia,  the 
treasurer  of  this  company,  be,  and  is  hereby, 
instructed  to  pay  only  sucui  checks  as  are  signed 
by  the  president  or  ^ce-presidmt  and  counter- 
signed by  the  secretary. 

"  Bemdved,  That  all  orders  for  suiq;)lie8  and 
materials  from  San  Francisco  for  the  company 
shall  be  made  through  the  head  office  in  San 
Francisco,  and  payment  for  the  same  shall  be 
made  by  diecks  signed  by  the  president  or  yice- 
president  and  coimtersigned  by  the  secretary, 
at  the  office  in  San  Frandsoo. 

"  Beaoived.  That  in  the  absence  of  the  presi- 
dent from  the  office  of  the  comjMmy  in  San 
Francisco,  the  yice-president,  in  accordance 
with  the  by-laws,  be,  and  is  hereby,  authorized 
to  sign  all  certificates  of  stock  that  are  l^;ally 
issued  by  the  secretary,  as  well  as  all  papers  re- 
quiring the  signature  of  the  president,  if  he 
were  present  at  the  office. 

"  Meidved,  That  in  the  absence  of  the  presi- 
dent from  the  mine,  the  superintendent  at  the 
mine  be,  and  is  hereby,  instructed  to  draw 
drafts  on  the  company  at  San  Frandsoo  for  all 
indebtedness  accruing  at  the  mine." 

These  resolutious  were  adopted  by  the  board 
on  the  4th  of  January,  1882,  at  a  regular  meet- 
ing hdd  that  day,  of  which  the  complainant 
hM  knowledge,  but  which  he  did  not  attend. 
A  quorum  oi  directors  was  present  at  the  meet- 
ing and  the  defendant  yoted  for  the  resolutions. 
It  was  to  restrain  the  defendant  from  aiding  the 
directors  in  the  enforcement  of  these  resolu- 
tions, and  from  yoting  his  shares  acquired  un- 
der the  syndicate  contract,  except  in  accordance 
with  the  will  of  the  complainant,  that  this  biU 
was  brought 

We  are  tmable  to  discoyer  any  ground  for 
equitablereUef  inthecasemadeby  thebilL  It 
is  undoubtedly  true  that  the  defendant  was 
anxious  to  haye  the  complainant  interested  in 
the  mine,  and  was  willinff  to  become  one  of  a 
number  of  persons,  of  whom  the  complainant 
should  be  one,  to  purdiase  enouA^h  of  the  stock 
to  make  the  aggregate  ot  their  holdings  a  ma- 
lority  of  the  entire  capital  of  the  company .  It 
is  also  true  that  the  defendant,  and  all  the  other 
members  of  the  syndicate,  yielded  to  the  condi- 
tion insisted  on  by  the  complainant— that  "he 
should  haye  the  control  of  the  management  of 
the  mine"  if  the  purohase  of  the  majority  of 
the  stock  was  made;  but  this  was  necessarily 
subject  to  sudi  reasonable  rules  and  regulations 
as  should  be  adopted  in  a  proper  way,  dther  by 
the  stockholders  or  the  directors,  for  the  goyem- 
ment  of  the  conduct  of  the  officers  of  the  com- 
pany. No  attempt  has  been  made  to  remove 
the  complainant  from  his  office  of  general  man- 
ager. He  still "  controls  the  management  of 
ue  mine,"  so  far  as  anything  appears  m  the  bill. 
All  that  the  directors  have  done  Ij  thdr  reso- 
lutions, of  which  complaint  is  maae,  is  to  pro- 
hibit the  Bank  at  Calif  omia,the  treasurer  oi^the 
company,  from  paying  any  checks  of  the  com- 
pany except  such  as  are  signed  by  the  president 
or  yice-president  and  countersigned  by  the  sec- 
retary: to  direct  that  all  orders  for  supplies  and 
matflnaU  from  San  Frandsoo  should  be  made 
tlurougb  the  head  office  in  San  Frandsoo,  and 
paid  for  in  checks  signed  and  countersigned  as 
aboye;  to  authorize  the  yice-president  to  sign 
certificates  of  stock  and  all  other  papers  re- 
quiring the  signature  of  the  president^  when 
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the  president  was  away  from  the  office,  and  au- 
thorizing the  superintendent  at  the  mine,  in  the 
absence  of  the  president,  to  draw  drafts  on  the 
company  at  San  Francisco  for  debts  incurred 
there.  We  see  nothing  in  this  inconsistent  with 
the  control  of  the  mine  itself  by  the  complain- 
ant "  as  if  he  owned  it." 

Without,  therefore,  deciding  whether,  if  the 
members  of  the  syndicate  should  undertake  to 
remove  Uie  complainant  from  the  control  of  the 
management  of  the  mine  without  Just  cause, 
he  could  have  preventiye  relief  in  equity,  we 
afiOrm  the  decree. 

True  copy.   Test : 

James  H.  MoKenney,  Qerk,  Sop.  Oourt,  U.  8. 


GWILUM  R  GWILLIM,  Flff.  in  Err., 

JOHN  P.  DOKNELLAN  bt  al. 
(See  8.  a.  Reporter's  ed.,  4S-SL) 

Mining  laiD — adf>er$eelaimB--4oeatumr~ktm  de- 

fdoM.  c. 

1.  The  locator  of  a  mining  daim  who  does  not 
Interpose  an  adverse  claim,  in  proceedings  instituted 
by  another  to  obtain  a  patent  for  a  claim,  iDoludlng 
part  of  his  daim.  thereby  waives  his  rights  and  loses 
the  benefit  of  his  location.  All  lands  embraced  in 
his  location  not  covered  by  the  patent  are  thrown 
open  to  exploration  and  subject  to  claim  for  new 

2.  In  proceedings  to  obtain  a  patent  for  a  mining 
daim,  where  an  advene  daim  is  not  interposec^ 
the  United  States  may  assume  that  no  such  claim 
exists,  and  the  holder  thereof  is  barred,  he  being  in 
law  a  party  to  the  proceedings. 

[No.  222.] 
Submitted  Apr.  1, 1886,     Decided  May  4, 1885, 

IN  ERRORto  the  arcuit  Court  of  the  United 
States  for  the  District  of  Colorado. 
The  history  and  facts  of  the  case  api)ear  in 
the  opinion  of  the  court 

Mewr%,  E.  T.  Wells  and  Amos  Steck» 
for  plaintiff  in  error. 

Meears,  Enoch  Totten,  Chskrles  H.  Toll 
and  Edward  O.  Woleott*  for  defendants  in 
error. 

Mr,  Chief  Justice  Waite  deliveied  the 
opinion  of  the  court: 

This  is  a  suit  hegun  July  7,  1881,  under  sec- 
tion 2826  of  the  Revised  Statutes,  to  determine 
the  rights  of  adyerse  claimants  to  certain  minin 5 
locations.  Donnellan  and  Everett,  the  defend- 
ants in  error  here,  and  also  the  defendants 
below,  were  the  owners  of  the  Mendota  claim, 
or  location,  and  Gwillim,  the  plidntiff  in  error 
here  and  the  plaintiff  below,  the  owner  of  the 
Cambrian.  The  two  claims  conflicted.  The 
defendants  applied,  under  section  2825  Rev. 
Stat.,  for  a  patent  of  the  land  covered  by  their 
location,  and  the  plaintiff  filed  in  due  time  and 
in  proper  form  his  adverse  claim.  To  sustain 
this  adverse  claim  the  present  suit  was  brought, 
which  is  in  form  an  action  to  establish  the  right 
of  the  plaintiff  to  the  premises  in  dispute,  and 
to  the  possession  thereof  as  against  the  defend- 
ants, on  account  of  a  "prior  location  thereof  as 
a  mining  claim  in  the  public  domain  of  the 
United  States." 
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The  question  in  the  case  arises  on  this  state  < 
facts: 

Upon  the  trial  the  plaintiff  gave  evident 
tending  to  show  that  Isaac  Thomas,  on  the  161 
of  Ma^,  1878,  discovered  in  the  public  domaj 
and  within  the  premises  described  in  the  con 
plaint,  a  vein  of  rock  in  place,  bearing  eold  an 
silver,  and  sunk  a  shaft  to  the  depth  of  ten  f o 
or  more,  to  a  well  defined  crevice,  and  locate 
the  premises  under  the  name  of  the  Cambria 
Lode  and  performed  all  the  acts  required  I 
law  for  a  valid  location.  The  plaintiff  got  h 
title  from  Thomas.  In  the  answer  of  the  d 
f  endants  they  set  up  title  imder  the  Mendoi 
claim,  locateid,  as  tney  allege,  November  11 
1878.  The  plaintiff,  m  presenting  his  case  1 
the  jury,  stated  in  effect  mat,  after  the  locatic 
of  the  claim  by  Thomas  and  before  his  conve; 
ance  to  the  plaintiff,  one  Fallon  instituted  pr 
ceedin^  to  obtain  a  i)atent  from  the  Unite 
States  for  another  claim,  including  that  part  ( 
Thomas'  claim  wherein  was  situated  thedj 
covery  shaft  sunk  by  him ;  that  no  adverse  daii 
was  interposed,and  Fallon  accordingly  entcrc 
his  claim  and  obtained  a  patent  therefor;  an 
before  any  new  workmgs  or  developments  doi 
or  made  by  Thomas  upon  any  part  of  his  claij 
not  included  in  this  patent,  the  defendants  ei 
tered  therein  and  located  Uie  same  as  a  minii 
claim  in  the  public  domain.  Upon  this  stat 
ment  the  court  "ruled  that,  ina«nuch  as  tbi 
part  of  the  claim  of  said  Thomas,  wherein  w) 
situated  his  discovery  shaft,  had  been  patents 
to  a  third  person,  the  plaintiff  was  not  entitle 
to  recover  any  part  of  the  premises.and  instnic 
ed  the  jury  to  find  for  the  defendants."  Th 
instruction  is  assigned  for  error. 

Thomas  made  his  location  as  the  discoven 
of  a  vein  or  lode  within  the  lines  of  his  clain 
He  made  but  one  location,  and  that  for  fif te< 
hundred  feet  in  length  along  the  discoveit 
vein.  All  his  labor  was  done  at  the  discova 
shaft.  There  was  no  claim  of  a  second  discovc] 
at  any  other  place  than  where  the  shaft  wi 
sunk. 

Section  2820  of  the  Revised  Statutes  provide 
that  "A  mining  claim  located  after  the  10th  i 
May,  1872,  *  *  ♦  shall  not  exceed  one  thousan 
five  hundred  feet  in  length  along  the  vein  < 
lode;  but  no  location  of  a  mining  claim  sha 
be  made  until  the  discoveir  of  the  vein  or  led 
within  the  limits  of  the  clami  located."  Sectio 
2822  gives  "the  locators  of  all  mining  locationi 
*  *  *  so  long  as  they  comply  with  the  laws  of  tli 
United  States,  and  with  the  state, territorial  an 
local  regulations  not  in  conflict  with  the  la^^ 
of  the  United  States  governing  their  posscssoi 
title,  ♦  ♦  *  the  exclusive  right  of  possessio 
and  enloyment  of  all  the  surfice  included  wit] 
in  the  lines  of  their  locations,  and  of  all  vein 
lodes  and  ledges  tbrouchout  their  entire  deptl 
the  top  or  apex  of  which  lies  inside  of  such  su 
face  Imes  extended  downward  vertically,  a 
though  such  veins,  lodes  or  ledges  may  so  fi 
depart  from  a  perpendicular  In  their  coun 
downward  as  to  extend  outside  the  vertical  sid 
lines  of  such  surface  location. "  The  location ; 
made  on  the  surface,  and  the  discovenr  mustt 
of  a  vein  or  lode,  the  top  or  apex  of  which  i 
within  the  limits  of  the  surface  lines  of  sue 
location.  A  patent  for  the  luid  located  coi 
vejrs  the  legal  title  to  the  surface,  and  that  cai 
ries  with  it  the  right  to  follow  a  discovered  veil 
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>^  c(>Udi  b  irttbin  the  Umiu  of  the !  the  claim,  or  such  portion  tbereof  aa  the  appll- 
.-slumnkeren  ihoorii  it  maypua  out- !  cant  Bhallappear.from  the  deciaioTi  of  tbecourt, 
«rk<sikil  dde  Unta  of  the  location.  The  I  to  rightly  poseess.  If  It  appears  from  the  de- 
-■rb^tan  iepntAa  OD  the  right  to  the  oc-  cisionUiot  several  parties  ate  entiQed  to  separate 
-inBciBibeoTnecsbipof  ilsapex  witbiuthe  I  and  distinct  portions  of  the  claim,  each  part} 
:ailtttiyhl  to  the occupatiou  ollhe  sur- '  may  pay  for  hia portion  of  the  claim,  together 
^R  TU  riffat  mar  be  acquiivd  hy  a  valid  ,  with  the  proper  fec8,and  file  the  certificate  aad 
HnvdantiBOMmaiDtenaaceof  a  mining  i  description  hy  the  Surrejor-Oeneral,  and  then 
s,it|RtpaieBi  from  the  Dniled  States  the  register  must  certify  the  proceedings  and 
bltW.  I  ^d^enl  roll  to  thecommiggioneraain  the  pre- 

ceding case,aDd  patents  shall  issue  to  the  several 
partiesflccordingtotheirrespectiTerighla.  Sec. 

A  valid  and  subeistiug  location  of  mineral 
lands,  made  and  kept  up  in  accordance  with 
the  provisions  of  the  statutes  of  the  United 
States,  has  the  effect  of  a  grant  by  the  Cniled 
States  of  the  right  of  present  and  exclusive 
possession  of  the  lands  located.  If,  when  one 
enters  on  land  to  make  a  location,  there  is  another 
location  in  full  force,  which  entitles  its  owner 
to  the  exclusive  possession  of  the  land,  the  first 
location  operates  aa  bar  to  the  second.  Sdk  v. 
Mtagher.  104  U.  8.,  284  [Bk.  26,  L.  ed.  787]. 

To  entitle  the  plaintiff  to  recover  in  thisniit, 
therefore,  it  was  incumbent  on  him  to  show 
that  be  was  the  owner  of  avaUd  andsotwiating 
location  of  the  lands  in  dispute,  superior  m 
right  to  that  of  the  defendants.  His  location 
must  be  one  which  entities  him  lo  possession 
against  the  United  States,  as  well  as  agaiost 
another  claimant  If  it  is  not  valid  as  against 
the  one,  itis  notas  against  the  otiier.  The  loca- 
tion is  the  plaintiff's  title.  If  good,  he  can  t^ 
cover;  if  ttul,  be  must  be  defeated. 

A  location  od  account  of  the  discovery  of  a 
vein  or  lodo  can  only  be  made  bv  a  discoverer, 
or  one  whd  claims  under  him.  The  discovered 
lode  must  lio  trithln  the  limits  of  the  location 
which  is  made  by  reason  of  iL  If  the  title  lo 
the  discovery  faiu,  so  must  the  location  which 
rests  upon  it.  If  a  discoverer  has  himself  per- 
fected a  valid  location  on  account  of  his  discov- 
ery, no  one  else  can  have  the  benefit  of  his  dis- 
covery for  the  putpoaes  of  location  adverse  to 
him,  except  as  a  relocalor  after  he  has  lost  or 
abandoned  his  prior  right.  Bdk  v.  Meagher, 
tapra. 

In  this  Action  theplihititt  must  recover  on 
theatrengthofhiiown  title,  not  CD  the  weak- 
ness of  tut  of  bis  adversuy.  The  question  to 
be  settled  by  jodldal  detennination,  so  far  as  he 
la  concerned,  is  ai  to  bia  own  right  of  po<««- 
si<Mi.  Be  mtiit  catabllah  a  possessory  title  in 
himself,  good  M  >|^st  everybody.  If  there 
had  not  been  a  patent  to  Fallon,  it  would  have 
been  competent  tor  the  defendants  to  prove  on 
the  tria],toat  when  Thomas  entered  Fallon  held 
and  owned  a  valid  and  lubalsting  location  of 
the  same  propmy  .and  was  the  first  diacovererof 
the  lode  uieape'L  of  which  was  within  tlie  sur- 
face lines  of  Tl  omas'  claim.  Had  this  been 
done,  the  location  of  Thomas  would  have  been 
adjudged  invalid,  because  the  land  on  which 
his  alleged  discovery  was  made  was  not  open 
,  to  exploration,  it  having  been  lawfully  located 
and  Claimed  by  Fallw.  The  admisMoa  made 
by  the  plalntiil  at  the  trial,  and  on  which  the 
court  acted  In  instructing  the  jatj  to  find  for 
the  defendants,  ia  the  equivalent  a  such  proof. 
It  showed  that  iSUa  Hay  18, 1878,  and  befon 
November,  IS,  1878,  Fallon  bad  applied  for  a 
patent  of  the  land  on  which  Thomas'  alleged 
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compl&inant  for  &  new  aod  tueful  ImproTeiiMB 
Id  trsiuoiii  Uftera.  There  wu  ezhflrited  witl 
the  bill,  u  puts  thereof,  copies  of  tli«  origina 
kitd  leiaeued  letters  paMot.  The  defendaat  de 
tanrred  to  the  bill  for  want  of  eqnl^;  the  di 
morrer  was  stutained.  and  the  bill  aiamisaed 
From  that  decree  thfa  appeal  was  takm. 

The  orfainal  patent  waa  conflned  to  tw 
clainu,  whidi  are  aleo  the  flret  two  in  the  n 
issued  paloit  The  latter,  which  in  its  spccil 
cation  and  drawings  is  sab&taDtiall;  the  eam 
wiUi  the  original,  adds  seven  additional  duov 
makiagnineinall.  Of  tbeee,  the  bill  alleges  ii 
.  frlngement  as  to  the  third,  fourth,  fifth,  ^t 
I  and  ninth. 

The  blU,  after  averring  the  Ibbob  of  theori) 

inal  patent,  and  referring  to  the  cop7  sot  out  i 

I   BQezbitdt,  contains  the  followliig  Bvennents 

I       "  That  (aid  letters  patent,  bdng  afierwarc 

'   fonnd  to  be  InoperatiTe  or  invalid  by  reason  i 

,  aninsnfQdaitordefectiTespedflctitioa,  wbi< 

,   iDsaffldency  or  def  e«t  had  arisen  throagh  imt 

▼ertence,  aoddent  or  mistake,  and  without  ai 

fraudulent  or  deceptive  intenUon  on  tbe  pan 

'   TOUT  orator,  were  aflerwaids  sorreodered  ai 

duly  eanceled  bf  tbe  Commisaioner  of  Falen: 

th^  thereupon,  and  upon  due  ap^cation  the 

for,  Tdssned  letters  patent  of  theUnlted  Stat< 

No.  10804,weTeismiedtOTonraTator,  dated t 

aeth  da;  of  December,  1883,  grendng  to  hii 

bis  bdn  or  assigns,  for  the  term  of  sevente 

yean  from  tbe  said  10th  day  of  Harcb,  IS*. 

the  full  and  excluidTe  right  of  making,  ad 

anjl  vending  to  others  to  be  usea,  tbe  said 

venlion,  as  oy  reference  to  said  reissued  letli 

'  patents  here  in  court  to  be  produced,  and 

copy  of  the  speciflcatioD  and  drawingn  of  whi 

,   U  hereto  attached,  will  more  fully  appear;  tl 

-  said  reissued  lettera  patent  were  applied  for 
>  good  fallh  and  not  for  any  f^udiuetit  or  ■ 
"  proper  purpose;  that,  as  your  orator  Tcrily  1 
'  lievea,  DO  other  person,  flrmorcorporation,  I 
B  acting  under  his  authori^,  ever  bM&D  the  mi 
!  nfactun,  sale  or  use  of  transom  lifteieconta 
r  l::g  or  oubodying  said  Inventions  or  impio 
B  ments  until  long  after  your  orator  had  const 
r  ed  counsel  and  taken  stepe  toward  apply! 
.  for  (^  reissue,  and  until  long  after   y< 

orator  had   at^lied   for  and  obtained   a 

-  issue  of  his  previous  patent  on  transi 
r  liftm,  having  broader  claims  than   any  n 

conlahied   in   said  r.dsmie   No    10904;    tli 

in  making  said  application  for  said  last  m 
'.   tioned  reSsoe,  vour  orator  preaeoted  to  the  '. 

tent  Office  a  full,  sworn  statement  of  facts  i 
e  circnmstancee  connected  with  bis  applying 
f  and  obtaining  said  original  patent  Mo.  148E 

and  with  bis  delay  in  applying  for  Btdd  redas 
1   that  at  the  first  said  rdwueapplicatioQ  was 

Jecled,ooUieETaund  that  Bucb  statement  did 
t  show  or  fumub  any  sufficient  explanation 

excuse  for  said  delay,  and  that  voi^  orator  I 
B  losthls  rights  to  such  a  relsmiebyreaaonthi 

c^,  tbe  examiner  dtlng  MUhrY.  Bratt  Ob., 

U.  S.,  S50  [Bk.  26.  L.  ed.  788],  and  other  ca 
I-   that,  on  appeal,  said  dedsion  or  rejection  ' 

reversed  by  the  exarainns  in  chief  conatiiul 
:■  the  Patent  Ofike  Board  of  A^ppeal;  that.  L 
t  long  and  hd!  o[dnion,  said  examiners  in  cl 
I-  expressly  held  that  your  otaMw  had  si 
I.  clently  and  satlsfactoHly  explained  aaid  d< 
I.  and  wBSStl11eDtIlledtosudiateiBeu«,uidi 
e  apartofsaidopinlon.refeningtoclaimaapp 
116  V. 
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■  iii  wi—e,  «nd  bow  fa  coatroveray,  wai 


■Uhk 


ilteiboft  diimsy  monoTV,  have  been 
efMiapaftaiupDowd  lend  bar  to  enlarge- 
•Aif  din,  foaoa  to  certain  recent  dedsionB 
tf  *r  amiM,  matolj  of  the  Supreme  Court  of 
MUMfed  Sfetftt.  OQ  which  the  other  decisions 
^■ibwl  •••  We  find  upon  leview 
■sin  wM  s graTv  defect  in  applicant's  pa- 
Wflddnos,  wherebjT  it  was  inoperatlTe  to 
THMAtiifnCiandisdoaed  by  him,  to  the 
koM ID  vUdi hewn  entitled.  •  •  *  We 
trnM ssy  eridmee  of  such  laches  or  de- 
If*  i^munaiaiihg  tbe  defectsof  his  patent, 
•  toMvor  srtop  liim  from  the  benefits  of 
ii«SML  We  do  not  find  in  his  renewed  ap- 
:mm  taj  sttempt  to  enlarge  the  scope  of 
fei  Mnioa  bcTood  what  wn  originally  dis- 
tel  tat,  oa  the  contrary,  an  attempt  to  se- 
os  fHtBOkm  tar  the  toTcntion  contained  in 
Arpint" 

Iwte  foipon  of  dedding  the  question  of 
;  n  the  dnmnier  to  the  bffl,  it  is  not 
out  the  sereral  claims  in  the 
d  patents,  with  a  view  to  a 
It  is  flidllcient  to  ny,  that  it  is 
tes  the  defendant  is  guilty  ot  an 
-JC  of  cither  of  the  claims  in  the  oriff- 
is  icpeaded  to  the  reissue;  and  it  is 
IftsK  fte  claims  to  the  reissued  patent, 
■nt  of  whidi  is  averred,  are  expan- 
worigfaal  daton^not  covered  by  them, 
H  Apri,  agfertfieien,  to  be  embraced  with- 
>  is  tafnttoa  n  denribed  to  the  original  pa- 
w.  Tlii  is  to  say,  that  it  as  a  matter  of  tact, 
tejiiBSBt  wn  tfaefiiat  and  original  toyentor 
tf  4i  an*  ad  combinations  coyered  by  these 
age  of  the  specification  to  the 
would  sufficiently  embrace 


ban 


feon  this,  that  if ,  at  the  date  of  me 
tf  Asoctotoal  patent,  the  patentee  "lad 
■  of  the  nature  and  extent  ci  Ms 
of  the  patent,  when  is- 
n  tia'mtnatioo  of  tta  terms,  made 
A*  fOMooable  degxee  of  care  whidi  ii  ha- 
ktosaiopeeledof  men,  to  the  manage- 
4f  Arir  #wtt  faterests,  to  the  ordinary  af- 
tf  Ih.  wosU  have  immediately  informed 
I  the  palMit  had  ftiled  fully  to  coyer 
^  Mi  toyntkML  And  this  must  be 
toktaockatohimofthef^forthe 
h»owladgs  when  opportunity  and 
Maad  WW  msoninifl  care, would 
it 

opportunity,  under  the 

with  reasonable  dili* 

whidi  to  equtty  dis- 

to  reyiye  a  ri^t 

lo  lia  nndaimadyfpotn  en- 

of  tbon  who  haye, 

lid  lo  aei  nthou^  it 


t«L& 


of  oqnity  wn  ^iplied 

to  the  comctloo  of  al- 

pittBti,  by  idmei,  to  the 

Btam  Ck.  [svpra].    It  wn 

when  the  mbtaae  sufgeit- 

Ihi  eUn  wn  not  n  mad 

il  wn  ^ipaiant  upon  the 

the  patent,  and,  if  any  cor- 

k  should  haye  beoi  ai^ 

the  granting  of  a  re- 


issue for  such  a  purpose,  after  aa  unreasonable 
delay,  is  clearly  an  sibuse  of  the  power  to  (rrant 
reissues,  and  may  justly  be  dedaied  iUegsa  and 
void;  that,  to  reference  to  reissues  made  for  the 
purpose  of  enlargtog  the  scope  of  the  patent, 
the  rule  of  laches  should  be  strictly  applied,  and 
no  one  should  be  relieved  who  has  slept  upon 
his  rights,  and  hn  thus  led  the  public  to  rely 
on  the  implied  disclaimer  toyolvra  to  the  terms 
of  the  original  patent;  and  that  when  this  is  a 
matter  apparent  on  the  face  of  the  tostrument, 
upon  a  mere  comparison  of  the  origtoal  patent 
with  the  reissue,  it  is  competent  for  the  courts 
to  dedde  whether  the  delay  was  unreasonable 
and  whether  the  reissue  wn,  therefore,  con- 
trary to  law,  and  void. 

Tiiis  doctitoe  hn  been  reiterated  to  many 
cases  stoce,  and  at  the  present  term  hn  been  re- 
considered and  emphatically  repeated  n  the  set- 
tled law,  to  the  case  of  Mann  Y.ffarwood,U2  U. 
S.  854  [Bk.  28,  L.  ed.  665],  where  it  is  said,  by 
Mr,  JiuHee  Bradley,  delivertoe  the  opinion  of 
the  court:  "  We  repeat,  then,  if  a  pi^tee  hn 
not  claimed  n  much  n  he  is  entitled  to  daim, 
he  is  bound  to  discover  the  defect  to  a  reason- 
able time,  or  he  loses  all  right  to  a  reissue;  and 
if  the  Commissioner  of  Patents,  after  the  lapse 
of  such  reasonable  time,  undertakes  to  grant  a 
reissue  for  the  purpom  of  correcting  the  sup- 
IX)sed  mistake,  ne  exceeds  his  power  and  acts 
under  a  mistaken  view  of  the  law:  and  the 
court,  seeing  this,  hn  a  right  and  it  is  its  duty 
to  declare  the  reissue  pro  tanto  void,  in  any  suit 
founded  upon  it"  It  wn  also  tiiere  said  that, 
while  no  Invariable  rule  can  be  laid  down  n  to 
what  is  reasonable  tin^  within  which  the  pa- 
tentee should  seek  for  the  correction  of  a  daim 
which  he  considers  too  narrow,  a  delay  of  two 
years,  by  analoey  to  the  law  of  public  use  be- 
fore an  applicatimi  for  a  patent,  should  be  con- 
strued equally  favorable  to  the  public,  and  that 
excuse  for  any  longer  delay  than  that  should 
be  made  manuest  "Sj  the  special  circumstances 
of  the  case. 

In  the  prewnt  can  the  detoy  to  applying  for 
the  reissue  wn  more  than  five  years,  s^o  spe- 
cial cdrcumstances  to  account  for  or  excuse  the 
delay  are  set  out  to  the  bilL  In  lieu  of  such  a 
statement,  the  complainant  avers  that  he  pre- 
sented to  the  Patent  Of^o^  a  full,  sworn  state- 
ment of  facts  and  dzcumstancn  connected  with 
his  applvtog  for  uid  obtaining  his  original  pa- 
tent, ana  "mth  his  delay  to  applytog  for  the  re- 
issue, and  that  the  examtoers  in  chief  dedded 
that  he  had  suffldentiy  and  ntisf actorOy  ex- 
plained  the  delay,  and  wn  entitled  to  tlw  ro> 
bsue.  But  this  aoes  not  ntisfy  the  law.  The 
quertlon  n  to  whether  the  delay  had  been  rea- 
sdbable  or  unreasonable  is  for  the  court  to  de- 
termtoe,  upon  the  special  drcumstancn  brou^ 
to  its  attention:  and  it  cannot  substitute  the  da- 
dskm  of  the  Patent  Office  upon  that  question 
for  its  own.  The  very  quntion  is,  whether  the 
Patent  Office  hn  decided  rightly:  and,  n  it  is 
a  quertion  of  power  and  Jurisdiction,  in  which 
the  delay  shown  is  prima  facU  unlawful,  it  is 
incumbent  on  the  party  seeking  to  establi^  the 
lurisdictioQ  of  the  ratent  Office  to  mnt  the  re- 
Issue,  to  show  the  facts  on  which  tt  restsi  In 
every  can  of  a  reissue,  that  office  dther  ax* 
pressly  or  implidtiy  deddn  the  question  of  dil- 
igence on  the  part  of  the  patentn;  and  the 
grant  of  a  reinua  ii  a  dedaon  that  the  delay 
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Cdcvt  «r  IBB  CxnxD  m-n 


laj  hM  tea  f'-jf  l«o  jiaa 

and  ezcowi  br  ipecHl  ci 
cumaanca,  wluckdiov  CIO  bare  bn  ■atu 

Wbcti.  tbodoK^  Oe  Kj-^BcdDB  bm  wtm  <^ 
or  eiliiUu  UNk  the  oiuma]  ud  the  iommI 
paicnt.  aad  ii  aFfKus  b^  ifvpectioo  tlai  the 
Mie  objecl  <a  Ac  icisne  wm  U>  cbIusc  aod  ei- 
»D(]  ibe  dums  of  ihe  origiDaL  v>d  thai  ade- 
laj  of  two  or  Bwre  tws  haa  Uka  plMe  in  ap- 
plVioe  for  the  Rume,  not  ex[duDni  br  tfedal 
cifromfiaiKca  showins  it  u  be  nMOttUe.  the 
qucstkai  of  lacbes  h  a  qnatioB  of  tanr  ariiiag , 
OD  tlw  face  of  tbebtI1,wbich  avaibaaadefene,  I 
apoti  a  geooml  demoner  for  wwt  o<  ciqni^-     | 

This  mte  of  cqnilr  pleading  tpptit*  in  >i>al<>- 1 
gota  cams;  ai  whoe,  it  otbcrrBe  afp^nBgaa  '■ 
ibe  fac«  of  the  bQI  thai  the  daim  i»  >tale,  or  ia 
bomed  by  lapae  of  tinw,  and  it  is  nogfat  U> ' 

«Toid  the  effect  ol  sodi  a  faaroa  "^ ■" 

that  the  fraod  complaiaed  <d  ww  a 

hat  bem  only  Rccntlv  dtscoTered,  it 

HUT  that  "  the  particular  acta  of  fraud  or  oon- 

oedmeot  abooU  ha*«  been  Mt  fotlb  bf  distinct 

avennmla,  ■■  wdQ  at  the  lime  wImd  discoT- 

end,  m  that  the  coott  najr  see  whether,  bj  the 

exerdK  of  oidinaij  dificence,  the  dtacwory 


the  bodj  am  not  rouiKlei] 
on  ttw  omafde,  and,  tn  tS 
the  back,  surpliu  metal  I 
'  lata  Ibe  eornen,  to  ton 
DOmen,  already  fonncd,ar 
f  drlTlss  nuphu  DMtal  mt 


.,lBO[Mi;.S.,bL.  U,L. 
ed.  4M1iS(amuv.  Aw(.7  How.,  81ft  [48  U. 
S.,  bk.  13.  L.  ed.  0^;  Mtxm  t.  Onrne.  1» 
How.,  60  [60  n.  8..  bk.  IS.  L.  ed.  5S31;  JTonfi 
T.  Watmon,  21  WalL,  178. 185  [SSU.  8.,  bk.2?. 
L.  ed.  «89,  4661;  OaUai  t.  EtmmtU,  B9  U.  S., 
20]  [Bk.  as,  L.  ed.  481];  Badger  t.  Badger,  2 
Wall.,87,»5[68D.8.,bk.I7.L.ed.  SM,  6381; 
WoodT.  Oarp»»Ur.  101  U.  &,  ISfi  [Bk.  20,  L. 
ed.  8071:  iMtiaie  t.  amtk.  10S17.  8^  801 
[Bk.  27,  L.  ed,  2191. 

Ttie  i»en»  ^  UtatXretUt  Court  dumittittg  tlte 
bat  for  van*  ef  equitjf  wo*  eorrtet  and  ii  af- 
finntd. 

True  oopr.    Teat: 

James  H.  XoKeoner,  tank.  Sop.  Ocmt.  0. 8. 

JAMES  B.  CLARE,  Appt., 


(Sees.  C.  BepoTter^  ed.,  n-tlj 
Patent  law — ij^ngemttU. 


o[tbBan,aad  tfaeterma  o 
St  be  eonnoed  at  least  to 
»1  ii<e.  Id  subarauemt  nwi 
Oon  of  metal  which  caiw 
lormed  In  subatautlaUr  th 

of  hta  blank. 
Dl  259.] 
Argttd  Apr.  n,  iSSS.    Deeided  Mag  4.  ISSi 

AFPF.^l.  tirmn  the  Circuit  Couit  of  the  Uni 
ed  Statn  foribe  Diitrict  of  CoDoecticut. 
The  Ik^aotT  and  factaof  thecftae  fullf  appei 
in  the  ociinion  of  the  eoort. 
Mr.  Wm.  Ed«M-  BiBonda.  for  appelUo 
Mr.  O.H.  Pbttt.  for  appellees. 

Mr.  Ja^ia  BI»tchfbTd  delivered  the  opi 
ioDttf  the  coon : 

I  This  ii  a  mit  in  equitv.  broufrtit  in  [be  Ci 
'  mit  Coort  of  the  United  States  for  the  Diatri 
'  of  Ootmecticut.  bj  Jamet  B.  Clark  against  T1 
Beecber  llanufaiiunug  Compan;,  a  Connec 
I  cut  oorpraatMKi,  tud  D.  P.  Sixithwick.  for  II 
'  infringement  of  iellen  patent  No. 60130 .^rnoti 
(o  tlK  plainlift.  Juoe  25.  1861,  for  an  "  ii 
ptoTonenl  in  the  manufacture  of  blanks  f 
carriage  tliiU  sbsckles."  The  main  defense 
tbenmisntHi-infriiteeineni.  TbeCircuit  Cou 
after  a  beariofc  laa  Cwo  retteuings,  dismis 

betti  proved. 
kasuipealeC 

A  hisloiT  < —  —  -    .       -    - 

proerefiEof  ioTention  in  making  shackle  blan 
wdf  conduce  to  a  dt^nninalion  of  ibe  qu 
tioDS  involved.  A  cardHee  Ihill  ibockle  ii 
device  by  which  the  thifls  of  a  carriage  i 
bineed  to  the  axle.  The  flni^ed  ehackJe  I 
bonzonal  plate,  with  a  pair  of  vertical  ears  i 
ing  Uiereirom,  one  at  tatii  end  of  the  bai 
The  cockeye  on  the  end  of  the  tbill  is  rec«i 
between  the  ears.and  a  boll  passing  through  1 
ean  and  the  cockeye  Becores  the  parts.  1 
flat  back  or  body  pert  of  the  article  is  for; 
with  a  projection  at  eacb  side,  forming  wha' 
commonly  called  the  "clip,"  by  which  tbe  a. 
cleisaecuredtotheazle.  In  forming  the  ehact 
it  ia  necewaiy  that  the  ontddc  comers,  wh 
the  ean  join  tbe  hack,  shoukl  be  sharp.  1 
and  square  to  obtain  a  good  bearing  on 
axle,  or  the  article  wHl  not  be  aalabM^  1 
old  style  of  shackle  was  of  this  shape: 


DC  BliAnjKrORD. 


outer  comers  became  round,  and  the  b< 
ing  on  the  axle  was  not  firm  and  true.  It  i 
d^lrable  to  obtain  in  some  way  a  reaervoir 
surplus  of  metal,  which  could  be  utilized, 
tbe  bending,  by  being  thrown  out  into  or 
mnining  in  the  comera,  to  make  them  full  i 
square  on  the  outside.  To  attain  this  result.  ■ 
lis  C. 


Clabk  t.  Bkbciikb  Hra.  Ca 


78-« 


itm  P.  nop  m»At  m  fnTentloD  for  which 
k  Mtnvd  koen  pateot  No.  28114,  granted 
liT  1.  un.  whkfa  -wen  lelmied  to  hu  asiign- 
•■  B  D.  Eoith  and  otben,  u  No.  2362,  Sep- 
ttkrlCiaiL    Tborp't  blank  wu  of  the  tol- 


0  furaiah  mfficifiDt  Eoetal  to 
Mttteovuf  earoea  of  tite  ibackle  aquare 
«<*Bp.  «Wa  tba  ean  were  bent  in  the  di- 
■vac  adicued  br  the  arrowa.  The  projec- 
nt  «■*  at  the  pMoea  when  the  anna  loliied 
>•  >»*j.  norp'a  patent  ahowed  a  die  for 
■Of  Ike  Ihak,  Goiutnicted  with  receaaes  or 
-iraa  »  fatm  the  pcojectkms.  aw:  itated  that, 
te  ftt  raa  were  bent  op,  the  b>aiik,  InHead 
/  h^ «( (fee  old  fons.  Fig. «.  with  rounded 
«K^a,ilaa: 


a 

**  k  gf  ibe  fonn  of  Fl«.  7, 


J»rf  ibe  fonn  of  Fl*.  7,  with  aqiun  or 


o 


_  r  at  the  Juactlon  of  the 
»■*  W7.  aod  the  expandoo  of  the  meial, 
-_***gtb«am.  beiM  compenanted  for  by 
*^ral  coBtnoioD  ortbe  metal,  which  op- 
^M  <•  T****W  tbe  dertiuctioB  of  the  cohe- 
^^*«  raiddea  of  tbe  meta],  and  the  oou- 
^iB  »n>nilii4  of  the  hUok  at  Itae  parti 

^  kh  «(p  ia  AowD  In  letlen  palest  No. 
^^nMd Jimell,  18ff7,  loLeaDderBuma 
■^Imb  VHcox.  on  the  inrentioii  of  Bonis. 
n.  fa  FU-  7.  «>  «pper  " 
.  awl  the  blank  nude  be 
«  eoceen.  L,  L,  tbus: 


Fig.  7  ia  a  transverw  Tertfcal  aectloo  taken  Id 
Ibe  plane  of  the  line  n  n,  \n  Pig.  6.  Fig.  6  is  ■ 
face  view  of  tbe  lower  die  N,  and  sbows  also 
the  blank  after  it  is  acted  on  by  the  diet-.  Tbe 
specification  states  that  if  the  arms  of  the  blank 
are  bent  up  at  riglit  angles,  Id  a  directioo  to- 
wards MCh  other,  perfect  square  corners  will 


Then  followed  the  patent  to  the  pbuDtiS,  the 
specification  and  drawings  of  which  are  as  fol- 
lows: 

"  This  iuTeotion  relates  to  (be  construction 
of  carriage  shaft  shackles  from  aolid  blanks, 
and  to  the  shape  of  the  diea  for  formine  tbe 
same,  so  that,  wifb  the  least  amount  of  ubor 
and  power,  the  add  shackle  may  be  gradually 
formedintotLerequiredehape.  InlheaDnesed 
drawings  tbls  invention  ia  illuBtrated.  Figure 
1  isavertlcal  sectional  view  of  a  sbacUe  blank. 


formed  by  the  dies.  Similar  letters  of  reference 
Indicate  like  parts.  Tbe  blank,  which  is  made 
in  tbe  shape  of  a  cross,  in  tbe  usual  manner,  ia 
placed  upon  the  lower  die  A,  and  tbe  upper  die 
B  is  then  forced  down  upon  it,  wbereoy  Ibe 
arms,  a,  a,  of  the  Uaok  are  bent  inioan  oblique 
direction,  and  the  body,  b,  ii  curved,  as  shown 
in  tbe  figure.  The  portion  of  (be  blank  wbere 
tbe  arms  join  the  body  is  rounded,  as  shown. 


on  boUi  the  Inside  as  well  as  on  tbeoutslde,  tho 
straightening  of  the  bodv  of  the  shackle  push* 
log.  out  sufficient  material  tor  forming  the  sharp 
comets,  without  harlng  any  taindeisome  and 
impracticable  projections.  The  dies  are  formed 
•0  a*  to  give  tbe  blank  the  reoulrod  shape, 
Tbia  proceis  of  forming  shackle  blanks  baa 
proved,  bv  practioe,  to  be  the  most  eipeditloua 
and  dmple  yet  performed,  as  it  requires  the 
least  amount  of  machinery,  and  forms  each  part 
of  tbe  shackle  with  Just  tbe  required  amount 
SU 
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and  thickness  of  metal  for  completing  the 
article." 

The  claims,  two  in  number,  are  these:  "  1. 
The  carriage  shaft  shackle  blank,  so  formed 
between  dies  that  the  body  b  of  the  blank  is 
curved,  substantially  as  herain  shown  and  de- 
scribed. 2.  The  dies  A  and  B,  for  making  the 
said  blank,  when  so  constructed  and  arranged 
as  to  form  the  rounded  comers  and  the  curved 
body  of  the  said  blank,  substantially  as  herein 
shown  and  described." 

The  plaintiff,  according  to  his  description, 
takes  a  bl«nk  in  the  form  of  a  cross  and,  by  dies 
of  proper  shape,  bends  the  arms  of  the  blank 
into  an  oblique  direction,  and  the  body  into  a 
curved  form,  the  result  being  that  the  parts 
where  the  arms  join  the  body  are  rounded  on 
the  outside  as  well  as  the  inside;  and  when  sub- 
sequently the  curved  body  is  straightened,  there 
will  be  in  it  sufficient  metal  to  form  sharp  put- 
side  comers,  by  bcdng  pushed  out  into  them. 
The  plaintiff's  intent  stops  with  the  curved 
blank  shown  in  Fig.  1  of  his  drawings.  That 
blank  is,  in  practice,  afterwards  formed,  by 
other  dies,  into  the  following  shape:    Putting 


the  blank  into  that  shape  is  what  the  a  wsciflca- 
tion  refers  to  when  it  speaks  of  "the  ittoight- 
eningof  the  body,"  and  "forming  ti:8s&rp 
comers." 

The  defendants  make  shackle  blanks  by  dies, 
under  letters  patent  No.  108225,  granted  to 
WUlis  B.  Smith,  August  9, 1870.  Fig.  8  of  that 
patent  is  a  plan  view  of  the  blank  which  the 
dies  f  oige,  and  Fig.  4  is  an  end  view  of  the 


blank.  In  these  figures,  h,  5,  are  the  ears;  d  is 
the  clip;  /  is  the  shaft;  ^  is  the  body  of  the 
blank;  A,  A,  are  the  comers  at  the  junction  of 
the  ears  and  the  body;  H  is  the  whole  blank. 
The  comers  ?Lh,  are  formed  at  right  angles  to 
each  other.  The  specification  savs,  that  the 
blank  H  is  then  placed  in  a  trimming  die,  and 
the  surplus  metal  which  projects  from  its  edges 
is  removed;  and  that  the  bluik  is  then  heated, 
and  the  oblique  portions  of  the  body,  g,  are 
bent,  so  as  to  throw  the  ears,  b,  b,  upward,  in 
the  form  shown  in  Fig.  5,  in  which  operation 
the  comers.  A,  A,  previously  formed  at  right 
ancles,  remain  unmolested,  and  are  square  and 
full.    The  specification  says:    "I  am  aware 
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that  dies  for  the  same  purpose  have  been  preri 
ously  used,  as  shown  in  the  patents  to  L.  Bunu 
June  11,  1867,  and  J.  B.  Clark,  June  25, 1867 
In  Bums'  dies,  the  body  of  the  shackle  is  forme< 
straight,  while  the  ears  are  curved,  the  cam 
conmiendng  at  the  plane  where  the  ears  are  t 
be  bent  to  form  the  comers,  and  therefore  sai* 
comers  are  not  right  angled,  neither  is  it  possi 
ble  for  curved  ears  to  be  both  on  one  and  th 
same  line.  In  Clark's  dies,  Uie  ears  are  forme 
straight,  but  were  arranged  on  different  liDe. 
so  that  the  edge  of  the  blank  at  the  side  of  eac 
ear  was  drawn  out  of  a  vertical  line,  whic 
seriously  interferes  with  trimming  off  the  sui 
plus  metaL  I  make  no  claim  to  either  of  tb 
above  or  similar  dies."  Smith's  patent  clnin 
the  blank  so  constructed  and  formed,  and  als 
the  dies  for  fordng  it 

The  Circuit  Court  was  of  the  opinion  that  i 
straightening  the  ans^arly  bent  back  of  tl 
defendants'  blank,  to  get  it  into  the  slmpe  < 
Fig.  5  of  the  Smith  patent,  surplus  metal  wi 
not  pushed  towards  or  into  the  comers  to  for 
them,  but  the  existing  comers  were  forci 
further  apart,  to  the  extent  of  one  fourth  of  % 
inch,  by  driving  surplus  metal  into  Uie  bad 
between  the  comers. 

We  arc  of  opinion  that  this  view  is  correc 
Besides  this,  the  arms  of  the  defendants'  blnz 
are  not  bent  in  an  oblique  direction,  its  body 
not  curved,  and  the  parts  where  the  arms  jo 
the  body  are  not  rounded,  either  on  the  insi^ 
or  on  the  outside.    The  defendants'  blank, 
in  Fig.  4  of  the  Smith  patent,  has  abundan 
of  material  near  the  comers  A,  A,  which  arc 
be  sharp  and  square  and  are  already  forme 
while  the  plaintiff's  blank,  by  reason  of 
rounded  comers,  has  a  deficiency  of  materi 
near  the  points  where  the  square  comers  to 
formed  are  to  be. 

In  the  efforts  to  make,  by  dies,  a  shad 
blank,  which  should  ultimately  have  sharp  oi 
side  comers,  the  inventors,  in  succession,  b 
the  idea  of  a  reservoir  or  surplus  of  met 
Thorp  had  it  in  the  downward  projectioi 
Bums  had  it  in  his  sharp  lower  comers  w 
curved  arms.  The  plaintiff  had  it  in  his  cur^ 
body  and  rounded  comers.  Smith  has  it  in 
shape.  But,  in  view  of  the  state  of  the  art,  a 
the  terms  of  his  patent,  the  plaintiff  must 
confined  to  a  curved  body,  rounded  comers  n 
oblique  arms,  or,  at  least,  to  a  shape  which, 
practice  use,  in  subsequent  manipulation,  ] 
a  disposition  of  metal  which  causes  a  sh; 
comer  to  be  formed  in  substantially  the  sa 
way  as  by  the  use  of  his  blank,  'fhe  def e 
ants'  blank  does  not  have  sodi  a  shape. 

DecTte  aj^rmed. 

True  copy.   Test: 

James  H.  MoKenn0y«  Oerk*  Sup.  Court,  I 
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WoLLKmAX  T.  Bkthkr. 


JOBX  P.  VOLLEtOAK.  AppL, 
FRAJTE  A.  REIHER. 


1  TiMBMUarorllMNorilieni  District  of 

thUMrraod  beta  of  the  cue  appear  In 
kfMMgfthecoait. 

■lllaBH  A.  B»»iiliig,  for  appellant. 
Mmt  Vh.  a.  McKwaaMT  and  Charlas 
!■  k*«.  Inr  appdiee. 


^llTcred  tbe  opinion 

nitata«|iiit7  waa  Sled  by  tbe  appellant 
iwmm  ttc  alleged  tnfiingement  by  tbe  de- 
Mm.  c(  Rknicd  IcMeis  pat«n(  No.  9307, 
MtMrlt.  1880:  Om  original  pttent,  Ko. 
3HI.  ted  Maicb  11,  1878.  Luring  bees 
HriaMaF.  WcAaiMk,  tbe  appellant,  for 
.  **aJ  arw  and  uaefii]  impniTement  in 
^^  Itfkn  TUi  appeal  is  from  a  dtcfv 
^Miic  the  im  for  want  of  eqain.         '^ 

ai)fnAcatIaa  ai^  dnwtnga  of  tbe  pateot 

Rfnl  b  a  penpecttre  Ttew,  abowlng  i,ue 
'"^^ctojiag  Dj  tnTOiiJon  into  opera- 
^  Fk  >  ■  a  (ide  elermtion  of  tbe  same. 
3<VI ii a dctocbed Mdional  Tiew. 
"■b  ten*  of  refereoM  in  tbe  Mreral 

-«i«M(lhe Mine  paita. 


or'^o««d  by  a  Tenlcal  movement  of  the  long 
rod.  When  tlraa  constructed  tbe  opriffbt  rod 
is  liable  to  be  bent  by  tbe  wel^bt  of  tbe  I 


aom,  owing  to  tbe  want  of  gupport  at  or  near 
the  point  of  jnnction  between  the  long  rod  and 
tbe  lifting  arm. 

Tbe  object  of  my  Invention  is  to  remedy  this 
difficult;  and  to  such  end  It  oonrisis  in  pro- 
viding the  proper  support,  or  support  and 
guide,  for  the  upper  end  of  tbe  lifting  rod  dur- 
infEits  vertical  movementa  and  while  at  rest 

This  mar  be  accomplished  in  a  variety  of 
ways,  one  of  which  I  will  now  proceed  to  de- 
scnbe  in  deUil,  although  I  winh  it  clearly 
understood  thHt  I  do  not  limit  my  invention  to 
this  construction,  but  regard  it  as  covering 
broadly  any  construction,  combination  or  ar- 
nuigemeut  of  parts  which  shall  support  the 
long  or  operating  rod  and  prevent  It  from  being 
bent  or  (Usplaoed  by  the  wdght  of  the  transom. 

In  tbe  drawings,  D  is  the  door;  T,  the  tran- 
•om  sash,  pivoted  at  top,  bottom  or  middle,  as 
I^erredi  A,  the  lifting  arm  that  connecU  the 
■ash  to  the  upright  rod;  D,  the  nprigtat  rod, 
pasring  throngb  two  guides,  O  O',  one  above 
and  one  below  the  point  of  Junction  with  the 
lif dng  arm;  R,  a  friction  roller,  secured  to  the 
lifting  rod  so  as  to  bear  against  the  wall 
and  support  said  rod  at  Its  point  of  junction 
with  the  lifting  arm;  n,  n,  notches,  cat  In  the 
upright  rod  to  leuive  the  end  of  the  set  screw; 
and  »,  a  set  screw  arranged,  in  connection  with 
the  lower  guide  and  the  rod  V,  so  as  to  be  con- 
venient of  operation  for  the  poTpoae  of  fixing 
till'  imnsom  at  any  required  an^a.  Tbe 
upnght  rod  la  thus  supported  at  three  potnis, 
to  wTt:  above,  below  and  at  tbe  Joint  wnere  it 
sustains  the  weigbt  of  tbe  traoBom.  Itcanalao 
be  adjusted  and  securely  fastened  so  aa  to  (^teti 
tbe  sash  as  mncli  or  as  Uttle  aa  may  be  desired, 
and  to  lock  it  In  that  podtioD. 

Having  thus  deacribed  my  tnvcDtlon,  what  I 
daimaaoewta: 

1.  Tbe  combination,  with  a  tnnsom.  Its  lift- 
ing aim  and  operating  rod,  of  a  guide  for  the 
upper  end  of  tbe  operating  rod,  to  prevent  it 
from  being  bent  or  oiiplaoed  by  tbe  weff^t  of 


^ 


tbe  lifdng  arm  A  and  npii^  rod  tl. 

■om  lifter,  robetantially  aa  and  foi*  the  purpose 
tecrlbed. 

Tbe  guide  O*,  arranged  above  tbe  Junction 
of  the  luting  arm  and  upri^t  rod.  In  combtna- 
tion  with  the  prolonged  rod  U,  tbt  guide  O, 
and  arm  A,  subetanllally  as  and  for  the  pur- 
pose specified." 

Tbe  defenaea  relied  on  were,  that  the  alleged 
invention  waa  not  patentable;  that  it  had  been 
anticipated  1^  Bayley  and  HcChiskey,  to  whom 


Tcutilaton:  and  that  the  rlrfendnnt's  device, 
Mcuied  to  blm  by  a  patent  dated  Aprfl  6,  IBW, 
Mo.  230853,  did  not  infringe  that  of  tbe  ^tp^ 
lanL 

Tbe  epeclllcaiion  and  drawing  of  the  »pp^ 
lee's  patent  are  aa  foUowa: 


StTPREKE  CoDnT  or  thr  Ukited  9utib 

to  construct  a  liller  whlcU  will 
for  use  and  answer  equally 
a  of  transoms,  no  matter  how 
binged,  without  eichansing  or 
the  parts,  tn  a  sunple  and 


Figs.  8  and  4  show  the  lifter 
iged  above.  Fig.  S  ahowa  a 
I  lifter  attached  to  a  veDtilating 
obliquely.  Fig.  8  shows  the 
D  a  transom  blo^l  aidewise. 
!  lifter  attached  to  a.  sicyllebt. 
front  view,  Pig,  0  a  verUcal 
;lon,  and  Fig.  10  an  inverted 
-     Flga.  II  andiashowthe 


'er  part  of  thelfitlng  rod  w 


led  on  the  front  plate  with  .. 
ding  loosely  up  and  down  In 
<  the  adiuBiing  bloclc  B,  which 
e  ear  f ,  forming  part  of  thla 
Iota.  Affixed  toliIoclcBisthe 
sucdi  a  maoner  aa  to  allow  the 


Dto  which  fits  loosely  tbe  pin 
tea  the  rod  0 

e  transom  1l  a  position  which 
and  depend*  upon  tbe  manner 
ime,  at  about  midway  between 
^Dg  point  and  the  center  of 
icket  or  loop  D.  Attached  to 
mnectlng  Unit  or  arm  £,  which 
ither  end  to  the  ear  &  of  the 

Irawingg  will  show  that  tlte  up- 
ird  movement  of  the  adjustlns 
f  the  respective  movement  of 
ilL  be  followed  by  a  swingins 
tranaom  on  its  hinges,  cLrougu 
!  universal  link  or  arm  E. 
ce  of  the  casing  A  (shown  lu 
ed  with  a  series  of  nolclies,  t. 
t  tbe  rod  C  is  proridad  with  a 
wbicb,  resting  a>.  one  end  in 

adjuillog  block  B,  Is  nfflxed 
n  a  nxwve,/,  at  the  top  of 
log  Fnas  tbe  tendency  to  bold 

turns  loosely  In  the  olock  B, 
o  as  to  cause  tbe  pin  d,  which 
Hidea  of  tbe  block  B,  to  fall 
itches  t  provided  in  tbe  caaluK 
th  block  B  and  universal  link 
e  by  tbe  action  of  BpringFand 

0  moved  only  by  luming  the 
ii!<  Bxes.BO  as  to  disengage  the 
Jtcli  e. 

1  that,  whenever  the  hand  of 
)uld  bappen  to  loose  its  hold 
)  sprlDg  F  will  cause  tbe  pin  d 
n  DOtclt  and  arrest  tbe  turtbor 
block  B,  and  thereby  the  move- 
om.  The  transom  may  thus 
desired  position. 

rovlded  at  its  lower  end  with 
[ed  with  an  opening  for  tbe 


For  transoms  hinged  at  the  lower  ed^  oT 
frame  (shown  in  Fles.  1  and  8)  the  tmam^  « 
loop  D  hangs  in  the  universal  link  E.  1 
ca^g  A  with  adjusting  block  is  fixed  abc 
Wiien  operating  the  same,  the  block  beais  v 
its  shoulders  !i  upon  tbe  inner  face  of  casing 

For  transoms  bingod  at  the  nppa  rrame, 
shown  In  Figs.  8  and  4,  tbe  casing  is  fkste 
below,  so  that  the  adjuatinr  block  m*j  be  1 
by  tbe  lowest  notch  e.  While  tbe  limiiaoi 
closed.theuniversalllnkbangsdownwanl  fi 
tbe  loop  D.  In  this  case,  when  operated, 
bearing  between  block  and  casing  is  rever 
and  is  taken  up  by  a  pin  g,  penetrating  thra 
the  ear  of  the  block  and  resting  upon  tbe  o 
face  of  the  casing  A. 

ii«r 


Smith  t.  Woolvolk. 
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AroUqoi  tnowiiia  the  lifter  is  affixed  as 
im  ki  Fte.  S.  Fig.  6  shows  a  traDSom 
iHArttkidiL  The  casing  or  lifter  is  af- 
taSiotiQdljsttlie  hinged  fide,  the  adjust- 
feVkMb^iathe  hlAest  notch  when  the 
mmk6mL 

hrttniaif  hinged  in  the  middle,  the  lifter 
ark  iftMd  eittier  aboTe  or  below  the  hinsed 
ms.  For  ikTligbts.  the  lifter  is  affixed  as 

btflbtMes  that  the  onirersal  link  E,  with 
fe  tB9  iviTdiiig  loop  ends,  will  always  be 
Bs^tofiorBtoonnecdon  between  the  transom, 
bf  Dad  the  car  6  of  the  adjusting  block,  no 
■awvUdi  waj  the  transom  mayoe  hinged.  ■ 

fhi  I  date  is  mj  inTention,  and  desire  to 
■eneWletten  psloit,  is: 

I  Tk  oiiBg  A,  with  slot  a,  containing  the 
^)Dn^(biockB.  with  upri^t  rod  0,  in  com- 
^unvith  ch^  link  £  and  loop  D,  all  ar- 
MpdadooHtnicted  in  the  manner  as  shown, 
M  fv  ifaepoipose  specified. 

1  Tk  ■ijattinf  bk>c^  B,  ror:  C,  pin  ^,  and 

S;  f  .  is  oombination  with  casing  A,  pro- 
■tt  doc  a  and  notches  e,  e,  for  the  pur- 

Tk  yritotion  of  the  complainant's  patent 
nimMii  faniidlj  to  describe  the  invention, 
i  Id  oabnoe  hi  it,  as  "any  construction, 


I  orsrnmgeineot  of  parts  which  shall 
te  kog  or  operating  rod  and  prevent 
Ifcakhf  bsat  or  displaced  by  the  weight 
4%t  ttmaa."  Bat,  baTine  reference  to  the 
•fttf  Oesrt  St  the  date  of  ttie  alleged  inven- 
ta  ad  the  dsims  of  the  patent,  the  patentee 
sak  ttaitcd  to  the  combination,  with  a 
**<n.tt  Mtingarm  and  operating  rod,  of  a 
pit  lor  (he  nmr  cod  of  the  operating  rod, 
'^■r^beyood  the  Junction  with  the  ufting 
n^aa  toprercDt  the  operating  rod  from 
or  displaced  by  the  wd^t  of  the 


•■ 


nrftit 


^uhc  by  ihe  question  whether  this  is  a  pa- 
^MkisfoiiaB,  inTiew  of  the  existing  state 
*  ^  m.  tht  dsini  most  be  renrded  as  a  nar- 
*v  wad  ttarited  to  the  particular  combina- 
•>  fcnded.  In  tlyt  view,  the  defendant's 
ii  no  iDfringement.  The  differ- 
he  two  devices  is  pdnted  out,and, 
atisfactorily,  bv  Mr.  Dayton,  an 
onbehalf  of  tne  defendant.  He 
the  aash  is  opened  in  the  Reiher 
ounce  of  its  wei^t  falls  upon, 
er  obtiqudy.  the  upri^t  rod. 
n  is  prornoed  at  its  lower  end 
wUch  main  a  guide,  and  which 
with  inner  flanges  and  an  ex- 
~  to  bear  respectivelv  upon 
faees  of  the  slotted  guide 
aad  wfaidi  is  fixed  on  the 
•n  the  pcessora  resulting 
ef  tbetiansofn.  The  handle 
iDd  in  the  said  Reiher  tran- 
serves  whoQy  as  a  means 
.  lie  foot  oC  the  lifting  arm  and  push* 

a'VwAordsKwing  it  downward.    As  I 
**mL  nola  partkle  of  inward  or  lateral 
the  cod  of  this  rodby  rea- 
ef  dM  transom.    In  my  Judg- 
^ — IDd  may,  for  this  purpose, 
**<kttens  sa  ptesest.    I  stated  that  the 
Pf^  «f  the  long  upriglit  rod  was  to 
>  M  ift  iht  foocol  £b  Mock  with  the 

V.  8..  BooE  SO 


end  of  the  lifting  rod.  To  be  accurate,  I  also 
state  that  it  serves,  additionally,  to  operate  a 
novel  locking  device  with  which  said  foot  piece 
of  the  lifting  arm  is  provided. 

So  far,  then,  as  the  function  of  the  guide  G' 
in  the  WoUensak  patent,  or  the  upper  guide  in 
the  numbers  1  ana  8  of  the  WoUensak  transom 
model,  is  concerned,  I  find  that  the  Reiher  tran- 
som presents  a  totally  different  structure,  ope- 
rating on  a  totaUydinerent  principle,  from  that 
exhibited  in  the  WoUenaik  transom  model. 

In  my  Judgment  the  improvements  of  Mr. 
Reiher,  as  exemplified  in  the  Reiher  transom 
exhibit,  are  based  upon  and  proceed  from  a 
totally  different  point  in  the  state  of  the  art  of 
transom  lifters,  from  that  admitted  to  be  old  in 
the  passage  quoted  from  Wollensak's  patent 
specmcations,  and  upon  which  Wollensak's  im- 
provements are  based.  It  is  a  matter  of  com- 
mon knowledfre,  I  believe,  and  it  is  certainly 
within  mj  personal  knowledge,  that  transoms 
or  fiap  wmdows  were,  long  pnor  to  the  date  of 
Wollensak's  original  patent,  provided  with  a 
pivoted  brace,  the  foot  of  wmch  was  movable 
against  the  ftame  of  such  window  or  door. 
This  is  precisely  the  point  in  the  art  to  which 
Mr.  Reiher  in  his  transom  lifter  has  applied  his 
improvements.  His  improvements  do  not  in- 
volve the  removal  of  the  weight  of  the  transom 
from  a  direct  bearing  against  the  frame  at  the 
foot  of  the  lifting  arm,  and  have  not  that  ob- 
ject. Mr.  Reiher  sought,  evidently,  only  to 
provide  a  ready  locking  device  by  which  the 
foot  of  the  lifting  arm  may  be  secured  at  any 
point  quickly,  and  by  which  he  may  at  once 
reach  the  loddng  device  and  lift  the  transoms 
through  the  memimi  of  the  long  upright  rod. 
Said  long  upright  rod  in  his  case  is  not,  there- 
fore, made  stronger  or  weaker  with  a  view  to 
Srevent  its  bending,  and  is  only  strong  enough 
I  any  case  to  enable  him  to  push  up  the  foot 
of  the  lifting  arm.  and,  by  rotating  tne  rod,  to 
unlock  his  novel  fastening  device.  There  was 
no  fault!  in  the  old  structure  upon  which  Mr. 
Reiher  has  made  his  improvements  like  that  as- 
signed to  the  old  device  upon  which  WoUensak 
has  improved,  namely:  the  bending  of  the  ver- 
tical rod  having  a  lifting  rod  connected  there- 
with, because  said  lifting  arm  did  not,  in  the 
old  device  attacked  by  Keiher,  have  any  verti- 
cal rod  at  aU,  and  because  the  lifting  arm  dis- 
tinctly bore  against  the  frame  insteadof  against 
the  rod." 

It  f  oUows  that  the  decree  of  the  Circuit  Court, 
dismissing  the  biU  for  want  of  equity,  was  cor- 
rect   It  u  aecordinffly  affirmei. 

Truecopj.   Test: 

James  H.  MoKennej,  OeriE,  Sup.  Court,  U.  A. 
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BEN.  H.  SMITH  and  L.  H.  SPRINOER,  as 
Admr.  of  William  H.  Todd,  Deoeaiedt 

JOSEPH  H.  WOOLFOLE. 
(See  8.  a,  Beport«r*s  ed.,  14B-1S0D 

teniee  «f  proeem   Statute  cf  lAnutaticnt, 

t  After  a  final  deerse  the  parties  arenotboood 
to  take  notloe  of  subsequent  pronewllngs. 
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SuFBEicB  Court  of  the  DwrTin  States, 


Oct.  Tebm, 


^ef  are  BorreA  with  prooess  or  enter  tbeir  toIub- 

^  3L  "WMve  a  petitton,  filed  subeequent  to  a  decree, 
instltated  a  Dew  Utisation  on  new  and  distinct  ia- 
■oei  not  raised  bj  the  original  pleadings,  and  which 
eoold  not  have  been  properly  raised  by  amendment, 
and  between  parties  iHio  were  oompminants  in  the 
original  cause,  servioe  of  process  on  the  parties 
affunst  whom  reUef  is  sought  is  neoessanr. 

8.  Ibe  statutes  of  Arkansas  do  not  anthorise  ser- 
Tioe  of  process  bj  letter  or  on  the  attorney  of  a 
party. 

i.  A  complainant  can  have  a  decree  against  an- 
other oom^ainant  upon  asupplemental  or  amended 
bill  only  upon  notice  to  the  labter,  if  at  alL 

6.  Adeeree  against  a  party  who  has  not  been 
heard,  and  has  had  no  chance  to  be  heard,  is  not  a 
Judicial  determination  of  his  rights,  and  is  not  en- 
titled to  reneot  In  any  other  court. 

0.  Under  the  deoteions  of  the  Supreme  Gourtof 
Arkansas,  to  bar  a  suit  for  the  fbreclosure  of  a 
mortgage  there  must  not  only  be  an  adverse  pos- 
sessionf or  such  a  length  of  time  as  would  bar  an 
action  of  eleotment,  but  there  must  be  an  open  and 
Tiotorious  dei^  of  the  mortgagee^  title. 

[No.  241 J 
Argti^  and  9ubmiUed  Apr.  9,  1885.    Bedded 

May  4  1886. 

APPEAL  from  the  Circuit  Gourtof  the  Unit- 
ed States  for  the  Eastern  District  of  Ar- 
kansas. 
The  history  and  facts  of  the  case  appear  in  the 
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Statement  by  Mr.  JueUce  Wooda : 

The  bill  in  this  case  was  filed  by  Joseph  8. 
Woolfolk  to  foreclose  a  mortgage  execated  to 
him  by  William  H.  Todd,  the  Intestate  of  L. 
H.  Springer,  one  of  the  appellants,  upon  the 
Belleyiew  plantation,  sltoate  in  Chi^t  County, 
^jkansas. 

The  record  discloses  the  f oHowing  facts .  Jmi- 
Ins  W.  Craig,  a  citizen  of  Art^nsas,  and  the  own- 
er of  the  Beueview  plantation,  had,  on  December 
5, 1866,  mortgaged  it  to  Mrs.  Lncy  D.  Craig,  the 
widow  of  his  DTOther,  to  secure  $41 ,666  owing  by 
him  to  her.  Some  time  after  the  date  of  the 
mortgage.MrB.  Cndg  intermarried  with  Joseph 
H,  woolfolk,  the  appellee.  Junius  W.  Craig 
died  on  September  17, 1858.  On  March  iC 
1866,  Joseph  H.  Woolfolk  and  Lucy  D.,  his 
wife,  William  H.  Frazier,  assignee  of  A.  D. 
Kelly  A  Co.,  William  H.  Todd  and  others,  in 
behalf  of  themselves  and  aU  other  creditors  of 
the  estate  of  Junius  W.  Craig,  filed  their  bin  in 
equity  in  the  Circuit  Court  of  Chicot  County, 
Arkansas,  against  Emma  J.  Wright,  ezecutiiz 
of  the  last  will  of  Junius  W.  Cra^f,  and  others, 
for  the  settlement  of  his  estate.  The  case  is 
staled  in  the  record,  "  T?ie  Oreditore  of  Junius 
W,  Oraig  v.  Emma  J.  Wright,  Executrix,  and 
others."  The  bill  alleged  that  many  debts  had 
been  proven  against  the  estate,  amounting  in  all 
to  the  sum  of  $286,280.34,  among  whidi  was 
the  debt  above  mentioned  due  to  Mrs.  Lucy  D. 
Woolfolk,  a  debt  due  to  Frazier,  assignee  of  A. 
D.  Eellv  A  Co.,  for  $45,607.76,  and  a  debt  due 
to  Todd  for  $47,181.60.  The  prayer  of  the  bill 
was  that  the  lands  of  the  estate  might  be  sold  and 
the  proceeds  distributed  among  the  creditors. 

On  August  80, 1867,  the  plaintiffs  in  the  orig- 
inal bill /Including  William  H.  Tood  and  Jo- 
seph S.  Woolfolk  and  Lucy  D.,  his  wife,  filed 
a  supplemental  bill  of  revivor,  in  which,  among 
other  things,  they  averred  the  pendency  of  an 
intervention  filed  by  Woolfolk  and  wife  in  the 
Chancery  Court  of  Jefferson  County,  in  the 
State  of  Kentucky,  praying  to  have  the  debt 
due  them  satisfied  out  of  the  property  of  the 
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tate  of  Craig  in  Kentucky.    The  sui>plementil 
bill  prayed  the  same  relief  as  the  original  bill 
The  lands  of  the  estate  were  brought'to  sale  in 
accordance  with  the  prayer  of  the  bill,  and  most 
of  them,  including  the  Belleview  plantadoo. 
were  purchased  by  Todd.    Upon  a  report  oi 
the  safe,  the  share  of  Mrs.  Woolfolk  in  the  pro- 
ceeds was  found  by  the  court  to  be  $9,831,  and 
Todd,  having  paid  a  small  part  of  Uiis  sum, 
Woolfolk,  for  the  residue,  took  the  two  notes 
of  Todd,  payable  to  himself,  for  $4,248.20  each, 
to  secure  whidi  Todd  executed  to  him  a  mort- 
gage on  the  Belleview  plantation.    The  ccuit 
having  distributed  the  proceeds  of  the  sales  of 
the  lands,  directed  the  receiver  to  collect  the 
available  assets  of  the  estate  and  report  to  the 
next  term  of  the  court    By  his  reports  subse- 
quently made  it  appeared  that  the  receiver  had 
been  able  to  collect  only  the  sum  of  $157,  which 
the  court  allowed  him  to  retain  as  his  compen- 
sadon,  so  that  nothing  remained  of  the  origmal 
cause  in  which  Woouolk  and  his  wife  were  in 
any  way  concerned. 

Afterwards,  on  April  12»  1869,  during  a  va- 
cation of  the  court,  Todd,  who  had  become  bf 
assignment  the  owner  of  the  claim  of  A.  D 
Kel^  &  Co.,  filed  a  petition  in  the  case  of  7% 
Oreditore  of  Oraig  v.  Bmma  J.  Wright,  Execu 
trix,  and  others,  in  which  he  alleged,  amont 
other  thinss,  that  Woolfolk  and  wife  ha^ 
brought  smt  in  the  Chancery  Court  of  Louis 
ville,  Kentucky,  against  Toda  and  the  heirs  o 
Craig,  to  subject  to  the  payment  of  the  balano 
due  Mr.  Woolfolk  from  the  estate  of  Craig,  cei 
tain  real  estate  in  the  City  of  Louisville.  Th 
petition  averred  that  the  proceeds  of  the  Louii 
ville  real  estate  should  be  first  applied  to  th 
satisfaction  of  the  claim  of  A.  D.  Kelly  &  Co. 
which  had  been  classed  as  a  preferred  debt  b] 
the  Probate  Court  in  Arkansas,  and  l>rayed  tha 
Woolfolk  and  wife  might  be  requirea  to  a< 
count  for  any  proceeds  <3  the  Louisville  real  e 
tate  received  by  them,  according  to  the  ri^bi 
of  creditors  as  declared  by  the  Arkansas  rr< 
bate  Court;  the  purpose  of  the  petition  being  l 
subject  the  money  aridng  from  the  sale  of  th 
Louisville  proper^  to  the  payment  first  of  ti 
claim  of  A.  D.  Kelley  A  Co.,  owned  by  fodc 
Upon  this  petition  the  Chicot  Circuit  Couj 
made  an  order  that  Woolfolk  and  wife  answ< 
the  same  on  or  before  the  third  day  of  the  ne: 
term,  and  that  in  default  thereof  the  petitic 
should  be  taken  as  confessed,  and  that  8ervi< 
of  the  order,  "  by  letter  or  on  attorneys  of  sai 
jMUties,  be  sufBcient  service  thereof." 

The  statutes  of  Arkansas  do  not  author! 
service  of  process  in  either  of  the  methods  c 
rected  hv  the  order.  Nevertheless,  the  sheri 
returned,  that  he  had  served  the  order  by  ma 
ing  a  copy  thereof  to  Woolfolk  and  wife,  c 
rected  to  meir  address,  without  naming  it.  < 
H.  Carlton,  upon  whom,  as  attorney  at  W<h 
folk  and  wife,  it  appeared  that  a  cop j  of  t: 
order  had  been  served,  filed  a  writini^  in  t 
case,  in  which  he  saia  he  was  not  their  att 
ney,  but  the  attorney  of  Todd,  the  petitiooi 
and  disclaimed  any  mterest  in  the  cause  on  1 
half  of  Woolfolk.  Upon  these  facta  the  coi 
decided  that  there  had  been  sufficient  service 
the  order. 

Todd  having  died,  the  Chicot  County  Circ 
Court,  on  January  28, 1890,  by  its  order  entei 
iathecaaeoi  The  Qreditort  of  Oraig  V.  Smma 


Smith  y.  Woolfoul 
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i^  Ineatrfx*  and  othera,  macle  Lu  H. 
imp  lui  adminbtrator,  plaintiff  in  his 
Mi  tt)  opoo  the  same  6tiy  decreed,  amons; 
«ttep,  that  Hdd  L.  H!  Springer,  aa  ad- 
oiMBrof  Todd.  "  have  and  reoover  of  and 
imUtfd.  Wootfolk  and  Joaeph  H.  Wool- 
fclftmol  I37.906.65  out  of  the  aaid  funds 
■tvaiitkeir  handa"  of  the  estate  of  Jun- 
»  f ,  CMk.  "  aiid  tiMt  payment  thereof  be 
'  by  qacotki  aa  upon  exeoutions  at 

bassd  upon  the  report  of  a 

■^  into  court  none  of  the  ev- 

any.  upon  which  it  was 

Mat  tk  dieree  Just  recited  was  made, 
^>M,a  October  97, 1870,  brought  in  the 

loi  Ont  of  the  United  States  for  the  Eastr 
nlWetaf  Aikaaaaa  the  pfesent  suit,  to  en- 
^H  ^ 'ot'ecioaaie  of  tne  mortgage  made 

*  wltaB,  ptymsnt  of  one  of  the  two  notes 
^IUASI(ths olbsr  baTing  been  paid),  giy- 

•  bf  Todd  to  Urn  for  the  ahare  of  Mrs.  Wool- 
^  h  te  proeesda  of  the  sale  of  the  Belle- 
*»  ihsMlmL  L.  H.  Sprinmr,  the  admin- 
■■r  4  Todd's  esut^,  and  Ben.  H.  Smith, 
*^  Mm  As  death  of  Todd  had  acquired  aU 
■tftto^aoft^ilPBd  premises,  were  made 


Ml  h  Ml  SDSwer  insisted  upon  his  right 
' «  tf  tic  dscne  rendered  agai^  WooUolk 
■^^Jsbforof  the  administrator  of  Todd's 
*^>y4e  Cfaeoll  Court  of  Chicot  County, 
* '■■Tfl^  IM,  mad  set  im  t^  seren  years' 
^■ft  tf  llBltatkM  of  the  Wa!9  U  Axkansas 


^i^K^ sdsmtaMOff,  tdopted  the an- 
^■Mh,  avl  oteed  to  set  off  so  much 
wiaikTor  of  Tod^  mentioiied  in 
if  Salth^aB  woold  satbfythe  de- 


*«ri^  vhoss  deposMon  was  taken,  tesO* 
teOciobsr,  1868,  OaiHcm.  on  whom 
if  fhs  ooait  abore  mentioned  was 
Waoi  been  bis  attorney,  and  that  he 
beard  of  the  petition  of  Todd 
?*^rte  inal  decree  bad  been  rendered 
^■i  tkm  bis  wife,  L1U7  D.  Woolit>]k, 
7  M  m  mt^  foar  yean  before  the  entry 
!S*i*^  ^i^  fron  ue  year  18M  untfl  her 
^mm  iHided  hi  Kentucky,  and  that  he 
V^MteRanbkUfe. 
j^JjrfflfAe  reoeiirer  to  Todd  for  the 
**2*(^''**''^^'*xsecntedon  October 
i^  B  ^lyeared  from  the  eridenoe  that 
^■f  ^  appcOaiit  Smith,  idio  ckdmed 
I  Is  pnaaBSBlon  of  the  mort- 
alDos  that  date, 
tfae  Circuit  CourtvCm  No- 
~  a  decree  in  favor  of  the 
P.Ttt,  to  bear  interest  from  the 
_  ,  ^Kiaa.  sad  In  default  of  payment 
JJyaitsft>aMort|gmd  premises  to  sat- 
^^■L  f^asa  lUa  decree  the  defendant^ 

F.  W.  Cmmacm^mm  and  A*  H.  Cktf- 


dcUvsied  the  opinion  of 
Comt  was  Justified 


by  the  facts  appearing  of  record,  unless  one  or 
both  of  the  d^enses  set  up  in  the  answers  of 
Smith  were  maiDtained. 

We  shall  consider  first  the  defense  of  set-off 
based  upon  the  record  of  the  proceedings  and 
decree  of  the  Circuit  Court  of  Chicot  County. 

We  are  of  opinion  that  the  decree  of  the  Chicot 
Circuit  Court,  made  on  the  28th  day  of  October, 
1868, was,  so  far  as  it  concemed)Joseph  H.  Wool- 
folk  and  Lucy  D.,  his  wife,  a  final  decree  in 
the  cause,  ana  they  were  bound  to  take  no  no- 
tice of  the  subsequent  proceedings,  unless  ther 
were  served  with  process  or  entered  their  vol- 
untary appearance.  By  that  decree  the  rights 
of  the  parties  then  before  the  court,  as  statra  in 
the  original  bill,  and  all  the  assets  of  the  estate 
of  Cra^  actually  or  constructively  within  the 
lurisdiction  of  tne  court,  wore  disposed  of.  It 
is  true  the  receiver  was  directed  by  the  decree 
to  proceed  to  collect  the  available  assets  of  the 
estate.  But,  os  has  been  stated,  only  a  small 
sum  barely  sufficient  to  pay  the  receiver's  com- 
pensation, was  collected  by  him,  and  this  he 
was  allowed  to  retain  by  the  decree  of  the  cotul 
The  petition  filed  by  Todd,  and  the  proceedings 
thereon  subsequent  to  the  decree  of  October  2B, 
1868,  had  no  reference  to  any  additional  assets 
coUected  by  the  receiver  after  that  date. 

If  the  matter  set  up  in  the  petition  of  Todd 
had  been  offered  as  an  amendment  to  the  origi- 
nal bill  when  the  latter  was  on  final  hearing 
and  Woolf oik  and  wife  were  before  the  court, 
there  is  no  rule  of  equity  pleading  and  practice 
or  of  the  Jurispnidence  of  Arkansas  by  which 
sudi  an  amendment  could  have  been  aUowed 
and  luive  become  the  basis  of  a  decree.  8hieM» 
v.  Barrow,  17  How.,  130  [58  U.  8.,  bk.  15,  L. 
ed,  1581;  Hardin  v.  Boyd,  118  U.  8.,  756  [Bk. 
28,  L.  ed.  1141];  Walker  v.  Bym,  14  Ark.,  1^46. 
As  was  aedd  by  this  court  in  ShieldM  y.  Barrow, 
ubi  iupra,  "  it  is  far  better  to  require  the  oom- 
plainaint  to  begin  anew.  To  insert  a  wholly 
oifferent  case  is  not  properly  an  amendment 
and  should  not  be  considered  within  the  rules  on 
Uiat  subject"  80  that  even  if  the  decree  made 
on  the  original  bill  was  not  final,  the  petition 
filed  by  Todd  was  so  radical  a  departure  from 
the  case  made  and  relief  prayed  by  the  original 
bill  as  to  be  a  new  suit  and  require  service  of 
prooess  on  the  parties  made  defendant  thereto. 
It  instituted  a  new  litigation  on  new  and  dis- 
tinct Iscrues  not  raised  by  the  original  pleadings, 
and  between  parties  who  were  complainants 
in  the  original  cause. 

It  is  se^ed  that  one  defendant  cannot  have  a 
decree  against  a  codef endant  without  a  cross 
bni,with  proper  prayer,  and  process  or  answer, 
as  in  an  original  suit  Walker  v.  Byen  [tupra]; 
Gantt'sDig.,  §  4559;  GuUum  v.  Brwin,  4  Ala., 
452;  Oumminm  v.  OiU,  6  Ala.,  562;  Shelby  v. 
Smith,  2  A.  K.  Marsh,  504.  It  follows,  from 
Uie  reason  of  this  rule,  that  if  one  complainant 
can.  under  any  circumstances,  have  a  decree 
affainstanother  upon  asupplemental  or  amended 
bul,  it  must  be  upon  notice  to  the  latter.  After 
a  decree  disposing  of  the  issues  and  in  accord- 
ance with  the  prayer  of  a  bill  had  been  made, 
it  is  not  competent  for  one  of  the  parties, 
without  a  service  of  new  prooess  or  appearance, 
to  institute  further  proceedings  on  new  issues 
and  for  new  objects,  although  connected  with 
the  subjeci-matter  of  the  original  litigation  by 
merely  giving  the  new  prooeSdings  tte  title  of 
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m-188  Bupbskb  Couitr  or 

toe  originml  cmkb.  It  lila  bill  begina  h  neti 
Udndon,  the  parties  •galnit  vfaom  he  teeki 
nllef  are  eDUllM  to  notloe  ttaereof,  and  witbom 
tt  tbe7  will  DOt  be  bound.  For  tbe  decree  of  i 
court  rendered  agminat  a  p&rtf  who  taaa  not  beei 
beard,  sod  baa  bad  no  cbaoce  to  be  beard,  ii 
not  a  Judidal  determlnatloD  of  bla  risfata,  anc 
li  not  entitled  to  leapect  In  onr  other  court 
Windtor  V.  MeVtiffh,  08  V.  S..  374  [Bk.  S8,  L 
«d.  914]. 

Upon  tbe  original  bill,  filed  in  tbe  Cbloo 
Circuit  Court  bj  Todd,  it  wai  not  poadble 


„ 0  reply  01 

tbeae  prlodplea  of  law,  and  wese  not  bound  U 
take  notice  of  tbe  petition  of  Todd  and  the  pro 
ceedinBB  Uierennder. 

Todd  and  liiaoonnsel  appear  to  have  seen  tb 
necessity  of  notice  to  Woolfolk  and  bis  wife 
and  made  an  attempt  to  give  tbem  notice  o 
tbe  petition  filed  by  Todd.  Bat  the  recon 
aliowB  that  no  lawfuTnotlce  was  served  on  them 
It  fi^  to  show  notice  otany  kind. 

The  only  aerrlce  which  tbe  defendants  asaer 
to  have  been  made  on  Wootfolk  and  wife  wa 
tbe  serrlce  on  Caritoa  as  their  attorney,  whi 
was  not  tbelr  att<nney,  but,  as  be  averred,  tb 
attorney  of  Todd,  tbe  petitioner,  and  tbe  mail 
lug  to  Uieir  address,  by  the  sheriil,  of  tbe  cop; 
of  the  order.  Conceoine  that  these  kinds  o 
eerrice.  If  executed  accorfflng  to  law,  were  gooi 
under  the  Statute  of  Arksiisas,  which  tbe; 
ate  not,  they  would  have  been  but  substltutei 
service,  and  could  not  support  a  personal  d< 
cree  against  Woolfolk  and  wife.  Pemwyer  v 
JVqr,BBU.  B.,714[Bk.  34,L.  ed.  Sa51;flar) 
««.v.  ^yde.98D.  8.,47erBk.  2e,L.  ed.  2871 
BnxHUyn  v.  In*.  Oo.,  00  U.  B.,  863  [Bk.  20  2 
ed.  416]i  Bnmirt  v.  DoHingUm,  101  V.  8.  8 
IBk.  88  L.  dL  878]. 

It  follows  that  the  record  of  tbe  proceeding 
and  decree  of  the  Circuit  Court  of  Chlcc 
Countv,  subsequent  to  the  decree  n^iiie  in  th 
case  of  Oraig  t.  Wrwht,  executrix,  and  othen 
on  October  38,  1868,  was  not  binding  upo 
Woolfolk  and  wife,  and  could  not  be  receive 
In  evidence  against  them.  As  this  record  coi 
t^ned  the  oati  proof  offered  by  the  appellanb 
of  any  set-off  in  bdialf  of  any  one  wbatevc 
ag^nst  the  mortgage  debt  due  from  Todd  t 
woolfolk  which  tbe  present  suit  was  brougt 
to  enforce,  it  follows  that  tbe  defense  of  set-o: 

eeaded  In  the  answers  of  the  appellants  taOe 
r  want  of  proof,  even  conoedlng  that  the 
were  entitled  to  make  tbe  set-off. 

It  remains  toconaiderthe  plea  of  tbeStatut 
of  Limitations.  Tbe  note  secured  l^morlgw 
which  is  tbe  bads  of  this  suit,  fellaue  Octobc 
to.  1870,  and  tbe  suit  was  brought  October  2^ 
1879.  It  is  Insisted  that  the  suit  to  foiecloee  tli 
mortgage  was,  under  tbe  law  of  Arkanssi 
barred  in  seven  jranfrom  tbematnri^ of  tl 
note.  In  the  case  of  Birnit  v.  Xain,  W  Ark 
SOI,  it  was  declared  by  the  Supreme  Court  c 
Arkansas, that,"  to barasult for  the  foreclosui 
of  a  mortgage,  there  must  not  only  be  an  ai 
verse  poawedon  for  such  length  of  time  I 
wouM  bar  an  action  of  ejectment,  but  thea 
must  be  an  open  and  notorious  denial  of  it 
mortgagee's  dtle;  otherwlae  tbe  poasesrion  i 

tw 
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il  ddivered  Uie  opio- 1  nRcnts  duly  appoiDtcd  by  the  Secretary  of  tlie 


Oct. 

,  „- , ^^  .  T^WBBlfcr  25rH. 

Ste  I  hare  reoeivod  n-ir  guar 'if  -tw  H'i 
advMiM  MB  tbac  la  aoor'Tnanes  'wttu  oiy  jq 
dfla  or  K<yr.  gtfa^  jvm  net  «xppni  tu  Jaetooo- 

vflle,  for  ihlpBwut  tri  5«^  T  ik-  ITD  bales  «#  oo4"- 

::!-£:.    »  .cie  to   tpiu  Iteinf  pirtof  fclot '  ii—ij  iwhhbI  fty  tite  Ex» 

"  ^^^  — 'wrra  tiia  >  purtinip  ana  ImpurUn^  ^  "bdibt;  ml  tiuui  ^roQ  ai^ 

r  -aa  —ri  ream  eogaoed  In  preparinr  a»  Aduva  ftir  abtpmenc; 

ji a  -tior  atootabatytwyiBteiA'Syi  ^f    >iaw  fa  >■!■«* >n 

t    occoa  tPttiecottoaatthatjMaBL^a.  a«nt  tilt  IK  wm 
"ii&vro>  t3iliiff  shipped  by^  ife  ^i«ihl  Mgarriahic  gp* 

iOf;  asein9tiiagencr,3 «-- -■ 

BBi-  Car  the  cotton,  and 
jmt  toQcfa  a  iMle  <rf  it:  f 

cB^  3xto  poansBioa  of  !l. 

ir-^>i    le  ordered  to  aUcv 
c  u*.  tloBB  leCef  xed  tix  fc 
■a^^     1^  letter  <rf  Sc^ 
aaa  inteiided  to  aa 
ooCton  whiek : 


a  a 


by 

^faaait^ 

Ltbatthe<cc3nx:jc^ 

>^to  Mr.  Biuaaa  ^  tas  irrittT?' 
*  last,  and  leriuic?  » 
[decline  to eoBXQiF  «^ttL 
itoturnftoavo 

totiie     . 
.  hftTeaflBOBatxi 
_jaIltlieoottaaLi^     ^_ 

Iiaretofore  bt*aiBgaitnffi 

r«ue Goremmeot*  Afft^aaiiC^ 
*  ^fcjT.  nihj  win  ihoy  titac  go,  a 
"ntuti  anftetdinatcewaa  ftiftiirmBlItg  _ 
-■,.    .     -s--*.     -.T  i    -  !naBdBd  to  do  more  tftantManm  ■uul  aei  ijcce  to 

-naecoott  with  the  low  <rf  owp«rty  ifcwUncrt  by 

-T 1^     yo  indiscfimiiMAt  aBsaras  ir  coOecAioog 

•^mtEBDlated  l?y JtrrowiiL  ^:*>«?«l??r^^- 

x,-r  snrsiich appolntaaBa*rOT. mar*^  ~* 

w*    '  TT    4ca  -fjnibm  yonrjgenent  agm 

.••A   a«*       fififlitxino  to  the  luslnictiuaa 

■ajmamiiiirirnnf  thrr^-*-   ^ 
'••^*  *aa  soda  of  paying  tiha 

"■^■"'       ^gre^  31  ftripjiny  cotton  to  a 
_ .      -^     -  *«irtnaai»thatsuCT  expenaeaw 

T   .»       r  Kfw-   •      "*^.    Tr       ._^-     ^raw*  rnmsportlny It  to  New Tocfc, 


^.  vu  2  -t*ilow  the  cotton  as  chamft.  to  be 
-*«  '->:te<i  States  cottob  agent  in  Xeir  re 
*..  .^nt  -±06  any  leawl  desiring  to  wr 
'jTvui-iz  ^U  oaUce  this  arramrenent. 

-  5   P  per  t»  add  here  that  tt  la  not^^ — . 

'^aj.  i.^  ^joipments  of  cotton  to  New  York  abyiM 

*^  3*ue  .rr  Ton.    The  9irtt  of  ■By..l*^t»^ic<fc)pa 

*-v  >;  -jtfiwdoiiiaBweinwyourdeltTertnfflt  to 

^•v  x^itiorvBod  a/gaA  neti  auoretheaamenMiy  be 

>  ~  -.^  ir  jE  tite  place  of  diipment«  and  yoor  oom- 

1^-^"^     -- t      »,----.  -^      -  >^'^«ix^  mil  beaOowedacoordlngiy. 

»         .  -..*.-     -.-•.  V  ^r  ener <rf  the  11th  instant oooTeyyPQipecMie 

■^.^  -,     .-.         -^  -.fc    _-  »  •  ^    ••i    -^■airtm  Ji  regard  to  where  the  cotton  reftered 

-*?  ^   ,      "-    •  ,;^  -^und,  nor  to  wlKwn  or  Iv  what  vesBri  or 

_     ,  .,    -       -»  —     -»- 5^  .*<«:im.'«  the  same  was  shipped.   Inthisooiineo- 

^  .^..:»  .,■'--  ^  -•">    '     **  I  '*  ft«ire  to  call  roar  attention  to  that  psou- 

u    1  -or  ^fitter  of  Nor.  17th  requirlxxtr  yon  to 

M.T'^inioe  accounts  and  a  faU  list  odP  all  the 

-     ,  ^^  ^    .  nat5.Te*l  with  any  lots  of  cotton  secured 

.jv  vj«'   -    -e**    ^  44-    ,^.,^     ,..  >-HtW  by  you.   A  copy  of  this  record  and 

,    -.    ^  e  . -.y-a.    ..'^    -^ix?.^*-     ,^^,  ..  ^ouid  be  forwarded  to  the  department  im- 

•vt^-M^.^v-i    "^"-'j.    1*^    1    'a*.-    ■  tmu.-  -r  n,     a^,i-Keo^  iq  the  shlpmoit  of  any  lo«,  and  a  oop* 

^    J    iw  *T^  ••..•*- r-^:  ^    ^.    'y   •-   Jvi-fy    ^,  ^^.^  |^^  ^M  rfumished to  the  agent  to  wlfeuinitai 

very  respectfaUy. 

H.MoCiUkKdi. 


L. 


..',..      .  J-  ^'i  -"^  r  '  :3^  ='«  '-^  s-H^iwoeAuu  oi  Secretary  of  the 

„  ^^s^.^rr'-T  «<  'hat  'he  ^«i«l  special    ^cuiiij  Aiu  rMasury  DepQrt3nent,Ta]lahaaBee«Fla.*^ 

->   •  'ww    ^     fi-r^i  »  a*iow  auj  to  carry  , 

^   .>  V  :£.t.:>^i  a  r^ur  letter  of  Nov'r      q^  ^j^^  ^^^h  of  February,  1886,  Mr.  Oabdl, 

.     ^.  . ^  I  ::  "ZL^TJ.^of^r  l^S't^^  i  ^S  in  Washin^on  sent  to  the  defendST; 

at  :a-  TA.-^  be  oniered  to  aid  me  '  letter  la  which  he  said : 

K  ind  such  other  nasistanoe  aa  ..     .  _  _^-   w«w-«— -•••w  <.i»m 

**Washin9tofi,D.GU  February  TTtSb^  ISOS. 

Hon.  Hugh  Mcculloch,  8eo^  of  the  Tkeasory: 

Sir:  Id  accordance  with  your  letter  of  ITth  Kor*] 


Ttaasury  Dept" 
■«^  i%»*  -^  jed  to  this  letter  ae  toU 
«.  ^4ii  .•«  Deoember.  1865: 


k^ 


last,  requestiojr  me  to  return  to  my  late  flcdd  ai 
operations  in  Florida  and  Soutiiem  Georgia,  and  t< 
do  all  in  mj  power  to  secure  to  the  Govenuneni 
the  cotton  meotiooed  In  my  oommunioatton  to  yxM 
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w  the  brnor  to  mftke 


■■rfttenitloa  pnreh—ed  for  Ibe  aboreoom- 
[    WBntnfciDdBoathorn  Oeorjt.  WMinad; 


-  Iwi  Mt  oa tk*  ^laiilaaiHW  ■obleot  to 


•i  wkHte  of  eotton  maUnc  up  the 
kteMdH  when  fa  Ftoridk  ibej  i 
^aSt  br  Mr.  Cftbell.  and  tniumit 
tf  •■hM  iVfrrnitfiW,  ud  uiwdk  tbem,  ai 
oM  ^wtaf  that  be  bMl  paid  out  $8,054,  ai 
tqaaa  idHtn  to  the  cotton,  before  It  wai 
«M  b  New  Toffc.  The  letter  Mja  :  "Ii 
HflHbenes,  from  the  papen  mbinttted 
ml  !«*•  bMB  engaMa  aliice  July  last,  it 
vkfad  oltewlae  oDUiniog  this  two  him 
MMd  wi«DtT-two  (S73)  balee  of  cotton  foi 

fcr ami     ami  cooclnde*  with  askiof 

■  iHrHHdM  for  the  KrTlo(a,oDe  tUrd  o: 
koUB,  or  M4  bales. 

OaAim  at  Febroaiy,  19M,  Mr.  Cabel 
pMMrf  la  Ibe  Tre^Ruy  DepartnieDt  a  peti 
'-  -'  tarthttaat,onthe2adof  Jul;.  1860 
"  g  aaelBtant  rapa 
^t«d  States  Trea 

., b  tpectal  agency 

Ac  ngoialloaa  of  Mid  department  fo 
_  oHMiM  of  cflptored  and  abandoned  pfop 
**  ■  te  dUkml  Staua,"  had  i^ipointed  Hi 
tMMlMaU  lo  the  atabtant  nedal  Dm 
«*«actottaDlrtrlciof  Florida,  "lo col 
■t  Ml  11  Willi  aD  the  eotton,  tobacco  aw 
^imo^  btlonglnc  to  Ibe  United  BtaM" 
te  ■  tiif.  UK,  one  Ooaglaa  ibipped  fron 
U^BMitDosaOtmaB,  a  repateaf  treasni; 
«K  rt  faekaeoTiUe,  Florida,  »8  Iwle*  o 

(■Bii  ■«•  tifcan  fiQU  bis  dlalrict  and  ahouli 
''^le^^vUaecNitrol:  and  that,  lo  An 
lM.iia,lb.  OabrUpaidtbeozpeDaeaofpn 
■B^^NoglkM  for  ulpment,  whi<li  Ottraai 
IBM  aid.  betatc  fe.ae8.8a.    The  petltioi 

KtClbrCiS^ba  paid  the  |e.888,8S 
anaJ  iiMiiwiiaiiliai  for  hliierrioeaL 


■■.  "mtg  lOID  Um,  OD  UK  £ 

-  I.  iknate,  (hen  acUw 
q^^vU  BCHKtf  the  On: 
^ll^MDcM  for  the  Ml 


bedakml 


f  ihe  na  ■!>]  9 
wmnwit  as  captmed  orttan- 
Md  diractB  tbe  $4,881.10  lo 
"^roweda  of  captored  und 

te  Act  <rf  Haidk  18,  1663, 
.  atL.,8aO>,tbeSecnui;o[ 
antborind  to  ^Muntipecul 
and  collect  aD  unndoned  or 
"  (witli  q)ecifi«d  ezceptioiu), 
nated  as  in  inaarrecoan  bt 
ot  tbe  FterideDt,  of  July  1, 
.,  1268).  florida  was  sndi  > 
I  3,  tbe  uiufial;  colkcted,  if 
lo  pnbUc  OM,  traa  to  be  I(n~ 
of  sale  in  tbe  IotsI  Stiiei, 
n.  andthe jHXKveaB  paid  into 
le  United  Ettatea.  Bj  Mction 
t  tbe  Tnamy  was  to  cause 
at  10  be  ke^  dxtwiiif  fitaa 
srty  waa  reodTcd,  tlie  cost  of 
d  pntcMda  of  tbe  sale  tbere- 
Wtber  jiroTided  aa  follows : 
t  dunuog  to  bavc  been  the 
■abandoned  or  captiUEd  prop- 
time  witbin  two  jeara  aSva 
tbetebelUon,  prefer  bie  dsin 
eieof  in  tbe  Couit  of  Claimi] 
le  aatiafaction  of  ssid  court,  ol 
Mid  proper^,  of  lus  right  ta 
nf,  and  tbat  he  Itas  never  ^v- 
ifortto  tbe  preauit  rebellion, 
idoe  of  BQch  proceeds,  aflei 
an;  pnrchaae  money  whicb 
lid,  ttwetber  witb  tbe  expeaa 
mu  sale  of  Hud  propertj,  and 
!XC-««s  attending  tlte  dispo 

!)■  nut  ui'  Jnlj  a?, )  668,  chap 
,  9AS>,  it  waa  decUred  to  bavi 
It  aod  meaning  of  tbe  Act  o 
"  tnat  tbe  remedy  given  h 
lade  under  said  Act,  b;  pre 
le  Court  of  Claims,  abouldh 
idiog  the  owner  of  anv  pitip 
int.  of  the  Treasury  Depart 
ed  or  captured  property,  fi 
ilor  of  said  Act,  from  suit  a 
any  other  mode  of  redres 
any  court  or  tribunal  otbe 
E  Claims;  and  in  all  cases  ii 
pass,  replevin,  detinue,  or  an; 
Ion,  may  have  been  broug^ 
iding,  or  shall  bereafter  b 
St  any  persoD,  for  or  on  a( 
iroperty  taken  by  sucb  persoi 
gent  of  tbe  United  Stales  ii 
x>lor  of  the  Act  aforesaid, 
lay  and  shall  plead  or  allege 
It  such  act  was  done  or  omil 
bim  as  an  officer  or  agent  ri 
.  in  the  administration  of  ou 
Ogress  aforesaid,  or  in  virtu 
:reof,  and  such  plea  or  aUegi 
I  sustained  by  the  proof,  sbii 
enied  and  adjudged  in  law  i 
[  conclusive  bar  to  any  emit  d 
ttuie  was  in  forco  wben  th! 
,  and  when  the  issues  in 
be  provision  as  to  the  lurii 
Dcluaive  remedyin,  the  Coui 
1U  I.  ! 


Lamab  t.  MoCuixooh. 


l«8-m 


rf Oil, biMMOtod,  in  MibftttDoe,  In  section 
atf  liBevMStatntet,  which  gives  toris- 
ieafeAiOoartalGliiinetobeftr  nnd  de- 
oiiildiiBifGr  U»  prooeeds  of  cftDtmed 
f  MBdaounr,  is  prorided  by  toeAcI 
^Wll,&0,orbjthe  Ad c^  July  2, 
Jki^m  atStittftL..  875),  and  then 
it  *hmM,  nm  the  remedy  given  in 
aitfiteiadv  theseid  Acts,  by  prefer- 
r^iikiitktCoaitafClaims,  uialj  be  ex- 
as^lNcUtf  the  owner  of  any  property 
■■  If  Mto  of  tbe  Treaniry  Department  as 
m  cntared  property,  in  virtue  or 
JVMTflf  aid  Acu,  fitnn  suit  at  common 
»  ff  af  ochcr  itode  of  redress  whatever, 
^mftaait  odur  than  said  Court  of 


rkwHteforttMenictment  oftheprovi- 

uirfadiaiSortbeActof  Jufy  27,18fe,  ap- 

"■teitbecB  thii: ''One  Elgeebrought  a  suit 

:i akmn b  Miaoari,  a^inst one  Lovell, 

•MrthtpoMariooof  s(Hne  bales  of  cot 

«  Mnnond  the  case  into  the  Circuit 

«rfAiUBitedStttes  f  or  the  DistricU  of 

'*«i«i  As  {Toond  that  he  was  in  posses- 

*  rf  it  eockia  si  sfeot  for  the  Ooveroment 

fcgidStstei,  iddch  daimed  it  as  aban- 

?  pojr*  onder  the  Act  of  March  12, 

«  W  kriBg  died,  the  suit  was  contin- 

**m i»e  o(  hii  administrato i,^*It  was 

■aW^tkOrcuit  Court,  held  by  Mr,  Ju9- 

^■■•d  Diitnd  Judom  Treat  and  Kre- 

■^'^^ 'US.  SDd  is  reported  in  1  Wool 

*»^«  idtar.  V.  LomU.  The  opinions 

^  ■■■*.*»  ttere  were  two,  were  given 

**tf»5CnBr.    To  the  ordinary  dec- 

J""*"^^fatt  the  defendant  pleaded  that 

*2**"i  MoR  the  suit  was  brought,  and 

•**. ttH ben  taken,  received  and  ool- 

^iiawBonOsBissippi,  as  abandoned 

2?*  ■*  *•  pnwessicw  of  one  Hart,  a 

r"Mm  ippofaled  by  the  Secretary  of 

:.?^*P'«i^M>d  collect  abandoned 

^Tiy^^i  voder  the  Act  of  March 

rJ5™"W  "▼Jng  been  designated  as 

^■[*'5».  *y  the  Proclamation  of  July  1, 

^**li  cotton  wss  in  possession  of  the 

SrV*^Jf^  ss  agent  of  the  United 

r** ■  ttiMii  to  a  plaoe  of  sale,  and  he 

2?|7>^teiBdoQlKhalf  of  the  United 

^■■•tt  ottcrwise;  and  that  the  cotton 

Jt  te  Unhed  States  as  abandoned 

*r  aid  Act.    The  plaintiff  de- 

?">9ha,  sad  the  demurrer  was  over- 

^,y<lwil  Court  said,  hi  regard  to  the 

^    ^■■••Astthe  cotton  mentioned  in 

•  *^^  «M  sriMd  ae  abandoned  prop- 

^^^dirtctsdedaredbTthefeoe- 

^ttissdMs  of  insurrection,  by  a 

2f  tf  Ifcs  Treasury  Department  fo*- 

**•  mi  that,  when  this  suit  was 

.^1?  ^iU  by  the  defendant  as  an 

'  y  GsiMMuit,  wtth  a  view  of  dis- 

'ii**»*»Act.  The  objection  taken 

**  ••**»»aot  aver  that  tne  property, 

of  bv  the  treasury 
or  ahanooDed  property, 
•er  show  that  it  was  right- 
*  *  *  The  qoestSoii  Is,  wheUier 
lo  mtim  the  remedy  given 
of  all  othea,  or  to  permit 
10  be  aoed  for  the  poases- 
'  sf  sac^  ptoperty  wherever  the 
•1.1 


a 


ieved  might  ilnd  a  court  of  general 
licdbn.  •  *  *  The  Act  evidently  contem- 
plates  that,  in  some  instances  at  least,  property  ..  q.. 
will  be  seized  which  ought  to  be  returned  to  its  L^  °^  J 
owner,  or  for  which  compensation  should  be 
made  by  paying  him  the  proceeds.  Otherwise 
it  were  unnecessary  to  provide  any  means  of 
determining  when  a  return  should  be  made. 
And  the  remedy  applied  to  property  taken  by 
mistake,  or  by  the  unjustmable  act  of  the 
agent,  equally  as  to  property  which  has  been 
abandoned  or  captured.  *  *  *  I  am  of  opinion 
that  Congress  intended  to  prescribe  to  all  claim- 
ants who  sbould  prove  their  loyalty  and  their 
rifi^ht  to  the  property,  this  remedy  for  all  cases 
of  seizure  by  agents,  under  this  law,  whether 
made  in  a  strict  accordance  with  its  provisions 
or  not"  Upon  this  decision,  the  plaintiff  filed 
a  replication  to  the  plea,  which  averred  that  the 
cotton  before  it  came  into  the  possession  of  Hart, 
was  the  property.of  Elgee;  that  by  the  Proclama- 
tion of  the  President,  of  December  8, 1868  (18 
Stat  at  L.  787),  Uiere  was  promised  a  full  par- 
don and  amnesty,  with  restoration  of  aU  their 
rights  of  prop^y,  except  as  to  slaves,  to  all 
those  living  in  the  insurrectionary  districts,  ex- 
cept certain  classes  of  persons  therein  men- 
tioned, who  ^ould  thereafter  take,  subscribe 
and  keep  inviolate  a  certain  oath  therein  pre- 
scribed; that,  before  the  suit  was  brought,  El- 
gee, then  living  in  said^nsurrectionaiy  districts, 
not  being  one  of  the  excepted  persons,  took  and 
subscribed  the  oath  required  and  had  kept  it  in- 
violate; and  that  his  rights  of  property  in  the 
cotton  were  thereby  restored  to  him.  The  de- 
fendant demurred  to  this  replication.  The  de- 
murrer was  sustained  by  uie  Circuit  Court, 
which  held,  in  its  decision,  that  as  the  Act  of 
March  12, 1868,  contemplated  that  the  property 
of  loyal  citizens  might  and  would  be  taken  un- 
der it,  and  as  the  omy  remedy  of  a  loyal  citizen 
of  a  loyal  State,in  respect  to  property  owned  by 
him,  seized  by  a  treasury  agent  in  an  insur- 
rectionary district,  as  abuidoned  property,  was 
by  an  application  to  the  Court  of  Claims,  par- 
don and  amnesty  could  not  place  the  disloval 
citizen  in  any  better  position  than  that  occupied 
by  the  lo3ral  citizen. 

There  was  a  final  Jiidgment  against  the  plain- 
tiff, and  the  case  was  brought  into  this  court  by 
a  writ  of  error  sued  out  by  Elgee's  administra- 
tor, and  was  No.  68  on  the  docket  of  December 
Term,  1867.  Briefs  for  both  parties  were  filed,  [  1 861 
and  the  case  was  araued  orally.  The  court 
was  equally  divided  in  opinion,  eight  Judges 
sitting,  and  the  judgment  was  consequently 
affirmed  on  the  27th  of  January,  1868.  Subse- 
quently the  bill  which  became  a  law  on  the  27th 
of  July,  1868,  was  introduced  into  the  House  of 
Representatives  and  passed  by  it  and  by  the 
Scmate,  and  was  approved  bv  the  President  It 
b  proper  to  assume,  from  this  history  and  the 
contents  of  the  Act,  that  it  was  introduced  and 
passed  because  of  the  difficulties  which  had 
attended  the  decision  of  this  court  in  the  Elg€$ 
Cam, 

It  is  manifest,  we  think,  that  section  8  of  the 
Act  of  July  27,  1868,  was  intended  to  cover, 
and  does  cover,  a  case  like  the  present  The 
Act,  in  terms,  includes  a  suit  for  what  is  in  fad 
private  property,  taken  by  an  agent  of  the  Unit- 
ed States,  as  beinfl^  abandoned  or  captured 
property,  in  the  administration  of  the  Act  of 

9» 
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Ae  .Ad.  or  B  Tortw  tf  ft.  or  B 

Otttmat.  ^aemtm  be  good  UA.  or 
aabeBttcnto:  TbedHs  ■(■( KMbe 
M  tod  UA.     h  JfrX^d  r.  GiBiaa,  C 

ofMctiaaScC  Ifa  Act  of  Jnlr  77.  isfe 

flST"      4"^  if*  pgw^ptMjdi  ■  pMd  bith.  I 

mf  hi—if  la  be  ■■iiiiitd.  MMoOog 

ds  Ike  Act,  beiitomwlliynnwnMnBi 
tb^  k  ^A  c^  akfcaub  the  ada  he  d 
rack  oSeo-BC  dose  hb^  s  mistake  m 
ckHie^  tf  Oe  pmfsatT,  he  if  protected  1 
Act agifaM A pnnte  MOL  Thiawebdi 
be Oe FnTv iMii|iiHitiei  of  tbe mtOau 
r  I  r.  /huMT,  111  n.  8.,  17  [Bk. 

mL  Sy7],whae  enanlial,  baviiig  en  sUacl 
agaiett  the  ptqpqtj  d  one  penoa.  leviet 
the  propertT  oc  a  ttnnger,  it  «■■  be)d  b, 
cooit  that  ue  mctice  on  Ibe  oflSdal  bo 
the  fMtdial  vtR  liable  to  tbe  stranger,  bt 
tbe  maidial  bad  acted  eelonogteU.  altbou 


Thit  anit  ia  not  agaiut  Mr.  Cabell.  T^ 
caaatkn  of  bad  &itb  against  Mr.  Cnbel 
afEsct  the  defotdaot.  except  so  farastbci 
Mr.  Cabell  woe  authorize)  in  ndvaDOe  1 
def  endaat,  or  sanctioned  or  approved  or  n 
bT  bim  with  full  knon-Iedge.  Suninj 
witb  the  fact  that  it  cnnnot  be  held  thai  j 
brpnniug  the  defendiml  gave  nny  autlioi 
Mr.  Cabdl  except  in  regard  to  "captvired 
ertT."  wo  find  that  he  iiopressed  upon  Jli 
bell  the  fact  that  he  wasamliorizedonly  ti 
coihM  belODKing  to  the  Qoveroment,  nod 
ins  beyond  t£e  specific  cotton  which  Mr.  ( 
hsS  named:  Uiat  the  proceedings  Mr  ( 
\cits«nllioriK<i  to  lake  iu  regard  losiicht 
wi'iv  proceedings  under  tbe  Act  of  Marc 
ll^e;),  to  collect  It  and  ship  it,  so  tliut  it  i 
tie  Hold;  aud  that  the  rcpresentntiona  ma 
reimnl  to  all  the  coiion.  bv  Mr,  Cabell  I 
dcrt'tidaut,  after  U  ww  8hip|)ed  to  New  *: 
wera  xuch  as  to  indicate  tbat  it  was  "gc 
mint  cotton,"  and  to  warrant  the  defend] 
fiiirly  regiirdlng  it  as  cotton  which  had 
"cniiliired,"  within  the  Act;  and  we  tbio 
dufendant  bad  the  right  to  treat  it  aa  coti 
be  sold  under  the  Act,  and  to  see  tbat  fte 
ceeda  were  paid  Into  the  Treaauij'  to  awa 
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.w  kfaiorT  aod  lacts  of  the  case  appear  in 
•ifaiBDocUieooiirt. 

Jin.  Saaaal  lUeksoo  and  Jolin  C. 
MMt  far  piaintiif  in  enx>r: 

iMiU  fiflore  in  the  performance  of  a  di- 
mk  cottict  does  not  jostif  y  the  other  par- 
irk irfHlafto goon  with  it  If  the  covenant 
Mte  fM  10  the  entbe  o(»i8ideration,  the  ob- 
IBtfibcoBtiacc  is  defeated,  but  if  capable 
^■fawlim,UMjuulT  remedj  is  in  damages. 

Tk  kidfBg  American  case  is  MiUdam 
^i^OiL  ▼.  JEfiNvy.  21  Pick.,  417.  where 
•t  one  ab^BCt  of  dependent  coTenants  and 
pBenlent  »  discnssed  and  the  an- 


te*D  Mum  t.  JchMon,  8  Bos.  &  PoL, 
■t  Miwt  T.  5«^  5  Binn. .  865;  ^nse^  V. 
lit  n  Ph.  8t  J8;  S  Chit  Cont ,  1092,  citing 
^■Afa  T.  MOkt,  4  AddL  &  E.  268,  599; 
>*^"iiliy.  f«iM^,  4  B.  &  8.,  296;  Weaver 
'  ^M«i.  •  Tsmt,  155;  Eeman  ▼.  .Brtnc^n,  21 
U,«;  Am  t.  OHppin,  L.  R  8  Q.  B.. 
Ji  hr  t  fun  ascQSsioD.  see  21  Am.  Law 
i^  «,  aili  bf  Lndna  8.  Landreth. 

^  lidhudC.  MeMortria,  for  defeiid 


^te  ftt  eootact  intends  that  there  shall 
^ptifofMsei  hi  distinct  naroels  at  diiferent 
^■vifcnsc^  hi  respect  of  anj  installment  at 
^yfcjiflftfcs  other  side  absolves  him  from 
■!  f^tWr  patonnance. 

^r.Biinun.8Bestft8^755;  Canal  Co. 
'  '^^Aa,  6  WsH.  568  (78  U.  8..  bk.  18.  L. 
5  %»;  lZivPftiai>  JfOZf  ▼.  Slater,  12R 
:  ^  At  ▼.  2%,  8  Wend..  861;  CaOin  v. 
;5*  «  y.  Y  .  217;  BUing  Woolen  Co,  v. 
**«.  I  aUy,  417;  £S«  v.  Bewee,  11  Met., 
^  Wt.  BroOen,  22  Pick..  450;  ifc^ 
•«  »  r«r4«i.  80  P»L  8t,  116;  8Mnn  ▼. 
Pi  8t.  188;  Dwind  r.  AioHYf.  80 
Tmm  T.  Do*.  15  Vt,  571;  Baine»  v. 
,  _»5.  H.,  809;  Bradley  Y,  King,  44 
■^  *.  CliL  Oo«t,  918, 9i0<tf.  stating  this  to 
f2f  IfriLBM  rate  See  also  BenJ.  Sales. 
»•  M;  laGorttn's  ed.  of  1888;  1  Whait 

*  **«Omj  ddirered  the  opinion  of 

j*^w  ••  actkai  of  a«siMmt7,  brou^t  by 
J^itegluB,  a  dtizen  (tf  Ckeat  Britain, 
the  name  of  A.  Norrinirton  & 
■St  James  A.  Wright  and  oth- 
of  Fenaqivania,  trading  under 
if  taar  Wngitt  A  Sons,  upon  the 


Jaaoarr  19.  1880.    Sold  to 
__.  W^htA8oQs.foraccountof  A. 

r2<P»  *  Co.,  Loodon:    Fire  thousand 
'J^^«M  T  Iron  rails,  for  shipment  from 
M  or  ports,  at  the  rate  of  about 
!  1.980)  loos  per  month,  beginning 
1489.   bal   whole  contract  to  be 
1st,  1860,  at  forty-five 
pv  too  of  2 J40  Iba.  custom- 
tx  *ip  PhOodelphia.    Settle- 
ostolslkMi  of  bOk  accompanied 
ovtifleate  of  weight    »ellen 
I  ef  sfafDOieBU  with  vessels' 
Mkoownbjrtbem.    Sellersnot 
'lonpiaoeanjr  naroel  lost  after 
^         — Nb^  wteo  pomftle.  tosecure  to 


buyers  right  to  name  discharging  berth  of 
sels  at  Philadelphia. 

Edward  J.  Ettin^,  Metal  Broker." 
The  declaration  contained  three  counts.  The 
first  count  alleged  the  contract  to  have  been  for 
the  sale  of  about  5,000  tons  of  T  iron  rails  to  be 
shipped  at  the  rate  of  about  1 ,000  tons  a  month, 
bejnnninff  in  February,  and  ending  in  July, 
ISSO.  Tne  second  count  set  forth  the  contract 
verbatim.  Each  of  these  two  counts  alleged 
that  the  plainti£Fs,  in  Februarv,  March,  April, 
May,  June  and  July,  shipped  the  goods  at  the 
rate  of  about  1,000  tons  a  month,  and  notified 
the  shipments  to  the  defendants;  and  further 
alleged  the  due  arrival  of  the  goods  at  Phila- 
delphia, the  plaintiff's  readiness  to  deliver  the 
goods  and  bills  thereof,  with  custom-house  cer- 
tificates of  weight,  according  to  the  contract, 
and  the  defendants'  refusal  to  accept  them. 
The  third  count  differed  from  the  second  only 
in  averring  that  400  tons  were  shipped  by  the 

Slaintiff  in  February  and  accepted  by  the 
efendants,  and  that  the  rest  was  shipped  by 
the  plaintiffs  at  the  rate  of  about  l.OOO  tons  a 
month  in  March,  April,  May.  June  and  Julv. 
The  defendants  pleaded  non  assumpsit.  The 
material  facts  proved  at  the  trial  were  as  follows : 
The  plaintiff  shipped  from  various  European 
ports  400  tons  by  one  vessel  in  the  last  part  of 
February,  885  tons  by  two  vessels  in  March. 
1,571  tons  by  five  vessels  in  April,  850  tons  bv 
three  vessels  in  May,  1.000  tons  by  two  vessels 
in  June,  and  800  tons  by  one  vessel  in  July, 
and  notified  to  the  defendants  each  shipment. 

The  defendants  received  and  paid  for  the 
Februarv  shipment  upon  its  arrival  in  March, 
and  in  April  save  directions  at  what  wharve$i 
the  March  shipments  should  be  discharged 
on  their  arrival;  but  on  May  14.  about  the 
time  of  the  arrival  of  the  March  shipments, 
and  having  been  then  for  the  first  time  in- 
formed of  the  amounts  shipped  in  February. 
March  and  April,  eave  Etting  written  notice 
that  they  should  decline  to  accept  the  ship- 
ments miade  in  March  and  April,  because  none 
-  f  them  were  in  accordance  with  the  contract; 
as  I  in  answer  to  a  letter  from  him  of  May  16. 
wroto  him  on  May  17  as  follows:  ''We  are  ad- 
vised that  what  has  occured  does  not  amount 
to  an  acceptance  of  the  iron  under  the  circum- 
stances and  the  terms  of  the  contract.  Tou 
had  a  right  to  deliver  in  parcels,  and  we  had 
a  right  to  expect  the  stipulated  quantity  would 
be  delivered  until  the  time  was  up  in  which 
that  was  possible.  Both  delivering  and  re- 
ceiving were  thus  far  conditional  on  there  be- 
ing thereafter  a  complete  delivery  in  due  time 
and  of  the  stipulated  article.  On  the  assump- 
tion that  this  time  had  arrived,  and  that 
you  had  ascertained  that  vou  did  not  intend  to 
or  could  not  make  any  further  deliveries  for 
the  February  and  March  shipments,  we  gave 
you  the  notice  that  we  declinea  accepting  those 
deliveries.  As  to  April,  it  is  too  plain,  we  sup- 
pose, to  require  any  remark.  If  we  are  mista- 
Ken  as  to  our  obligation  for  the  Februarv  and 
March  ^ipments,  of  course  wc  must  abide  the 
consequences;  but  if  we  are  right,  you  have 
not  performed  your  contract,  as  you  certainlv 
have  not  for  the  April  shipments.  There  is 
then  the  very  serious  and  much  debated  ques- 
tion, as  we  are  advised,  whether  the  faflure  to 
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■nuke  the  stipulated  shipmeDls  in  February 
or  tiarcb  has  absolved  us  from  the  contracL 
U  it  does,  we  of  course  will  avail  oonelTes  of 
this  advantoKe." 

Od  May  18  Euing  wrote  to  the  defendants, 
Inrfsting  on  tlieir  lliil>ility  for  both  past  andfu- 
tui«  Bhlpiiienis,and  saying,  among  other  thiDgs: 
"  In  nepect  to  the  objection  that  there  bad  not 
been  a  complete  delivery  in  due  time,  of  the 
Btipulaled  article,  I  beg  to  call  your  attention  to 
the  fact  that  while  the  contract  is  for  five  thou- 
sand toDS,  it  expressly  stip^tes  that  deliveries 
may  be  made  during  dx  months,  and  that  they 
are  only  to  be  at  the  rate  of  one  tbotisancl  tons 
per  mouth."  "Aa  to  April,  whUe  it  seems  to 
me  'too  plain  to  require  any  remark,' Idonot 
see  how  it  can  seem  so  to  you,  unless  you  in- 
tend to  accept  the  rails.  If  you  object  to  taMnr 
itil  three  shipments  made  In  that  month,  I  shall 
feel  authorized  to  deliver  only  two  of  tbe  car- 
goes, or,  for  that  matter,  to  make  the  delivery 
of  precisely  one  thousand  tons.  But  I  think  I 
am  entitled  to  know  definitely  from  you  wheth- 
er you  intend  to  reject  the  April  ahlpmeuls,aud 
"  90  upon  what  eround,  and  alto  whether  yon 
■      '  ■ '  "  '*■ inlng  ahipmentr 


eject  the  r 


Ullage,  if  you  a. 


are  decided  lo 
under  tbe  cont 

lall  BvaU  yourselves  of  the  ad- 
«  absolved  from  the  contract, 
o  bein  doubt  whether  yon  can 
set  up  that  claim  or  not,  I  should  like  to  know 
deflutely  what  Is  your  intention." 

On  May  19  the  defendants  replied:  "We  do 
not  read  tne  contract  as  you  do.  We  read  it  as 
stipulating  for  monthly  shipments  of  about  one 
thousand  tons,  beginnmg  in  Februa^,  and  Uiat 
tbe  six  months'  clause  is  to  aecuie  ue  comple- 
tion of  whatever  bad  fallen  short  in  the  five 
months.  As  to  the  meaning  of  'aboat.'  it  ig  set- 
tled aa  well  as  such  a  thing  can  be;  and  cer- 
tainly neither  the  Februwy.  March  or  April 
shipmenta  are  within  the  limits."  "As  (o  the 
proposal  to  vary  the  notices  for  April  shipments, 
we  do  not  thin\  you  can  do  this.  The  notice 
of  the  shipments,  as  soon  ss  known,  you  were 
bound  to  give,  and  cannot  afterwards  vary  it  if 
they  do  not  conform  to  ttie  contract.  Onrri{^t 
to  be  notified  Immediately  that  the  ridpmeuts 
were  known  is  as  material  a  provision  as  any 
other,  nor  can  it  be  changed  now  In  order  to 
make  that  a  performance  which  was  no  per- 
formance within  the  time  required."  "You  ask 
us  to  determine  whether  we  will  or  will  not  ob- 
ject lo  receive  further  shipmenta  because  of  past 
defaults.  We  tell  you  we  wiU  if  we  are  enti- 
tled to  do  so,  and  will  uotif  we  are  notenUUed 
to  do  BO.  Wo  do  not  think  you  have  the 
rieht  to  com^  us  (o  decide  a  disputed  Question 
of  law  to  leheve  yon  front  tbe  nsk  of  deciding 
It  yourself.  Tou  know  quite  as  well  aa  we  do 
what  is  the  rule  and  its  uncertainty  of  appltca- 

On  June  10  Ettlne  offered  to  the  defendants 
tbe  nliemative  of  d^vering  to  them  1,000  tons 
strict  measure  on  account  ot  the  shipmcats  in 
April,    This  offer  they  Immediately  declined. 

On  Jime  16  Etting  wrote  to  the  defendants 
that  two  cargoes,  amounting  to  221  tons,  of  tbe 
April  shipments,  and  two  cargoes,  amounting 
to  660  tons,  of  the  Hay  shipments  (designated 
by  the  names  of  the  vessels),  had  been  errone- 
ously notified  to  them,  and  that  about  900  tons 
had  been  shipped  by  a  certain  otlier  vessel  on 
868 
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«  nol  Mikfled  bj  shipping  one 

«ftHfft«r  the  5,000  lam,  or  about  888  tons, 
hoa  of  te  iix  mootht  whidi  begin  with 
Hammd  wd  with  July.  But  they  reouire 
dhoA  Ijn  toot  to  be  shipped  in  each  of  the 
fram  February  to  June  indusiTe, 
»Bore  than  alight  and  unimportant 
la  ^be  ahipments  during  tlioee 
to  ke  aude  op  m  the  month  df  Julj. 
iiDoeoiie  for  the  sale  of  a  specific 
hirffDodi.  identifled  by  independent  clrcum- 
«nik  sdA  as  aU  thoee  depooted  in  a  certain 
wsiipisw,  orto  be  shipped  In  a  partJcuhg  ves- 
<  sr  Ast  Bay  be  manufactured  bT  the  seller, 
mwtf  bt  lemiired  for  use  hr  the  buyer,  in  a 
arill:  m  which  ease  the  mentlMi  of  the 

,    lied  t^  the  qualification  of 

.*  or  **  moie  or  less/'  is  regarded  as  a 
■■i  oKtasie  at  the  probable  amount,  as  to 
vlsdl  food  fsitk  is  aD  that  is  required  of  the 
yntj  ■sHag  IL  Bat  the  contract  before  us 
oBBviihlate  general  rule:  "When  no  such 
Mfadot  drcamstances  are  referred  to,  and 
te  aM"*""^  k  ^  ^imiiah  goods  of  a  obtain 
«Bi^^  chsneter  to  a  oeiwn  amount,  the 
fBsorf  iperified  Is  material  ind  goyems 
itooBincl  The  addition  of  the  qualifying 
'sboot,'  *moie  or  lesB,'  and  the  like,  in 
k  oohr  for  the  purpose  of  providing 
variaticms,  arising  from  siigbt 
erciiMos  or  deficiencies  in 
orwetg^"  BrawleyTMnit- 
4itata,MU.8.168,17l7l72[Bk.  24,  L.  ed. 

IWieflff  Is  bound  to  deliver  the  quantity 
^■hied,  sod  has  do  right  either  to  compel 
^hifw  10 accept  a  less  ouantity,  orto  require 
ittto  Kieet  part  out  of  a  mater  quantity; 
nivkfliiht  goods  are  to  be  uiipped  in  certain 
Boothly,  the  seller's  f aflure  to  ship 
1  quantity  in  the  first  month  rives 
ihe  aame  ri^t  to  rescind  the  whole 
be  would  have  had  if  it  had  been 
Asl  aD  the  goods  should  have  been  de- 


of  ahipping  about  1,000 
.,...  about  1,0CK)  tons  in  March. 
Id  Ibe  contract,  shipped  only  400 
«■  ■  Fefarovy  and  886  tons  in  March.    His 
Id  futtll  the  contract  on  his  part  in  re- 
ft tnS  two  faistaUments  tostified  the 
__  In  rescinding  the  whcue  contract, 

yi  I  liallhiy  distinctly  Mid  season  ably  asserted 
^s^|ht  ot  nadarioo. 
^MBdams,  immediatdy  after  the  ani- 
^tf  te  Xareh  shipments,  and  as  soon  as 
^kaewihsKdM  quantities  which  had  been 
la    Kfasuaif    and  in    March  were 
called  for,  clearly  and 
the  right  to  rescind,  if  the 
to  do  so.    Their  previous 

«ef  IW  single  cargo  of  400    tons 
k  nbrmsT  was  do  waiver  of  this 
■■■Be  b  tooc  place  without  notice,  or 

■■■MC  kDowledtt,  that  the  stipulated  quan- 
?»n*b«so  Alpped  in  February.  The 
1^  Nd  bf  then  for  that  cargo  being  above 
^«afeil  vatac;  the  phdntifif  sulferea  no  in* 
^vhrteoaiBsiooof  the  defendants  to  re- 
aad  DO  reUanoe  was  traced  on 
te  the  ooffiespoodence  between 

Offers  frcMD  that  of  X|mi  T. 


Bertram,  20  How.,  140  [61  U.  8.,  bk.  16,  L. 
ed.  8271,  in  which  the  buyer  of  a  specific  lot 
of  goods  accepted  and  used  part  of  Uiem  with 
full  means  of  previously  ascertaining  whether 
they  conformed  to  the  contract. 

The  plaintiff,  denying  the  defendants'  right 
to  rescmd,  and  asserting  that  the  contract  was 
still  in  force,  was  bound  to  show  such  perform- 
ance on  his  part  as  entitled  him  to  demand  per- 
formance on  their  part,  and,  having  failed  to 
do  so,  cannot  maintain  this  action. 

For  these  reasons,  we  are  of  opinion  that  the 
Judgment  below  should  be  affirmed.  But  as 
much  of  the  argument  at  the  bar  was  devoted 
to  a  discussion  of  the  recent  English  cases.and 
as  a  diversity  in  the  law,  as  administered  on 
the  two  sides  of  the  Atlantic,  concerning  the 
interpretation  and  effect  of  commercial  con- 
tracts of  this  kind,  is  greatly  to  be  deprecated, 
it  is  proper  to  add  that,  upon  a  careful  exami- 
nation of  Uie  cases  referred  to,  ihej  do  not  ap- 
pear to  us  to  establish  any  rule  inconsistent 
with  our  conclusion. 

In  the  leading  case  of  Eoare  v.  BmrUe,  6  H. 
&  K.,  10,  whic£  was  an  action  upon  a  contract 
of  sale  of  667  tons  of  bar  iron,  to  be  shipped 
from  Sweden  in  June.  July,  August  and  Sep- 
tember, and  in  about  equal  portions^  each 
month,  at  a  certain  price,  payable  on  delivery, 
the  declaration  alleged  that  the  plaintiffs  per- 
formed all  things  necessary  to  entitle  them  to 
have  the  contract  peif  ormed  by  the  defendants, 
and  were  readv  and  willing  to  perform  the 
contract  on  their  pert,  and  in  June  shipped  a 
certain  portion  of  the  iron,  and  within  a  rea- 
sonable time  afterwards  offered  to  deliver  to 
the  defendants  the  portion  so  shipped;  but  the 
defendants  refused  to  receive  it,  and  gave  no- 
tice to  the  plaintiffs  that  they  would  not  ac- 
cept the  Test  The  defendants  pleaded  that  the 
shipment  in  June  was  of  about  20  tons  onlv, 
ana  that  the  plaintiffs  failed  to  complete  the 
shipment  for  that  month  according  to  the  con- 
tract. Upon  demurrer  to  the  pleas,  it  was  ar- 
gued for  the  plaintiffs  that  the  shipment  of 
about  one  fouith  of  the  iron  in  each  month 
was  not  a  condition  precedent,  and  that  the 
defendants'  only  remedy  for  a  failure  to  ship 
that  quantity  was  by  a  cross  action.  But  Judg- 
ment was  given  for  the  defendants,  Chirf  Ba- 
ron Pollock  saying:  "The  defendants  refused 
to  accept  the  first  shipment,  because,  as  they 
say,  it  was  not  a  performance,  but  a  breach  of 
the  contract  Wnere  parties  have  made  an 
agreement  for  themselves,  the  courts  ought  not 
to  make  another  for  them.  Here  they  say 
that  in  the  events  that  have  happened  one 
fourth  shall  be  shipped  in  each  month,  and  wo 
cannot  say  that  they  meant  to  accept  any  other 
quantity.  At  the  outset,  the  plahitiffs  failed 
to  tender  the  quantity  according  to  the  con- 
tract; they  tendered  a  much  less  quantity.  The 
defendents  had  a  right  to  say  that  this  was  no 
performance  of  the  contract,  and  they  were  no 
more  bound  to  accept  the  short  quantity  than 
if  a  shigle  delivery  had  been  contracted  for. 
Therefore  the  pleas  are  an  answer  to  the  ac- 
tion." 6  H.  &  N.,  28.  So  hi  Ooddington  v. 
PdUoiogo,  L.  R  2  £x.,  108,  while  there  was  a 
division  of  opinion  upon  the  question  whether 
a  contract  to  suppl^^  goods  "delivering  on 
April  17th,  complete  8th  May,"  bound  the  sell- 
er to  begin  delivering  on  April  17th,  aU  the 
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udges  agreed  that  U  it  did,  and  the  seller  made 
lu  deliver;  oa  that  day,  tbe  buyer  might  re- 
ciad  the  coDbact. 

On  the  other  baud,  la  Simpion  y,  Orippin, 
^  R.  6  Q.  B.,  14,  under  a  contract  to  supply 
rom  6,000  to  8,000  tons  of  coal,  to  be  taken  by 
be  buyer's  wagons  from  tbe  seller's  colliery  in 
qua]  monthly  quautitiea  for  twelve  mouths, 
he  buyers  aent  wagons  for  only  150  '""'  "'"" 


md'decline  to  deliver  any  more  coal,  but  that 
lis  only  remedy  was  by  an  action  for  damaxes. 
Lnd  In  BraTidt  t,  Lav>renee,  1  Q.  B.  B.,  S44, 
D  which  the  contract  was  for  the  purchase  of 
1,000  quarters,  ten  per  cent  more  or  less,  of 
{uBslan  oats,  "shipped  by  ateamer  or  steamers 
lueing  February,"  or,  In  case  of  ice  prevent- 
ng  snipment,  then  immediately  upon  the 
ipeninz  of  navigBtion,  and  1,139  quarters  were 
ibipped  by  one  Hteamer  in  time,   and  8,301 

Kiarters  were  shipped  too  late.  It  was  held  that 
e  buyer  was  bound  to  acc«pt  the  1,189  quar- 
eiB,  and  was  liable  to  an  action  by  ibe  seller 
for  refuBing  to  accept  tbem. 

Siicb  being  the  condition  of  the  law  of  Eng- 
land as  dedued  in  the  lower  courts,  the  case 
jf  Boon  V.  Bhajid,  after  conflicling  deci- 
iioDS  Id  the  Queen's  Bench  DiviElon  and  the 
i^nirt  of  Appeal,  was  flnallr  determined  by  the 
House  of  lords.  1  Q.  B.  D..  470;  2  Q.  B.  D., 
113;  i  App.  Cos.,  456. 

In  that  esse,  two  contracts  were  made  In 
London,  each  for  the  sale  of  800  tons  of  ' '  Ha- 
iras  rice  to  be  diipped  at  Madras  or  coaat,  for 
Ihis  port,  during  the  months  of  Jdarch  ^  April, 
1874,  per  Rajah  of  Cochin."  The  600  tons 
aUed  8,300  bags,  of  which  7,130  bags  were  put 
an  board  and  bills  of  lading  signed  In  Febru- 
uy;  and  for  the  rest,  consisting  of  1,030  bogi 
put  on  board  b  February,  and  50  in  March, 
the  bill  of  lading  was  signed  In  March.  Al 
Ibe  trial  of  ananlon  by  the  seller  aguust  the 
buyer  for  refusing  to  accept  the  cargo,  evi- 
dence was  giveo  tnat  rice  shipped  in  Februarv 
ivoold  be  the  spring  crop,  and  quite  sb  good 
is  rice  shipped  in  March  or  April,  Yet  the 
Bouse  of  Lords  held  that  tbe  action  could  not 
be  maintained,  because  the  meaning  of  the 
rantract.  as  apparent  upon  Its  face,  was  that 
ill  tbe  rice  must  be  put  on  board  in  March  and 
April,  or  in  one  of  tnose  months. 

In  the  opinions  there  delivered,  the  general 
;)riDciples  underlying  this  class  of  cases  are 
nost  clearly  and  satLsfaclorily  stated.  It  will 
x  sufficient  to  quote  a  few  passages  from  two 
)f  those  opinions. 

Lord  ChanetUor  Calms  said:  "It  does  not 
\ppai  to  me  to  be  a  question  for  your  Lord- 
ihfps,  or  for  any  court,  to  consider  whether 
bat  ia  a  contract  which  bears  upon  the  face  of 
t  some  reason,  some  explanation,  why  it  was 
nade  In  that  form,  and  why  the  stipiuatlon  is 
nade  that  the  shipment  should  be  during  these 
)articular  months.  It  Isamercanliie  contract, 
ind  merchants  are  not  in  ibe  habit  of  placing 
ipon  their  contracts  stipulations  ia  which  they 
lo  not  attach  some  value  and  importance."  2 
Lpp.  Cas.  463.  "If  it  be  admitted  that  the 
iteral  meaning  would  imply  that  the  whole 
luantity  must  be  put  on  board  during  a  speci- 
led  time,  it  is  no  answerto  that  litcnil  mean- 
Dg;  It  Is  DO  obaervatlon  which  can  dispose  of 


sr. 


thee 


migt 

dam  I 
tngl 


Equ 
UtUe 

migl 
ahipi 

Apri 

whic 


Lord 

of  A! 


KOBBmOTOK  T.  Wbight. 


188-21S 


s 

I' 


s 
n 


cli|HtMin  10  be  dedjtfod  to  the  buyer 
«^H  «nfa  riztj  days  from  date  of  bill 
a*^  Ik  Kiler.  witUn  the  rixty  da j8,  de- 
al iMT^Tt  toM  bj  a  particdJar  venel, 
^li  flMj  twcDtj  lona  were  shipped  in 
■kv.  ad  five  tooa  In  December;  and  It 
ad£  te  the  bow  bad  the  right  to  refuse 
BPtarpnt 01  tbe pepper.    TBLffanek-v, 
T^  B.  D.,  It,iiiilaer  a  contract  for  the 
^tWioMoir  pig  iron,  to  be  deliyered  to 
Myvfne  on  board  at  the  maker's  wharf 
S^Bh(r»  or  eqoaD  j  OTcr  November,  J)^ 
■d  teiMiy  next,"  the  bujer  failed  to 
iNi  is  Nofcmber,  bat  demanded  de- 
flai  tkW  In  December  and  one  third 
^  md  It  waa  hdd  that  the  seller  was 
■  irfiaing  to  delhrer,  and  in  giving 
•  Hk  bufw  that  be  considered  the  con- 
by  the  buyer's  not  taking  any 


war 


ia  the  case  at  bar  mally  relied 
aai  ^  ncoat  decWoQ  of  the  House  of 
^^BMvCb.T.  J94^y<0r,9  App.  Cas.,  484. 
^mt  Ht  jadflDent  of  the  Ck>urt  of  Appeal 
*'4  &  D..  M,  and  following  the  decision 
fMtoa^rOoBUBOB  Pleas  in  JVmM  t.  Burr, 

Ba  At  Miat  theie  dedded  was  that  the  fan- 
s'tf  At  Wyw  Id  my  for  the  first  installment 
1^9^*^  vpoa  aenrenr  does  not,  unless  the 
^"aaaMoa  evince  an  intention  on  his  part 
■  *>•  >mpf  haaad  by  the  contract,  entitle 
^  ^  to  rkM  the  contract  and  to  decline 

tohhiihir  ddlferiei  onder  it.  And  the 
^^*flf  ttadedsioo,  as  stated  by  Lord 

^■^  Bdbome  la  morinc  judgment  in 
*  a^rf  Lowis,  are  applicable  out  to  the 
«  tf  s  Wsie  ol  the  m^er  to  pay  for.  and 
HtteoTtfrihire  of  the  seller  to  deliver, 


Mid:  "The  contract  is 

of  (.000  tons  of  steel  blooms 

\  therefore  it  is 

isr  te  wufchaae  of  that  quanti^ 

Ho  ooobc  there  are  subsidiary 

Ma.  as  totbethneof  thedelivery 

»JJM  tana  monthly  commencing 

'  aa  to  the  time  of  payment 

wftUn  three  days  after 

';— bat  that  does 

imo  aa  many  contracts 

***ii  hi  ddtf cites  for  the  purpose,  of 

^rtetsaqoantitiesofiron.    Itisouite 


qoantitiesofiron.    Itisquite 

^  ^*h  this  aatoral  meaning  of  the  con- 

^  ^k  b  to  be  one  contract  for  the  pur- 

"^■^^■isOj  of  ir6o  to  be  delivered  St 

In  wa  manner,  and  for  which 

•  totibemada.    It  Is  perfectly  dear 

be  a  condition 
because  the  do- 
most  certainly  to 
that  beinff  so,  I  do  not 
words.  It  can  possibly 
oadent  to  the  sobse> 
of  Hm  — fuWIlffd  part  of  the 
T^^^  *i  Mliuj  of  the  undelivered 

te  tba  Court  of  Appeal 
to  approve  tb^e  do- 
▼.  €¥ipfim.  and  to  dispar- 
ts Aarvv.  JtaMitfs  and  JKmel; 
dtod,  yet  in  tba  House  of 
a.  CMsjariia  waa  not  even  referred 


to,  and  Lord  Blackburn,  who  had  ffiven  the 
leading  opinion  in  that  case,  as  wefl  as  Lord 
Bramwdl,  who  had  ddivered  the  leading  opin- 
ion in  Bbnek  v.  MuU&r,  distinruished  Uoare  v. 
EentUe  and  Eonek  v.  MuUer  from  the  case  in 
Judgment    1)  App.  Cas.,  444,  446. 

Upon  a  review  of  the  English  decisions,  the 
rule  laid  down  in  Uie  earlier  cases  of  Hoart  v. 
Bennie  and  Ooddinaton  v.  PdUologOt  as  wdl  as 
in  the  later  cases  of  Beuier  v.  8cua  and  Honek 
V.  Mutter,  appears  to  us  to  be  8upi)orted  by  a 
ffreater  wd(^t  of  authority  than  the  rule  stated 
m  the  intermediate  cases  of  dimpaon  v.  Orippin 
and  Brandt  v.  Lawrence,  and  to  accord  better 
with  the  general  principles  affirmed  by  the 
House  of  Cords  in  Bowee  v.  Shandy  while  it  in 
nowise  contravenes  the  decision  of  that  tribunal 
in  Mereey  Oo,  v.  Naylor, 

In  this  country,  there  is  less  Judidal  authority 
upon  the  question.  The  two  cases  most  nearly 
in  point  that  have  come  to  our  notice  are  EiU 
V.  Blake,  97  N.  Y.,  216,  which  accords  with 
Bou>e$  V.  Skand,  and  King  Phillip  Mitte  v.  Sla- 
ter, 18  R.  I.,  82,  which  approves  and  follows 
Eoare  V.  Bmnie,  The  recent  cases  in  the  Su- 
preme Court  of  Pennsylvania,  dted  at  the  bar, 
support  no  other  conclusion.  In  Shinn  v.  Bo- 
dine,  60  Pa.  St.  182,  the  point  dedded  was  that 
a  contract  for  the  purchase  of  800  tons  of  coal 
at  a  certain  price  per  ton,  "coal  to  be  delivered 
on  board  vessels  as  sent  for  during  months  of 
August  and  September,"  was  an  entire  con- 
tract, under  which  nothing  was  payable  until 
ddivery  of  the  whole,  and  therefore  the  seller 
had  no  right  to  rescind  the  contract  upon  a  re- 
fusal to  pay  for  one  cargo  before  that  time.  In 
Morgan  v.  McKee,  77  Pa.  St,  228,  and  in  BeoU 
V.  Kittanning  Coal  Ox  89  Pa.  St,  281,  the 
buyer's  right  to  rescind  the  whole  contract  upon 
the  faflure  of  the  seller  to  deliver  one  install- 
ment was  denied,  only  because  that  right  had 
been  waived,  in  the  one  case  by  unreasonable 
delay  in  assoting  it,  and  in  the  other  by  having 
accepted,  ptdd  for  and  used  a  previous  install- 
ment of  the  goods.  The  decision  of  the  Su- 
preme Judicial  Court  of  Massachusetts  in  Win- 
eheeter  v.  Newton,  2  Allen,  492,  resembles  tlmt 
of  the  House  of  Lords  in  Mereey  Co,  v.  Naylor, 

Bdog  of  opinion  that  the  pudntiff's  failure 
to  make  such  shipments  in  February  and 
March,  as  the  contract  req^uired,  prevents  his 
maintaining  this  action,  it  is  needless  to  dwell 
upon  the  nuther  objection  that  the  shipments 
in  April  did  not  comply  with  the  contract,  be- 
cause the  defendants  could  not  be  compelled  to 
take  about  1,000  tons  out  of  the  larger  quantity 
^pped  in  that  month,  and  the  plaintiff,  after 
once  designating  the  names  of  vessels,  as  the 
contract  TOund  him  to  do,  could  not  substitute 
other  veasels.  See  Buek  v.  JSpenee,  4  Camp. 
829;  OroMi  v.  Legg,  9  Exch.,  709;  Beuter  v. 
Sola,  above  dted. 

Judgment  (j^rmed, 

Mr,  OMtfJutHee  W»ite  was  not  present  at 
the  argument  and  took  no  part  in  the  decision 
of  this  case. 

T^roe  oopjr.   Teste 

James  H.  MoKennej,  Gterk,  Sup.  Oourt  U.  & 


Olled-lU  v.  8^  880,  n 
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OLIVER  B.  FILLBT,  Pif.  in  Err., 
THOMAS  J.  POPE  XT  al 
(See  S.  a,  Beportor^  aiL,  flS-aL) 


tlve  of  theaubjeot  matter,  or  of  some  material  In- 
oldeat,  Euch  h  Uib  time  or  pUoe  of  ghlpmeut.  li 
ordlnull;  to  be  recarded  u  a  wanantr,  or  oondi- 
tloii  pteoedeot,  upon  the  ftUnre  or  non-pertoim- 
*  —•-'-•-  "leparqrassrlered  mar  tepndlate 


&  UnderaoontMotrortltenleaC  "tOOtoatVo. 
1  Shott^  laootah)  pis  lrcni,at  fOt  pBrton  OMOlo 
bond  atHewOrteam;  ddpineol  (torn QIaagow  aa 
•oonaipoBdble;  dellTerrandMleBabJecttoaoean 
xitki ";  ihlpmeDt  tiom  Qlaegow  li  a  material  part 
of  the  oonmat,  and  UMbnyar  mayteCuM  to  ma- 
— I  — w  . —  -hipped  u  foon  ae  poBlbls  tram 
igrat  Kew  Orleaiw earlier  than  It 
-   It  aOfi  that  oonld 


F  ERROR  to  the  Cnrcolt  Court  ri  the  United 
StAtesforthe  Eastern  District  of  Hisaouri 

The  Mstot7  and  facts  of  tbe  cae^  full;  appear 
In  the  opinion  of  the  oourt. 

Mr.  Henry  Hiteheooki  for  plaintiff  tn 
error: 

The  noD-perf  oTmance  b;  tlie  vendor,  of  s  con- 
ditIon*precedent  on  his  part,  releaacs  the  vendee. 

Jonet  T.  n.  8.  »6  U.  8.  24  {Bk.  24,  L.  ed.6M); 
mater  v.  Emertan,  19  How.  334  (SI  U.  8,  bk. 
15,  L.  ed.  636)1  Bmoot  v.  U.  8.  IG  WslL  46  ^3 
U.  B.  bk.  21,  Xi.  ed.  109)i  Qouvtnuw  r.  TU- 
lotaon,  8  Edw.  Cb.  848.  • 

Nor  does  it  matter  that  such  condition  Is  diffi- 
cult or  foolish. 

aiory,  Oont.  S§ 47, 687;8 Beni.  Sales, §§  868, 
864;  At»w«v.  Ji»i«,  SWftll.  1,7(68  U.8.bk. 
17.  L.  od.  763,  784);  Smoot  v.  U.  S.  16  WaR  46 
(83  U.  B.  bk.  21,  L.  ed.  10^;  MOidam  .FtmntAv 
T.  Horey,  SlRck.  417,  441;  Earmony  t.  Bing- 
Aam,  12  N.  Y.  99;'  Bd^  v.  Clement,  88  Vt  4M; 
Baem  V.  CbM.  45  DL  47;  BcJioot  JHitriet  T. 
DawJiy,  36  Conn.  680;  Bettini  v.  Oye,  1  Q.  B. 
DIt.  187;  Jotie»t.8t.Jok>it  CfaB.,L.  R.6Q.Rn6. 

Plaintifl's  agi«ement  to  ship  from  Glasgow 
was  a  condition  precedent. 


U.  8.  bk.l7,I..od.768);JtoS«rt»T.Swtt,llH. 
of  L.  Cas.887;  Otf^v.iWeU.S  Smith,  Lead. 
Cas.  1,  notet;  3  BenJ.  Sales,  gg  864,  B6S. 

Mr.  Ediv»rd  dumlnyhsun,  Jr.,  for  de- 
fendants in  error: 

Tbe  question  whether  ahlpment  from  Olu- 
gowii  a  condition  precedent  or  mere  matter  of 
ezplanUIon,  ia  to  be  determined  bv  the  inten- 


sion sense  to  Oils  pardcolar  case. 

Loviier  t.  Bang*.  3  Wall.  738  (68  TT.  S.  bk. 
17,  L.  ed.  7SQ;  Natcm  t.  NmM,  18  Mass. 
406;  Zbdiy.  Swnmen,  t  Gratt.  16S. 

•HeadnoteabrJO-.J^MtteeOaAX.  ' 
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faa  « fk  vorki  of  the  Shott't  Iron  Company 
■faOBd,  eqnidutant  and  equally  accessible 
^a^nf  {frmtbe  ports  of  Qlasgow  on  the 
««flMiaBd  of  Leitb  on  the  east  coast;  and 
■.-i  ini  VM  KMoeCimea  shipped  from  Qlaa* 
from  Leitn.  A  nderson  at 
difijEeBt  iDqaiij  and  efforts  to  secure 
fram  Cuaagow,  and  from  Ldtb, 
ai  bm  other  ScoCch  ports,  to  New  Orleans, 
-vmKtothegreatacardtyof  shipsatthat 
"'  eoald  aokj  secure  one  vesMl,  the  barque 
u^vtiek  WIS  then  discharging  her  cargo 
c  ItfL  TUi  tomI  he  diartered  on  Febru- 
9j  E  ISO.  three  dnrs  after  the  contract  in 
"-^avaiiMideal^  Louis.  No  vessel  or 
Tofmrnkt  coM  beobtained  from  Glasgow 
*  5fv  OriesBs  then  or  for  weeks  afterwards, 
r^ha  vwMBt  down  frcon  the  works  of  the 
*^t  hot  Odmpanj  to  Leith  as  fast  as  the 

SeoaU  noatt  it.  With  all  speed,  she 
[id  kr  cazgD,  took  in  the  iron,  and 
M  Lrilfa  m  New  Orleans,  where  she 
c!^  iteA  May  20.  The  distance  by  sea 
vapMtartnxn  Leith  to  New  Orleans  than 
!?«€h^9Dw  to  New  Orleans.  If  The  Alpha 
t  tiwuMl  to  OlascDw  and  shipped  the  iron 
f  &«  k  voild  hsTe  tucen  from  six  to  twen^- 
c  ^Kn,  ■wwrfmy  to  the  winds,  and  she 
«:>ridkiekad  to  take  in  ballast  at  Leith  and 
-^■B  ii  at  (^asgow.  involving  consider- 
fc!»Miy  nd  expenae. 
^  ovt  intnicted  the  Jury  that  the  pro- 
*B«ff  the  oootract  that  the  iron  wah  to  be 
ftcfrt  feoB  Glasgow  was  not  a  material  pro- 
'•  •  tf  (ht  coBtract,  ao  f  ar  as  this  controversy 
'vottsaed;  thai  the  purpose  of  the  contract 
^^■febythe  plamtiffs  to  the  defendant 
^  >«iriB  qoaatity  of  iron,  to  be  delivered  in 
at  a  ootain  place,  and  the  fact 
Leith  instead  of  Ghisgow 
10  the  iWita  of  the  parties  in 
-'  3ia.  tf  ths  other  pforaions  of  the  contract 
*^'^i|W  with;  and  that  if  the  jury  found 
=1^  ■  wiBMBaife  for  the  phiintifls  to  obtain 
'^^frif  flls^nir,  and  that  it  waspracti- 
avtoclMiBaaefrofD  Leith,  and  that  ship- 
*^^aLdlhwaaa  more  expeditious  way 
f  f^  At  Iroa  to  New  Orleans  than  waiting 
'^^■i  fien  Glangnw  woukl  have  been, 
^fcyhMITi  aunj  loBttfledin  shippingthe 
^halitt  iMtaaa  of  from  Oksgow.    8 

•vMadsaa  ncrp<fd  to  the  admission  of 

to  the  ahipment  from  Leith, 

to  ua  }ury,  and,  after 

^ for  the  plaintiils  in  the 

*^  MJa^  soad  oat  this  writ  of  error. 

^M^Hl  halamM  these  parties  belongs 

^  ■■t  ckss  aa  that  sued  on  in  the  case 

!!  ^Biid.  of  JSmrimgiam  v.  Wrioht,  arUe, 

faOi  within  the  rule  that,  in 

a  statement  doicriptive 

Of  of  some  material  inci- 

oi  shipment,  is 

^^^  ti  be  ncaided  aa  a  warranty,  or 

}  ^^fc  yeaiat.  mm  the  failure  or  noo* 

~   of  whkfc  the  party  anrieved 

whole  contract.    The  pro- 

.  Jb  that  case  related  to  the 

h  AiL  fe  fdatas  to  the  place  of  ship- 

ia  the  contract, 
(Scotch)  pig  iron." 

U.  &.  Book  22. 


to  be  shipped  "from  Ohisffow  as  soon  as  possi- 
ble." It  is  not  merely  500  tons  of  iron  of  a 
certain  quality;  nor  is  it  such  iron  to  be  shipped 
as  soon  as  possible  from  any  Scotch  port  or  ports; 
but  it  is  iron  of  that  quality  to  be  shipped  from 
the  particular  Port  of  Qlassow  as  soon  as  pos- 
sible. The  court  has  neither  the  means  nor 
the  right  to  determine  why  the  parties  in  their 
contract  specified  '*  shipment  from  Glasgow," 
instead  of  using  the  more  general  phrase 
•*  shipment  from  Scotland,"  or  merely  "  ship- 
ment," without  naming  any  place;  but  is  bound 
to  give  effect  to  the  terms  which  the  parties 
have  chosen  for  themselves.  The  term  •*  ship- 
ment from  Glangow  "  defines  an  act  to  be  done 
by  the  sellers  at  the  outset,  and  a  condition 
precedent  to  any  liability  of  the  buyer.  The 
sellers  do  not  undertake  to  obtain  shipment, 
nor  does  the  buyer  ajoree  to  accept  iron  shipped, 
at  any  other  port.  The  buyer  takes  the  risk  of 
delay  in  gettmg  shipment  mm  Glasgow,  or  of 
delay  or  disaster  in  prosecuting  the  voyage 
from  Glasgow  to  New  Orleans.  But  he  does 
not  take  the  risk  of  delay  or  of  sea  perils  which 
may  occur  in  the  coiuse  of  the  different  voy* 
age  from  Leith  to  the  same  destination. 

One  or  two  illustrations  mav  help  to  make 
this  clear.  If  the  sellers  had  shipped  the  iron 
by  the  first  opportunity  from  Glasgow,  the 
buyer  could  not  nave  refused  to  accept  it,  even 
if  it  could  have  been  shipped  sooner  from  Leith. 
Again;  the  buyer  would  have  an  insurable  in- 
terest in  the  iron  during  the  voyage,  by  reason 
of  the  title  which  would  accrue  to  him  under 
the  contract  on  arri^  and  delivery,  and  of  the 
profits  that  he  might  make  in  case  of  a  rise  in 
the  market.  8  Kent,  Com.  276;  French  v.  Hope 
Ins,  Co,  16  Pick.  397;  EaHem  Railroad  v. 
Belief  Ins.  Co.  28  Mass.  420,  428.  But  a 
policy  of  insurance  upon  the  iron  for  a  vovage 
from  Glasgow  would  not  cover  a  voyage  from 
Leith.  Murray  v.  Columbian  ins,  Co,,  4 
Johns.  448;  Manly  t.  United  Ins,  Cb.2Mass. 

85. 

This  view  of  the  case  renders  it  unnecessary 
to  consider  the  other  questions  raised  at  the 
trial  and  argued  at  the  bar,  and  requires  the 
judgment  tfths  Cireuit  Court  to  be  reversed 
and  the  ease  remanded  with  directions  to  order  a 
new  trial, 

Trueooi^.    Ttosfc  ^    ._  «       «     _.  —  - 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  S. 

ated-uAU.B^ars. 


*1.  Tbc  bin  of  ezceptloDS  in  this  case  oontalned  all 
♦be  evidonce.  and  toe  charge  to  the  jurj.  There 
was  no  <  ZiH^ptton  to  the  charge.  The  court  refuted 
to  direct  It  verdict  for  the  plaintiff,  it  being  aaked 
for  GO  the  ground  of  a  variaDoe  t>etween  toe  proof 
and  the  answer  and  there  was  a  verdict  for  toe  de- 
fendant; Held^  that  there  was  oosuoh  variance,  and 

•Head  notes  t>r  Mr,  Justice  Blaxohiobd. 
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RIOHAJU)  D.  LANCASTER.  Plff,  in  3fT^     [222] 

V, 

HENRY  C.  COLLINS. 

(See  S,  C^  Beporter's  ed.,  SS-STT.) 

Appeal  and  error-^weighi  qf  evidenee-^wrianes 
between  proof  and  anewer—ruUngs  on  admiS" 
sion  ofeeidenee,  sustained'  error  without  pre- 
judice, not  a  ground  for  reversal. 


«.  Thtaoour 

evidence,  uid — ,  ~  —  .. 

ttiere  KM  error  In  not  dlreodns  •  verdict  lui  uu 
phtnHir,  on  the  nMMJon  of  varluice,  or  because 
(ben  WM  no  evldenoe  to  lustaln  the  rerdlot. 

IL  TiM  queatton  a*  to  which  pulr  ibal]  make  the 
eloliur  mrvamtDt  to  tlie Jun*  toooe  of  pnrtlce.  sod 
taiiotuieMiti]eDtof  •hlIIoiexoei>tlonsoro(  a  wilt 

1  Bulinnontbeadmiiskniof  erldeooecuftalned. 

E.  No  ladnnent  dumld  be  ravened  In  a  court  of 
enoT  when  It  to  oleM'  tliM  the  enor  oould  not  have 
|ii«]adlaed.uiddldnotpca}udloe,tlie  rlRhla  of  the 
pariT  asT^nMwhom  the  rnllny  waa  made. 


IN  SRBOR  to  the  Circuit  Court  of  the  United 
Btatea  for  the  Etistem  District  of  MissourL 
The  case  is  safflcieutly  ataled  bj  the  court, 
Mr.  Geor^  A.  CaBtlam»n,  for  plalntiS 
Id  error. 
No  couniel  appeared  for  defendant  in  error. 

Mr.  Juttiee  Blartdiford  delivered  the  opin- 
ion of  tbe  court: 

On  tlio  89th  of  September,  1878,  Henry  B. 
ColUna  executed    and    delivered  to  the  Big 


saively  by  tbo 


SrrHXHB  CotrrtT  or  the  Umrsii  Stai 


iroper  to  avail  hi 
.rom  the  date  of  e 
In  cosh  and  the  sa 
relieved  from  fa 
in  pui^uanci 
180  shares  of  stocl 
aa  collateral  eccui 
paid,  and  the  said 
and  delivered;  th: 
piration  of  eaid  yi 
that  be  would  fori 
that  tbe  note  woo 
fendant  says  tliat 
turned  or  oSered 

Silaintiff ,  or  any  t 
cndant  says  that 
action  agauiat  hii 
nothing,  and  pray 

lasua  being  Join 
Jury,  which  founi 
there  was  a  Judgn 
Lancaster  traoueb 

There  Is  a  bill 
the  evidence  in  t 
the  charge  to  the ; 

the  charge, 
quested  the  court, 

plaintiff,  which  n 
plalatifl  exff.ptcd 
error,  on  tl-'jallej 
tween  the  proof 
tended  that  the  a 
ment  made  by  Co 
with  the  latter  aa 
and  that  it  does  i 
LancMter  peraon 
Bciibed  for  by  Co 
the  verdict  was  n 
the  theory  that  th 
Ltmcasler  perBont 
construcUon  of  tl: 
lory  of  the  case, 
that  It  allege*  enc 
received  mm  C 
stock,  with  a  ban 
CoUina,  and  indoi 
counted  for  the  t 
question  of  the  ei 
1^  Lancaster  pen 
jury  In  the  charg 
conflicting  evideu 

can  look  into  It  o 
error  in  not  direc 
tift,  on  the  queei 
there  waa  no  evl 
rendered. 

It  is  also  asilgi 
refused  to  pertoit 
to  make  the  clom 
contenUon  on  th 
that  the  afflrmatl' 


court,  and  is  not 
exceptions  or  of  t 
not  affect  the  mei 
T.  Woodieorth,  18 
14.  L.  ed.  181,  le 
The  pliOutlfl,  I 
■sked,  OD  croas  e; 


the  latter  it  passed  to  the  NAtional  Bank  of  the 
State  of  HlsBouri.  The  bank  obtained  a  Judg- 
ment on  ft  against  the  company,  and  O'neilly 
and  Henry  E.  ColUns  and  Lancaster,  for 
|11,290.e8andcoetB.  OltdUy  paid  to  the  bonk 
one  half  of  the  amount  due  on  the  Judgment, 
and  Collins  refunded  It  to  him.  Lancaster  paid 
to  the  bank  theolherhalf  of  the  amount  dueon 
the  Judgment,  and  then  brought  this  suit 
against  Collins  to  recover  from  Wa  the  nun  so 
paid, 

ColliDS,  in  his  answer  to  the  petitl(&,  set  up 
the  following  defense:  "That  the  Big  Huddy 
Iron  Ccanpany  waa  a  coiporation,  dulv  organ- 
ised under  the  lawi  of  the  State  of  Missouri, 
and  that,  on  the  day  of  the  execution  of  said 
note  and  Qm  delivery  thereof  to  the  said  com- 
pany, the  plaintiff  in  this  suitwas  the  president 
thereof;  that  said  note  was  given  in  part  con- 
siderotlon  for  ISOshares  of  stock  of  the  said 


defendant  did  tubecribe  for  t^  stock,  and  paid 
m  cash  the  sum  of  fS.OOO  and  executed  the 
before-mentioned  note  for  the  balance;  that, 
before  the  defendant  would  agree  to  aubscilbe 
for  said  stock,  and  execute  the  said  note,  and 
pay  the  aaid  sum  of  |8,000.  it  waa  afreed  and 
undentood,  between  the  plalntiS  and  def     ' 

ant,  that  the  defendant  should  pay  caah  . 

sum  of  $8,000,  and  execute  Ua  note  at  ninety 
days  for  |10,000,  with  the  inlvU^,  upon  the 
part  of  this  defendant,  to  renew  the  same,  from 
time  to  time,  as  it  became  due,  and  that  the 
180  abarea  of  stock  In  the  said  Big  Muddy  Iron 
Company,  tbeparvalne  of  which  wis  (18,000, 
should  be  held  by  the  aaldplaintlflaa  collateral 
aecurl^  for  the  payment  oi  aaid  note,  with  the 
right,  upon  the  part  of  tbla  defendant,  if  he  law 


Clat  t.  Field. 


260-203 


«M  v«  tbe  filoe  of  the  180  shares  of  stock, 
tic  vitfiter  k  was  good  securitv  for  the 
U  M  Bote  The  Question  was  objected  to  as 
mmtsmkl  sad  irreieTant,  but  was  admitted. 
Tk  mmm  vas,  that  if  it  had  been  paid  up 
»  vipbd  hare  thoitdixt  it  good  security,  but  it 
mi  M  psid  Qp  and  lie  thought  it  was  not  good 
makf.  Tike  answer  did  not  tend  to  pre- 
tda  Ike  plaintiff,  but  the  contniry;  for  he 
wmutkag  to  pcore  that  be  had  not  taken  the 
to±  penooalrf  aa  security  for  his  indorse- 
!■:»  aad  the  fact  that  the  stock  was  inade- 
fMi  aeiri^  to  him  went  rather  to  show  that 
k  *•  Mt  tooking  for  aecurity  for  liis  personal 
-iUtf.  Bokka,  the  question  was  put  on 
!na  fMTfwrfcm,  and  was  proper  as  showing 
at^ftncteroltheatock,  in  view  of  theevi- 
ftt  pUntiff  had  giren,  on  liis  direct  ex- 
ss  to  the  transaction  respecting  the 


alkrwed,  under  objection, 
iBpshsrideDoe.  from  thebook  of  minutes  of 
tt\mA  of  directtirs  of  the  company,  the  pro- 
'■Atp  of  the  board  at  four  meetings  hela  be- 
>■■  Ike  time  of  the  original  transaction  in 
fp/A  to  the  siodt  and  the  date  of  the  note  on 
*^  Ac  jntonfnt  waa  ncorend,  that  note 
'•y  •  WM  waTof  prior  notes.  These  prooeed- 
tp  mm  ia  the  handwriting  of  the  defendant, 
*3f  «M  the  secretary  of  the  company,  and  the 
w^atU^whuwrn  a  director  of  the  company, 
"■l*Hat  at  an  of  the  meetings  hi  Question. 
Q^jrosefegs  contained  notbW  which  ap- 
^Miio  idala  to  this  controversy,  out  referred 
■?  » the  porchase  of  property  by  the  com- 
Pf*  sad  to  the  mode  ox  paying  for  stock,  and 
of  the  aecretary^  ana  sundry  minor 
The  objection  made  at  the  time  to 
of  theae  minutes  was,  that 
^thidevam,  incompetent  and  immti- 
«d  leaded  to  confuse  in  the  minds  of 
'-^prjmtxnm  iatoe  to  be  tried,  and  could 
i}  Aivv  ear  fight  upon  the  question  on  trial. 
ohJiBctaoo  waa  made  to  the  putting  in 


ol  taeproceedings  of  a  mefUng of  the 
of  the  com 


company,  at  which  the 
held  prior  to  the  date  of 
the  Judgment  waa  recovered, 
w  te  iaiWMMlln§i  of  nine  meetings  of  the 
'^  tf  dhedora  and  one  meeting  of  the 
■McB,  held  after  that  date,  at  aD  of 
Ike  pUafiff  waa  praaent.     These  pro- 
Docfainf  which  appeared  to 
eootroTcny,  oat  they  joowed  the 
thanaaHDcot  of  the  company,  and 
by  it  of  a  deed  of  trust  to  secure 
■t.  and  the  tinal  sale  of  its  prop- 
er*   Thsoily  natter  In  all  theae  proceeding 

hare  operated  to  the 
«l  tha  plalirtiff  was  the  fact  that  the 
i  taenoM  worthleas,  it  beinf  argued 
>i7  alffat  have  been  inducea  thereby 
he  <lffaDrtant  from  paring  any  more 
of  the  worthless  stock,  ^ter  he  had 
ht  flLMD  to  the  company,  and  the  one 
<br>iifiritto<yReilly.    Butwethhik 
■■tfy  appaan  from  other  testimony  that 
f%  baom*  worthkaa.    Aside  frodf  thia, 
^  *  Ml  at  aajlhing  in  the  proceedings  ob- 
•^ac  l»  vMeh  eouU  posaiblv  have  harmed  the 

tfaa  daendant.  or  have 

to  the  prejudice  of  the 

Ta  Aow  thai  the  stock  was  worth- 

3L& 


less,  showed  tbnt  neither  party  could  derive  any 
advantage  from  it,  and  left  the  case  between 
the  plaintiff  and  the  defendant  to  be  decided 
without  reference  to  any  value  in  the  stock. 
No  judnncnt  should  be  reversed  in  a  court  of 
error  wnen  it  is  clear  that  the  error  could  not 
have  prejudiced,  and  did  not  prejudice,  tho 
rights  of  the  party  against  whom  the  ruling 
was  made.  iJeery  v.  Orav,  6  Wall.,  705,  808 
[72 U.  S.,  bk.  18.  L  ed.  658, 655];  6?fwy ▼.  JfoM, 
14  Id.  564,  560  [81  U.  S.,  bk.  20,  L.  ed.  740- 
7421;  LucM  v.  Brvok$,  18  Id.,  486,  454  [85  U. 
8.,  bk.  21,  L.  ed.  770,  782];  AUisy,  In$.  Co.,  07 
U.  8..  144, 145  [Bk.  24,  L.  ed.  1008];  Cannon  y. 
Pratt,  00  Id.,  610,  623  [Bk.  25,  L.  ed.  446, 448]; 
Jfining  Co.  v.  Tat/hr,  100  Id.,  87,  42  [Bk.  25, 
L.  ed.  541,  542];  HorrUmekU  v.  Stqford,  111 
Id.  880,  804  [B1  28,  L.  ed.  468,  470j. 

JtuJgment  affirmed. 

Truecouf.   Test: 

James  H.  McKcnney,  C3erk«  Sup.  Court*  U.  & 


BRUTUS  J.  CLAY  AND  WIFE,  Pfff^  im 

Err., 

e. 

DAVID  I.  FIELD. 

(See  S.  C.  Beporter's  ed.,  20O-M8L) 

Administrator^i  sales — ^ectment—partiei — Ifts- 
timppi  Code  of  1871 — oonstruetum  cfsectioni 
217S,  2606  and  2612, 

n.  The  MisslBsippi  Code  of  1871,  1 2178,  by  wliioh 
any  action  to  recover  property,  because  of  the  In- 
validity of  an  ad  mlnistnttor^  sale  by  order  of  a  pro- 
iNUe  court,  must  be  brought  within  one  year,  **it 
such  sale  shall  have  been  made  in  good  faith  and 
the  purchase  money  paid,*^  does  not  apply  to  an  ac- 
tion brougriit  by  the  heir  to  recover  land  bid  off  by 
a  creditor  at  such  a  sale  for  the  pimnont  of  his  deb^ 
and  conveyed  to  blm  by  the  administrator,  and  not 
otherwise  paid  for  than  by  giving  the  administra- 
tor a  receipt  for  the  amount  of  the  bid. 

2.  Under  the  Mississippi  Code  of  1880,  M  2500, 
2612,  a  tenant  in  common  who  bss  been  ousted  by 
his  cotenant  may  maintain  ejectment  against  him, 
and  recover  renu  and  profits  in  the  same  action. 

[No.  571.] 
Submitted  Get.  19, 1886.    Decided  Na9. 2, 1886. 

Pr  ERROR  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Missis- 
sippi. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court 

Mr.  ^Vniliani  L.  Nug^ntt  for  plaintiff  hi 
error. 

Meare.  Frank  Johnston  and  J*  E.  Ho- 
Kelghan*  for  defendant  in  error. 

Mr.  Juetice  Graj  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  ejectment,  brought 
November  27, 1880,  to  recover  possession  oian 
undivided  half  of  a  tract  of  lanid,  and  the  rents 
and  profits  thereof.  Both  parties  claimed  title 
under  David  L  Field,  who  died  in  1809.  At 
the  time  of  his  death,  he  and  his  brother,  Chris- 
topher J.  Field,  owned  in  fee  simple  and  occu- 
pied the  land  as  tenants  in  common,  and  were 
partners  in  the  business  of  planting  thereon. 
The  phdntiff ,  who  came  of  age  within  a  year 
before  bringing  the  action,  was  the  only  son 
and  heir  at  hiw  of  David  L  Field.  The  defend- 
ants were  in  possession  and  claimed  title  under 

•Head  notes  by  Mr.  Justice  OmAT. 
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'iiLUK  CODBT  or  THX  Cbttbd  Statu, 


a  Bftle  and  conTejBDce  made  by  bis  adminis- 
tntor  lo  the  female  defendant  on  December  20. 
16W,  by  Tirtue  of  ao  order  pssaed  by  the  pro- 
bate court  on  April  IS,  1809,  upoD  a  petitioii 
filed  by  the  (tdmiuistrator  for  the  sale  of  the 
land  to  pay  a  debt  due  from  the  partnenihip  to 
Cbrbtoptaer  J.  Field  and  by  bfm  probated  in 
the  usual  form.  The  ludgmeoi  below  was  for 
the  plmotlff,  and  the  aefeodnots  sued  out  this 
writ  of  error. 

As  appears  by  a  uniform  aeries  of  decisions 
of  the  Bupieme  Court  of  Hlasissippi,  and  la  not 
denied  by  the  defendants,  that  sale  was  invalid 
as  agHiost  the  heir,  because  the  administrator 
never  gave  bond  to  account  for  toe  proceeds  of 
the  sale,  as  required  by  the  statute  of  tbe  State. 
OurrU  y.  Stewart.  S6  Miss.,  461,  and  27  Uias., 
03;  WiuMnelon  v.  McOa-ughan,  34  Ulsa.,  804; 
Htth  V.  wa»oa,  G6  Miss.,  587. 

Tbe  other  obicctiona  urged  by  the  pblntift 


eSect  of  section  217Sof  the  Code  of  Misaiaaippi 
of  1871:  which  fs  in  these  words: 

"No  action  shall  be  brought  to  recovra  any 
jwoperty  heretofore  sold  by  any  adminiatralor, 
executor  or  guardian,  bv  virtue  of  the  order  of 
any  probate  court  in  this  State,  on  the  ground 
of  the  invalidity  of  such  sole,  unless  such  ac- 
tion be  commenced  within  one  year  after  thia 
chapter  shall  take  effect,  if  such  sale  shall  have 
been  made  tn  good  faitb,  and  the  purchase 
money  paid;  nor  ahall  any  action  l>e  brought  to 
recover  land  or  other  properly,  hereafter  told 
by  order  of  a  chancery  court,  where  the  sale  is 
in  good  Mth  and  the  purchase  n 
unless  brought  within  one  yearaftei 

This  is  a  remedial  statute,  the  object  of  which 
Is  to  Bliort«u  litigation  over  the  estates  of  de- 
ceased petwu,  and  to  quiet  the  titles  of  those 
whobave  in  good  faith  paid  the  purchase  money 
for  lands  sold  under  defective  and  invalid  pro- 
oeedinga  in  the  probate  court;  and  the  courts  of 
tbtt  Stale  have  given  it  full  effect,  according  to 
its  terms,  even  against  heirs  who  are  infants  or 
under  other  diBobility.  Morgan  v.  HatMunt 
Lodge,  68  Hiss.,  600;  EaU  v.  WeUt.  54  Miss., 
880;  Summ«n  v.  Brady.  541  UIss.,  10. 

But  It  protects  no  one  who  is  not  proved  to 
have  purchased  tbe  land  in  good  faith,  aud  to 
have  actually  paid  the  purchase  money. 

In  tbe  case  at  bar,  Mra.  Clay  (the  OAUghter 
and  sole  heir  of  the  brother  and  partner  of  the 
intestate,  who  had  probated  against  the  estate 
adcbt  due  tohim  from  the  partnership)  bid  ofF 
the  land  at  the  adminiatrotor's  sale,  and  re- 
ceived a  deed  thereof  from  the  administrator. 
But  the  court,  before  which  the  case  was  tried 
(a  Jury  having  been  waived  in  writing  by 
the  parties),  mu  expre^y  found  that  " 


nesa."    It  is  indeed  found  that  "a  receipt  waa 

S7en  to  the  administrator  for  the  amount"  of 
e  bid;  and,  although  by  whom  that  receipt 
was  given  does  not  appear,  it  may  be  presumM 
to  have  been  given  by  some  one  autliorized  to 
represent  her  father'sestatfi  and  herself.  Bula 
(nerareceipt.aclcnowledging  payment  ot  money, 
is  not  conclusive  evidence  against  tbe  person 
fivittg  it.  It  is  not  shown  that  any  release  of 
3ie  probated  debt  was  ever  executed,  or  that 
the  administrator  ever  accounted  In  the  probate 
I7S 


court  for  the  amount  of  the  bid. 
could  not  have  been  compelled  1 
amount;  and,  if  ahe  bought  withoi 
tbe  Invallditv  of  tbe  sale,  could  hi 
sale  set  aside  in  equity.  Miiler  v, 
llias. ,  82S.  In  short,  no  act  appears  1/ 
done  by  herself,  by  the  admlnlstratt 

E rebate  court  which,  on  the  one  hac 
er  condition  or  estopped  her,  or 
sentatlve  of  ber  father,  to  denv  th 
probated  by  him  Iiad  been  paid  or  i 
or  to  assert  any  right  which  exlstec 
sale;  or,  on  the  other  band,  eetopi 
miniatratortodeny  that  the  purchaa 
the  land  had  been  paid  to  bim. 

Under  such  circumstances,  to  he 
purchase  money  Is  proved  to  have 
would  be  to  disr^ard  both  the  wo] 
intent  of  the  statute. 

The  case  ot  Atmnw*  v.  Brodjf,  i 
on  which  tbe  defendants  relied.  Is  ( 
pnishable.  The  facta  of  that  case, 
m  tbe  opinion,  and  more  fully  bio 
Sirltjf  V.  Bummsn,  67  Miss.,  713,  f 
lows:  Tbe  land  was  sold  by  order 
bate  court,  for  the  payment  of  seven 
bated  by  Sivley,  the  admlnistrat 
Drone,  and  by  various  other  persoi 
bought  by  and  conveyed  lo  Drone 
name,  but  In  fact  for  umself  and  Si' 
Drone  Immediately  conveyed  two  t 
land  to  Sivley,  and  tbe  two  aftci 
veyed  the  whole  to  a  third  person,  u 
the  defendants  claimed  title.  The 
tor  settled  bis  final  account,  chai^ 
with  the  whole  of  the  ptuchase  moi 
hands;  the  court  ordered  that  mon 
vided  pro  rata  on  all  Uie  probated 
all  the  creditor!  but  Drone  and  Siv 
tually  paid  their  dividends  out  of 
and  Sivlev  were  estopped  to  den^ 
debts  baa  been  eztinguiahed  by  t] 
conveyance  of  tbe  land  to  tbem,  b 
had  not  only  taken  possession  of  tl 
had  conveyed  it  away;  and  Sivley, 
tralor,  waa  estopped  to  deny  that  1 
paid  tbe  whole  purchase  money  u 
iginsl  sale,  because  ha  bad  char: 
with  It  in  bis  final  account  allowed 
bate  court 

In  tbe  other  case  dted  for  tbe  de 
CaUicoU  v.  Park*,  58  Bliss..  538,  tbi 
not  show  that  anyouestion  of  tbe  n 
menl  was  presented  or  considered. 

The  title  in  the  land  being  in  the ; 
Mia.  Clay  as  tenants  in  common,  e 
en  undivided  half,  and  she  having 
and  claiming  title  to  and  bolding  f 
tbe  whole  Und,  he  baa  the  riglit, 
Mississippi  Code  of  1880.  g  2606, 
mon  law,  to  maintain  ejectment  af 
well  as  to  sue  her  for  a  share  of  u 
profits.  Co.  Lit.,  109  4;  Ooodlitle 
Wils.,  118;  CoiH'i  V.  Cannon.  81 
Leteliford  v.  Cary.  53  Miss..  781. 
tion  2512  of  that  Code,  mesne  profl 
any  d^endant  in  ejectment  Is  lii 
sued  for  and  recovered,  either  in  I 
ejectment,  or  by  a  subsequent  aeps 

Jwdgraait  qffirmtd, 

Tiueoopf.   Test: 

James  B.  HoKenney,  Oerfc,  Sui 
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H.  HENDERSON,  is  Executor 
win  and  tcsUment  of  Elbahor 
,  dcoeMed,  Flff.  in  Brr.^ 

H.  ESTELLS  WADSWORTH. 


■HTARD  K  HENDERSON,  Bf.  in  Err.^ 
H.  EBTELLE  WAD8W0RTH. 


VELUM  H.  HENDERSON,  Ptff.  in  Srr., 
H.  SSTELLE  WADSWORTH. 


TlERXK  N.  HENDERSON,  Flff.  in  Err., 
H.  SSTELLE  WADSWORTH. 


TKnOKlNE  &  McCARTHT  m  al,,  PV^. 

M  Brr., 

H.  ESTELLE  WADSWORTH 

laaainit 
0n'partnerMp 


-  te  bfoui:bt  mcmloft  bein  to  enf oroe 

for  tbe  i»7iDeotofanoteonwhloh 

boand,aiid  they  plead  neither 

ei-off,  and  ask  noaArmatiYe  re- 

JttdcmeDt  Ib  rendered  aflrainst 

Doate  share,  this  oourt  has  ju- 

la  cvTor  onlT  oyer  thoee  judgmenti 

tfJOOL 

mSri  Obda  of  LoulBiaiia, a  widow, 
«  haa  afioeulad  the  tuooesBkm  of  her 

of  loTeDtory,  to  not  liable 

tbe  flarriTing  partnetv  for  the  pay- 
by  the  firm  of  whSoh  her  nue- 
;  aod  payments  made  on  the 

partners  oannot  be  aiven  in 

totarruption  of  presorlptlon  run- 

m.  n8.  889,  840,  841.] 
6,  18SB.    Bedded  Not,  f ,  1886. 

to  the  CIrcait  Court  of  the  United 
far  tte  District  of  Kentucky. 


o#  the  caae  by  lA*.  Juj<ua0  Woods: 
H  EateOe  Wadswortli,  the  defendant 

the  plaintiff  in  the 

where  dw  brou^bt  a  Joint  action 

tbe  ■erera]  ^aintiffs  in  error 

G.  Qftincs  and  Stephen  Z.  Relf  .  The 

by  the  reoofd  were  as  follows: 

SMt  before  the  8th  dav  of  Novem- 

rmuB  Henderson  and  the  defend- 

O.  Gttioea  and  Stepben  Z.  Relf, 

In  btiaiDesa  as  commercial  port- 

Orieans,ander  the  name 

„  ^  Qaliw,  and  on  the  day  above 

for  the  oooaideration  of  $80,450, 

by  the  plaintiff,  they  made 

10  ter  their  note,  of  which  the 

toa 

.  8lh  Norember,  1860. 

Ob  or  before  the  fifth  of  May, 

to  pay.  for  Tahie  recdred,  to 

of  Ifim.  H.  »elle  Wadsworth,  fif- 

doUom^aod  the  further  turn  of 

ter  hmidred  and  fifty  dollars, 

ih*  twentieth  day  of  the  same 

Woona. 


im.%. 


month  and  year  (together  thirty  thousand  four 
hundred  and  fifty  oollars),  with  interest  at  the 
rate  of  eiffbt  per  cent  per  annum,  the  interest 
to  be  paid  semi-annually  on  the  fifteenth  day 
of  May  and  November  of  each  year. 

Henderson  &  Gaines." 

On  July  Ist,  1866,  the  firm  of  Henderson  & 
Oaines  was  dissolved,  Henderson  retiring,  and 
was  succeeded  by  the  firm  of  Qaines  &  Relf, 
composed  of  the  other  two  members  of  the  dis- 
solved firm.  The  new  firm,  Qaines  &  Relf, 
bought  all  the  personal  property  and  asseta  of 
the  old  firm,  assumed  all  its  liabilities,  includ- 
ing the  note  above  mentioned,  and  agreed  to 
exonerate  Henderson. 

The  firm  of  Henderson  &  Ghiines,  while  it 
continued,  paid  the  interest  as  it  fell  due  on  the 
note  above  mentioned  up  to  May  15, 1867,  and 
Qaines  &  Relf  thereafter  up  to  May,  18T7. 

William  Henderson  died  on  May  1, 1870,  in 
the  City  of  New  Orleans,  where  he  had  been 
domiciled  since  the  year  1860  and  before.  He 
left  as  his  widow  Eleanor  Ann  Henderson,  and 
as  his  sole  heirs  at  law  the  defendants,William 
H.  Henderson,  Howard  L.  Henderson, Warren 
N.  Henderson  and  Victorine  8.  Henderson,  the 
latter  of  whom  had  intermarried  with  the  de- 
fendant M.  C.  McCarthy,  all  of  full  age,  and 
all  domiciled  in  the  City  of  New  Orleans.  The 
widow  and  children  subsequently  removed  to 
the  State  of  Kentucky, where,  on  July  27^1880, 
the  widow  died.  Her  son,  WUliam  H.  Hender- 
son, was  qualified  as  executor  of  her  last  will 
and  testament. 

In  June,  1877,  the  firm  of  Qaines  &  Relf  was 
juljudicated  bankrupt.  On  April  10, 1882,  the 
present  suit  was  brought  by  Mrs.  H.  Estelle 
Wadsworth,  the  payee,  on  the  note  of  Hender- 
son &  (Mnes,  against  William  H.  Hender 
son  individually  and  as  the  executor  of  the  last 
will  of  the  widow,  Eleanor  Ann  Henderson, 
and  against  the  other  persons  above  mentioned, 
as  the  neirs  of  William  Henderson,  and  against 
John  Q.  Qahies  and  Stephen  Z.  Relf.  M.  C. 
McCarthy  was  joined  as  a  defendant  with  his 
wife,  Victorine  S.  McCarthy.  The  wtition 
alleged  that  the  widow  and  heirs  of  William 
Henderson  had  accepted  his  succession,  purely 
and  simply,  without  the  benefit  of  inventory, 
and  had  t^en  and  upon  their  own  petition  haa 
been  put  in  possession  of  his  estate,  the  said 
Eleanor  Ann,  as  widow,  in  community  of  one 
half,  and  the  heirs  of  the  other  undivided  half 
of  the  conmiunity  property  subject  to  the  usu- 
fruct of  the  same  in  favor  of  their  mother,  the 
•aid  EJeanor  Ann  Henderson,  whereby  the  said 
widow  and  heirs  became  personally  liable  for 
the  payment  of  all  the  debts  of  said  William 
Henderson,  deceased,  including  the  debt  sued 
on,  in  the  following  proportions:  the  widow, 
Eleanor  Ann  Henderson,  for  one  half,  and  each 
of  the  above-mentioned  heirs  for  one  fourth. 
Tlie  petition,  therefore,  prayed  for  -judgment 
against  Qaines  and  Relf  for  the  whole  amount 
due  on  the  note;  for  judgment  against  William 
H.  Henderson,  as  executor  of  flleanor  Ann 
Henderson,  for  one  half ;  and  for  judgment 
a^^st  each  of  the  heirs  of  William  Hender- 
son for  one  fourth  of  said  amount 

The  defendants,  except  Qaines  and  Relf,  who 
never  appeared  or  made  any  defense,  filed  a 
joint  ana  several  answer  to  the  petition,  in 
which  they  denied  that  they  had  accepted  the 
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naric  Um  &i-'  HotdenoD, 


.»»«- 

-*>i.   aM 


'Wfc  ifl  »  iiwKiftFil  in  flTeveaiB 

Oa  t»antvk  — mriljr  thereof,  aa  tfore- 
ynaaibed,  &o  actioii  there- 
iMd  In  Ewtocky  under  her 
fa<«K  V^McMMAnedefenduiti  plead  and 
»i^  M  Of  l^iM  id  tuM  ud  SlAtate  of  Llm- 
tMfi«  te  kw  of  p»*htiri  ri^t  of  recovery 

T^^BiKlSRplisdiolhbdefeiuw,  thnttlA 
niMor^ciH  aad  BnltUtai  so  [deuled  In  bar 
M  »•«■  JMHTOpMd  ud  preTented  from  nm- 
trtnr  H^HI  tar  iMt  irf  wiCOTCtT.  ID  encnand 
«w-  t«w  Irm  tha  intturi^  of  said  note  up 
to  tttctto*  «(  briaglBg  tbe  actioo,  1^  frequent 
ilLii  ■litiMwH  T^r"  deM  t^tbe  arm  of 
n«»*r»*  *  Q^am  and  tta  memben,  ai^ 
Irr  tbt  tim  «(  OaliMi  A  Bdf,  tnd  by  defend- 
MU  QilMni  and  Relf ,  debton  boaoaiKtalido 
wtt  WniiHi  BaMlenoo  for  the  payment  of 
Mid  debt. 

Tte  dAadaata  retoined,  taUng  fsKie  OD  the 
nDaetfta  e(  Ite  pWntlS. 

rpMte  trial  ofifae  CUM.  tha  eoiin,  BMinm 
ibB  oUecKoB  of  flie  defendants,  admitted  evi- 
*  leatMdiacloibownMiMBbiDadeuponthe 

M  br  thelm  of  Oafnaa  A  ReU ,  aRar  the 

iflt  of  WOlkn  Hcndsraoa,  and  hr&e  aa- 


..  u«.  ™. T  "»•  doaed,  the  defend- 

anti  mowd  the  toia*  to  charge  ttM  jury  aa 
foUo™  -TtMagy  pwiDWiW  made  on  the 
paper  sued  «be«atabri»» .5™  '^.^^  * 
Rftir  or  llM  uafsM*  or  liquidator  of  tald  Bnu. 
X  WHltaraS3a»o.>  daMh.  dW  not  inte^ 
rupt  preaertptlo*  ae  Jo  ««  Handoraon,  nor 
widdanj  a<*a»wW»maoi  of aaW  paper  by 
SdanTafiw  «**  HaoSwaon'a  death  have 
Ihat  elhel;"  b*»  tfc»  wir*  OTamilad  the  mo- 

teby  «h»  dalwtota:  »  wUeH  ruUag  of  the 
court  ibaMaMtuM,  and  aMli  of  them,  then 
excepted. 
•78 
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Tie  toy  returned  a  verdict  ta  f 
pbHrtiff  and  assessed  separate  and  d 
a^  gainst  each  of  the  defandanti 
Am  iCfdlct  the  court  rendend  aei 
BMMa  in  txror  of  the  pl^ntiS,  agu 
H.  Hoiderson,  as  executor  of  E 
.fortl7,lT2.25.anda«a] 
H.  Henderson  indiTtdually,  Howi 
doBCHi,  and  Warren  S.  Hendenc 
^3S3.1B;  and  against  Yiclorine  G 
and  H.  0.  HcCerthy,  her  hnsbam 

The  parttea  defendant  to  these 
prosecuted  separate  writs  of  error  t 
ment,  and  each  gave  a  semiate  bo 
cute  the  writ  of  error  to  effect  and 
damages  and  coels  on  failure  to  nu 
plea.  But  one  record  was  brought  1 
to  which  all  the  wrUs  of  error  Had 

In  each  of  the  cases,  except  the  o 
William  H.  Hendetstm,  executor.  < 
in  evor,  the  defendant  In  error  fl] 
to  dismiss  the  writ  of  error  "  for  w 
diction,  because  the  smouni  in  dis] 
exceed  dve  thousand  doUara,  and  w 
dent  to  sustain  a  writ  of  error." 

Mettn.  Tlioiii»a  Jj,  BKyna  ai 
ET»iia,for  plaint  In  error. 

Meun.  Aarnatoa  E.  WUaou. 
imzy  and  Quitamu  H.  WaiO,  to 
In  error. 

Mr.  Juttlee  Waoda  dellTsred  tl 
theoomt: 
We  think  the  motion  to  riimii— 
ror  must  prev^ 
The  obli^^n  upon  which  Hie 


possession  of  the  property 
I,  and  bad  thereby  subjected 
each  to  pay  bis  proportionate  share 
of  the  sucoeaalon. 

This  is  evident  from  the  f oUowln, 
the  Revised  CivO  Code  of  I«ulaiani 

"Art.  1422.  The  pewonal  action 
creditors  of  a  Bucceedon  can  exer 
the  heirs  ha&  for  its  basis  the  obligi 
the  heirs  are  under  to  dlacha^  the 
deceased.  This  action  is  tnodifiei 
as  the  deceaaed  haa  left  one  or  seTei 

"Art  14S8.  The  heira.  by  the  f 
the  simple  acceptance  of  a  euecesio 
oontnct  the  obllgBlion  to  discha 
debts  of  eodk  aaccesslon  to  whatev< 
may  amount,  thon^  they  (arexcee 
trfOie  effects  compodng  tt.  The 
tion  to  this  rule  is  when  the  heire,  I 
dling  with  the  suocesslon,  have  ca 
and  faithful  luventoty  thereof  tc 
"  •  •  for  In  this  case  they  are  boui 
the  debts  to  the  value  of  the  effet 
the  Buccesdon." 

"Art.  142S.  But  tbou^  the  heir 
oniveraal  snceaaots  who  have  not  n 
TCntoiy,  as  Is  before  preacribed,  ar« 
the  permenta  of  all  the  debts  of  the 
to  whfch  they  are  called,  even  whei 
exceed  the  value  of  the  propeitr 
they  an  not  bound  in  toUdo,  ana 
other,  for  the  payment  of  the  debts. 

"Art.  1437.  If,  on  the  contrary,  t 
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hein,  ther  aro  bound  to 
pftjnient  of  those  debts  only 
m  put  which  each  has  in  the 
liie  credltcns  of  the  succession 
the  heirs  the  personal  ao- 
hftvlB  against  them,  and  cannot 
portftoa  of  the  other  ot  one  for 


psorisions  of  the  Civil 

Mdt  was  brought  to  enforce 

of  the  plaitttifls  in  error  a  separate 

fiafaOity,  which  sprang  from  the 

ot  the  apcceiion  of  then*  ancestor. 

Jodcment  coald  be  rendered 

Tliepebtion  was  framed  on  this 

ante  Judgments  were  accord- 

tS^intd  each  of  the  plaintifEs 

Tbe  Boce  of  Henderson  A  Oaines 
nkerelj  to  pfore  the  debt  of  the 
of  Hewlenon. 

the  four  plaintifEs  in 
wzitB  of  error  we  are  asked  to  dis- 
tban  the  amoont  which  an- 
of  error  to  this  court  We 
BO  Jurisdiction.  F6r  it  is  the 
nie  tfaaS  when  a  Judgment  or  decree 
It,  who  fdesds  no  counter- 
I  aaks  DO  affirmative  relief, 
■  hsmi^  by*  him  to  this  court  bj  writ  of  er- 
^reraBaaaC  tiie  •»'*^«^"*  in  dispute  on  which 
te  jBDB&doo  depends  is  the  amount  of  the 
frfBMsa  «r  dacvae  whidi  is  sought  to  be  re- 
m^.  Gwrdm  ▼.  0»*b,8  Pet88  pS  U.  8.  bk. 
T  Lid. MSI;  OKmr  t.  AUsander,  6  Pet  148 
«  r.  &hfc.  8,Lu  ed.  S401;  Knapp  ▼.  Banki. 
Ibv^  7S  [48  U.  a  bk.  11,  L.  ed.  184];  i^ 
V  riiifiT  U  How..  847  [58  U.  6.  bk.  18, L. 
4  tttl;  VWftir  T.  tTnOsJ  acottf,  4  WaU.,  168 
^CflLt^ia.  LLed.819];  Merrm  y.  PbU^, 
«»-«.. •BiatU.  a  bk.  21.  L.  ed.  4W];  Troy 
s. 9711.8^ IfBk.  84,  Led.  941];i7i;^ 
-ni 106 U.d..  165 [Bk.87,  L.  ed.  6881: 

■iir    r  flisfr  ▼.  Bi^fu,  118  u.  S.,!m 

m  a.  L.  «d.  716]:  Ftrtt  Natianal  Bank  qf 
MteT.iMMI;lU)U.a884[Bk.28.L.  ed. 

that  neither  oodefendants 
unite  their  separate  and 
for  the  purpose  of  making  up 
fto  gitwe  this  court  ^uris- 
emroTMpeal.    Rieh  ▼. 
SmMTY.  Blgdaw,^WtLn, 
18;  L.  ed.  680]:  i\ietffv  Obfii- 
100  V.  8.  147  rBk.86,  L.  ed. 
kMMB,  105  U.  a,  808  [Bk.  86, 
flVh  Mpmrt0B9tL,0te.,R  ROa.,  106X1. 
t33k.  SV,  L.  ad.78];  ArNMfs's  Immi  <8  THw^ 
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B.  (h,,  ubi  iupra,  and  were  shown  to  haye  no 
application  to  cases  like  the  present  The  case 
of  Daviea  v.  Carbin,  112  U.  8.,  86  [Bk.  28,  L. 
ed.  6271,  also  cited  for  the  plaintiln  in  error, 
clearly  belongs  to  the  same  class.  The  motions 
todismiss  for  want  of  Jurisdiction  are,  there- 
fore, sustained. 

It  remains  to  consider,  upon  the  merits,  the     [277] 
writ  of  error  of  William  H.  Henderson,  as  ex- 
ecutor of  the  last  will  of  Eleanor  Ann  Hender- 
son. 

The  plaintiff  ( «  enor  in  this  case  relied  for 
his  defense  upon  article  8540  of  the  CiyU  Code 
of  Louisiana,  wblcb  reads  as  follows:  "Actions 
on  bills  of  exchanffe,  notes  payable  to  order  or 
bearer,  except  bank  notes,  those  on  all  effects 
negotiable  or  transferable  by  indorsement  or 
denvery,  and  those  on  all  promissory  notes, 
whether  negotiable  or  otherwise,  are  prescribed 
by  five  years,  reckoning  from  the  day  when 
the  engagements  were  payable." 

It  was  ruled  by  the  cut:uit  court  that  thepre* 
scription  established  by  this  article  of  tbe  Code 
of  Louisiana  was  by  the  law  of  Kentucky  made 
the  limitation  in  tlus  case,  and  this  was  not  dis- 
puted by  counsel  for  the  defendant  in  error. 
Qeneral  8tatutes  of  Kentucky,  1872,  chap.  71, 
art.  4,  8  19. 

The  suit  against  the  executor  of  Mrs.  Hen- 
derson was  not  brought  until  nearly  fifteen 
years  after  the  maturity  of  the  note  of  Hender- 
son &  Oaines,  and  nearly  twelye  years  after  the 
death  of  William  Henderson.  The  obligation 
on  which  the  suit  was  based  was.  therefore, 
prescribed  as  against  the  executor  of  Mrs. 
Henderson's  will,  unless  the  prescription  had 
been  interrupted.  But  the  defendant  in  error 
insisted,  as  already  stated,  that  tbe  prescription 
had  beexi  interrupted  by  acknowledgments  of 
tbe  debt  made  by  the  firm  of  Oaines  &  Helf, 
with  which,  as  she  claimed,  William  Hender- 
son was  bound  in  $olido  for  the  payment  of  the 
note  of  Henderson  &  Oaines.  To  proye  these 
acknowledgments,  she  Introduoea  eyidenoe 
tending  to  show  payments  made  by  Oaines  & 
Relf,  after  the  death  of  William  Henderson,  of 
interest  on  the  note.  The  contention  of  tbe  de- 
fendant in  error  was  that  these  acknowledg- 
ments were  made  competent  to  show  an  inter- 
ruption of  prescription,  as  against  the  present 
plaintiff  in  error,  by  article  8552  of  the  Ciyil 
Code  of  Louisiana,  which  proyides  as  follows: 

"A  citation  senred  upon  one  debtor  in  tolido, 
or  his  acknowledgment  of  the  debt,  interrupts 
the  prescription  with  regard  to  all  the  others, 
and  eyen  their  heirs." 

It  is  plain  that,  to  make  this  article  appli- 
cable to  the  case  of  the  plaintiff  in  error,  it  [178] 
must  be  shown  that  Mrs.  HendersoD,  his  testa- 
trix, was  bound  in»olido  with  (3aines  A  Relf  to 
pay  the  debt  eyidenced  by  the  note  of  Hender- 
son A  Gkdnes,  or  that  she  was  the  heir  of  her 
husband,  William  Henderson,  who  at  the  time 
of  his  death,  was  bound  in  BoHdowUh  Oaines 
St  Relf,  lately  his  partners.  Counsel  for  the 
defendant  in  error  concede,  as  well  they  may, 
that  Mrs.  Henderson  did  not  become  bound  for 
the  debt  aa  the  heir  of  her  husband,  William 
Henderson.  Her  liability  was  that  of  widow 
in  community,  and  it  was  so  ayerred  in  the 
petition  filed  in  this  case  in  the  circuit  court 

The  only  question  for  decision  is,  therefore, 
Waa  Mrs.  Henderson,  aa  the  widow  of  William 
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Hendenon,  boand  in  lolidc  with  Oaloea  A  < 
Kelt,  bf  whom  the  alleged  acknowledgmeots  i 
-were  made,  for  the  pai^ent  of  the  note  of 
Hendenon  &  Galiieaf    This  question  most  be  i 
settled  bj  the  law  of  LouiaiODa.    If  it  shall  i 
tum  out  that  Mrs.  Heoderaon  wu  not  bound  i 
in  lolido  with  Qslnes  &  Relf,  then  the  pre-  i 
scripUon  as  to  her  was  not  interrupted  by  ttnr 
acknowledgments    made  by  Q*Iiie8  &  Bell, 
and  inch  acknowledgments  were  improperiy 
admitted  in  evidence  Msinst  her, 

Tlie  artlclee  of  the  Code  bearing  upon  this 
quMlion  are  as  follows: 

"Art.  2098.  An  oMigatioD  >n  lolido  is  not 
presumcd;Umastbeexprea8lyirlipiilated.  This 
rule  ceases  to  prevail  onlyincaseswberean ob- 
ligation in  tdltdo  takes  place  of  right,  by  virtue 
of  aome  provision  of  law," 

Buch  a  provision  is  fonnd  in  article  2873, 
which  declares  that  "commercial  partnenan 
bound  in  talido  for  the  debtsof  the  partnership. " 

"Art.  a088.  When  aeveral  persons  obllrate 
themselves  to  the  obligee  by  the  term  in  tMido, 
or  use  any  other  ezpreadons  which  clearly  ebow 


gation.  It  Is  called  an  obligation  in  Kiido  on  the 
pan  01  the  obligors." 

"Art.  2091.  There  is  an  obligation  in  toUdo 
OD  the  part  of  the  debtors  when  they  are  all 
obliged  to  the  same  thing,  so  that  each  may  be 
Oompelled  for  the  whole,  and  when  the  pay- 
ment which  is  made  by  one  of  them  exonerates 
the  others  towarda  the  creditor." 

"Art.  a003.  The  obligation  may  be  t»  talidB, 
although  one  of  the  debtors  be  obliged  dlfFer- 
ontly  fioro  the  other  to  the  payment  of  one  and 
the  same  thing;  for  instance,  If  the  one  be  but 
conditionally  Dound,  while  the  engagement  of 
the  oUier  ia  pure  and  simple,  orif  the  one  ia  a' 
lowed  a  term  which  is  not  granted  to  the  other. 

These  articles  make  it  clear  that  it  Is  an  Ii. 
dlspensable  requisite  to  the  obligation  of  debt- 
ors in  tolido  that  they  should  be  bound  to  per- 
form the  same  obligatiiHi  and  the  whole  of  i%. 
Applying  this  lest,  it  is  evident  that  Mrs.  Hen- 
derson was  not  bound  in  lelida  with  Qtiines  Jc 
Relf  for  the  debt  evidenced  by  the  note  of  Hen- 
derson &  Oainee. 

The  liability  of  Mrs.  Henderson  was  based 
upon  and  was  co-extensive  with  her  obligatlOD 
"  a  member  of  the  partnerahip  or  community 


betweenheraelf  andherhuKbaodtopaythedebla 

of  the  community.    What  this  obligation  Is, 

shown  by  the  following  aiUclea  of  the  CivU 


Codi 

"Art.  240S.  At  the  time  of  the  dissolution  of 
the  maiTlage  all  effects  which  both  husband 
and  wife  redprocally  possess  are  presumed 
common  effects  or  gains,  unless  It  be  satisfac- 
torily proved  which  of  such  effects  they  brought 
in  marriage,  or  which  have  been  given  them 
separately,  or  which  they  have  renjectiveW  in- 

"An.  2406.  The  effects  which  compose  the 
partnership  or  community  of  gains  are  divUed 
IdIO  twT  menial  portions  between  the  husband 
and  the  wife,  or  between  their  heirs  at  the  dia- 
solution  of  the  marriage." 

"Art  2409.  It  Is  understood  that  In  the  par- 
tition of  the  effects  of  the  partnership  or  com- 
munity of  gains,  both  husband  and  wife  are  to 
l«equiUy  liable  for  their  share  of  the  debts 
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the  succession  of  adeceased  wrongdoer  is  linlilii 
for  tbe  actual  damage  lesulting  from  liis  torts. 
An  SS.  Code  of  Practice.  Tbe  suit  was  brougbt 
bf  Edwards  to  recover  damages  for  a  trcspasa 
upon  his  proper^  and  an  assault  00  his  famil;, 
committed  InRIcks  and  one  Vomado.  Before 
suit  brought/Vemado  had  died,  and  the  action 
was  agalnat  Ricks  and  the  widow  and  the  two 
children  and  h«in  of  Vemado,  who,  it  was  al- 
leged,  had  taken  possession  of  bispropertT  with- 
out inventory,  and  were,  tberefore,  liable  for 
tbe  obligations  of  the  deceased  trespasser.  The 

Judgment  of  the  lower  court  was  against  Ricks 
or  IS.OOO,  and  against  the  widow  of  Yetnado 
for  fS.SOO,  and  against  bis  two  bears  for  |1,350 
each,  "tbe  judgment," asthereportstates,  "be- 
ing in  lolido." 

Upon  appeal  the  Supreme  Court  of  Louisi- 
ana decided  that,  wbUe  Ricks  might  be  held 
for  exemplarr  damages,  the  widow  as  well  a* 
the  bars  of  Vernado  were  liable  only  for  the 
actual  damages,  and  aocordinglj  affirmed  the 
Judgment  against  Ricks  for  $6,000,  which  in- 
eluded  exemplary  damages,  and  rendered  judg- 
ment for  tbe  actual  damages '  'against  tbe  widow 
and  heirs  of  Vemado  in  the  sum  of  three  hun- 
dred dollars  (in  tolido  with  the  judgment  against 
Bicks):  said  three  hundred  dollars  to  be  paid" 
half  by  the  widow,  and  one  half  by  tlic  two 


represented  b;  tbe  widow  and  heirs,  are  sued 
as  oolrespasscrs  and  solidary  obligors.  To  the 
extent  that  the  estaie  of  Vemado  is  liable,  the 
Judgment  azalnst  it  would  be  solidary  with  that 
against  Ricks,  but  would  divide  itself  as  fol- 
lows: one  half  against  the  widow,  and  one  half 
against  the  two  neirs,  Jointly." 

It  is  to  bu  oliscrred  that  the  case  did  not  In- 
volve a  coDstructioQ  of  article  8S52  of  the  Civil 
Code,  which  we  now  have  under  consideration, 
and  is  not  authori^  to  support  the  contention 
of  the  defendant  In  error  that  a  payment  by 
Qalnes  &  Relf  Interrupted  the  prescription  in 
favor  of  Mtk  Wadsworth,  And  whatever  ihe 
court  mav  have  said  about  the  estate  of  Vema- 
do being  liable  intotido  with  Ricks, was  merely 
MUr,  U)T  no  judgment  was  asked  or  reodcrcd 
against  the  estate,  and  it  Is  clear  that  under  ar- 
ticles 1425  and  1427,  heretofore  dted,  the  obll- 
Ctton  resting  upon  Ricks  and  tbe  widow  nod 
In  of  Veiwlo  was  not  a  salidary  obligation; 
and  the  court  did  not  treat  it  as  such,  for  it 
rendered  a  separate  Judgment  against  Ricks  for 
one  amount,  a  joint  Judgment  against  Ihe  two 
heirs  of  Vernado  for  a  diScrcut  amount,  and  a 
third  judgment  against  the  widow  for  still 
another  amount,  and  Ihe  Judgment  against 
Ricks  was  made  up  of  |4,T0O  exemplary  dam- 
age*, and  $800  actual  damages:  while  tho 
judgment  against  the  widow  and  bein  wero 
only  for  the  actual  dunages. 

It  Menu  plain,  therefore,  that  the  court,  by 
_iUing  tbe  obligation  and  the  judgments  so- 
tidaiT,  merelj  meant  tbal  a  payment  made  by 
one  of  the  judgment  debtors  would  pro  (ont* 
ezonenle  tbe  others  toward*  lb«  creditor.  But 
this  quality,  as  we  have  shown,  i*  not  the  only 
one  necessary  to  an  oUIgation  *■  joMtfe.  •»  o* 
lined  by  the  CiTil  Code.    Tbe  debtors  must  b* 

all  obliged  to  tbe  same  thing,  so  that  each 
uy  b*  compelled  for  tbe  whoW^'    TbcM  pn- 
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ties  wen  not  noder  the  atune  obUgBUon,  either 
tn  ctaractsr  or  smoimt,  and  were  not  all  bound 
(or  the  whole. 

Nor  do  WQ  llUiik  tt  is  a  iwMmaUe  cooetnio- 
tlon  of  article  86S8  of  the  OivU  Code  to  hold,tbat 
when  two  penons  ere  Jointly  bound,  one  for 
the  enUie  debt  and  one  for  onlr  a  part  of  it, 
the  acknowledgment  of  the  latter  InUnupts  the 
prescription  as  to  the  fonner. 

Therefore,  at  the  Circuit  Court  admitted  in- 
competent evidence  upon  a  vital  point  of  the 
case  against  the  executor  of  Un.  Hflnduraon, 
and,  when  requested  b;  him,  refused,  bj  its 
charge  to  the  vixj,  to  connteract  the  ^ect  of 
the  evidence  thus  admitted,  the  «mir  is  fatal  to 
the^dgroent  in  favraof  the  defendant  inerror 
againsttheezecutor<rfEIeanor  Ana  Henderson. 

The  judgment  agaiatt  WiWamB.  Biadtnon, 

vumdtd  to  Ou  Umtif  Oovrt,  leith  dire^iimi  to 
Brant  a  not  trial,  and  tA«  motiont  to  ditmii*  iht 
wilt  oftrror  in  tht  eoMt  <>fBdwafdL.  Binider- 
aon,  William  H.  Emi^non,  Wairm  N.  Ben- 
derwnand  Vietorinaa.andM.  0.  MsOarthjf  an 

True  oopf.   Test: 

Jaiii«aH.lfaKanDar,  Clark,  Sap.  Oooit,  U.  8. 
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«.  "nmodor*  H.  H.  HePhervon  aad 
lke<*  Tottmi,  for  appellant: 

TIm  kg^  intention  01  the  oontraotiiig  parties 
va;  be  aioertaliwd  and  determined  b^tvlweiice 
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Contracts  shoul 
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Mr.JvUM  Rk 
of  the  court: 

The  foundation 
ureement  of  Febi 
United  Slates  and  1 
ant  below,  in  relat 
him,  at  spedfled  m 
government  atoree. 
Full  compensation 
actually  performed 
that  he  was  eudtle 
stores  and  aappli< 
against  his  protest, 
l^on  Company  fo 
sgendea  inclnded  1 
and  Mons  last  nam 
written  contract  m 
by  tha  Commlaaloii 
tember,1870,athlg 
the  claimant.  If  t 
Um,  under  his  ccmi 
alai^  profit,  afte 
have  ooat  to  do  the 
sum  for  being  reli 
reeponsibill^  and 
vice.  Although  f I 
transport  them,  th 
reau  refused  to  tun 
oontoida,  was  a  bi 
court  below  adjnd 
tbe  Govemment,  t 
He  DOW  hudslB  tha 
upon  an  erroneous 
and  was  also  Inconi 
terpretatloD  given  i 
of  the  Government 
Its  execution. 

We  an  of  opini 
cause  of  action  aga 
conbact  did  not  o 
deliver  to  him,  nor 
tnutqwrtatf  on  d 
Indian  suppllee 
agents  or  otfl.vs, 
branch  of  the  piLbll 
the  claimant  1^  an  i 
department,  under< 
masterOeneral  of  t 
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•nd  for  posts  or 
UaifBdti  between  certain  other  named 
IM  MW  tuMfrom  March  20, 1870,  to  Oc- 
jva.  19ft.  He  amed  to  "receive,  at  any 
IB  M^thal  period,  from  the  oflioers  or 
ipMitf  dltqiaMtennaater's  department,  at  St 
'.sm,  cr  MT  point  between  St  Louis  and 
Ml  iMlDi,'  awationad  in  the  tabular  state- 
ite  Ike  written  contract^  "ail  such 
ladiu  and  goremment  stores,  sup- 
9m  *v**  >*^  slook  aa  may  be  offmd  or 
aviffvioUafar  transportation,  ic  food 
civad  mmtitinn,  by  said  officers  or  agents 
^if  miiiisslura  departiCMat,  and  trans- 
^K^ane  with  diapaieli,  and  deliver  ttiem 
KtefBidavderand  ooodition  tothe  officer 
vi^tf  tte  qoarteriDaster's  department  de- 
«piMilDnoeiTe  them,"  eta  Tliese  words  de- 
iwteiitere  tad  extent  of  the  obH^tions  as- 
~  1  bf  ihc  cootncior  It  wasenturely  com- 
nr  the  qoartemiMler'a  department  to 
m  m  Bcreement  wuer^y  the  contractor 
t  tern  to  leodve  from  itd  officers  or 
I  ifl  nch  ndUtary .  Indian  or  government 
I  as  thef  ndcht  ddiver  to  him  for  trans- 
Bat  it  bad  no  authoritr,  without 
to  the  views  of  the  Interior  Depart- 
■■.  ad  «l  the  cAcers  having  necial  connec- 
aaviSlDdisn  affairs,  to  contzol  tlie  transpor- 
«sn  4  ladisB  soppiies  or  stoiesof  every  kind. 
'«4i  Asqnsftermaater's  department  assume 
•■■Lhi  sach  anthority;  for,  it  only  stipu- 
■detdbdsiBiaat  that  he  siMyuld  receive  and 
T^i  aw  t  ■ipptosandstores  as  were  turned 
^okte^hsalllcsn and  agents.  As,  there- 

not  boimd  to  receive  In- 
orsMms  tamed  over  to  him  for 
by  the  Indian  Bureau,  the  em- 
\f  the  Ooounissioner  of  Indian  Af- 
«f  mn  to  effect  the  transportation  of 
sad  SQppUes^which  were  never, 
*^»^  leoocd  discJosas,  in  diarge  of  the 
'■*^iii'iik|isiiiiiuiit  for  transportation^ 
^M  m  iaftisiiement  of  his  lc«al  rights. 
'VhiasBCBfK  from  this  condunon,  unless 
"i^aibi  miiliimsslis'i  dmrtment  had, 
*^jkkw,  the  sole  power  d  making  con- 

of  Indian  supplies 
Ba  that  proposition  cannot  be  main- 


fchi 
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that  the  Government,  in 
QondncS  of  its  sgento,subseqiient  to 
of  Oe  eootrsct  vdth  claimant,  can- 
to dispute  the  proposition 
d  brhisoootractto  receive 
dmogthe  period  designated, 
.^  aad  stores,  br  whatever  do- 
wUefa  were  to  be  sent  to  the 
ocsgeucies  designated  in 

out  of  the  f blowing 
bf  te  Oovt  of  Clainis- 

that  either  the  Oommis- 
or  the  Secretary  of  the 
kaowledgBofthe  fact  that 
:«sirted  wnh  the  claimant,re- 
of  Indian  stores  and 
the  officers  of  the  quar- 
t;  nor  did  they  expressly 
Rocker  to  enter  into  a  con- 
lion  of  Indian  stores  or 
rstify  such  contract,  un- 
ba  iapiled  from  the  follow- 


ing facts  and  drcumstanoes:  The  Indian  Bu 
reau  directed  that  two  lots  of  Indian  suppUes  be 
forwarded  in  April  and  May,  1870,  amounting 
to  221,242  pounds,  which  was  acccordingly 
done  by  Quartermasters  QiUiss  and  Fury,  at 
Siooz  City,  Iowa,  turning  them  over  to  the 
claimant  for  transportation,  and  they  were  by 
him  transported  (under  his  contract  with  tbe 
quartermaster's  department  to  include  the  trans- 
portation of  the  Indian  supplies)  to  Whetstone 
and  Big  Cheyenne  agencies;  and  the  Indian 
Bureau  reimbursed  the  War  Departipent  for 
this  transportation.  The  Commissioner  of  In- 
dian Affairs  and  the  Secretaryof  the  Interior 
directed  the  Secretary  of  War,  June  21, 
1870,  to  turn  over  tbe  army  subsistence  stores 
collected  at  the  instance  of  the  Commis- 
sioner of  Indian  Affairs  for  the  Indians  at  Forts 
Rice,  Stevenson,  Buford  and  Shaw,  to  tbe  In- 
dian agents  at  the  Grand  River  and  Fort  Ber- 
thold  agencies,and  that  the  cost  of  transporting 
the  stores  from  the  forts  to  the  agencies  would 
be  paid  by  the  Indian  Bureau.  The  claimant 
transported,8eptember27,  1870,  82,720  pounds 
of  Indian  stores  and  supplies  from  Fort  Rice  to 
Grand  River  agency,  for  which  he  was  paid  ac- 
cordingly. The  contract  in  suit  was  duly  filed 
in  the  returns  office  of  the  Department  of  the 
Interior  the  12th  March,  1870/' 

These  facts  give  no  support  to  the  sug^tion 
that  the  Government  recognized  claimant's 
right  to  transport  all  Indian  supplies  for  the 
posts  or  acendes  named  in  his  contract.  Tliat 
contrsct  did  not  forbid  the  ouartermaster's  de- 
partment from  receiving  Indian  supplies,  in  the 
nrst  instance,  from  the  Indian  Bureau,  and  de- 
livering them  to  the  claimant  for  transporta- 
tion under  his  contract  And  that  which  was 
done  in  respect  of  the  Indian  supplies  forward- 
ed in  April  and  May,  1870,  and  of  those  trans- 
ported in  September,  1870.  to  Grand  River 
agency.  So  far  from  implying  authority  in  the 
quartermaster's  department  to  control  the  whole 
matter  of  the  transportation  of  Indian  supplies, 
was  a  recognition  of  the  authority  of  the  of- 
ficers, havmg  special  charge  of  Indian  affairs, 
to  provide  for  tne  transportation  of  anv  Indian 
supplies  in  their  hands,  for  the  cost  Ircurred 
in  transporting  Indian  supplies  to  the  Whet- 
stone, Big  Cheyenne  and  Grand  River  agencies 
was  borne  by  the  Indian  Bureau.  If  the  Indian 
Bureau  chose  to  make  arrangements  with  the 
War  Department  for  the  transportation  of  cer- 
tain Indian  supplies,  under  the  contract  made 
with  the  claimant,  that  fact.faUs  short  of  prov- 
ing that  the  pufT'^se  was  to  rrant  him  the 
right  to  transport  all  Indian  supplies,  by  what- 
ever department  or  officers  held,  to  the  posts  or 
agencies  designated  in  his  contract 

We  perceive  no  error  in  the  Judgment,  and 
it  i$  t^firmed, 

JmrntL  MoKennsj,  Olsric  Sup.  Oonrt,  U.  a 
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SS8-947  BrPREMB  Cocbt  W 

PETER  C.  A.  M.  VAN  WEKL,  AppL, 

«. 

FREDERICK  H.  W1N8T0N,  THE  CHI- 
CAQO  AND  SOUTHWESTERN  RAIL- 
WAY COMPANY  ET  Ai- 

(See  8.  a,  Beportart  e<U  iSMOJ 

Pariiei — the  prttidtntt^  a  railnad  eompang, 
not  penottally  liabU  to  Hit  parehtuert  of  iti 
bondt — fraudulent  rtpretmtatioru — tqail]/ 
Jurudieticn. 


the  purcbflsen  of  Its  bondB  through  fniudul«ct 
repreeentaUoiu  oontalned  In  Qlrouian  uf  ttae  com- 
pany alcrneil  bj  him  as  prealdeat. 

S.  ItuynaenUUioaa  oootalned  InotroolarB  iMoed 
by  a  railroodoompajiy,  toMlvendaefttiew  ioaao  of 
boDdi  lor  the  oonatruotlon  of  a  branch  line,  are 
belli  to  have  been  auperaeded  by  ttie  morteage  or 
truit  deed  grlveii  by  the  oomnDy  od  mob  hraoob 
line  tuMcure  thepftymeat  of  aald  boi>dB.  Inio  far 
Miiicli  roprcseatatJoDs  dUteml  from  tt>e  lenni  of 
that  iDatnimoDt. 

"   A  provlalon  that  the  branoh  line  when  located 


The  histoiy  and  facts  of  tbe  case  appear  fn 
tbeoplnioD  of  the  court. 

Mettri.  Jmnaa  K.  EdMtll  and  WllUam 
H.  Moore,  for  appeilaiiL 

Meun.  W.C.  Ooadr  and  Melville  W. 
Fuller,  for  Frederick  H.  Winston  and  tbe 
executon  of  George  C.  Campbdl,  appellees. 

!3e]        jfr.  Jaitiee  MUIer  delivered  tbe  opinion  of 

tbe  court: 
Tills  Is  an  appeal  from  a  decree  of  tbeCinmlt 

Court  of  the  northern  District  of  lUinola,  dfa- 

missing  the  biU  of  Van  Weel,  wbo  was  plaintiff 

below  and  is  appellant  here. 
The  original  bill  wasflled  December  13, 18TO, 

and  several  amended  bills  were  filed,  until,  on 
^''      Way  22,  1880,  complainant  filed  what  he  calls 

bis  amended  and  supplemental  bill,  subsiitut- 

inx  it  in  lieu  of  bis  previous  bill  and  amended 

The  defendants  named  In  this  bill  are  the 
Chicago  and  Southwestern  Bnilwar  Compear 
of  Iowa  and  Hissouri,  Frederick  H.  Winston 
and  Oeotge  C.  Campbell,  citizens  of  Rlfnoii, 
Calvin  F.  BunMS,  a  dtizen  of  HlEsouri,  and 
David  Dowea  end  Frederick  8.  WinsUm,  dti- 
suns  of  New  York. 
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T.  Wiiraroa.  Sm-U1 

wMt  CongtatuUtingoorfriendiandoureelTM 
npoD  tbepromptsaleof  our  first  issue  of  bonds, 
u  well  as  UjGir  present  esiabliabcd  mirkel 
value,  both  in  thU  country  and  in  Europe,  we 
would  present  for  sale,  through  the  OnaDcial 
agents  of  the  companj,  a  second  Issue,  for  the 
purpose  of  constructing  a  brunch  railroiul  from 
the  main  line  to  Atchison,  Kansas,  a  dUtuucu 
of  about  fift;  miles." 

Said  Winaiou,  after  setting  forth  the  advan- 
tages of  Atchison  as  a  commerctal  and  lailway 
center,  contiaued  as  follows: 

"Tocarrj  on  tbearrangeinents  before  stated, 
the  Chicago  and  Southwestern  R.illwayCompa- 
□f  have  issued  one  thousand  bonds,  dated  J  tine 
1, 1871,  each  for  tl,0OO,  due  thirty  years  after 
date,  with  semi-annuai  coupons  annexed,  nl 
tbe  rale  of  7  per  cent  per  annum,  priniiiial 
and  interest  payable  in  American  gola  coiu,  at 
(he  American  Exchange  National  Banli,  in  tbe 
City  of  New  York;  all  of  which  are  equally  se- 
cured by  a  first  mortgage  on  the  rood  to  ue  built, 
lis  aasela,  rights  of  way,  earnings  and  other 
property,  as  well  as  by  a  second  mortgage  upon 
the  Chicago  and  Southwestern  Rsilnay,  Us 
property  and  franchises." 

It  was  further  stated  In  said  circular  Uint 
said  mortgage  would  be  "a  safe  and  reliable  se- 
curity," [be  value  of  which  would  belielternp- 
preciatedbythe  fact  that  tlie"CbicDco, Rock  Isl- 
and and  Pacific  Railroad  Company  had  alrcadv 
agreed  to  lease,  and  would,  when  completca, 
operate,  tbe  whole  line,"  on  terms  that  would 
)My  a  handsome  dividend  to  tlie  stodtbolders. 
and  "which  in  no  event"  would  be  "less  thnn 
ibe  interest  on  all  the  bonds  outstanding,"  and 
that  the  value  and  security  of  tbe  contract  afore 
•Htid  was  "eoual  to  a  direct  indorsement  of  tin- 
boLds"  by  tne  Rock  Island  Co. 

It  was  further  stated  in  said  circular: 

"Tbe  Chicago  and  Southwestern  Railway ,foi 
over  two  hunted  miles  west  from  Washington , 
ia  pointing  almost  directly  to  Atchison,  so  that 
its  eitension  to  that  place  involves  less  curva 
ture  than  Ihatof  the  established  lice  to  Leaven- 
wortii."  "  The  Atchison  Rranoh,  through  thr 
populous  Counties  of  Buchanan,  Clinton  and 
rlutle,  offers  railroad  facilitiea  to  wealthy  agri- 
cultural communities,  which  in  return  must  af- 
ford a  heavy  and  lucrative  local  Irafflc.  Every 
tract  over  which  It  will  pass  is  a  farm,  teeming 
with  the  abundant  products  of  tbe  famous 
Platte  purchase."  "  With  the  offering  of  the 
first  loan  of  tbe  Chicago  and  Southwestern  Rail- 
way Company, we  are  admoni3bed,as  tbe  origi- 
nalors  of  a  new  enterprise,  to  avoid  the  lan- 
guage of  eulogy  and  enthusiasm.  DilBctdt  as 
was  the  task  to  those  who  knew  its  real  merits, 
we  have  compensation  now  in  a  final  and  com- 

Sleie  aucceas,  far  beyond  any  eipoctatioa  we 
ared  lo  hope  to  eiclla  by  any  siatcmeni  in  our 
former  publication.    Reviewing  with  a  just 

C'  ~e  all  that  was  then  written,  we  feel  author- 
to  chilm  th«  confidence  of  the  numerous 
friends,  both  in  Europe  and  In  this  country,  of 
the  Chicago  and  Southwestern  Railway  Compa- 
ny,  to  whom  we  have  more  than  verlHed  all  our 
statements."  "To  complete  the  connectlona  of 
the  Chicago  and  Souibwcatcrn  Railway,  to  ex- 
tend lis  power  and  usefulness,  and  to  increase 
IM  budneaa  and  earnings,  by  the  construction 
of  tbe  Atchison  Bmncli.  we  now  offer  this  loan 
~  It  to  our  friends  as  a  nfe  and  <"« 
*I4 
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It  is  impossible  toi«tLd  tblsdesci 
line  of  road,  conveyed  as  security  t 
witiiout  seeing  clearly  that  the  lini 
located —  that  its  future  localior 
govered  by  two  considerations  : 
abould  be  the  most  practicable  re 
Atchison  and  the  main  line  of  th 
(2)  that  its  length  abould  notexcee 
If  the  moat  practicable  line,  by  i 
dently  meant  the  best  workingline 
pany  who  was  building  it.should  te 
er  line  than  fifty  milea,  there  is  nc 
of  a  promise  or  suggestion  that  it  i 
so  long,  and  no  longer,  astbaCreq 
In  the  proviiloQ  that  its  length  at 
ceed  fifty  miles,  there  was  a  protc 
wasting  the  money,  receiTed  fro 
holden,  on  a  long  and  unprofitabli 
made  only  for  the  benefit  of  people 
that  line. 

But  this  Une  of  road  was  not  tl 
rity  for  the  payment  of  these  bond 
gage  included  also  the  entire  ma 
Washington  to  Leavenworth,  2t>6 
was  now  nearly  completed.  This  i 


.  ,  then  a  ricb  and  prosperous  a 
deeply  interested  in  this  aouthwes 
that  it  had  guaranteed  (5,000,000 
of  the  company.  It  was  furtber 
this  mortgage  or  deed  of  trust  that 
of  the  sale  of  these  bonds  should 
the  hands  of  the  Rock  Island  Co.,' 
only  p8T  them  out  in  the  regular  j 
ihewort.  It  was  further  provideu 

Sge  thalifanyof  theeeproceedsn 
It  company  after  the  completloi 
it  should  be  paid  over  to  the  presi 
authorized  .igent  of  the  Chicago  an 
ernCo. 

It  cannot  be  doubted  Uial  this 
the  main  line,  though  a  second  lien, 
as  an  important  pcut  of  the  securit' 
holders  under  It,  and  when  taken  1 
with  the  aid  and  interest  of  the 
Co. ,  the  precise  length  of  the  bran 
not  have  been  held  to  be  very  in 
fact,  as  Uie  two  lines  belonged  to  c 
and  that  company  was  liable  for  « 
it  was  obviously  (he  interest  of  the 
and  of  the  stnckholdera  that  the 
should  be  so  ucaled  as  to  make 

ErofltB  of  the  entire  enterprise  on  wt 
oldersheldalien. 
In  regard  to  the  allegatloa  of 
matter,  it  Is  apparent: 
l.That  all  that  is  ohargeu  .gains! 


length  of  the  bninch  road,  then  uni 
imlocated,  as  about  fifty  miles. 

a.  That  the  place  of  junction  wii 
western  Road,  which  necessarily  dc 
length  of  the  bnncta  road,  was  not 
mentioned. 

S.  That  in  the  mortnge  which 
said  bnmch  road,  all  that  was  salt 
should  not  exceed  fifty  miles. 

4.  That  It  li  nowhere  averred 


T.  Wimntni.  SIS-MT 

Dows,  and  CalTin  Bumes.  neitber  of  whom 
raldw  tritbin  the  luriBdlctioii  of  the  court,  or 
hu  been  aerred  with  proccw. 

If,  howerer,  tbej  were  before  the  court,  thw 
(tie  aot  charged  with  anj  breach  of  dutj  with 
wlil(&  Quy  were  Intrusted. 

The  applicatloti  of  the  monej  arising  from 
the  mortgage  bondB  wu  not  by  the  mongogon 
intrusted  U>  them,  uor  bad  thej  aaj  control  over 
It  after  the  bonds  were  sold. 

It  is  not  alleged  that  they  refused  to  foreclose 

'"Tge  when  it  becwne  forfeited  bynon- 

f  Interest,  or  that  they  failed  to  per- 


mortgage  when  it  became  forfeited  by  tuia- 
payment  of  Interest,  or  that  they  failed  to  per- 
form any  duty  Imposed  upon  them  by  the  mon- 

It  is  dsserted,  however,  that  Frederick  H. 

Winston,  a*  pnsldent  of  the  company,  was 

bound  to  Mb  that  tiie  money  taisea  on  these 

bonds  WBS  used  exclusirety  In  the  conBtruction 

of  the  branch  road,  and  that,  In  this  regard^e 

wasatrosteeforthe  lendersof  the  money.  We 

unable  to  see  any  such  trust  in  ibe  matter. 

rhe  contracting  parties,ln  regard  to  ibia  loan, 

re  tbe  bondholders  and  the  Southwestern 

Co.    The  one  became  debtor  for  the  money 

loaned,  the  other  became  creditor.     Mr,  Win- 


_'8  desired  a  security  for  the  paymont  of  their 
money,  which  they  obtained  in  the  mortgage, 
■nd  their  trustees  in  that  trust  were  Dows, 
Bumea,  and  F.  8.  Winslon.  They,  in  Umt  in- 
Bttument.  undertook  to  secure  the  bultding  of 
this  road  out  of  ihe  money  loaned,  bv  requiring 
its  deposit  with  the  Rock  Island  Co.,  and  iia 
disbursement,  tor  that  purpose,  under  lis  super- 
vislon.  But  if  the  loan  sliould  produce  more 
than  was  necessair  for  that  purpose,  what  was 
to  become  of  it  T  Was  it  to  go  back  to  the  lend- 
ers T  There  is  no  bint  of  that  kind.  It  was  Im- 
practicable to  do  BO,  because  the  bonds  would, 
many  of  them,  have  changed  hands.  As  to  the 
new  owner.  It  would  have  been  ■  mere  mtui^ 
to  return  It  And  tbe  original  lender  had  no  in- 
terest in  tbe  matter.  Instead  of  this.  It  is  ex- 
pressly declared  that  the  Bock  Island  Co.  could 
relieve  itself  of  further  obligation  In  the  matter 
byMyment  to  the  president  of  the  Company. 

When  thus  paid,  did  be  hold  it  as  trustee  for 
the  bondboUeia  T  If  so  under  what  (rust  or 
what  obligation  T  Could  he  return  it  to  the 
bondholdera,  with  the  bonds  bUD  outstanding 
■gainst  the  CtHnponyr  OrdldheholdltmerelT 
■s  the  representatiTe  of  the  Company  of  whica 
he  was  pteddent  T  We  think  It  was  clearly  the 
money  of  the  Company,  and  could  have  been 
used  Dy  It  for  the  purchase  of  rolling  stock, 
general  equipment,  or  any  other  legitimate  use 
of  It*  own  money. 

Thk  moaer  belonged  to  the  Company.  The 
road  was  built— the  only  interest  in  the  nature 
of  a  trust  which  the  lenders  had  attempted  to 
protect  1^  tbe  control  of  the  funds.  Tbe  ohll- 
gatioD  of  Mr.Winston  In  the  dispositloD  of  tbe 
money.  If  any  of  it  came  to  his  hands,  was  to 
the  Company.  If  it  was  lost,  it  was  the  Com* 
pany's  ices,  not  appellaufs.  If  he  improperly 
or  fraudulently  converted  it  to  bis  own  use,  he 
was  liable  to  the  Company  and  not  to  tbe  plain- 
tiff hi  this  suit.  There  wss  no  privity  or  trust 
relation  between  him  and  them  In  this  regard. 

We  think   sppellant  has  shown  no  ngbt  to 

relief  Is  iliLs  su.i,  tliut  the  demurrer  was  prop- 

•87 


k 


Staboi  t.  ITbw  Tobk  Oitt. 


M8-dS9 


B,  m^JuUm  iraltedeUTwed  the  opiii 

from  ofdm  of  the  Oiicoit 

•oft  whidi  hid  been  le- 

oooit  under  the  Act  of 

lt7,  18  Stet  It  L.  470. 

ID  be  decMed  aiiae  on  the  f dl- 


IxMmr  AUenDen  and  Oommonalt j  of 
•i  <lf^«  Kerw  Tofk,  n  nranldpel  corpoimtion 
tfttt  Mtef  Ksw  Tock,  oommonlj  called  the 
a^  tf  5e«  York,  hroo^t  a  foit  ineooity  on 
vAHftite  Uth  oC  An^st,  1884,  intheSope- 
^CbHt  of  Ike  Cllj  of  New  Toric,  against 
iH.  ftiwii,  Indgpendent  Steamboat  Ckmi- 
r,  aerial  Cfty,  Rfrer  St  Harbor  Transpor- 
fiiff  New  York,  New  York  and 
iambot  Oompan j.  Darid  Man- 
WQaon,  WiUiam  ClariE,John 
RCorwin,Maz  Golden, 
aad  FkankSmith,  to  restrain 
aad  employing  tlie  steam  fer- 
,-  'T).  R  Martin,''  "Laura 
and  "OMtleton,"  or  ainr  other  ves- 
of  aoBj  kind,  for  and  inthetrans- 
cf  pefBOiia,  animiala,  vdiicles,  freight, 
mk  sad  cMtela  from  or  to  pier  No.  18, 
mA  IHv.  or  from  or  to  any  place  in  Kan- 
~,  to  or  from  certain  landing  places 
of  SlalflD  Island,  without  the  li- 
of  the  plaintiib;  and  also 
of  aaoncya  received  by  the  defend- 
i^«raByoreiSherof  them,  for  such  trans- 
imt^m.  Both  Ifanhattnn  Idand  and  Staten 
lA^Mtiatbe  State  of  New  York.  Thecauae 
isate,aiacaladin  the  complaint,  isthM  the 
'^rSaAEr  ilB  dnster  grantee!  originally  Janu- 
vvlVl^lBi,  tartfaeProTinceoflHew  Yo^and 
■V  nmAiwmi  by  the  Slate  of  New  Yoik.  has 
&tt*i«ipe  ligbt  of  establishing  ferries  nom 
UuMi  to  tlie  <^>po8ite  shores,in  such 
■a  the  common  council  may 
the  defendants  without  tiie  per- 
if  the  Otey,  have  set  up  and  are  main- 
D  Manhattan  Island  and 

00  Staten  Island,  and  for 
ciaploy  the  boats  abore  named; 
dant  eilarin  ia  the  owner  of  The 

The  D.  R  Martin  and  the  per- 

in  Starin's  City,  River 

itioQ  Company  of  New 

iTbe  LaoraM.  Starin,  and  in 

York  and  Slaten  Idand  Steamboat 

1  The  Pomona;  that  while 
in  the  name  of  the  Inde- 

Gou,  thai  Company  was  or> 

rated  throu^  his  instru- 

iateiest,  ana  is  oompoeed 

aD  of  whom  are  m  his 

control;  that  the  incor 

ef  Ike  Oooipaay  was  a  devise  for  ids 

wmMi  and  that  he  is  in  fact  the 

opsimtfag  the  ferry.    The  cer- 

if  teeajpantfon,  aoopy  of  whidi  is  at- 

sbows  that  the  Com- 

the  laws  of  New  Jer- 

1884.  wkk  a  capital  of  $5,000. 

itenaofflOeadi.  an  owned 
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out  of  that  State  was  to  be  done  in  the  Cities  of 
New  York  and  Brooklyn  and  the  sennal  vil- 
lages, landing  places,  cities  and  towns  on  the 
Hudson  River,  Staten  Island  and  Long  IsUnd, 
in  New  York,  accessible  by  water. 

The  defendants,  Starin,  Indepimdent  Steam- 
boat Co.,  Starin's  City,  River  ft  Harbor  Trana- 
Sortation  Co.  and  New  York  ft  Staten  Idand 
teamboat  Co.,  each  filed  a  separate  answer  to 
the  complaint  AU  the  other  ddtodanta,  who  are 
the  masters  or  pilots  or  engineers  employed  in 
runniuAjthe  several  boats,  united  in  one  an- 
swer. The  answers  all  contained  substantially 
the  same  defenses.  They  admit  the  o  wnersh^ 
of  the  boats  as  set  forth  in  the  complaint,  ex- 
cept that  it  is  allesed  The  CasUeton  be- 
kmgs  to  the  New  York  ft  Staten  Idand  Steam- 
boat Co.  instead  of  Starin.  Th^  admit  the 
charter  of  the  City,  with  words  purporting  w 
grant  certain  rights  as  to  the  establiuunent  of 
ferries  from  Manhattan  Island  to  the  opposite 
shores,  but  deny  that  this  grant  extends  to  fer- 
ries between  New  York  and  thatpart  of  Staten 
Island  which  borders  upon  the  Kill  von  EulL 
They  admit  that  the  several  boats  mentioned  in 
the  complaint  were  run  at  stated  times  by  the 
Independent  Steamboat  Co.,iuder  the  man- 
f^ement  of  the  masters  and  enffiiieers,  without 
the  license  or  permission  of  the  City,  for  the 
trann)ortation  of  persons  and  property  between 
pier  18,  North  River,  which  u  on  Manhattan 
Island,  and  certain  landing  places  on  the  shore 
of  Staten  Island,  making  daily  fourteen  trips 
or  thereabouts;  but  they  dexry  tnat,  in  so  doing, 
the  Company  dther  operated  a  ferry  or  usurped 
any  franchise  belonging  to  the  Ci^.  They 
also  deny  the  allegations  in  the  comp£^t  as  to 
tiie  connection  oi  the  defendant  Starin  with 
the  Independent  Steamboat  Co.,  and  deny  that 
Starin  is  the  person  who  is  actually  operating 
the  boats. 

The  answers  then  allege,  "as  a  matter  of 
special  defense  under  the  laws  of  the  United 
States": 

1.  That  the  Independent  Steamboat  Com- 
pany is  a  corpomticm,  organized  and  incorpo- 
rated under  the  laws  of  New  Jersey,  for  the 
purpose  of  transporting  persons  and  property 
by  water,  as  a  common  carrier  for  hira,  in  and 
over  the  waters  of  the  Hudson  River,  £[ill  von 
Eull,  Raritan  Bay,  and  their  tributaries,  be- 
tween idaoes  on  such  waters  in  New  Yoric  and 
New  Jersey,  including  Staten  Island  and  Long 
Island,  ana  the  Cities  of  New  Yoric  and  Brook- 
lyn; that  the  Company  chartered  the  boats  in 
question  from  the  several  owners  thereof  .and 
leased  wharves  and  landing  places  in  New  York 
and  on  the  shores  of  Staten  Island  bordering  on 
the  Kill  von  Eull,  for  the  purpose  of  engaging 
in  the  budness  of  transportation  l»y  water  be- 
tween juch  wharves  and  landings. 

d.  That  an  the  boats  in  ouestion  are  enrolled 
ttod  licensed,  under  the  laws  of  the  United 
States  for  carrying  on  the  coasting  trade,  aa 
vessels  of  the  United  States,  and  that  the  indi- 
vidual defendants  described  as  masters  of  ena;i- 
neers  oo  the  boats  are  all  licensed  under  the 
laws  of  the  United  States  to  act  as  masters  or 
pilots,  or  sa  engineers,  on  steam  vessels  upon 
the  waters  traversed  by  the  boats  in  question. 

8.  That  for  a  number  of  years,  terminating  in 
1874,  steamboats,  similar  to  those  operated  by 
the  Company,  and  doing  a  transportation  bum- 
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by  maaleri,  pQola  aod  eng]neen  dnly  Ho 
under  the  uwaof  the  ITnited  SiaMa.  thnaptae- 
tlcallT  uulUfyinK  the  laws  of  tbe  Unfte(*  Statea 
regnutiiic  oommerca  and  lUTintlon. 

After  vat  aoiwen  were  flied,  two  peUtluna 
were  pnaented  for  a  remoral  of  the  nut  to  the 
It  oonit,  one  b^  all  tho  def  endanta,  on  the 


or  had  not  tbe  right  to  u«e  and  operate  Its 
alaamboata"  in  the  way  contended  for,  and  that 
thla  oontroreriy  could  be  fullj  detennlned  aa 
between  tbem. 

A  copy  of  tbe  record  In  the  etate  court  bav- 
Ine  been  AM  bi  tho  Circuit  Oouit  fA  the  Unit- 
e<r  Statei,  tbiat  oouit  ramaDded  tbe  cauie,  and 
tbereupon  thate  apptala  were  taken,  one  by  aU 
the  defeodanis,  and  the  other  bv  tbe  Indepen- 
dent Steamboat  Oo.  alone.  The  two  apiwala 
were  docketad  la  tbia  court  lepanlelj. 

We  will  flnt  oonakler  wbetber  the  nit  U  one 
wblob  arlaei  under  the  Constitution  or  laws  of 
the  Dnlted  Stalaa;  for  if  It  ia  not,  tbe  order  to 
remand  waa  right,  to  tar  a«  the  removal  upon 
tbe  appUoaHon  of  all  tbe  dsfendantt  is  oour 
oemed. 

Tbe  obaracter  of  a  caae  ii  determined  by  the 

faeetioiu  InTolved.  OAora  r.  Bank  of  r  " 
Wheat.  684  [33  U.  S.  bk.  6,  L.  ed.  m], 
tnta  tbe  questloiu  ft  appears  that  some  title. 
right,  privilege  or  Immunity,  on  which  the 
ooreiy  depcnoa,  will  be  d^eated  by  one  o> 
atrucuoo  of  the  Consrltutioo  or  a  law  of  tbe 
United  B(s(«i,  or  sustained  bj  the  opposite  con- 
■tructlOD,  the  case  will  be  one  nrielDf;  under  tbe 
Conatltutlra  or  lawa  of  the  United  States,  with- 
in tbe  meaning  of  that  term  aa  uaed  in  tbe  Act 
of  1818;  otherwlae,  not  Sudi  is  tbe  effect  of 
tlie  dediloaa  oq  tbia  aublect.  Otitni  t,  Vir- 
ffiiita.  e  WbMt  879  [10  U.  S.  bk.  S,  L.  ed.  384]; 
Oitam  T.  Bank  t/  Unilmt  SUUm.  9  Wheat 
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-le  Se»th  of  one  of  ibe  appellants  «od  f&Uiin  of 
bli  Tepreaentatlvca  to  appear,  the  appca]  may  pro- 
Deed,  under  the  Judiciary  Act,  HcU  tee.llGa,  B.&>, 
■t  tlie  nitt  of  the  furrlvon. 

[No.  *».] 
Argiui  Oct.  19, 188S.       Decided  JVot.  1. 1886. 

APPEAL  from  the  Hrciiit  Court  of  the  United 
States  for  the  Soulhem  District  of  New 
Tort. 

On  motion  to  nbale  the  mlt  as  to  deceoKd 
appellant  and  proceed  at  the  suit  of  the  but- 

The  case  la  sufflcieDtly  ftaled  hj  the  court, 
Mtun.  W.  F,  M«,ttinf[lr  and  Horatio 


«rlck  H.  B«tt«,  for  appi'ltce,  eontra: 

SectioQ  956,  Itevlse<1  Statutes  U.  S.,  Is  to  be 
read  fn  connectioo  nith  section  955.  The  latter 
relates  only  to  the  death  of  a  party  before  final 
JDdgment.  Section  B.*>6.  properly  construed, 
relates  also  to  the  death  of  a  party  before  final 
Jnd^mettt. 

Neither  section  appllea  to  appeals  from  a 
final  Judgment. 

Orem  v.  Watkiat.  6  Wheat.  2«0  (19  U.  S.  bk. 
S,  L.  ed.  260). 

A.  (uit  cannot  abate  after  a  final  Judgment  in 
fovor  of  a  plaintiff,  except  through  the  fault  of 
the  pUlntia  bimaelf  or  bis  rcpresentatlTei. 

Mr.  (M^  JtutiteWmlt*  delirered  tbeoidn- 
ion  of  the  court: 

The  loit  below  was  tn  equity  and  brought 
by  George  H.  Wooater,  the  appellee,  wa&st 
Solomon  Moses,  Qotcho  Blom  and  Solomon 
Well,  partners  under  the  name  Hoses,  Blum  ft 
W^  for  an  infringement  of  letten  patent.  A. 
Onal  decree  for  an  injunction  and  damages  was 
rendered  against  the  defendants,  H^  2)1, 1888. 
EWn thbdecree all  the  defendant*  appealed, 
and  the  appeal  was  docketed  here  October  19, 
[888.  Blom  died  January  3, 1884.  On  the  Iltb 
DJ  ApiQ,  188S,  Wooater  appeared  in  this  court 
lod  nggested  his  death,  wbereapon  the  niual 
wder  under  Rule  15,  sec.  1,  waa  entered,  that. 
inJess  hiinpnMntstiTeeabould  become  portieB 
within  the  wst  ten  days  of  this  term,  the  ap- 
p«d  would  be  dismissed.  Proof  of  the  due 
publication  of  a  copy  of  this  order  has  been 
made,  but  llw  lepresentatiTee  of  the  deceased 
iraidiant  have  not  appeared.  The  surriving 
ippellania  now  move  that  the  action  abate  as  to 
t£e  decedent,  but  that  It  proceed  at  their  suit 


The  Jndldaiy  Act  of  1788,  1  Stat,  at  L.  90, 
A. 30,  sec.  81,  provided  that  "  If  there  be  two 
or  mote  plaintiffs  or  delendanti,  and  one  or 
more  of  taem  shall  dte,  If  the  cause  of  action 
thai)  BurrlTe  to  thenrriTlng  plaintiff  orplala- 
tifls,  or  against  tin  •orrlTlng  defendant  or  d» 
bii^ta,  the  writ  or  action  ibaU  not  be  tber» 
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ltatMwvtTCSMAeHnfT^aiiiKllns.  Il«w»  «<  Ail  I    III,  ft—  P« 
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AtpofaOas.    lflfaaiAoiildbe»,lheooiift  iMiebcea  rnMBl«llT<i 

CM.  wtth  pnmk^,  direct  ttatt  Ike  mnl  be  I  ftoM*  id  up  in  Ac  ncwv  oT  i 
dkmbMd,  tmlM  it  be  pnperi)'  rerired  wUmi '  ibit  Ifae  OMMUmtiM  of  1874 
tVnOuitbae.  Tbe  Hook  of  Lanh  made '  isoe  of  the  boidi  to  dspMe. 
*Mdi  SB  otdcr  to  Sofa  t.  &vfe.  »  note  of .  tiatued  m  Ibe  ofrinkn  Uut, 
whitAtffomidtolUcqiwca^fJ^'P-Jo'-H.of  reatedoathiidefaMalaQe"- 
Lor^  2U.  Here,  bowerer,  then  Sa  do  need  hare  been  tbe  oiber  inj. 
at  »  Vfrlror,  tint  aobiUnlld  JnMioe  bmt  be  JXmimeJ. 
4oneL    Tbe  deoco  below  wm  agiioit  •a  the      TtBgeoay.  itafc. 
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ft  ooane  WM  adopted  br  Um  Boom  irf  LoTdi,to 
TAonw  T.  MatUniflig,  1  PbO.  Ch.  200.  In  tbe 
pnwntCHH,U>e  repTMeotatiTea  of  Uia  decedent. 
•lUioaidi  DOtilled,  do  not  appear. 

Jt  U  prmir,  Gm^irre.  that  the  afpeal 
aMldproemwider  lAt  itatute  at  Oit  nit  tf  the 
titnhon,  and  an  mtrg  to  that  igtet  •nay  U 
mad*. 
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remched  on  the  call  of 
k  waft  ratmittcd  hj  the  defendanl 
a«BS«i  aprinted  bfiel  Aj  aarfgnment  of 
mtwmmA annexed  to  or  retumea  with  the 
•tttf  ffror,  aft  reqatred  bj  aectioD  997  of  the 
hmat  tenta  At  the  laat  term  the  oounael 
tr  At  pUaliff  In  error  WIS  permitted  to  with- 
svtaippearaiioe,  and  no  one  has  taken  his 
vs.  Soanvment  has  been  sabmitted  in  be- 
at tf  At  plvDttff  in  enor,and  no  errors  have 
ha  mi^Kd  io  anr  f oon. 
ft  w^i  ^km  the  JudffmerU  without 
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dellvert  them  to  a 

hf  Mr.  jimMm  woona. 


oarrier  for  the  buyer,  the  latter,  on  their  anivaL 
has  the  right,  if  thejare  not  of  the  quality  required 
by  the  contract,  to  reJeot  them  and  retoind  the  tale, 
and,  if  he  hat  paid  for  them,  to  recover  back  the 
price  in  a  suit  against  the  teller. 

[No.  84] 
Argusd  Oct.  i9,  1886.      Decided  Na9. 9, 1885. 

F\  ERROR  to  the  Circuit  Coort  of  the  United 
States  for  the  Eastern  Ldstrict  of  Wisoonshi. 

Statement  by  Mr,  Juttiee  Woods: 
Edward  P.  Allis,  the  defendimt  in  error,  was 
the  plaintiff  in  the  circuit  court  He  brought 
his  suit  to  recover  from  the  defendants,  Thomas 
J.  Pope  and  James  E.  Pope,  now  the  plaintiffs 
in  error,  the  sum  of  (17,840,  the  price  of  GOO 
tons  of  pig  iron,  which  be  alleged  he  had  bought 
from  them  and  paid  for,  but  which  he  refused 
to  accept  because  it  was  not  of  the  quality 
which  the  defendants  had  agreed  to  furnish. 
The  plaintiff  also  demanded  $1,750  freight  on 
the  iron,  which  he  alleged  he  had  paid. 

The  facts  appearing  upon  the  record  were  as 
follows:  The  plaintiff  carried  on  the  business 
of  an  iron  founder  in  Milwankee,  Wisa>nsih9 
and  the  defendants  were  brokers  in  iron  in  the 
City  of  New  York.  In  the  month  of  January. 
188iO,  by  correspondence  carried  on  by  mail  and 
telegraph,  the  defendants  agreed  to  sell  and  de- 
liver to  the  plaintiff  500  tons  of  No.  1  extra 
American  and  800  tons  No.  1  extra  Glengar- 
nock  (Scotch)  pig  iron.  The  American  m>n 
was  to  be  delivers  on  the  cars  at  the  furnace 
bank  at  Coplay,  Penm^lv&uia,  and  the  Scotch 
At  the  yard  of  the  defendants,  in  New  York. 
By  a  subsequent  correspondence  between  the 
plaintiff  and  the  defendants,  it  fairlv  appeared 
that  the  latter  agreed  to  ship  the  iron  for  the 
plaintiff,  at  Elizabethport,  New  Jersey.  It  was 
to  be  shipped  as  early  in  the  spring  as  cheap 
freights  could  be  had,  consigned  to  the  National 
Exdiange  Bank  at  Milwaukee,  which,  in  behalf 
of  the  plaintiff,  agreed  to  pay  for  the  iron  on 
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la  Street  v.  BIrjf  IB.* 

that  to  nettber  of  these 
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to  be  confined  to  the  purchase  of  a  ipedfle  atOeU 
aeeepUd  and  reeetoed  hy  the  vendee^  the  property  in 
which  is  completely  vested  in  him.  In  Kennedy 
V.  Panama,  etc..  ilail  Go.  (L.  R.  B  Q.  B.,  SBT), 
it  was  said  that  ^*  where  there  has  been  an  inno- 
cent misrepresentation  or  mitapprehension,  it  does 
not  anthonxe  a  retcittion  unlett  it  it  tuch  as  to  show 
that  there  it  a  complete  diiference  to  tubstance  be- 
tween what  was  supposed  to  be  and  what  was 
talien,  so  as  to  oonmitute  a  failure  of  considera- 
tion.** 

See  Oouston  v.  Chapman,  L.  R.  2  H.  L.  Sc,  S64. 

In  this  countiTthe authodtiet  diifer.  In  Thom- 
tonv.Wynn  »1J.8.(12  Wheat.)  198,  bk.  S,  608,  it  is 
tald  that  "* if  the  tale  be  absolute  and  there  bono 
tubtequent  agreement  or  content  of  the  vendor  to 
take  back  the  article  the  contract  remains  open  and 
the  vendee  is  put  to  his  action  upon  the  warranty, 
unlett  it  be  proved  that  the  vendor  knew  of  the  un- 
toundnett  of  the  article  and  the  vendee  tendered  a 
return  of  it  withto  a  reasonable  time.**  In  Lyon  v. 
Bertram,  81  U.  8.  (SO  How.),  140,154,  bk.l&,  847.  the 

Settion  came  up  agato  but  under  tuch  a  ttate  of 
)tt  that  the  court  did  not  directly  past  upon  this 
question. 

The  doctrine  of  Thornton  v.  Wynn  and  Street  v. 
Blay,  fupra,  is  supported  by  Day  v.  Pool,  tt  N.  T.. 
418:  Rust  V.  Bckler,  41  N.  T.,^  Muller  v.  Bno,  U 
N.  T., 807;  Freyman  v.  Knecbt,7B Pa. St^  141 ;  West 
V.  Cutting,  10  Yt.,  688  (tee  Richardson  v.  Grandy^JO 
Yu.  al)TBucktogham  v.  Otbome.  44  Conn.,  188; 
Dawson  v.  Pennaman,  88  Oa.,  808 ;  Wriglit  v.  Daven- 
port, 44  Tto.,  184 ;  Briggs  v.  Httton,  1  Gent.  Rep.,  81S ; 
Hoover  v.  Sidener.  06  ind.,  no. 

In  many  of  the  other  States  the  older  Bnflith  doo- 
trlneTasuUd  down  in  Curtis  v.  Hannay, 8  Bn>.,8L 
hM  been  followed:   ^He  to  whom  propsrty  is  sold 
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ova  k  Om  State,  thb  ■wlgnmeDt  of  error  is 
M  111  tikcB.  "Hte  MCiiOQ  mentioned  pro- 
•Ak  "  5a  vuluMe  between  the  ■Uegstiooa  in 
^itig  wd  tbe  ptocrf  (hall  be  deemed  male- 
Bi  hIeh  it  riHD  maaaUj  mlileid  the  ftdverae 
^  B  Ui  pretadioe  in  maintaining  Ut  action 
>  JcfeBw  ffi  &■  iDcrltt;  wbeoever  it  shall  be 
1^^  Iks  a  pmrtj  haa  been  ao  misled,  the 
bB  Ul  ha  peered  to  the  satisfaction  of  the 
1^. »  «W  respect  be  fcaa  been  misled,  and 
tme^m  tte  eoojt  maf  order  the  pleading  to 
h  Bodad  upon  such  tarns  as  maj  be  joat.'' 
Tit  lafwtj  of  the  plaintiib  In  error  denied 
tm  Oe  (Dotnct  pcOTided  for  the  deUverjr  of 
•t  b«  ta  MawMkae,  and  averred  that  the 
aMvastobe  dettrered at  Coplaj,  Wedonot 
*ak  ttat  evidcDOe  ^Tered  tnr  the  defendaat  In 
'  wm,  «Wcfa  tended  to  eaUbUsb  the  aTerments 
j(  ttt  Msww  lUhtf  than  of  the  complaint,  was 
«A  a  nsiuee  ••  coold  miriead  the  plaintiffs  in 
csrl»  iWr  (wejodice  in  malnlainiDK  Ibetr  de- 
t^  ifn  <^  ivita-  But  if  thejhad  been 
■riir  Bided,  tber  sltoidd  have  proved  the  fact 
■  tttMWhetfonof  the  coon  upon  the  trial. 
Bsnai  Mcledad  to  do  this,  tliej  cannot  now 
^jjliB.  It  ia  dear  that,  under  the  Statute 
tf  Waeeaito,  Ifae  ^aintlfts  inororhad  no  just 
-'  n  to  the  adminion  of  the  evi- 


OiS  1 


S68;  ffjjrsrt  T.  Wtftf,  88  Wla.  617.  Thtoe  cases 
show  that  the  dltorepancf  between  the  pleading 
and  the  proof  was  a  rarianae  within  the  mean- 
ing of  the  Statute  of  Wisconsin,  and  that  the 
section  dtad  is  applicable  to  tlie  qoMtloQ  In 
band. 

2.  The  nest  contention  of  the  plalntiA  In 
error  ia  tliat  evidence  was  improperly  admitted 
In  the  drcuit  court  to  show  that  the  m>n  landed 
at  Milwaukee  was  not  of  the  quali^  required 
by  dM  contract,  the  defendant  in  error  not  hav- 
ing shown  or  ofFered  to  show,  as  the  idtUntUCs 
Id  error  Insisted,  that  It  waa  tlie  same  inni 
wblcb  the  defendant  In  error  had  purchaaed. 
and  which  had  been  shipped  at  Elizabethport, 
And  on  the  ground  that  the  identic  of  the 
Iron  was  not  shown,  the  plainliOs  In  error  In- 
sist that  the  court  erred  In  rdiuing  to  charge 
the  Jury,  as  requested  t^  them,  to  ntnm  a  ver* 
diet  In  tbeir  favor. 

We  think  the  aaslzninent  of  error  li  not  lop- 

Sirted  by  the  record.  The  defendant  in  error 
d  introduce  evidence  and.as  it  aeems  to  nSfper- 
snadve  evidence,  to  show  that  the  Iron  shipped 
for  the  defendant  in  error  at  BUiabetbport  waa 
the  Iron  b-<)nd  and  delivered  to  him  at  MU- 


port.  New  jersey.  Iron  belon^g  to  the  plain- 


sample  tt  Is  one  of  tike  eontuttmu  of  the  oontraet 
that  the  soo^  iball  equal  the  Mmple,  that  the 
vendee  mar  examine  the  Booda  iriua  taidsnd,  and 
U  not  equal  mu  rejeot  them.  BeoJ.  ttalesTf  Wt 
In  other  paitaofnJB  work  the  antfaoToalliRUlbnls 
a  sale  irlOi  mnantr.    lUt. 


Bake,  I  a£  And  it^'wlll  bea  quariioa  ^r  the 
lurr  whether  the  sooda  have  been  retained  kinmr 
UiMltaneo^arTroTlntpeotlon.  BenL  Bake,  I UKL 
In  Dawaon  v.  OoIUb,  10  C.  &  (1 T  Boott),  aes. 
It  was  bdd  that  upon  a  aale  of  mcljte  pmxb  with 
a  wanantr  that  the;  were  equal  to  the  aample,  the 
vendee  coiild  not  lefuao  to  noelTe  them  on  Ibe 
fionnd  tiat  ther  did  not  eonespoDd  with  the  sam- 
ple, iiiiliei  thve  waa  an  express  oonditlon  to  that 
effeetL  but  must  reaort  to  a  oroM  aottOD  oe  ral7  on 
that  not  In  redaotion  of  damaiM  In  this  caae 
Street  v.  Blar  la  quoted  from  at  WOffth.  Bee  also 
Hevworth  v.  Hutoblneon,  L.  B.  I  Q.  B..  MT  Jim), 
w  taloh  waa  a  aOe  b7  mnple.  of  a  speomc  quantltr  of 
wool  lo  arrive.  It  was  held  that  Uie  traye'  oould 
not  rejMtlt  lev  Interiorlt*.  Compare  Toulmln  v. 
Hedler.  £  C.  *  K.  N.  P.  StU,  IW.  The  prlnutplen  laid 
down  In  theae  last  two  caiea  era  believed  to  be  Ir- 
reconcilable,   aee  also  Aannar  V.  Owella,  L.  B.  t  C. 

ia  o'rimaldl  v.  White.  4  bp^  W,  tt  waa  held  that  If 
a  party  purchaaed  a  picture  pureuanttoaspeeteien 
shown,  and  on  deUverr  the  pleture  waa  found  IdCb. 
rtor  In  quality  to  the  epedmea.  bis  onhr  nmad|i  waa 
taTtkettt.  In  an  action  tor  the  price  be  oould  not 
jduce  the  damaaea  by  ibowttia  ita  Intenon^.  But 
«  Fleldor  v.BtarUo.  1  B.  BLTIT;  FoulUll  v.  Lattl- 

M^wl(haUn'ding'the&i|Uh  anthorltlea  hold  that 
a  brwidi  of  wommtii  q<  quoMtir  doea  not  authortie  ■ 


BuTMMm  Contr  or  thb  UntxD  Statxi. 


Ilfff  in  „         _ 

April  S8  md  IU7 13,  at  E^olx^pOTt.  Ml  fin 
cmnal  boata,  wboM  umei  are  given,  000  tona 
of  Airwrii-an  im,  cooiigDed  to  TbonMi  J. 
Pope  A  BntlMr,  can  National  Exchange  Bank, 
UainHiks^  WaeoBdn,  and  to  be  tmupottcd 
to  HihraDkee  by  the  river,  canal  and  lakei; 
tldt  abont  tb«  nine  time  tliere  was  sbipped  to 
Uun^tecanrignea^■ndto  tliecareof  thenme 
bank,  tbe  800  tcoi  of  Scotch  iraa,  which  had 
been  atdd  i>y  the  plaintifb  b  src  to  tbe  de- 
'pendant  in  enor. 

It  waa  titrtlwr  ihown  that  on  June  9  and  IS 
foDowinc,  BOO  ton*  of  iron,  SOO  being  American 
and  300  Scotch,  w«B  tnnaf  and  bom  the  dock 
at  Btdlalo  to  two  Khoooen,  and  the  bSla  of 
lading  given  Iqr  tbe  scboonen  stated  tliat  tlie 


.3  Thomaa  j.  Pope  A  Brotlwr,  can 

EichanKB  Bank,  HflwaulMe,  WiMonsio.  It 
was  fnnner  ihowntliat,  about  Jolj  10,  the  two 
Bcboonera  above  mentioDed  landed  at  Milwau- 
kee 000  tone  American  iron  and  800  icna  of 
Scotch  Iron  for  the  coDsigneeBmentioDedinthe 
bills  of  lading,  and  the  iron  waa  delivered  to 
the  defendant  in  error,  and  it  waa  conceded  that 


tbe  SOO  tona  of  Scotdi  iron  was  tt 
had  been  sold  bj  tbe  plalntiSi  I 
defendant  in  error  and  ahlpped 
■i^ieea  for  hfm, 

In  addition  to  this  evidence,  1 
in  error  introduced  the  depoaitioi 
Pope,  one  of  the  plaintiffs  in  erro 
testified  aa  follow*:  "Thrae  la  a 
betweeen  m^  Qrm,  as  plaintiff,  ai 
Iron  Cmnpany,  aa  defendant,  n 
American  Iron  ahipped  to  E.  P. 
Aa  an  exhibit  to  thia  depodtioE 
copy  of  tbe  complaint  in  the  soil 
James  K  Pope,  from  which  It  1 
tbe  action  was  brought  to  lecove 
lay  Iron  Company,  damagea  for  t 
contract  by  which  thai  compai 
that  a  certain  000  Ions  of  iron,  so 
plaintUI  in  said  suit,  as  No.  1  ej 
of  ibat  quality;  and  it  clearly  a 
the  complaint  referred  to,  that  01 
OB  whicn  the  canae  of  action  w 
that  the  GOO  ions  of  iron  sold  and  t 
plaindflB  in  error  to  the  care  of 
Exchange  Bank,  for  the  defends 
No.  1  extre  American  iron,  was 
iron  delivered  for  him  to  the  ba 
kee,  and  which  he  had  porchafec 

We  therefore  repeat  that  then 
dve  evidence  ofTered  to  show 
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betbpon,  and  the  ule  was  compleied  thereby 
the  only  remedy  of  the  defenduit  in  error  wbj 
by  a  suit  upon  tbe  wamm^. 

It  did  Dot  appear  that  at  the  date  of  the  coa 
tract  the  iron  had  been  maDufactured;  and  ii 
was  BhowD  by  the  record  that  no  pardci^  iroi 
was  segregated  and  approF«iated  to  the  cod 
tract,  by  the  pl^ntifEs  in  error,  until  aahnrt  tlmi 
before  jts  shipment,  in  the  latter  part  of  April 
and  the  early  part  of  Hay.  Tbe  defendant  in 
error  had  no  opportuni^  to  Inspect  it  uniQ  il 
arrived  in  Milwaukee,  and  consequently  oeTei 
accepted  the  particular  iron  appropriated  to  fill 
the  contract.  It  was  establisbM  ly  the  verdicl 
of  the  Jury  that  the  iron  shipped  was  not  ol 
the  quality  requited  by  tbe  contract.  Undei 
these  drcuinstances  the  contention  of  the  plain- 
tiSs  In  error  la,  that  (he  defendant  In  error,  al- 
though  tbe  Iron  shipped  to  him  vas  not  what 
he  bought  and  could  not  be  used  In  his  bud' 
tkesB,  waa  bound  to  keep  It,  and  could  only  re 
cover  the  difference  in  value  between  the  iron 
for  which  he  contracted  and  the  Iron  whlcb 
waa  delivered  to  him. 

We  do  nut  think  that  aucA  is  the  law.  When 
tbe  subject  matter  of  a  aale  ia  not  in  existence 
or  not  ascertained  at  the  time  of  tbe  oon 
tract,  an  undertaking  that  it  shall,  when  ezlat 
ing  or  ascertained,  poenooo  certain  qualities.  If 
n<n  a  mere  wartanty,  bnt  a  condition,  tbe  Mr 
formanoe  of  whidi  u  precedent  to  any  oblW 
tlon  upon  the  vendee  under  the  contract;  be 
cause  the  exiMence  of  thoaequalltlea  being  pari 
of  tbe  descriptloDof  tbe  thing  sold  becomes  e» 
aentlal  to  its  identity,  and  the  vendee  cannot  be 
obliged  to  receive  and  pay  for  a  thing  diflereni 
from  that  for  which  he  contracted.  uAanter  w. 
fi0p^'ni,4M.AW.  404;  Barr  v.  OUmn,  9  iL 
AW.  890;  Oomperte  v.  BarUttt,  2  E.  &  B.  849; 
OkM  V.  Bmith.  1  Stark.  N.  P.  107;  Notes  to 
OuUer  V.  iW#a,  a  Smith,  Lead.  Caa.  87,  7th 
Am.  ed.;  WoodU  v.  Whitneu.  28  Wis.  S5; 
Boothby  V.  Sfloiw,  37  Wis.  63fl:  FUifOd  v. 
Madimn  lifg.  Co.  38  Wia.  346.  See  alan 
IfMiol  T.  (iodU.  10  Ezch.  191. 

So,  in  a  recent  case  decided  by  this  court,  It 
was  said  by  Jfr.  irwfiet  Gray;  "Aatatemeut" 
(in  a  mercantile  contract)  "deecriptive  of  tbe 
sublect  matter  or  of  some  material  Incident, 
Bucn  SB  tbe  time  or  place  of  shipment,  is  ordi- 
narily to  Iw  regarded  as  a  warranty  in  the  scn>e 
In  which  that  term  ia  used  in  insurance  and 
mariUmc  law;  that  is  to  Bay,  a  condition  pre- 
cedent upon  llie  failure  or  non-performance  of 
which  the  party  aggrieved  may  repudiate  the 
whole  contract,"  NorrimjUm -v.  Wright,  115  U, 
8. 188  rek,  88,  L.  ed.  366].  See  aLw  FilUy  v. 
jW.  116  U.  8. 213  [Bk.  S9.  L  ed.  372]. 

And  BO,  when  a  conlrnct  for  the  sale  of  goods 
ia  made  by  sample.  It  amounts  to  an  undertak- 
ing on  the  part  of  ihe  seller  vrith  the  buyer.that 
all  the  goods  arc  similar,  lx>Ih  in  nature  and 
quality,  to  those  exhibited,  and  If  they  do  nut 
correspond,  the  buyer  may  refuse  to  receive 
them,  or  if  received,  he  may  return  Uiem  in  a 
reasonable  time  allowed  for  examination,  and 
thus  rescind  the  contract  Lorymer  v.  Smith, 
1  Birn.  A  C.  1 ;  Magre  v.  BiUin/jtUy,  8  Ala.  87B. 

Tbe  authorities  cited  sustam  this  proposi- 
tion, that  when  a  vendor  sells  goods  of  a  speci- 
fied quality  but  not  Ir  existence  or  ascertained, 
and  undertakee  to  ship  them  to  a  distant  buyer, 
when  made  or  ascertained,  and  delivers  them 
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the  Mtid  plecs  or  pucsl  of  gnrand  lud  premlsM, 
at  public  ftuctCoD,  upon  nich  teinu  and  conili- 
tioDs.  and  at  micb.  time  and  place,  and  after 
■uch  prerloua  public  adveitlMinent,"  as  the  said 
Fuller  and  Ii«tU,  "tludr  aaaixiiB  or  lieira,  in 
the  eiecution  (rf  tbi«  trust,  ■hafldeon  advauta- 
MOiu  and  proper,  and  to  conrey  the  same  in  fee 
rimple  to  and  at  the  cost  of  ue  purchaser  or 
puTcbjwere  thereof,  who  shall  not  be  required 
to  see  to  the  application  of  the  purchase  money; 
and  the  proceeds  or  said  sale  or  sales:  Urst,  in 
pay  all  proper  costs,  charges  and  expenses,  and 
to  retain  as  corapenutlon  a  coranuseioD  of  S 
per  cent  on  the  amount  of  the  said  sale  or  sales; 
secondly,  to  pay  whatever  may  then  remain 
unpaid  of  the  said  note  and  the  interest  there- 
on, whether  the  same  shall  be  due  or  not;  and, 
leaUy  to  pay  the  remainder,  If  any,  lo  the  said 
John  Steams,  his  helia  or  smigna." 

On  the  19tb  of  April,  1873,  Mrs.  Mai?  A. 
Derby  purchased  the  premises  from  Steams,  at 
the  priceoffl  per  square  foot,  maldjig$l9,88S. 
She  pud  M.OOO  in  cash,  g&n  her  uotea  for 
tS.SSS.  and  assumed  the  payment  of  the  $5,000 
Dote,  with  interest  from  November  28, 1879. 
Steams  conveyed  the  land  lo  ber. 

On  the  14th  of  April.  1870.  Linkins  sold  the 
tO.500  note  lo  the  defendant,  Walter  H.  Smith. 
It  fell  due  Hay  m.  1817.  and  wu  not  paid. 
There  was  some  negotiation  between  Mrs.  Der- 
by and  Smith  in  the  summer  of  1B77,  in  regard 
to  providing  for  its  payment.  Hn.  Derby,  be- 
ing in  ill  health,  on  October  37. 1877,  conveyed 
the  land  in  question  (with  other  laiufi  to  ner 
daughter.  Mis.  Black,  the  plaintiff  in  this  suit. 


missions,  to  pay  the  ^voceeds  to  tbe  grantor, 
her  heirs,  executon  or  administnUora.  Tbere 
was  furdker  negoUatlon  between  Smith  and 
Mrs.  Black;  but  the  note  being  past  due.  with 
interest  from  Hay  38. 1877,  the  following  notice 
was  published  m  the  Evening  Star,  a  newt- 
paper  In  the  Cin  of  Washington,  tbe  descrip- 
tion of  the  land  m  the  notice  belni  the  same  as 
In  the  deed  of  trust  to  Fuller  and  Latta: 

■'B.  H.  Warner,  Real  Estate  Auctkueer. 
Trustees'  sale  of  valuable  property  boidering 
M  tbe  P  Street  Circle,  New  Hampshire  Ave- 
nue and  20th  Street 

Bt  virtue  of  a  deed  of  trust  dated  Hay  1SS, 
A.  D.  1872,  and  duly  recorded  in  liber  No.  082, 
folio  405,  one  of  the  land  records  of  the  Dis- 
trict of  Columbia,  and  at  the  request  of  the 
party  secured  thereby,  we  will  sell  at  public 
auction,  In  front  of  the  premises,  to  tbe  highest 
ladder,  on  Wednesday,  Jaouarv  80th,  A.  D. 
1873,  at  4  o'clock  p.  m.,  the  following  real  es- 
tate in  the  City  of  Washington,  In  said  Dis- 
trict, lo  wit:"  rnere  follows  the  description.] 
"Terms  of  sale:  Three  thousand  dollars  in  caib; 
the  balance  In  equal  Installments  In  six  and 
twelve  moQlb*  respectively,  with  interest  at 
eight  per  cent  until  paid,  secured  by  a  di  ~ '    ' 


complied  with  In  five  days  after  the  sale,  we 

reserve  tbe  right  lo  resell  at  the  risk  and  cost  of 

tbe  defaulting  purchaser. 

James  U.  Latu 
John  F.  Fuller, 

J  F.  Caldwell,  Salesman.  Trustees. " 

The  lata  look  place  by  piibllc  auction  In 
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front  of  the  preinlws,  ftt  the  dme  named  In  the 
notice,  and  they  were  sold  to  the  defendant 
Smith,  he  beingthehlgbeBt Udder,  for  (7,000. 
On  the  18lh  of  February  1878,  I^tta  and  Ful- 
ler, the  trustees,  executed  a  deed  converlng  the 
land  10  Smith,  hla  heirs  and  assJKns.  The  aeed 
GODtahied  this  recital:  "And  whereas  the  pe- 
riod fixed  for  the  payment  of  said  note  lias  ex- 
pired without  the  same  being  llquidaied,  and 
the  mid  party  of  the  first  pwl,  at  the  «rittea 
request  of  the  l^al  bolder  of  the  said  note,  be- 
ing the  parly  secured  by  aafd  truaL  did,  on  the 
■eTenteenth  day  of  Jamiarr,  A.  D.  1878,  accord- 
ing to  the  proTUloiis  of  aaid  tniat,  adTertise  the 
h^einafter  described  premises  for  13  days  in 
the  Evening  Star,  a  newspaper  ptlnled  and 
publiahed  ia  the  City  of  Washington,  District 
of  Columbia,  to  be  sold  on  the  thirtieth  day 
of  January,  A.  D.  1878,  at  the  hour  of  four 
o'clock  p.  m.,  on  the  premises,  atwhlch  public 
sale,  the  said  Walter  H.  Smith  beins  the  biOt 
est  bidder,  the  saoie  was  sold  to  him  for  Ou 
sum  of  seven  thousand  dollars,  the  terms  of 
which  sale  belngthreethousand  dollars  in  cash 
and  tlie  balance  in  two  payments  In  six  and 


complied  with  the  terms  of  said  sale,  the  aaii 
party  of  the  first  part  eieciiles  these  presents. 

On  the  a5th  of  March,  1880,  the  bill  in  this 
suit  was  filed  by  Mrs.  lUack,  in  the  Supreme 
CoartoftheDistrictof  Columbia.  Tbedefend- 
ants'are  Smith,  Fnller  and  Latta,  and  the  trus- 
tees in  two  deeds  of  trust,  each  to  secure  (8,000, 
which  Smith  baa  executed,  covoing  the  prem- 
ises, since  they  were  conTeyed  to  bun;  but  it  Is 
stated  in  the  bill  that  the  plalntifr  does  not  aeek 
to  disturb  the  ri^ts  acquired  by  those  trustees. 
The  biU  alleges  Oat  hi  Uarch,  1880,  Smith  ded- 
icated to  puUic  use  a  part  of  the  land  frontiag 
on  P  Street  Circle,  and  sold  to  one  Page,  for 
(14,900,  another  part  of  it,  recdving  (8,200  in 
cash,  and  an  agreement  to  pay  the  (6,000  se- 
cured by  the  two  deeds  of  trust  above  named; 
and  that  the  plaintiff  does  not  seek  to  disturb 
the  rights  acquired  by  Page. 

The  bill  praysforadecree  that,  as  to  so  much 
of  the  land  as  Smith  did  not  convey  to  Page  (ei- 
cepting  what  was  dedicated  to  public  use),  the 
sale  by  Fuller  and  Latta  be  set  aside,  and  their 
deed  to  Smith  be  canceled;  that  an  account  be 
taken  of  the  proceeds  of  the  sale  by  Fuller  and 
Latta,  and  of  the  amoontdue  on  the  (0,S00  iu>te 
at  the  time  of  the  sale,  and  of  oil  taxes  on  Uie 
property  chargeable  to  the  plainUffj  U)at  the 
pToceetbof  the  pioperQr,  whetherfrom  the  sale 
to  Page,  or  from  rents  collected  by  Smith,  be 
accounted  for  by  him,  and  be  brought  into 
court  to  constitute  a  trust  fund  for  the  benefit 
of  the  plaintiff;  thnt  the  amount  properly  pay- 
able on  the  (S,600  note  and  all  costs  and  cnarges 
properly  to  be  added  therelo.be  ascertained; 
that  the  same  be  pdd  inliquidaCron  of  the  note 
and  charKes,  and  the  plainii^  and  the  land  be 
released  from  liability  therefor;  and  that  the 
balance  of  the  fund  be  paid  to  her.  There  ' 
also  a  prayer  for  general  relief. 

The  biU  alleges  that  Fuller  knew  nothing 
about  the  advertisement,  or  that  the  property 
was  to  be  sold,  or  had  been  sold,  until  the  day 
on  which  he  executed  the  deed  to  Smith;  that 
Latta  acted  on  his  own  sole  responsibility  in 
fixing  on  the  place  and  time  and  t«rms  and 
«00 


diUons  of  the  sale,  an 
raeent  at  it;  that  Fu 
Jmlth,  at  the  request  ol 
it  to  faim  when  he  wai 
thatit  was  satisfactory 
did  not  authorize  Smil 
was  satisfied  witl 
took  place  at  4  o'clod 
inclement  day,  few  pei 
one  person  aaked  if  a 

Erivilege,  and  was  toll 
e  was  ready  to  make  » 
was  no  competitioD;  tl 
a  foot,  at  which  it  was 
wholly  inadequate 

and  the  low  price  offei 
duty  of  Latta  to  adjou: 

K petty,  even  at  a  fi 
ugh  t,  with  the  least 
foot. 

The  bill  further  all 
was  intrusted  with  loo 
that  Smith  knew  this 
learned  from  a  letter 
January  34, 1878,  that 
for  January  80,  1878; 
ative  to  Washington  U 
and  he  sent  back  word 
nothing,  and  that  the 
purchased  the  propen 
that  she  being  at  a  die 
with  business,  relied  o 
regularity  hod  exisied 
would  have  been  comi 
the  advertisement  sho 
be  conducted  by  an  ai 
establishment;  Uiat  sb 
longer  had  any  rights  i 
bad  never  receivtxl  an^ 
tkm  from  the  trustees; 
a  few  days  past  accide 
were  suspidoua  ttansi 
that  it  was  irregularU 
soon  as  she  heard  it  d 
the  fitcta. 

Smith  answered  thi 
Latta.  Proofs  were  1 
the  court  at  special  I 
niaty,  1881,  made  a  i 
sale,  except  as  to  the  la 
dedicated  to  public  us 
to  an  auditor  to  state 
parties,  as  prayed  in  tl 
ported.  March  24  1881 
Smith  to  the  plaintiff 
excepted  to  the  report  1 
but  the  court,  at  spedi 
ceptions  and  confirms 
rendered  a  decree  on  A; 
there  was  due  on  the 
plaintiff  (6,860,80;  an 
twenty  days  he  pay  he 
from  that  day,  and  thai 
thirty  days  execute  to 
that  part  of  tlie  pren 
was  set  aside.  The  ( 
of  the  suit  on  the  pi 
from  the  decree,  to  tl 
plaintiS  appealed  to  It 
cree  as  omitted  to  alli 
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I  thtU  &niU)  Join  with 
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Ae  general  t«m  was 
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UMt  heM  br  Um  fpedal 

and  f or  tettlDg  affde  the 
ad  ao  conducted  hinuelf 
iperty  aa  to  ba^e  become 
inc  and  holding  it  ai 
oa  that,  being  the  cred- 
ta.  Inflxingthe  term*  of 
mc^  to  the  tame  extent 
be  had  been  hli  ootnu- 
Ij  of  the  notice  and  •»■ 
td  waa  tbe  organ  of  com- 
itta  and  Puller  in  regard 
t  aee  anything,  in  what 
treparatwni  for  the  sale, 
bma  becoming  the  pnr- 
igent  or  trustee  for  the 
omey  forthe  trmtece  or 
Uomey  and  connaekir  at 
;  tbe  note,  bad  acted  for 
o^  H  with  bff  money, 
,  tbooa^  taking  (be  title 
IS  her  agoit  and  tmstee 
.  Lalta  WM  selected  as 
id  PoDtf  by  LinUns. 
ed  whh  tbe  dudes  of  a 
iot  know  him  or  where 
milh  tntfating  on  a  sale, 
d  in  accordance  with 
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tbe  sale,  and  may  become  Uie  parcbaaer.  No 
fiaad  in  fact  is  allwed  in  tlie  Dill  or  shown  In 
the  evidence,  no  effort  to  keep  bidden  away 
fromtbesale,  orto  hate  asnrr^thlcms sale,  no 
want  of  the  tuoal  notice  of  sale,  nor  any  c^duct 
on  the  partof  Hmltb  inconslsient  with  what  was 
due  from  bim.  Si  a  creditor,  to  Uis.  Derby  and 
the  plaintiff.  He  waited  neariy  tigbt  months 
after  the  prlndpal  of  the  note  ana  the  Install- 
ment  of  interest  payable  at  tbe  date  of  Its  ma- 
tnri^  became  due,  Mf ore  he  took  measu  res  for 


rate  than  10  per  cent,  and  asked  him  to  have  the 
debt  extended  at  that  rate  at  least  nntU  tbe  fall, 
when  dte  would  sell  tbe  property  if  it  bronght 
no  more  Otan  enough  to  pay  the  debt.  In  De- 
cember, 1877,  the  jdaintiff  wrote  to  him  tbatsbe 

v-j 1 u —  *-T  ber  all  the  time  trying 

she  had  failed  so  far  to 
teoelTe  any  offer  which  abe  thought  more  to  ber 
advantage  than  a  sale  under  a  forecloanre,  and 
that  dM  would  sell  the  land  to  hbn  at  flfty  cents 
po  square  foot,  be  paying  enough  In  cash  to  re- 
pay his  rister-in-law  and  the  taxes  on  the  prop- 
er^, aitd  giving  ber  Us  note  for  the  rest  at  8  per 
cent  tntetest,  secured  on  the  property.  But  the 
— leraltaxnoo  the  proper^  were  unpaid,  and 
had  been  sold  for  their  nonpavment.  and 
there  were  special  taxes  against  It,  and  Hr. 
Smith  declined  to  purchase  at  tbe  price  asked. 
Prior  to  that,  and  In  Angust,  1877,  ashissister- 
in-htw  was  pressing  for  some  money,  and  in 
order  to  allow  tbe  plalntlD  time  to  see  If  she 
could  arrange  the  debt,  he  signed  a  note  for 
$1,000  at  Wdays,  which  Hr.  Warner  indorsed, 
and  it  was  discounted  and  the  money  sent  to  tbe 
sister-in-law.  lids  note  was  renewed  for  risty 
days  more:  but,  the  plaintiff  having  accom- 
plished nothing,  proceedings  for  a  nle  wen 
taken. 
The  questloQ  as  to  whether  tbe  signature 
John  F.  Puller"  to  the  notice  of  sale,  the 
original  of  which  was  produced  in  evidence,  was 
genuine  and  made  by  Fuller,  received  some 
prominence  in  Uw  proofs.  Fuller's  real  name 
-^m  "John  E.  Fuller."  But  he  was  called 
John  F.  Fnller'  In  Ow  deed  of  tmst,  and 
there  Is  no  dispute  that  be  stoned  bis  name  "John 
F.  Fn&w"  to  the  deed  to  nnltb,  and  toa  paper 
be  executed  at  thesame.tbneaadgnlngto  Sndth 
his  interest  in  the  tmstees'  oommlsAons.  His 
teadmcmy^s  to  bis  not  rigning  tbe  notice  of  sale, 
amonnia  only  to  this:  that  he  does  not  recollect 
signing  IL  and  does  not  recollect  tbe  amvenB> 
tions  and  interviews  with  Bmlth,  to  which 
Sioltb  testilies.  His  denial  of  the  slgnataie  ap- 
pears to  be  based  on  the  fact  that  hlB  name  la 
Ivba  E.  Fnller;  and  his  nltlmaU  answer  U  that 
be  wDl  not  swear  he  did  not  sign  the  notloe. 
Smith  testUes  positively  that  be  saw  him  rin 
it,  and  gives  details  laia  drcumstanoea.  lie 
evidence  satlsflea  us  that  tbe  notice  was  signed 

aFulW  '■    It  also  appears  Ibat  tbe  deed  to 
th  was  mlly  read  to  and  undetMood  by  Ful- 
ler before  be  signed  it.    Theredlabinthedeed. 
which  were  true,  gave  Fnller  all  the  informs 
necessary  be  should  have,  at  ■  basis 
tstoretolt. 


S08-ft!l 


SUFBEKX  CODBT  or  THB  Ukitei 


We  come  now  to  consider  the  allwed  Insde- 
quaW  price  obtained  at  the  sale.  In  May,  I8T3, 
StearnB  sold  the  land  to  linkins  at  4S  cents  per 
square  foot  In  ApiH,  1B78,  Mrs.  Derby  pur- 
chased at  $1  per  square  foot.  At  the  time  Mrs. 
Derby  purchased,  and  daring  the  sammer  of 
1878,  roeculatioa  in  real  eatate  in  the  neighbo 
hood  of  this  land  was  rife,  and  prices  were  high ; 
but  in  the  fall  of  1878  came  a  revulsion,  aiid  a 
depressitai  of  prices,  wbicb  continued  until  aft- 
er the  sale  in  this  case.  In  Hardi,  1880,  Smith 
sold  a  little  over  10,000  feet  of  the  land  to  Page 
for  $14,200,  or  about  92  cents  per  square  foot. 
The  price  which  Smith  paid  was  a  little  over  35 
cents  per  square  foot.  But,  in  view  of  the  ef- 
forts which  had  been  made  by  the  plaintiff  to 
sell  the  property  or  to  raise  money  on  it,  snd  of 
tUl  the  facts  of  the  case,  it  cannot  be  said  that 
the  proper^  sold  for  leas  than  it  could  have 
been  reasonably  expected  to  bring  at  public  r  - 
don  at  the  tfane.    Smith  made  Oie  fliat  V' 


The 
lebyHr. 

John  W.  Thompson.  Then  Smith  bid  (7,000. 
Lboa,  who  was  present,  endeavored  to  induce 
Hr.  Thompson  to  bid  more,  but  he  would  not. 
Sbailer.  the  person  wbo  vlalted  Washington  by 
the  pWatiiTa  desire,  was  present  at  the  sale.  It 
was  held  at  the  usual  hour  of  the  day  for  such 
sales.  The  evidence  shows  that  South  Imme- 
diately offered  the  proptftv  at  his  Ud  to  several 
persons,  InclndinK  Hr.  Tbompoon,  but  no  one 
would  take  IL  We  see  no  ground  for  setting 
•side  the  sale  because  of  inadequate  of  price. 
The  bill  In  the  case  was  filed  a  few  days  after 
Smith  had  sold  to  P8«&    The 
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_/  what  Mrs.  Derby  hsa  paid. 

But  the  fact  of  depression  in  value  is  no  ground 
in  itself  for  not  npooldlng  a  sale  under  the  trust 
deed,norisasut»equent  rise  in  value  aground 
for  setting  sside  the  sale.  Those  who  specu- 
late In  real  estate  on  credit  take  Hie  risk  ot  de- 
pressioQ  in  value  at  the  time  the  credit  expires, 
and  those  who  buy  for  cash  in  time  of  depres- 
sion are  entitled  to  the  benefit  of  a  subsequent 
rise  in  value. 

The  prindpal  question  discussed  at  the  bar 
was  the  valioi^  of  the  sale  In  the  absence  of 
Fuller.  Latta,  the  other  trustee,  was  present. 
No  obJecUon,  at  the  time  of  the  sale,  to  tbe  ab- 
sence of  Puller  was  made  on  behalf  of  the 
plaintiff,  slthoueh  she  actually  knew  of  the 
time  and  ^ace  ot  sale  and  in  consequence  sent 
Sbailer  to  WashingtoiL  and  he  attended  the 
sale.  The  question  of  the  necesslw  of  the  pres- 
ence of  atole  tnutee  at  a  sale  under  a  deed  of 
trust  like  the_present  was  before  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Columbia,  in  1888,  in  OannoUy  v.  Bdl,  S  Cranch, 
C.  C.  400,  on  a  bill  filed  by  the  grantor  in  the 
deed  of  trust,  to  set  aside  a  sale  under  it  It 
was  contended  that  the  sale  was  void  because 
the  sole  bustee  was  net  present,  though  he  was 
represented  at  It  by  an  agent.  The  objection 
was  not  made  at  tbe  tale,  but  was  raised  by  a 
bill  filed  bv  Belt,  the  debtor,  against  the  cred- 
itor and  Seipniee,  the  trustee,  and  the  pur- 
chaser, Tbe  court  was  held  by  Chief  J^tdge 
Cranch  and  AMitkmt  Judge  Horsell.  The  case 
of  Btgtr  V.  i>siiiiM,  2  Johns.  Cb.  104,  was  cited 
402 
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Argvtd  OAtS.t 

PI  ERROR  to  the  Supreme  Court  of  the  Dlt- 
trictof  ColQiDblA. 

Tbe  biatoiy  and  facia  of  tbe  cue  appear  in 
the  opinion  of  the  court. 

Mr.  Jolin  Seldwi,  for  pUlotifEi  in  error: 

Tlw  actfou  for  money  liad  and  recdved  lies 
"  wlwrerer  the  defendant  has  received  moner 
wUch  it  the  property  of  tbe  plaintiff  and  whlcn 
the  defendant  is  obliged,  bj  natunl  Justice  and 
equity,  to  refund." 

&VM  *■  U:  A  AS  U.  B.  MS  (Bk.  28,  L.  ed. 
MS);  U.  8.  T.  8taU Bank.  W  V.  8.  SS^k.  U, 
L.ed.ftl8). 

"  It  is  an  equitable  action  to  ncover  bock 
moi^  wbicb  tbe  defendant  ought  not  to  re- 

JfiwA  T.  ISwM,  S  Wall  708  (7a  U.  8.  bt 
ISjL.  ed.  580). 

The  Heesra.  Olddlngs  contracted,  with  the 
sanction  of  tbe  State,  to  pay  the  claim  of  the 
plaintiffs;  and  they  "were  entitled  to  retain, 
out  of  the  funds  reooTcred  by  them,  suffident 
to  oKet  the  claim." 

Oowdr^  w.aaliieiton.ae.&B.Cb.»V.B- 
KB(Bk.Sr  -      • 


"*5 


Ungwlt    

e  bound  to  know  Oie  extent  of  tbe 
autbori^  from  tbe  State  under  which  be  acted. 

State  V.  Am*  of  MiuowH,  4S  Ho.  S88: 
Btat»  Y.  Oqw,  58  Ho.  S80;  iMqflM  v.  StaU, 
96  Wend.  IBS;  Whtttiide  t.  V,  8.  98  U.  8. 
297  (Bk.  28,  L.  ed.  881);  Tha  lioi/d  Aeetplaneet, 
7WaU.676(74U.8.bk.ie,L.ed.l78);  Mayor 
T.  BegnMt,  20  Hd.  10. 

The  record  sbows  that  plalntilb  did  not  act 
upon  or  have  any  knowkage  (d  tbe  contract  of 
June  2, 1874,  until  after  tbdr  settlement  wltb 
tbe  Qovemor.  The  paities  to  that  contnctbad ' 
a  riglit  to  modify  or  resdnd  It;  and  if  they  did 
so,  as  shown,  before  plaintiffs  accepted  It  or 
became  privy  to  it,  they  can  claim  no  right* 
under  it 

Trimbli  V.  aifvlAer,  29  Ohio  St.  ST8;  D<mt 
T.  QMticay,  80  Ind.  112;  Durham  t.  BitOof, 
47  lad.  211;  ITtorp  y.  Chat  Of.  48  N.  Y.  267. 

Mr,  J%ttiet  Hurlaa  delivered  tbe  opinion 
of  the  court: 

This  action  was  brought  by  Richard  T.  Ue^ 
rick  and  Tbomas  J.  Dunnt  to  recover  damages 
sustained  by  tbem  in  consequence  of  thevlola- 
Uon  of  an  agreement  alleged  to  have  been  made 
1^  tbe  defendant  Id  error,  Id  reference  to  com- 
pensation due  them  for  certain  l^al  serrioea 
rendered  io  behalf  of  the  State  cd  Texaa.  Tbe 
iedaratlon  contains  a  special  count,  and  also  a 
Dommon  count  for  money  bad  and  recced  to 
the  use  of  tbe  plaintiffs.  The  answer  put  in 
Issue  tbe  existence  of  tbe  allesed  agreement 
ind  eveiT  material  (act  averred  m  the  declata- 
ion.    Aitboi^  the  reend  contaiiu  several 


irbetber  tbecourt  erred  in  peremptorily  Instruct- 
ng  tbe  jury,  upon  tbe  whole  caach  to  flitd  for 
Ittdefeodam.    lUackey,SBl 


BuPBxm  CotTBT  OF  THi  VimXD  Btath. 


Afur  tbe  pr  jiont  writ  of  ortor  wai  loed  out, 
each  of  ibe  p)«iiitUCi  died,  and  the  action  hai 
been  revlTea  in  tbe  unu  of  Ouir  rapectiTo 
penoDsl  rapraaentMfVM. 

The  liu^uotion  to  find  &  Tcrdict  for  Um  do- 
feodant  must  be  tested  tir  the  aaina  nilee  that 
applj  in  the  caae  of  a  aemmrar  to  eTldenoe. 
i&ib  T.  Bom.  11  How.  STS  [63  U.  8.  bk.  18, 
L.  ed.  tdSh  Bidtardim  y.  tXty  of  Boston,  19 
How.  208  TW  ^-  B.  bk.  IS,  L.  ed.  642];  Sehu- 
^/ioTdt  V.  MUnt,  1  WalL  870  [68  U.  S.  bk.  17, 
L.  ed.  646].  If,  therefore,  the  facts  eatsbllsbed 
and  the  ooncluiione  "vlucL  thej  reaaooably 
Justify  do  not  discloee  a  valid  cauae  of  action 
against  the  defendant,  the  tudgroent  must  be 
affirmed;  otherwise  reretsed. 

The  Mil  of  exceptions  statea  that  there  was 
evidence  tending  to  make  the  following  case: 

In  tlie  year  1867  Hr.  Uerrit^  in  conjunction 
with  other  counsel,  was  employed  by  the  Stale 
to  condact  and  Vbey  did  conduct  legal  procoed- 
Infn  for  the  recovery  of  cerUln  bonds  and  cou- 
pons, of  which,  at  the  oommencement  of  tlie 


but  which,  pending  that  conflict,  were  t 
ferred  by  a  mUitair  hoard  <ii  the  insurrec 
uy  government  oi  Texas  for  the  purpose  of 
enabling  it  to  carry  on  war  against  the  United 
States.  These  bonds  bad  been  Kcdved  by  the 
Stale  from  the  United  States  under  and  in  pui^ 
suance  of  the  Act  of  Congress,  approved  Sep- 
tember 0, 18501  entiUed  "An  Act  Proposing  lo 
the  Slate  of  Teiaa  the  Establishment  of  her 
Northern  and  Western  Boundaries,  the  Relln- 
qulabment  by  the  said  State  of  all  Terriloty 
Claimed  by  Her  Exterior  to  said  Boundaries, 
and  of  all  Her  Claims  upon  the  United  States, 
and  to  estabUsh  a  Territorial  Oovemment  for 
New  Mexico."  9  Stat  at  L.  ch.  49,  p.  446.  At 
the  time  of  the  employment  of  Hr.  Merrick, 
some  of  the  bonds  and  coupons  so  tranaferred 
were  held.  In  tliis  couulrj,  by  the  Qrm  of 
Whito  A  Chiles,  while  the  residue  had  been 
sentio  England,  and  were  there  held,  for  others, 
by  Droege  &  Co.  and  the  Manchester  Bank. 

The  suit  insUtuled  was  bv  original  bill  filed 
in  this  court  In  the  name  ot  the  State  against 
the  firm  of  While'A  Chiles  and  others.  By  the 
final  decree  therein  It  was  adjudged  thai  the 
Slate  was  entitled  toieooTerlhebondsaodoour 
pons  of  whfdi  White  &  OhUee  claimed  to  have 
beoeme  owners  under  a  contract  made  l>etweeD 
them  and  said  militsry  board  on  January  IS, 
ISeS.  Ttoat  y.  WMt,  7  WalL  741,  749  [74 
U.  a  bk.  19,  L.  ed.  24S  248].  Subsequently, 
In  1878,  the  Governor  of  Texas  employed  tit. 
Merrick  and  Mr.  Durant  to  inatitute,  wd  -- 


SO  per  centum  of  what  i 


bv  means  of  that  suit  It  does  not  t^ipear  what, 
if  anything,  was  realised  by  that  proceeding 
After  the  decree  in  this  court  in  Tinas  r. 


Whitt,  etc.,  establishing  the  tDTaliditr.  as  to  the 
lawful  goverament  of  Texas,  of  the  transfer 
Bade  lo  White  &  Chiles,  title  was  asserted  by 
Chiles,  individually,  to  ute  bonds  and  coupons, 
ortheir  proceeds,  bud  Id  England.  Ofthlsnew 
claim,  baaed  npcm  a  contract  which  Chilea  pre- 
tended was  made  with  him  alone  by  said  mili- 
tary boar4,  Droege  &  Co.  and  the  Hancbeeter 


Bankwere  formally  notified;  and 
notice  constituted  the  soh  Imp 
way  of  the  prompt  recogulticni 
and  jbanL  of  the  State's  right 
bonds  and  ooopons,  or  their  pr 
by  them. 

In  this  oondltion  of  affairs,  tli 
ad  of  June,  1874,  entered  into  a 
ment  with  3.  D.  Oiddlogs  and 
whereby  they  were  constituted 
oeed  by  suit  against  all  persona 
advene  to  Texas,  to  all  or  any  pi 
tiansferred  by  said  military  boar 
fty  to  compromise  those  claims  n 
as  the  Governor  of  the  State  al 
And  It  was  stipulated  that  the 
have  for  their  services  a  contin 
per  cent  for  all  muni  actually  i 
their  app<^tment,  l^  comprom 
cent  on  all  sums  recovered  and  ai 

Sf  suit,  and  no  more;  such  "pe 
vely,  to  cover  all  costs  and  ei 
toruey's  fees,  whether  accrued  ] 
be  Incurred  imeafter,  so  as  to  g 
Texas  all  of  the  money  so  to  be 
and  except  the  ten  per  cent  af 
•electiim  of  J.  D.  Giddlngs  and 
as  agents  ot  the  State  was  not 
terfere  with  the  counsel  previo 
for,  ahorUy  after  their  appoint! 
emor  of  Texas  informed  the  L 


le  only  their  "  c 


On  the  imh  of  October,  1874, 
of  objections  made  1^  defendai 
of  the  contraM  of  June  S,  187* 
agreed  to  Its  modification,  as  ii 
indorsement,  as  follows: 

"  Whereas,  apprehensions  1 
pressed  by  J.  D.  and  D.  C.  Gl 
consequence  of  outstanding  cc 
fore  made  with  other  attorney 
contingent  fees  are  claimed,  thai 
are  sustained  the  said  Giddlngs 
liable  to  the  State  for  any  excea 
ten  ortwentv  per  cent  stipolalei 
contract;  this  Indorsement  Is  mi 
pose  of  declaring  that  no  such 
said  Giddlngs  in  said  event  was  i 
templated;  and  as,  under  outstai 
as  uoresaid,  the  per  cent  for  1 
or  exceed  that  stipulaled  for  t 
this  contract,  it  Is  hereby  decl 
Giddhtgs  shall  be  paid,  in  that  c 
able  per  cent  of  the  amount  rei 
on  compromise,  which  shall  be 
aation  for  their  eerrlcea." 

Bul>sequently,  in  November  : 
1874,  Merrick  and  Durant  weff  .e 
Stale  to  institute  and  conduct  fi 
inga  to  remove  and  av<M  the  nt 
tenrion  set  up  by  Chilea  to  the  1 
pons.or  their  proceedi,hehl  In  E: 
Wreed  that  if,  by  means  of  tho) 
toe  Slate  recovered  the  bonds  a 
Oietr  proceeds,  the  attorneys  she 
their  compensation  twen^  per  c 
obtained.  Under  sucb 
thev  commenced  proceedings 
which  resulted  in  a  Judgment,  r 
29,  IBTG,  to  the  effect  that  Chi 
claim  to  the  bonds  and  coupons 
coeds,  in  England,  was  in  coi 
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committed  im- 
e,  2a  WalL  ISO 

Of  these  pn>- 
irmed  bv  Mer- 
uit urgea  upon 
nich  a  Hutt,  in 
B  attended  with 

procMdiDga  fa 
I  knonledse  of 
imeja,  and  also 
'  cent  ot  what 
irent  abroad  In 
Dber  39  of  that 
>f  such  bonda 
i*,  an  amount 
unency  of  the 
D  waa  effected 
ntentionedpro- 
D  bia  departure 
I  retuni  to  this 
d  the  attoniejB 
collected  until 
Infonned  (hem 
I  given  him  the 
paid  from  that 
Blate.  TheUat 
mlae  waa  made 
he  SOth  of  Sep- 
riew  with  Mj. 
in  WaBhingtoD 
ayineiit  of  the 
I  Europe.  The 
■ame  daj,  and 
requirement  of 
D  the  latter,  of 
n  of  fSOO.OOO. 
afurmcd  by  de- 
ber,i87S.  They 
hat,  out  ol  the 
he  Governor  of 
D.  C.  OiddiDga 
r  the  attorney* 
latter  amount 
■hould  be  held 
a,  Ftnally,  on 
tnm  paid  c^de- 
a*.  After  De- 
iDQaJ7  1S,1BTS, 
be  Oovenior  of 
lid  accept  nld 
in  fuU  for  aU 
be  State  In  re- 
).  etc., be  would 
f  the  State,  and 

S,  Merrick  and 
the  existence  of 
r  of  Ita  modifl- 

1874.  or  of  the 
;.000  on  3lRl  of 

December  17, 
e  Ooveraor  of 
teiting  agBlQal 
ing  tbe  amount 

0,  Iher  incloaed 
towMfing  the 
iMla  anliiM  the 
rery  of  tbe  raid 
Tooeeda."  The 
t  haid  ibey  been 

1.  a*  juK  dated. 


they  had  no  knowledge,  they  would  not  have 
executed  that  receipt,  or  recdved  the  lald 
18,000  upon  ft. 

Other  facts  are  set  out  In  the  bUli  of  excep- 
tions, but  as  they  do  not  materially  affect  the 
conclusion  to  be  neceasarHyreachedfrom  thoae 
recited,  they  need  not  be  stated. 

It  must  be  conceded  that  the  claim  of  Xer- 
rick  and  Durant  to  be  entitled,  under  their  con- 
tract, to  receive  for  their  services  an  amount 
equal  to  20  ^  cent  of  the  bonds  and  cou- 

KDS,  and  their  proceedB,  recoverod  by  the  de- 
idant  in  Eneland,  finds  strong  support  hi 
the  facia  which  the  evidence,  bj ""  '" 


to  have  beoi  die  immediate  result  of  the  legal 
proceedings  instituted  and  conducted  by  the 
attorneys,  but  the  evidence  justifles  the  con- 
cludon  that  it  was  in  the  minds  of  all  the  par- 
ties, including  tbe  Governor  of  Texaa  and  the 
defendant,  that  the  attoRieysshould  be  deemed 
to  have  MTticlpalad  in  any  coiiectlona  made  In 
England,  provided  It  appeared  that  those  col- 
lections were  the  rr~ult  of  the  suit  last  Insti- 
tuted in  this  coiut. 

In  this  view  of  the  evidence,  and  tinder  all 
the  circumstances  of  the  case,  It  may  be  that  the 

Eromiae  by  the  defendant  not  to  part  with  the 
onda  and  coupons  or  their  nroceeds.  which 
might  be  recoverod  In  England,  until  the  fees 
of  the  attorneys  were  settled,  was  not  incon- 
aiatent  with  the  relations  which  he  and  they 
respecHvely  held  to  tbe  State.  And  it  may 
also  be  that,  for  the  violation  of  that  promise, 
the  defendant  was  responsible  to  them  In  dam- 
ages. But,  in  our  opinion,  tbe  attitude  of  the 
parties  towards  each  other,  and  the  whole  as- 
pect of  the  case,  was  cfaantrwi  when  the  atlor. 
neys.  with  information  an  .o  tbe  amount  col- 
lected by  defendant,  and  with  knowledge  that 
their  daim  of  SO  per  cent  of  such  colleo- 
tloDS  was  controverted,  came  to  a  final  settle- 
ment with  the  State  upon  the  fa«Bis  of  $8,000 
as  full  compensation  for  all  services  rendered 
'  ~  and  about  the  raoovery  of  the  bonds  and 


coupons,  or  thdr  proceed*.  That  settlement, 
we  are  constrained  to  hold,  swept  away  th~ 
re^  foundation  of  their  demand  a^nat  U 


defendant;  tat.  In  cetablbhlngthat^mand,  ft 
was  necenaiT  to  show  that  the  8tal«  waa  act- 
ually indebted  to  them  for  legal  services  ren- 


der«i.  But  how  could  such  Indebtedness  bs 
shown  to  exiat,  and  bow  could  the  attorneys 
besafd  to  have  been  damaged,  within  the  mean- 
ing of  the  law,  when,  prior  to  any  suit  agalnit 
defendant  for  violation  of  his  sgreemeot, 
the  attorneys  voluntarily  snhmitted  to  a  com- 
promise, by  which.  In  consideration  of  attained 
sum,  they  rdeased  the  State  from  all  further 
llatrilltyita  them?  Their  suft  proceeds  upon  the 
dUUnct  ground  that  defendant's  failure  to  keep 
bis  promise  deprived  them  of  ibe  opportunity 
to  oDiain  such  amount  as  the  State  owed  them 
for  tbeir  services.  But  that  breach  by  defend- 
ant of  his  promise  oould  not  be  mode  the  basis 
of  an  action  for  dsmagea.  after  they  stipulated 
wlih  the  State  to  receive  and  did  receive  a  speci- 
fied sum  in  f  uU  discharge  of  all  claims  for  legal 
services  In  respect  of  the  bonds  and  coupona.or 
their  proceeds.  And  this  vlewnf  tbe  ri^ia  ol 
the  parties  ia  not  at  all  affected  by  the  fact  that 
.  the  aliomeya  were,  at  die  time  ot  their  settle- 
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ment  wtth  the  Slate,  Ignorant  of  the  ezlfteiice 
of  the  rontract  of  J<me  B,  1874,  or  of  lt«  subse- 
qaent  modiflcatioD.  To  that  contract  thej 
were  not  parties^  and  It  was  entlidv  competent 
for  the  State  ana  ber  agents  to  modif j  It  with- 
out notice  to  or  conaultadOD  irith  otheis.  The 
attorn^  had  their  sqtarala  contract  with  the 
State,  made  at  the  time  of  thdr  emplofment, 
under  which  tbsr  proceeded  ajt^nst  Chiles  in 
ramct<rf  bla  indBiMoal  claim  to  the  Kcuritiea, 
or  udr  proceeds,  held  In  England.  The  de- 
fendant was  not  bound  bj  his  relationB  with 
them  to  disclose  the  temu  of  the  contract  which 
be  and  hit  partner  had  with  (he  StaU.  The 
attome;a  were  in  possession  of  all  the  facts  es- 
tential  to  their  determination  of  the  question 
wheihorthey  would  stand  upon  their  own  con- 
tract or  accede  to  the  proposiiion  made  by  the 
Oovemor,  to  pay  them,  in  full  of  all  demands, 
a  specified  som.  With  infonnatioD  as  to  the 
amount  actually  recovered  for  the  State,  snd 
as  to  the  amount  claimed  by  and  allowed  to  the 
defendant  and  his  partner  for  their  serricea,the 
atlomevs  made  a  final  settlement  with  her  upon 
the  bads  alread/  indicated.  That  eettleme^ 
we  repeat,  precluded  them  from  making  anj 
further  claim  upon  the  fund  which  came  to  the 
hands  of  the  defendant  as  agent  of  the  State 
and,  consequently,  precludes  them  from  recov- 
ering damages  by  reason  of  (he  defendant  hav- 
ing surrenoered  that  fund  in  advance  of  the 
payment  of  (beir  fees,  retaining  only  what  was 
allowed  to  him  and  bis  partner  for  their  sef 

Toucblnft  the  8u,(;^!-ction  that  the  defendant 
and  his  partner  were  not  justly  or  equitably  en- 
titled to  receive  more  than  the  attorneys  wbo 
conducted  the  litigation,  it  is  sufficient  to  say 
that  the  former  did  not  receive  more  than  (he 
State  agreed  to  pay  tbem,  while  the  attorneys 
have  received  what  they  agreed  to  accept  in 
full  discharge  of  their  claim  against  the  State. 

For  these  reasons,  and  without  reference  to 
other  oondderatioQBpTesNd  upon  our  attention, 
it  was  proper  to  InMract  the  jury  to  find  for 
the  defendant 

Jtidgmant  nfflrnud. 
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James  H.  McEemMr,  Ctork.  Bop.  Court,  U.  S. 


J)       OITT  OF  WATERVILLB,  iV-  <»  *»•., 

BALTU8  VAN.  8LYEB. 
(See  S.  C  Beporterll  ed..  MU 


Upon  amotloa  to  dl 


TN  ERROR  to  (he  Oircnit  Court  of  the  United 
X  Slatai  for  the  District  of  Kkisu. 

On  motI(»  to  dismiss. 

Mr.  8.  E.  BrowBt  tor  defendant  [n  error.  In 
npport  of  motioD. 

Jtmrt.  B.  SUlUncs  and  W.  W.  Ontlwto, 
fOr  plalntlir  in  error,  emira. 
US 
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full  and  complete  corgo.Bay  about  ll.BOOquar- 
tersof  wheat  In  bulk,  and  pay  to  the  aaid  party 
of  the  flm  part,  or  agent,  for  the  tue  of  the  said 
vessel  dnrine  the  voyage  aforesaid,  seven  shll- 
Unn  and  aui)ence  per  quarter  of  480  pound* 
wdght  delivered  in  full,  payable  In  cash  on 
rlffht  deliverf  of  the  cargo. 

It  is  Bgreea  that  the  lay  days  for  loading  and 
dischaTging  shall  be  as  follows  (if  not  sooner 
dispatched),  commencing  from  the  time  the  ves- 
sel is  ready  to  receive  or  discharge  cargo:  Fil- 
• —  ninmng  4ayB  {Sundays  excepted)  for  load- 
and  discharging,  lay  days  to  commence 
when  the  captain  reports  the  vessel  is  ready  for 
cargo,  and  that  for  each  and  every  day's  deten- 
tion by  default  of  said  par^  of  the  second  part, 
oragent,  fifty  pounds  sterhng  per  day,  day  by 
day,  shall  be  paid  by  said  party  of  the  second 
part,  or  agent,  to  the  said  party  of  theflrstpart. 


The  rarj 


cargo  or  oargoes  to  be  received  and  de- 
livered wiiUiQ  the  fifteen  dayi  above  spedfled, 
the  dangers  of  the  sea  and  navigation  of  every 
nature  and  kind  always  mutually  excepted. 

To  the  true  and  faithful  performance  of  all 
and  I'ireiTof  the  foregoing  agreements  we,  the 
said  partlea.do  hereby  Diudouisilves,  our  heirs, 
executors,  admluitirattvs  and  assigns,  and  also 
the  sold  vessel,  freigbt.  tackle  and  appurte- 
nances, and  the  merchandba  to  be  laden  on 
board,  each  to  the  other,  in  the  penal  nun  of 
estimated  amount  of  freight." 

The  district  court  dismissed  the  libel,  and 
the  libelant  appealed  to  the  cirt:nit  court,  which 
found  the  following  tacts; 

The  charter-party  was  executed  at  New  0^ 
leonion  August  7, 1879,  by  the  libelant,  through 
his  agents  X  B.  French  A  Co.,  and  by  the  re- 
sponaenta.  The  libelant  complied  in  all  things 
with  hi*  contract  The  Highbury  arrived  at 
the  port  of  New  Orleena  on  or  before  Septem- 
ber II.  On  that  day,  she  behtg  ia  that  port 
and  ready  to  receive  cargo,  her  master  notmed 
that  fact  to  the  napoidenta,  tendered  her  to 
them,  and  demanded  of  Ihem  a  full  cargo  of 
wheat  in  bulk,  according  to  the  terms  of  the 
charter-party.  On  the  next  day,  the  respon- 
dents In  writing  refused  to  accept  the  ship,  or 
to  famish  the  cargo,  for  the  reason  thai  her 
tonnage  was  greater  than  that  expressed  In  the 
charter-par^.  Thereafter,  during  the  lay  days, 
various  negotiatioD*  were  pending  between  the 
portfes,  until  Beplmnber  SO,  when  the  master 
caused  pnhllc  protest  to  be  made  before  anotaiy 
and  witnesses  of  the  retpondenta*  refusal.  On 
October  IS,  the  master  obtained  at  the  same  port 
a  full  cargo  of  cotton  and  oil  cake,  the  freight  of 
which  exceeded  in  valu6,by$B83.10,thatof  the 
cargo  of  wheat  wbWi  the  respondent!  hod  con- 
tracted lo  furnish. 

The  actual  tonn^te  of  the  Higfabiur  woa 
1,208  tons,  registeno  meomirement.  Her  ac- 
tual carrying  capacity  for  grain  wa*  about 
11,000  qoorten  <A  wheat,  depending  upon  the 
length  of  voyage  belwceti  coaling  stations.  The 
eat&oled  amount  of  freight,  the  penalty  stip- 
ulated hi  the  cbaner-party,  waa  930,878.50. 

At  the  date  of  the  charter-puty,  the  High- 
bury was  a  new  *bip.  and  nelloer  of  the  coi»- 
meting  portiea  in  New  Orleaiu  knew  her  ex- 
act registend  meesuaement  or  tonnage  or 
carrrinfi  c^)dty.  All  the  negotiationB  b» 
limlnary  to  the  contract,  weiv 
Ml 


SuntBMZ  CouBT  or  thb  Uihtkd  Statbb. 


wttli  reference  to  her  c&nTiDgcapadt7,  which, 
under  Uie  custom  among  merchants  and  shlp- 
pcru  ot  grail,  might  mn  not  exceedlnc  10  per 
cent  over  or  under  the  cargo  BtlpulBlecl  tor. 

By  reason  of  the  respondenta'  fdlure  to  ao- 
ccpi  the  ship,  fumisli  a  cargo,  and  comply 
with  their  contrart,  the  libelant  Buffered  dam- 
ages lo  the  amojnt  of  |5,69S.1S  (eonsiaang  of 
^11.15  fOT  ezpenses  incurred  in  fltting  up  the 
Highhurj  10  receive  a  cargo  of  wbeat;  and 
$6;<>82  for  the  delay,  after  the  expiratlDn  of  the 
fifteen  lay  days;  of'^tweutj-one  days,  at  the  rale 
of  £S0  a  day.  In  obtaining  and  loading  another 
cargo),  with  interest  from  the  date  of  the  iibel. 

The  circuit  court  staled,  aa  conclusions  of 
law,  that  tbe  libel  should  be  mainlained,  and 
that  the  libelant  recover  from  the  respondents 
the  sum  of  tS,693.1S,  with  interest  and  coeta, 
and  entered  a  decree  accordingly;  and  each 
party  appealed  to  this  court.  The  opinion  of 
the  circuit  court  upon  the  merits  la  reported  in 
10  Fed.  Rep.  14G. 

In  this  case,  m  brought  before  us  by  the  ap- 
peal and  (he  cross  app^,  three  questions  have 
been  argued,  which  may  naturally  and  con- 
Tenientlv  be  considered  in  the  following  order- 

1,  Is  Oie  statement  of  the  registered  tonnage 
et  the  Hiehbuiy  in  the  cbart«r-paity  a  warran- 
^  or  condition  preoedentf 


that  is  to  say,  the  sum  of  t2ia,B73.00,.  as  liqui- 
dated damu;esT 

8.  If  both  these  questions  are  answered  In 
Ute  negatlTe,  have  the  charterers  shown  any 


the  clrcnlt  court  T 

1 .  In  the  cbartei^puty,  the  ship  is  described 
as  the  "  Steamahlti  Highbury,  or  the  burthen 
of  1,100  tons,  or  fLereaoouls,  registered  meas- 
nremeat";  and  the  owner  agrees  to  receive  on 
board,  and  the  cbarterer  engages  to  provide, 
"a  full  and  complete  cargo,  say  about  11,600 
qOBiters  ot  wheat  in  bulk?'  In  fact,  her  regis 
lered  tonnage  was  1308  tons,  a  Utile  more  thai 
B  per  cent  above  Chat  staled  in  the  charier . 
but  this  was  not  known  to  either  party  at  the 
time  of  entering  Into  the  contract;  and  her  ac- 
tual carrrlng  capacity  coireaponded  to  the  cargo 
which  tne  charterero  engaged  to  furnish,  and 
the  owner  agreed  to  receive  on  board. 

The  statement  in  the  charter-party, 

Ing  the  registered  tonnage  of  the  ship,  clearly 
does  not  constitute  a  warranty  or  condition  pre- 
cedent that  she  is  of  1,100  tons  registered  meas- 
urement. The  intention  and  the  agreement  of 
the  partfes,  as  apparent  upon  the  face  of  their 
written  contract,  were  that  thesteamship  High- 
bury should  recalTe  and  carry  a  full  ---"  — 


pleteo 
bbulb 


misrepresentation,  the  description,  "  of  the  bur- 
then of  1,100  tona,  or  thereabouts,  registered 
measurement"  ^f  it  could  underolbcr  circum- 
■taoce*  be  held  a  warranty).  Is  'controlled  by 
the  designation  of  the  ahipby  name,  and  by  the 


IIBU.  8.188, 804rtt»to,mi;Bart«-T  WindU, 
6B.&B.e7SM«A»arn«rv.A)feAtfn.7N.T.3e3: 
Morrii  t.  Zteiten,  1  C.  P.  D.  15S.    The  refuaal 


of  the  charterers  to  accept  her  can 
be  Justified. 

3.  The  concluding  clause  of  thee 
by  which  "  to  the  true  and  faith 
ance  of  all  and  every  of  the  fori 
meats"  the  parties  bind  themselves 
executors,  administrator  and  ssai| 
the  vessel  and  freight,  and  the  mc 
be  laden  on  board,  each  to  the  otl 
penal  sum  of  estimated  amount 
is  clearly  not  a  stipulation  for  Uqi: 
^es,  but  a  penalty  lo  secure  the 
the  amount  of  damage  that  eithei 
actually  suffer  from  any  breach 
tract. 

The  prfncipnl  object  of  this  clan 
be  to  pledge  the  ship  and  freigb 
for  the  performance  Of  the  ^reec 
owner,  on  the  one  hand;  ana  the 
to  be  laden  on  board,  as  security 
formance  of  the  agreements  of  t] 
on  the  other.  Il  is  in  the  form  o 
it  covers  alike  an  entire  refusal  to 
contract,  and  a  failure  to  perform 
tlcular,  however  slight;  and  for 
whether  lotal  or  paitial,  a  Just  c 
can  be  estimated  in  Jamagea, 

At  the  commoti  Mw,  indeed,  bcl 
ute  of  8  &  B  Wm.  m,  ch.  11,  g 
miRht  have  been  rendered  for  the 
of  the  penalty.  But  in  a  caae  like 
of  equity  would  stay  proceedings 
payment  of  the  damacea  actual 
Clark  V.  Barnard,  108  U.  8.  436,  ■ 
L.  ed.  780,  788]  ef  »eg.;  SU>man  v.  I 
Ch,  418;  Inrelfeinman,  4  Ch.  D 
at  the  present  dav,  even  a  court  oi 
regard  such  a  clatise  In  such  a  i 
penalty  only,  and  not  as  liquidatii 
ages.  Tauloe  v.  fiandifori,  7  Whe 
S.  bk.  6.  L.  ed.  3841;  Kan  Baren 
How.  461,  477  [52  U.S.  bk.  13 
7771 ;  Higginton  v.  Weid,  14  Gray,  1 
V.  Wright,  18  East,  843. 

In  h  bbott  on  Shipping,  Bhcc's  ed 
I  a,  speaking  of  charter-parties,  it 
''  it  Is  usual  for  each  of  the  parties 
tracts  to  bind  himself,  his  lieira,  e 
admimatratois,  and  the  owner  or  n 
the  ship  and  her  freight,  and  the  i 
cargo  to  be  laden,  in  a  pecuniar 
the  true  performance  of  their  reaj 
nanls;  this  is  commonly  done  b] 
the  end  of  the  instrument.  Sur' 
not  the  absolute  limit  of  damn;; 
side;  the  party  may,  if  he  think: 
his  action  upon  the  other  clauses  c 
and  may  in  such  action  recover  dnn 
the  amount  of  the  penalty,  if  in 
shall  be  found  to  exceed  it.  On  thi 
if  the  porty  sue  on  such  a  penal  cl 
not  in  effect  recover  more  than  ih< 
tually  sustained." 

In  such  cases,  accordingly,  the 
United  States,  silling  in  odmirnlt: 
damages  actually  suffered,  wbcthe 
or  fall  abort  of  the  amount  of  the 
Salem-*  Cargo.  I  Sprague,  389;  Th 
Woods,  803.  In  England  snd  In  i 
a  court  of  admiralty,  within  the 
powers,  acts  upon  eouitable  pri 
when  the  facts  before  It.  In  a  mail 
Jurisdiction,  are  such  that  t  cou 
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irt  of  law  could  not,  it 
of  admiralty  to  grant 
Dotaon.  604.  Sil;  Tilt 
82  192:  The  Virffin.  8 
bk.8,L.ed.  1036.1040]; 
443;  SoB  y.  MtirHmt, 
mojtd    v.Jfnt   Bedford 


le  Civil  Code  of  Louid- 

of  her  Supreme  Court, 

•  oouTts  of  that  State,  In 

)f  the  contract  by  one 

Judgment  for  the 

stipulated  by  the 

breftch  he  could 

Bfes.     Lonitdana 

,§117.8124,8125. 

S  Mart.  (I*.)  526, 

8  Hart.  (La.)  N. 

t.  Ann.  188,  IM; 

[1.376. 

,  doee  not  gOTern 
eated  as  a  queatioD 
ct  of  the  parties, 

iding  upon  the  In- 
oanif  e«ted  by  their  writ- 
irmimce  of  that  contract 
he  law  which  they  must 
had  in  view  when  thCT 
r.  Soutkant.  10  Wheat  1, 
d.2W,2M];/V»fcaard». 
!4  [Bk.  87,  L.  ed.  104]. 
lUutien  entering  Into  a 
iffllsh  ship  for  an  ocean 
,  -  f— i-.n  the  een- 
idDOt 


her  80,  and  that  It  was  by  reason  of  the  f^nn 
of  the  charterera  to  accept  the  (hip,  ftmiah  a 
cargo  and  comply  with  tfielr  contract,  thaltba 
owner  Buffered  damages  to  the  amount  decrwd, 
no  error  in  law  is  shown  in  the  decTM;  and  K 
Is  not  open  to  revision  by  ihia  court  in  matten 
of  (act.  Act  of  Pebruaiy  16,1876,  chap.  77,  gl. 
18  Stat,  at  L.  816i  Th«  Abbot^rd,  ^  U;^ 


440  [Bk.  26,  L.  ed.  1681;  Tft*  PraneiMWTijfit. 
105  h.  8.  881  [Bk.  2aX  ed.  tim/kiO^t. 

tToara.  108  U.  S.  852  [Bk.  27,  L  ed.  TBI]. 

Deate  nfflrmed. 

^iSS'H^MSKennoy,  Oetk,  Sup.  Qwut,  0. 8. 


HUMPHBEY  BELL  bt  al..  Ftjft.  *»  Brr.,     I3TB1 
«. 
rmST  NATIONAL  BANK  OP  CHI- 
CAGO. 

(See  S.  C  Beportor'a  •*.,  n»«S.) 

BiO*  qf  tMhange-proUm  wtOvint  oBomtnet  <$ 
dayt^gract. 


I  aqaeetion  of  the  remedj 

I(jbI)y  administered,  the 

Joriidiction  of  the  eourlr 

,  nndei  the  national  Con- 

nntform  throughout  the 

e  limited  in  ita  extent,  or 

laws  of  the 

Bmetand,  4 

1.  5261;   i«e- 

S.  bk.  S,  L. 

low.  189  [58 

T.  Seett,  18 

11401;  The 

Lawrtttu,  I 

d.  180];  The 

3.bk.  28,  L. 

Itly  held  that 

be  amount  of 

the  contract 

a  the  owner  of  the  ship. 

to  behalf  of  thechartereia, 

cndered  on  September  11, 

«  on  (be  next  day.  It  waa 

V  and  the  owner  at  once 

•«  ■••d  thu  prevent  aoy 

iDite^oflTingidif 

bed;  and  therefore, 

n  in  Warrm  v.  8tod- 

H,  L.  ed.  HIT],  no 

I  decreed. 

ring  found,  ai  facta, 
en  pending  between 
tlvm  uoUl  Septem' 


rt  ERROR  to  the  Circuit  Cwat  of  tiie  United 
BtSestor  the  Northern  Diatrict  of  lUlnoU. 

The  history  and  facta  of  the  caae  appear  is 
the  opinion  of  the  court  ,  ,  .,-    ,     „,.^ 

MtO.  H.  Hopton.  for  plftintifts  in  erroK 

The  pretended  prolasta  we  made  on  tie 
days  the  drafla  were  due.  without  allowmg 
days  of  grace.  The  protests  wer«  premature. 
mS  the  Wers  were  therebydta^arg^. 

Bank  of  Wathington  v.  TrifMt.  1  Pet.  81 
(26  D  8  bk.T  L  ed.  28J;  flW  v.  WiM,  M 
Fs  818  (Bk.  28,  L.  ed.  to4  ;  Natum^BaTA 
^'  rit«Ba^  -m  TJ.  8.  670  (Bk.  26,  L.  ed. 

R^^hMS^KO  7  N  T.  461;  Bowen  v.  Ifm>eU. 
?N  T^M    ftiT.W86  Mo.*76;  0** 

,.  Benick.  IB  111.  «01-      _  ^   «     A 

Memrt.  CbwU-  A.  DapM  and  H.  A. 

e&rdner,  for  defendant  in  error:  

"Ttoacwptor-i  declaration  that  the  billa  w«e 
dJ  MaTKd  81.  waa  a  declaration  Uiat  the 
SSy  dI4^  right  and  the  three  day  o* 
giaSe  expired  on  thoMd^ 

Dan.  Neg.  Inst  sec  888;  i*»n«-  ▼■  W** 

iton  7  Mart  (N.  8.)  MO.         ^  .      ™. 

i^  Uielangnage  of  Turner,  the  acceptor,  waa 

™^  fiS  for  the  conaidei^lon  of  the  Jury. 
""^'ifCitie.cited  tj  Pji^^^™" 
this  point  are  not  inoonalrtent  with  the«>  po* 

tlona. 


Klul  in  evideiiGe  by  I 
on  the  subject  in  thr 
thiee  bilU  for  £WI 
7  defendaota  od  me  i 
mcb  matui«d  on  tt 
1878,  were  dishoooi 
of  the  evidence  on 
charge,  thedefendai 
iiruct  the  imy  as  fol 
"That  the  blllB  of  ex 
are  what  are  knowi 
i;  that  upon  Huch  blU 
crace,  are  allowed  t 
ich  tliey  become  du 
1  does  not  become  dt 
day  mentioned  on 
'  of  gracej  that,  unle 
ated  on  the  last  day 
day,  if  the  last  day 
not  daly  made,  and 
are  thereby  discharg 
:h bills.  Tliat.ifthe. 
SDce  and  under  the 
liat  the  bills  of  exchi 
ere  not  protested  u! 
)r  upon  Uie  precedia 
1  a  Sundav),  then  tb 
X  for  the  oef endanta 
met  as  requested  ai 
ita,  and  Uie  delendai 

then  charged  the  Ji 
ndtled  to  a  verdict,  ; 
IT  a  verdict  for  the 
mages,  which  was 
od  direction  the  de 
e  charge  aet  forth  i 
s  views  of  the  court 
1  in  the  Instruct iona 
rere  given  in  these  v, 
are  urged  a^nst  tl 
First.  That  tb 


!  after  sight;  they  wi 
id,  by  the  terms  of 
ade  payable,  ibe  twi 
id  the  last  on  the  tl 
id  were  protested  1 
lys  on  which  they  i 
tyable.  The  defendi 
iv  allowa  three  days 
I  character,  they  ahoi 
1  for  nayment,  or  j 
three  d^  aft«r  the 
nee,  and  that,  theief 
md  iDoperatlve.  *  * 
e,  that  the  bills  were 
cb  is  equivalent  to 
)te3ted  at  all,  this  di 
aw  upon  trndisputed 
sar  OD  thdr  face  to  h 
nor,  on  whom  they  ' 
wo  first  on  the  twee 
e  thlr^-acst  of  Ua 


iny  been  offered,  teni 
first  saw  these  drs 
oe  presented  to  him 
r  appIicSible  to  these 

alrom  the  time  tl 
y  were  due — that  i 
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nnqoMdoMd,  andad* 
raralng  Uw  rigbta  of 
'.  ThiB  acceptor  saw 
tea  payablo  on  a  daj 
;iDloii  that  tbe  court 
ma  of  this  acceptance, 
uke  the  bilb  payable, 
f  mce,  OB  the  dan 
ai^tbeiefoTe  the  bull 
for  non-paTtnent  on 
r-Ant  days  of  M&v." 
plaintilh  In  eiror  t&at 
Aj  pnteated,  and  the 
Ibchaiged,  becatue  It 
M  dayi  01  grace  were 
in  emd  In  niUng  oth- 

uMNe*  HanhaD,  Inde- 
thia  eoort,  hi  1638,  Id 
2»pUtt,  1  Pet  eo,  81 
(7,«];  "TheaUow- 
uMse  which  perradea 
rofld.  It  is  now  unl- 
aler  Into  ever;  UU  or 
ncter,  and  to  form  ao 
cootiact,  that  the  UU 
fact  or  In  law,  on  the 
»,  but  on  the  laat  day 
payment  prevloua  to 
ze  a  proteet,  or  char^ 
lUa  U  unlTenally  ad- 
en  accepted." 
in  the  aoceplane- 
idi  the  bUla  would  he- 
ld Slrtof  Hay  nepect- 
fto  litdicat'  "-*-•-  — 
three  daj 
the  aereral  dna  of  the 
Bi.  We  aie  of  o^nion 
tatiTelT,  hi  tbe  caae  of 
tboae  la  qaeation,  that 

Mt^aof 


dnated  c 
'dmefoT] 


m.  MB)  that  where  — 
i  "  within  three  di^ 
wUcb  three  daya  are 
t  mv  be  protested  for 
r(»BiIli,p.ST4,ttfi 
■  payable  at  a  certain 
pityable  at  (be  piedM 
DUl,  bat  d^  of  gnoe 
I  that  they  are  alwara 
Bg  to  the  law  of  the 
Ina,  which  bi  B»g<"M< 
OIktuttilbr  Kent  nya 
three  dayi  of  grace  ap 
0  the  eoitomof  me^ 
iland  bQla  and  promla- 
tbe  aoonior  <«  maker 
dmeotlheeodofbqri- 
ihe  thlid  day  of  part 
r  tbe  paper  falla  due) 

e*  T.  B»*ritrm.  11  U. 
m  rale  rery  tenely,  tn 
e  are  to  be  allowed  in 


of  mie  oocuneuoe.  But  no  reported  caie  baa 
been  found  in  England  or  In  thla  conntiT  where 
each  an  acoeptaoce  haa  bran  hdd  to  ftare  iu- 
dnded,  by  mere  force  of  Iti  •ordj.  e«  ••  (mW)i<, 
the  daya  of  grace. 

Some  casea  may  here  be  lef  erred  to  which  ga 

.  — ».».  .»,„  _-_.i..j_^  ,(  which  we  have  ap- 
»r.  18  JdbM.  438,  hi 
dated  Angnit  13,  waa 

....,,...._    f  Decembw  then  next; 

and  ft  wae  held  that  the  Indoraer  waadlschamd, 
becBiue  payment  was  demanded  of  tbe  maker 
on  the  1st  of  December  aod  not  on  the  4th. 

In  Kmuur  v.  Onditort,  T  Han  N.  S.  640, 
In  ISS9,  a  biU  drawn  at  60  days'  il^t  waa  ac- 
cepted by  an  acceptance  whidi  waa  dated  Sep- 
tember u,  and  made  payable  on  Horember  14, 
and  waa  proteated  on  the  latter  day.  Itwaaal- 
leged  that  the  lioldera  bad  lost  recoune  on  the 
draweie,  (1)  becauee  the  acoeptaoce  waa  made 
for  payment  on  the  S8d  day  dter  algfat  Instead 
of  tbeSOth;  and  (3)  because  it  was  proteated  on 
the  day  of  payment  Instead  of  the  last  of  the 
daysofgrace.  But  the  court  held  that  tbe  I4th 
of  November  was  the  peramptory  day  of  pay- 
the  day  irom  whioi  the  days  of 
grace  were  to  be  reckoned,  because  it  appealed 
iSrotn  the  face  of  tbe  bill  that  tlie  daya  of  gnce 
were  included  between  the  I3th  of  S^lember 
and  the  14th  of  NoTsmberi  that  the  acoeptanoe 
--■^  according  to  tbe  tmor  of  the  bill;  and  that 

_  protest  was  timely.  Tbe  view  taken  was, 
that  a  dated  acceptance  is  not  vitiated  by  tbe 
ezpresa  designation  of  a  d^  of  payment,  when 
that  day  Is  Mrigaioed  according  to  the  tenor  of 
the  bill:  and  that  when  It  sppeara,  from  a  com- 
parison of  the  tenor  of  the  (nil,  the  data  of  tbe 
acG^itance  and  the  day  designated  for  paymen  t, 
that  tbe  latter  la  the  third  after  the  eipiiatlon 
of  tbe  days  after  sight,  tbe  day  thua  deelgnateJ 
Is  the  pePBmptory  day  of  payment,  the  accepi- 
anca  li  acoOTdIng  to  (be  tenor  of  the  Ull,  and 
the  i»oteat  on  the  day  ezimisly  designated 
U  dmaly.  In  Euuttr  v.  OrtdOon,  8  Hart  K. 
S.  8ft,  another  caee,  decided  a  week  after  tbe 
former  one.  the  acceptancea,  whtcb  were  of  faOIs 
drawn  at  60  dars"  right,  were  not  dated,  hot 
were  made  p^ame  on  a  day  named.  Proof  aa 
to  the  day  of  acceptance  was  admitled.and,  that  rsas-i 
bdngproTed.it  waa  heU  that  the  case  feU  on-  *■  ^ 
derate  rule  in  the  case  in  7  Harthi,  because  it 
dearly  appealed  that  both  thedays  of  al^t  and 
thoee  of  grace  had  been  computed  and  Induded 
between  tbe  date  of  acoeptaiwe  and  that  dealg- 
natedastbedayofpaymoiL  Theae  views  were 
afOrmed  hi  another  caae,  in  1880— Amur  r. 
OnAlon.  1  U.  190: 

In  McDmuM  v.  L»^$  AdaUnMrator,  12  La. 
48S,  In  1888,  a  note  dated  Hav  5, 1880,  parable 
on  tbe  Cth  of  November,  1887,  "  without  defal- 
cation," was  held  to  be  payable  on  the  Sth  of 
November,  1B87,  and  not  before. 

In  iVrUns  v.  AwLfcUn  Bank,  31  I^ck.  4SB, 
Id  1888,  a  bank  poatDota,  dated  December  7. 
1880,  waa  mode  payable  In  aeven  monthly  with 
blercet  "until  doe  and  00  interest  aflM."  On 
tbe  msrgln  were  written  these  words:  "  Due 
July  7, 1887.-  It  waa  held  that  tbe  bank  waa 
enutled  to  grace  on  tbe  note;  and  that  the  mem- 
oraiidam  oo  the  margin  waa  not  an  etpreas 
sdpnlatlon  in  the  note  thU  It  should  be  payable 
without  grace,  witUn  a  statute  allowing  gcooe 
In  the  ahsence  of  such  a  sUpulatloo.    la  dellv- 


ScFHBHB  CoDBT  or  THB  TJinTKD  Btatro. 


dijB  to  the  debtor,  to  make  payment,  beyond 
the  time  at  which,  by  the  tenna  of  the  note,  It 
becotnet  due  and  payable."  In  regard  to  the 
memorandum,  "Due  July  7,  1BS7,  he  said: 
"  It  shorn  when  the  note  is  to  become  due,  and 
tn  this  respect  coireapocida  with  Che  stipulation 
in  the  body  of  the  note.  The  time  it  becomes 
due  bdug  fixed,  the  statute  gives  three  days 
from  that  time  for  payment,  under  the  tenn 
•  grace,'  unless  the  contrary  be  expressly  Btipu- 
lated."  A  like  decision  was  made  ia  Medtan- 
ie»  Bank  t.  MereAaTUi  Bank,  6  Met.  18,  In 
1848. 

In  Botun  T.  Ifmea.  6  N.  T.  190,  in  18S3,  it 
ns  held  that  a  Degotlable  di^  on  the  ca&hier 
of  a  bank,  dated  October  S,  direcdng  him  '- 

Kj  a  specified  sum  on  October  13,  could  i 
preseoted  for  payment,  so  as  to  hold  the 
drawer  and  Indorser,  tmtH  October  IG. 

In  Chok  T.  Bmiek.  IS  HI.  598,  603,  In  \SSi. 
it  was  said  that  by  the  common  law  as  adopt- 
ed by  the  Lteislatnre  of  miaois,  "  A  bill  -■  — 
change  payable  on  a  given  day  does  not  i 
till  uiee  days  after  the  day  appointed 
face  for  Its  payment." 

In  Oqmn  t.  Lorina,  0  Allen,  1B8,  In  1863.  it 
was  held  that  the  maVpr  of  a  note  whi<di  Is  pay- 
able by  installments,  at  future  times  certain, 
with  interest,  is  entitled  to  grace  on  both  the 
principal  and  the  interest;  and  that  the  condi- 
tion of  a  mortgage  given  to  secure  the  payment 
of  tiie  same  soma  and  Interest,  at  the  same 
timea,  is  not  broken  nntil  the  expiration  of  the 
grace  which  is  allowed  upon  the  note.  On  the 
•ame  principle  It  was  decided  In  Oridge  v.  8her- 
AvffM,  uM  tupra,  that  the  maker  of  a  prom- 
taoiy  note,  payable  by  installments  on  days 
named  in  the  note,  waa  entitled  to  days  of  grace 
on  the  falline  due  of  each  Installment. 

The  case  of  Ivory  t.  8tat»  Bank,  36  Mo.  in. 
In  18Ri,  was  like  that  of  Bmam  v.  SeaeU.  ubi 
tapra.  A  negotiable  draft  oc  a  bark  dated 
October  13,  directing  It  to  pay  a  specified  sum 
on  October  lsi,washeldto  be  payable  on  Octo- 
ber 36,  and  not  before. 

The  principle  dedodble  from  all  the  authori- 
ties is,  that,  as  to  every  bill  not  payable  on  de- 
mand, the  day  on  which  payment  is  to  be  made 
to  prevent  diahonor  is  to  be  determined  by  add- 
ing  three  days  of  grace,  where  the  bill  itself 
does  not  Otherwise  provide,  lo  the  time  of  pay- 
ment as  fixed  by  the  bill.  This  principle  Is 
formulated  into  a  statutory  provision  in  Eng- 
land, in  the  Bills  of  Bzchange  Act,  1883  45 
«  Vict.  chap.  61,  §14. 

In  the  present  case,  the  time  named  In  the 
acceptance  after  the  word  "due"  can  be  re- 
nrded  only  as  the  time  of  payment  flied  by 
the  bill,  to  which  days  of  nice  are  to  be  add- 
ed, and  not  as  a  date  whiSi  includes  days  of 
grace.  This  view  goes  to  the  foundation  of  the 
action,  and  makes  It  unnecessary  to  examine 
any  other  question,  and  leads  lo  the  conclnaion 
UMt  lft«  j^Offment  mvtt  be  reB«ried,  and  lAt  eate 
be  rvmandea  lo  the  (Xreuit  Court,  with  a  diree- 
Um  to  auiard  a  neu  trial;  and  it  it  »o  ordered. 
Truo  oopf.   Teab 

I. »  «.=. ^^  Oterk,  Bup.  Couit,  U.  8. 


DANA  SARGENT  ATO  MARTI 

VAN.  Ext.,  AMD  EMILY  B. 

£Urx.  of  Dakiei.  P.  BDLLTVi 

Assignee  of  Daba  Saboebt, 

e. 

JOHN  A.  HELTON,  Sheriffl 
Coun^,  Alabama,  JAMES 
Sheriff  of  Escambia  County,  A 
cesser  in  Offloe  of  Said  John 
TouHO  M.  Rabb  and  HcDuPi 
TouMO  M.  Rabb  and  McDufp 
the  Style  of  Rabb  &  Mad 
M0RN1NG8TAR.  AMD  JAME! 
(Bee  S.  a,  Bei>orter>s  ed.,  U 


IBS  been  made  and  oonflrmed  b;  ordi 
vpto;  court  and  the  lands  have  bee 
be  aalgnee,  Ube  Cinnilt  Oonrt  of  t>i( 
g  without  JuiMloUon  at  the  suit  of 


uiKin  Un  order  Of  a  it 

Arffiud  Oet.  ts.  im 
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Statement  of  tbe  case  by  ifr.  ^tu 
Dana  Sargent,  i.neof  the  appell 
■ole  plaintlS  at  the  commencemei 
in  the  circoit  coun.  His  bill  was 
1879.  It  alleged  In  mibeCance  as  I 
The  Fensacolb  Lumber  Compai 
Hon  of  the  Stale  of  New  York, 
niary  37.  1875,  adjudicated  banl 
DiatHct  Court  of  the  United  Bi 
BoathemDistrictof  New  York,  an 
day  of  May  following,  a  deed  of  a 


all  the  property  of  the  bankrupt ' 

•-  "^  J  aarisnee  In  bankruptcy.    '. 

ivejed  consisted  in  part  of  a 


land  in  Escambia  County,  In  the  i 
bama.  Underadecreeof Uiebaok 
made  on  December  32,  1876,  thes 
sold  at  public  sale  on  January  5 
City  ot  Hew  York,  and  were  r 
Dana  Sargent,  one  of  the  plainlif 
was  confirmed  bj  the  oouit  on  Jani 
and,  Sargent  having  complied  will 
sale,  on  the  35tb  of  the  same  n 
aigneeconveved  thelandtohim,  a 
took  and  still  retained  pomeesion 
few  days  before  the  Pensoeola  Lui 


all  0 


djudlcated  bankrupt,  to  wit: 

nd  22d  of  February,  18TO . 

aula  respectively,  except  thesherifl 
Conn^,  commenced  actions  agains 
ment  in  the  Circuit  Court  of  Escan 
Alabama,  and  the  writs  ot  attac 
levied  on  the  lands  above  mentlone 
■acola  Lumber  Co.  lying  in  the  C 
cambla.  More  than  two  years 
to  wit:  St  the  fall  term  in  the  yeai 
Circuit  Court  of  Bscambia  Count 
Mr.  JiitUet  Woods, 


Sakqert  t.  Helton. 


anlnsrtUie  PeDMCola 
icnment  sulta,  and  or- 
sbeaoldtoRktlstfUie 
I  fact  tliU  tbe  attftch- 
I  by  tbe  adjudication 
ikiupt.  On  Jane  34, 
nit  Court  of  EacamUa 
iff  an  order,  direcdng 
the  taoda  attached,  m 
ita  condemning  them 
'  WH  about  to  execute 

:  said  Older  of  salekad 
title  of  Sargent  to  tbe 
their  Tsloe;  that  the 
Ale  wouid  Btill  further 
the  title,  and  further 
e  lands,  impair  plaln- 
and  Inflict  an  injur; 
tain  no  aatisfactlon, 
if  tbe  defendanla  and 
iiilTs  bond  and  estate; 
jngof  ninetyodd  sec- 
J,  would  probably,  if 

S  persona,  and  thus 
in  a  multiplicity  of 

I  that  the  defendants, 
re  general  creditors  of 
I  to  the  bankrupt  pro- 
e  lands  were  sold  and 
prayer  of  the  btU  was 
la  and  deputies  might 
the  laod*  attached, 
ly  consent  of  the  par- 
made  to  tbe  biU,  by 
,  who  was  represented 
'ana  Bargent,  the  pur- 
nade  a  party  plaintiff. 
ami  to  the  UU  on 
whldi  were  that  the 
knd  tbe  court  without 
t  Court  Dudfl  a  decree 
waa  niitalned  and  the 
tt  decKo  the  plalntlfls 

1  L. 


UTned  the  opinion  of 

rrhnd  Statnlea  of  the 
'  that  the  wijt  of  in- 
mted  by  any  court  of 
r  pruGCedinga  in  any 
I  OMi  where  luch  In- 
ed  by  any  law  relating 


na-; 


bi  thto  case  was 
of  an  order  of  the  Clr- 
rof  Eac«mUa,  acoort 
;  asd  DO  nllef  which, 
>  bO],  thiscourtcould 
I  wftboul  the  writ  of 
Tbe  Circuit  Coon  of 
benfon,  depiiTed  of 
quoted,  lo  protect  the 
CM  the  writ  of  Injunc- 
«  Uw  relating  to  pro- 
/faiMsr,  Varptnter, 
A.  tiS\:  Dial  v.  Jfay> 


mptcv,  there  is  no  doubt  that,  upon  aprop« 
showfuK,  the  circuit  court  might  have  enjoined 
proceedlnzB  in  the  attachment  suits  in  tJie  state 
court  Tbia  is  the  express  ruling  in  Chapman 
y.  Bremer.  IH  U.  8.  158  [Bk.  29,  L.  ed.  881.  rasil 
But  the  plaintiff  in  this  case  Is  not  the  assignee 
in  bankruptcy.  Sullivan,  the  transferee  of  Sar- 
gent, tbe  vendee  at  the  bankruptcy  sale,  wosthe 
real  plaintiff  and  tbe  only  party  who,  at  tbe  flnal 
heenng,  asked  for  the  Injunction.  Tbequeetion 
therefore  is.  Does  any  law  relating  to  proceed- 
ings In  bankruptcy  authorize  an  tnjunctlOQ  at 
the  instance  of  a  purchaser  of  property  at  a 
baukniptcysaleor  his  vendee,  to  stay  proceed- 
initio  a  slate  courtT 

There  is  no  Act  of  Congresa  expresaly  author- 
ising a  Circuit  Court  of  the  United  Statee  to  re- 
atr^  bv  injooction,  even  at  the  suit  of  an  as- 
signee In  iMnlcruptcy,  proceefflngs  In  a  state 
court.  The  case  of  VMipman  v.  Breuiar,  tiH 
tuprvt,  was  a  bill  in  equity  filed  by  an  assignee 
in  bankruptcy  to  enjoin  the  defendant  nom 
selllag  the  property  of  the  bankrupt,  upon  exe- 
cution issued  out  of  the  state  court.  The  ju- 
risdiction to  issue  the  writ  in  that  case  was 
placed  by  the  court  upon  section  QD24  of  the 
Revised  Statutes,  which  authorized  tbe  Diftrict 


strain  by  injunction  idl  persons  from  intmeiing 
with  the  debtor's  proper^;  and  upon  section 
49TO.  which  gives  uie  CIrcidt  Court  ooocurrmt 
jurisdiction  with  the  District  Courts,  of  all  suits 
at  law  or  in  eouity  brought  by  an  assignee  in 
bankruptcy  a^inst  any  person  claiming  an  ad- 
verse interest  in  any  property  transferable  to  or 
vested  in  him,  Tne  court,  in  the  case  cited, 
said;  "  It  must  be  held  that  Congress,  in  au- 
tborldnga  suit  In  equity  in  a  case  like  tbe 
present,  has,  in  order  to  make  the  other  relief 
granted  completely  eSocdve,  authorized  an  in- 
junctlou  as  necessaiUy  inddental  and  conse- 
quent to  prevent  further  proceedings  under  tbe 
levies  already  made  and  new  levies  under  the 
judgment"  The  case  makes  it  clear  that  the 
Injunction  lo  stay  proceedings  In  a  state  court 
is  only  allowed  by  the  statute  Tor  the  purpose  of 
aiding  the  assignee  in  bankruptcy  to  discluuge 
his  duty  and  oi  protecting  the  proper^  of  the 
bankrupt  estate  for  the  equitattie  distribution 
among  the  creditors.  But  there  Is  no  Act  of 
Congress  from  which  can  be  Inferred  authority 
to  a  court  of  the  United  Stales  to  Issue  an  In- 
junction to  restrain  proceedings  of  a  state  court 
at  the  instance  of  a  purchaser  at  a  bankruptcy 
sale,  or  of  his  vendee. 

liie  right  of  the  assignee  in  bankruptcy,  b^ 
section  S(»7  of  the  Revised  Statutes,  to  maintala 
any  suit  touching  any  proper^  or  rights  of 
property  transferable  to  ur  vested  In  him  sgainst 
any  penon  claiming  an  adrersa  interest,  is  cut 
oft  bj  section  60S7  of  tbe  Revised  Sutulea,  by 
the  lapee  of  two  vears  from  tbe  time  tbe  cause 
of  acUcai  accrued. 

But  the  coatenUon  of  tbe  jdalntifl  in  Ibis  caae 
la  that  tbe  Bankruptcy  Act,  without  UmlUtloD 
of  time,  allows  a  purchasn-  at  a  bankruptcy 
sale,  or  his  vendee,  to  sue  out  a  writ  of  injunc- 
tion from  a  federal  court  to  restialn  proceed- 
ings la  a  state  court,  while  it  denies  that  right 
411 
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to  all  other  pereoiu,  except  the  udfoee  in  bank- 
ruplcy,  and  allow*  It  to  him  only  lor  two  yean 
after  his  cause  of  actioii  has  accrued. 


The  Kreumeot  against  the  Jurisdiction  in  thlx 
cnae  is  dear.  The  suit  was  not  brought  until 
loDB  after  the  lands  in  controversy  had  beeo 
sold  and  conveyed  by  the  asrignee,  and  the  pur 
chsser  had  been  put  in  possesdon.  Ndther  the 
aaalgneenoT  the  credilon  of  the  bankrupt  estate 
had  any  further  interest  in  or  concern  with 
them.  They  had  been  fully  administered,  the 
purchase  mooey  bad  been  paid  to  the  asdgpee, 
and  the  lands  no  longer  formed  any  part  of  the 
assets  of  the  bankrupt  estate,  and  no  proceed- 
ines  in  the  bankruptcy  court  could  have  snj 
reference  to  them.  There  Is,  therefore,  no  law 
lelstinE  to  proceedings  In  bankruptcy  whidi 


4M  [Bk.  26,  L.  ed.  407],  died  by  counsel  foi 
plaintiff,  mere^  decided  that  a  oourt  of  tht 
United  States  could  enforce  its  own  Judgment 
In  a  repleyln  ault  removed  from  a  state  court, 
by  enjoining  the  defeated  party  from  proceed' 
Ine  oa  the  replevin  bond  in  the  court  from 
nich  the  cause  bad  been  removed,  the  condl 
..anof  f "  '  •     " 


The  court  further  held  that  the  bil 
Sled  for  the  purpose  of  reetrdning  the  defend 
ant  was  merely  ancillaiy  to  the  repTevin  suit,  iti 
object  being  to  secnre  to  the  defendant  thereli 
thefrultsofhiB  judgment.  The  authcnl^  citec 
does  Dot  tend  to  sustain  the  Juiladlction  of  Uu 
court  in  this  case. 

Tnaoopj.   Test: 

James  H.  MoEenner.  dert,  Bnp.  Ooait,C  S 


•ei]     OIKOIHKATI,  NEW  ORLEANS  ajtd  TEX 
AS  PAOIFIO  R  R  00.,  Ffff.  in  Err., 

OOHHONWEAI/TH  OF  EEHTUOKT. 


LOUISTILLBun  NABHYILLS  R.  &  00. 


0HB8AFEAES,  OHIO  um  S0UTUWK8T 
SBfi  R  R  CO..  IV-  t*  Srr.. 


QmtHMttmal  law— 14th  Amtndmmt—"att 
mem  <^  ftwi"— "mhoI  pnUmm  if  iK 
lotM"— MliioMim  MM  (omiMm  tf  raorom 
■  ■    --    -      -       ^^ii 


proptrtf—Aatfih*  Itgiilaturt 
^Apras,  m8—eaUditf<tHe 

L  "DneproesM  of  lai^"  as  applied  to  proMed 
iDvator  tlieUiir  andaoOeotlODOf  tara,Soe*DO 
teiplr  nornqufivthe  rUM  to  woh  notloe  and  hear 
tour  as  awieoDsMei^a  SMnnrtal  toBw  valMKy  of  tbi 
I iwiilmMB ■iMTIniliiiniiiill    -  ■   --     ■       ■- 

f.  The  node  ofvalnlnc  pi 


SATt,  N.  O.  iin>  T.  1 
••KMaitekiiBar 
raanlTMl  brtbeBnt 
onld  waeh  pnsfdent 
•d  compaii7,orsacli 
.  retnnu  aod  tbIim- 
t  daf  of  Augnit  In 
tid  mdltoriluU  pro- 
and  TBluM  raqmnd 
and  in  audi 


taBng 


t,and 
to  make  the 


■itiRito  a  Board  <a 
eM  aDDuall7  at  the 
nankfort,  on  the 
I  each  year,  a  ma- 
a  quonim  for  the 
nd  at  the  said  meet- 
befoie  them  the  re- 
r  tliia  Act,  and  ai^ 
I  be  may  taBTemfiife 
mof ;  and  ihonld  the 
,  in  the  Judgment  of 
igL  or  too  Mw,  they 
H  lame  br  aproper 
i.  SaSdhowdahaU 
eedinga,  to  be  algtied 
It  anr  meeting:  and 
ttbonied  to  examine 
r  any  tsOroad  com- 
of  lu  propertT,  or'~ 
QT  ■nttable  dialnl 
Bd  bvtbem  for  that 
■IdboaidihallboM 
tour  rean,  aod  shall 
tat  doUan  per  day 
r  neocaaaTTezpenaet 
Avi»d«rf,  That  ttld 
jogar  period  of  time 
ae  year;  and  bef  we 
Irqipatntment,  they 
the  governor  of  tlM 
on  J  and  ImpartiaUr 
mben  of  aaid  Boaid 


byaootber^ 

itf  tazaOMifw  ctate 
e  in  any  jtu  levied 
bit  CoouaonwaMlth 
fed  noon  the  Tsloe 
rd.  of  the  railroad, 
«  of  exji  oompany; 
M>  for  the  porpoaM 
»nncinct,bwbldi 
dlt  located,  which 
Brfed  on  other  leal 
Id  le  heretir,  tofled 
ite  of  add  eompanv 


IwaforaMid  And 
oaid  ihall  have  ocND- 
'ear,  the  Auditor  of 
tj  the  clerk  of  eadt 
tto  aMsaed  tor  tax- 
:b  railroad  company 


Ing  lam  in  tbla  State,  autborlziag  the  a 
ment  and  tazatioa  of  tlu  property  of  nilnxul 
companiee  by  coontlee,  dnea  or  .Tioorporaled 
towns,  are  It^by  lepealed;  and  no  coud^,  dty 
or  incorporated  town  in  this  State  shall  here- 
after asaese,  levy  or  collect  anf  lues  on  the 
prt^wrty  of  rtmroad  comiMuIea  oi  this  Btate, 
except  •■  provided  bv  this  Act. 

"Bee  S.  AJl  taxes  levied  undsxtbo  provisions 
of  this  Act  shall  be  paid  oo  or  bafore  the  10th 
day  of  October  in  each  year;  and  for  a  failure 
to  pay  tlie  same,  the  officers  of  the  said  com- 
paniea  shall  be  subject  to  the  sune  penalties  to 
which  they  are  now  subject  for  a  future  to  p^ 
the  taxes  now  levied  by  law.  And  the  tuea 
in  behalf  of  the  Oommonwealih  may  be  recov- 
ered by  actkm  in  the  Fraokilo  Circuit  Court, 
and  those  in  behalf  of  the  coontlea  by  actio&i 
In  the  ooorta  of  dvQ  common-law  JuriadicticKi 
In  such  counties,  napecUvely. 

'■Sec  8.  That  all  laws  In  conflict  with  this 
Act  are  repealed. 

"Sec  T.  This  Act  shall  take  effect  from  its 
passage." 

The  powen  and  duties  oonfened  by  this  Act 
upon  toe  Board  (tf  Bqualiiatlon  were,  by  a 
sabaequent  Act  K>pn>ved  AprO  19,  1889,  do- 
volvea  upon  the  B«ud  of  BaUiood  Comlasion- 
ers,  appointed  tmder  an  Act  approved  April  «, 
1B8S. 

These  actions  wen  brought  in  the  Franklin 
Circuit  Court  In  pursuance  of  the  5th  section  of 
the  Act. 

The  cause  of  action  aminst  the  Cincinnati, 
New  Orleans  and  Texas  Padflc  Railroad  Com- 
pany was  set  out  in  the  petition,  according  to 
the  practice  In  Kentucky,  as  follows: 

"The  plaintiff  states  Uiat  the  defendant  la  a 
railroad  company  and  corootation,  and  Is,  and 
was  during  the  year  1888,  the  owner  of,  by 
lease,  and  operstuig,  a  line  of  railway  lying  in 
the  Btate  of  Kentucky  known  as  the  Cincinnati 
Southern  Beilway.and  the  same  construdedtm- 
der,  and  chartered  and  Incoiporated  by.en  Act 
of  the  General  Assembly  of  the  Commonwealth 
of  Kentucky,  entitled  'An  Act  to  anthoriie  the 
trustees  of  the  Cindnnati  Bonthem  Iiailw»  to 
acqidre  the  right  of  way  and  to  extend  aUne 
of  raDway  through  certain  counties  in  this 
Ckimmon wealth,'  approved  Febnary  18, 1873. 

"Fldntift  states  that  the  defendant,  for  Iba 
purpose  of  assessment  and  taxation  for  tiie  year 
i88a,  as  reqnlrad  by  law,  reported  to  the  Aud- 
itor of  Public  Accounts  of  the  Btate  of  Ken- 
tucky tbe  total  length  of  said  road  owned  and 
operated  by  It  OS  aforesaid  and  the  vahie  thereof 


per  mD 
d^iot  g 


irty.a*  report) 


property,! 

Plaiottll  stat« 

valuation  was  made  t4L 

Aoootmla  by  the  defendant,  the  Board  of  Bau- 
road  OommlssloneTS,  who  bv  law  constitute  a 
Board  at  BqaaUsattm  to  value  and  assees  the 
laQnod  properly  of  the  8lat^  after  bdng 
sworn,  as  required  by  law,  met  on  the  flrst  day 
of  Beptember,  1889,  at  the  office  of  the  auditor. 
Is  Fiiakfon,  and  with  a  majortty  of  told  beard 
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present,  constituting  a  quorum,  the  auditor 
plorad  before  them  the  valuations,  returns  and 
report  madu  to  him  bj  defeudant 

"  Plaintiff  states  that  said  Board  of  Eqnali- 
iBiioQ  continued  ila  Bittinga  from  day  to  day, 
as  provided  by  law,  of  which  the  defendant  had 
due  aotice;  and  plaintiff  avers  that  defendant 
did  appear  before  said  iMard  by  ite  officers, 
agcois,  and  attorneys,  and  presented  such  facts, 
figures  and  iuformatioii  and  argument  in  rela- 
tion to  the  valuation  and  assessment  for  tBX»- 
Uon  of  its  said  property  a^  It  saw  proper  to. 

"  PlaintifE  states  tiiat  said  board,  alter  a  full 
hearing  of  defendant,  br  her  officers,  agents, 
and  atlorneya,  and  a  full  consideration  of  said 
returns,  reports,  ioformatioQ,  and  arguments 
before  them,  vaiued  and  assessed  for  taxation 
for  the  year  I8S2  the  defendant's  line  of  re- 
read lying  in  this  Slate,  the  same  reported  by 
defendant  to  the  auditor,  together  with  the 
rolling  stock,  endues,  cars,  depot  grounds,  im- 
provetueots,  and  other  real  estate,  at  the  sum 

of  16,037,842,  and  on  the day  of  Bep- 

tember,  1882,  returned  and  filed  with  the  Aud- 
itor of  Public  Accounts  the  record  of  said  as- 
sessment and  valuation,  signed  and  attested,  as 
provided  by  law,  a  certified  copy  of  which, 
marked  'A,'  is  flied  herewith  as  a  part  hereof. 

"Plaintiff  stales  that  the  Auditor  of  Public 
Accounts,  before  the  10th  day  of  March,  1 
duly  notified  defendant  of  the  amount  o 
Bssesament  for  taxation,  and,  as  required  by 
law,  opened  an  account  with  defendant,  cbarg- 
bg  it  with  the  s-jm  of  $28,633.43,  the  amount 
of  tax  due  the  State  of  Kentucky  upon  said  as- 
sessment and  valuation  of  the  defendant'" 
proper^  for  the  year  1883  at  47^  cents  on  thi 
one  hundred  dollars,  wliich  is  the  rate  of  taia 
tion  prescribed  by  law  on  such  property,  and 
■U  oilier  real  estate  of  the  Commonwealth.  A 
oertifled  copy  of  said  account  is  filed  herawitb 
■B  a  port  hereof,  marked  'B.' 

"Flaindff  stales  that  the  defendant  i 

debted  to  Um  In  the  sum  of  (38,633.13,  i 

due  as  aforesaid  for  the  year  1882,  no  part  oi 
which  has  been  paid. 

"Wherefore  plaintiff  pn^  judgment  against 
the  defeadaat  for  said  debt,  and  mterest  from 
October  10,  1883,  utd  for  her  oosCs  and  all 
proper  relief," 

In  the  case  against  the  Louisville  and  Nash- 
ville Railroad  Company,  the  petition  Is  sub- 
stantially the  same,  except  the  averment  of  the 
valuation  of  its  lines  of  railroad,  which,  it  Is 
alleged,  were  valued  and  assessed  at  the  sum  of 
$15^31,406,  on  which  the  amount  of  tax,  at 
47i  cents  to  the  one  hundred  dollars,  is 
$73,736.68,  on  which  there  is  admitted  a  credit 
of  t25,000,  paid  January  23,  1833. 

The  taxable  property  of  the  other  plaintiff  in 
OTor,  the  Oliesap^ke,  Ohio  and  Southwestern 
Railroad  Company,  It  is  averred  in  the  petition, 
otherwise  substantially  the  same  as  in  Uie  other 
cases,  was  valued  and  assessed  at  $3,781,884, 
on  which  the  tax  levied  wns  |18,261.98,  which 
is  credited  wlUi  (6,788.83,  pi^  January  B, 
188a  ^>  > 

An  answer  was  filed  In  each  case,  but,  so  far 
as  they  labed  an  issue  of  fact,  they  were  with- 
drawn,and  the  causes  were  heard  on  demurrers, 
the  questions  of  law  being  such  as  arose  upon 
the  face  of  the  petitions. 

J'ldgmenta  were  rendered  in  favor  of  the 
41« 
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I,  to  return  to  the  Auditor  of  Public  Ac- 
counts, under  oath,  &  statement  showing  "  the 
'  total  length  ot  such  railroad,  includioK  ILe 
r  leneth  thereof  bejond  the  limits  of  the  Slate, 
ana  designating  its  lengtb  nithin  this  StaUs, 
I  and  in  each  county,  city  and  incorporate  town 
-  Iberein.  together  with  the  average  value  per 
I  mile  thereca,  for  the  purpose  of  being  operaled 
as  a  carrier  of  freight  and  passengers,  includ- 
ing nncincs  and  curs  and  a  list  of  the  depot 
grountS  and  improvements  and  other,  real  es- 
tate of  the  said  company,  and  the  value  there- 
of, and  the  respective  counties,  cities  and  in- 
corporated towns,  in  which  the  same  are  lo- 
cated. That,  If  any  of  said  railroad  companies 
owns  or  operates  a  railroad  or  railroada  out  of 
this  State,  but  in  connection  with  its  road  in 
this  State,  tbe  president  or  chief  officer  of  such 
company  shaU  only  be  required  to  rcium  such 
proportion  of  the  eodre  value  of  alt  its  rolling 
stock  as  the  number  of  miles  of  its  railroad  in 
this  State  bears  to  the  whole  number  of  miles 
operated  by  said  company  in  and  out  of  this 
Stale."  "• 

This  return,  made  by  Uie  corporation  through 
ttB  officers.  Is  the  statement  of  its  own  case,  m 
all  the  particularH  that  euter  iulo  the  question 
of  the  value  of  its  taxable  property,  and  may 
be  verifled  and  fortified  by  auch  explanations 
and  proofs  as  It  may  seem  fit  to  insert.  It  is 
laid  oy  the  A<>ditor  of  Public  Accounts  before 
the  Board  of  Railroad  Commissioners,  and  cod- 
stitules  the  mattrr  on  which  tbey  are  to  act 
They  are  tequired  to  meet  for  that  purpose  on 
the  first  day  of  September  in  each  year,  at  the 
office  of  the  auditor,  at  the  seat  of  government, 
when  these  returns  are  to  be  submitted  to  them. 
The  statute  declares  that,  "  should  the  valua- 
tion be  either  toohigh  or  too  low,  they  shall  cor- 
rect and  equalize  the  same  bj  a  proper  increase 
or  decrease  tbereof.  Said  board  sliall  keep  a 
record  of  their  proceedings,  to  be  signed  by 
each  member  present  at  any  meeting;  and  the 
said  board  is  hereby  autbonzed  to  examine  the 
books  and  propertv  of  any  railroad  comi>any, 
to  ascertain  the  value  of  its  [jroperty,  or  to  have 
them  examined  by  any  suitable  disinterested 
person,  to  be  appomted  by  them  for  that  par- 


iont^r  than  twenty  days  In  any  one  year. 

Theae  meetlnga  are  public,  and  not  sec._.. 
The  timr  and  place  for  holding  them  are  fixed 


by  law.    The  proceedings  of  tl 

Sulred  to  be  madematter  of  record,  and  authen- 
cated  by  the  signature  of  thequorum  present 
Anyone  interest^  has  the  right  to  be  present. 
In  reference  to  this  point,  tbeCourtof  Appeals 
of  Kentucky,  fn  its  decision  in  these  cases, 
says  (81  Ky.  «a,  512):  "As  we  construe  this 
Act,  although  In  the  nature  of  sn  original  as- 
wMsuient,  the  parties  had  the  right  to  be  heard, 
and  were  in  fact  heard  before  the  board  pjssinx 
on  the  question  of  valuation."  It  Is  aveTred, 
in  the  petitions  filed  in  these  actii>ns,  that  "de- 
fendant did  appear  before  sold  board  by  it* 
olBcen,  agents  uid  attorneys,  and  presented 
Rich  facu,  figures  and  infonnatlon,  and  argu- 
ment in  relation  to  the  vatuatlOD  and  asMO- 
ment  for  taxation  of  its  said  property,  as  itsaw 
proper  to";  and  "  that  said  board,  after  a  full 
bearing  of  defendant  bv  her  officers,  we  i 
and  attorney,  and  a  full  condderMlon  of  sa 
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returns,  reports,  InformK^on  and  argamenla 
before  them,  valued  and  aasessed  for  buation  " 
the  defenduit'a  line  of  railroad,  etc.  These 
svenuenta  are  not  denied,  but  stand  confessed 
hi  the  record  of  each  caae. 

It  is  said,  however,  in  answer  to  this,  bj 
counsel  for  plaintiffs  in'  error,  In  aivument, 
that  whalever  was  In  fact  this  sJIeged  hearing, 
it  could  onlv  have  beeen  accorded  aa  a  matter 
of  grace  and  favor,  because  it  was  not  demaad- 
able,  aa  of  right,  under  the  law;  and  conse- 
quentiv  bos  no  sacb  legal  value  as  attaches  to 
a  heai^g  to  which  the  lew  gives  a  lighL  and 
to  which  it  compels  the  attention  of  the  officer, 
under  on  imperaliv'  oblleatiou,  with  the  sense 
of  official  responsibility  Sa  impartial  and  right 
decision  wbioi  la  Imputed  to  uie  diachaige  of 
official  du^. 

But  such  la  not  the  construction  put  upon 
tbe  statute,  ea  we  have  seen,  by  the  Court  of 
Appeals  of  the  State,  nor  the  practical  con- 
struction, as  we  infer  from  the  averments  of 
the  pleadings,  put  upon  it  by  the  officers  called 
to  act  under  it.  And  K  the  plainllfiB  In  error 
have  the  constitutional  right  to  such  hearing, 
for  which  tbej  contend,  tbe  statute  is  properl  j  to 
be  construed  so  as  (o  recogntxe  and  respect  it, 
and  not  to  deny  IL  The  Constitution  and  tbe 
statute  wiU  be  construed  together  as  one  law. 
This  was  the  prindpla  of  construction  applied 
b;  this  coon,  following  the  decisions  of  the 
state  court,  hi  Neat  v.  Detawm,  108  U.  S.  B70 
[Bk.  26,  L.  ed.  067],  where  words,  denying  the 
right,  were  regarded  aa  stricken  out  of  the  State 
ConstituttoD  and  statutes,  by  the  controlling 
language  of  the  Constitution  of  the  United 
ftatea;  and  In  the  case  of  Cbetw  v.  TlitWartd*- 
ieortA  Board  ^Worka,U  C.B.  N.8. 180,  IM, 
In  a  case  wbaeaheoring  was  deemed  essential, 
it  was  said  bj  wniea.  J.,  "  that,  although 
there  are  no  pmltlve  words  in  a  statute  requir- 
ing that  the  party  shall  be  heard,  yet  the  Jus- 
tice of  the  common  law  will  supply  tbe  omission 
of  the  Lefrislatme." 

It  la  stiU  urged,  however,  that  there  Is,  net' 
withstanding  what  has  been  said,  no  security 
that  the  final  action  of  tbe  Board  of  Ballroad 
Commissioners,  ia  valuing  and  a>«essing  rail- 
road property  under  this  statute,  may  not  be 
tmequal,  unjust  and  oppressive;  and  that  either 
by  errra-  of  Judgment,  through  caprice,  preju- 
dice, or  even  from  an  intentioD  to  oppress,  val- 
uations may  be  made  whl<^  ore  excessive,  beoi^ 
ing  no  reasonable  relation  to  what  b  fall  and 
Just,  and  fixed  arUtrarily.  based  Ddther  ni 
actual  evidence  nor  an  honest  estimate.  ' 
the  same  sapposltlona  may  be  indulged  in,  In 
oppodtion  to  all  contraiy  preanmptRins,  with 
reference  to  tbe  final  settoD  of  any  tribunal  ap- 
pointed to  determine  tbe  matter,  however  care- 
fully constituted,  and  however  corefull  v  guard- 
ed in  lis  procedure,  and  whether  Judidal  or 
odmialstraUve.  Such  posdbilities  are  but  the 
Decessary  imperfections  of  all  human  Institu- 
tions, and  do  not  admitof  remedy;  at  least  no 
revIsoi7  power  to  prevent  or  redress  them  en- 
ters Into  the  Judidal  ^vtem,  for,  by  the  mp- 
poaitioo,  its  admhilstrattoD  Is  itself  subject  te 
the  same  imperfections. 

But  whatever  relief  courts  of  Justice  mny 
afford  aralnst  the  Injuries  amtrehended,  when, 
tn  fact,  Uiey  have  reanlted.  Is  secured  to  the 
plaintiOs  in  error  by  tbe  vety  statute  of  which 
418 
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they  complain.  For  the  valonUoi 
property,  under  that  Act,  and  the 
the  taxes  thereon,  are  not  final,  in 
tbey  constitute  a  charge  upon  the 
Ject  to  tbe  lai,  or  a  liubility  fin^ 
poration  owniig  iL  Tbot  refill 
toined,  and  tbe  lax  actiiBlty  coJle 
suit,  as  provided  In  ibe  fifth  sei^t 
ute,  either  against  the  officers  of  t 
for  penalties  incurred  by  a  foilur 
taxes  levied,  or  for  the  recovery 
themselves,  by  action  in  tbe  Fnii 
Court,  or  In  the  courts  having  ji 
the  counties,  for  the  taxes  payabli 
BpecUvelj.  The  case  is  thus  broi 
and  di^inctiy  within  the  decl^on 
V.  Jfeie  OtUotu,  96  U.  S.  97,  IM 
ea.  616,  619],  where  it  was  held 
ever  by  the  laws  of  a  Blate,  or  by 
Ity,  a  tax,  assessment,  servitude  i 
den  Is  Imposed  upon  property  fi 
use,  whemer  it  be  of  the  wholi 
some  more  limited  portion  of  the 
and  those  laws  provide  for  a  mod 
Ing  or  contesting  tbe  char^  thuB 
the  ordinary  courts  of  Justice,  wil 
to  the  person,  or  such  proceedin) 
the  property  as  Is  appropriate  to  1 
the  case,  &e  Judgment  in  siicb 
cannot  be  said  to  deprive  the  owni 
erty  without  due  process  of  1 
obnoxious  it  may  be  to  other  objt 
this  is  the  principle  that  was  foi 
subeequent  case  of  Hagar  v.  Red 
Inet.  ill  U.  8.  701  [Bk.  28,  L.  i 
that  case,  the  statute  of  CalifomL 
f erred  the  jurisdiction,  authorize( 
going  either  to  the  validity  or  to  I 
the  tax  assessed,  to  be  pleaded. 
les  may  be  pennitted  in  such  case 
is  a  matter  that  depends  upon  I 
pro\-i»on8  of  tbe  law  of  the  Juri 
tbe  absence  of  such  provisions,  ai 
pie  of  general  Jurisprudence,  It  i 
that  any  defense  is  admissible  whi 
the  Illegality  of  the  proceeding,  n 
alleged  assessment,  whether  be 
violation  of  tbe  local  law  which  i 
conferring  the  authority  upon  wb 
or  because  It  constitutes  a  denial 
cured  to  the  party  complaining.  1 
tuUon  of  the  United  States.  Tl 
now  under  review  were  rendered 
actions,  BO  that  we  cannot  escap 
alon  that  there  is  no  ground  for  tl 
enx>r  u>  contend  that  tbey  have  t 
without  due  process  of  law. 

The  plaintiffs  In  error,  bowev 
pose  a  defense  below,  legitimate 
arising  under  the  Constitution  c 
States,  namely:  that  tn  tbe  proce 
Board  of  Railroad  Commismoneri 
the  valuation  and  assessment,  un 
April  8, 1878,  tbey  were  several; 
equal  protection  of  the  laws,  co 
Fourteenth  Amendment  to  the 
As  this  defense  was  overruled  by 
Appeals  of  Kentucky,  another 
tion  is  presented  which  we  ore  t 
examine  and  decide. 

The  discrimination  against  rai 
nies  and  their  property,  which  ia 
complaint  aa  beir;  unjust  and  u 
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t,  fa)  the  legiilatloii 
t,  railroad  property, 
idaHedby  itaelfas 
ate,  inch  at  famu 
I  todUteiait  means 
line  tbrtr  vtlue  for 
iffeilng  aswell  from 
rty  of  ooipontloiu 
lea,  mcb  as  bridge, 
infactaring,  ga>  and 
latter  lepnt  to  the 
!  of  ihdr  propertf, 
>•  «  tax,  upon  each 
nhie.  a  sum  equal 
le  same  value  of  real 
ud  Talustioni  an 
lerfect  asMaameDls, 
IDT  board  or  court. 


xilo  be  levied  by  a 
leacripHons  of  prop- 
I  Veft  to  the  discretion 
nd  there  U  nothiDg 
of  property  for  pur- 
'aluadoD  of  diSerent 
loda.  The  rule  of 
B  subject,  only  re- 
methods  to  be  Ko- 
constltneDts  of  mw 

raU  equally  and 
■imllar  rlrcnm- 
ictltxi,  therefore,  to 
u  between  railroad 
nrtlotu  in  tbe  meth- 
)y  which  the  valoe 
bed.  Tfae  different 
>ropeTty  Justifr  the 
set  whldi  the  discre- 
seen  lit  to  Impose, 
jtelaiurebas  dtoseo 
QMS  of  taxation,  real 
with  fanning  lands 
nse  as  impintiTely 
it  of  tbe  same  ma- 
D,  in  tbe  process  of 
!  taxation.  Calliog 
«s  not  oblfterate  the 
<ea  them,  and,  ae- 
on In  BTirnment,  as 
tbst  a  rafiroad  run- 
aties  is  valued  and 
dal  board  orgauiied 
r  real  eatai«  It  valued 
The  dnal  point  of 
Md  to  this:  In  the 
e,  it  Is  said,  when 
rshiatloo.  It  It  sub- 
Kxrisors,  who  may 
lot  so  ■■  to  increase 
xpayer,  and  an  op- 
ing, upon  testimony 
lad  with  a  right  of 
a  eonnty  Judge,  and 
taxitequU  to  fifty 
t  This  is  contrast' 
Le  cane  of  railroad 
■r  Baflroad  Commls- 
ed  tbrre  is  no  notice 
e  vslaattoo  returned 
ipeal  aDowed  if  It  Is 

rwerer,  is  apparent 


rather  than  real.  An  examination  of  the  stat- 
utes shows  that  tbe  original  valuation  of  the 
assenor,  In  case  of  ordinary  real  estate,  is  con- 
clusive upon  the  taxpayer,  do  matter  how  un- 
satisfactoiy;  ana  the  aiqieal  allowed  is  only 
from  the  action  of  the  boaid  of  sapervlsora,  in 
case  they  undertake  to  increase  the  valuation 
made  by  the  assessor.  But  in  the  case  of  r^- 
road  proper^,  no  board  has  anthori^  to  in- 
crease tbe  ordinal  aaseasmentmade  by  the  Rail- 
road CotnmissioDers,  and  there  it,  therefore,  no 
case  for  an  appeal  dmllar  to  that  of  the  owna 
of  ordinary  real  estate. 

But  were  It  otherwise,  the  objection  would 
not  be  tenable.  We  have  already  decided  that 
the  mode  of  valuing  railroad  property  for  tax- 
ation under  this  statute  Is  due  process  of  law. 
That  being  so,  the  provision  securms  the  equ^ 
protection  of  the  Laws  does  not  req^re,  in  any 
case,  an  ^>peal,  although  It  may  be  allowed  In 
respect  to  other  persons  differently  situated. 
This  was  expressly  decided  tpy  tUt  court  in  the 
case  of  ^iMnirJ  V.  Z«wm,  101  U.S. 33,80 [Bk. 
26,  L.  ed.  esa,  998}.  It  was  there  said  by  Mr. 
JuMtiee  Bradley,  delivering  the  opinion  of  Ute 
court  and  spoking  to  this  ptrint,  that  "tbe 
last  restriction,  as  to  tbe  equal  protection  of  Uia 
laws,  la  not  violated  by  any  diversity  in  the 
Jurisdiction  of  the  several  courts,  an  to  subject 
matter,  amount  or  Ilnallty  of  deddon,  U  all 
persons  within  the  territorial  limits  of  their  re- 
spective Jurisdictions  have  an  equal  right.  In 
like  cases  and  under  like  drcumstances,  to  r^ 
iOft  to  them  for  redresi."    The  right  to  clas- 


oature  <d  tbe  property  and  tbe  discretion 
vested  by  tbe  Constitution  of  the  State  in  its 
Legialatoie,  and  necessarily  involves  tbe  right, 
on  Its  part,  to  devise  and  carry  into  eOect  a 
dlstiDct  scheme,  with  diSennt  tribunals,  la  tbe 
to  value  it.    If  such  a 


fets  from  tbe  mode  of  valuing  other  deacrip- 

tlonsa&d  fTajw  of  — ^ — "— ■*  *-*  "- 

sidered  as  a  denial  o 
tbeUwt. 

We  see  no  error  in  tbe  several  Judgments  ot 
the  Court  of  Appeals  of  Kentucky  In  these 
cases,  ttnd  ti^  otv  aeeor^ngli/  ^fflrmtd. 

Jfr.  AsMm  Bl»t«hfi>vd  did  not  sit  in  these 
cases,  nortake  any  part  in  their  dedrion. 
nosoopj.   Ttst: 


JAJOS  EACHUB,  Appl.. 


JOSHUA  B.  BROOUALL. 


Llnvtowof  ttaesUteottheut,tt«Milr  U 


tlon  covered  bv  l«ii 
In  tiM  partioular  o 
scribed.    It  oould : 


SUFBBME  COUBT  0 


•  ralmie  for  a  pcooen. 

[No.  19J 
Argxied  Oetolw  n,  I8SS.    Jjiieided  Ifm.  16,  lass. 

APPEAL  from  the  Clrcait  Court  of  the  Unti- 
ed Sutefl  for  tbe  Easten)  District  of  Peim- 
•jItiidU. 

The  bistoiT  and  facta  of  the  case  appear  in 
the  opialon  of  the 

—  Bk^iVaftvH, , 

r  BUptuuOf 

Tor  apDellant: 

If  B 

t1 

c,  where  the  original  patent  had  mistakenly 
claimed  a  mecbanum. 

Pmeder  Co.  v.  Poadtr  Works,  98  U.  8.  12« 
(Bit.  35,  L.  ed.  IT);  Jamet  t.  CaiapbeU,  104  U. 
8.  850  (Bk.  26.  L.  ed,  78e);ifoiWT.  .ffife,  104 
U.  8.  737  (Bk.  28,  L.  ed.  810);  Wing  v.  Anr 
ttony.  106U.  8.  l43  (Bk.a7.  L.  ed.  110);  Tilghr 
man  v.  Pniefor,  102  U.  8.  706  (Bk.  28,  L.  ed. 
279). 

An  aaalysU  of  these  decisions  wbich,  on  ft 
Buperficlal  examination,  would  seem  to  conflict 
with  appellant's  position,  will  show  that  ihey 
condemn  the  claiminitof"proceasea"hy  reissue 
in  onljtwo  classes  oi  cases: 

a.  Where  the  process  of  the  reissue  la  differ- 
ent from  that  of  the  original. 

b.  Where  the  word  "  proceea  "  in  thereinue 
is  only  a  cover  for  claiming  a  principle  or  ab- 
stract idea. 

In  the  case  at  bar  neltber  of  these  objecttona 

Mr,  CIimrl«s  H.  Penny^ftcker,  for  ap- 
pellee: 
Theoriginal  patent  is  for  ■  "  machine."  Tbe 

reissue  Is  lor  a  ''  process." 

See  Heaid  *.  m»,  104  H.  S.  758  (Bk.  20,  L. 
ed.  8;)  Mfg.  Oo.  v.  Cbrtm,  108  U.  8.  786  (Bk. 
30.  L.  ed.  ei(^;  MoMtt  t.  Bogen.  106  U.  8.  438 
(Bk,  27,  I*  ed.  76);  fliwder  Cb.v.  Powder  Worka, 
98  U.'B.  126  (Bk.  26.  L,  ed.  77);  Jama t.  Camp- 
UU,  104  TT.  8.  877  (Bk.  36.  L.  ed.  794);  Wiiio  v. 
Anthony,  108  U.  8. 142  (Bk.  27,  L.  ed,  110). 

Mr.  Jvitiee  Mattkeira  delivered  the  opin- 
ion of  the  court: 

The  bill  in  equity,  which  was  dismissed  on 
the  merits  by  the  decree  appealed  from,  was 
filed  by  the  appellant  to  rtatrain  the  alleged 
infringement  of  reissued  letteis  patent]  No. 
6,815,  dated  March  2,  1875.  based  on  theorigi- 
nal  patent.  No.  143.154,  dated  August2e,  1878, 
issued  to  James  Bacbus,  the  complBinaet. 

The  speciflcatiou  forming  part  of  tbe  original 
patent,  as  set  out  in  the  record,  is  as  follows; 

"Be  it  known  that  I,  James  EacfauB.  of  Coates- 


cbine  for  Cutting  Paper  Boards,  of  which  the 
following  isa  specification: 

' '  The  nature  of  mv  invention  consists  in  com- 
bining six  adjuslable  circular  saws  upon  two 
abafls,  set  at  any  angle  toencb  other,  and  atwi>- 


carry  the  material  to  be  cut.    Tbe  object  of  Che 
invention  is  to  trim  (md  cut  bt^vv  paper  used 
in  the  manufacture  of  books  and  boxes. 
"Figun  1  is  a  front  view  of  my  invention. 


■HB  USITKD  STAxn. 

Fig.  3  a  dde  elevation,  and  Fij 
plan. 

'  In  Hg.  8,  E  is  the  frame,  wl 

strongly  constructed,  and  in  the 
B  B  and  T  T  are  guides  on  frai 
two-way  carriage,  constnicled  in 
as  to  play  freely  upon  guides  B  E 
and  F  ore  saw^b^ta  mounted  u) 
tvearlngs  bolted  to  frame  E.  C  ' 
are  circular  saws,  secured  upon  i 
by  adjustable  collars. 


"  Upon  carriage  A.  Fig.  8,  is  | 
paper  to  be  cut.  The  pile  Is  ( 
number  of  large  sheets,  bb  they  i 
the  paper-macnine.  The  carriagf 
upon  the  guides  B  B.  saws  8 
through  the  paper;  ttienoeat  ligt 
first  direction  upon  ^idea  T  ' 
cutting  through  tbe  pile  in  the 
the  result  of  the  operation  beii 
edges  and  cut  each  sheet  in  foui 

"  The  saws  can  be  adjusted  i 
and  F,  so  as  to  trim  and  cut  th< 
desired  size. 

"  Imake  no  claim  to  the  arrai 
cular  saws  and  cairia^  workin 
for  tbe  purpose  of  cuttmg  logs,  b 
wood  of  any  kind,  or  any  other  i 
paper;  but 

"  The  combination  of  shaft  D 
8  8  H  and  C  C  C.  carria^  A.  an 
the  purpose  of  cutting  buiders'  ai 
paper,  suiatantially  oa  shown  ai 

The  drawings  referred  to  are  i 

(8ee  next  page.) 

The  drawings  accompanying 
tion.wliicb  form  partof  thereiBs- 
tbe  same  as  tbe  original,  except 
as  Figure  4,  which  was  added, 
portant  The  specification  of  th 
ent  ia  as  follows: 

"Be  it  known  that  I.  Jami 
Coalesville.  in  the  0>nnty  of 
State  of  Piennsylvania,  have  ii 
and  improved  Process  of  Cutting 
of  which  Ihe  following  is  adescnj 
being  had  to  the  accompanying 

"  Fig.  1  is  a  front  view  of  m; 
conducting  my  process.  Fig.  3 
tion  of  such  machine.  Pig,  8 
and  Fig.  4  ia  a  detail  of  a  saw  in 
ting.  , 

"Similar  letters  of  reference 
sponding  ports  in  tbe  several  figi 

"  The  object  of  this  invention 
cut  hea^  paper  used  in  the  n 
boxes  ana  books;  and  it  consists 
tbe  paper  while  in  a  wet  state.as  li 
the  paper-making  machineito  th 
cular  cutters  having  serrated  e 
the  sheets  are  cut  evenly  and  ecoi 
the  trimmings  can  be  returned 
machine  without  regrinding  or  ol 

"In  the  annexed  drawings 
sented  on«  practical  form  of  a  nu 
ducting  my  process;  but  I  desir 
stood  as  not  confining  myself  lo  t 
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in  its  apedflcatioD.  Vanee  t.  Oampbdl,  1 
Black.,  187  [66  U.  8.  bk.17.  L.  ed.  1681;  £Krun 
▼.  IKper,  91  U.  B.  87  [Bk.  28,  L.  ed.  2M]. 

Fiom  thftt  eTidenca,  it  appeare  tbat,  at  tbe 
time  of  tbe  alleged  inventioD  of  the  appellant, 
uid  for  man;  ^ears  prior  thereto,  paper  boards 
for  bookbinding  or  for  making  boxes  were 
cat,  trimmed  or  separated,  while  in  a  wet  or 
mtdst  state,  u  the  paper  In  aheeta  came  from 
tbe  mil],  by  meana  tA  a  hand  saw,  sometimes 
with  teetb,  and  sometimes  groiind  with  a 
curved  line  to  a  sharp  edge.  Thu  was  tbamode 
or  ptoceeain  mjlTersal  use.  Heavy  paper  com- 
ing from  the  machine  in  &  dry  condition  was 
cut,  for  simllaT  purposes,  in  one  directitm  by 
means  of  rolling  sbears;  that  is,  revolTing  dr- 
cnlar  (Uses,  operated  on  a  shaft,  their  edges 
ground  to  an  angle  of  about  sixty  degrees,  the 
same  as  a  pair  of  scissorsi  and  in  the  other  di- 
rection by  straight  Bheara,  acting  like  ordinary 


It  is  manifest,  from  this  state  of  the  art,  that 
it  was  not  open  to  the  appellant,  at  tbe  time  he 
applied  for  his  patent.to  claim  as  bis  inventioQ 
tbe  discovery  ibat  heavy  paper  inl^ded  for  tbe 
Qse  of  bo<&blDderg  and  boxmaken,  conld 
best  be  cut  into  proper  shapes  and  sizes,  while  In 
wet  sheets,  as  they  came  from  tbe  machine; 
nor  Uiat  the  cutting  could  boat  be  performed  by 
cotters  with  serrated  edges;  for  this  was  mat- 
ter of  general  knowledge  and  common  prac- 
tice. 

Accordingly,  In  tbe  spedflcation  to  bis  orig- 
inal patent,  he  declared  the  nature  of  his  In- 
vention to  consist  "  in  combloiDg  six  adjusta- 
ble dicular  saws  upon  two  shafts,  set  at  any 
angle  to  each  other,  and  a  two-way  carriage 
supported  by  a  frame,  and  provided  with 
guides  so  as  to  work  easily  and  carry  the  ma- 
terial to  be  cut."  Then  follows  a  descriptioo 
of  tiio  machine  which  nmtaiiu  thta  combine 
don,  and  of  tbe  mode  of  operating  it,  so  as  to 
effect  tbe  result  of  cutting  tbe  large  wet  sheets 
of  heavy  paper,  placed  on  the  frames  for  that 
purpose.  In  both  directions,  into  smaller  sheets 
of  any  de^red  sizes.  This  description  refers  u> 
the  drawings,  which  show  tbe  machine  with 
all  its  parts,  and  their  relations  to  each  other, 
bi  Uudr  combination. 

But  none  of  these  parts,  either  in  their  con- 
stmction  or  mode  of  operation,  or  general 
function,  are  novel;  for  saws  and  sbaits,  and 
frames  for  carrying  material  to  be  cut,  had  beea 
in  common  use  for  cutting  other  material,  and 
were  well  known.  Accoraingly,  tbe  appellant, 
in  his  specification,  enters  an  express  dis- 
claimer as  to  all  such  nses.  and  the  comUnft- 
tiona  and  arrangements  of  well  known  machin- 
ery by  which  they  bad  been  effected.  He  says; 
"I  make  no  claim  to  the  arrangement  of  cir- 
cular saws  and  carriages,  workinr  upon  guides 
for  the  purpose  of  cutting  logs,  blocks  of  w—-' 
wood  of  any  kind,  or  any  ouermaterial  ei 
.  paper."  And  thereupon  stalfia  bis  claim,  pre- 
cisely, as  follows:  "  The  combination  of  shaft 
D,  shaft  F,  saws  8  B  S  and  C  C  C,  carriage 
and  frame  E,  for  the  purpose  of  cuttine  Dh 
ers'  and  boimakers'  paper,  substantially 
shown  and  described." 

It  is  pl^,  then,  that  the  only  invention  i 

htbited  In  the  drawing,  or  described  in  the 
spedllcations  of  the  onghial  patent,  consists  in 
tbe  particular  organization  of  the  madilne  de- 
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SOPBXn  COUBT  OF  TBK  UMFTSD  tta^TMl 


authoililiis  the  Moot  tucli  lands,  or 
rtsbt  ot  poMBBdOD  (Utter  the  locu  01 


to  aogulie  Uie 
■tocmornilM 

"  BTttwSiU  ■eem'uut'there  laur  be  an  entir  of  a 
town  alto,  even  tbousb  vtthlo  lt>  limlta  mlneial 
lands  are  fouBd,  tbe  enliT  and  the  patent  bslntc  lo- 
operatlTeBi  to  all  land*  knoirnaltlie  time  to  M 
TBluaUe  (or  Ita  mlnerata,  or  dlaoorered  to  be  ■uoh 
before  their  uooupetlon  and  ImproremeDt  for  resl- 
deuoea  01  biHlnev  under  tlie  town-ette  title. 

[So.  on.] 
Submitted  Oa.  H,  188B.  Steided  Aoo.  16, 1881. 


Statement  of  the  caae  bj  Mr.  JvtUee  Fieldi 
This  la  ■&  BCdon  to  recow  a  pared  of  mio- 
tmX  land,  dtnated  In  the  county  of  JjKvnatx, 
'  In  the  TenHarj  at  Dakota,  claimed  br  tbe 
plalntlfl  under  a  patent  of  uie  United  Btatea 
bearing  date  on  the  Slat  of  January,  1883.  The 
compile  allies  that  on  the  20th  of  Noram- 
her,  1877,  the  plalntift,  being  In  the  sctual, 
eable  and  exclusive  pOHBeasioD  of  tbe 


peaceabl 
h^Tmed 


{sen,  filed  his  application  In  tbe  United 
Land  Office  at  Deadwood,  in  that  couiit}|  and 
TefritoTT,  to  enter  the  luid  as  a  placer  mining 
claim;  tbat  on  the  SlM  of  January,  1878,  be 
aleied  the  same  and  paid  the  govemmeut 
price  therefor,  and  tbat  on  the  Slst  of  Januuy. 
1883,  &  patent  of  the  United  Stales,  conTeying 
a  feehsimple  title  to  the  land,  was  executed  and 
delivered  to  him,  the  latid  being  described  as 
ttdneral  entry  No.  8,  and  mineral  lot  No.  S8; 
that  while  thus  the  owner  and  In  possession  of 
thepremises  tbe  defendant, oa  or  about  tbe  Ist 
of  Julv,  1878,  with  full  notice  of  tbe  plaintiffs 
Htle,  unlawfully  and  vrrongfuUy  entered  upon 
a  portion  of  the  premises,  which  is  particiilsrly 
described,  and  ousted  the  plaintiff  therefrom, 
and  has  ever  since  withheld  the  possession 
thereof,  to  his  damage  of  five  hundred  dollars. 
The  complaint  also  alleges  that  the  value  of 
tbe  renlB  and  proQta  of  tbe  premises  from  the 
entry  of  the  defendant  has  been  (800;  and  It 

Cfs  Judgment  for  the  possession  or  tbe  prem- 
,  for  uie  damages  sustained,  and  for  the 
rents  and  profits  lost 

Vo  tbe  complaint  tbe  defendant  put  In  an 
answer,  admitting  that  on  tbe  30th  of  Novem- 
ber, 18T7.  the  plaintifr  filed  In  the  United  States 
Land  CMBce  his  application  for  a  patent  of  tbe 

gacer  mining  clum,  described  as  mineral  lot 
o.  68:  that  it  Includes  the  premises  In  contro- 
versy; and  that,  on  the  Slst  of  January,  1878, 
the  pMndfl  ptdd  to  the  receiver  of  the  Land 
OfBcc  tbe  price  of  the  lend  per  acre,  and  r 
ceiv^  from  Qie  register  and  the  receiver 
certificate  or  receipt  therefor,  which  payment 
and  receipt  are  commonly  called  an  entry. 

Tbe  answer  also  contains  two  special  pleas, 
by  way  of  counterclaim,  upon  which  affirma- 
tive relief  is  asked;  namely,  that  tbe  plaintift 
be  decreed  to  be  a  trustee  of  the  prenuses  for 
the  d^eodant,  and  be  directed  to  convey  them, 
or  an  interest  in  them,  to  him,  or  to  allow  tc 
him  compensation  for  improvements  thereon. 
In  tbe  first  of  these,  it  sets  up  various  matters 
as  grounds  to  charge  the  plauitiff,  as  truatee  of 
the  premises,  for  the  defendant.  In  tbe  second 
•pedal  pica,  It  alleges  Improvements  made 
upon  the  premises,  either  by  the  defendant  — 
4S4 


his  grantor,  as  a  gr(.uiid  for  coi 
der  tbe  statute  of  tbe  Territorj . 

In  tbe  flnt  special  plea  the  an 
itantiall;  as  follows:  That  on  tb 
77,  the  d^  on  which  t] 
Uans  was  ratified,  by  w 
in  Lawrence  Coonty  were  first 
tlement  and  occupation,  the  la) 
minetal  lot  No,  68,  tog^her 
amount  of  other  land  In  ftsimm 
was  appropriated,  set  i^art,  am 
town-site  purpoeee;  and,  as  such 
and  laid  out  into  lota,  blocks,  i 
leys,  for  muiddpal  ponxiees  a 
was  then,  and  has  ever  Imce  bo 
called  the  town  of  Deadwood; 
then  contained  a  population  of  ti 
habttauts,  and  about  five  huni 
used  as  reddencea  or  for  bushie! 
agriculture;  that  tbe  town  was 
ever  rince  been,  the  center  of  b 
ness  west  of  tbe  Missouri  River  1 
of  Dakota,  and,  at  tbe  commen 
actloQ,  contained  a  population  ■ 
thousand  inhabitants,  and  bull 
provcments  of  tbe  value  of  abc 
dollars;  that  the  land  In  contro 
of  the  lots  originally  laid  out  an 
town-site  purposes,  and  has  alw 
occupied  by  tne  defendant  or  hi 
the  buildings  and  improvemen 
tbe  purpose  of  business  and  trad 
agriculture;  tbat  the  placer  mit 
which  the  plaiatlft  filed  hia  ap 
patent,  as  alleged  in  the  compla 
cated  or  claimed  by  him  or  an; 
until  after  the  selection,  setHen 
appropriation  of  tbat  and  adja 
town-site  purposes;  and  that,  c 
Jiily,  1878,  the  town  of  Deadwt 
corporated,  the  probate  Ju^e 
County  entered,  at  tbe  local  I 
said  town  site,  paid  the  govemm 
for,  and  received  from  its  office 
the  money  and  a  certificate  shoi 
and  purcnase  by  him  in  trust  fc 
benefit  of  the  occupants,  Inclnd 
ant;  and  that  such  town  site  em 
covered  by  the  plalntifTs  patent 

The  answer  further  alleges, 
tbat  thereafter,  on  the  lOtb  of  A 
Oommiasiooer  of  the  General 
Washington  ordered  a  hearing  1 
office  In  Deadwood,  between  th 
the  probate  Judge,  as  trustee  foi 
of  tbe  town  site,  as  to  tbe  cbara 
for  mineral  purposes;  at  which 
not  disputed  that  the  defendant 
cnpantsof  town  lots  In  Dead' 
prior  appiopriators  of  the  land; 
missioner  refused  to  allow  the  ( 
any  other  fact  than  the  miner 
the  iDd,  holding,  as  a  proposlt 
cisiTC  of  and  controlling  tiiecas 
of  the  THUiies,  that  tbe  only  q 
tbat  could  be  considered  was 
non-mineral  diaracter  of  the  lai 
fact  of  the  prior  occupation  tui 
of  the  land  for  town-site  purpoi 
fer  any  tights  upon  the  oocu 
register  and  the  receiver  followt 
tions  and  decided  the  controva 
the  ground  of  the  mlnecd  d 
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cooDiercloim  in  ilie  defcniinni'*  fnvor  agniDst 
him,  whicli  was  siisuiincd,  with  leave  to  Om 
defendant  to  flle  an  amended  answer.  The  da- 
fendnnt  refused  to  amend  and  elected  to  atand 
on  Ilia  pleadingB,  Judgment  was  therelora 
entered  for  tbe  plalndfl.  On  appeal  to  the  Su- 
preme Court  of  the  Territory,  the  Judgment 
vraa  affirmed,  and  the  case  is  brought  to  thi* 


r.  PlowmMi,  for  appel- 

B. 

Mr.  JvHiu  Pi*ld  deliverod  the  opJoion  of     I«0] 
the  court.  ,    , 

The  principal  question  presented  by  the 
pleadings  for  our  conslderalton  la,  whether, 
upon  the  public  domain,  title  to  mineral  land 
can  be  acquired  under  the  laws  of  Coogreas  re- 
lating tu  town  sites.  The  plaintiff  asserts  dtlo 
to  mineral  land  under  a  patent  of  the  United 
States  founded  upon  an  entry  by  him  under  the 
laws  of  Congress  for  the  sale  of  minera]  lands. 
The  defendant,  not  having  the  lecal  title,  clalmt 
a  better  right  to  the  premises  by  virtue  of  ft 
previous  occupation  ot  them  by  hia  grantor  U 
a  lot  on  a  portion  of  the  public  lands  appropri- 
ated and  used  as  a  town  site,  that  is,  settled 
upon  for  purposes  of  trade  and  business,  and 
not  for  a^culture,  and  laid  out  into  streets, 
lota  blocks,  and  aUeys  for  that  purpose. 

In  several  Acu  of  Congress  relating  to  Uie 
nublic  lands  of  the  Uniled  States,  parsed  be- 
fore July,  1668,  lands  which  contained  miner- 
als were  reserved  fromsaleorolher disposition. 
Thus,  tbe  Preemption  Act  of  1B41  eiceptstrom 
preemption  and  sale  "lands  on  which  we  situ- 
ated any  known  salines  or  mines  (»>  oM..  at 
I^  458  chap.  16,  sec.  lO);  and  the  Act  of  IBM, 
extending  to  California  the  privilege  of  settle-  [40I] 
ment  on  unsurveyed  lands,  previously  autho- 
rized in  certain  States  and  TerritorfM,  con- 
tains a  clause  declaring  that  the  provisions  of 
the  Act  •■shall  not  be  held  to  authorize  pre- 
emnlioo  and  settlement  of  mineral  lands."  {13 
Blat  at  L.  410,  chap.  8«,  sec.  7.)  Similar  ex- 
ceptions were  made  in  grants  to  different 
States,  and  in  grants  to  aid  in  the  construction 
of  railroads.  Thus,  in  the  grant  to  California 
of  ten  sections  of  land.for  the  purpose  of  erect- 
ing the  public  buildings  of  that  State,  there  w 
KDroviso  "thatnone  of  said  selecllona  shall  be 
mide  of  mineral  lands."  (10  Blat.  at  L.  cbw- 
146  aecia.)  And  in  thegronts  to.theUuionlV 
dfic  IWlroad,  and  its  associated  companies,  to 
aid  in  the  building  of  the  trans-conlineDtal  roll- 
road  and  branches,  there  is  a  proviso  declaring 
that  aU  mineral  lan(l^  other  than  of  coal  and 
iron,  shall  be  excepted  from  them.  (13  Stat,  at 
L  489.  chap.  IM,  sec, 8;  18  Slat.  atL.  858,  chap. 
316  sec.  4.)  A  similar  exception  Is  made  in 
arants  for  unlvendtios  and  schools:  and,  in  Ibe 
raw  allowing  homesteads  to  be  selected  it  is 
enacted  that  mineral  lands  shall  not  be  llaine 
to  entry  and  setUement  for  that  puiposc 
^  the  Act  o(  July  26,  1866.  tbU  pol.cy  of 
reserving  mineral  lauds  from  sale  or  grant  was 
chuiged  That  Act  declare  that  the  mine»l 
lands  of  the  public  domaio  were  free  and  opm 
to  ezploraUtm  and  oaupation  by  aU  dllMUS  Of 
the  Uniled  Stales,  and  persons  w;ho  had  de- 
clared their  intention  to  become  cltiieMjrub- 
Ject  to  such  regulations  as  might  ba  prMcnwn 
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not  In  cmifllct  with  the  lana  of  the  United 
States.  (14  StaL  Bt  L.  chap.  S62,  sec.  1.)  It 
then  provided  foe  acquiring  by  patent  the  title 
(O  "  veins  or  lodea  oF  quartz  or  other  rock  in 

g'ace,  bearlngeold,  silver,  cinnabar  or  copper." 
n  the  9th  of  July,  1870,  this  A.ct  was  amended 
•0  as  to  make  plarar  claims,  including  all  fonns 
of  deposit,  "  excepting  veins  of  quartz  or  oilier 
lock  In  place,"  subject  to  enti;  and  patent, 
under  like  circumstances  and  conditions,  and 


S8S,  aecl3.)  The  Act  of  May  10,1873,  to  pro- 
mote the  development  of  the  mining  resources 
of  the  United  Stales,  repealed  several  sections  of 
the  Act  of  1806,  and,  among  otheis,  the  first 
sectiDn,  but  enacted  in  place  of  It  a  provision 
declaring  that  "  all  valoable  mlno^  deposita  " 
In  lands  belonging  to  the  United  Stales,  both 
surveyed  and  unsurvejed,  were  "freeandopen 
to  exploration  and  purefuue,  and  the  landa  in 
which  they  are  found  to  occupation  and  pnr- 
(iiaae,"  subject  U>  the  conditions  named  in  the 
original  Act.  (17  Stat,  at  L.  91,  chap.  1G3,  sec. 
1.)  Other  sections  pointed  out  with  partjc- 
nlarity  the  procedure  U>  obtain  the  title  to  veins, 
lodee  and  placer  claims,  and  defined  the  extent 
of  each  claim  to  wliich  title  mif^t  I>e  thos  ac- 
quired. By  the  Act  of  Pelimary  18, 1878,  tnin- 
eral  lands  in  the  States  of  Hlchtean,  Wisconsin 
and  Minnesota  were  excepted  mim  the  Act  of 
Hay  10, 1872,  and  those  IsJids  were  declared  to 
be  free  and  open  to  enloratioD  and  purchase. 


provlaions  of  the  Act  of  1873,  with  the  excep- 
tions made  trr  the  Act  of  1673,  were  carried  into 
the  Revised  Statutes,  which  declare  the  statnte 
law  of  tlie  United  States  upon  the  subjects  to 
which  they  relate,  as  It  existed  on  the  1st  of  De- 
cember, ifiTB,  (8ec.28 

contained  in  the  Acts, 
embraced  in  this  revision, 
guage  repealed.  (Sec.  S596.)  No  reference, 
Utemore,  can  be  had  to  the  original  statutes  to 
control  the  construction  of  any  section  of  the 
Revised  Statutes,  when  its  meaning  is  plain, 
althoudi  In  tlte  original  statutes  it  may  have 
bad  a  larger  or  more  limited  application  than 
that  given  to  It  in  the  revision.  Unittd  Statm  v. 
Sown,  100  U.  8.  608.  618  [Bk.  26.  L.  ed.  681, 
6831. 

Tumine  to  that  portion  of  these  statutes 
treating  of  mineral  lands  and  mining  resources, 
which  IS  contained  in  cliapter  6  of  title  33,  we 
find  that  its  first  section  declares  that  "in  all 
cases  lands  valuable  for  minn^s  shall  be  re- 
served from  sale,  except  as  otherwise  expressly 
directed  by  law."  (Sec.  2818.)  Title,  there- 
fore, to  land  known  at  the  time  to  be  valuable 
for  its  minerals  could  only  have  been  acquired 
after  December  1,  1873,  under  proviaions 
K)ecially  auUiorizing  their  sale,  as  found  In 
tnese staiutes,  except  !ntheStat«8  of  llichigsn. 
Wisconsin  and  SImnesota,  and  after  Hay  6, 
1876,  in  the  States  of  Uissouri  and  Kansas.  By 
the  Act  of  Congress  of  this  tatter  date  "de- 
podts  of  ooal,  iron,  lead  or  olAer  mineral."  In 
MisBonri  and  Kansas  were  excluded  from  the 
operatfoo  of  the  Act  of  May  10, 1873,  that  is, 
from  such  provlslonsof  that  Act  as  were  re-en- 
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Lei-ZOi].  When  the  pfttent  waasnbeequetitlr 
noed.  It  related  back  to  the  Inception  of  the 
Irikt  of  the  patentee. 
The  position  that  the  patent  to  the  plaintlfl 
ihould  OBTe  contained  a  reserratlon  excluding 
'rom  Its  opemtion  oil  buJldhigB  and  Improre- 


nenla  not  belonging  to  hint,  and  all  riglKsneo- 
S8ai7  or  proper  to  the  poesesEion  and  eajoj- 
nent  of  the  «aine,  has  no  support  In  any  legi»- 


ation  of  CoDgrees.  The  lana  offlcen,  who  are 
nerely  agents  of  the  law,  had  no  aothorftjr  to 
nsert  in  the  patent  anj  other  tenna  than  those 
)t  convejance,  with  redtals  showing  a  com- 
:>liance  with  the  law  and  the  conditions  which 
It  prescribed.  The  patent  of  a  placer  mining 
:lalm  carries  with  it  the  title  (o  the  surface  ia- 
;Iuded  within  the  lines  of  the  mining  location, 
IS  well  as  to  the  land  beneath  the  aumce.  The 
&ct  of  Congress  of  Hay  10, 1873.  ctmtemplatei 
Ihe  purchase  of  the  land  on  which  Taluable 
mineral  depoeits  are  found;  and  its  proviaioni 
In  this  respect  are  retained  in  the  Beriaed  Btal- 
atee,  section  3319. 

Whilst  we  hold  that  a  title  to  known  Talua- 
ble  mineral  land  cannot  he  acquired  tmder  the 
uie  town-Bite  laws,  and,  therefore,  could  not  be 
acquired  to  the  land  in  controrersr  under  the 
entry  of  the  town  site  of  Deadwood  by  the  pro- 
bate judge  of  tbe  conntv  in  which  that  town 
is  situated,  we  do  not  wish  to  be  undentoodas 
expressing  any  oolnjon  t^alnst  tlie  TaUdi^  of 
the  entiy.  so  far  as  n  affected  properlr  other 
than  mineral  lands.  If  there  were  anv  sucb  at  the 
time  of  the  entry.  Tbe  Acts  of  Congress  re- 
lating to  town  liteB  recognize  the  poaeesaioa  ot 
mining  claims  within  'Jieir  limits;  and  in  SOd 
V.  amSting  Comptny.  106  U.  S.  449  [Bk.  37,  L. 
ed.  327],  we  laid  that  "  land  embraced  within 
a  town  site  on  tbe  public  domain,  when  unoc- 
cupied, is  not  exempt  from  location  and  sale 
for  mining  purposes;  Its  exemption  ts  only  from 
aettlcmeut  and  sale  under  thepreemptioD  laws 
of  the  United  States.  Borne  of  the  most  tsIuk- 
ble  minee  in  the  country  are  within  the  limits 
of  incorporated  dttes,  which  have  grown  up 
on  what  was,  at  Ita  first  settlement,  part  of  the 

Kbllc  donuun;  and  many  of  such  minee  were 
ated  and  patented  after  a  regular  munidpal 
government  bad  been  established.  Such  is  the 
ease  with  some  of  the  famous  mines  of  Virginia 
City  hi  Nevada.  Indeed,  tbe  discovery  of  a 
rich  mine  ta  any  quarter  is  usually  followed  \tj 
a  large  settlement  in  Its  immediate  neighbor- 
hood, and  the  consequent  organization  of  some 
form  of  local  government  for  the  protection  of 
its  members."  It  would  seem,  therefore,  that 
the  entry  of  a  town  site,  even  though  within 
its  limits  mineral  lands  are  found,  would  he  as 
Important  to  the  occupants  of  other  lands  as  it 
no  mhieral  lands  existed.  Nor  do  we  see  any 
injury  reaulting  therefrom,  nor  any  departure 
from  thepolicy  ot  the  government, the  entry  and 
thepalenlbeinglnoperBUveBs  to  all  lands  known 
at  the  time  to  be  vduable  for  their  minerals,  or 
discovered  to  be  such  before  their  occupation 
oi  improvement  for  reaidencea  or  bushieM  un- 
der tbe  town  site  tllle.  ^     ^ 

The  claim  ot  the  defendant,  under  the  second 
special  plea,  to  allowance  for  Improvements 
made  upon  the  property.  Is  as  untenable  as  his 
claim  to  the  title.  It  is  asserted  under  a  Untule 
tt  the  Territory,  which  provlJes  (hat  "  lO  an 
■ciioo  for  the  recovery  of  real  property,  upon 
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irtilch  pennanent  hnprovemeota  hmve  been 
made  bj  a  defendant,  or  thow  under  whom  he 
cistma,  boldlDK  under  color  of  title,  adversely 
to  the  claim  of  the  plaintiff,  In  good  faith,  the 
TBloe  of  each  Improremenla  man  be  allowed 
■■  a  oonnterclaim  bj  snch  defendant."  The 
caae  preeentad  bj  the  defendant  la  not  oovered 
by  the  piDTldona  of  this  law.  There  can  be  no 
color  of  title  in  an  occupant  who  does  not  hold 
under  any  Instrument,  proceeding,  or  law,  pur- 
porting to  transfer  to  him  the  title  or  to  give  to 
nimtm  right  of  poeseadon.  And  there  can  be  no 
such  thing  as  good  faith  In  an  adreise  holding, 
where  the  party  knowa  that  he  has  no  title,  and 
that,  under  the  law,  which  he  is  preaumpd  to 
know,  he  can  acquire  none  by  his  occupation. 
Here  the  defendant  knew  that  the  title  waa  in 
the  TTnited  Butes,  that  the  laoda  were  mineral, 
and  were  claimed  as  such  by  the  plaintiff,  and 
that  title  to  tbem  could  be  acquired  only  under 
the  laws  providing  for  the  lale  of  lands  of  that 
character;  and  there  is  DO  pretence  that  be 
erer  sought,  or  contemplated  seeking  the  title 
to  them  aa  such  lands,  or  claimed  possession  of 
them  under  any  local  cosloms  (vrmea  of  miners 
tn  the  dlatrict. 
Judgment  affrmei. 

James  H.  HcKenner.  Clerk,  Sup.  Oomt,  U.  S. 

ctte^-us  u.  s.  til,  ufl,  US;  m  D.  B.  ua. 
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HOSES  PIEROB  vr  al. 

(Bee  S.  a,  BeiKirter's  ed.,K»-413J 

PubtU  landH-DMUjuney  and  imipmtiemejU  tf, 

gita  no  tettdd  HghU-  rtUtf  in  egvitg  againtt 

patent— uhai  mtut  appBor—ocmtpeTUatumfo- 

impnMtnmti. 

1.  KereoomipMMr  of  the  pnblio  lands  and  maUiiB 
■mprorementt  thereon  glTBno  vested  rl«tittb< — '- 
u  against  the  Coned  Statea  or  any  porohanr : 

ATocsitttlaapBTtrtoretletlDeqiMr  acat 

patent  of  the  lonmmait  he  'muM  show  a  better 
rlstat  to  the  land  than  Hm  pataatea,  Booh  as  In  law 
sbonld  BaYe  been  Mmaoted  t?  the  oiBoeca  tf  the 
Land  Dvaitanent,  end  behv  respected  would  have 
(iTBDhimthe  yatent.  It  la  not  si^alent  to  show 
Qiat  tbe  patentea  onsht  not  to  have  reoelred  the  pa- 


lent  of  the  United . 

[N0.S88.] 
auimitttd(kt.l4,a8S.    DtetitAS!n.ie,1886. 


Ing  ground,  dtuated  In  Lawrence  County,  In 
'  the  TerrltoiT  of  Dakota,  and  claimed  by  the 
plalntlffliander  a  patent  of  the  United  States, 
bearing  date  IbrchUk  1880,  andUsued  to  them 
iqKui  an  eotrj  made  Iforember  80, 18711    The 
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laiiiBt  them.    The  demurrera  were  mslafned 
J  the  court,  and  the  defendonu  decUnloK  to 


MAd  farther,  and  electioK  to  itaiid  upon  t 
ledal  answers,  the  plauitiffB  had  Judgm.  ._ 
>r  the  possessioD  of  the  premises.    On  appeal 


I  the  Supreme  Court  of  the  Teirltoiy  Um 
idgment  was  olflnned.     Tonrriew  that  Judg- 
leot  the  case  is  brought  here  on  appeaL 
Mr.  Q.  C.  Moodjr,  for  appellants. 
Max-:  Van  CUe  ft  WUbob  and  J.  W. 
>iltlia  for  appelleea. 

Jfr.  Jiatice  IH«ld.  after  stating  the  case, 
slivered  Qm  opiDlon  of  the  court,  as  follows: 

This  case,  as  si«d  bj  the  pleadings  stal^l,  is 
I  its  main  features  similar  to  that  of  Deffeback 

.Sauiktfjust  decided  [anff,  428].  The  plain- 
ffs  liere,  aa  in  that  case,  rely  upon  a  patent  of 
le  United  States  for  the  luid  m  controTersy, 
sued  under  the  laws  for  the  sale  of  ndoeral 
luds.  It  is  admitted  thai  theland  was  mineral 
iltscliancter,  and  the  patent  itself  is  evidence 
lit  ail  the  requlremeots  of  the  law  for  Its  sale 
'ere  compliea  with.  The  defenuants,  as  in 
lat  case,  set  up  aa-ground  for  equitable  relief 
rainat  the  enforcement  of  the  rights  of  the 
uintlffa  under  the  patent,  that  their  grantor 
Bcopied  the  land  as  a  lot  In  a  town  site— here 
le  town  site  belog  that  '  "——*"--  -'-  — 
tat  of  Beadwood  Clt] 
lenta  thereon  iMfore  i  , 
I  mining  ground,  or  took  proceedings  to  pro- 
lire  its  titlei  and  that  he  sold  the  lot  to  them. 
Itb  lis  impitiTementa,  for  a  valuable  considera- 
on.  They,  lherefor&  as  the  defendant  did  in 
M  other  case,  deny  the  ri^t  of  the  plaintiSs 
>  acquire  the  preroiaes  as  a  mining  claim  on 
tetown  riteibntthey  also  contend  that  if  the 
lalntUb  bad  that  right,  the  patent  issued  to 
lem  should  have  contained  rcscrvaiioos  ez- 
luding  from  its  operation  the  buildings  and 
nprovements  of  the  defendants,  and  whatever 
■as  neoeasaty  for  their  use  and  enjoyment. 
Iiey  also  oonteod,  that  if  this  defense  be  not 
iBtalnad.tbeyahauId  be  olio  wed  compensation 
IT  theit'  improvementa  on  the  premises. 

The  case  differs,  howerer,  in  one  important 
articolarfrom  that  of  Defftbaek  v.  aitwie. 
Iiere  an  entry  had  been  made  of  the  town  site 
I  the  land  ^ce  erf  the  United  Stales,  by  the 
robote  Judge  of  the  county,  for  the  benefit  of 
leoocupantaof  the  town.  The  entry.  It  is  true, 
"as  aftowaida  canceled  by  the  Secrstaryofthe 
ilerior,  so  far  aa  the  premises  in  controversy 
1  that  case  were  oonceroed.  The  proceedings 
]owed,iiowever,a  dedreoo  the  part  of  the  occu- 
anta  to  aecnn  the  title  of  the  United  States,  and 
Dt  to  reat  upon  their  naked  ponession.  Here 
does  not  appear  that  any  effort  bad  been  made, 
Iherby  the  anlhoiitlet  of  thelown,  or  by  the 
robate  Judge  of  the  county,  or  by  anyone  else 
a  behalf  of  the  occupanla  of  the  town,  or  liy 
le  defendsnW  or  their  in^ntor,  to  acquire  the 
«al  title.  Tbecascpreiwitted,  therefore,  is  that 
roccupantsof  the  public  lands  without  title, 
id  without  nnyattempt  bnvlngbeon  made  by 
lem,  or  bvsovonereprcscntingthem,  tow'Ciire 
int  title,  rcsiWinK  the  enforcement  of  the  p.itent 
t  the  United  StHic.nn  the  ground  of  sncb  occu- 
atJon.  .Mere  ocriipnncy  of  the  pulilio  lamli 
ad  iinprovpiuenls IhiiTon  live  no  vc«l«l  right 
jerein  ns  ngainsl  tlio  Vnltcd  State*,  and  *nn*c- 
Ui'ully  not  apiinst  any  purciiaser  fiom  them. 

4:if 
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To  eotlUe  (k  party  to  relief  sgalnat  &  patent  of 
the  sovcrnmuDt,  Le  must  show  abettetri^tto 
the  bud  than  the  palentee.sucb  u  In  law  BAOUld 
have  been  re^pflcted  liy  the  oIHcera  of  the  Land 
■Depurtment,  and  being  respected  would  have 
given  liira  the  patent.  It  is  not  sufflci.nt  to 
Bhow  that  the  patentee  ought  not  to  hare  re- 
ceived the. patcnL  It  must  afilnnatlvelf  appear 
that  the  claimant  was  entitled  U>  it,  iuid  Uiat, 
in  coDscquencn  of  enoneout  ruling  of  tbo«e 
nfUccre  on  the  facta  existing,  it  was  denied  to 
him.  BB/«ia  T.  i)»«o.n4U8.Bl[Bk.2»,L. 
ed.  61]. 

The  quesUoD  as  to  the  allowance  for  Im- 
provemeuts  is  disposed  of  b;  the  decision  in 
D^ebaelcY.  Miake,  A  person  who  makes  Im- 
menta  upon  public  land,  knowing  that  be 
o  title,  and  thnt  tlie  land  <s  open  to  explora- 
tion and  sate  for  its  minerals,  and  makea  no 
effort  to  secure  the  title  to  it  as  such  land  under 
the  laws  of  Congress,  or  a  right  of  ponession 
under  the  local  customs  and  rules  of  ininen,  lias 
no  claim  to  compensatioa  for  his  improTementa 
as  an  adverse  holder  in  good  faith  when  such 
sale  is  made  to  another  an  J  the  title  is  pan' ' ' " 
him  by  a  patent  of  tlte  United  Stales. 

Trneoopj.   Teat:  _ 

James  H.  KaKenney,  Cleric,  dup.  Oooit,  D.  S. 

ated-ue  D.  8.  SOL 


MERCHANTS    EXCHANQB  NATIONAL 
BASE.  OF  THE  CTTT  OP  NEW  TORE, 

BOARD    OF  CHOSEN  FREEHOLDERS 

OP  THE  COUNTT  OF  BERGEN. 

(See  B.  C  Boporter^  ed..  8H-aB.) 

Mttnieipai  bondt—»peeiai  power  to  ij 
erditof—oneTWUt- 
effieiai  HgiMtwvt. 

'JL  PurohMen  of  ncuritleiofniunlclpalltleB hav- 
ing onlr  a  special  power  to  taue  them  for  a  partlo- 
ular  puTpOM  must  sea  tbiit  tbs  Donilitloiu  pre- 
•orlbeil  for  the  exercise  of  tbe  power  eiuted. 

with  tlte  provisions  of  the  statutory  authority,  the 
obUKor  fi  not  emopped  trom  denyinir  the  fact  of 
sueh  oompllaaoe. 

&  Fiuohasereof  municipal aoourlUea  must  take 
the  risk  of  the  genuineiiGHB  of  otDcial  slgnatunM. 

Arfftud  October  t7and  £8,  1885.    Dectied  Ko- 
venibeT  IS,  tSSS, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

Statement  of  the  case  by  J/r.  Jiittiai  Field; 

This  is  a  fuit  in  et[uity  to  compel  the  Mer- 
chants Exchani!«  I^ntionn!  Bank  of  the  City  of 
Now  York,  one  of  the  defendants  below,  and 
the  appellant  here, to  surrender  to  the  Board  of 
Chosen  Freeholders  of  the  County  of  Bergen, 
New  Jersey,  102  hoods  of  ISOO  each,  drawn  in 
the  form  of,  and  purporting  to  be,  negotiable 
obligations  of  the  Board,  on  the  ground  that 
they  were  never  issued  by  its  authority.  The 
4S0 
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9  couQtj  bonds.  Thus  the  Bank  bclil  one 
Ired  and  two  of  them. 
)gert  died  Januftry  8,  1880.  and  soun  otlcr- 
li  the  Usue  of  th^  one  bimdred  and  two 
la,  and  their  possession  hy  tbe  Bank.  wet« 
>Tered,  and  the  nreseni  suit  was  brougbc  lo 
pel  their  surrender.  The  courl  l>elow  held 
bonds  void,  and  decreed  that  tbej  be  de- 
ed up  to  the  complainants.  Prom  this  de- 
an appeal  is  taken  to  this  court. 
mri.  Stenhen  P.  Naah.  E.  L.  Fan- 
e  and  Alfired  J.  Taylor,  for  uppellnnt: 
lere  bonds  are  Issued  by  the  proper  offlciala. 
Import  a  compliance  with  the  law,  a  pur- 
it  b  not  bound  U)  look  further. 
mmiuiojuT*  v.  Aa/nnaiaU,  21  How.  038 
r.  8.  bk.  16,  L.  cd.  3C3);  Toitm  t.  Daven- 
H  U.  8.  801  (Bk.  3i,  L.  ed.  822).  8oo 
Brooldgn  7.  In*.  CV  00  U.  8.  862  (Bk.  85 
L  416);  mff  V.  Jaiper  Co.  HO  U.  S.  53 
28.  L.  ed.  68). 

recital  in  a  bond  mar  furnish  the  basis  for 
toppel,  but  it  Is  not  OMential  to  an  estoppel 
laMt  T.  (M<M»,  M  n.  5.  86  (Bk.  2S,  L. 
63);  Bigelow,  Estoppd,  466,  46T;  Coutdf 
'mry  v.  Ifieoltn/.  W  U.  S,  619  (Bfc.  M,  L. 
H);  Northern  Bank  t.  Porter.  110  U.  8. 
Bk  ae,  L.  ed.  258);  Duton  Oo.  t.  FiM.  Ill 
.  83  (Bk.  28,  L.  ed.  860). 
ben  one  of  two  Innocent  peraons  la  to  luf- 
rom  the  wrong  or  neKliKeuce  of  a  third.  It 
be  the  one  who  enabled  the  wrongdoer  to 
nit  the  wrong.     ■ 

4ihigan  Bank  v.  BIdred,  9  Wall.  S44  (76  IT. 
:.  19,  L.  ed,  768);  Dair  v.  U.  3. 16  Wall 
U.  S.  bk.  ai.  L.  ed.  491). 
[a  not  competent  to  show  fraud  or  irregu- 
r  in  the  Issoance  of  bonds  as  against  a  tota 
lolder. 

.  ofMaeon  t.  Bhom,  97  U.  a  873  (Bk.  24, 
L  BS9);  Oromwdl  v.  Co.  of  8ae.  9S  U.  B.  51 
24,  L.  ed.  681). 

4tn.  HamUton  WalUa  and  J.  O. 
1«,  for  appellee; 

e  bonds  haTing  been  laiued  without  law- 
uthoiitv.  there  can  be  no  such  thing  as  a 
JIde  holder. 

lyor  V.  Sag,  19  Wall.  4T8  (88  U.  8.  bk.23. 
I.  160);  Ga.  of  BaUm  v.  Winter*,  97  U.  S. 
k.  24,  L.  ed.  984);  Toien  t.  Ftrkine,  94  U. 
9  (Bk.  34.  L.  ed.  ISSl 
e  appellant  is  chargeable  with  notice  of  tbe 
icter  of  tbe  bonds. 

Oanan  v.  LiU^ndd,  102  U.  S.  278  (Bk. 
I.  ed.  138):  MeClurt  t.  Toumthip  of  0th 
94  U.  S.  482  (Bk.  24,  L.  ed.  IW).  Bee  ' 
School  Dittria  V.  atone,  106  U.  3. 18*  (Bk. 
..  ed.  90);  Sehoot  Dittriet  v.  HaM,  118  U.  S. 
3k.  28,  L.  ed.  9U). 

e  countj  had  no  general  autborltj  to  bor- 
monej  or  to  lasue  bonds  or  other  negotl- 


Mavor  v.  Bau.  IS  Wall.  469  (86  U.  8l  bk. 
.  ed.  1«4):  &ekett»tovn  t.  aioaekhamer, 
.  3.  L.  191. 

.  Juttiee  Field,  after  itatlDg  the  case,  de- 
id  the  opinion  of  tbe  court: 
ere  was  eridence  at  the  bearing,  of  a  tot 
•Blve   character,  that  tbe   ■eT«D^.«Mit 
I  deporfted  with  the  Bank  on  the  Mth  ta 
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September,  1878,  when  the  two  loana  of  Bogert 
were  consolidated,  were  not  dgned  by  bim,  and 
that  Uie  seal  ot  the  county  was  not  sttnched 
until  after  be  had  ceased  to  be  collector.  Our 
judgment  leads  to  Itukt  coDclusioit.  If  this  be 
the  fact,  they  fall  within  the  rule  in  Anthony 
V.  Covi^of  Jatper,  101  U.  B.  AM  [Bk.  25,  L. 
ed.  1008],  where  the  court  said  that  "purcbaa- 
ers  of  municipal  securities  must  always  Calce 
the  risk  ot  the  eenuineness  of  the  offlcid  signa- 
ture of  those  w&o  execute  the  paper  they  buy. 
This  includes  not  only  the  genuineness  of  the 
signature  Itself,  but  the  official  character  of  bim 
who  makes  It."  But,  in  the  view  we  take  of  this 
case,  it  is  not  material  whether  the  bonds  were 
signed  before  or  after  Bogert  bad  ceased  to  be 
collector.  The  Board  of  Chosen  Freeholders  of 
the  counW  never  directed  nor  pennitled  theli 
tsaue.  Tne  law  under  which  It  derived  all  Its 
powers  provided  only  for  the  Isnie  of  bonds  to 
meet  the  indebtedness  from  those  then  about  to 
mature.  All  such  maturing  bonds  had  been 
iorrendered  for  the  new  bonds,  except  for  a 
small  amount,  which  was  paid  in  cash.    The 

EDwer  of  the  Board  under  the  law  was  then  ei- 
Busted.  AoT  further  issue  was  beyond  Its 
authority.  Unless,  therefore,  there  is  Rom& 
thing  in  connection  with  their  issue  to  estop 
the  Board  from  contesting  their  validity,  they 
can  in  no  manner  bind  the  county.  This  Is  not 
a  case  where  there  existed  In  the  Board  a  gen- 
eral power  to  Issue  negotiable  securities  of  die 
county,  so  that  parties  would  be  justified  In 
taking  them  when  properly  executed  in  form 
by  its  officers.  It  Is  a  caae  where  there  was  no 
power,  except  as  specially  delegated  by  law  for 
a  particular  purpose,  AH  persons  taking 
securities  of  mnmclpalities  having  only  such 
special  power  mnM  see  to  it  that  the  conditions 
prescrllMd  for  the  exercise  of  the  power  ex- 
isted. As  an  essential  preliminary  to  protec- 
tion as  a  bona  Jbfo  holder,  anthorltr  to  issue 
them  must  appear.  If  such  authority  did  not 
exlBt,  the  doctrine  of  protectiDn  to  a  bona  flde 
purchaser  has  no  applfcatioo.  This  is  the  rule 
even  with  commercial  paper  purporting  to  be 
Issued  under  a  delegated  authority.  The  dele- 
gation must  be  first  established  before  the  doc- 
trioo  can  come  In  for  consideration.  Bee  case 
of  ITie  Floj/d  Atxeptanea.TWBll.  678  [74U.3. 
bk.  19,  L.  ed.  178];  Marthv.  Pulton,  10  Wall. 
676  [77  0.  B.  bk.  18,  L.  ed.  10101;  Mat/or  v. 
Bay,  19  Wall.  409  [86  U.  8.  bk.  83.  L.  ed.  1641. 
There  Is  a  class  of  cases  where  recitals  in  ob- 
ligations are  held  to  supply  such  proof  of  co. 
pliance  with  the  necial  authority  delegated 
to  preclude  the  taking  of  any  testimony  on  the 
subject,  and  estop  the  obligorfrom  denying  the 
fact.  These  have  generally  arisen  upon  muni- 
cipal bonds,  authorized  by  statute,  upon  the 
vote  of  the  majori^  of  the  citliens  of  a  par- 
ticular dty,  county,  or  town,  and  in  which  cer- 
tain persons  or  officers  are  desimated  to  ascer- 
tain and  certify  as  to  the  result  If,  in  such 
cases,  the  bonds  refer  to  Ibe  statute,  and  recite 
a  compliance  with  its  provisions,  and  have 
passed  for  a  valuable  consideration  Into  the 
Iinnds  of  a  Ixnta  fide  purchaser,  without  notice 
of  any  defect  in  the  proceedings,  the  munici- 
pality has  been  held  to  be  estopped  from  deny- 
ing the  truth  of  the  recitals.  The  ground  of 
ttie  estopped  is,  that  the  officers  Issuing  the 
bonds  and  inserting  the  recitals  are  agents  of 
432 


I  nniTKn  Btates. 

the  municipality,  empowered 
whether  the  statute  has  been  foilo' 
bind  the  municipality  by  their  d 
See,  of  the  late  coses  on  this  po 
SanJc  of  7'oledo  v.  Porter  TWiuAij 
".  8  «)8rBk.28,L.ed.358]and 
FiOd.  Ill  U.  B.  83  [Bk.  iSs,  L. 
In  the  bonds  ot  Bergen  County 
recitals.  Tbe  Bank  in  taking  the 
to  ascertain  whether  or  not  they 
Ized.  Had  it  examined  the  reglste 
issued  to  take  up  the  matured 
~'sa  a  public  record  of  the  count; 

utpection,  it  would  have  learned 
wluch  it  received  were  not  of  the 
authorized.  Content  to  rely  upo 
ported  representations  of  Bogert, 
cast  jxpoa  the  coun^  the  consec 
own  mistake.  Bue/ianan  y.  Lib 
8.  378  [Bk.  S6,  L.  ed.  188]. 
Judgment  nfflrtTiad. 

True  copy.  Teat; 

James  H.  UcKenner,  Ckxk,  8c 

otei^UT  D.  s.  an 
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COMPAMT,  IW.  in . 
t 
P.  H.  PENDLETON  m 
'.(Bee  a.  C,  Beporter^  ed..  i 

Bcidenet—pretwnption  atiolfiif 
their  dutie$  by  ojfkert  of  a  haw 
vtage — eompeteney—mutake  in 

1.  It  wtU  be  presumed,  at  leaat  aft 
oonslderable  time,  tbattfae  offlcen  i 
performed  Uudr  duties  In  aooordi 

t.  Bvldenoe  of  tbe  custom  and  ui 
Is  competent  for  the  puipose  ot  i 


[So.  4.] 
Afffutd  Notiember  II,  IS34.  Dei 
S,  I88S.  Rfile  to  lAtne  eavM 
e,  ISSS.  Judgment  reminded  ■ 
granted  May  4,  ISSS.  Reargvi 
18SS.    Decided  Ifoeen^er  16, 1, 

In  ERROR  to  the  Circuit  Cour 
Stales  for  the  Western  District 

The  history  and  facta  of  the  c 
the  opinion  of  the  court  and  in 
the  fimbearing,  Bk.  38,  L.ed.  SB 
also  be  founiia  report  of  the 
counsel  and  the  orders  of  this  coi 
the  mistake  In  the  writ  of  eno 

Meter*.  J.  A.  Denniaon  and 
Raaa«ll,  for  plaintiff  in  error. 

MiMTt.  Ih  W,  Hnmea.  W; 
and  D.  H.  Foaton,  for  defendt 


The  judgment  rendered  in  th 
th  of  Januaiy  last — see  opinion, 
Bk.  28.  L.  ed.  866}— was  set  as 


lay  of  the  last  term  and  the  ct 
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Dent  St  Ihe  pnMnt  t 
I  tm>u^t  by  MTenU  tolnt 
i  cbildTeii  of  Bamud  H. 
gtituH  tbe  Knickerbocker 
ay,  on  >  poUc;  of  Inaur- 
Bunnelftakai  out  by  bfm 
d  cbDdren;  ud  Judgment 
Jelntllfa.  •ome  of  whom 
come  of  ■«.  The  wilt 
WW  brougnt  to  leri — 
indnMnt  of  TQTenal  _ 
I  otlumMry  Uut  It  wu 
vd  bf  the  coort  (a  fact 
yt  the  oonnael)  that  the 
d  out,  and  the  ctedon 
ed.  against  only  one  of 
iwtt:  P.  H.  Pendleton. 
d  bond  for  COM  wu  alio 
to)  alone;  but  tbe  bond 
eqoentlr  executed,  waa 
(b  bj  name,  and  tbe  lab- 
«™  ce&erallv  entitled  In 
pBdleton  &  all.  Thla 
rfect  in  the  writ  of  error, 
ilatnttfl  In  error  to  ahow 
ent  pnvknilr  rmdered 
I  and  the  writ  of  error 
Aeration  of  the  apedal 
Me,  we  allowed  the  writ 
new  dtatfam  to  be  lanied 
■low,  aet  laide  our  pre- 
Uractedtbe  cause  to  be 


tor  !<__„_  _ 
been  rearKued,  aD  tbe 
ed.  We  do  not  find  oc- 
nder  a  different  dedslon 
«.  The  only  question 
i  It  Deceasarr  to  consider 
ire  fully  discussed  b,T 
I,  whettier  the  evidence 
reKutment  of  tbe  draft 
at  was  eufflcient  to  be 
The  defendants  in  er- 
ontend  that  It  was  not. 

that  the  draft  was  dated 
I  peyaUe  three  mootha 
ce,  uid  cont^ed  a  con- 

at  maturity  the  policy 
We  held  that  if  the  Ii!-' 
led  to  anil  itsel''  of  this 
aant  the  draft  i(»  p^- 
nt  that  proteat  far  noo- 
■arr- 

I  look  place  nearh  icn 
dona  referred  lu,  U  waa 
B  weeks  before  the  ma- 


Sew  Orleans,  to  be  pre- 
with  direciiODa  not  to 
tbe  latter  bank  did  so 

m.  Hosts  Greenwood  A 

not  aeoepiad  by  them; 

id  lo  the  Meaipua  Bank. 

4  October,  a^Un  seat  it 


■d  the  nage  and  custom 
d  lo  the  presentment  of 
Fptance  and  pttyment,  he 
a:    "Fran  your  aximl> 


nation  of  the  endoiMmenta  upon  the  draft" 
(which  was  ezbiblted  to  him),  "in  connection 
with  your  knowledge  of  tbe  course  of  business 
of  the  Loofalaua  National  Bank,  as  stated  by 
vou,  would  you  say  whether  or  no  aald  paper  bas 
been  presented  for  acceptance  and  payment  as 
other  oommerrial  paper  seat  to  you  for  coUec- 
tion  through  your  corresponding  banksT"  To 
which  he  answered:  "Tee,  it  was  presented 
for  acceptance  and  for  payioent,  as  in  all  siml- 
' — »se«  [of]  paper  sent  to  oi  for  collection, 
±  is  the  custom  on  the  part  of  the  Loulai- 
National  Bank  In  giving  prompt  atten- 
tion to  an  biuioeas  intrusted  to  its  care." 


nid  draft  was  preaented  for  either  accept 
inoe  or  payment,  ar««ered:  "  Tes,  for  bottk, 
from  the  tnct  that  tbe  ruke  of  the  traok  make 
it  necemiy,  ta  the  ordinary  course  of  buslaeas, 

sent  Dotb  for  acceptance  and  payment." 

asked  tf  he  presented  the  blU  In  person, 
was  preaent,  he  said:  "  Ho,  for  the  reason 
kt,  as  cashier  of  tbe  bank.  It  is  not  my  duty 
present  drafts  either  for  acceptance  or  poy- 
-jnt."  He  also  st&ted  that  it  was  the  custom 
of  the  bank  to  give  notice  to  drawees  of  time 
draftaof  thematurltyof  theaame;  andtbalthe 
drawees  in  this  case.  Hoses  Qreenwood  &  Son, 
bad  B  regular  business  office  In  tbe  city  of  New 
Orleans.  Luna  further  leetlfled  that  the  bill 
was  entered  on  the  books  of  the  bank  as  mn- 
turing  on  the  14th-lTth  October,  1871,  the  three 
days  of  KTBCebeins  added  according  to  tlie  laws 
of  LouiSana.  It  furlber  appeared  that  on  bolh 
occasions,  when  the  bill  waa  aent  to  the  Louis- 
iana bank  for  presentment,  and  when  it  was 
sent  for  payment,  it  was  with  instructions  not 
to  have  it  protested,  which  accounts  for  the 
fact  of  there  having  been  no  reguUr  protest  of 
the  draft  Two  letters  of  Hosea  Orcenwood  & 
Son  lo  9.  H.  Pendleton  were  produced  In  evi- 
dence, one  dated  September  29, 1871,  and  tbe 
other  November^,  1871.  In  the  first  ibeytay: 
"Tonr  draft  for  life  poUcy(»ome  $330)  due 
14th  of  next  moalb,  was  preaenled  this  day  for 
acceptance.  Not  finding  any  advice  of  it,  we 
requeued  them  to  bola  till  we  got  an  answer 
from  you.  Please  write  at  once  a  you  want  It 
paid.'  By  theletterof  November4ui,  they  say: 
"•Tours  of  27th  ult  received.  WUl  pay  that 
taunirauce  aotewben  presented,  as  you  request 
This  is  the  first  advice  we  have  bad  about  it" 
This  doM  not  show  that  the  draft  had  not  been 
already  preaented  for  payment  The  letters, 
taken  together,  show  that  Moses  Oreenwood  A 
Son  were  not  prepared  to  accept  or  pay  the 
draft  until  they  received  Pendleton's  letter  of 
"  '  *  rSTtb,  lonff  after  the  draft  became  due. 
la  very  ptobable  from  the  evidence  that, 
1  when  tbe  draft  waa  presented  for  pay- 

,J  it  was  so  preMnted)  as  when  it  was 

presented  for  acceptance,  the  drawees  requested 
tbe  bank  to  hold  it  uotfl  they  could  get  instruc- 
tions from  the  drawer.  At  all  events,  the  Lou- 
isiana bank  kept  the  draft  until  November  17, 
1871,  and  then  returned  it  to  the  Dolon  and 
FlaBters'  Bank  of  Uemphis.  Luria,  being 
Mked,  "  Why  did  your  bank  bOld  this  paper, 
which  matured  on  the  17th  of  October,  1811, 
until  the  ITth  of  November,  1871,  before  re- 


so  348  SCPSXKK  CouBT  or  tbx  1 

iiiniiUE  ft  to  the  Onion  and  Planters  Bank,  able) 

liemnEia?"  answered,  "IcaanolgaypoeiliTely  haye 

forwliBt  reason,  notUaTingthecorreBpondeQce  ooidt 

before  me;  my  impression,  honever,  1>  that,  ottbi 

protest  being  waived  and  tbe  demand  for  it*  they 

payinentbaringbeeDinade,itUquitelikelf that  ianu 

M.  Qreenwood  &  Co.  may  bare  requested  it  and  t 

lield  until  they  could  receive  advice  from  the  tero: 

parties;  liowever,  it  was  retained,  with  the  ei-  prooi 

pcctation  of  coUccting,  until  the  ITUi  of  No-  cann 

veml>er,  1871,  when  ft  was  returned  bringtruo-  wliei 

tions   of   the  Union   and  Planters  Bank  of  the  a 

Mempbia,  in  their  letter  dated  NoTember  14,  prot« 

ISTl.'"  necei 

Santana,  tbe  ruoner  of  the  Lontdana  bank,  of  th 

wboee  duty  It  was  to  present  notes  and  drafla,  stauc 

was  also  examined  on  interrogatories.    B^e  tbe  e 

asked  to  state  all  that  he  knew  about  the  draft  S.  1! 

in  question  (which  wot  ezhibiled  to  hinO,  he  Whil 
answered  that  be  had  it  for  the  purpose  of  pre-      Tb 

wnting  it  for  acceptance,  which  was  refused,  to  th 

m  per  pencil  memorandum  on  tbe  back  of  It  in  and 

bis  bandwritiDg,  namely:  "IfoadTice-H«fuMd  pi«m 

acc't."     He  was  not  asked  bv  dtber  partj  of  hi 

whether  he  presented  the  draft  lor  payment.  busii 

Greene,  one  of  the  defendants   agents  at  publ 

Memphis,  testified  that,  onorabouttbeSddar  Mr.  I 

of  October,  1871,  they  (tbe  said  agents)  wrote  tioos 

to  Pendleton,  br  mul,  of  the  nonacceplanoe  of  bt 

of  the  draft,  and  on  or  about  tbe  SOtb  of  No-  tenti 

vember  they  again  wrote  to  him  of  the  son-  coun 

r«yment  of  It;  and  that,  in  the  latter  part  of  that 
November  or  early  in  December,  be,  Pendle- 1  time, 
too,  called  upon  said  agents  in  HimpL^,  and  ;  it  wi 
stated  that  the  reason  he  did  not  answer  their  '  usuai 

letters  was,  that  he  expected  soon  to  come  to  "Th< 

Memphis,  and  that  he  was  much  surprised  usua 

that  Qreenwood  A  Co.  did  not  pay  the  draft,  neaa, 

but  that  they  were  now  prepared  to  pay  it,  want 

and  exhibited  their  letter  to  him  before  '  >  of  tl 

ferred  to.  authi 

None  of  this  evidence  was  objected  to  except.  The 

when  tlie  deposition  of  Lnria  was  offered,  the  Hr. ' 

plaintiffs  obfecled  to  his  answers  relating  to  the  Ing, . 

custom  of  uie  LouisiBna  National  Bank  in  re-  Gree 

gardlopresentmcntofpapertoracceplanceand  derii 

parent,  wUch  obJecUon  was  overruled.  lettei 

We  think  that  the  evidence,  taken  together,  man 

was  suQlcient  to  go  to  the  Jury  on  the  question,  to  pt 

wliether  tbe  dndt  was,  or  was  not,  preaenlcd  hand 

for  payment,  or,  which  is  the  tame  thiu;,  Thel 

whether  demaitd  of  payment  was  waived  by  the  will, 

payees  in  order  that  the;  might  communicate  sumi 

with  tbe  drawer.    The  evidence  of  the  custom  hand 

and  usfwe  of  tbe  bnnk  was  not  objected  to  was, 

when  tJten,  nor  when  the  interrogatorieswere  leltei 

proposed,  and  we  think  it  was  competent  even  thouj 

if  it  had  been  obiocted  (o.    It  was  competent  lettei 

UP  the  purpose  of  sustalninK  and  corrotMrating  lettei 

Ibe  conviction  and  t>e1ief  of  Luria,  tbe  cashier,  depoi 

.....  .V.  j_,.  ^-j. ..- j^fg^ 

.,__      „ j'  H^h 

based  on  this  custom  and  usage,  and  were  of  Ld.  i 

valueonlysofarassuchcustom  and  usage  were  Thou 

invariably  maintained  and  pursued.  1  Ta 

A  Imnk  is  a  quasi  public  instituUon.     Its  of-  case ' 

fleers  have  regular  tuid  set  duties  to  perform,  it  wa 

directly  aSectlng  the  Suandal  transaclions  of  opini 

the  entire  public.      It  is  essential  to  tbe  public  depo 

Interest  that  these  duties  should  be  performed  for  tl 

with  invariable  certainty  and  czactness.     The  quen 

iiiisinea*  community  relies  upon  eucb  perform-  diffei 

:'nce.  and  at  least  after  tbe  Ispme  of  a  consider-  will  I 

U14 
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the  Stat«  of  AJftbuns    , 

B&muel  A.  CMlton,  John  "—.. .  —- 

BlnsaacbaaetU,  John  0.  Stanton,  a  dtlzon  or 
New  York,  and  Dwiiel  N.  Stanton,  a  dtoen  rf 
Now  Joreejr.  The  d«:l»n*ion  atatw,  in  mty 
iUuioe.  that,  under  the  operation  of  cert^natB^ 
utea  of  Alabama,  the  Goveraor  iraa  aathomefl 
and  required  to  Indorae,  on  the  part  of  the 
Btate  the  first  mortage  bonds  or  the  AlftOama 
UK)  Chattanooga  IWtooad  Co..  a  oorporauon 
haying  power  to  constract  a  railroad  from  Me- 
ridlM^  in  the  State  of  Mladaalpirf.  through  the 
States  of  Alobaraa  and  Georgia  to  Ohattanoom, 
In  the  State  of  Tenneaaee.  a  distance  of  Wo 
miles,  to  the  extent  of  116,000  per  mile,  on  the 
whole  length  of  ito  road,  aa  fart  a«  secttoni^ 
twenty  continuoos  milee  each  were  flnianeo, 
compfcted  and  equipped."  The  bonds,  when 
Issued  and  indorsed,  were  to »— -  "  "-i™*"  >" 

(aror  of  the  Stale  over  any --- 

whatever."  Sections  5  and  6  of  an  Act  of  Fob- 1 
niar?  10, 1807,  on  which  the  liability  of  the  de- 
fentunla  to  a  large  extent  depeiuU,  are  as 
follows:  _      ^  .      . 

"Sec  6.  a«rt*rtf«-«)iarfrf.  That  the  bonds 
before  specUled  shall  not  be  used  by  said  com- 
pany for  any  other  purpose  than  the  cooHtruc- 
tion  and  equipment  of  said  road;  and  the  Gov- 
ernor shall  not  indorae  the  same  unless  on  the 
afQdavIt  of  the  preddent  of  said  company,  sad 
a  rcBolutlon  of  a  majority  of  1«  direotOTy  I<w 
the  time  being,  thatsald  bonds  shall  not  be  used 
for  any  otter  purpose  than  the  construction  and 
equipment  of  said  road,  or  sold  or  dispc»ed  of 
for  a  leas  sura  than  ntoeiy  centa  in  the  dollar; 
nor  ahall  said  bonds  be  indoiaed  until  the  pres- 
ident and  chief  engineer  of  «aid  company  shall, 
upon  oath,  show  that  the  cooditionBof  this  Ad 
have  been  complied  with  In  all  respecta. 

"  Sec.  6.  Bait  fUrthirr  enacted.  That  it  shall 
be  thedutyof  tbeOovemor,  from  time  to  time, 
when  there  ahall  be  reliable  information  given 
to  him  that  any  railroad  company  shall  hav* 
fraudulentiy  obtrined  the  indoreement  of  Iti 
bonds  by  the  Governor  on  the  part  of  the  State 
or  shall  have  obtained  the  indorsement  contrary 
to  the  provisions  of  this  Act,  orshall  have  sole 
or  dlapoaed  of  the  bonds  iodoiBcd  by  the  Gov 
emor  for  a  lees  sum  than  ninety  cents  in  thi 
dollu',  he  shtJl  notify  the  Attomev-Genersl  o: 
the  State,  whose  duty  it  shall  be  forthwith  ti 
Institute,  in  thename  of  the  State,  aauit  in  thi 
GIrcnit  or  Chancery  Court  of  the  county  of  tlu 
place  of  business  <a  the  company,  setting  fortl 
^Bbclsi  and  wlies  the  fact  shall  satisfactorlli 
appear  to  the  court  that  the  Indorsement  of  an; 
01  said  bonds  shall  have  been  frandulentty  ob 
talned,  or  obtdned  contrary  to  the  true  iDtenl 
meaningandproviaionsof  this  Act,  orthatsali 
bonds^ali  have  been  sold  or  disposed  of  for  i 
Iks  rnim  than  ninety  cents  In  the  dollar,  theu 
and  in  sach  case,  the  court  ahall  order,  adludg 
'1  and  decree  that  said  road  lying  In  the  State 
with  all  the  oroperty  and  assets  of  said  con 
pany,  or  a  sufBdency  thereof,  shall  be  sold,  an 
the  proceeds  thereof  shall  be  paid  Into  the  treat 
ury  of  the  Stale;  audit  diall  be  thedutyof  th 
comptroller  immediatslT  to  invest  the  same  i 
Mate  bonds,  or  the  bonds  indorsed  by  the  Got 
emor,  nndertheprovidonsof  this  Act  creatin 
a  dnking  fund  as  provided  for  hi  Qie  elevent 
aeetlonor  this  Adi  and  said  company  shall  f  oi 
felt  all  rlgtiU  and  privileges  under  the  pn 
WS 


1  GoT«nior  his  iadoise- 
it  lu  bonds  Issued  as 
lirciT  to  that  company 
lorwS  as  aforesaid.  In 
nent  by  said  Qovemor 
d  of  all  the  said  bonds 
ompan7,  that  compaay 

the  foUowlntr  among 
eat  pretenses:  That  this 
r.  at  the  time  it  sppUed 
dotsements,  had  tweutv 
lu  railroad  finished, 
id.  outdde  of  the  Btate 
e  Slate  of  iDsslsslppl, 
theasterlj' direction  to- 
lid  Ust-meatloned  com- 
lied  for  and  procured 
wentf  continuous  miles 
1.  equipped  and  cont' 
«.  in  the  State  of  Ten- 
eHv  direction  towards 
F  Alabama. 

aintiff  was  induced  U> 
a  by  bellering  and  act- 
klae  and  fnuduleot  rep- 
ES;  and  Otherwise  wonld 
aid  lodoraements. 
ons  and  pretenses  were 

among  other,  respects 

tntj  miles  of  road  dtu- 
ninppl,  for  which  the 
)rocnred,  had  not  been 
by  said  company,  but 
'  by  said  company, 


)pany  bad  not  tiniibed, 
ed  twenty  continuous 
said  City  of  Chattanoo- 
the  State  of  Alabama. 
be  iiMlorsement,  by  the 
I  batch  of  three  hundred 
Is,  iMit,  on  the  contrary, 
,  aaapartof  said  twenty 
Te  mllea  of  the  road  of 
tuated  in  the  State  of 
used  by  It  fot  the  run- 
an  agreement  with  said 
rblch  said  road  hss  been 
and  is  still  the  propeity 
loo,  and  for  the  use  of 
I  aod  Chattanooga  Rall- 
I  paying,  and  continued 
trolled  and  managed  Its 
al.  amnuntlng  to  many 
b  was  paid  oiit  of  the 
said  inaon«d  bonds, 
twenty  miles  of  road 
I  Dished  and  completed 
ChalUnooga  Railroad 
Ity  of  Cbattaoooga,  as 
orDCored  saM  indor- 
lime  been  equipped.' 
tilte«S.O0O,O00otsi  . 
be  company  imder  the 
ifier  this  was  done,  acd 
r  18,  len.apetltUm  .n 
nader  which  the  com- 
xnknipl.  Nor.  «.  1871: 
April,  1873.  lu  railroad 
U.  S..  Book  2J. 
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and  property  were  sold  l^  lis  astlgnees  to  the 
State,  subject  to  the  mortage  gtTea  the  Suta 
to  secure  Uie  indorsed  bonds.  AAerwarda,  the 
mortgage  to  the  State  was  foreclosed,  and  the 
mortgaged  property  sold  at  public  auction  on 
the  wA  of  januaiT,  1877,  to  a  purchaser  other 
than  the  State. 

Then  follows  this  allegation: 

"The  plaintiS  says  that  in  the  indotsemeU 
and  delivery  to  the  said  Alabama  and  Chatta- 
nooga Railroad  Company  of  the  said  bonds  of 
that  corporation  and  the  coupons  thereunto  at- 
tached as  af  oresdd,  and  in  the  issuance  and  de- 
llTery  to  that  coirxwalioii  of  the  said  two  thou 
sand  bonds  of  the  plaintiff  and  the  coupons 
thereunto  attached  as  aforesaid,  the  plamtlfl 
relied  on  the  truthfulness  of  the  several  afore- 
said false  pretenaea  and  statements  of  said  Ala 
bama  and  Chattanooga  Baliroad  C-ompany,  as 
well  as  on  ail  the  provisions  of  all  the  ^d  Acts 
of  her  General  Assembly,  and  especially  on  all 
the  said  provisions  of  said  AcU  relailng  to  the 
obligation  and  liability  to  the  plaintiff  of  the 
directors,  officers,  Incorporators  and  stoclchold 
ers  of  said  corporation,  for  any  loss  that  should 
be  Incurred  by  the  plaintiO  by  reason  of  the 
directors,  officers,  Incoiporators  and  stockhold- 


pons  thereunto  attached  were  issued  and  deliv- 
ered to  said  corporation  as  aforesaid,  or  of  the 
said  AcU  under  which  the  plaintiff  Indorsed 
and  delivered  to  the  said  corporation  the  said 
bonds  of  the  said  corporation  as  aforesaid." 

It  is  then  averred  that,  in  May,  1809,  the 
company  "knowingly,  wroufffnlly,  Ulegaliv 
and  fraudulently  appropriated  to  the  detend- 
anU  and  their  accomplices  in  the  wrong  and 
fraud"  (180,000  of  the  money  accruing  from 
the  sale  of  the  Indorsed  bonds,  and  that  this  sum 
"was  not  osed  or  applied  in  any  way  for  the 
benefit  of  said  corporation  or  of  plainUff,  or  for 
the  purpose  of  constructing  or  equipping  lu 
said  railroad,  or  for  any  honest  or  lawful  pui^ 
pose.  Also,' that  the  companjr.  In  or  about  the 
month  of  Hay,  ISes,  "  wrongfully.  Illegally, 
fraudulently  and  without  any  valuable  consldn- 
ation,  approprteted  and  issued  to  the  defendants 
and  thur  accomplices  In  the  fraud  and  wrong 
sbaree  of  the  capital  stoi^  of  the  said  corpora- 


te said  oorporaUon,  and  In  payment  therefor  the 
said  corporatloD  fnudulentlyand  Ule^ypald 
to  the  def  endants,aDd  the  defendanto  did  wrong- 
fully, fraudulently  and  Illegally  receive:  from 
the  said  conxannon  a  large  aum,  to  wH:  the 
sum  of  94S,lnO,  which  said  sum  bad  accrued 
to  and  been  received  by  the  said  corporation 
from  the  sales  of  a  portion  of  said  bonds,  in- 
dorsed bv  tbe  plaintiff  and  delivered  to  the  said 
corporation  as  aforesaid,  and  which  said  sum, 
received  by  the  defendanla  as  aforesaid,  they, 
the  defendants,  knowingly,  wrongfully,  ille- 
gally and  fraudulently  appropriated  to  their 
own  use  and  benefit,  and  which  was  not  used 
or  applied  In  any  way  for  the  benefit  of  said 
corporation,  or  for  the  purpoaeof  constructing 
or  equipping  Its  said  railroad." 
Also,  that  to  the  months  of  November  and 
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December,  180B.  the  company  "wroDgfully, 
LlegaUy  fraudulenlly  and  knowingly  permit- 
ted the  aefead&Qts  to  appropriate  to  Uieii  own 
uae  and  to  the  use  of  tbeir  Hccompllcea"  certain 
nmu  amounting  in  the  asgregate  to  $118,000, 
"which  Mima  had  accruiS  to  and  been  received 
bv  tbe  said  corporation  from  sales  of  a  portion 
01  said  bonds  indorsed  bv  the  plaintiff  and  de- 
livered to  Kild  corcoration  as  aforeeaid,  and 
which  were  not  used  or  applied  In  any  way  tor 
tlie  beikeflt  of  said  corporation,  or  fnr  the  pur- 
pose of  constructing  or  equtpplDg  its  sdd  road." 
Also,  that  in  the  months  of  January  and  Feti- 
ruary,  1870,  thecompany  "knowlnglj^.  wronp- 
flllly,  illegally  and  fraudulenlly  permitted  the 
Jefendants  to  misapply,  misappropriate  and 
convert  to  improper  usee  a  further  large  sum, 
to  wit:  1400,000,  which  bad  accrued  to  and 
been  received  from  the  sales  of  a  portion  of 
■aid  iodoTsed  bonds,  •-<■'■  and  which  was 


pose  of  constructing,  equipping,  or  finishing 
Its  said  r»ilroad,  or  lor  any  other  purpose  au- 
thorized by  said  Acta  of  the  Legislatnre." 

Also,  that  the  company,  "with  the  know- 
ledge and  participation  of  the  defendants,  dur- 
ing the  years  lBfl9  and  1S70,  wrongfully  and 
lUemlly  sold  and  d'lapoaed  of  "  $812,000  of  the 
indorsed  bonds,  and  $771,000  of  the  slate 
bonds,  at  less  than  ninety  cents  on  the  dollar; 
and  that  $060,000  of  the  indorsed  bonds  were 
disposed  of  by  the  company,  with  the  know- 
ledge and  permission  of  the  defendants,  by 
placing  them  as  collateral  secnrlty  for  thedebts 
of  the  company,  which  debts  were  much  leas 
than  ninety  pw  cent  of  the  amount  of  the 

It  Is  then  aUeged  that  the  company,  with  the 
permission  of  the  defendants,  during  the  years 
1869  and  1870,  "allowed  large  amounts  of  said 
indorsed  bonds,  to  wit:  $300,000,  as  well  as 
large  sums  of  the  proceeds  of  said  indorsed 
bonds,  to  wit:  1100,000,  to  be  unlawfully  paid 
or  given  to  vanous  persons  who  were  not  en- 
tltttd  tn  any  part  of  said  bonds  or  the  proceeds 
thereof,  and  were  at  the  timeof  such  payments 
or  gifts  known  1^  said  last-named  corporation, 
as  well  as  l^  said  defendants,  not  to  be  entitled 
to  any  part  of  said  bonds  or  the  proceeds 
thereof;  ^  *  *  and  the  indorsed  bonds  and  pro- 
ceeds of  laid  Indorsed  trands  which  were  so 
unlawfully  paid  or  given  by  said  •  •  •  corpo- 
ration were  never  used  or  applied  in  snv  way 
for  the  benefit  of  that  corporation,  or  lor  the 
construction  or  equipment  of  its  said  railioad.or 
for  any  honest  and  lawful  purpose,  hot  were 
lost  to  that  corporation." 

It  is  then  alleged  that  the  companr,  during 
the  years  1868  and  1870,  permitted  the  defend- 
ants to  use  800,000  of  the  indorsed  bonds  In 
nurcbaatng  for  themselves  stock  in  the  Roane 
Iron  Co.  wd  In  tlie  VIcksburg  and  Meridian 
Railroad  Oo.  and  In  opening  and  worklnc  a 
ooal  mine,  and  that  thne  Imnds  were  wholly 
lost  to  thecompany  artd  to  the  plaintiff , and  wr— 
never  applied  In  any  way  to  Us  benefit,  or 
the  conatnictioD  or  equipment  of  its  road. 

As  an  ezooie  for  not  making  the  "allen- 
ttons  as  to  said  wrongfnl,  ilk^  and  froiidu- 
lent  acts  of  said  cannpaoy  more  full,  certain  or 
definite,"  It  ta  slated  that  the  company,  with 
(he  paitidpallon  and  concurrence  of  the  de- 


of  the  aforesaid  wrongful  or  fraut 
sud  company  and  of  said  defends 
fully  kept  the  plaintiff  ignorant  ol 

roQgfu I  and  illegal  acts." 

The  declnratiOQ  concludes  as  fo 
the  plaintiff  says  that  by  reason  < 
said  wrongful,  illeesil  anl  fraudi 
the  said  Alabama  and  Chstinnot 
Company,  permitted  and  participj 
defendants,  who  were  the  BCt,:al  r 
controllers  of  said  Alabama  and 
Railroad  Company  as  aforesaid,  1 
poration  last  named  became  a  Imn 
year  1871,  and  was  rendered  whol 
pay  its  indebtedness  existing  on  : 
the  first  day  of  September,  1871,  a 
"  ~  'nterest  on  said  indorsed  bond 
)  due  on  the  first  days  of  , 
July,  A.  D.  1871.  and  that  on  the 
which  became  due  on  the  first  da 
and  SeptemlKT  in  the  same  year,  i 
the  aggregate  to  $587,000,  sU  of. 
plaintiff  was  compelled  to  pay  am 
the  holders  of  said  bonds,  wtilch  s 
have  been  compelled  to  pay  but  f( 
ful,  illegal  and  fraudulent  acta  of 
fendants  and  said  corporation  as  . 
part  of  which  sum  of  $537,600  h 
repaid  to  the  plaintift:  and  by  r 
aforesaid  wrongful,  illegal  and  fn 
of  the  said  Alatwrns  and  Chatlanr 
Company  and  of  the  said  defenda 
said,  the  said  plainliff  has  been  fu 
fled  and  injiued  to  the  addition 
one  million  of  dollars  in  settling 
created  and  evidenced  by  herafor 
ment  of  said  indorsed  bonds,  no  p 
which  loss  or  damage  has  ever  boi 
plaintiff.  And  the  plaintiff  says  th 
notice,  information  or  knowledge  < 
ful.  illegal  and  fraudolent  acts  of 
fendants  and  said  corporation  as  e 
lit  tDitAin  the  twelve  months  no 
Whereby,  and  by  force  of  the  sai* 
General  Assemblv  of  the  plalnti 
February  19,  1887,  September  3 
vember  17,  1868,  February  11, 
tively,  an  action  bath  accrued  to 
to  recover  against  the  said  defendi 
pensation  for  tbe  aforesaid  respect 
damages  to  plain  tiff  sustained  as  i 
the  s^d  defendants,  although  ret 
do,  have  not.  nor  bath  either  or  s 
at  any  time  hitherto,  yielded  any  c 
or  nude  any  satisfaction  or  ami 
pl^ntiff  for  the  said  loss  so  by  the 
tained  as  aforesaid,  but  to  do  this 
fendants  have  bltfaerto  altogether  i 
refused, and  still  do  refuse,  to  the  c 
plaintiff,  fn  the  sum  of  three  mil 

To  this  declaration  the  defeuda 
generally. 

The  demurrer  presents  the  qaei 
the  facts  stated  In  the  declsralion 
to  support  the  sriion.  The  lia' 
oSceis  and  stockholders  of  the  co 
Stale  is  statutory  only,  and  thet« 
covery  unless  the  facts  stated  intl 
are  such  as  to  t>riniF  the  delendan 
operation  of  the  liability  clause  1 
other  of  the  stalutea. 


laid  conx)ratloii;'  and  tlut,  "by  nuoa  of 
Ihe  aforeaaid  wrongful,  illegal  and  Erauduleut 
acts  of  the  said  *  **  compauf  and  of  the  de- 
fendaa ts.  the  said  plaintiff  hai  been  furlber  dam- 
nified and  injured  to  the  addltlona]  extant  of  ono 
million  of  dollars  in  settlingber  liability  created 
and  erldeoced  by  berafor^old  Iiulorsement  of 
Eald  Indorsed  bonda;"  but  this  is  not  enougb, 
unless  the  facts  from  wbich  this  coacluBion  is 
drawn  are  such  as  to  show  that  the  loss  wa* 
both  the  natural  and  Immediate  consequenceof 
the  wrongful  and  fraudulent  acts  referred  to. 
Pleadings  must  state  facts,  and  not  conclusions 
of  law  merely,  and  the  allegation  in  tiiis  casa 
that  the  loss  arose  from  the  fraud  is  only  acon- 
clusionoflaw.  If  the  facta  from  which  the  con- 
clusion is  drawn  are  not  auSldent  to  show  that 
In  law  the  loss  was  attributable  to  the  fraud, 
the  declaration  la  bad. 

The  facts  are,  that  the  State  was  to  IndoiM  [4871 
;rtain  bonds  of  the  company  upon  certain  se- 
curity. It  made  the  indorsement  and  got  the 
security.  The  obligation  of  the  company  to  uso 
the  booda  to  build  and  equip  the  road  was  sat- 
isfied, if  the  road  was  actually  completed  and 
~~|uipped  in  accordance  with  the  requirements 

the  statute  at  a  bona  JIde  cost  to  the  company 
of  more  than  the  amount  of  the  bonds.  The 
object  of  this  requirement  was  to  insure  the  cre- 
ation of  the  secori^  which  the  State  was  en- 
titled to  have.  If  the  security  was  actuallv  per- 
fected, all  clatro  of  the  State  upon  the  indorsed 
bonds  was  satisfied.  There  Is  no  pretense  that 
the  rood  cost  less  than  the  value  of  the  bonds. 
Consequently,  if  ibe  bonds  were  not  used  to 
build  the  rcMLd,  other  funds  belonging  to  the 
company  must  have  been,  and  it  was  proper  U> 
treat  the  bonds  as  a  substitute  for  tlie  other 
funds  In  the  treasury  of  the  company.  This 
being  so,  it  was  not  a  fraud  on  the  Stale  for  the 
company  to  do  with  the  bonds  as  it  might  have 
done  with  the  other  funds,  If  they  had  not  been 
iwed  in  building  the  road.  As  the  State  had  no 
direct  lien  on  the  bondsfor  Its  security,  a  fraud- 
ulent use  of  the  bonds  waa  not  a  fraudulent  di- 
veirion  of  the  State's  lecnrltiei. 

The  loss  of  the  State  Is  directly  Mtributablo 
,j  the  deflcleuCT  in  the  value  of  Its  original  se- 
curity, and  the  modnlent  use  of  the  b^uls  had 
no  effect  on  that.  The  company.  If  the  allege 
tfons  are  true,  has  wasted  its  property  and  made 
Itself  Insolvent,  but  it  has  not  in  this  way  in- 
creased ita  obllgadoni  to,  or  changed  Ita  rela- 
tions with,  the  State.  Both  the  debt  to  and 
the  security  beld  by  the  State  were  the  same  af- 
ter the  frauds  as  before.  The  Injury  to  Inno- 
cent atochholders  bv  the  wrongful  acts  of  the 
company  and  the  defendants  was  direct  and 
Immediate,  because  tbeir  property  waa  taken 
and  fnudulently  converted  to  the  use  of  the 
defendants  or  the  other  wrong  doen.  To  the 
Slate,  however,  the  injury,  if  any,  was  both  in- 
direct  and  remote,  because  the  State  had  no  di- 
rect claim  upon,  or  interest  In.  the  property 
which  was  misappropriated.  The  law  will  not 
Imply  that.  If  the  company  bad  kept  tbebond^ 
tbe  same  Ion  would  not  bare  fallen  on  the 
State.  There  was  no  imperative  obligation  on 
the  company  to  use  tbe  bonds  to  pay  the  debts  jus'l 
tor  wUcA  the  State  waa  Uable  rather  than  otfaen 
and,  coDMqtWDily,  It  oannot  be  said  that,  as  a 
matter  of  law.  If  tbe  mlaappropriatlona  bad  not 
been  made  the  State  would  have  suffered  no  Im^ 

in 
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To  our  mtods  It  !b  clenr,  therefore,  that,  upon 
the  facta  as  they  are  set  forth  in  the  declantiau, 
tliere  ia  no  Imbilily  on  Die  part  of  tho  defend- 
anta  for  the  alleged  frauds  of  the  companj, 
other  than  those  cotiaected  with  over-isGuea,  or 
•alea  of  the  bonds  at  leas  than  ninety  cents  on 
the  dollar,  and  for  these  the  suit  Is  not  brongbt. 

2.  Aa  to  the  Act  of  18T0. 

TJndei  thia  Act  all  officers  and  slockholdera 
vho  knowlnglv  violate  or  permit  without  ob- 
jection the  vRilation  of  any  of  its  provtsions,  or 
ue  provislona  of  the  Act  of  18B7,  are  made  per- 
■oaally  liable  to  the  State  for  any  loas  Inclined 
therel^.  There  is  also  a  probibilion  against  a 
■ale  of  the  state  bonds,  the  Issue  of  which  to  the 
companj  was  authorized,  at  lesi;  than  ninety 
cents  on  the  dollar ;  hut  there  is  no  provision  for 
the  liability  of  1I12  stockholders  for  the  payment 
of  the  bonda,  in  case  they  are  so  aold,  as  there 
Is  in  the  Act  of  1 B67.  llie  only  llahiUty  under 
this  Act,  for  such  a  violation  of  Its  provisions, 
is  for  the  losses  which  the  Gtate  sustains  on  that 
account.  The  declaration  alleges  that  771  of 
theae  bonds  were  sold  at  less  than  nine^  cents 
on  the  dollar,  hut  It  fails  entirely  to  show  how 
the  State  was  injured  thereby.  Stockholders 
arc  liable  under  tnls  Act  for  violations  of  the 
Act  of  1867,  only  when  auch  viobtiona  occur 
after  this  Act  took  efTect,  which  was  February 
II,  1870;  and  it  nowhere  afOnnatiyely  appears 
that  any  of  the  wrongs  complained  of  were  com- 
mitted after  that  date,  except  in  tha  sale  of  the 
Kate  bonds  at  leas  than  ninety  cents  on  thedol- 
lar.  It  is  also  as  much  incumbent  on  the  State 
to  show,  under  this  Act,  that  the  losaea  for 
which  it  teeka  to  recover  were  the  direct  and 
Immediate  consequence  of  the  wrongful  con- 
dnct  complained  of,  as  ll  was  under  the  Act  of 
1867.  Wnat  has  been  said,  therefore,  as  to  the 
InsudSdenc;  of  the  allegation*  to  charg;  the 
defendants  ander  that  Act,  la  equally  appli- 
cable to  this. 

It  waa  contended  in  argument  that  the  lem- 
adr  of  the  Stole  to  enforce  the  liability  of  the 
duendanis  under  the  statute  waa  exclusively  in 
equity.  This  question  we  do  not  decide,  as 
there  Is  not  entire  unanimity  of  opinion 
amonest  us  in  reference  to  it.  There  were  other 
objections  to  the  declaration  also  mentioned  in 
the  argument,  hut  we  deem  it  uimeoessary  to 
refer  to  them,  as  what  haa  already  been  said  is 
•uffldent  to  dispose  of  the  case. 

Beiitf  unani'nuTuify  of  opinion  tAat  the/aett 
tlaUd  tn  tA«  deetaratifyn  an  not  tuffidtnt  to  con- 
Mtule  a  cause  ofaetion  agaiiMt  tht  d^endantt, 
vt  tu^ain  Hie  a«mvnvr. 

True  oopjp.   Test ; 

Jamea  H.  UaKanney,  Clerk.  Sup.  Court,  U.  B. 


WILLIAM  L.  GIBSON.  P(f.  i»  Brr.. 


(HeeB.CBcporter'ied.^aB  OS.} 


i6  tmdtr  errvtuom  judgment— etioppet. 
L  A  mortcavee  knot  b 


I  UbTTED  STATE& 


a.  The  decUloD  ol  the  Bupreme  Cni 
thooali  tiagla.  b  enUtlad  to  peouli 
questiona  Involved  aiislDB'  upoo  the 
State;  but  It  la  not  oonclusli-e  In  thi 
United  Stalea  unleai  tt  baa  become  1 
ertr- 

4.  A  partf  cannot  be  peimlttsd  t 
andairalDBt  the  aame  deed. 

K.  The  purobaaer  of  lands  aold  b; 
Courtot  Vtailadelphla,  aubject  to 


«.  Ifajudlalalaalebevold,theooi 
Irmed  It  upon  terma  not  authorjs 
liurcluueT  u  without  title  upon  wli 


e  lawaof  FeDnsrlvaD 
dinm,  the] 


or  la  a  party  and  b , 

a  Judicial  decree;  and  the  aoknowl 
sheriff'!  deed  cum  all  defoota,  k 
power  In  the  officer  to  sell,  or  frau 
An  obtootlon  to  the  valldltr  of  tl 
ETouDd  tbat  more  propertf  was  aoii 
easary.eanoot  bs  madesubaeqnent  U 
ledginent. 

8.  The  fact  that  a  Judsmaat  was 
might  have  beea  revoaad  upon  a  wT 
not  deatro;  a  sale  aiade  unner  the] 
remaining  In  lull  force  and  uurerei 

[Na  16.1 
Arfftud  Mar.  13,  16, 1885.     Ord. 
fnentApr.  tO,  liSS.     Bearfftitd 
te.l88S.    Dteided  Ifot.a,  18 

Pr  ERROR  to  the  Circuit  Court 
Statea  for  the  Eastern  Distrii 

Statement  by  Mr.  Jvttiee  Mb.1 

This  was  an  action  of  ejectmi 
poese«slon  of  certain  real  estate  In 
broagbt  by  the  plaintiff  in  erro 
New  Jersey,  against  the  defend 
citiienn  of  Pennsylvania,  in  wh 
judgment  for  the  defendants  be 
brought  hare  for  review  by  thisn 

The  cause  was  submitted  to  tb< 
trial  below,  a  jury  beine  woivf 
where  ludginentwas  reudered  up 
Ing  findings  of  fact: 

I.  In  1881  George  W,  Roberts 
the  premises  In  disnute,  situate  at 
comer  of  Broad  and  Oxford  Strec 
In  front  on  Bread  Street  48  feet,  1 
in  depth  on  Oxford  Street  148  fe 
18,  igei,  the  said  Ocorge  W.  '. 
gaged  the  same  to  the  Reliance  It 
-     -    of  Philadelphia,  to  aecui 


^"ixio. 


S.  In  1863  George  W.  Roberta 
the  17th  of  December,  1863,  his  h 
a  petition  to  the  Orphans'  Cour 

Chia  County  for  leave  to  soli  ih 
ea  under  the  Act  of  April  18,  t 
discharged  of  all  Hens  In  the  har 
chaser.  On  January  Lt,  18IM.  t 
Ises  were  sold  to  John  Rice  fo: 
tlO,SDO,  which  sale  was,  on  Jam 
approval  and  confirmed  by  the  C 
aforesaid,  and  security  approve( 
in  the  sum  of  931,000.  The  con' 
said  John  Rice  was  made  Januai 
consideration  of  the  sum  of  $5,50 
and  subject  to  the  payment  of 
debt  or  sum  of  15,000,  with  Intei 


Omios  T.  Ltoh. 


3«crge  W.  Robert!  to  the 
innce  Compur.  of  PhU- 
1  13,  1881,  uid  recorded 
.  U.  H.,  HO.  9,  page  71, 
la  made  In  the  AoMrnAini 
in  tbe  premlsea.  On  the 
K.  D.ieH,tbl<coDTe7aiic« 
god  before  tbe  Orpluuia' 

1,  1886.  John  Rtc«  uid 
lid  premlBes  to  Barah  A. 
k>Dof  $8,000,"  under  uid 
at  of  the  aaid  mortgage  of 
RdUnce  InsuTBDce  Com- 

7,  the  lafd  mortgage  of 
;i)«d  by  the  Reliance  Id- 
ircMld  to  the  defendanta, 
'edoaed  the  same  bv  pro- 
[ne  Coort  of  PeDoBTlTanla 
So.  IM.  Theacllon  waa 
ge  W.  Roberta,  and  Judg- 
Md  upon  two  returns  of 
brnKDt,  both  the  aald  Sa- 
wagner  Jermon  appeared 
tkanraiato  open  the  ]udg- 
fuMd. 

7,  1«8,  J.  Wagner  Jer- 
I.  bis  wife,  tiled  a  bill  io 
ae  Comt  for  the  Eaatem 
mnla,  to  January  Term, 
ing  that  tbe  defendanta 
f  agDer  JeimoD,  and  were 
mortgage  for  the  purpose 
ma  afloat  J.  Wagner  Jer- 
ig  that  Barah  A.  Jennon 
to  be  made  of  priocipal, 
3  the  defendanta,  and  re- 
nte an  asaignment  of  the 
f^nH   preaemed   to  Uiem, 

ce  waa  eoUred  "  that  an 
1  aa  pnyed  forto  reetrain 
le  ftoptrtj  mentioned  and 
,  aiMl  that  the  aald  Injonc- 
be  defendanta,  Lyon  and 
I  lalgnmfTit  of  the  bond 
ed  to  In  the  bill,  and  a 
ought  upon  the  aald  mort- 
pajment  of  the  debt  and 
t^,  tocether  with  all  coata, 
n  wUch  aaafgnment  and 
tKtloii  ihtll  be  dlaaolved, 
cree  waa  afllrmed  by  the 
mary  18, 180B,  and  aprw- 

be  Supreme  Court  afore- 
inJuDctioD  should  be  dia- 
danta  hereto  ahonld  be  at 
poo  tbdr  laid  mortnge, 
igiMr  Jennon  or  BariJ)  A- 
le  aame  bef  on  the  90th  of 
raaoJSW,  tbe  time  was, 
of  J.  Wagniff  Jennon,  ex- 
*     Nopayment  or  tntder 


Lot  No.  3.  South  ride  Oxford  Street.  Ill  feet 
east  of  Broad  Btreet.lS  bv  48  feeL 

Lot  No.  3.  South  side  Oxford  Straet,  127  feet 
east  of  Broad  Street,  16  by  48  feet 

Lot  numbered  1  was  pundbaaed  t^  tbe  de- 
fendants at  the  sherlfTs  salCL  made  October  4. 
1809,  for  tbe  aom  of  $10,000;  and  No.  2  wan 
purdiased  at  the  same  aale,  by  the  defendanta, 
for  the  sum  of  |3.000.  The  aherifTa  rMum  to 
the wrltof  fmart'/nciiuwaatn^  alia:"andit 
appearint:  tliat  the  plaiotiffs  In  the  writ  are  en- 
titled to  be  pdd  tbe  sum  ->f  $9,748^,  belni 
"■-  amount  of  principal  and  interest  to  day  (« 
of  the  mortgaged  premiaes  aucd  on  in  this 
case,  I  hare  taken  their  receipt  for  the  sane, 
and  balance  of  purchaae  money  I  bare  aa  wlth- 


On  December  4,  1869,  the  sheriff's  deed  for 
the  premises,  Nos.  1  and  2,  waa  duiv  ac)u>owl- 
edged  and  delivered  to  the  said  defendanta. 
No  dispoeldon  was  made  of  lot  No.  8. 

7.  As  to  lot  No.  8;  By  virtue  of  certain  pro- 
ceedings in  tbe  District  Court  of  Philadelphia 
County,  of  December  Term,  1866,  No.  1431, 
the  premiaeadtuaie  on  the  south  side  of  Oxford 
6treet,l37feeteastofBroadStreet,18reetby4B 
'-et,  were  exposed  to  aherilTa  aale  on  January 

,  1870,  upon  a  vgnditioni  aponai,  Issued  De- 
cember 3,  I860,  under  a Judecuent  obtained  by 
W.  A.  Arnold  against  J.  ^  agner  Jermon  and 
Sarah  A.  Jermon,  liia  wife.  The  first  count 
of  the  uarr.  filed  in  this  action  was  tar  male- 
riala  furolstied  to  Uie  aald  premiaee  at  tbe  re- 
quest of  said  Sarah  A.  Jermon.  Tbe  second 
count  was  for  materials  furnished  at  the  requert 
of  J,  Wagner  Jennon  and  Sarah  A.  Jermon, 
and  the  Judgment  was  confessed  in  open  court. 
At  the  sale  tbe  premises  were  porchased  tqr  de- 
fendant and,  on  January  89.  ISTO,  the  shraifTs 
deed  therefor  was  duly  a^nowledged  and  de- 
livered to  defendants. 

8.  On  tbe  8d  July,  A.  D.  1873,  an  ejectment 
was  broufht  in  the  Supreme  Court  of  Penn- 
lylvania  uttlnr  at  niti  priui,  to  July  Term, 
1873,  No.  180,  Dy  J.  Wagner  Jermon  and  Sa- 
rah A.  Jermon  against  Ihesedefendants, where- 
in a  verdict  was  rendered  for  these  defendants; 
and  on  March  6, 1678.  this  waa  affirmed  by  the 
Supreme  Court  of  Pennsylvania  sitting  In 
banc 

9.  On  March  7, 1876,  Sarah  A.  Jennon.wife 


tbe  State  (rf  New  Jersey,  for  the  oonsidsntlao 
of  $S00.  Tills  conveyance  purports  to  be 
made  by  Sarah  A.  Jermon  aloiM.  J.  Wagoer 
Jermon  lolned  in  the  covenants,  and  both  abe 
and  her  uuabaod  rigned  and  sealed  the  deed, 
and  It  waa  aepaiat^  acknowledged. 

Mamn.  David  O.  Haavlngton,  Oeoiwe 
W.Blddlc  and  F.  OarroU  Breietttr,  for  plam- 
Hfl  in  error. 

Mr.  Wm.  Benrr  Bawl*,  for  defendant  lo 

Mr,  JvUei  Hatthewa  delivered  tbe  optaion 
of  the  court: 

Before  proceeding  to  condder  thia  cMe  aa 
presented  by  thefln&gs  of  tact.  It  ia  seceasvy 
to  dispose  of  an  aastgnment  (A  error  baaed  on  a 
ruling  of  the  (^rcultOonrtdnrlnc  the  progreaa 
of  the  trial.  It  appears  from  ft  Ull  of  esoef^ 
tlons  that  "tbe  pbuntlS  oSered  to  ^ore  thM  a 
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tender  of  the  money,  under  decree  of  the  Su- 
preme Cooit  of  PennflylTania,  In  suit  No.  00. 
Jantiuy  Tenu,  1868,  was  made  about  the  end 
of  Ue7,1808,b7ChArleflB.Huirhead;  thatthe 
assigDiiwiit  was  returoed  from  Lyon  and  Tay- 
lor executed  hi  blanks  thatnldO.  H.  Huirhead 


n  and  Tajlor  abao 

___    ._..  :  aaslgnmenl  and  re- 

cdve  the  money.  CoouBel,  on  being  asked,  aaj 
that  the  money  was  ready,  butwos  not  actually 
shown  I^ron  and  Tavlor,  or  their  attorney,  and 
.L_.  _^  actual  tender  wa»  not  oeceaaary 


It  will  be  obeerved  that  the  tender  referred  to 
In  this  offer  was  not  made  by  the  party  obliged 
topaythedebt  or  entitled  to  do  so,  for  the  pur- 
pose of  removlag  the  incumbrance  of  the  mort- 
gage upon  the  propo^,  nor  in  payment  of  the 
mortgage  debt,  and  In  aatisfactloo  of  the  mort- 
gage and  the  judgment  rendered  thereon,  but 


•mount  due  on  account  thereof,  accompanied 
'gnment  to  a 
dsecurltiea, 


with  a  demand  to  execute  an  asdgni 

"  Irf  party  <rf  the  debt  ands 

compliance  with  which  was  a  condition  of  the 


offer  of  payment  If  accepted,  the  effect  would 
have  been  to  tranafer  the  debt  and  mortgage  and 
Judgment  rendered  thereon  to  an  assignee,  and 
not  to  extinguish  It.  This  the  plaindifa  were 
under  no  legal  obligation  to  do,  neither  by  con- 
tract nor  by  the  terms  of  the  decree  referred  to, 
Inumuch  as  the  time  within  [which]  such  pay- 
ment might  be  made  for  that  purpose  was  limit- 
ed by  the  decree  to  Hay  10,1800.  After  that  th^ 
were  ezpiesslyleftat  liberty  by  the  decroe  itself 


Juqffmep 
Thisq 


nils  question  bdng  removed  from  the  contro- 
▼ersy,  It  is  urged  by  counsel  for  defendants  in 
error,  that  the  Judgment  of  the  Supreme  Court 
of  Pennsylvania  In  Iheejectment  in  faror  of  (he 


driith  flndlngof  faiA,  If  not  entitled  to  the  force 
ol  an  eetoppel  as  fW  ivHoata,  is  at  ~ 
'  oritadVe  dectaion  01  the  high 


,  __^ n  its  local  JurU- 

prudence,  ougftt  to  famish  the  obiintoTy  rule 
of  dedaion  for  the  courts  of  the  United  States. 

The  former  judgment  in  ejectment  Is  not  a 
bar  to  the  present  action,  according  to  the  law 
of  Pennsylvania,  where  the  subject  is  regulated 
by  atatule.    I  Brigbtiy's  Purdon's  Dig.  G85. 

Br  the  Act  (rf  AprU  18,  1807,  two  successive 
venucts  and  Judgmenta  In  favor  of  the  some 
party  will  dereat  a  third  ejectment;  but  where 
there  is  Terdlct  against  v^dict,  and  Judgment 
thenon,  a  verdict  and  Jud^ent  In  •  third 
ejectment  Is  condudve.  BnlUm  v  ''■"—"''— 
lU  tr.  B.  030  [Bk.  28,  L.  ed.  810]. 

Ai  a  precedent,  the  decision  of  the  Supreme 
Court  of  the  State,  though  single,  is  entitled  to 
peculiar  respect,  because  all  the  queetiona  de- 
cided arise  iq>OB  the  local  law  of  the  State;  bat 
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The  plaintiff  in  en 
Jersey,  had  a  constit 
that  fact,  to  Invok 
courts  of  the  Unitei 
their  Judgment  upoi 
of  PeDQsylvania. 

The  title  of  the  pla 
A.  Jermon.  Her  tit 
deed  from  Rice  men 
of  fact,  and  that  of 
conveyance  descrfbei 
the  proceedings  in  U 
adelphla  from  wbicli 
conveyances  contiui 
under  and  subject  to 
gage  under  which  tt 

It  is  cont«nded,  oi 
error,  that  be  la  not 
to  deny  the  ezistenc 
assert  that,  fn  point  ( 
by  the  sale  ordered  b; 
salee  beine  required 
charged  of  all  liens 
chaser,  and  that  com 
insist  tliat  the  subset 
mortgage  as  a  subs 

It  is  true  that  the  s 
which  the  sale  ordei 
was  authorized  (Act  i 
ly's  Purdon'sDig.  1! 
tliBt  "by  evei-f  aucl 
sold  shall  be  dischai 
also  tme  that  the  sale 
was  of  the  premises 
all  liens  in  the  hands 
theaaletoIUce,  appi 
court,  was  foriheaui 
and  consideration  < 
equally  true,  asappe 
deed  to  Rice,  whici 
before  the  Orphans' 
eration,  as  finally  ag 
tiee.  there  was  actual 
the  remainder  being) 
mortgage  to  the  H 
Company,  nnder  am 
veyance  was  made. 
The  proceedings  and 
Court  must  be  taken 
the  execution,  ackuc 
the  deed.  The  sane 
and  form  of  the  con 
necessary  to  perfect 
out  tbe  aeed,  the  sal' 
sum  mated,  and  no 
vested  and  pesaed. 
15:  BroKii'i  Appeal 

If  the  whole  proo 
court  confirmea  a  i 
ized  by  law,  the  pla 
which  to  base  a  rei 
below  were  mortgag 
protection  of  the  de( 
Wall.  019  rak.  19, 
neouB  merely,  andt] 
good  and  stands  un 
questioned  collateral 


y.  Ltok.  <s»-4n 

ind  lot  2,  ftt  the  Mme  sole,  wu  alao  pnrchaaod 
tj  tbem  for  the  turn  of  ^,000.  The  alurur* 
ctum  showed  that  he  took  from  tbe  porcluien 
heir  recdpt  u  pklntiib  In  the  writ  for  the 
tmotmt  of  the  debt,  and  Interest,  and  that  b» 
iftd  the  balance  of  the  purchase  moDQftu  ccna- 
Danded. 

It  fa  now  conlended,  on  behalf  of  (he  plain- 
itt  In  error,  that  the  sale  of  lot  No.  1,  oelDg 
or  more  than  was  dae  b>  the  defendaato  herdu 
in  the  mortgage  debt,  aatbfled  the  Judgment 
od  exhausted  the  authority  to  proceed  further 
mder  the  writ,  and  that  the  aaleof  lot  No.  9to 
he  pUntifEi  In  the  execution  wm  therefore 
rold  for  want  of  power  In  the  sheriff  to  make  It 

Under  the  laws  of  PennsflvanU,  the  proceed- 
nf  open  a  mortnge  was  bjr  $eiT»  faeku,  in 
Ttilch,  Judgment  oavinK  been  rendered  forthe 
imount  of  the  debt,  Inte^vet  and  coats,  the 
nortgaged  premises  an  dl.<ected  to  b«  seized 
ud  sola  on  execntion  br  a  levari faeia*  for  the 
latisfactlon  thereof .  1  ^iriktly's  Pindon's  Dig. 
LS3.  pL  123. 

In  case  there  shall  to  a  eurplna  of  the  pro- 
»eds  of  the  execution  sales  aft^  sstlsf action  of 
he  Judgment,  the  aherlfC  la  bound  to  pay  tlie 
lame  to  the  debtor  or  defendant.  Id.  «A,  pL 
198.  And  In  all  cases,  where  there  shall  H 
Usputes  concendng  the  distribution  of  the 
noney  arislne  from  aalea  on  execution,  the 
»UTt  from  which  the  execution  shall  hftTO  Is- 
lued  is  luTested  with  power,  apon  notice  to 
parties  Interested,  to  hear  and  determine  the 
lame  BCCordlUK  to  law  and  equity.  Id.  6SQ, 
)1.  107.  The  ueriff  makes  return  of  the  sale, 
irith  the  proceeds,  to  the  court  whence  It  la- 
med, and  gives  to  the  porcbaser  a  deed  for  the 
iremlses  so  sold,  but  not  until  It  hsj  been  foi^ 
naUy  acknowledged  in  court,  as  reqidred  by 
aw.  Id.  0S8,  pi.  119.  This  acknowledgment 
s  a  public,  judicial  act,  made  in  open  court, 
tnd  only  after  noticn  to  all  parties  in  interest. 
td.  658,  pL  129. 

To  this  prooeedlnir  the  Judgment  debtor  Is  a 


Mtrty,  and  at  the  hearing,  mn  make  any  ob- 
lecdon  to  the  confirmation  of  the  sale.  The 
icdon  of  the  court  has  all  the  effect  of  a  Jndl- 
dal  decree.  Astn-  v.  Ona,  S3  Pa.  St  1, 15. 
It  was  said  In  BMMm  t.  JKOoiinsw,  14  Pa. 
}t  77 :  "Host  of  the  caaes  reownue  the  de- 
fberstlve  and  Judicial  character  of  an  acksowl- 
klgmnt  taken  In  (men  court  founded  upon 
;be  conceded  right  m  all  parties  having  an  In- 


lOof  tham,from  Jf«niA|rT. 

aS.loDaU  T.  iMeaif.  9Pa.  St  106,  distingulsli 
Qetween  those  objectioos  that  touch  the  touo- 
latlon  of  the  proceeding,  by  Impeaching  the 
luthority  of  the  ofDcer  orestsbllshiiw  the  extst- 
mce  of  fnud,  and  those  which  ^ply  sog- 
^  Inrgularitia  In  the  process  of  sale.  The 
ibaence  of  authority,  or  tne  presence  of  fraud, 
jtterl  J  frustrates  tbe  operatton  of  the  sale  ss  a 
means  of  transmisrioo  of  title,  and  avoids  It 
From  the  b^lnnlng.  Bitter  may,  therefore,  be 
Insisted  on,  evm  after  a  formal  acknowledc- 
nent  of  the  connryance ;  but  mere  Irregulari- 
Lles,  whether  of  omission  oe  oommiMlon,  which 
It  render  the  ofllcer  powerless,  or  taint  the 
^..  scHoB  with  tnrpltnde,  may  be  cured  by 
Lhe  tach  acqoleeoence  of  Ihoee  who  ought  to 
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The  oomctoen  of  this  rule,  that  the  sc- 
knowledgment  of  the  aberifTB  deed  In  coDBum- 
madon  uid  conflrmatlon  of  the  sale  curea  all 
defecu,  except  want  of  power  to  sell  In  the  of- 
ficer, gr  fraud  In  making  It,  heing  conceded,  it 
to  Mfll  cooteoded  that.  In  the  present  case,  the 
povei  of  the  sheriff  to  proceed  with  the  sale  of 
lot  No.  S  oeased  after  he  had  made  enongh  bj 
tbe  sale  of  lot  No.  1  to  pa;  the  judgment  debt, 
with  IntereM  and  costs  ;  and  that  oonsequently 
the  sale  of  the  latter  was  vdd  for  ^Ziat  of  au- 
thtnitytoseU. 

But  the  aheriS  acted  strictly  within  'Jie  com- 
mand of  his  writ.  That  was  to  selte  and  sell 
the  mortgaged  premiaee.  If  he  proceeded  to 
tell  mora  than  was  snfflcient  to  pay  the  debt,  It 
was  at  most  but  a  mere  irregularity,  eVen  if  it 
could  be  so  couaidered.  He  had  no  judicial 
Buthoritjr  to  detennlDe  questions  that  might 
arise  upon  the  sak,  orqoeatlonaof  dlatrlbuUon. 
The  sale  of  lot  No.  1  nught.tofarasheorany- 
one  could  know;  be  set  aside,  and  the  proceeds 
of  lot  No.  2  mi^ht  piore  to  be  necessary  to  sat- 
isfy the  execution.  His  duty  was  merely  mln. 
lBt«rlaI,  and  so  long  as  he  pursued  only  the  lit- 
eral pracept  of  the  writ,  he  cannot  be  said  to 
have  acted  without  authority,  and  be  converted 
thereby  into  a  wrongdoer.  For  aught  that  he 
might  know,  and  for  aught  that  we  can  tell 
from  the  present  record,  the  whole  proceeds  of 
the  sale  ox  both  lots  may  have  been  neceasary 
to  pay  other  liens  upon  the  property,  entitled 
to  saturfactioQ  on  distribution.  The  presump- 
tion certainly  Is,  in  accordance  with  the  maxim, 
Omnia  pratwnunlurHU  et  tokmnitfr  e»»e  acta, 
that  the  Burpluswas  either  so  applied,  in  which 
case,  no  more  property  waa  sold  Oian  was  n< 
essary ;  or,  It  was  paid,  as  the  law  directs,  ._ 
Mrs.  Jennon,  its  owner;  and  in  that  event,  she 
certainly  is  not  in  a  situation  to  complain  of 
the  Invalidity  of  a  sale  the  fruits  and  proreeda 
of  which  she  received,  and  has  ever  smce  con- 
tioued  to  claim  and  hold  aa  her  property.  She 
was  a  party  to  the  proceeding,  and  had  the  op- 
portunity then  to  Dreaeot  to  the  court  ^e  very 
objection  now  made  to  the  validity  of  the  sale, 
that  more  property  had  been  sold  than  was  in 
fact  necessary  to  answer  Uie  exigency  of  the 
writ  and  satGfy  the  demands  entitled  to  the 
proceeds.  That  was  a  question  peculiarly  for 
that  court  to  determine,  and  that  was  the  ap- 
propriate time  for  its  aetennlnatioD.  It  wai 
either  then  made  or  waived,  and.  In  either  view, 
the  action  and  Judgment  of  the  court  in  directinc 
the  ackmowleagment  and  delivery  of  the  deea 
was  concludve.  Wo  conclude,  therefore,  that 
the  objections  to  the  title  acquired  by  the  sale 
of  these  two  lots  cannot  be  maintained 

A.  difTerent  question  arises  upon  the  title  - 
lot  No.  B.  Although  part  of  the  mortgaged 
premises,  It  was  not  Included  in  the  sbenff'° 
sale  under  the  judgment  and  execution  for  th< 
mortgage  debt.  It  was  sold  in  virtue  of  the 
Judgment  and  proceedings  described  In  the 
seventh  finding  of  fact,  being  an  action  by  one 
Arnold  ualnst  Jermon  and  his  wife  to  charge 
the  wife's  property.  It  Is  objected  that  this 
judgment  and  consequently  eil  proceedings 
under  It,  including  the  sale  on  execution  to  the 
defendants,  are  void,  because  the  declaration, 
one  count  of  which  waa  for  materials  furnished 
to  Qie  premises  sold  at  the  request  of  the  wife, 
does  not  sufficiently  allege  a  contract  binding 


upon  her  as  a  mairii 
Judgment  was  con: 
upon  a  verdict  or  fii 
These  questions,  i 
were  lully  consider! 
factorilv  decided  t 
Pennsylvania  in  the 
Pa.  at  438.  That 
pjirchaser  at  this  sa 
tion,  against  the  di 
into  a  contract  for 
specific  performano 
defense  which  previ 
not  marketable.  TI 
the  title  might  be  g 
would  be  exposed  U 
ought  not  be  compel 
J.,  delivering  the  o 
"  Unless,  then,  in  I 
those  claming  unde 
concluded  by  (he  Ji 
sherUTs  sale  took  pi 
foundation  of  the  i 
veriing  her  liability 
judgment  was  conf  i 
ment  to  be  hereaflei 
the  purchaser  vHll  b 
and  peril  of  such 
second  counts  of 
stated,  set  out  a  con 
her  husband  at  hei 
materials  furnished 
ta  and  about  the  im 
eflt  of  her  real  sstat 
Is  liable  on  such  a  c 
that  it  may  logical 
rendered  against  he 
confession  or  verdic 
characteristics  of  a , 
tvi  jurit.  The  cae 
turn  upon  the  ques 
or  thoee  claiming  u 
ejectment  to  be  bn 
could  be  permitted 
which  the  jtidgmeni 
tracted  by  h^elf  • 
stance  for  the  imprt 
tate.  This  questio: 
finnatlve,  on  the  gr 
effect  would  not  ct 
was  apparent,  for 
count,  which  was  il 
sold  and  delivered  c 
self  and  husband,  s 
tion  against  her;  ani 
she  would  be  at  lib 
ery  was  upon  this  c 
or  second,  which 
the  record.  It  was 
judgment  might  be 
a  collateral  proceed! 
the  actual  recovery 
as  to  her.  that  Is,  u 
that  event  It  wouh 
confession,  and  on 
Id  validated  thereby 
counts  which  set  tc, 
against  her. 

This  judgment  w 
of  the  same  court  in 
81  Pa.  Bu  107,  whi 
this  lot,  it  said  :  "t 
three,  it  may  be  cc 
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TUMom,  and  mktit 
wilt  of  error;  but 
■herUTa  sale  made 
Is  Moading  In  full 
■  tademeot  waa  ob- 
itn  w&om  I^on  and 
,"  Tba  opulon  In 
s  dted  wl  th  appror- 
e  Pa.  St.  447,  468. 
b  care  all  the  da- 
rt of  Pennaylvania 
dntlfC  In  emx,  and 
iconsltteot  wiUi  its 
len  in  question,  In 
k  T.  Zfwn,  to  wUch 


trk.  Bop.  Ooiot,  U.  B. 


r  Ai-,  ApjOi. 
JMPASY. 


QlUned  b*  an  appeal 
inae  M  baardtn  tUa 

biftmctlmi  mntal  aed 
rtuout  rafweoM  to 
I  tai  perpetoaUon  of 
vMOMnfortheant 

Indfvwbo  aUom  the 
e  that  tin  InJoMtlon 


on  of  «up«rMilMt. 
Mated  bj  the  wurt 
appellanta,  la  nip- 


Imictlon  liToid  b*- 
nrid,  io  clMiir  Ir- 
thb  coort,  cm  bar- 
Mild  at  oDcerellere 
■offlcieDt  Io  Mcon 


theoomt  had  ati- 


tlioritr  and  power  to  make:  ond  ita  eserdae  wat 
a  matter  of  discretion,  with  which  thla  court 
will  not  Interfere. 

Wrb/itY.Let»ee.  1  Pet,18e(2«  TJ.  8.  bk.7,  Led, 
BS);  Dean  t.  Miuon,  20  How.  198  (61  U.  S.  bk. 
10,  L.  ed.  B76);  .fibtw  v.  MeDmaid,  100  U.  B. 
161  (Bk.  27,  L.  ad.  Ml). 

Even  regardinr  the  final  decree  at  an  origi- 
nal InJuDction,  the  sppell&Dte  should  not  be  at 
libertj  to  chanee  the  ttatut  quo  of  the  parties. 

The  eSect  of  the  tupaedeat  ia  to  prevent  all 
farther  proceedings  in  the  subordinate  court, 
except  such  u  are  necesaary  to  preserve  the 
il^ta  of  the  parliea. 

Hdtej/  7.  MeDonaid,  lupra. 


ThlB  ia  a  motion  for  a  modification  of  the  w> 
•ptrt6dia,  or  more  properly,  perhaps,  for  t,  modi- 
fication of  the  injunction  contained  io  the  do- 
cree  appealed  from.  The  bill  prated,  among 
other  things,  for  an  inJunctiOD  reetroining  "the 
defendant  Leonard  from  cutting  or  leoioving 
any  trees,  logs  or  timber,  or  an7  staves  mann- 
f  actured  from  an^  tree*  or  timber,  from  any  of 
the  lands" In  controversy.  In  the  decree. the 
defendants  were  "perpetnallf  enjirined  from 
attUDg  ommoring  any  timber  from  said  lands. " 
The  appeal  operates  as  a  ntpenedeat.  It  having 
been  taken  within  aiz^  days  after  the  dlapo- 
sltion  of  the  motion,  which  was  made  during 
the  same  term,  to  vacate  the  decree,  and  the 
bond  being  in  Uie  form  required  for  that  pur- 
pose. The  decree  waa  rendered  bv  the  Judge 
of  ttaeDiatrict  Coiutof  ATkaaaBa,a{tUag•ac£^ 
cutt  Judge.  The  same  Judge  allowed  the  ap- 
peal, and,  ia  doing  so,  mrected  that  It  ahonid 
"not  openU  to  saapend  or  aSect  ao  much  of 
the  decree  *  •  •  as  enjoins  the  defendants  from 
cutting  or  otherwiae  treapaaslng  on  the  lands  tn 
controveray,  *  *  *  or  removing  atavea  or  tim- 
ber cut  thereon."  The  appellant  now  moves 
this  court  "to  vacate  ao  much  of  the  decree  of 


prevents  the  same  from  supeneding  the  decree 
rendered  for  the  appellees,  and  espedally  ao 
much  of  the  said  decree  granting  aald  appral  as 
prevents  add  appellant,  J.  W.  Leonard,  from 
removing  the  staves  made  on  the  land  m  crai- 
tioveisy  before  service  or  entry  of  the  decree  ia 
favor  of  the  appelleea.' 

The  injunction  ordered  by  (he  final  decree 
was  not  vacated  by  the  appeal.  Sartghter-fftntm 
Oaf*.  10  Wali  »7  [77  D.  8.  bk.  19,  L.  ed. 
9221:  Sotm/  v.  Mclhnald.  109  U.  8.  161  [Bk. 
27,  X.  ed.  891].  It  Is  true  that  In  some  of  the 
StattghUr'Bouat  Cata  the  ^>pe«l  was  from  a 
decree  making  perpetual  a  preilmlnarv  Injonc- 
tion  whldi  had  Men  granted  at  an  earlier  atwe 


of  the  cue,  but  the  fact  of  thepfeliminary  m- 
junctiofl  lad  nothing  to  do  with  the  deciaion, 
which  was  "that  asHher  an  injunction  nor  a 


decree  diaaolving  an  injunction  is  reveraed  or 
nullifled  by  an  appeal  or  writ  of  error  before 
the  caose  Islward  u  this  court."  Thla  doctrine. 
In  the  gouval  laiwuue  here  stated,  was  dla- 
ttncUy  reafflimod  In  Hotitg  t.  McDonald,  aad  It 
clearly  refers  to  the  lojunctioa  contained  in  the 
decree  appealed  from,  without  reference  to 
whether  that  injuactton  waa  In  perpetuation  of 
a  (miner  order  to  Iha  same  effect,  ai  was  tbea 


(or  the  Dnt  time  gnnted.  Tbe  Injunctloii, 
therefore,  which  wu  muted  bj  tbe  flnal  de- 
cree In  thia  cue,  la  in  lull  force,  notwltlutuid- 
Ina;  tbe  appeal 

Construing  tbe  Injunctioa  u  Kraoted  in  a 
aeclioT]  with  tbe  evermeDta  In  tbeoill,  the  prai 


when  be  allowed  tbe  appeal  is  in  reant^ 

lug  more  than  notice  to  tlie  ai^tellant  that  such 
was  the  effect  of  bia  decree.  It  waa  not,  and 
waa  not  intended  to  be,  ao  enlarcemeBt  of  the 
original  acope  of  the  injunction,  but,  tinder  the 
drcuniatuicea,  a  Inati&ble  precaution  agaliut 
a  poesible  misunaerBtandlnc  bv  the  spi^UaDt 
of  the  extent  and  effect  of  tne  decree  appealed 
from. 

Tbia  court  no  doubt  baa  the  power  to  modify 
an  injunction  granted  by  a  decree  below  in  ad- 
vance of  a  final  hearing  of  anawealonltsmer- 
Ita.  An  application  to  that  effect  waa  made 
to  OB  at  tbe  October  Term,  1878,  in  thecaseof 
the  SiHMfuaJfcy  Tool  Qm^ny  v.  Qmtteek,  and 
lindlnKthataucbapractice,Bpennitted,  would 
ffftwiHiti—  involve  an  examination  of  the  whole 
caae,  and  neceeaarily  take  much  time,  we  pro- 
mnlgated  tbe  preasnt  Eqvi^  Rote  98,  which  is 
u  foUowi: 

"When  an  appeal  from  a  final  decree  In  an 
equity  ault,  granting  or  diagoldng  an  Injunc- 
Oon,  is  allowed  bj  a  Justice  or  Judge  who  look 

Cin  the  deddon  of  tbe  c^use,  he  may,  in 
dlacietion,  at  tbe  time  of  such  allowance, 
make  an  order  mupending  or  modifvlitg  an  in- 
junction during  the  pendency  of  ue  appeni, 
upon  aucb  terma  aa  to  bond  or  otherwise,  aa  he 
mar  consider  proper  for  the  aeciuity  of  the 
lidnts  of  the  oppoalte  party." 

Here  the  Judge  who  heard  tbe  case  allowed 
the  appeal,  and  instead  lA  nispendlnr  or  modl- 
(ylDg  the  Injunction,  he  took  occasion  to  give 
■pedal  notlca  that  it  waa  to  continue  In  force, 
and  tf  the  facta  are  correctly  stated  In  his  opin- 
ion It  «•»  quite  proper  he  should  do  so- 

n»motio»Uamud. 

ttna  ooiiT-   1t0i: 

James  H.  lloBeniter.Cilark.8np.  Omi^  U.  a 


LAUBA.  XLLEN  JONES,   Widow  of  Sm- 

XMY  A.  BrooKDua,  Deceased,  anf  Tot*- 

mentary  Bxrx.  and  Natural  Tutrix  of  her 

Utnor  ObndreQ,  Ffff.  i»  Brr., 

•, 

WATBON  TAN  BENTHUTSKN. 

(Bee  B.  O.  Beporter^  ed..«4.) 

Utttnul  rmenve — taaef 

UponOesa 

In aiMDded  w . 

■ale.  oaiiDOt  be  taxed  for  tbe 

oulred befne lemoTaL Bnlen  tbev  werei 

the  time  of  tbe  sale  and  entered  Into  tlie „ 

the  tobaooo  and  formed  a  part  of  the  prlee  thereat 

BtlmitttdNoa.U,iaas.  Decided  Not.  tS.  1885. 

IN  I31R0R  totbe  Olrcnit  Court  of  the  TJnlt- 
•d  Slates  tor  the  Battem  District  of  Loolsl- 


n  UinTBD  Statsl 

Tbe  history  and  facto  of  the 
appear  in  the  opinion  of  the  ci 
port  of  the  case  when  before  tl 
October  Tenn,  1880,  Bk.  98,  i 

Mr.  John  Good*,  Boiieitm 
dfrinnioT. 
Mr.  WlllUm  Ontnt.  fo 


Mr.  ChitfJiuUeeWmltodt 
ioit  of  the  court: 

This  was  a  salt  brought  bj 
sen,  the  defendant  in  error,  a  < 
chant  enfpaged  in  the  sale  o 
tobacco,  to  recover  back  fro 
collector  of  internal  revenue,  t 
under  protest  on  the  amount  o 
CO  in  a  bonded  warehouse.  ' 
veny  la  about  the  liability  of  I 
pay  taxes  upon  the  amount  of 
atnxed  to  tbe  tobacco  at  tbe  di 
from  the  warehouxt  Tbe  o 
the  October  Term,  1880,  and  I 
U.  B.  87  [Bk.  86.  L.  ei  477] 
dded  that  he  was  "not  lisble 
the  revenue  stamps  required 
the  tobacco  before  the  remova 
bonded  warehouse,  unless  tb 
time  of  such  sales  so  affixed,  i 
tered  into  the  value  of  the  toh 
a  part  of  tbe  price  thereof."  1 
the  Judgment  of  the  court  bek 
and  the  cause  sent  back  for  a 
present  writ  of  error  was  btou, 
of  tbe  Judgment  upon  tbe  sec 
bill  of  exceptions  showa  that  I 
Jury  was  almost  in  tbe  exact  ] 
opinion  of  this  court  constru 
which  the  rights  of  the  partiei 
covered  the  whole  case. 

Jfflrmad, 

Tkueoopr-    Test: 

James  H.  MoKemMy,  deck, 


SAINT  LOUIS,  mON  MOl 
SOUTHERN  RAILWAY 
F^.  in  Brr. 

HUGH  HcOE] 

CBae  B.  d.  Reporter^  ed. 

PabUe  tandM—nnnt  to  Minmu 
to  aid  a  etriain  railroad- 
ttnteUon  eg  Axt  ofjAUyXS,_. 

L  Lands  granted  br  Oonxren  t 
ttruotloD  MraUroads  do  not  revt 
broken  mitU  a  forfeiture  tua  bee 
United  States,  elUier  throusb  ]ui 
or  'bi  some  lesUaUve  action  aul 
aa  Intention  b7  Ooncresa  to  reai 
■umepoaseeslon.         _ 

S.  rnie  Aot  of  July  M,  VM,  ta 
for  eanilaa  the  Una  gianted  to 
■ourl  and  Arfcaneae  by  tlie  Act  ol 
to  aid  m  buHdlns  the  Oiira  and 
doee  not  deolarea  toifelCure  am 
the  Dnitad  Btatee,  e^«pt  as  to 
oluded  within  Uie  original  Biant 
paitr  wUob  suooeeded  to  the  rl 


idFnlta 
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d  to  the  State  by  tlw  Act  of  1BB8.  lo  f  ar  u 
lu  nme  wen  applicable  to  the  buUdina  of  the 
oad  from  thenorthera  boundarj  of  A»ansa* 
o  the  Hisdaaiivi,  oppoalle  the  mc.^th  of  the 
>hlD.  Thli  grant  1^  HlMOurl  waa  node  "for 
he  oaea  and  ptirpoMt,  sod  aubjeot  to  the  con- 
Utlon,  reremon  and  provisloiu  eat  forth  and 
ontaued  In  said  Act  of  Cougreaa  and  of  lhi« 
'  -"  "    Section  5  U  aa  followa; 


njable  at  nicb  time  aikd  place  ai  they  may 
leusnate;  and  may  tecme  the  payment  of  aaid 
)onai  by  mortgage  of  said  landa,  or  any  part 
hereof,  to  be  executed  by  said  company,  and 
nky  make  the  said  bonds  cooTortlble  Into  land 
>r  stock  of  the  company  within  such  periods  aa 
faey  may  prescribe;  Provided,  That  the  faith  of 
he  Sbite  la  in  no  manner  pledged  for  the  re- 
lemptloD  of  said  bonds,  or  any  part  thereof; 
AitdproMeifurthtr,  That  nothing  hi  this  Act 
iontalned  shall  be  construed  to  autborlie  aald 


nms."    Laws  of  Ho.  185S,  814 

On  the  Sd  of  Januarr,  I8B0,  the  company  sold 
md  conveyed  the  land  auod  tor  to  H'Gee,  who 


Mid  the  taxea  and  aaseasmenta  theieon.  TUp 
leed  waa  duly  reootded  January  10,  ISW.  The 
and  la  more  than  for^  mUea  from  the  starting 
mint  of  the  road  on  the  Misaiasippi,  and  ft  does 
lot  appear  that  when  U  waa  sold  a  sufficient 
iiunb^  of  mlka  of  the  road  had  been  built  to 
nithorfze  its  sale. 

On  the  l»tb  of  February,  1866,  the  LcsfaU- 
nre  of  Missouri  directed  the  Qovemor  of  the 
itate  to  sell  at  auction  the  Cairo  and  Fulton 
lailroad  of  MJsaonri,  so  far  aa  the  atme  waa 
'constracted  or  projected,  together  with  tbdr 
ippnrtenances,  rollinK  stock,  and  prt^ietty  of 
iTsiy  deacriptlon,  and  all  rights  and  francnisaa 
bento  helmglDg,''  "In  pursuance  of  the  pro- 
isions  of  the  seven]  Acts  CfMtlitf  a  lien  oa  arid 
allroads,  their  appurtenanoes,  liJMits  and  fnn- 
ihisea.  in  favor  <a  the  State."    Iawi  of  Ho. 

eae,  isar.  107. 

On  the  28th  of  July,  1866,  Oongrees  enacted 
hat  the  original  Act  of  February  9, 18S8,  grant- 
ng  lands  to  the  Stales  of  ArKaniua  and  Mis- 
curl,  "with  all  the  prorisioiiB  tberahi  made, 
M,  and  (he  same  la  hereby  rarlved  and  ex- 


len  years  from  the  pa» 
1   all  the  1b-'-  "— ^ 


age  of  this  Act;  and  i 
liaotod,  which  reverted  to  the  United  States 
mdar  the  provMoos  of  said  Act,  be,  and  the 
■me  an  herelqr  restored  to  the  tame  caatody, 
ontTol  and  condition,  and  made  subject  to  the 
isea  and  tmata  in  aU  reapecta  as  they  were  be- 
on  end  at  the  time  sucb  reversion  took  effect; 
?n9idtd,  Thatallminenl  lands  within  the  Uio- 
la  of  thia  mnt  and  the  grant  made  hi  aectioB 
wo  of  tua  Act,  an  bweby  reserved  to  the 
Jnlted  States;  AntdfrvriM  furttmr.  That  aO 
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property  snd  troops  of  the  United  Slates  shall 
Bt  all  times  be  transported  over  s&ld  railroad 
and  brauclies,  at  the  cost,  charge  and  expense 
of  the  companr  or  corporation  owoing  oroper- 
niing  said  road  and  bnuicheaiespectiTely,wiien 
so  required  hj  the  QoTeminent  of  the  United 
Stutea." 

By  section  2  of  the  Mone  Act  an  iiddftioiiBl 
graot  of  landa  was  made,  "subject  to  the  same 
USC8  ood  trusts,  and  under  the  same  custody, 
control  and  condltlooa,  and  to  be  held  and  dis- 
po!^'  of  in  the  same  manner  as  If  included  in 
Oieoriffinal  grant"  It  wasthen provided  "that 
the  lands  embraced  in  this  grant  and  tbe  grant 
revived  bf  aection  one  of  l£is  Act  sliall  b«  dla- 
poeedofoolvaafollows:  Whenever ptoof shall 


class  railroad,  the  Secretary  of  the  Interior  shall 
issue  patents  for  all  the  lands  granted  aa  afore- 
said, not  exceeding  ten  sections  per  mile  op- 
pcsile  to  and  within  the  llmita  of  tirenty  miles 
of  the  section  of  said  road  and  branches  thus 
completed,"  and  so  on,  as  each  section  of  ten 
miles  was  completed,  until  the  end.  It  was 
tlien  provided  that  if  the  road  -was  not  con- 
structed within  ten  years  from  tbe  time  the 
Act  went  into  effect,  "the  landa  grantal,  ■     "' 


section  three,  aU  lands  "mentioned  in  thla  ^ct, 
and  hereby  granted,  are  hereby  reserved  from 
entry,  preemption,  or  appropriation  for  any 
other  purpooe  than  herdii  contemplated,  for 
the  said  term  of  ten  ynn  from  tbe  passage  of 
thia  Act;  Prwidtd,  That  all  landa  heretofore 
given  to  the  State  of  Mlaaourl  for  the  conatmc- 
Uon  of  the  Cairo  and  Fulton  Railroad,  or  for 
the  use  of  said  road  lying  In  the  State  of  His- 
Bouri,  and  all  landa  proposed  to  be  granted  by 
this  Act  for  the  use  or  In  aid  of  the  road  herein 
named,  and  lying  in  said  State  of  Missouri, 
shall  be  granted  and  patented  to  the  said  State 
whenever  tbe  road  ahall  be  completed  thronfrh 


amount  of  bonds  heretofore  lasnod  by  it 
said  company,  and  all  interest  accrued  or  to 
accrue  thereon."    14  Stat,  at  L.  388,  ch.  SOO. 

After  the  passage  of  this  Act  of  Congress,  the 
railroad  property  was  sold  and  conveyed  by  the 
btate  to  certain  penona,  under  whom  tbe  St. 
Louia,  Iron  Mountain  and  Southern  Railway 
Comp«ny  claims  title.  The  conveyance  upon 
tbe  sale  waa  of  "the  said  Cairo  and  Fulton 
Railroad  of  Missouri,  with  all  the  franchise, 
privileges,  rights,  title  and  interest  appertain- 
ing to  said  rood,  and  all  roads,  roadbed,  rolling 
stock,  machine  shops,  and  all  other  proper^, 
both  real  and  personal,  of  every  description, 
belonging  or  In  anywise  appertaining  thereto." 

The  railroad  was  completed  by  the  — 
chasera.  or  those  claiming  under  them,  an 
the  sad  of  Januarr,  1677,  the  landa  in  dispute 
were  patented,  wltli  others  of  the  same  class,  to 
the  St.  Lonia,  Iran  Mountain  and  Southern 
Company. 

The  orst  queatltm  presented  by  the  assli 
ment  of  erron  la  whether  the  Act  of  July  I 


.  ,  ._  such  a  legislative  decl 
gresa  of  a  forfeiture  of  the  gi 
would  devest  the  title  of  the  St 
lands,  and  defeat  conveyances 
railroad  company  before  that  tii 
been  decided  that  landa  granted 
aid  in  the  coDBtruction  of  railn 
vert  after  condition  broken  ur 
has  been  asserted  by  the  Unil« 
through  judicial  proceedings  i 
authority  of  law  for  Uiat  purp 
some  legislative  action  legally 
jud^ent  of  office  found  at 
Untttd  Stata  v.  Bapentiimg, 
368  [n  n.  S.  bk.  18.  L.  ed.  640, 
ben  V,  Bnrriman,  21  WaU.  6f 
23,  L.  ed.  6561;  FamiMnVi  v.  R 
66  [Bk.  33.  L.  ed.  6351;  AT.K 
Stata,  97  U.  S.  217.  218  [Bk. 
9631;  Van  WyckY.KnetaUAW 
27,  L.  ed.  201].  Le^labon 
must  manifest  an  intention  by 
assert  title  and  to  resume  possi 
to  take  the  place  of  a  suit  aj  tt 
to  enforce  a  forfeiture,  and  a  iu 
establishing  the  right,  it  ahould 
itive,  and  free  from  all  doubt  oi 
In  the  present  case  no  such  in 
On  tbe  contrary,  the  evident  \ 
gresa  was  to  waive  a  forfeiture 
time  for  earning  the  lands  uni 
Act.  The  language  is  that  the  i 
Act  of  1858  be  "revived  and  e 
term  of  ten  yeara  from  the  paasa 
If  this  bad  been  all,  no  one  cou 
was  the  intention  of  Congress  t 
tiea  Interested  In  the  grant  ]i 
would  be  If  the  Act  of  1853  bai 
IB76,  as  tbe  time  for  tbe  compli 
road.  What  follows  does  not, 
majilfest  any  different  inlentio 
are:  "and  all  the  lands  therein 
reverted  to  the  United  States 
vision  of  laid  Act,  be,  and  the; 
stored  to  the  same  custody,  coi 
Hon,  and  made  subject  to  the  u 
all  respectaaa  they  were  before 
such  reversion  tookeffecL"  Wl 
paased  the  properW  of  tbe  origin 
not  been  sold  fay  the  State  nnde 
ruarr,  1866.  There  had  been  no 
the  United  States  to  enforce  a 
[he  posaeaalon  of  the  lands  ant 
grant  bad  not  been  changed, 
lor  as  the  United  Btatea  wu 
mained  after  the  original  limit  o 
Ing  the  road  had  been  passed, 
Ndther  had  the  State  done  a 
bock  its  transfer  of  title  to  the 
legislation  looked  only  U. 


ing  of  the  franchises  and  propi 
pany  into  the  hands  of  tnoee 
forward  and  complete  the  road 


guage  of  the  new  Act  Is  to  be  coi 
erence  to  these  facts,  and  inasm 
not  been  In  law  any  reversion 
the  United  States  when  the  i 
the  word*  "reverted,"  "rcvei 
Btored"  are  to  be  understood  ai 
ing  more  than  that  no  advani 
taken  by  the  United  States  of  i 


[)EL- 


edeed 
tnnot 


FOook 
sd,  an 
il7  U- 


Sdpsxms  CocntT  of  the  United  States. 


Chicago  Theological  Seminary  v 


28  N.  T.  108;  Bwple 
.V.  W.  S.  R.  T.  Ptopto,  88  lU.  467j  AndTea*  t. 
ftopfa,  M  ni.  28;  Oraedand  (kmetery  Co.  v. 
Pea^,  mivra;  Ohieago  TAeotegieai  Seminar]/ v. 
Oage,  12  Fed.  Bep.  898. 

Tbe  action  of  the  court  In  sach  nutters  ia  t'n 
rem  against  the  property. 

Bev.  Stat,  of  ni.l8T4,  ch.l20.  sec.  191;  Pigeon 
V.  Jtople,  36  m.  249;  Okutnut  y.  MarA,  12  HI. 
178;  Bptaman  v.  Gurteniut,  12  '111.  409;  OUott 
V.  State.  0  aU.  481;  Brown  t.  JoKri.  22  lU.  123; 
PeopU  V.  Niehol*.  40  111.  617;  ffl.  JoAn  t.  B.  St. 
Lovit,  00  H.  02;  ^Ui'm  t.  Mnmon,  3  Oil. 
487. 

Hence  the  Judgment  is  binding  on  all  the 
world. 

StarWe,  Et.  seca.  830.  880;  Wells,  Set  A^fu- 
dieata,  S04,  Grovdton  t.  Leonard,  4  Cranch, 
484  (8  D.  B.  bk.  3.  L.  ed.  670).  See  also  Gekton 
T.  Sbjrf,  18  Johns.  BOl ;  8  Wheat.  248  {16  U.  8. 
bk.  4,  L.  ed.  881);  Oraaland  Cemetery  Co.  v. 
People.  83  Dl.  810;  lieCahiU  v.  Int.  Go.  86  N, 
J.  Eq.  681,  and  cases  cited;  Monroe  t.  Dougla*, 
*_  Sandf ,  Ch,   184;  Bradttrtet  y.  Neph 


[t  does  not  appe 


Oo.i 


1.600. 


It  is  held  In  Illinois  that  a  record  of  a  court 
iirnorts  verity  and  must  be  tried  by  itself. 

Yoang  v.  thompion,  14  Dl.  880. 

Where  the  oonit  has  Jurisdiction  the  Judg- 
ment cannot  be  questioned  coUaterally. 

OAton  T.  Etnan,  63  Dl.  146;  Goudy  v.  HaU, 
86  DL  818;  Tovng  t.  Lorain,  11  Dl.  634;  Cbno- 
MT  T.  MutgroM,  tH m.  SB;  Otgeodir.  Slaeimort, 
60  ni.  281;  PrtteoU  v.  Chieago,  60  111.  131; 
Featlerv.  Fleming,  56  Dl.  457. 

The  records  of  a  court  import  absolute  verity, 
■nd  no  eridence  will  be  received  to  show  the 
want  of  Jurisdiction,  if  the  records  afBrmatiTely 
assert  Jurisdiction. 

Zepp  V.  Soger,  70  HI.  228,  and  cases  cited; 
Peo^  V.  Cray.  73  Dl.  848;  Mulford  v.  StaUen- 
baeJc,  46  111.  0)8,  and  cases  cited. 

The  valuation  of  property  by  the  nsaessc 
taxation  is  concluMTe,  and  a  tai  based  upon  the 
sBsemmeat  can  be  assailed  only  for  fraud  or 
waot  of  jurisdiction. 

Speneer  v.  Fiaople,  88  Dl.  510,  and  cases  cited; 
Republic  Uft  Int.  Ob.  v.  IWak,  75  Dl.  202; 
PeepU  y.  Big  Muddy  Irvn  Co.  SSHtL  IIS,  and 

There  Is  now  a  disposition  to  draw  a  distinc- 
tion between  a  Jadrment  rendered  in  a  case 
where  the  owner  of  Uie  land  objected  lo  the  en- 
try of  the  judgment,  andacase  where  tbe  Judg- 
ment for  uie  taxes  was  entered  by  defanlL  The 
authority  for  this  distinctioD  Is  traced  to  the 
opinion  In  the  Oraeeiand  Oemeiery  Ohm,  93 
111.  818.  See  also  BeUevilleNaS  Go.  v.  PeopU. 
98  Dl.  309.  But  the  cases  of  Oage  v.  Butte.102 
111.  693,  and  Oage  v.  Parker.  103  Dl.  528,  seem 
to  dispose  of  the  whole  questioa,  and  alljiough 
tbe  court  was  misled  in  two  caaea  by  an 
neoua  constmction  of  a  third,  as  soon  a 
matter  was  presented  in  its  true  llrht  the  court 
look  elepe  Immediately  to  correct  the  erroi 

Siiortty  after  the  determination  of  the  ce 
liar  in  the  drcnit  court,  the  learned  Judge  be- 
fore whom  it  was  tried  leviewed  to  some  ex- 
lent  the  questions  here  prearated,  and  arrived 
at  the  conclusion  nov  preteed. 
KM 


t  appear  bvtl..    .     . 

JecUoD  was  maae  to  the  reoditioi 

ea*a  foe  the  sale  of  the  land  fo] 

Mr.  EdwKrd  G.  Blaaan,  foi 

Only  appellant's  actual  invesl 

per  cent  interest  should  be  refun 

PetpU  V.  Peofnek,  08  Dl.   172 

ffl«.ll  ni.  22;  «Mrfv.  Tyler,  56  ] 

v.  Hutchinton,  108  Dl.  683,  060;  ( 

102  Dl.  595. 

The  county  court  had  no  JurL 

BT  the  two  Judgments  upon  whicl 

est.  The  first  Judgment  embrac 

to  the  county  commissioners.     T 

braced  unlawful  items  for  enteri 

visitors  and  interest  upon  obligai 

of  the  constitutional  limitation. 

La<e  V.  I^opU.  87  Dl.  386:  Ji 
Thompion,  M  lU.  348;  BeOevitU  1 
pie,  08  111.  390,  403;  Oage  t.  Butt. 
EltueU  V.  Share,  1  Me,  339;  Ihei 
Vt.  606;  atetton  v.  Kempton,  1 
Kemper  v.  McClelland,  10  Ohio, 
Davii.  4Mich.l40;  McQvillcin  v. 
681;  JiMfe  7.  rndianapalit.  16  In 
V.  Orim,  51  MiM.  7B3:  Bhodei 
Iowa,  540:  Kffreev.  Sehult.  SOW: 
tw«  V.  Patterton,  51  Oal.  637. 

Mr.  Ju«fic«H»rlui  delivered 

the  court: 

Appellees'  testator,  plaintiff  1 
the  posseasion,  and  claiming  to 
of  a  ceriain  lot  of  ground  in  Chic 
the  appellant,  who  was  defendai 
deeds  executed  by  the  county  i 
County,  Dlinois,  on  the  6th  of  Be 
and  4th  of  February,  1880;  whit 
based  on  sales  made  October  27, 
tober  3.  1877,  for  the  non-payr 
These  sales  were  in  pursuance  o( 
the  county  court,  rendered  at  I 
the  treasurer  of  Cook  County, wbi 
the  collector  of  lis  revenue. 

To  the  proceedings  in  the  coi 
plaintiff  did  not  appear,  nor  w 
thereto  otherwise  than  bv  publics 
paper,  giving  notice  of  the  applic 
ments.  and,  subsequently,  of  thi 
sale  of  the  property  for  non-pa 
taxes  assessed  agninat  it. 

The  present  suit  was  brought  f 
of  removing  the  cloud  on  3ie  i 
arising  from  tbe  before  mentlone 
deeds,  and  to  obtain  a  decree  re< 
fendant  to  convey  to  the  plainti 
and  interests  as  he  had  thus  acqi 

Tbe  plaintiff  in  the  bill  avow 
and  wlltingnesa  lo  pay  not  only  t 
disbursements  for  tbe  legal  taxi 
the  judgments  of  the  county  cc 
additional  sum  as  to  the  court  s 

It  was  adjudged  by  the  circuit 
plaintiff  should  pay  tbe  reden: 
allowed  by  statute,  bad  tbe  j 
sales  been  only  for  legal  taxe 
cent  interest,  in  each  case,  from 
of  two  years  after  the  the  tax  s 
othertaxea  as  defend  ant  subseque 
the  lot  in  questloD,  with  interest 
on  the  amount  of  each  pajmeni 


lawt  (3  the  State,  the  Countjr  Court  la  a  court 
of  leoord,  witb  geDeral  original  Jarisdiction  in 
tlie  matter  of  the  sale  of  landa  for  delinqueot 
taxes  1  tbat  proceedings  in  mch  cues  are  <« 
rem  against  the  prop^j  aaaeased :  and  that 
Jodgment  tlierein  rendend  is  coDcluriTe  upon 
the  tazpajer,  aoloog  a«  It  remalna  ntunodifled 
bj  the  court  wUdi  Fendend  It,  or  nnti]  it  ii 
aet  aaide  Id  some  direct  mode  for  fraud  or  col< 
Insion,  or  la  revoned  upon  appeal  for  error. 
In  rapport  of  the  general  rule  th&t  forbids  co]- 
latenii  attack  upon  the  ludgmeats  or  decrees 
of  a  court  having  juriBoiction  of  the  subject 
matter  aad  at  the  (Mutles,  and  where  the  want 
of  Jurisdiction  doea  not  appear  upon  the  record, 
numerous  authorities  are  cited  t^  appellanfa 
counad.  But  tfaey  have  no  application  to  casea 
like  the  present  one,  aa  the  settled  course  of  de- 
cision In  the  blf^eat  courts  of  the  State  abun- 
dantly shows.  ItwillbeweUtoexsmlneafew 
of  tbe  cases  determined  in  that  court. 

In  MeLavghUn  v.  7%>inp*>n,  SO  HI.  249, 
which  was  on  action  of  ejectment,  in  which 
the  plaintiff  asserted  a  tax  title,  the  validity  of 
which  thedefend  ant  disputed,  upon  the  ground 
that  the  sale  was.  In  port,  for  taxes  levied  bj  a 
countv  commladoners  court,  at  a  time  other 
than  that  prescribed  by  the  statute,  the  court 
_.ij     -The  evidence  shows  that  this  county 


That  tax  being  illegal,  appellant,  or  those  un> 
der  whom  he  cUms,  wen  not  required  to  pay 
it,  nor  did  the  law  impose  the  duty  of  redeem- 
Ine  from  the  sale.  And  it  has  been  repeatedly 
held  that  if  anv  portion  of  the  tax  is  Illegal,  or 
the  judgment  u  too  large,  oolv  to  the  extent  of 
a  few  cents,  the  sale  and  tax  deed  will  be  void. 
This  being  so,  the  tax  deed  conveyed  no  title, 
and  hence  there  could  be  no  recovery  under  It, 
aa  the  plaintift  in  ejectment  must,  as  in  other 
caaei,  eatabllah  hia  right  to  recover." 

A  caae  much  nUeanpon  by  counsel  for  ap> 
pellant  Is  OrMOmd  Ogmeterg  Ob.  v.  Tht  PaopU. 
«te.  ft2  m.  819  »  That  was  an  appeal  from  a 
Judgment  rendersd  liy  a  county  court  against 
certain  lands  belondng  to  the  Cemelerr  Com- 
pany forthetaxes  of  1871  to  1874  inclusive.  It 
appeared  thi\  in  187S,  application  waa  made 
to  the  txmoXj  oooit  for  toogment  agdnat  the 
landa  for  the  taxea  of  18T1.  The  company  re- 
lated Judgment  upon  the  grmmd  that  the  landa 
were  szempted  by  law  from  taxation.  After 
trial  the  dneiiM  was  eostalned.  A  dmllar  ap- 
plication waa  made  for  Judgment  for  the  taxes 
of  1679, 18TS  and  1874.  It  waa  agidn  reristad, 
and  the  exemption  again  sustained.  No  appeu 
or  writ  of  error  was  proeecuted  from  either 
'  iKiae  fodnnents.  Hevertheleaa,  In  1B76, 
Iter  applKatlon  was  made  for  Judgment 
animt  the  same  landa  for  the  taxea  for  1871  to 
lui4  includve,  and  Judgment  was  then  icndeied 
'-  *lie  conn^  court  against  the   companv. 

Snpfeme  Court  of  niinols  reversed  the 

latter  Judgment  upon  (be  ground  that  the  for- 
mer Judgments  in  favor  of  the  company,  in  r» 
tpect  of Ita  claim  of  exemption  from  taxation, 
luving  been  rendered  after  a  trial  on  the  mer- 
its—the court  having  Jurisdiction  of  the  par- 
ties nod  the  subject  matter — were,  even  If  erro 
neouB,  cnoclusive  ki  long  as  they  were  not  re- 
versed or  modillod  in  some  legal  proceeding  in- 


SuTSEME  CouBT  or  THE  United  Statu. 


gUt-JUd  for  tiut  purpose.  The  cotut  obserred 
In  tbat  caae.that  it  was  "  dear,  upon  prlociple 
aod  ftutborlty,  there  ia  do  dlfFerence  between  a 
Judgment  rendered  In  a  proceeding  to  collect 
taxes  and  any  oUier  Judgmeot,  ho  far  as  being 
binding  on  tbe  parties  is  concerned." 

That  case  is  dted  bj  counsel  In  support  of 
tbe  proportion  that  the  Judgment  of  the  couu- 
tv  court,  In  reapectof  the  premises  here  In  ques- 
tion, Is  condumve  against  the  owner,  although 
be  did  not  appear  and  re^st  the  ipplicatioD  tor 
jiidgment  But  that  tbe  court  did  not  intend 
so  to  decide  ia  clear  from  its  language  in  Belle- 
vilU  Nail  Go.  v.  Permit,  ete.  98  III.  483.  where 
it  WHS  said  :  "  In  Grae^nd  Cemettry  Oa.  v. 
PeopU,  92  HI.  BIB,  we  held,  where  the  owner 
of  the  land  appeared  in  such  a  proceeding,  filed 
objections  and  contested  the  liability  othia  land 
for  llie  tai  claimed,  that  the  judgment  ag-'"-' 
tlie  land  for  the  tax  was  conclusive  against 
of  the  liability  of  the  land  for  the  tax,  in  i 
lateral  proceeding.  But  it  is  onl;  in  the 
of  Bucb  appearance  and  defense  tlut  we  regard 
the  judgment  as  conclusive."  It  was  further 
otMervM  in  the  same  case,  that  the  declaraiion 
of  the  statute  that  the  tax  deed  made  upon  a 
Bale  under  a  judgment  for  taxes  shall  be  prima 
faeie  evidence  of  certain  enumerated  things  re- 
quisite to  a  comet  Judgment,  "  showa  the  in- 
tention of  the  atatnte  that  thejudgmentwaanot 
to  have  the  nme  effect  of  conclunvenees  which 
is  dven.  collaterallj.  to  ordinary 
rendered  by  default,  where  personal 
been  had.  There  is  in  these  cases  no  personal 
service,  but  only  pubUcatlon  of  notice  in  a 
newspaper  that  application  will  be  made  tor 
judgment."  These  principles  were  reaffirmed 
In  QagtY.  BaiUy.  103  HI.  11,  which  was  a  ault 
in  equity  to  aet  aside  the  sale  and  conveyance 
of  lands  for  taiea  upon  several  erounds,  which, 
as  the  owner  did  not  appear  In  the  county  court 
and  contest  the  application  for  judgment  for 

the  tax  aaaeased  against  his  property, 

fnllv  considered  and  passed  upon. 

But  the  latest  adjudication  by  the  state 
court  of  the  queation  under  condoeration  was 
BxMr*ida  Co.  v.  Eoadl,  118IU.  259.  That  was 
ejectment  for  the  recovery  of  land,  the  defend- 
avt  claiming  title  under  a  tax  deed_bascd 


a  Judgment  < 
of  the  sale  i 


if  the  sale  was  questioned  upon  the  grouni 
among  others,  that  a  part  of  the  taxes,  for  the 
non-payment  of  whicn  the  sale  was  ordered, 
were  Illegal  and  void.  The  argument  wns 
made  there,  as  in  this  case,  that  the  judgment 
of  the  county  court  was  conclusive  as  to  all 
matters  that  could  or  ought  to  have  been 
passed  upon  In  rendering  it ;  and,ff  itincludcd 
too  much  taxes,  or  illegal  taxes,  [t  was  only  er- 
ror to  be  remedied  by  appeal.  But  the  court, 
Bndlng  that  certain  taxes  included  In  the  judg- 
ment were  Invalid,  held  that  no  Utie  passed  by 
[be  sale  observing  that  "  the  euthoriliea  are  to 
the  effect,  that  when  a  part  of  the  tax  for  which 
a  sale  of  real  estate  fa  made  ia  illegal,  the  aale  is 
void,"  citing  MeLaughtin  v.  TAempton,  66  HI. 
24S;  Kenmr  r.  MeCldland'i  Lemim,  19  Ohio, 
808;  OomW  T.  Wittg,  65  Mlas.  86;  Cooley,  Tax- 
atlon,  295,  296;  Eanienbarff  v.  Kidd.  10  Cal. 
40S.  Id  the  same  case  the  court  reaffirmed  the 
doctrine  laM  dovD  In  BeUtniU*  Jfail  Go.  v. 
iWa,  08  HI.  899;  Oagt  v.  Baileff,  103  Id.  13. 
ana  other  cases,  to  the  effect  that  a  judgment 
US 


by  default,  In  a  tax  nie  procei 
concluaive  upoD  the  taxpayer,  b 
peached  collaterally,  distinguial 
of  cases  from  those  where  sale 
satisfy  special  aaaeasmenta,  in  re 
it  was  said,  that  "if  thepropert; 
make  his  objections  In  Uie  pro; 
the  assessment  la  confirmed,  the 
not  be  permitted  to  go  behind  thi 
when  steps  are  taken  to  enforce 
Theae  deciaions  eetabUab  a  ru 
which  delerroines  the  present  c 
ont  reference  to  other  oblectior 
validity  of  the  sales  and  deeds  u 
pellant  claims  title,  it  satiafai 
n  the  proof :  1.  That  the 
-payment  Of  which  the  first 
included  taxes  to  meet  allowan 
diem  and  mileage  of  county  coi 
excess  of  what  the  statute  authoi 
a  large  part  of  the  taxes,  for  th 
of  which  the  second  sale  was  1 
upon  items  In  the  ordinances 
Chicago,  representing  aa  wel 
which  that  city  could  not,  und 

' " "  ces,  legally  contract,  as  inde 

In  excess  of  the  limit  impoi 

Constitution  upon  counties,  d 

municiiial  corporations.    Zaw, 

■).  S7  m.  885. 
These  grounds  of  objection  U 
defendant  were,  under  the  aet 
State,  open  for  consideration  In ' 
well  founded,  the  condusion  n 
■ales  at  which  the  defendant  p 
coDae^uently,  the  deeds  whic 
were  mefitictual  to  defeat  tbe  ti 
of  the  \A  In  queation.  By  t 
defendant  receives  all  that 
to  demand  as  a  condition  prece 
render  of  such  title  as  he  acqu: 
chase;  Indeed,  he  received  mc 
have  been  awarded  to  him ;  I 
condition  of  granting  the  relief 
payer  was  bound  to  do  equity, 
sliould  reimbutsethe  purchaser 
all  taxes  paid  by  him,  whether 
Ihe  properly  waa  sold,  or  thos 
'  'JikI  tliereon  and  paid  by  hin 
eucli  sum  {Oa>}t  v.  Bailiy,  Iff. 
UutdiiTtmti,  108  Id.  668;  Pee. 
no  Id.  100),  the  defendant  seen 
allowed.  In  thepresentcase,  am 
double  the  amount  of  the  laxe 
lot  was  Bold.  Of  this  error  in 
appellees  complain,  but  it  canni 
upon  this  appeal  by  the  purcl 
sale ;  and,  perhaps,  under  the  i 
ing  the  jiuiadiction  of  this  cou 
have  been  the  subject  of  a  sepi 
-,he  owner  of  the  lot. 

We  perceive  no  error  in  tht 

True  copy.   Teat  _ 

James  H.  HoSenav.  Cleric,  E 
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n>  SDHTJHD  WiEBB, 

L  An>  OEORGB  S. 
v.  of  Mona  H.  OBn- 
OollMtor  of  tha  Pobt 

-Aet^JuntaO.aU. 
I  Aot  of  Jnne  V,  Wi,  (^» 

lalot 


tettlfled  that  the  merchandlte  In  goefHoii  wu 

',     '  bOE  and  pftitlv 

of  cotton ;  that  the  ground  of  the  fobrlc  w«  tllk 


ft  Diaouf  acture  mada  putlj  of  ■! 


mod  the  spot  apon  It  «m  cxttton,  bet  the  f  abrie 
Wis  made  mbnaiilially  of  lUk,  and  tlte  utlcla 
waa  nnlvenaUr  bought  and  aold  nndec  the 
name  of  'not  or  dotted  net,'  and  nerar  by  tbo 
name  of  'lUk  lace,'  and  that  then  was  in  IBM, 
and  has  been  ever  alnce  that  time,  a  well  knomi 
cIbbc  of  goods  Imported  into  thia  country,  which 
was  made  wholly  of  ailh,  and  other  *""  differ- 
ent from  the  merchandise  In  question  in  this 
action,  which  WM  bou^t  and  sold  under  the 
name  of  'dlk  lace.'  TlalntUts  offered  testi- 
mony tending  to  ahow  that  the  fabrics  oom- 
merciaUy  regarded  as  'iQk  laces'  were  finished 
i  side  m  figures  In  the  form  of  a  scollop. 


lace  edfflngs  were  known  aa  '  rilk  laceai'  that, 
amonglaces  known  as  'silk  laoea,'  are  Spanish 
laces,  Puebee  laces,  blond  laces;  that  aU  lacea 


Uudj  and  Edwin  B. 

I,  AUy-Otn. ,  (or  defend- 

ford  delivered  Ibe  opin- 

agbt  by  the  plalnUffi  in 
dor  of  the  Port  of  New 
»  as  duties  illefntly  ax- 
on of  merclianclise  Into 
rpool.  England,  In  ISW. 
te  defendants,  executors 
TCidict,  oo  which  there 
I  favor,  to  review  which 


But.  at  li.  210],  which 
rterthelstof  July,  1864, 
rrtofore  imposed  by !  jw 
iklter  mentioned,  there 
1  tbe  merchandise  enu- 
n,  the  following  dntles; 
MS,  ibawl^  scans,  man- 
LkoKbiefs,  veOa,  laces 
la,  bats,  caps,  turbans. 
ilM,  aprons,  slockingsi 
at(»  chains,  webbing, 
ats,  tassels,  cords,  and 
nmodsolmm.  On  all 
or  of  which  lOk  It  the 

diief  valne,  not  other- 
«r  centum  ad  talMim.'' 
Invofaed  and  entered  as 
k  spot  net"  Tbe  ool- 
■  It  of  SO  per  cent,  as 
be  tmnoiten  ooniended 
ton  of  which  lOk  was 
of  cUtt  vmlne.nolotber- 

•objtct  to  a  duty  ii  SO 


m  the  foUowlnf 


which  are  known  In  commerce  as  'silk  laces' 
are  made  on  a  machine:  that  there  were  minor 
I  claeses  of  laces  Included  In  the  general  dass  of 
'ailk  lacea,'  and  each  cJaw  is  composed  of  sev- 
eral kindB  of  laces,  which  go  by  dlstingnlsblng 
names,  so  that.  If  a  person  should  come  into  a 
score  and  ask  for  'allk  laces'  it  would  not  be 
possible  to  tell  what  particular  dlk  lace  he 
wanted  until  he  should  specify  by  Its  particular 
name  tbe  iiunlcular  varietf  wanted;  that  there 
were  (liffci-ent  names  for  different  kinds  of  nets, 
and  if  ii  person  should  simply  ask  for  net  goods, 
it  could  not  be  ascertained  what  paitictuar  ar- 
ticle lie  reiiulred  until  he  mentioned  its  specific 
distinguish injr  name;  and  that  there  were  cur- 
tain nets,  txtbblnets,  Bruseeta  nets,  Mechlin  nets, 
Evphyr  nets,  mohair  nets,  illiuloo  nets,  and  a 
veriei;  of  others.  But  plaintiffs'  witnesses, 
upon  ci-oss  examination,  testified  that  the  term 
'silk  laces'  was  not  a  commercia]  term  used  to 
desigiinie  a  particular  article  in  trade,  but  was 
-  gt'neral  term,  and  that  each  particular  silk 
ce  iind  a  specific  trade  name,  such  as  Valen- 
cieniii-e,  Bretonne,  and  a  varle^of  otbernames. 
risintirTa  counsel  having  reeled  their  case,  the 
defeudanls'  counsel  called  vritnesses  who  lestl- 
behalf  of  the  defendants,  that  they  were 
and  had  been  for  twenty  years,  wholesale  deal- 
ers In.  and  importers  of,  silk  lacea,  and  were 
also  whnleaale  dealeia  and  importers  of  gooda 
like  the  goods  which  were  the  subject  of  con- 
troversy in  iblsoction:  that  the  term  'lUk  laces' 
wiLS  not  generally  reptded.  in  trade  and  com 
merce,  iu  the  United  Btates.  among  wholesale 
dealers  in  and  importers  of  laces,  asacommer- 
i.  mod  todeeignaie  any  paDicular  arti- 
cle of  imde.  but  was  generally  understood  to 
Incltiile  nil  laces  which  were  made  wholly  or 
subsuiDiiallv  of  silk:  that  each  particular  lace 
hud  n  particular  trade  name  ;  tnat  the  goods 
which  were  the  subject  of  controveny  in  this 
suit  were  a  particular  kind  of  silk  lace,  called 
■spoiled  or  dotted  net;'  that  they  were  made 
upon  lare  machines;  that,  in  trside  and  com- 
merce generally,  In  the  tloited  StatM,  laces 
were  understood  to  be  delicate,  thin  ornamental 
network,  the  meahesot  which  were  formed  by 
ptnltingtogetherthreadsofsllk,  cotton,  or  other 
material;  and  that  the  goods  which  were  the 
subject  of  controvern  In  this  suit  corresponded 

wltfi  I  hat  rififlnlrinn  ' 
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goMled  th«  court  to  direct  a  verdict  for  them. 
Tbli  was  refused  and  they  excepted. 

The^  then  leqneeted  the  ccun  to  ch&rse  the 
Jury  u  followa:  "1.  That,  If  the  Jury  Una  that 
goods  Budi  a>  thoM  in  qiieetion  were  not  gen- 
taMj  known  among  wbolesate  d«alen  in,  and 
trnporlera  of,  the  aidcka,  In  buying  and  seUlng, 
at  and  prior  to  June  80, 1864,  In  our  markets, 
under  tne  commercial  name  of  'silk  lace,'  then 
the  plAlntUIs  are  entitled  to  recover.  S.  Th^t, 
if  the  Jury  flitd  that  goods  such  as  those  In 
qnestlon  were  generally  known  among  nhote- 
ule  deolen  In,  and  importers  of,  the  article, 
inbt^r'i'S'°'^*'Ui''S>st>'Klpriorto  June  80. 
1864,  in  our  markets,  under  the  name  of  'nets,' 
or  '^>ot  nets,'  or  'dotted  nets '  or  'dlk  and  cot- 
ton spot  uets,'  and  not  u  'aflk  Ivw,'  then  the 
pl^ntiffs  are  entitled  to  a  verdlM.  8.  TbMt, 
teatimonT  having  been  given  atd  not  contra- 
dicted, that  the  goods  in  milt  weie  manufao- 
turee  of  silk  and  cotton,  in  which  silk  was  the 
component  material  of  chirj  value,  the  plain- 
tiffs aie  oatiUed  to  recover,  udIch  the  goods 
wen  known  In  tnde  and  commerce,  in  this 
country,  t^  importers,  as 'silk  laces.'  4.  That, 
if  the  JiuT  find  that  the  goods  were  not  com- 
merdtuly  Known,  among  wholesale  dealers,  in 
this  country,  as  'sOk  laces,'  at  the  time  of  the 
passage  of  the  Act  of  June  80, 1864,  plaintiffs 
are  entitled  to  recover.  0.  That  It  is  imma- 
terial whether  coods  like  plaintllb'  Importa- 
tions were  or  were  notknown  as  'lacee,'  if  they 
were  not  known  commercially  as  'sl^  laces.' 
6.  That,  plalntiftB  bAvlng  shown,  without 
contradiction,  that  the  articles  in  cootTOvenr 
were  composed  of  sUk  and  cotton,  the  presump- 
tion, in  the  absence  of  jaoot,  would  be,  that 
the  laces  were  not  silk  laces."  The  court,  asto 
each  proposition,  lefnsed  so  to  charge,  and  the 
plalrmft  excepted  to  eitch  refusal. 

The  court  ura  instructed  the  Jury  "that,  if 
the  (ddntUV  hnportatlon  was  not  a  ^k  lace 
within  the  meudng  of  the  Act  of  June  80, 1864, 
the  pUntlffs  wore  entitled  to  recover;  that  it 
was  a  rilk  lace  within  the  meaning  of  the  Act, 
if  it  was  a  lace  of  which  silk  was  the  compo- 
nent material  of  chief  value,  unless,  at  the  time 
the  Act  was  I  «ssed,lt  wss  commercially  known, 
by  importers  and  dealers  In  such  articles  in  this 
country,  as  a  different  article:  that.  If  it  was 
commercially  known  as  '  spot  nef  or  '  dotted 
net'  Instead  of  lace,'  it  would  fall  under  the 
clause  relattoff  to  manufactures  of  silk,  not  oth- 
erwise provided  for;  but.  If  it  was  called  by 
such  name  only  lu  dlBtiesiilah  it  from  other  v&- 
rietiea  of  silk  lace,  all  dli  laces  being  known 
by  some  particulsx  name  which  distinguished 
one  variety  from  the  others.  It  was,  neverthe- 
less, a  'silk  lace,'  within  the  meuiing  of  the 
Act."  There  was  no  exception  takoi  to  any 
part  of  those  instmctlons. 

The  Jury,  havlug  retired,  came  Into  court  for 
further  instructions,  and  the  court  charged  them 
that  the  first  clause  of  the  8th  section  imposed 
a  duty  of  60  per  cent  "upon  articles  which  were 
made  all  of  silk,  or  which  were  made  of  rilk 
ind  cotton,  In  which  silk  was  the  controlling 
element.  If  they  were  known  among  merchants 
as  silk  goods.*'  To  this  charge  the  plainUfli 
ezcppted. 

We  think  the  case  was,  in  view  of  the  evidence, 
fairly  and  properly  presented  to  the  jury  bv  the 
courL    The  jury  were,  in  substance,  told:  (1) 
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of  December,  1879,  tndhi  and  to  thelsndado- 
MTlbed  therem.  At  the  Mme  time,  the  lieln  at 
law  of  PbUlipa  qultoUimed  to  the  plaintiff  and 
Tniituer  the  undivided  one  half  of  tlie  said 
landt,  BO  agreed  to  be  convej^  to  PbilUpa. 
The  timber  In  qneUlon  wai  cnt  and  taken  from 
those  land*.  Under  a  contract  between  the 
plaintiti  and  Whitney,  and  one  HcCracken, 
made  In  September,  1870,  tlie  Iatt«r  agreed  to 
cut  from  the  landi  a  epedfled  quanti^  of 


bnrgb.  In  April.  1877,  Whito^  aadgned  t<. 
the  plaintill  all  his  Interest  In  that  timber. 
HcCracken,  In  punruance  of  this  contract,  cut 
from  the  lands  the  timber  in  question.  U  was 
taken  by  the  marshal  under  the  writ  In  tbit 
Bull,  in  April,  18TT,  and  was  bonded  t^  the  de- 
fendants and  delivered  to  them. 

The  foregoing  facts  being  proved  atthetrl^ 
the  court  instructed  the  Jury  that  the  plaiDtiS 
had  failed  to  show  sufficient  property  in  the 
timber  to  ra-'taio  replevin,  and  directed  a  ver- 
dict for  the  defeadanis,  to  which  direction  ttie 
plalntifl  excepted. 

It  is  contended,  for  the  plaintifF,  that  Phil- 
lip* acquired  a  right  to  the  possession  of  the 
Itmdaas  a  tenant  m  common,  and  a  right  to  cut 
and  market  the  timber,  with  a  view  to  paying 
the  consideraiioD  for  the  purchase;  that  fuch 
rights  had  pasted  to  the  plainiiff;  and  that  a 
verdict  for  the  plaintifF  should  have  been  di- 
rected or  else  the  case  should  have  been  left  to 
thejuiy  under  proper  Instructioot. 

The  moet  that  was  shown  by  the  evidence 
was,  that  the  plaintifF  claimed  title  to  the  ti- 


belng  stated  In  the  bill  of  exceptions  that  botL 
^aintlff  and  defendants  claimed  under  Baum, 
Carrier  and  Osborne);  and  that  the  suit  wa> 
gainst  the  defendants,  being  such  tenants  in 
common  with  the  plalntlS,  and  in  po:  session  of 
the  timber. 

It  is  a  well  settled  principle,  that,  to  main- 
lalD  an  action  of  replevin,  a  petaon  must  have 
not  only  some  right  of  proper^  but  the  right  of 
poMCflWon.  Hence,  a  tenant  m  common  canr 
not  mH'""'"  replevm  against  a  cotenant,  bO' 
cause  they  have  each  and  equally  a  ri^t  of 
pmnriffinn  This  rule  is  recognized  in  Penn- 
sylvania. In  Wil*(m  V.  Ora;/.  8  Watts,  20,85, 
It  is  said :  '  'The  defendant  may  plead  property 
in  the  plaintifT  and  himself,  and,  if  true,  it 
must  not  onlv  defeat  the  plaintiff  in  his  writ, 
but  entitle  toe  defendant  to  a  return  of  the 
',j;  because  the  latter,  having  bad  the 
ion  of  It,  coupled  with  an  interest,  which 
makes  his  case  the  aUonger,  until  Improperly 
'  ->rlved  thereof  brtbeshalff,  under  the  plaln- 
_'swrit,  which  he  had  no  right  to  om  for 
Mch  purpose,  has  a  right  to  be  placed  in  ttatu 
gvo,  Oiat  is,  restored  to  the  possession  of  the 
property  as  the  Jc^t  owner  thereof ." 

llie  terma  of  the  agreement  with  Phillips  did 
not  give  him  any  title  to,  or  rMit  of  pcsswrion 
in,  any  timber  wtalcli  ndgbt  M  cut  from  the 
premises.  He  was  to  have  a  deed  of  an  uodl- 
videdb)dfot  llM  lands  when  he  should  pay 
the  ooDSidantioii  and  perform  the  oovaiauta. 
The  purchase  money  could  be  paid  out  of  the 
proceeds  of  the  sale  of  the  lanoi  -    -  -• 


property;  1 
possessions 
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Ineas  of  tfant  judgmcDt. 
Mtinflr  and  Andraw 

ntiffln  error: 
inccs  of  Ihe  case  'WBlker 
leblor.  nnd  Sbeplierd  the 
t  of  Ibc  note;  Bad  Uie  ei- 
Lme  for  a  valid  couaidera- 
d  t  coDKDt,  released  him 

a;  MiUerd  r.  norn,  58 
'.  TaUman,  67  N.  Y.  96; 
10  Bligb,  N.  R.  M8,  580, 
■  Mich.  478;  Calm  v.  Da- 
torgt  V.  Andrea*,  00  Hd. 

DM  beoMd  to  ihow  that 
tgaged  premiKS  assumed 
irtgace.  The  assumptioD 
bj  drcumstaucefl,  and  a 
se  is  mfficient. 
12;  Mi»T^t  Appeal,  88  Fa. 
i  Zab.  880;  Druryv.  Tr» 
n,  168;  Breicer  v,  Ds^r,  7 


nsh.  SST:  Barker  t.  Budb- 
nt«  T.  iiW,  20  N.  T.  868; 
r.  17B:  Rot*  V.  Sennitan, 
tugh  y.  KugUr,  8  Ohio  St 
rmptoa,  4  Ohio  St.  833. 
■r  cent  interest  uatil  paid, 
e  nme  rate  of  interest,  for 
Sdent  comideraiioo,  and 

Wn  T.  mimrkk.  67  M 
t,  09  Mo.  S39;  MeOmb 
«8;   Wood  V.  A'nntirl:.  IS 
T.  J^vthiraUr,  31  Ohio  St. 
}  Wia.286. 

rcacribed  that  the  terms  of 
int  of  the  note  nnd  expen- 
d  the  plaintiff  is  estopped 

IT  JoW'  m,  100;  Am- 
T.  BO;  Dandat  r.  Hileh- 
U.  8.  bk.  18.  L.  ed.  078). 
property  and  aaj  that  the 

t.  004,  ft  teq,;  Breeding 
175;  PtiiUipi  v.  Bogen,  IS 
Oatit,  26  N.  T.  495. 
l>nnU,  for  defeodaot  in 

b  ddivered  the  opinion 

I  of  the  plalntiS  In  arror 
Lbe  tnimctioiu  stated  In 
Walker  became  the  piio- 
•ad  Shepherd  became  hia 
pon  a  v«lid  cantrwrnrith 
Ifaoe  for  Ihe  payment  of 
oooarai  of  Bbepherd, 
idurged. 

or  loiuifat  upon  the  trial 
XMteoDon  oy  asking  the 


premises  in  question  to  Walker  bj  Shepherd, 
KUliJect  to  the  incumbrwice  created  by  the  deed 
of  trust,  Walkerbecnme  bound  to  Mayas  prla- 
';ipH]  debtor,  and  Shcptienl  became  mssuretT. 
ne  are  of  opinion  that  the  conveyance  of  the 
premises  to  Walker  did  not  subject  him  to  any 
iabiliiy  to  May  whatever.  To  raise  such  a 
liability  as  Is  couleoded  for  by  Shepherd  there 
must  be  TForda  in  Ibe  deed  of  conveyance  front 
which,  by  fair  import,  an  agreemeol  topay  the 
debt  con  be  inferrDd.  This  waa  expreesly  held 
in  Elliott  T.  BackeU,  108  U.  B,  132  [Bk,  37,  L. 
ed.  878],  where  Mr.  Jiuliee  Blaichford,  in  de- 
livering the  Judgcueutot  this  court,  said;  "An 
agreement  mci-ely  to  take  land,  subject  to  a 
specified  incumbrance,  is  not  an  aCTeement  to 
assume  and  pay  the  incumbrance.  The  grantee 
of  an  equity  of  redemption,  without  words  in 
the  grant  importing  in  some  form  that  be  as- 
sumes the  payment,  does  not  bind  himself  per- 
sonally to  pay  tiie  debt.  Tliere  must  be  words 
importing  that  he  will  poythedebttomakebim 
personallyliaMe."  To  the  snmeeffect  see  Bd- 
••  ont  V.  Coman,  23  N.  T.  438;  Fitk  v.  Tolman, 
184 :t[Rss.  254;  Bayt. /tnneiuAaU. 4 C.  E.  Oreen, 
78;  FotelerT.  Fav,  63  111.  875.  There  are  tio 
such  words  Id  the  deed  made  by  the  plaintiff 
in  error  to  Walker. 

Neither  is  there  any  other  sufHcient  evidence  of 
any  agreement  between  Walker  and  Shepherd, 
whereby  the  former  iiodertook  to  pay  the  debt 
of  the  latter  to  May.  The  remark  made  1^ 
Walker  to  May,  when  he  asked  to  have  the  time 
for  tlie  payment  of  the  note  extended,  that  "  he 
haJd  it  to  pay,"  falls  far  short  of  showing  any 
such  agreement.  As  he  had  bought  the  property, 
subject  to  the  Incumbrance  of  the  deed  of  trust, 
for  the  coDsldcrallon  of  (80,000,  which,  as  «p- 
pears  by  the  deed  to  him.  he  had  paid  to  Shep- 
nerd,  he  might  well  say  that  he  bad  tbelncum- 
biance  to  pay  without  admitting  or  meaning 
that  he  had  become  penonally  liable  to  Shep- 
herd lo  pay  it  Bis  words  mav  be  folrly  con- 
strued to  mean  that  he  had  vm  IncumbranOB 
to  pav  or  would  have  to  loee  the  proper^  on 
which  he  had  already  paid  $30,000  of  the 
purchase  money.  But,  even  if  Walker  bad  said 
lo  May  that  he  was  liable  for  the  debt,  his  ad- 
mission would  not  have  been  binding  on  Mar 
so  as  to  establish  the  fact  without  oUier  proof. 
And  if  Walker  had  expressly  promised  May 
to  pay  the  debt,  that  would  not,  without  the 
assent  of  May,  have  converted  Shepherd  from  a 
principal  debtor  into  a  surety  merely.  CucuUu 
V.  Bemandte,  108  U.  8.  105  [Bk.  36,  L.  ed. 
8231;  Aw  V,  8imv*on,  32  Bow.  841  [08  U.  8.  bk. 
16,L.ea.260].  TheoDlywayinwhlch Walker 
could  become  the  principal  debtor  of  Hay,  and 
Shephcod,  the  surety,  was  by  the  mutual  agree- 
ment of  all  three.  There  is  no  proof  of  any 
such  agreement.  It  follows  that,  as  the  relation 
of  principal  and  surety  did  not  ezigt  between 
Walker  and  Shepherd,  the  latter  was  not  dis- 
charged from  bis  llabllltv  to  May  by  the  con< 
tract' of  May  with  Walkw  to  extend  the  time 
for  the  payment  of  the  money  due  on  Shepherd's 
note.  But  even  if  It  had  been  shown  that  Shep- 
herd had  become  the  surety  of  Walker,  it  was 
incumbent  on  the  former  to  show  as  a  part  of 
his  defense  that  the  indnlgenoe  given  by  Hay 
to  Walker  was  without  hu  aieent.  4^^  t. 
Bankef  JTountPboMtU,  14  PeL  901  W  U.  & 
bk.  10,  L.  ed.  410];  Bana$  v.  Orov.  t  BUI.  XW; 
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B.  a  42  Am.  Dec.  (Mi  Ou  v.  MaoiU,  etc.  ti.  it. 
Co.  37  A1&.  823.  There  was  do  proof  of  want 
of  assent    The  defense  therefore  f&iled. 

It  UneitcoDlendecl  bj  Ihe  plaintiff  in  error 
that  Hay  Is  estopped  to  denj  tliat  the  note  sued 
OD  is  not  paid  ut  full,  because  the  deed  of  con- 
veyaace  made  to  him  by  the  trustees  recites 
that  the  property  was  Bold  to  him  in  accoid- 
aoce  with  the  terms  of  the  deed  of  trust,  and 
the  deed  of  trust  decl&red  that  the  terms  of  sale 
should  be  the  amount  dne  on  the  note  of  Shep- 
herd, and  the  expenses  of  sale  Id  cash,  and 
tbe  balance  on  a  credit  of  twelve  and  eighteen 
months.  This  cootentton  is  baaed  on  the  theory 
that  the  clause  of  the  deed  of  trust  executed  tgr 
Sbepherd,  prescrlbins  the  terms  of  sale,  and 
which  merely  showM  his  expectation  that  the 
property  would  bring,  at  least,  Uie  amount  cj 
tbe  note  and  expenses  of  sale,  eetopped  May 
from  denying  that  tbe  property  woula,  and  ac- 
loally  did,  bring  that  amount.  There  is  no 
estoppeL  The  proposition  amounts  to  this,  that 
when  a  mortgagor  represents  to  bis  mortgaKse 
tbat  tbe  property  mortgaged  la  soffident  security 
tor  the  debt,  and  the  mortgagee,  relying  upon 
tbe  rq>resent&tion,  accepts  tbe  security,  and  it 
turns  out  tbat  tbe  proceeds  of  tbe  mort«kged 
property  ate  Inmiffldent  to  pay  tbe  debt,  be  ia 
estopped  to, deny  that  his  aebt  Is  p^d.  The 
statement  of  the  proposition  is  it*  answer.  The 
authorities  refetrod  to  upon  this  contention*  by 
counsel  for  Shepherd  are  dted  to  sustain  the 
proposition,  that  a  nerson  who  accepts  a  deed 
of  conv^ancu  t^  estopped  to  denjr  recitals 
therein  contained.  Bnt  as  there  Is  no  recital  in 
the  deed  that  Hay  bad  aereed  tbat  tbe  propoly 
should  bring  a  sum  sufficient  to  pay  his  note,  he 
la  not  estopped  to  deny  that  the  note  Is  paid. 

Jvdffmmt  afinud, 

Tniei>op7.   Tart: 

Jam«s  B.  IfoK«nner.  Oatk,  Bap.  Court,  V.  S. 

*ntoh  T.  Baldwin,  IT  Johns.  Ml;  Freeman  v.  j 
U  N.  T.  BO;  Dnndas  t.  Httohuook,  U  How.  a 
tT.a.bk.itfL.ed.»n.] 


STEPHEN  EtlBTZ,  P(f.  fit  Bit., 

JOHN  UOFFTTT  bt  ai.. 

JOHN  UOFFTTT  bt  ii..,P(fft.  ia  Brr., 

«. 

STEPHEN  ETTRTZ. 

■Bee  B.  C  Reporter'aed.,  IST-fiOOJ 

Bemoval  of  eaaiM—Aet  of  IS7B~-tsrit  of  habeas 
corpus— orTMt  of  daerttv  frvm  Army  of  thi 
Unitad  8tate$. 

■L  A  wrltof  holMai  eorpu<  Is  not  removable  from 
a  Btate  Court  into  a  Circuit  Court  of  the  United 
BtAtes  uuder  the  Aot  of  March  8, 18TS,  ch.  1S7,  wo.  & 

ft  A  police  offloer  of  a  State,  or  a  prtvace  alUzen, 
his  ao  authoHtr  as  such,  without  anr  wansr*  "- 
_.,.. .—-I . ....  -— unTaaierter 


the  Aimr  of  t^  United  Bbtlce. 

[Nos.  860,  871.1 
BiAmitUd  Oct.  If.  1S8S.  Deeidid  Jfbt.  tS,  1885. 

PI  ERROR  to  the  Superior  Court  of  the  Qty 
and  County  of  San  Francisco  and  State  of 
■B«ad  notes  brJfr.JtHMMOBaT.  . 


California;  and  to  the  Circuit  Coi 
United  States  for  the  District  of  Cal 

Tbe  history  and  facta  appear  In  i 
of  tlie  court. 

Mettri.  H.  G.  Slebert  and  R.I 
for  Kurtz,  the  petitioner. 

JWsMTt.  Alfred  Clu-ka  and  S. 
d«r«on,  for  respondents. 

Mr,  Juttiet  Orkw  delivered  the 
the  court: 

A  writ  of  AoAwi  eorpat  was  issue 
..188S,  by  and  returnable  before 
the  Superior  Court  of  the  City  and 
San  Francisco  In  tbe  State  of  Cal 
dressed  to  John  Mofflu  and  T.  W.  '. 
zens  of  that  State,  upon  the  petition 
Eurtx,  a  citizen  of  Pennsylvania,  a] 
be  was  by  tbem  unlawfully  impriso 
strained  of  his  liberty,  inasmuch  t 
arrested  him  as  a  des^ter  from  th 
tbe  United  States,  and  had  no  war 
thority  to  arrest  bim,  and  were  not 
tbe  United  States. 

Uoffltt  aod  Fields,  at  the  time  i 
their  appearance  in  tbat  court,  filea 
to  remove  tbe  case  into  the  Circuit  C 
United  States,  because  the  parties  w 
of  different  Slates,  and  because  the  st 
a  question  arising  under  the  Const 
laws  of  tbe  United  States,  to  wit:  t 
whether  a  person  who  is  not  an  of 
United  States  has  authority  to  arm 
from  tbe  Army  of  the  Unit«d  States, 
ordered  tbe  case  to  be  so  removed. 

Moffltt  and  f^Us  thereupon  signi 
in  the  circuit  court  tlie  following  rt 

"  Now  come  the  respondents  and 
their  return  to  the  writ  of  habeat  et» 
and  show  tbat  rospondeut  J.  Hoflltt 

Slice  officer  of  tne  City  and  Cou 
ancisco,  and  reapoudent  T.  W. 
special  police  officer  of  said  dty  a 
and  being  sudi  ufBcers  as  aforesai 
rested  the  petitioner,  Stephen  Eu 
C3tT  and  County  of  Ban  Frauds 
autbori^  of  the  United  States, 
wit:  that  said  Stephen  Kurtz, 
name  of  Stephen  Isoll,  on  tbe  3t 
Uay,  167G,  at  Cleveland  bi  tbe  Sta 
enlisted  In  the  Army  of  the  United 
the  term  of  five  years,  and  on  th 
of  March,  1879,  he  being  a  soldier 
Co.  D  of  tbe  SlBt  Regiment  of  Infa 
Army  of  tbe  United  Stales,  statioi: 
couver  Bnrmcks,  in  tbe  Territory  o 
Ion,  deserted  from  tbe  Army  of 
Stales;  and  your  respondenla  hold  s: 
er  for  the  purpose  of  deliveringbim 
tary  autborittea  of  the  United  State 
according  to  Uie  laws  of  the  Uoitet 

The  drcuit  court,  upon  motion  a 
made  sn  order  remandini^  the  cast 
perioT  Court  of  Snn  Francisco;  and 
Fields  sued  out  a  writ  of  error  froi: 
to  reverse  that  order. 

After  the  case  bad  been  so  reman 
filed  In  the  Superior  Court  of  San 
suggestion  tbat  tbe  return  was  Insu 
that  be  was  entitled  to  be  discbaij 
following  reasons: 

"First.  It  appears  by  said  retui 
defendants  were  not  officers  of  the  Ui 
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sen  of  the  mnnidpttlltj  of 
1  u  Hicb  (he;  han  no  «n- 
deuln  ths  pl&intUt,  ud  u 
•TS  been  and  an  pohlblted 
ietaiaiag  Uu  plaintiff  m  a 
Ditod  StatH  Annj  by  a  rule 
Onent  which  waa  In  force  at 
art  of  tha  plaintiff,  and  still 
role  was  and  la  at  follows: 
I  praliiliiled  from  arresting 
Jnllod  States  Aimj  or  Nmrj 

lartkn  art  np  in  11m  ntam 
t  tlM  United  Statea,  and  not 
'  California,  of  which  Com- 
fendaota  aie  offlceis,  and 
;  Inoompetent  ' 

rdon  Ht  up  in  the  return  is 
«  of  section  1843  of  the  Re- 
e  United  State*." 
It,  npon  a  hearing,  ordered 
eorjNMlo  be  dismJsaed  and 
eoatodj,  and  entered  judg- 
and  he  mod  oat  a  writ  of 
rt  to  rerene  tliat  „  .  , 
a  higlMt  court  of  the  SUt« 
n  CO  the  merits  of  the  case 
B  BaWi  Ow, «  CaL  4S1, 
M.  (»7  [Bk.  S8,  L.  ed.  643, 
laoSy.  118  U.  8. 27  [Bk.  28, 

I  to  be  considered  li  wSether 
tlj  remanded  to  the  state 
K  been  retained  and  decided 
rt  of  the  United  States  into 
a  removed  on  a  petition 
of  Harch  8. 1879,  (^  187, 

r  the  removal  of  a  case  from 
!ie  drcoit  court  under  this 
|ta  tliat  it  arises  under  the 
ITS  of  the  United  States,  or 
iticena  of  different  Slates, 
nit  of  a  drO  nature,  at  law 
)  the  matter  In  diapola  ex- 
eottt,  the  son  or  Talne  of 
"    18  But.  at  L.  470. 


t  criminaL    Bi  parU  Tbm 

I  [Bk.  37,  L.  od.  earn,  to 

t  whether  it  U,  wittOn  the 
;  of  1875,  a  "  suit  at  law  or 
I  matter  In  dispute  exceeds 
<  Ave  hundred  dollars,"  it 
to  rrfet  to  the  uaa  and  the 
m  words  In  earlier  Acts  de- 
»  of  the  national  ccmts. 
l<a  September 84, 1789,  ch. 
xed  "  llnal  judgmenla  and 
ooa  aod  stilla  In  equitj  in  a 
the  matter  in  dlnnite  ez- 
ne  of  two  thousana  dollan, 
to  be  rerlaed  bj  this  court 
appeaL  1  Stat,  at  L.  84. 
I.  1S16,  ch.  St.  sea  1,  pro- 
■booU  be  broogtat  to  this 
wTft  of  error  from  the  dr- 
Mstikt  of  CohmiUa,  "  ud- 
Ih^gM  tn  such  cause  ihall  I 


be  of  tha  ralue  of  (HU  thoosaod  dollais  or  up- 
wards, ezclusiTe  of  costs."  8  Stat,  at  h.  901, 
In  £«  T.  Zss,  8  Pet  44  [SS  U.  S.  t^  8,  L. 
ed.  8801,  dedded  In  1884.  a  petUlon  to  the 
Oircnit  Court  for  the  District  of  Columbia  set 
bnth  that  the  petitlonerB  were  entitled  to  their 
freedom,  and  were  held  In  slavery  bj  Oie  de- 
fendant; he  pleaded  that  they  wen  not  entl> 
tied  to  their  freedom  asthejhad  alleged;  upon 
tliat  plea  Issue  was  joined,  and  a  verdict  and 
judgment  rendered  for  the  defendant;  and  the 

EBtitionem  sued  out  a  writ  of  error,  A  pre- 
mlnar;  objection  to  the  jurisdiction  of  this 
court  was  overruled,  and  the  Judgment  bdow 
oonaldered  on  the  merits  and  reversed.  The 
ground  of  the  decision  upon  the  question  of 
jnrtsdiction  spears  to  have  been  that  the  rin- 
gle  matter  in  dispute  l»tween  the  parties  was 
Uie  freedom  or  slaveiy  of  the  petitioneis— to 
the  petitioners,  the  value  of  their  freedom,  not 
to  be  estimated  in  monef;  to  the  defendant, 
claiming  to  be  their  owner,the  pecnniar;  value 
of  the  slavefl  as  property,  wliicb,  If  be  had  been 
the  pMndJf  in  error,  might  luve  been  ascer- 
tained br  affldavita.  8Pet.48r88U.&ldc.8, 
L.  ed.  M2]. 

TaBarrfw.Jhrtietn,  SHow.  lOSFMU.  B.bk. 
IS,  L.  ed.  70],  dedded  in  1847,  this  court  dis- 
missed for  want  <ul  jurisdiction  a  writ  of  error 
to  reverse  a  Judgment  of  the  Circuit  Court  for 
theSoutliem  District  of  New  York,  tefoslDgto 
grant  to  a  father  awrlt  of  habeai  wrpw  to  take 
nischUdout  of  thecustodv  of  bis  wife  who  was 
living  apart  from  blm.  (7A^J'u(tuwTanej,ln 
delivering  (he  opinion,  after  quoting  the  23d 
sectlonoftheJu&daryActof  l7BB,said:  "In 
order,  thenfoie,  to  give  as  H>pel]ate  power 
dw  thia  section,  ttie  matter  In  dispute  must 
..  monef,  or  some  right,  tfaevalueoi  wlilchln 
moneycanbeestlmateaaDdascertalned."  "The 


thoee  cases  only  where  the  rights  of  property 
are  concerned,  and  where  the  matter  In  dispute 
has  a  known  and  certain  value,  wliich  can  be  ,.--, 
proved  and  calculated,  in  the  oidinaij  mode  of  [•""] 
a  bosineBs  tranaacdon.  There  are  no  words  in 
the  law  wlildi  by  anv  Just  Interpretation  can 
be  hdd  to  extend  Uie  appellate  Jurisdiction 
beyond  tltose  limits,  and  authorize  us  to  take 
cognlnmce  of  cases  to  whidi  no  test  of  money 
nlue  can  be  applied.  Nor  indeed  Is  thia  lim- 
itation upon  the  sppellate  power  of  this  court 
conflned  to  cases  Hke  the  one  before  us.  It  is 
the  same  In  Judgments  in  criminal  cases,  at- 
thon^  the  liberty  or  life  of  tlie  party  may  de- 
pend on  the  dedslon  of  the  circuit  court.  And 
since  this  court  can  ezerdse  no  appellate  power 
□nlMs  it  is  conferred  by  Act  of  Congress,  the 
writ  of  error  in  this  case  must  be  dismissed." 
How.  130.  121  [48  U.  8.  bk.  19,  h.  ed.  77.  781. 
In  Pratt  v.  AteAwA.  1  Black,  971  [06  U.  b. 
bk.  17,  L.  ed.  900],  deddod  In  1861,  this  court 
dismissed  for  want  of  jurisdiction  a  writ  of 
error  to  reveree  a  judgment  of  the  Circuit 
Court  for  the  Northern  District  of  New  York, 
discharging  on  habM4  oarput  persons  impris- 
oned npon  an  eiecntlon  tsniedby  thatctrart  dl- 
recthig  the  marshal  to  levy  the  amount  of  a  de- 
cree for  $21,081.38  out  of  their  goods  and  chat- 
tels, and,  for  want  thereof,  to  arrest  and  keep 
them  untn  tbe  moneys  vrere  paid.  Mr.  Jtutici 
Nelson,  in  delivering  tbe  opinion,  mid  that  the 
4»S 
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22d  tectlos  of  Uie  Jndlckij  Act  liad  always 
been  held  to  mean  a  propertr  ralue;  and  he  dis- 
tlneiiiBhed  tbe  case  of  Bolmet  y.  Jennimm,  14 
Pet.;MO  [8&U.  8.  bk.  10,  L.  ed.  0T9]  which  ^aa 
aWnt  of  eiTor  loreverse  a  Judgment  of  the  Su- 
preme Court  of  Vermont  on  habea*  eorpiu,  le- 
mADdlnK  tocuetodj  a  prisoner  undera  warrant 
of  extraaitl(»i  from  the  Governor  of  that  Stale, 
upon  tbe  groond  that  It  was  brought  up  from  a 
state  court  under  tbe  36tb  Boction  of  the  Ju- 
diciary Act,  In   vbich   case   no  value  waa 

^^^ram  T.  Barnty,  3  Black,  704  [67  U.  8. 
bk.  17,  L.  ed.  SQOl,  decided  in  ISOS,  an  ajqveal 
«M  taken  from  a  decree  of  thD  Circuit  Conn  for 
the  District  of  ColnmUa,  awarding  the  cnatodv 
of  a  child  to  the  father  as  against  the  divoroea 
mother;  and  Lee  r.  Lie,  abore  dted,  was  re- 
ferred to  as  snpportlDg  tbe  right  of  appeal.  But 
this  court  dismissed  toe  appeal  for  want  of  iu 
rlsdlction,  Chiif  Jtatiee  Tane;  sayinEthat thi 
case  was  not  distinguishable  from  Barrs  v, 
Mereein,  abore  dted,  and  that  in  that  case  i1 
irashela  "thatlnotdertOBlve  this  court  juris- 
diction tmder  tbe  22d  section  of  tiie  Judidary 
Act  of  1788,  the  matter  In  dispute  must  be 
mooer,  orsomeri^t,  thevaluetu  which  could 
be  calculated  utd  ascertained  in  moner." 
The  Act  of  February  5,  1867,  cb.  38,  se 
conferring  powra-  upon  the  iudgea  of  the  na- 
tiimal  courts  to  issue  wrila  of  Aomoi  mrpm  in 
cases  of  peraona  restrained  of  their  liberty  in 
violation  of  the  Constitution,  or  of  any  treaty 
or  law  of  the  United  States,  eroreesly  gave  an 
appeal  to  this  coort  from  the  Ju^ment  of  a  cir- 
cuit court  In  luch  caaea.  14  Stat  at  L.  386. 
Shoitlyafter  the  passage  of  that  Act,  Mr.  Ju*- 
Uee  Nelson  refused  to  allow  an  appeal  from  a 
lodgment  of  the  Circuit  Court  for  the  Southern 
DisMct  of  New  York  upon  a  writ  of  AoAau 
omnM  Issned  under  the  l4th  section  of  the  Ju- 
dldarr  Actof  1788,  because  no  appeal  was  pro- 
vided or  law  in  the  caae  of  a  Aofcot  eonxM  issued 
under  tnat  Act,  attd  the  appeal  given  by  tbe  Act 
of  1887  waa  oonOned  to  cases  b«nm  under  it. 
An  BeiMiA,  6  Blatchf.  C.  C.  414,  437.  And 
within  two  years  afterwarda  it  was  determined 
br  this  conrt  that.  Independently  of  the  Act  of 
1867  (whioh  WM  repealed  by  the  Act  of  March 
37,  1868,  ch.  84,  IB  Stat  at  L.  44),  this  court 

SMCCeptin  asmall  clsai  of  cases  of  commltmeiits 
or  acts  done  or  omitted  under  alleged  antbori^ 
of  a  foreign  government,  as  to  which  provisjon 
was  made  ''Oj  the  Act  of  August  38,  1842,  ch. 
357,  6  Stat  at  L.  S8S)  bad  no  JuiisdictloD  by 


by  the  Jndidary  Act  of  1788.  Ex  parte 
MeOardle.  «  Wait  818  [78  V.  8.  bk.  18,  £.  ed. 
8161,  and  7  Waa  009  m  V.  8.  bk.  19,  L.  ed. 
36*]-  Btpttrte  Terger,  8  WaB.  8S  [76  U.  8.  bk. 
19,  jL  ed.  S83].  See  also,  Bk  parte  Sot/<a,  113 
TJ.  8.  ISlJBt  88,  L.  ed.  ewlTWifo.  v.  Whit- 
MM,  114  TT.  S.  664  [ante.  STTf. 

Bectlim  190&  of  the  Revised  Statntes,  sub- 
stantially r»«Dacting  provlsloni  of  earlier  Acta, 
and  provIdlnK  that  writs  of  error  and  appeals 
from  the  final  dedaloDB  of  tbe  Supreme  Courts 
of  certahi  Tarritorles  shall  be  allovred  to  this 
court  in  the  same  manner  aitd  under  the  same 
r^ulattona  aa  from  the  Circuit  Oourtaof  the 


United  Stales,  "wbere  the  value 
erty  or  the  amount  In  controversj 
tbousand  dollars,  except  that  a  ni 
appeal  shall  be  eJIowed  "  to  this  o 
decisions  of  the  courts  or  Judges 
tory  "  upon  writs  of  habeae  carp 
the  qnestlOQ  of  personal  freedom, 
plies  that  writs  of  hahea*  eorpu*  ^ 
included  If  not  speciallv  mention) 
PoiU  V.  Chumaeem,  92 tj.  8.  358r 
499];  Elgin  v.  Jfarstefl.  108  U. 
[Bk.  37,  L.  ed.  349];  OurUs,  U.  8, 

Fiomthla  review  of  the  atatul 
Blons,  the  conclusion  is  inevitable 
diction,  conferred  by  Congress  up 
of  the  united  Blatea,  of  suits  at  lai 
in  which  the  matter  in  dispute  exc 
or  value  of  a  certain  number  of  dol 
no  case  in  which  the  right  of  nei1 
capable  of  being  valued  in  mouey 
fore  that  writs  of  Itabeat  eorpu*  ar 
alile  from  a  state  court  Into  a  Cln 
the  United  States  under  the  Act 
1876,  ch.  1S7.  g  2;  and  this  cast 
remanded  to  tbe  state  court 

We  are  then  brought  to  a  con 
the  merits  of  the  case,  as  presenta 
of  error  sued  out  by  the  prisoner  t 
judgment  of  the  state  court,  renw 
custody. 

The  csbc,  as  snown  oy  the  reco 
this :  Kurtz,  a  deserter  from  the 
United  States,  waa,  wjibouC  any  v 
press  authority,  arrested  by  MofQl 
police  officers  of  the  City  of  San  F 
dtizens  of  the  State  of  Califomii 
United  States,  and  held  by  them 
pose  of  being  delivered  to  the  miU 
Uea  of  tbe  tfnlted  States  to  be  trii 
to  the  laws  of  the  United  States ;  i 
Immunity  from  being  arrested  f< 
crime  by  persona  not  military  o( 
United  Stetes.  and  having  no  ezpi 
from  the  United  Stales  or  from  su 
arrest  him. 

If  a  police  officer  or  a  private  cl 
right,  without  warrant  or  eipresn 
aneat  a  military  deserter,  the  ri^b 
rived  either  from  some  rule  of  the 
land  which  has  become  part  of  our 
the  legislation  of  Congress. 

By  the  common  law  of  Englan 
civil  officer  nor  a  private  cilisen  1 
widiout  a  warrant  to  make  an 
crime  not  committed  In  bis  preser 


igistrate.  I  Hale,  P.  C.  M7-59I 
C.  76-81 ;  4  Bl.  Cora.  302,  393,  29 
Court.  6  D.  &  R.  638  ;  S.  C.  4  li 
No  crime  was  considered  a  felor 
not  occasion  a  total  forfeiture  of  t 
lands,  or  goods,  or  bolb.  4  Bl.  i 
BtparUWOtDn.  114  U.  S.  417,  43: 
ed.  89, 01].  And  such  a  forfekun 
low  npon  convIctloD  bv  n  court- 
crime  not  punishable  by  the  courti 
law.  Co.  Lit  891  a;  I  Clode,  HI 
of  the  Crown,  176. 

By  some  early  English  :j'nlutcs.  t 
have  be«i  in  force  dowa  to  the 

'  1688,  desertion  was  made  felonj 
in  the  dvil  oourta.    8but8a,87 
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of  a  circuit  conit,  or  by  any 
Judge,  mayor,  jualice  of  the  peace  or  magii- 
trate  of  any  State  where  be  may  be  found,  "and 
a^eeably  to  the  utual  mode  of  procesi  agaiiut 
cAenders  in  ntch  State,  and  at  the  expense  of 
the  United  Blalee,  be  arrested  and  Impriaoned, 
or  bailed,  ai  the  case  may  be,  for  trial  before 
■ach  court  of  (he  United  Slates  as  by  law  has 
cognizance  of  the  offense,"  and  that ''copies  of 
the  procesi  ijtiall  be  returnodastpeedilyHSnuy 
be  Into  the  clerk's  office  of  snch  court,"  man- 
ifestly applies  to  proceedings  before  the  civil 
courts  omy. 

From  the  very  year  of  the  Declaration  of  In- 
dependence, Congress  baa  dealt  with  desertioD 
as  exclusively  a  military  crime,  triable  and  pun- 
ishable, in  time  of  peace,  as  well  as  in  time  of 
war,  by  court-martial  oa\y,  and  not  bv  the 
civil  tribunals ;  the  only  qualiflcation  being 
that  since  1880  the  punishment  of  death  cannot 
be  awBided  In  time  of  peace.  Articles  of  War 
of  September  30  1776,  sec  Q  art  1,  2  Journals 
of  CoDfnreM,  847,  cootinued  in  force  by  the 
Act  of  Beplember  29, 1789,  ch.  SO,  sec.  4,  1 
Stat,  at  L.  9«:  Acts  of  March  16, 1902,  ch.  8, 
sec.  18;  April  10, 1806,  ch.  20,  art.  2&;  Janu- 
ary 11. 1812,  ch.  14,  sec.  16;  January  29, 1818. 
ch.  16.  sec.  12:  2  Stat,  at  L.  186,  862,  678.  796^ 
Hay  29,  1880,  ch.  188;  i  Btat  at  h.  418;  Rev. 
Stat.  sec.  1842.  arts.  47.  48. 

The  provieions  of  the  Revised  Statutes  con- 
ceminu  *-he  tiUl  and  pnnlshmoit  of  deserters 
are  as  follows :  BysecUon  1842,"  The  Armies 
of  the  United  Stales  shall  be  governed  by  the 
foUowing  nilee  and  articles; 'and  the  convic- 
tions mentioned  therdn  shall  be  understood  to 
be  convictions  by  court-martial. "  By  article 
47,  any  officer  or  soldierwhodeeertatheservice 
of  the  United  States  "shall,  in  time  of  war, 
suffer  death,  or  such  other  nunishment  as  a 
court-martial  may  direct ;  ana  In  time  of  peace, 
any  pnnisbment,  excepting  death,  which  a 
ooQTt-martial  mtQr  direct ; "  and  by  article  48. 
every  soldier  who  deserts  "  eball  be  tried  by  a 
court-martial  and  punished,  altbongb  the  time 
of  hla  enlistment  taay  hare  elapsed  previous  to 
his  being  a^qpirehended  and  tried."  The  pn>- 
ridona  of  sectlona  1996  and  1M6, which  re-enact 
the  Act  of  March  8,  186S.  ch.  n.  see  21,  IS 
Slat,  at  L-  490,  and  subject  every  peraon  d» 
sertW  themOitary  service  of  Uie  Umted  Stales 
to  ad^tioiud  peuutlea,  namely  :  forfeiture  of 
allri^ta  of  dUcenablp,  and  dlaqualillcaUon  to 
boldanyofiBceof  trust  or  profit,  can  only  take 
eftect  upon  oonrlction  by  a  court-raartkl,  as 
waa  clearly  shown  by  Mr.  Jvttiet  Strong,  wbeo 
a  Judge  of  the  Supreme  Oonrt  of  Pennsylvania, 
lo  BM«r  r.  Beat/,  S>  Pa.  SI.  112,  and  has  been 
uniformly  held  by  the  dvll  courts  as  well  as  by 
the  military  authorities.  Stalt  r.  SvmoTidt,  S7 
Maine,  148;  Setieraiuie  r.  ^aUv.  SO  N.  H.  448; 
Ooetdtv*  V.  Manheitten.  61  N.  Y.  430;  Wln- 
throp's  Digest  of  Judg«  Advocate  Oeneral'a 
Opinions,  S" 
TbeArticl 

rided that a-^  _._ — 

persuades  any  other  officer  or  soldier  to  desert 
tbe  suTlce  ^all  be  punished  br  court-mamal. 
Articles  ot  War  of  September  20,  1776,  sec.  6, 
art.  4;  Act  of  April  10. 1806,  cb.  20,  art 38;  Rer. 
Stat,  at  L.,  KC.  1842.  art  61.  Section  MA9  Of  the 
Revised  Statutes,  which  re-enacti  the  Act  of 
March  8.  1803.  ch.  73.  sec  24,  13  Stat  at  L- 
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T3S.  cmbrociagthe  proviriona  of  wilier  itatateB, 
•nil  by  nhlcb  ereir  person  who  enticefl  or  pro- 
cures a  Midler  to  desert  tbe  mlUtair  tervice  of 
tlie  United  States,  or  who  aids  a  Kudler  ia  de- 
serting, orknowinglybarbora  a  soldier  who  has 
deserted,  "orwhorSusestoKiTeupand deliver 
■uch  soldier  at  tbe  demand  of  aoj  officer  au- 
thorized to  receive  Mm,"  la  to  be  punished  by 
fine  and  imprlsonntent,  merely  prortdes  for  the 
punishment  of  civilians,  not  subject  to  the  Ar- 
ticles of  War,  who  aie  accessories  to  the  crime 
of  desertion  by  >  soldier,  or  who  do  any  of  the 
acts  specified  lending  to  promote  Us  oommls- 
sion  of  that  crime.  It  lias  no  application  to  tbe 
dime  of  the  soldier  himaelf,  and  no  tendency 
to  show  that  be  may  be  trrasted  by  s  private 
citizen  without  authority  from  a  militaiyofflcer. 
Indeed,  the  last  clause  abore  quoted  has  nther 
tbe  opposite  tendency. 

Tbe  reapondente  contend  that  tbelr  authority 
to  make  this  arrest  la  to  be  Implied  from  the 
uaue  of  offering  rewards  for  the  appiebension 
of  •Msortets,  which  has  existed  from  a  very  svly 
date. 

On  May  81, 1786,  the  Congress  of  the  tinted- 
eration  passed  the  follonlng  resolve:  "SoBliitd, 
That  the  conunandbiff  officer  of  any  of  tbe  f  orcea 
in  the  sendee  of  tbe  United  Stales  ahall,  npon  re- 
port made  to  him  of  any  deaertiona  in  ue  troops 
under  bis  oiders,  cause  the  most  Immediate  and 
Tigorotis  search  to  be  madeaflertfae  deserter  or 
deserters,  which  may  be  oondncted  by  a  rom- 
mlidoned  or  non-commissioned  officer,  as  the 
case  shall  require.  Thal,if  such  search  should 
prove  ineffectual,  tbe  officer  commanding  the 
regiment  or  corps  to  which  the  deserter  or  de- 
aerten  belonged  shall  insert  in  tbe  nearest  ga- 
zette or  newspaper  as  adrertlsement,  descHp- 
tive  of  tbe  deserter  or  deserters,  and  offering  a 
reward,  not  exceeding  ten  dollars,  for  each  de- 
serto- who  ahaU  be  apprehended  and  secured  in 
any  ot  the  gaols  of  tbe  neigbboring  Slates. 
Tliat  the  chwges  of  adverUsliig  deserters,  the 
[easonaUe  extra  expenses  incurred  by  tbe  per- 
son conducting  the  pnnuit,  and  the  reward, 
shall  be  paid  by  the  Secretary  of  War,  on  the 
certiflcate  of  the  commanding  officer  of  the 
trocrps."    II  Journals  of  Coiigress.  81. 

Since  tbe  adoption  of  tbe  CoDStltucion,  Con- 
gress has  never  passed  any  similar  resolve  or 
statute;  and  tbeonlylegisIahoD  upon  tbesubjcct, 
that  has  come  to  our  notice,  is  in  tbe  provision 
made  in  the  annual  Army  Approprialion  Acts 
from  ISM  to  18T6,  "for  tbe  apprehension  of  de- 
serters, and  the  expenses  incidenlnl  lo  their  pur- 
suit," and  from  1877  to  tbe  present  tliue,  "for 
tbe  apprehension,  securing  and  delivery  of  de- 
■ertets,  and  tbe  expense  incident  lo  their  pur- 
suit." Acts  of  June  17,  1844,  cb.  106,  0  Stnl. 
at  L.  8B7;  July  24.  1376,  ch.  228, 10  Stat,  at  L. 
98;  November  31,  1877,  ch.  1,  20  Stat,  at  L.  2: 
188S.  ch.  839,  38  Slat,  at  L.  3S».  These  Acts 
clearly  confer  no  authority  upon  anyone,  not 
otherwise  lawfully  authonzea,  to  arrest  a  de- 


thoiity  of  the  President,  have  generally  pro- 
vided, as  in  thoae  of  1821  and  1841,  that 
tain  pecuniary  reward  "aball  "        "  ' 
peison  who  may  appreheDd  a 
■erter"  to  an  officer  of  the  Army;  ,_ 
later  regnlatitma,  that  a  like  reward  "will  be 
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lary  reward  "aball  be  paid  to  any 
•  m^  apprehend  and  deliver  a  de- 
n  officer  of  the  Army;  or,  a*  in  the 


paid  for  the  apprehension  and  ' 
sorter  to  an  officer  of  the  Army 
venient  poai  or  recruiting  stano 
ubtions  of  1831,  art  69,  sec.  1( 
sec  ISS;  18S7,  art.  IB,  sec.  11 
sec.  156;  1BS8,  art  IS,  sec.  IH 
48;  1681,  art.  23,  sec  814. 

The  Army  Regulations  derive 
the  power  of  the  Pneident  as 
Chief  .and  are  bindlngupon  all  1 
of  bis  legal  and  consatuticmal  ai 


andpuni 
gooa  dti: 


they  could.  In  time  of  peace,  t 
assent  of  Coneress,  coiuer  antt 
offlcna  or  private  citizens  lo  e 
taty  law  need  not  be  oonsldet 
regulations  In  qneaHon  cannot 
undertaking  to  confer  such  ai 
do  not  command  or  authorize 
arrest  or  detain  deserters,  hut  i 

Kymentof  a  reward  foreveryi 
aught  in,  and  Juatifv  the  mi 
paying  the  reward  and  reoeivi 
the  deserter. 

The  President'i  Pnxdamatlo 
March  10, 18S8, 18  Stat,  at  L. 
Ing  all  soldiers  absent  without 
"  tlielr  teglments,  on  pain  ol 

''  lunished  as  deserters,  and 
dtizens  "to  aid  in  natoit 
a  all  soldien  abaent  witho 
nowinfoTce.  Itwaainoedin 
a  temporary  purpose,  under  se 
Act  of  March  8,  ]8«8.  eh.  T^  12 
which  has  been  repealed  by  se 
5S96  of  the  Revised  Statntes. 

Tbe  rule  of  tbe  common  li 
officer  or  a  private  citizen  ma 
without  a  warrant,  has  been  gt 
the  courts  of  the  several  States 
cases  of  felony  puoisbable  by 
nals.  ITiubebr  v.  .Barf.  6  Binii 
V.  Jr£t,  8  Wend.  800;  Bo/um  v. 
281;  BmektBOg  v.  Oravtfori,  8 
488;  Bmtdc  v.  MeGregor,  8  Vroc 
Brbea.  40  N.  Y.  468;  Statt  v.  t 
377.  But  that  rule  has  never, 
informed,  been  Judicially  e: 
case  of  an  offender  against  tl 
punishable  eiclualvely  by  co 
HuleAingt  v.  Van  BokkOen.  8< 
which  it  was  held  that  an  offic 
might  lawfully  arrest  a  deaerte 
for  trial  by  court-martial,  wit 
and  tiiat  proof  of  tbe  person  m 
was  dt  faeto  such  an  officer  \ 
BUggeeted  that  tbi 


569,  it  was  dedded  that  a  dvil . 
citizen  could  not  lawfully  arrest 
out  express  order  or  warrant. 

Sections  888,  887,  848,  of  tbi 
California  of  1873,  affirming  tb 
peace  officer,  without  a  warrai 
person,  to  make  an  arrest  "for 
committed  or  attempted  in  hi 
well  as  in  cases  of  felony,  an< 
petaon  arrested  to  be  taken  for 
magistrate,  evidently  have  in  vi 
only,  and  If  thc^  could  he  consi 
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fOMMl,  wheUiar  M  the  suit  of  a  prlrate  partj  or 
-.  the  mat  ot  tbt  publlo.  and  what  dfiposlUoD  ib^l 
be  Dudo  ot  ttie  uiioaiila  oolleoted.  u«  mftnen  ot 
lecWmUra  diKTeUMi. 

[No.  008.] 
AJUraeopeningofthtargummt,  Nattmber  U, 
1885,  the  court  dedined  to  htarfurlher  argu- 
mmt.    Decided,  November  iS,  1885. 


Btatement  of  the  cue  by  Mr.  JtiitU»  Fl«ldt 
Thb  case  cornea  from  the  Supreme  Court  of 
Missouri.  ItiaouactionagalDtttlieHiMourlPa- 
ctflc  Railway  CompaiiT,  a  corporatloti  crintnd 
under  tlie  lawB  of  tbat  State,  to  Kcover  Id  double 
its  value  damages  for  klUinKamule,  the  proper- 
tyofthepWauiIbelow.ofUieTalueof flS5.  It 
was  brought  in  the  Circuit  Court  of  St.  Louis 
UDdersBlatute  of  the  State  which  provides  Uiat 
"EreiT  railroad  corporation  formed  or  to  bo 
formed  In  tbis  Slate,  and  every  oorporation 
formed  or  to  be  formed  under  tlua  chapter,  or 
any  railroad  corporation  running  or  operating 
any  nOlroad  In  tut  State,  sliall  erect  and  muin- 
tain  lawful  fences  cm  the  sldee  ot  the  road  wber« 
the  same  passes  through,  along,  or  adiolning 
inclosed  or  cultivated  fields  orunlacloMa  lands, 
with  openings  and  gates  therein  to  be  buog. 


js  of  the  road,  for  the  use  of  the  propri- 
elora  or  onoerH  of  the  lands  adjoining  such 
railroad,  and  also  to  construct  and  maintain 
cattle  guards,  where  fences  aro  required,  sulB- 
dent  to  prevent  hones,  cattle,  mules,  and  all 
other  onlmalsfromgettlBg  on  Uie  railroad;  and 
until  fences,  openings,  gates,  and  farm  cross- 
ings, and  cattle  guuds  as  aforesaid,  shall  be 
mode  and  maintained,  such  oorporatton  shall 
be  liable  In  double  the  amount  of  all  damages 
which  shall  be  done  by  Its  agents,  engines,  or 
can  to  horses,  cattle,  mules,  or  other  animals 
on  said  road,  or  by  reason  of  any  hones,  cattle, 
mules,  or  other  animals  escaping  from  or  com- 
ing upon  said  lands,  fields,  or  IncloBures,  occa- 
Rloned  In  either  case  by  the  failure  to  eonstruct 
ir  maintain  such  fencesorcattlegusTfla.  After 

.._v  . . —  ilnBi,  and  cattle 

and  maintained, 

r iWe  for  any  sue' 

damages,  unless  negUgmtly  or  wilfully  done 
(ScMion  Uws  of  197a,  p.  181 .) 

The  petition  avers  the  Incorporation  of  tt 
defendant  below,  the  plaintiff  in  error  here;  its 
ownership  of  a  railroad  running  into  and 
through  the  City  of  6C.  Louis;  the  ownership 
of  the  mule  bv  the  plaintiff  below  on  the  first 
of  August,  1877,  and  its  value:  the  failure  of 
the  Cmnpany  to  construct  and  roatotaln  the 

fences,  gates  and  cattle ■" '— ' "—  "— 

above  statute,  at  the  p 


mule  was  on  that  day  run  over  and  killed  by 
the  agents,  engines  and  cars  of  the  Company  on 
the  road;  that  the  killing  was  occasioned 
by  the  failun  of  the  Company  in  construct  and 
mitntfiln  Hch  fences,  cattle  guards  and  gates, 
and  thai  the  plaintiff  was  damaged  thereby  to 

the  sum  of  tlUS.  He"- — ' *-" 

tot  9STO  and  costs. 
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preawd  that  it  Is  wiser  to  Mcert^  their  Intent 
and  application  b^  the  "  mdnal  procosi  ot 
jodlolal  indoalon  and  excluaton,  a«  tba  cnses 
neaenled  for  decUIon  ahall  leaulre,  with  tbe 
'easoning;  on  which  Rich  dectalDna  may  b« 
founded!*'  96  V.  8.  97-10*  [Ek.  U,  h.  ti. 
6l6-«30]. 

In  England  the  requirement  ot  due  procen 
of  law,  io  caaea  where  life,  libenr  and  property 
were  affected,  waa  origiiuulT  deelgned  to  aecure 
the  Bubject  against  the  arbltrwy  action  of  the 
Crown,  and  to  place  him  under  the  protecticra 
of  tbe  law.  The  woida  were  held  to  he  tbe 
equlTalmt  of  "  law  of  tbe  land."  And  aelml- 
Iv  ptupoae  most  be  ascribed  to  Ibem  when  ap- 

EUed  to  a  leglsladTe  bOdr  in  Ihia  country  ;  thai 
I,  that  they  are  intended,  in  addition  to  other 
gnanntlea  of  private  righla,  to  plTe  increased 
securi^  against  tbe  arbltniry  aeprlvatlon  ot 
life  or  llbeiCT,  and  tbe  arbitrary  apoUation  of 
property.  But,  from  tbe  number  ot  instances 
bi  wbicfa  these  words  are  Invoked  to  set  aside 
the  legislation  of  the  Stales,  there  is  abundant 
evidence,  as  obeerved  by  Mr.  JutHu  Miller  in 
the  case  referred  to,  "  "^'^  "■  '"^ 


Crann  misconception  of  tbe  acope  of  this  pro-  [520] 
virion  as  found  In  the  XlVtb  Amendment." 
It  seems,  as  he  states,  to  be  lotriced  upon  "  as  a 
means  of  bringing  to  the  test  of  the  deddon 
of  this  court  the  abstract  opinions  of  every  un- 
succMsful  litigant  In  a  Rtate  court,  of  the  Jus- 
tice of  the  decision  against  blm,  and  ot  the 
merits  of  the  legislatloQ  on  which  such  a  deci- 
eloD  may  be  founded."  This  language  was 
used  in  1877,  and  now,  after  the  lapee  of  eight 
years  it  may  be  repeated  with  an  expression  of 
bcTBased  surprise  at  the  continued  misconcep- 
tion of  tbe  purpose  of  tbe  provision. 

If  the  Uiwa  enaclod  by  a  State  be  within  the 
legttlmale  sphere  of  laglsUtlve  power,  and  their 
enlorcement  be  attended  with  the  obaerrance 
of  those  general  nilea  which  our  system  of  ]u- 
rispmdeoce  prescribes  for  the  eecuriiy  of  pri- 
vate rights  the  haTsbneas,  Injustice  and  op- 
presaive  diancter  of  such  laws  wiU  not  inraU- 
date  them  as  afteoting  lite,  Ubertv  or  property 
without  due  procosa  of  law.  WiUiin  the  prefr 
ent  century,  tbe  punishment  of  de««b  or  long 
Impriaonment  was  inflicted  In  England  for  many 
offeoaea  which  are  not  now  visited  with  any 
severer  penalty  than  a  fine  or  a  abort  conflno- 
ment  yet  no  one  baa  ever  pretended  that  life  or 
libettv  WIS  taken  thereby  without  doe  procen 
of  law.  And  l»  often  happens  that  heavy  and 
oppreedve  burdens  are  imposed  by  statute  upon 
leddents  of  dtiei  and  countiea,  not  merelyto 
meet  the  necesaaiv  erpenseaot  govermnrot,  but 
for  building!  and  Improvemenia  of  doubtful  ad- 
vantageTmrtch  iomotimea,  aa  hi  changing  the 
grade  of  atreeto.  aerloualy  depredatothe  vJue 
otproperty.  -^et  it  no  rule  ol  luitice  Is  vi(» 
lat^ InUie ptovisloDi  for  the  enforcement c< 
fuch  a  statute.  «•  operation,  in  leaaenipg  the 
value  of  the  property  affected,  doee  not  bring 
It  under  tbe  Ajoction  nf  deprirtna  a  perKtn  o. 
properw  wltiktut  due  pr?«»", «  "frwi  ,  * 
EarS^  necesMry  to  say  tiiat  the  tardshlp,  Im 
policy,  or  inlortloe  of  state  laws  b  not  oeoea 
Si^kn  objection  to  the^  »'^"«?' ;:^ 
Udity:  and  ttat  the  remedy  for  eviU  of  Um» 
6bajwter  ts  Io  be  sought  Aran  Bute  LMiala- 
tac«i.  Our  Jnrhdictloii  cannot  be  tav^uib 
taa^WMM  ilglit  dalmed  nadur  tbaOoutitution, 
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lawa,  or  treaties  of  the  United  States  i«  invaded. 
Tbis  court  Is  oot  a  harbor  where  refogB  can  be 
found  from  ereiy  act  of  ill  adTlsed  and  oppres- 
dve  fit&le  leglBlauoD. 

It  Is  tbe  ou^  of  everj  State  to  provide,  in 
tte  adminicitrstion  of  Justice,  for  the  redreae  of 
priTste  wrongs:  jet  the  damsgee  which  should 
be  awarded  to  the  lojiued  parly  are  not  always 
Tcadil;  ascertainable.  Thev  are  in  maay  cases 
a  matter  of  conjectural  eatunate,  In  relation  to 
which  there  may  be  great  diOerencea  of  opinion. 
Thegeneralrule  undoubtedly  Is  that  tbeyafaould 
be  precisely  oommenaurate  with  the  lniiU7. 
Yet,  in  En^nd  aod  Id  this  country,  Ihey  iiare 
beot  allowed  in  excess  of  compensation,  when- 
ever malice,  gross  neglect,  or  oppresdOD  bat 
caused  or  accompanied  the  commiasion  of  the 
injury  complied  of.  "Tbe  law,"  says  Sedg- 
TTick  in  hisexcellent  treatise  on  DamageH,"per- 
mils  the  jury  to  give  what  it  lenna  punitory, 
vindictive,  or  exemplair  daiuBges;  In  other 
words,  blends  together  tne  interests  of  society 
and  of  the  ttggtievtA  Individual,  and  gives  dam- 
sges,  not  only  to  recompense  the  soJIerer  but 
to  punish  the  offender. "  Tbe  discretion  of  the 
jurf  in  such  cases  is  not  controlled  by  any  vei^ 
definite  rules;  yet  the  wisdom  of  allowing  audi 
addititaal  damages  to  be  given  is  atteMed  by 
ttke  long  continuance  of  the  practice.    "We  are 

•WMW.^uM  Vr  .Au<£ai  nripp  In  liaVY.Wooli- 


v>orih,  mesUng  for  this  court,  "that  tbe  pro- 
prie^  of  this  doctrine  has  been  oueedonea  by 
dome  writen;  but  U  repeated  Jodldal  decUona 


'or  more  than  a  ceotuir  are  to  be  receiTed 
the  beat  exposition  of  what  the  law  Is,  the  ques- 
tion win  not  admit  of  argument.  By  the  orai- 
rooD  as  well  as  by  statute  law,  men  are  often 
punished  for  ^gravated  misconduct  or  lawless 
acts  by  means  at  a  dvQ  action,  and  the  dama- 
ges. Inflicted  bj  way  of  penal^  or  punishment, 
^ven  to  tbe  parft-  inlured."  18  How.  871  [64 
U.  B.  bt  14,  L.  ed.  1S51.  See  also  MUw^ukee 
and  Bt.  Paul  Bailviav  (k.  *.  Arm»  0]  X  S. 
489  [Bk.  S3,  L.  ed.  874]. 

For  Injuries  reaolting  from  a  n^lect  of  du- 
ties, in  the  discharge  of  which  tbe  publlo  li  in- 
terested, loiles  are  also  permitted  to  assess  ex- 
emplary osmagea.  These  may  pcTban  be  con- 
sidered aa  fallfng  under  the  tiead  of  cases  of 
gross  nc^eencs,  for  any  neglect  of  duties  im- 
posed for  the  'protection  of  life  or  property  is 
culrable,  and  aesetves  pauiahmenL 

The  law  of  Hissonn,  in  requiring  railroad 
corporations  to  erect  fences  where  their  roads 
pass  through,  along  or  adjoining  inclosed  or 
cultivated  fleldsor  unindosed  lan&,  with  opot- 
ings  wgates  at  farm  croedngs,  and  to  construct 
and  in»{iit»in  cattle  guards,  where  fences  are 
required^  sufficient  to  keep  horses,  cattle  and 
other  animals  from  going  on  the  roads.  Imposes 
a  duty  In  the  performance  of  which  the  puMic 
ia  Inrgely  interested.  Anthorityforeinctlngit 
IB  found  in  the  general  police  power  of  uie 
State  to  provide  against  accidenla  to  life  and 
property  In  any  business  or  employment, 
whether  under  tne  cliarge  of  private  persona  or 
of  corporations.  Under  this  power  the  Stale, 
or  the  munidpali^  exercising  a  delegated  an- 
tbori^,  prescribea  tbe  manner  In  wMdi  build- 
ings iacltke  shall  be  constructed,  and  Uwthh^- 
ness  and  hel^t  of  their  walls;  exdudes  the  use 
of  all  inflammable  materials;  forbids  the  storage 
US 


therein  of  powder,  nltr 

Slosive  suDstances,  ani 
ecayed  v^etable  an 
would  otherwise  infect 
ease.  Infewinsiancef 
wisdy  or  tieneficentlj 
pelling  railroad  corp< 
roads  with  feDccs,havi 
cattle  guatdi.  Tbe  i 
tbe  locomotive  render 
accident  in  thickly  set 
try  absolutdy  easeutia 
and  maintain  such  fei 
the  face  of  tbe  Uw  1 
KKMB  negjigenoe,  a&d 
ujurfeslo  pTopTrtyai 
b^ond  compeosalory ' 
to  the  owner  by  way  ol 
pony's  negligence,  the 
amount  or  prescribe  tl 
JutT  may  exercise  th 
ditionsl  damages  liebi 
It  is  clear  that  the  an 
and  II  is  not  a  valid  ol 
hutead  of  tbe  8ute  i 
matter  on  which  the 
say.  And  there  can  1 
contending  that  the  st 
ertv  without  dueiirot 
only  fixes  the  amount  I 

CpoTiionate  to  the  in 
the  Injury  the  com 
cllIM  for  presenting  it 
the  State  to  bnpose  fli 
lation  of  its  statator 
witb  government;  ana 
shall  be  enforced,  w 
private  parh,  or  at  tl 
what  disposIUon  shall 
collected,  are  merdy  i 
cretion.  The  statalet 
the  Union  provide  f  oi 
where  the  injury  cot 
the  neglect  of  duties  i 
cnrity  of  life  and  pro 
crease  lu  monycases  d 
and  even  quadruple  tl 
experience  favors  thi 
efficient  mode  of  prev 
convenience,  the  com 
dedsiooK  of  the  higha 
validity  of  such  le^] 
ally  received  is  often  s 
no  eAort  would  be  tai 
tain  redress,  if  the  pii 
ported  by  tbe  Imposit 
Tbe  objection  that 
violates  the  clause  of 
whicb  problUts  a  8t>i 
within  its  Jurisdictloi 
the  laws,  la  ss  unlena 
considered.  The  stal 
don  against  any  railro 
ments.  Each  com  pa 
liability,  and  from  ea< 
tbe  erection  of  fences, 
Is  exacted,  when  iw  ri 
or  adjoining  inclosed ' 
inclosed  lands.  Thta 
of  equality  where  all 
to  the  same  duties  ant 
clrciiroHiancea.    See 
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Court  of  Una  County  Iowa,  against  Joliu  W 
Tner  and  otben,  to  recover  the  value  of  Ottj 
sbarea,  of  91,000  each,  of  capital  slock  Id  tba 
Cedar  Bapld«  KorthwestemCoDKjuctloii  Coin- 
panf ,  BDCl  the  dlrfdenda  which  had  been  de- 
clared thereon.  The  nock  had  been  originally 
Bubocribed  and  owned  b;  Clews.  The  con- 
strucUon  company  waaorganlied  In  1870.  The 
dlridends  sata  for  were  declared  $10,000  in  De- 
cember, 1878,  and  tiSOO  io  Januaiy,  1874,  and 
were  In  the  tieasiuy  of  the  eompaujr  readv  to 
be  paid  out  to  the  holderof  theatook.  On  No- 
vember 88,  1674,  Clewa  wai  adjudicated  a 
bankrupt,  and  hia  atock  in  the  oonatructloa 

r,  with  the  dlvidenda  which  had  been 

thereon,  paaaed  to  J.  Nelson  Tappan, 

trustee  of  bli  buikrupt  estate.    In  Febnuu;, 
'"^0,  the  construction  company  went  into  toI- 
itaiT  diaaolution  and  llquldsiion,  and  John 
'.  'mar,  Jidin  F.  £lj  and  William  Qreen 
Bre  appointed  tmsleM  to  settle  up  Ita  aSaira 
id  dinde  its  assets  among  its  stocuoldttt,  ac- 
cording to  thdr  interest  therein.    Tner,  know- 
ing that  the  dividends  above  mentioned  had 
been  declared,  and  Itie  same  beingunknowo  to 
Clews  and  Tappan,  his  trustee  in  bankruptCT', 
on  March  4,   187S,  for  the  consideration   of 
|l,aOO,  through  the  intervention  of  one  Ann- 
strong,  who  did  not  disclose  his  agency,  pur- 
chased of  Tappan,  the  truste*^  the  fifty  shares 
of  stock  above  mentioned.    Traer  alleged,  and 
it  appeared,thatthei)urcbase  wasmadeby  him 
for  us  wife,  Mrs.  Ella  D.  Traer. 

Afterwards,  on  December  0, 1877,  Tappan, 
the  trustee  In  bankruptcy,  aamiming,  as  it  may 
be  supposed,  that  the  safe  of  the  stock  made  it 
toe  InsUmce  of  Armstrong  was  void  for  fraud 
sold  all  bis  claim*  and  demands  on  account  of 
the  stock  to  Clews,  who,  on  January  17,  1878, 
brought  this  suit.  John  W.  Traer  ud  others, 
who  bad  been  officers  and  tmsteea  of  the  con- 
struction company,  were  made  defendants  to 
'be  original  petition.  The  defendants  demurred 
Mt  the  petition  on  the  ground  that  it  did  not 
state  MCta  sufficient  to  entitle  the  plaintiS  to 
the  relief  demanded.    The  court  overruled  tl 


the  construction  company  had  been  assigned 
to  Ella  D.  Traer,  on  OctoberaS,  1879,  amended 
his  petition  by  making  her  a  party  defendant 
to  hii  suit.  Upon  final  heaiiiiK  in  the  Circuit 
Court  for  Linn  County,  the  suit  was  dismissed 
as  to  all  the  defendants  except  John  W.  Traer 
and  Ella  D.  Traer,  and  Judgment  was  rendered 
against  them  for  916,000.  Traer  and  his  wife 
appealed  from  this  judgment  to  the  Supreme 
Court  of  Iowa,  which  UBrmod  the  Judgment  of 
the  Circuit  Court  By  the  present  wnt  of  er- 
ror, Traer  and  wife  ask  a  review  of  the  judg- 
ment of  the  Supreme  Court  of  Iowa. 

jr«im01uwleMA.01»FkartdII.  M.HnlH 
biM^  for  pUntttfs  in  error: 

The  decUons  fully  sustain  the  Jurisdiction  of 
this  court 
2fiw  OrUant  R  Co.  v.  Delamore.  114  U.  8. 

»,  L.  ed.  2«);  Faeion,  etc.  Int.  Co. 

ly.  Ill  U.  S.  741  fflk.  28,  L.  ed.  583); 

_^nMi!ortAy,SSWaU.lS8<WD.  8.  bk. 

28,  L.  ed.  118);  see  aim  OhifM  v.  KtO^.  16  Wall. 

611  (88  U.  S.  bk.  SI,  L.  ed.  480);  Orsm  v.  Tan 

BuMrk,  S  WaU.  814  (7S  U.  a  bk.  18.  L.  ed 

M3 
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COIIBT  OF  THE   tKITEt)   STATES. 


rxny.  Bhana  T.  Doytt,  lOS  U.  B.  988  (Bk.  26, 
L.6d.S78}. 

Tbe  bar  TTM  complete  M  to  Un.  Tner  wheo 
<lie  luit  anfnsl  bra  wu  comiueDced. 

BaiUa  T.  Oioetr.  31  WsU.  840  (88  U.  S.  bfc. 
.>3,  L.  ed.  SS8):  Oifford  t.  B^m*.  08  U.  B.  248 
(Ilk.  as,  L.  ed.  ST). 

Where  fraud  and  ooncealment  are  relied  npom 
U)  take  a  caae  out  of  tbe  Statnte  of  Llmitatlaiia, 
liiii  court  laya  down  tbe  rale  as  foUows: 

"The  plaintiS  k  held  to  itTlDgeDt  rulee  of 
pleading  and  evidence,  and  especially  muit 
there  be  distinct  averments  aa  to  the  Ume  wben 
the  fraud,  mistake,  oon(t>alment  or  miuepre- 
•entatioo  was  discovered,  and  what  the  disoor* 
eiy  ia,  so  that  tbe  court  may  clou'lfsee  whether 
1^  ordinary  diligence  the  disoorery  umj  not 
luive  been  nude  before." 

Wood  V.  Cktrptntar,  101  U.  S.  ISO  (Bk.  2fi,  L. 
ed.  807). 

The  Statute  of  UmitatloDS  conUnued  to  nm 
until  the  new  cause  of  action  was  pleaded. 

Bolmei  V.  Trout,  7  PetSlS  (S9  U.  8.  bk.  8, 
L.  ed.  662);  Gijrman  v.  Otreuitjiidga,  2THlch. 
IW-.FiopU  Y.  Jwlm  Cir.  Ot.  80  Mich.  SS9;  /. 
C.  k  iC  Oo.  T.  mb.  64  IlL  140;  Oomn.  etc, 
T.  Andrmn,  lSOhioSt.a;8luneliManBankv. 
OutUr,  40  Me.  810;  WoodtDord  r.  Wim,  87  He. 
S64;  Woodbridgt  y.  Eaihaway,  46  Texas,  — 

Latufordf  Seolt.  Bl  A\^B51;MarHtv.i 

67  Me.  20S;  Hawtlurm  v.  8taU,  C7  Ind.  S86;  &f- 
maa.R.Go.\.  Lacey.  49  Qa.  106. 

Does  the  instrument  under  which  Olews 
claims  give  him  anv  right  to  set  aside  the  as- 
signment  under  which  Hra.  Traer  claims,  for 
fraud  in  its  procurementf 

"Where  an  equitable  intaraat  has  been  as- 
signed in  order  to  give  the  assignee  a  loeu4 
ttaTuUjudidv  in  a  court  erf  equity,  the  par^  as- 
signing such  rights  must  have  some  substantial 
posseesion,  some  capability  of  penonal  enjoy- 
ment, and  not  a  mere  naked  right  to  overset  a 
leral  Instrument,  to  maintain  a  suit" 

Bra/!e  v.  Beid,  8  G.  Greene,  4SS. 

This  deciidoii  has  never  been  denied  or  ovei> 
ruled  b;^  the  Supreme  Court  of  Iowa. 

Bustuning  the  same  view  in  New  York  an: 
.AvfUiA  V.  S&rtiMS,  S  J<duu.  Ch.  666;  £b(n«  Cbw 
Bfflimed,  ao  Johns.  668:  SkufUt  v.  SAnftlt,  9 
P^  dh.  144, 140. 

The  English  casea  are  the  same  wsi 

In  D»  Boghton  V.  Money,  L.  R  2  Oh.  App. 
168,  It  was  said:  "  The  right  to  oomplatak  i" 
fraud  is  not  a  marketable  commodity. 

Whita  T.  Bm,  L.  R.  4Eq.  Cas.  200;  Avoer 
BditumdM,  1  T.  A  C.  (Ex.  Eg.)  481;  see  aL. 
BniA  T.  awMt,  88  Mich.  S76;  Liddnton  t.  Bea- 
tM-,  44  Mich.  681;  Oroeker  v.  Bdiang«e,  0  Wis. 
U8;  M.  d  M.  B.  Co.  v.  £.  Oi.  SO  Wis.  174. 

This  rule  has  been  upheld  In  this  court  upon 
a  full  review  of  tbe  aathoritin. 

(TroAotn  *.  R.  Oo.  102  U.  8.  148  (Bk.  26,  L. 
ed.  106). 

That  the  acdgnmeut  of  the  stock  and  divi- 
dends in  blank  pa«ed  title  to  Mrs.  Traer  does 
not  admit  of  qneation, 

Aibutm  V.  Uflin,  108  U.  S.  800  (Bk.  86,  L. 
ed.  082);  Ifat.  Bank  j.  Wafontown  Bank,  106 
n.  S.  »7  fflk.  26,  L.  ed.  1088);  Oourlriokt  r. 
DMdt,  87  Iowa,  MO. 

The  court  below  declared  the  asidgnment  to 
Mrs,  Traer  of  the  stock  and  dividends  void.  At 
most  It  waa  voidable. 
MS 


Ttiiin  Lirk  Oil  Co.T.Marbvry.i 
38,  L.  ed.  SSSy,  T/iomat  v.  jBn 
B.  Oo.  lOe  U.  S.  5?4(Bk.  27,  L 
(WIv.  Jta  Oo.  108  U.  8.661 
609);  PnmfmaUo  Oo*  Oo.  V.  £ 
827  (Bk.  28,  L.  ed.  1006). 

"When  a  party  dettrea  to 
ground  of  mistake  or  fnrad  he 
covery  of  the  facts  at  once  anE 
tion  uid  adhcie  to  IL' 

Orimtt  T.  Sandm,  98  U.  S. 
ed.  802),  and  many  authoritlH 

"The  party  who  would  diss 
lent  contract  must  return  tt'om 
odved  upon  it.  TUi  la  >  pla 
d]^  He  cannot  bold  cm  to  Bud 
tract  as  may  be  desirable  on  bii 
the  residue,  bat  mtist  rescind  i 

Mamon  v.  Bovet,  1  Denlo.  74 

"If  be  be  silent  and  continue 
erty  as  bis  own  he  will  be  beU 
the  objection,  and  will  be  cor 
by  the  contract,  as  If  the  fraut 
not  occurred." 

OrgTiut  V.  Sandart,  98  U.  8. 
ed.  802);  see  also  ChMdge  v. . 
647;  FwUgy.  Baith,  28  Pick. 
Tumar,  8  Met.  662;  Boaen  v. 
196;  Aj/m  v.  BiwiU,  19  He.  ! 
Boraw,  12  HI  888;  Owby  v. 
466;  MooTV  ».  Bart,  11  Iowa,  S 
T.  OaU.  40  Iowa,  660;  Bynea 
Greene  (Iowa),  816;  Baker  v.  i 
1S8;  Biiiw  v.  Sam.  47Me.  Ml 
numa  /M.  Oo.  63  He.  442. 

Me$irt.  Fruik  G.  CUu-k  i 

Mwe.  for  defendant  In  erro 

Tbe  light  to  bring  an  action 
tee  to  account,  or  to  set  aside 
able,  a  porcbase  made  by  atru 
que  truit,  or  to  set  aside  any  d 
with  trust  propertv,  or  to  have 
nurcbase  shall  be  held  to  bav< 
the  beneficiary.  Is  not  a  per 
passes  to  hdn,  or  a  receiver, 

Jddintf  V.  Brwn,  4  Sandf.  C 
Jfoow,  6  N.  Y.  256;  a  G  4  Bar 
T.  Smith,  8  Sandf.  Ch.  692;  J» 
N.  Y.  402;  Oonger  t.  Bing.  11 1 
turn  V.  AUen,  86  N.  Y.  408. 

A  claim  for  money  or  pn>p« 
false  or  fraudulent  reprtaentul 
so  as  to  ven  in  the  assigiiee  th 
such  as  tbe  assignor  had  befor 

Zogbattm  v.  Filter,  66  Barb 
Vdtie,  1  Pet  209  (20  U.  S.  bk 
Ora^  V.  MiCaOiater,  60  low 
mughl  V.  J9av(,  19  N.  Y.  4« 
V.  AUm.  86  N.  Y.  408;  Stewt 
10  Kan.  181;  Zoaml  v.  WAeei 
OouiUard  v.  ^lAnaon,  34  Wi 
McOitinaaa,  26  Wis.  OSO;  Ft. 
Hlch.  818.1 

"It  Is  the  settled  doctrine  ol 
that  the  Statute  of  Limitation 
run,  in  caae  ol  fraud,  from  th 
corery  of  the  frand,  and  not  t 

7  Walt,  Act  &Def.  248  and 
ui'n  V.  TttttU,  28  Iowa,  60. 

JA-.  JvaUea  Woods  delivn 
the  court: 
The  defendant  in  error  qnea 


Trabb  t.  OLsm 


tie  record  shows  that 
ipute  the  Tolldit^  o(  a 
Id  error  of  the  prop- 
e  to  blm  by  %  trustee 
I  uadt-r  and  deriviog 
^aukrupt  Act,  and  u 
ithei  the  suit  Is  barred 
bed  by  the  some  Act, 
be  Jurisdiction  of  the 
stioDB  Is  de«r.  fhe- 
111  D.  H.  738  (Bt  28, 
B.  B.  Co.  T.  iMomorv, 
ed.344]. 

earn  It  in  doubt  that 
from  Tappan  oi  the 
ck  In  the  construction 
he  bankrupt  estate  of 
>ut  by  the  fraudulent 
Oated  by  the  Supreme 
a  stockholder,  ofQcer 
rudlon  company,  and 
,  actiTely  engaged  In 
lOain.  Ai  trustee  he 
h  the  ctutody  of  tbe 
ra  of  tb«  corporation, 
lete  knowledge  of  all 
<  aveta  and  business  of 
r  that  tbe  plaintiS  or 
entitled  to  dividetids 
$10,000,  received  bv 
<n  the  discharge  of  his 
aseta  of  tbe  company, 
moner,  he  hela  as  a 
derv,  bdne  so  conatl- 
ilntloD  of  the  corpont- 
1  tbe  Tslne  of  these  aa- 
1  Clews,  and  induced 
0  sum  to  which  they 
tally  exceed  |1,SOO  in 
e  consideration  of  the 
by  Tappuu  He  em- 
gents  to  negotiate  for 
I,  who  concealed  from 
«  wa*  made  for  Traer 
ts  knew  that  they  ^ 
Traer  or  his  wile, 
time  was  a  good  faith 
tranaacttonB  connect' ' 
e  Mock  Traer  acted 
lio  knew  (bat  her  hu»- 
Ing  the  assets  for  the 
itiuctlon  company  and 
'a*  guided  In  oer  pur- 
direction.  She  knew 
mt  of  the  value  of  the 
wledge  of  the  devices 
secure  the  purchase  of 

raudnlent  devices  she 
for  the  price  of  91 ,900. 
e  circnlt  court  found 
$13,000.  The  charge 
I,  therefore. 


etltloB  w 

I  pleaded  by  Ella  D. 
«:  "That  pialntlirs 
I  Mreln  accrued  h.  fa- 
',  J.  Nelson  Tappan,  as 
plalntUTs  estate,  more 

eddant.  and  more  than 
t  made  a  panv  defend- 
I  action  is  fully  barted 
.  8..  Book  20. 


to  her  by  the  provUons  of  tbe  Act  of  Con 
gress  in  that  behalf,  and  was  m  barred  before 
-*-  -  -TBS  made  a  party  defendant  herein," 

1«  plea  sets  up  the  bar  prescribed  bv  the 
second  section  of  the  Bankrupt  Act,  now  form- 
ing section  5007  of  the  Bevised  Btatutee,  which 
declares ;  '•  No  suit,  either  at  law  or  in  equity, 
shall  be  maintained  In  any  court  between  an 
assignee  in  banknipt^^  and  a  person  claiming 
an  adverse  Interest  louchlug  any  property  or 
rights  of  property  transferable  to  or  vested  in 
each  assignee,  uuless  brouKbt  within  two  years 
from  tbe  time  the  cause  o?  action  accrued  for 

■against  such  assignee." 

The  suit  was  brought  against  John  D.  Traer 
within  two  years  after  the  fraudnlent  purchase 
and  transfer  of  the  stock  and  dividends,  but 
Mrs.  Traer  was  not  made  a  par^  to  the  suit 
until  after  the  lapse  of  three  years  and  a  half 
from  tbe  time  of  the  purchase  and  transfer. 
The  question  Is  presented  by  one  of  the  assign- 
ments of  error  whether,  upon  the  (drcumstan- 
ces  of  thi*  case,  the  suit  was  barred  M  to  Mrs. 
Traer, 

The  amended  petition  filed  In  the  case  on 
October  38, 1876,  the  day  after  Mrs.  Traer  had 
been  made  a  defendant,  averred  that  John  W. 
Traer,  while  holding  the  offlceof  trustee  of  tbe 
construction  company,  falsely  represented  to 
Tappan  that  there  were  no  dividends  due  the 
estate  of  Clewfc  from  tbe  stock  held  by  blm  In 
the  construction  company,  and  falsely  and 
fraudulently  concealed  from  him  tbe  true  con- 
dition of  die  company  with  the  Intent  of  un- 
dervaluing the  stock  and  dividends  declared 
thetoon ;  that  Traer  and  bis  wife  employed 
one  Ajmstrone  to  purchase  for  Urs.  Traer  tbe 
said  stock  and  dividends ;  that  ArmstronK  took 
from  Tappan  an  assignment  of  the  cerdiBcate 
of  slock  to  Hrs  Traer ;  that  be  forwarded 
tbe  certificate  to  one  Howard,  whom  Traer 
and  his  wife  bad  previously  employed,  and 
Howard,  following  the  Instructlana  of  Traer 
and  his  wife,  carried  the  certificate  to  the  bead- 
quartenof  tbe  construction  company  at  Cedar 
Rapids,  and  demanded  of  Traer,  as  trustee,  the 
dl^dende  and  interest  thereon ;  whereupon 
Tiaer  paid  over  to  Howard,  his  own  and  his 
wife's  attorney,  the  sum  of  $11,918.76  on  ac- 
count of  said  dividends  and  Iniereet,  and  How- 
attl,  while  pretending  to  act  for  Armstrong, 
"  carefully  concealed  from  those  who  mignt 
inform  the  said  plaintiff's  trustee  In  bankruptcy, 
and  from  tbe  papers  and  receipts,  that  he  was 

"  Lg  as  tbe  attomev  for  John  W.  Traei  and 
D.  Traer,  his  wife,"  and  that  after  receiv- 
ing said  sum  of  money  and  receipting  the 
vouchers  prepared  by  Traer,  as  trustee,  he 
paid  back  the  monev  to  Traer  and  bis  wife. 
1^  the  amount  td  hu  own  share  as  co-couspir- 
ator  and  attorney.  AAcrwards,  It  was  alleged, 
Traer  transferredthe  slock  to  his  wife  upon  tbe 
books  of  tbe  company. 

These  avermenu  show  not  only  a  fraudulent 
concealment  of  tbe  value  of  the  stock  and  dlv- 


which  the  payment  of  the  dividends  to  Mrs. 
Traer  was  concealed  from  Tappan,  and  no  trace 
of  such  payment  left  upon  the  books  and 
vouchers  of  the  Construction  Company.    Sub- 
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"Tlut  as  to  the  nuttetsuid  thlneB  herein 
Kt  forth  aa  a  cause  of  action  agaitut  the  said 
EOa  D.  Tner,  the  Mid  fraudulent  transactions 
with  nhich  ahe  was  connected  and  her  part 
(hereiii  were  studiously  concealed  from  the 
pltuntift  and  his  assignor,  and  h<^  had  no  means 
of  iiscoverine  the  aame.  nor  Iiad  his  assignor 
an;  means  of  diacovering  the  same  until  the  ^ 
■ame  were  disclosed  upon  the  examination  of 
John  W,  Tiacr,  as  witness  in  this  action,  on  the 
24th  day  of  September,  18T9  ;  that  the  plain- 
tiff and  his  asagnor  did  nc'kiiow  of  the  said 
frand  and  the  fraudulent  acts  of  the  defend- 
ant, Ella  I*.  Tiaer,  until  the  same  were  made 
known  on  the  said  eiaminatioB."  No  issue 
Haa  taken  on  this  amendmenL 

The  state  court  having  entered  a  goieral 
finding  and  judgment  against  the  defendants, 
John  W.  Traer  and  ElU  D.  Troer,  his  wife, 
the  facts  set  oat  in  the  pleadings  of  the  plain- 
tiff, so  far  as  they  are  neceasory  to  support  the 
Judgment,  must  be  taken  as  eslablished  by  the 
evidence.  The  question  is,  therefore,  do  the 
facts  alleged  constitute  a  good  reply  to  the  plea 
(rf  the  two  years'  limitation  tileii  by  Mrs.  Traer. 
We  think  they  do.  The  fraod  by  which  Mis. 
Tiaer  aucieeaed  in  purchasing  from  Tsppan 
for  91,200  property  to  which  he  had  the  title 
worth  $15,000  must  necessarily  have  been  a 
fraud  carried  on  hy  concealment  from  Tappao 
of  the  true  valne  of  the  property  purchased. 
Such  is  the  avennent  of  the  platntitTs  pleading 
But  not  only  was  fraudulent  conc^ment  in 
accomplishing  the  fraudulent  purpoee  averred, 
but  also  a  studious  concealment  from  the  plain- 
tiff Clews,  and  Tappan,  the  trustee,  of  the  con- 
uectioii  of  Ura.  Traer  with  the  fraud,  and  their 
wkDl  of  means  to  discover  the  frand,  until  it 
waa  rermled  by  the  examination  of  John  W. 
Tcser  on  September  24,  18T9.  The  case  issub^ 
Btantially  tlw  same,  eo  far  as  the  question  now 
in  hand  is  concerned,  as  that  of  iftiiZfyv.  Glorer, 
21  WBll.842[e8U.8.bk.22,L.ed.836].  The 
avenneot  of  fraudulent  concealment  in  that 
case  was,  as  shown  by  the  report,  as  foUows: 
"  The  bill  alleeed  that  the  defendants  kept  se- 
cret their  aUd  irauduleQt  acts,  and  endearor«l 
tocoflcea]  them  from  the  knowledge,  both  of 
the  assignees  and  of  the  said  Winston  &  Co.. 
cndlion  of  the  bankrupt,  whereby  both  were 


last  two  years,  and  that, . 

time,  they  have  not  been  able 
and  particular  information  as  to  the  &audnlent 
disposition  made  by  the  bankrupt  of  a  large 
part  of  his  property. " 

The  court  in  th^  case,  upon  demturer,  held 
In  effect  that  these  averments  were  sufficient  to 
lake  the  case  from  the  operation  of  the  same 
limitation  tvhich  is  set  up  in  the  present  case. 
In  delivering  the  judgment  of  the  court,  Mr. 
Jiutia  Hiller  said  .  "  We  hold  that  where 
tiiere  has  been  no  negligence  or  laches  on  the 
part  of  the  plaintiff  in  coming  to  a  knowledge 
of  Um  fraud,  which  ia  the  foundation  of  the 
•uit,  and  when  the  fraud  has  been  ooocckled, 
or  is  of  such  a  character  as  to  omceal  IImU, 
the  atatate  does  not  begin  to  run  until  the  fraud 
haa  been  discoTOted  or  becomes  known  to  the 
party  sofaig  or  tboae In  privity  with  him." 

So  in  Um  case  <d  aatmOud-v.  Waiier,  111  U. 
6. 185  [Bk.  SB,  L.  ed.  89S],  the  plaintiff  averred 
430 


that  "  both  the  said  Can 
kept  concealed  from  hlia 
fact  of  the  said  paymeo 
aggregate  sum  of  $30,001 
of  the  gale,  transfer  and  i 
mods,  •  •  ■  and,  that 
did  not  obtain  knowledg 
said  matter  until  the  29i 
1H7S,  and  then,  for  the  6 
ters  were  disclosed  to  hit 
knowledge."  These  ave 
ficient  on  exception  to  tl 
out  of  the  bar  presc 
of  the  Revised  Blatutea. 

Gloter  has  never  been 
modified  t^  this  cou 
BMoithal  V.  WaOeet 
and  was  distinguished 
TFoad  T.  Carpenter,  101 U 
807],  relied  on  by  the  api 
itiea  dted  are  in  point  s 
conclusioD  that,  upon  tl 
dence,  the  suit  of  Uk  pi 
by  the  limitation  pieecril 
the  Revised  Statutes. 

The  next  contention  ol 
the  transfer  executed  by 
not  a  sale  to  him  of  a  nj 
slock  of  the  constructioi 
dividends,  but  merely  a 
sue  Traer  and  his  wtfe  I 
therefore,  void:    The  m 

"la  consideration  of  t 
paid  by  Henry  Ciena,  t 
hereby  acknowledged,  a 
valuable  considerations, 
transfer,  and  set  over 
Clews  any  and  all  claim 
ery  name,  nature  and  di 
now  have  or  be  entitled 
fifty  Hhares  of  the  cajdti 
Rapids  &  Northwestern 
ny,  which  was  ■nhscn 
Cilews." 

This  paper  will  not,  tt 
construction  pot  upon 
Treating  the  transfer  to 
evident  purpose  is  to  an 
property  and  rights  wen 
ersbip  of  the  stock. 

When  this  paper  was  < 
tion  known  as  the  const 
been  diaolved  and  its  af 
of  liquidation.  The  ov 
simply  entitled  the  hold 
interest  in  the  unpaid 
been  declared  before  thei 
pany,  and  to  a  fro  rata 
of  the  companies  anets, 
Ita  sole  value.  The  langu 
by  which  Tappan  und 
Clews  all  claims  and  dei 
then  had  or  might  be  enl 
the  fifty  shares  of  slock 
had  been  subscribed  by  I 
ly  chosen  to  convey  the 
been  declared,  and  an  in 
of  the  company  in  propoi 
of  stock.  It  aid  not  tn 
sue  Traerand  his  wife, 
an  incident  to  the  tranal 
tangible  propeny. 


Thakb  ▼.  CLawa. 


Enmeut  of  a  mere  rigbt 
fraud  commitled  upoii 
1  u  coDlrarj  to  public 
iLinleiiftDCe.  But  w ben 
e  fact  that  tbe  graotee 
ig  a  suit  to  enforce  hia 
»  not  reader  the  cod- 
incdon  i(  taken  in  tbe 
tM,  Law  Rep.  1  Eq. 
lae  were  (hat  a  coDve  j- 
eslate  had  been  fraud- 
HdUnson,  by  his  own 
fortb«Mlicitor's  ben- 
lequaie  conMdentioii. 
he  fraud,  bj  a  conve^- 
tacta,  and  that  he  dis- 
IratConveTanc.'C,  traria- 
;  estate  to  tniEtees  for 
1  children.  The  trua- 
le  the  fraudulent  con- 
t  of  the  consideration 
to  esiabllah  the  trust. 
Lard  RomiDy,  in  sus- 
tie  distinction  is  this: 
sold  or  ooDvejed  tbe 
Ibe  indenture  of  De- 
nveying  the  property 
a^,  which  is  the  sub- 
at  would  not  bave  en- 
,  to  mainlBl"  thia  bill; 
the  whole  interest  of 
lopertj,  then  it  would. 
^l  inctdental  to  the 
le  Master  of  tbe  Rolla 


d  liT  Mr.  Jfutiee  Story 
t.  1B8  [26  IT.  B.  bk.  7, 
"In  general  It  may  be 
tonal  lorts,  which  die 
ot  sorvive  to  his  per- 
B  not  capable  of  pas- 
tbat  Tested  rights  ad 
ties  coupled  with  on 
ing  out  ot  and  adher- 
pus  by  anienment." 
aUt.  97  U.  8.  898  [Bk. 
itict  Field,  who  dcUv- 
court,  said:  "Claima 
poaaeesioa,  uk,  orap- 
roperty  conjtitute  per- 


1  tbe  piopert] 

gh  the  validity  of  such 

3  their  value  may  do- 


lieaof  Ubgalion 

sal  to  tbe  Legialature." 
«,KN.T.4D3,dedded 
■igDmeot  in  question 
U  Oity  ef  Datmport, 
ileOaOitter,  SO  lown, 
!  where  tbe  suit  was 
;nssioD  of  tbe  subject 
,02  U.  a  148  [Bk.  M, 

«blished  by  these  an- 
on  that,  to  tar  as  tbtt 
tloD  is  coocemed,  tha 
Clews  was  tbe  trans- 
d  ri^ttobrlogamlt, 
if  piopeny,  and  mt. 


It  It  next  Insisted  by  the  plalnUSe  Id  error, 
that  Clews  acquired  no  title  to  tbe  dirldeoda 

and  other  property  wbicbTappan  attempted  to 
transfer  to  him,  because  (1)  he  aad  not  bwndi» 
charged  as  a  bankrupt  at  the  time  of  tbe  trans- 
fer, and  (2)  because  Tappan  had  no  authority 
to  sell  the  stock  and  Its  dividends  for  abondor 
obligation  ki  pa?,  as  the  evidence  shows  was 
the  case,  but  only  for  cash. 

Whother  Clews  had  been  discharged  at  tbe 
date  of  the  trammer  Ui  hhn  is  immalerial.  Af- 
ter his  adjudication  as  a  bankrupt,  and  Uiesui^ 
render  of  bis  property  to  be  administered  in 
bankrupl<7,  he  was  hist  as  much  at  liberty  to 
purchase,  If  he  bad  tiie  means,  any  of  tbe  prop- 
erly so  surrendered,  as  any  other  person.  The 
KUcy  of  the  Bankriipt  A.ct  was,  after  taking 
>in  the  bankrupt  all  his  property  not  exempt 
t>y  law,  to  discbarge  him  from  Ida  debts  and  ll- 
BOllities,  and  enable  him  to  take  a  fresh  start. 
His  subsequent  earnings  were  bia  own.  A 
bankrupt  might  often  desire,  out  of  the  pro- 
ceeds of  his  exempted  property,  or  out  of  Ida 
means  earned  since  his  bankruptcy,  to  pur- 
chase property  which  be  bas  surrendered  to  tbe 
assignee.  This  he  mizht  do,  and  there  is  noih- 
Idz  m  the  letter  or  policy  of  the  Banlcrupt  Act 
which  forbids  bis  doing  so  until  after  bia  dis- 
charge. For,  having  complied  with  the  law, 
as  it  must  be  presumed  he  has,  be  ia,  after  the 
lapse  of  six  months,  entitled,  as  a  matter  of 
course,  to  bis  discharge.  His  right  to  purchase 
property  surrendered  cannot,  therefore,  depend 
on  bis  actual  discharge;  and,  in  thia  respect,  he 
stands  upon  tbe  same  footing  as  any  otber 


sufficient  to  aay  that,  by  the  bankrupt  law,  sec- 
tion 9062  Revised  Statute*,  It  is  provided:  "The 
aaalgnee  shall  sell  all  sucb  unincumbered  e»- 
Ute.  real  and  personal,  which  comes  to  hia 
hands,  on  such  terms  as  he  thinks  most  for  the 
interest  of  tbe  creditors." 

If,  therefore,  '.be  plalntiffa  in  error  occupied 
tbe  position  of  guaraians  for  the  creditors  of 
the  Dankrupt  estate,  and  bad  the  ri^t,  tn  tbia 
suit,  to  question  tbe  administration  of  the 
trustee,  tbe  section  referred  to  would  be  a  suf- 
ficient answer  to  the  exception  token  to  tbe 
sale  by  Tappan  to  Clews  of  the  property  whlcb 
is  the  subject  of  this  controversy.  We  think, 
therefore,  that  do  ground  is  shown  on  which 
the  title  ot  Clews  can  be  successfully  asaalled. 

Other  points  have  been  raised  and  argued  by 
counsel,  but  as  these  do  not  present  any  feder- 
al question,  it  is  not  our  province  or  duty  to 
pass  upon  them.  Murdoac  T.Oityof  Memphi*, 
»  Wall.  (WO  LB7n.  S.  bk.  22,  L.  ed.  429].  All 
the  tedtfal  queelionB  presented  by  tbe  record 
were,  in  our  judgment,  ri^tly  dedded  by  the 
Supreme  Court  of  Iowa. 

JudgmviU  <^nMd, 

Tnieoopr.   Tsab        _  _ 

James  B.  HeKanney.  Clack,  Sapt  Oaart,D.  1. 


T.  W.  THOXFSOS,  Afft^ 
•Ma.c;.B 


■o.atkS.< . , 

{So.  to.] 
ArV^edSp*.  15,  U8S.    Dtd 
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APPEAL&amtlieaicnitCoartcrftbeUidied 
SutM  for  the  DiHritt  of  Entoek;^. 

TbeUUfT  and  fMbcrf  the  cne  ^vearin 
tbe  optniaa  of  the  ooan 

jr«MnL  (AariM  EclBtaa  ud  W.  O. 
Dedd,f6r«iipdlant: 

The  qoeMian  tdainlr  pnRBiMd  bf  tbis  noocd 
li,  whether  &  tkx  lertea  under  Jodicul  dirce- 
tioe*  for  the  parmeU  of  Jndfaienta  or  thii  ootnt 
onbectdle^ed  bf  the  proeeai  of  the  cxnut, 
dtlMT  thiongh  k  nceJTcr  or  otherwisG,  whoe 
thet«  b  no  public  offloer  dui^ed  with  sntbn^ 
ftj  to  collect  the  Mme. 

Tliia  qtiertbm  was  left  open  by  the 
court    in  MeriweUur  t.  Oamit,  108  U. 
{Bk.  9S.  L.  ed.  1S7). 

The  monm  to  be  talaed  hen  to  meet  the 
principal  mud  intoieat  on  bonds  are  in  do  wnse 
public  revenue^  The  object  and  purpoae  of  the 
tax,  aa  well  aa  the  powen  authwiziiig  it,  are 
private. 

Ooitat  T.  B.  B.  a.  13  Bush,  S3S:  Sa» 
F^aneiteo  Oat  Oo.  v.  &a  Franateo,  0  CaL  453; 
Board  ef  Part  Comn.  t.  Detroit,  28  Mich. 
SS8;  Weittrm  Sav.-Fund  Sac  t.  mtaddjAia. 
81  Pa.  St  188;  Bailegt.  Kem  York,  8  HDl.  SSI; 
WW  ▼.  Wvrceder.  lOS  Haaa.  489'  Cotder, 
Tax.  488. 

The  tax  haa  been  levied.  Ita  colloction  ia 
purel7  a  miuiaterial  act 

Theae  taxea  ate  aet  amrt  for  a  apeclflc  pnr- 
poae  and  cannot  be  used  for  anv  other.  The 
cider  directing  the  levy  speciflea  to  whom  the 
taxea  ahonld  be  paid  whui  collected.    A  trust 


•Headn 


■  br  Mr.  J«jMm  Uaixm, 


HOTB.— Kandamna  Co  eoaifiel  Mltvirar  edOeeHem 

In  addttlcv  to  aw  BuOioriaeB  otted  tor  tbe  court  and 
itmaelin  the  above  oaae  ot 'Hm 
e  Maror  v.  Uoltod  Btatea.  n 


lee.  andwii— «M«iami«iff»i 
r««  Aftaoi  T.  Qnmtm,  4  Wi 
S.  l^  16.  L  ad.  ie»y 

1  by  ■ 

^Bat  thepanrii 

aectm-.  BaUmaUt  btL^  Km*f 
lH(SC.S.bk.a.L.cd.  TTS). 
It  ia  a  wcO  leooeKBed  pcindiri 
a  Gou^etcaamot  be  iaapiund,  Ui 
i«  an  fund  to  whick  the  credit 
to  naort  for  tbe  esf orooBeni  or  r 
coBtnct.  it  win  be  f  oUowcd  fa 


«.  14« 
804  (S 

L.  «d.  nS):  JbafBtttcr  r.  EoM 

Tt  12. 

A  tax  ia  DO*  a  debt,  and  luea 
eovvred  Xj  an  action  at  law  or  ii 

Jjita^—  T.£Mi«tZIa.  11  Bod 

Tbe  taxea  here  levied  are  b^ 
tbe  piupatt  againat  whidi  Ihej 
T^^  ai«  made  bo  bv  expras  pn 
ute.  It  i»  the  peculiar  provina 
equity  lo  euforae  liena  wbei?  do 
of  oiong  than  existH.  We  do 
EacA  a  l£n  exista  until  tbe  levy  i 
diatinguiabes  thii  caae  from  Rm* 
la  WaU.  107  (»  C.  a  bk  29,  I 
Bnnt  V.  Letm  Oamrt.  18  WaU. 
bk.  22.  L.  cd.  22S>. 

jfiMi  I.  Jaha  Halm  Bntu 
P.  B^mfkrtf  nA  OMvst  M.  Da 
leea. 


Coun  of  the  Uniled  States  for  1 
Kentucky,  disminlug  the  bill  of 
who  was  plaintiff  in  that  court 

The  case  was  tried  on  bill,  a 
tiODi  to  the  answer,  and  a  stiiHil 
facts. 

The  substance  of  the  bill  ta,  thi 
obtained  against  Allen  County, 
two  iudgmcnU  at  law,  amou 
$27,000,  OQ  coupons  for  interest  o 
br  tbe  county  to  pay  for  subec 
stock  of  the  Cumberland  and  ( 
Company.  That,  afler  eiecut 
judgmeuls  had  been  duly  return 
ertv  found,"  the  court,  at  the  it 
plajntiS,  issued  writs  of  mandan 
ticea  of  the  Allen  County  Court 
the;  leried  a  tax  of  $2  08  oo  e 
dollan'  worth  of  taxablejiropert] 
to  pay  said  Judgments.  Tbatatt 
they  elected  oae  J.  T.  Stork  collet 
levy,  and  made  an  order  that  be  ( 
good  aecurily  as  such  collector,  e 
collect  the  levy  and  pa;  it  over 
of  the  Judgments.  That  Slork  r 
bond  as  required,  and  refused 
qualify  as  such  collector:  and  tl 
of  the  hoatilily  of  tbe  dtirena  ■ 
of  Allen  Countv,  no  one  can  b( 
county  who  will  perform  thedut 

The  bill  then  gives Ihe  namesc 


uiij  caimui  EDiorcp  me  levj  ana  coi- 
Axes  to  pay  the  debts  of  municipal 
II  began  with  ffi>(jUfl/v,  CityqfMut- 
rail.  481  [78  U.  8.  bk.  18.  L.  ed.  930]. 


A  decne  waa  reodered  In  accordance  wilb 
1  thevlewotPreatdiiig  JtMttMUfltthe«B,  whon 
I  opinion  ti  found  in  the  record,  b;  which  tba 

■  tnll  was  diamiaaed. 

The  qneetioua  on  which  the  jodgea  of  the 

>  drcuft  court  divided  are  not  new  in  thia  court, 

',  wbUe  the  aubject,  in  the  preciae  form  pre- 

aeoted  In  the  flrat  and  second  queatioDS,  may 

<   not  have  been  dedded,  the  whole  aubject  has 

been  often  before  us,  and  the  prindplea  which 

■  govern  it  have  been  well  considered. 

The  caaes  in  which  It  baa  been  held  that  a 

I  courtof  equity  cannot  enforce  the  levy  and  col- 
lectfOD  of  taxes  tc ''     '  ""'      '  ■  •    - 

r  corpotalionibt^ 

.   eahVeWall.^ 

I  In  that  caae,  the  complainant  Walkley  ha^ 
procured  judgments  aKainat  the  City  of  Mnaca- 
tiue  f  or  intereat  on  bonda  of  the  city,  eiecutioiu 
had  been  retunted  "ntitti  iona,"  the  mayor  and 

-  aldermen  had  refuaed  to  levT  a  tax  for  the  pay* 

>  meat  of  the  judgments,  ana  had  uaed  the  an- 
.  nual  tax  for  other  purpoaea  and  paid  nothing  to 
'  plaintiff, 

Walkler  then  filed  bla  bOl  hi  equity  praying 
'  4  decree  uiat  the  mayor  and  aldermen  be  com- 
'  pelled  to  levy  a  tax  and  appropriate  so  much 
\  of  ita  proceeda  aa  might  be  neceaaaiy  to  pay  hit 
'   judementa. 

Thia  court  said,  by  Mr.  Jvttiee  Nelson,  that 
;  the  remedy  waa  bvmaruianitM  at  law,  and  "Wa 
'  have  been  furnished  with  no  authority  for  tha 
'  Bub«tilutioa  of  a  bill  in  equity  and  inlunctfoa 
I  for  the  writ  of  viandamut;"  and  he  aads,  that 
"a  court  of  e<]uitf  la  Invoked  as  auxiliary  U 


ford  the  proper  remedy." 
By  inadequacy  of  the  remedy  at  law  Is  h< 
'  meant,  not  that  It  fails  to  produce  the  money 
I  (that  laaveryuaual  mult  In  theuseofall  rem- 
■  ediea)  but  that  la  its  nature  or  character  H  ia 
I  sot  fitted  or  adspi«d  to  the  end  In  view.  Thia 
;  Is  clearly  Mated  in  the  next  caae  in  thia  court 


Dtheaa 


1  WWaU.  107  [88  -    -       , 

In  that  caae,  as  In  this,  execution  on  a  judg> 

ment  aeainst  the  City  of  Watertown  hnd  be^ 
■  returnea  "no  pnwer^  found,"  Writs  <d  man- 
;  damv  had  been  Uiued  requiring  the  levy  of  a 
'  tax  to  pay  the  judgment.  These  writs  had 
'  failed  by  reason  of  resignations  of  the  officer* 

of  the  d(y  to  whom  they  ware  directed,  and 
;  thia  had  occurred  more  than  once.  The  court 
t  was  prefsed  with  the  doctrine  that  the  writ  of 
;  maniatmu  having  proved  inadeqoate,  a  court 
:  of  equi^  ahould  provide  some  other  remedy. 
'  Tothia  ft  replied:  "  We  apprehend  that  there 
'  is  some  conlodoD  in  the  plaintUTa  proposition. 
I  upon  which  the  present  Jurisdiction  is  claimed. 
'  It  1b  conceded,  and  the   authorities  are  too 

abnodaut  to  admit  a  qneatlon,  that  there  la  no 
I  chancery  Jurisdiction  where  there  la  an  ad»- 
1  quate  remedy  at  law.  The  writ  of  mandamu* 
I  Is,  DO  doubt,  the  regular  remedy  In  a  CI 


1  the  preaent,  and  ordinarily  It  la  adequate  and 
I  its  reaolts  aaliafactory.  The  plalntu  allegesL 
'  however.  Id  the  present  case,  that  he  haa  issued 


such  a  writ  on  three  dUTerent  occaalona;  that  by 
t  meana  of  the  aid  afforded  by  the  Lei^alBtutn, 
I  andby  thedevlcei  tndcontrivanceasetforth  ia 
'   the  t^,  the  wriU  have  been  fruitless:  that,  la 

fact,  they  afford  him  no  remedy.  Tbenmedy 
47t 


Taottnas  r.  Ali.xs  Couhtt. 


ijerof  the 
1  the  bm  dlsmbwd. 
I  the  court  noelabonte 
Iw   wbole   court  nas 
uUce  umouDced  dgfat 

,   the   majori'- 

lOddMU  the  f  < 

ntton  1*  leglaktlTe  and 


irdlng  to  law  before  the 
itber  than  mcb  m  are 
le  speciaJ  requliemeata 

0  nnder  the  authority 
B  levied  under  Judicial 
it  of  Judgmente  recov- 

caniuM  be  collected 
talities  of  a  court  of 
of  creditors  of  tbedtf. 
«  collected  under  au- 
■ture.  If  no  such  au- 
1 J  U  t^  appeal  to  the 
ine    can    grant   relief. 

1  obedience  to  contract 
iiclal  direction,  can  be 
ixiTer  appointed  br  a 
ere  be  no  public  officer 

from  the  Legialature 
not  decided,  aa  the  case 


tloQ  wai  not  tben  do- 
MB  ni  DOW,  we  we  do 
1  the  collection  of  taxee 
incUon  of  a  court  of 
»  awewment  of  auch 
poMeaaea  no  power  to 

0  compel  offlcerB  who 
for  that  purpose,  in  a 
do  ao  ii  clear,  and  li 

<  npon  a  ground  yerj 
b  narrower  than  that 
f  chaaoetj  would  act 
leer  either  to  iMfvii  or 

kxin  edat,  the  dut^  la 
a  legal  r^ht  to  hare 
at  daty  for  his  benellt, 
pel  this  performance 
loflMM,  has  been  a  well 
lands  of  the  comtaof 
In  IIm  otbcT  tbere  ex- 

tolerjtbe  ttuor  to 
Hm  power  to  enfOToe 

Is  leVied,  or  to  cauae 
r  offlGerB,u  a  common- 
ad  and  Umiled  to  cases 
,  and  is  not  one  of  the 
ancerj.  It  wonld  n- 
Im  compatamir  prooeas 
loar  to  make  nim  per- 
,  bat  the  appolnttoent 
ifBoer  and  a  decree  dl- 

wcf  proceeds  from  the 

1  to  exercise  It:  In  the 
the  court  whidi  flrat 
nd  makea  an  officer  to 
war  haa  aTcr/et  been 


bj  Older  of  a  common-law  court  la  as  much 
witboutauthoil^  as  to  appoint  the  same  officer 
to  lerf  and  collect  the  tax.  Their  >»  P«n*  «f 
"^-  -me  proceeding,  and  relate  to  the  same 
'.    If  the  common-law  court  can  compel 

essmeot  of  a  tax.  It  is  quite  as  competent 

to  enforce  its  collection  as  a  courtof  chancery. 
Having  Jnriadlction  to  compel  the  asaesement, 
there  Is  no  reaaon  why  It  should  stop  short,  If 
any  further  judicial  power  exists  nnder  the 
law,  and  turn  the  case  OTtf  to  a  court  of  equity. 
Its  therifl  or  matehal  Is  as  well  qualified  to  col- 
lect the  taxes  a  receiver  applied  bj  the  court 
of  chancery. 

The  difficulty  Is  that  no  power  exists  in  either 
court  to  fill  the  vacancf  in  the  office  of  tax  col- 
lector; and  the  case  Of  Lee  GoujUj/  v.  Rogert,  7 
Wall.  17S  [74  D.  B.  bk.  IS,  L.  ed.  162],  where 
the  laws  01  the  State  of  Iowa  expressly  author- 
ize the  court  to  enforce  its  writ  of  martdamu* 
by  making  such  appointment,  1^  only  case  in 
which  It  has  ever  Deen  done,  shows  that  with- 
out such    legialatiTe  authority  it  cannot  ba 

It  Is  the  duty  of  the  marshals  of  the  federal 
courts  and  the  sberlffa  of  state  courts  to  levy 
executions  Issuing  from  these  courts  on  the 
property  of  defendants,  and  sell  It,  to  raise 
money  to  pay  their  jodgmenta.  Let  us  suppose 
that,  tor  some  resson  or  other,  the  office  of 
manhal  or  sberlft  became  vacant  for  a  while. 
Wonld  that  authorize  the  court  of  equity  of  the 
Federal  or  State  Oovemment  to  appoint  a  sher- 
iff or  marshal  T  or  to  appoint  a  receiver  to  levv 
the  executionf  or,  if  It  nad  been  levied,  to  sell 
the  property,  collect  the  purchase  money  and 
pay  it  to  plaintlflr  If  this  cannot  be  done.  If  It 
never  has  been  done,  why  can  It  do  a  mncb 
more  unjudicial  act,  by  apptdntlng  a  collector 
to  collect  the  taxes,  or  what  Is  stlU  leas  sppro- 
prlate,  appoinUng  a  receiver  and  endowing  Um 
with  that  powerf 

To  appoint  a  marahal  or  a  sbertil  to  execnta 
the  proceaa  of  a  court  to  enforce  the  Judgment 
of  that  court  is  not  ancb  a  wide  dqtarture  from 
the  Jtididal  ftfnctioa  as  to  appdnt  a  receiver  to 
collect  taxee;  but  no  case  has  been  dted  of  the 
exercise  of  even  the  former  power  by  the  court, 
much  less  the  appointment,  t^  a  conrtof  chan- 
cery, of  an  officer  to  execute  the  processes  of 
a  court  of  law.  "Hm  i^>pointment  of  special 
maaten  or  commlarionera,  to  make  sales  under 
decrees  In  chancery.  Is  the  ordinary  mode  of 
that  court  to  enforce  its  decrees  In  casta  where 
the  court  has  Jurisdiction  of  the  subject  matter 
of  the  suit. 

Not  only  are  the  decisions  here  reviewed  of 
our  own  court  dearly  oppoaed  to  the  exerdse 
of  this  power  bj  the  court  of  equity,  bnt  the 
decisions  of  the  highest  court  of  the  State  of 
Kentucky  are  equdly  emphatic  It  Is  the  pow- 
ers derived  from  the  statute  law  of  that  State 
under  which  alone  this  tax  can  be  collected. 
The  Ivne  of  the  bonds  on  which  the  Judgment 
was  obtained  was  bj  virtue  of  a  special  statute, 
and  that  statute  prescribed  the  mode  of  levy- 
ing and  collecting  this  tax. 

It  enacted  that  Its  collection  dioold  not  be 
by  the  sheriff  who  collected  the  ordinary  laxea 
for  the  State  and  county,  bnt  that  a  speoal  tax 
collector  should  be  appolotad  for  that  porpoee 

m 


BUPBEMX  CODBT  OF  TBC  UktTKD  StATKL 


br  the  JntUcea  of  tbe  oonntj  conit  who  levied 
(be  tax.  Hw  court  of  appMla,oonMTuliig  Hub 
■iatute,wbl(A  wulnezUtencewlwii  tbeboodi 
were  famed,  b(dda  tbat  no  other  officers  but 
tbeee  cwi  collect  the  tAsea,  end  bea  decided, 
botb  fn  lefennce  to  thia  lair  end  the  Couatini- 
tkn  of  tbe  8U>I«,  that  a  cotut  of  chancery  can- 
not appoint  tnch  an  officer  or  ezerdse  thU 
functun  of  tax  collector.  McLean  Couatt/ Pr»- 
tina  V.  DmoHt  Bank,  BI  Ky.  2S4. 
Thii  deculon.  If  not  concIntiTe,  Is  entitled  to 


Theae  constderatioiu  require  that  the 
■wer  to  each  of  the  three  queetiona  certlfie 
us  hj  the  Judges  of  the  dnniJt  court  be  in  the 
nwadye.  and  that  tbe  decree  of  that  court  dis- 
mudng  the  trill  be  afflrmed;  and  tt  it*oordered. 

^hueoopf.    Test: 

Junea  B.  MoEennej',  Clerk,  Bap.  Court.  IT.  8. 

Mr.  Jttitiee  HariniD,  diseenting: 

Tbe  preeentcasepreeentsaqueBBon  not  here- 
tofore aedded  by  this  court. 

Tbe  appellant  has  ladgments  wainst  the 
Coun^  of  Allen,  in  the  Commonveahh  of  Een- 
tuc^,  which  was  rendered  In  tbe  Circuit  Court 
of  the  UDiied  States  for  the  Kentucky  District, 
for  the  amount  of  unpaid  interest  on  bonds  i»- 


the  mbacripnon  having  been  made  and  the 
hoods  Issued  under  express  l<»UlAt] ve  authority. 
Tbecountj  court  refosed  to  levy  a  tax  tosailsiy 
such  Judgments,  althon^  it  was  authorized 
and  required  b;  the  Act,  in  rtrtne  of  which 
the  bends  were  Issued,  to  levy  "as  listed  and 
taxed  under  the  reTeuue  laws  of  the  State,  a 
sum  suSdent  to  pay  the  bterest  on  such  bonds 
as  it  accrues,  tooetbet  with  the  coats  of  collect- 
ing thesame."  It  wasfurtber  provided,  by  tbe 
same  Act,  that  the  county  court  "may  appoint 
oollecton  for  said  tax,  or  may  require  the 
sheriff  to  collect  the  lax. 

In  1876  tbe  Oeneral  Assembly  of  Eentuchy 
passed  a  spedsl  Act  releasine  the  aberiS  of 
Allen  County  from  the  duty  of  giving  bond  for 
the  collectiou  ot  any  railroad  tax,  and  providing 
that  the  "county  court  shall,  at  tbe  instance  c 
motion  of  any  person,  or  by  request,  appoint  _ 
special  collector  to  coUect  dl  taxes  or  levies  on 
said  oonnty  for  railroad  purposes;  and  shall 

r'n  bonds,  with  security,  to  be  approved 
court,  for  tbe  faithful  (Uscharge  of  all  duties 
Incumbent  on  blm." 

Execution  upon  Thompson's  Judgments  hav- 
ing been  returned  "  no  property,"  and  the 
county  court  having  refused  to  levy  a  tax  to  pay 
them,  the  clrcalt  court,  upon  Thompson's  ap- 
plication, Issued  a  mandamu*  against  the  judge 
and  JuaticeB  constituting  the  county  court,  com- 
manding them  to  perform  tbe  duty,  enjoined 
by  statute,  of  levying  and  causing  lo  be  col- 
lected, from  lb  eiaiable  property  of  the  county, 
a  sum  sufficient  to  satisfy  the  before  menlloned 
Judgments,  and  the  cost  of  collecting  Ihc  same. 
Suhsequently,  on  May  28,  1881,  the  county 
court.  In  conformity  with  ^e  foregoing  order, 
made  a  levy  upon  Uie  taxable  property  of  the 
taxpayen  of  tbe  county  "lo  pay  the  Judgments 
In  favor  of  T.  W.  Thompson  agahisi  said 
county."  Itwaafurtberonlered  by  the  county 
court  "that  J.  T.  Stork  be,  and  la  hereby  ap- 
pointed collector  of  said  levy,  upon  his  exe- 
47< 


cuttngbond.  with  spprovedsect 
couD^  court,  and  he  will  pro( 
collect  said  levj-,  and  pay  the  si 
iafaction  of  the  Jud^nents  he 
in  favor  of  T,  W.  Tbompaon  oi 
Stork  decUned  to  accept  the  offi 
It  is  allwed  in  the  bill,  and  sdn 
swer,  "that  tbe  sentiments  an' 
large  majority  of  the  citizens  ai 
the  said  Allen  Coun^  are  veiy 
spoken  uaiost  the  collection  or 
said  tax."  The  conn^  court  ha' 
that  It  was  unable  to  find  any  p 
willing  to  accept  the  appcdntmi 
and  undertake  tbe  collection  o 


qualify  as  coUector,  the  pitsei 
was  commenced  against  the  Cou 
number  of  its  taxpayers,  whose 
in  the  UU,  together  vritb  tbe  s 
taxable  property,  as  assessed 
coun^  authorities,  with  the  t 
each,  as  shown  by  the  public 
county.  The  bill  sets  out  tbe  t 
and  ssks  that  tbe  several  taxp 
made  defendants,  be  required  U 
the  several  sums  due  from  tber 
the  levy  made  by  the  county  i 
other  taxpayers,  not  speclficadl] 
fendants,  be  required  to  pay  ii 
some  person  appointed  by  it  i 
amoiut  due  from  them  respectiv 
to  be  applied  in  satisfaction  i 
Judgments.  There  is,  also,  a  pr 
reUef. 

The  parties,  by  their  cnunM 
the  bearing  of  tbe  cause,  and  i 
as  true,  that  the  county  courl 
faith  and  diligently  endeavored 
proper  person  lo  act  as  collectt}i 
laxea  In  said  County,  and  tbe  i 
taxes  Id  the  bill  of  complaint  s 
"no  such  fit  and  proper  perso: 
who  will  undertake  and  perfon 
duty  of  such  collector; "  and  i 
plainant  is  without  remedy  for  I 
the  debt  herein,  except  tbrou^ 
court  in  tbe  appointment  of  a  rec 
for  in  tbe  bill,  or  other  appro[ 
the  court." 

Under  this  stale  of  facts  my  I: 
log  tbe  decree  below,  hold  tl 
court,  sitting  In  equl^.  was  e 
authority.  In  any  way.  to  cause 
of  Allen  Couo^  to  bring  Into 
due  from  them  respectivdy,  ths 
be  applied  In  satisfaction  of  Th 

In  my  Judgment,  there  is  notl 
mer  decldons  which  prevents  a 
from  giving  aubstanual  relief  h 
ant.  faWMJOegv.Oitt/ofMuKa. 
[78 U.  8.  bk.  18,  L.  ed.  930],  tbe; 
lo  a  court  of  equity  to  compel  tl: 
Tbe  only  point  decided  was,  th 
nicipal  corporation  refused  to  le 
isfy  a  judgment  agunst  it,  tbe 
CTMitor  was  a  mandamtu  to  coi 
and  that  "a  court  of  equity  is  b 
iliary  to  a  court  of  law  in  tbe  i 
its  ludgments  In  cases  only  whi 
inadequate  to  afford  the  proper 
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1, 39  Wall  1W[86U. 
fedenl  court,  utllDg 
the  absence  of  S  levy, 
of  tbs  taxp*7era  of  ■ 
ipkiaaDt'fl  Jud^menta 
unhal  of  ibe  aiau^ct 
1  tell  M>  much  of  Uieir 
awaiyfor  the  aatUfac- 
In  other  words,  the 
K  levy  of  tAxes.  And 
moner*.  19  WaU.  656 


law  having  been  re- 
r  anj  attempt  made  to 
BulttnacotmnoQ  law 
1  aquItT;  ""id  prajed 

be  required  ""  

ai7  to  pav  t 
reuonabie  t  _, 
district  Judge  of  the 
lie  luthorizHl  to  levy 
■ionen  failed  to  dnso. 
evy.  It  WB8  decided 
9  belonged  to  the  legis- 
branch  of  the  govem- 
ibe  power  must  be  de- 
re  of  the  Btate;  if  tba 
immiaaioaen  had,  by 
ihera,  ceased  to  exist. 
idature  either  to  assess 
:,  or  to  vest  the  power 
that.  In  any  event,  a 
It  power  to  levy  and 
7  a  state  law.  That 
e  decision  ia  that  case 
id  Tax  Ctuu,  93  U.  8. 
L  where,  referring  to 
liMuXMn.  ItwBBsaid: 
H  a  Jndidal  fucctioQ, 
natitutjoiis  of  all  the 
of  oar  English  orf^n, 

■mmimionen.  98  U.  S. 

the  court  was  asked 
otmandnnmt.  aboard 
Jm  members  of  which 
id  collect  a  tax  for  the 
ndgmeot  against  the 

not  be  done,  that  the 
.  be  required  to  make 
ctioo;  or,tf  thatconld 
nited  Staiea  Marshal 
HBH  at  once  or  by  Id- 
year,  and  collect  sufS- 
«ty  nibject  to  tasatioD 
the  judgmeot.  It  was 
nhi  not  iMne,  because 
ilMfonen  bad  become 
t  the  court  had  do  gm- 

0  the  ""^r**'*'  to  wry 
ktitfyjng  •  Judgment 
iliah  the  doctriiw  tliat 
It  a  Judicial  functloD. 
e  gnnting  of  relief  to 
ly  deffTM,  disturb  the 

1  the  foregoloE  caam 
'ODTi  to  usurp  tLe  funo- 
hat  duty  hat  been  per- 
imal  Bulborized  to  do 
[Ut  of  Allen  County, 
lone,  except  to  coUv*! 
■una  of  money  which 


any  discretion  with  Trhlch  the  Allen  County 
Court  la  invested  by  law;  for.  by  its  own  onier, 
— 'i  In  coorormlty  with  the  law  of  the  State, 

ly  the  Judgment  in  the  iTidTuianiuj  proceed- 
^  .  ine  sums  due  from  Uie  iDdividual  defend- 
ants, and  from  other  tsxpayera,  have  been  set 
apart  for  the  payment  of  Thompson's  Judg> 
meats.  Those  sums,  when  collected,  cannot 
be  otherwise  used.    As  the  county  court  can- 

Qud  anyone  who  will  accept  the  office  of 
special  collector,  and  as  the  parties  agree  that 
there  is  no  mode  of  collecting  the  sums  set  apart 
in  the  bands  of  the  individual  defendanta  and 
other  taxpayers,  for  the  payment  of  Tbomp- 

I  am  unable  to  perceive  why  the  circuit 

.,  sitting  In  equity,  may  not  cause  these  sums 
to  be  applied  in  satisfaction  of  Its  Judgments  at 
The  plaintiff  has  no  remedy  at  Jaw;  for, 
the  common-law  court  in  rendering  Judgment 
has  all  that  it  can  do,  and  the  local  tribunal,  by 
levying  the  required  tax  and  seeking  the  ud  of 
-  special  collector  tocoUecl  it,  has  done  all  that 
..  can  do.  There  la  no  suggestion,  or  even  pre- 
tense, that  the  taxpayeta  who  are  sued  dispute 
the  regularity  of  the  assessment  made  against 
them  Dy  the  county  court.  Admitting  their 
legal  liability  for  the  specific  amounts  assessed 
igahist  them,  and  conceding  that  what  they 
jwe  must,  when  paid,  go  in  satisfaction  of 
Thompson's  Judgments,  they  dispute  the  au- 
thority of  any  Judicial  tribunal  to  compel  them 
to  pay  It  over.  With  money  in  their  hands, 
equitablv  belonging  to  the  Judgment  creditor, 
they  walk  out  of  the  court  whose  Judgmenu 
remdn  unsatinfled.  announcing,  in  effect,  that 
they  will  hold  negotiations  only  with  a  "spo- 
"ial  collector,"  who  has  no  existence. 

That  the  court  below,  sitting  in  equity— after 
it  has  given  a  judgment  at  law  for  mon^,  and 
after  a  return  of  nuUa  bma  agHlnat  the  debtor- 
may  not  lay  hold  of  moneys,  set  apart,  ty  lA* 
iKt  of  the  dOtor,  in  the  hands  of  iiuUvIdualB  »■ 
elutttely  for  the  payment  of  tAaljudffment,  and 
which  money,  the  parties  agree,  cannot  be 
otherwise  reached  than  by  being  brought  Into 
that  court,  under  its  orders,  is  a  confeesion  of 
helplesgness  on  the  part  of  the  cotirts  of  the 
United  States  that  I  am  unwilling  to  make.  I. 
therefore,  dissent  from  the  opinion  and  ]udg- 
lent  in  UiIs  cue. 
Truaoopr.   Test: 

James  H.  HoEenoer,  Clerk,  Sup.  Cuurt,  D.  8. 
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L  The  lante  rrvnte^  to  tbe  Nortlien]  FaeOa 
RallitMd  Oompauv  are  not  sutijeot  tc  ' *■ —  "— 
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waa  to  reafflm  tbe  ptopOBitiOD  that,  tmtil  th« 
United  Statea  was  reimburBed  for  the  ezpeosa 
of  the  mrrey  of  thoee  lands,  they  were  not  sub- 
ject to  state  taxation. 

Bj  an  Act  apptoTed  also  July  a,  1864  (18 
Stat,  at  L.  86S),  Congress  passed  a  law  cbarler- 
Ing  tbe  Northern  Padflc  Railroad  Comrany  to 
construct  a  road  from  Lake  Superior  to  Puget's 
Bound,  on  the  Pacific  Coast,  by  the  oorthem 
route,  and  made  amuniflcent  grant  of  tbe  pub- 
lic lands  to  aid  in  this  construction.  Theterms 
of  tbe  grant  and  ila  conditlooa  were  much  the 
ttme  as  tbe  original  grantof  1862  to  the  TJnlon 
Padlic  CompacY  and  its  branches.  It  con- 
tained tbe  following  provision: 

"Sec  90  And  oe  it  further  enacted,  That 
the  better  to  aoeomplish  tbe  object  of  this  Act, 
namely:  to  promote  the  public  interest  and  wel- 
fare by  tbe  construction  of  said  railroad  and 
tdegnpb  line,  and  keeping  tbe  same  in  work- 
ing order,  and  to  secure  to  the  government  at 
alTtiniea  (bat  particularly  in  time  of  war)  the 
use  and  benefltsof  tbe  same  for  post&l,  military, 
and  other  purposes.  Congress  may  at  any  time, 
having  due  regard  for  tbe  rights  of  said  North- 
em  Padflc  Railroad  Company,  add  to,  alter, 
amend,  or  repeal  this  Act. 

And  in  1870,  when  making  the  appropriation 
for  tbe  survev  of  these  lands  witbln  the  limit  of 
the  grant  to  uie  Northern  Padflc  Railroad  Com- 
pany, Congress  added  this  proviso:  "That  be- 
fore any  land  granted  to  said  Company  by  the 
United  States  shall  be  conveyed  to  any  party 
entitled  Uiereto  under  any  tn  the  Acts  Incor- 
porating or  relating  to  said  Company, there  shall 


veylng  the  same  by  tbe  company  or  party  In 
interest."  16  Stat,  at  L.,  p.  SOS.  It  will  be 
seen  that  this  language  ia  almost  Identical 
witbsection  21  of  the  Act  of  1804  concerning 
tbe  lands  granted  to  the  Union  Pacific  Company 
which  was  construed  In  A.  Cb.  v.  iVrjcoflandio 


empdon  of  these  lands  fi 
costs  of  surveying  them  was  paid  received  the 
full  consideration  of  the  court  In  two  cases  ar- 
gued and  decided  two  years  apart,  and  as  It  re- 
cdved  the  unanimous  approval  of  the  court,  it 
~~UBt  govern  tbe  present  case,  anlesa  a  distlno- 

in  can  be  shown. 

Such  distinction  ia  relied  on,  and  baa  n- 
oeived  the  support  of  a  decision  of  the  Supreme 
Court  of  Minnesota  in  the  case  of  0am  Oa.  v. 
Morrimm,  28  Minn.  SS7.  It  is  there  held  that 
tbe  cmnpaaT,  having  built  its  road  and  earned 
tbe  landa,  nad  therebv  acqtUred  a  complete 
equitable  titie,  with  ri^t  to  demand  a  patent, 
"longh  the  ccala  of  survey  bad  not  been  p^d. 

id  this  equitable  titie  was  subject  to  taxation. 

It  was  also  held  that  because  tbe  requirement 
to  pay  these  ooata  was  made  in  1870,  six  yean 
after  the  ori^nal  grant,  it  was  void  as  an  ui^ 
conatitntionsl  exercise  of  power  by  Congress, 

But  we  think  that  tbe  clause  authorizing  Con- 
creaa  to  add  to,  altar,  amend,  or  repeal  tbe 
Ad  of  1864,  dearly  conferred  tbis  power  on 
Congren,  especially  when  exercised,  as  in  this 
Inrtuce,  before  the  Company  had  built  a  mile 
of  road,  or  earned  an  acre  of  land,  or  In  any 
oUwr  manner  secured  an  equitable  right  to  the 
landa.  BiiMtu  F»»d  Oam, »  U.  S.  TIS  [Bk. 
as,  L.  ed.  001]. 

471 


ttuntua  CocBT  of  tsi  Uiims  Stath. 


llut  Lbli  Yoy  qDes6m,  In  ■  Ihtk  different 
(orm,  wsa  nised  tad  decided  in  B.  Co.  t.  iV» 
eatt,  10  WaU.  606  [BS  U.  &  bk.  21,  L.  ed.  1^41. 
In  Iliat  esse  the  ori^sWl  grant,  made  in  18lt3, 
coniaJDed  no  provisioii  about  tLe  payment  of 
tbe  costs  of  Burrej.  Tlie  Act  of  I8H,  wliicli 
did  contain  this  provision,  added  yoj  largely 
lo  Ifae  area  o[  the  laud  granied  by  the  Act 
of  IM2,  and  the  opening  aentences  of  tbe 
opinion  stale  the  i»^>oeition  whether  the  re- 
quirement that  tbe  costs  of  surTcying  must  be 
paid  before  the  patent  shall  issoe,  oorers  all  of 
both  grsnia  or  only  that  of  1864.  and  it  to  held 
(oat  it  covers  both.  We  think  thiaeovems  tbe 
preseutcaae.  lodependeatlyof iheclauseof the 
Act  of  1864  authorizing  auMndments,  addi- 
tions and  repeals,  we  think  that,  until  the  lands 
were  eariiea,  and  other  acta  that  the  Uw  de- 
mnnded  Iliat  the  Company  dionld  do  b«d  been 
done,  it  bad  no  such  right  in  tbe  lands  as  would 
prevent  Congress  from  passing  a  remedial  pn>- 
viaioD  HO  eminently  just  as  the  one  under  con- 
tid  Ignition. 

Aguin,  it  to  said  that,  since  the  road  was  buEh 
before  this  tax  WKS  levied  and  tbe  Company  had 
eirued  tbo  land,  its  equitable  title  was  com- 
plete, and  according  to  the  decisions  of  tbto 
Bourt,  it  waa  subject  to  taxation. 

The  sune  point  waa  urged  in  B.  Od.  t.  Prtt- 
eotL  But  the  conn  said  that '  'tbto  doctrine  was 
cmly  applicable  lo  cases  wheie  lite  ri^bt  lo  tbe 
paient  is  complete,  the  equitable  title  fully 
vested,  without  anything  more  to  be  paid  or 
any  act  to  be  done  eoing  to  the  foundation  of 
tbe  right."  But  it  added,  in  that  case,  that  two 
importantacta  remained  to  be  done,  tbe  failure, 
toaowhichmigfat  wholly  defeat  the  company's 
title.  One  of  theae  was  payment  (rf  tbe  costs 
of  surveying. 

It  may  be  weUto  reatate  the  grounds  on  which 
tbto  decision  resta, 

The  United  Btatea  made  a  moxnificeni  Krant 
to  thit  Company,  of  lands  equaliu  quantity  to 
forty  or  Bfty  thousand  square  miles,  an  area  as 
large  as  an  average  8tal«  of  the  Enion.  It 
Ihoucht  proper  to  require  of  tbe  grantee  the 
payment  of  the  costs  of  making  Uw  surveys 
necessary  to  the  location  and  BSNitaliunent  of 
these  lands.  To  secure  the  payment  of  tbOM 
expenaes,  it  dedded  to  retain  t£e  l^al  title  in 
Its  own  band*  until  they  were  paid.  The  gov- 
ernment was,  as  to  these  costs.  In  the  condition 
ol  a  trustee  In  a  conveyance  to  secure  payment 
of  money.  But,  if  tbe  land  was  liable  to  be 
sold  for  taxes  due  lo  state,  terrilorial  orcounty 
organizatfams,  this  security  would  be  easily 
lost. 

No  sale  of  land  for  laxn,  no  taxes  can  be  as- 
sessed on  any  property,  but  by  virtue  of  the  sov- 
ereign authority  In  whose  jurisdiction  It  to  done. 
If  not  assessed  by  direct  Act  oftbeL^islature 
itself,  it  must,  to  be  valid,  be  done  under  authori- 
ty of  a  law  enacted  by  sach  tiwtototute.  A  val- 
i<I  sale,  therefore,  for  taxes,  being  tbe  highest 
exercise  of  sovereign  power  of  tbe  Slate,  must 
carry  the  Utle  lo  the  property  sold.and  If  ll  does 
not  ^o  this.  It  to  because  tbe  assessment  to  void. 

It  follows  that  if  the  aaseasmenl  of  these  taxes 
to  valid  and  the  proceedings  well  oooducied, 
the  sale  confeia  a  Utle  paramount  to  all  otben, 
and  thereby  destn^  tbe  tien  of  tbe  United 
States  for  Ute  coats  of  surreying  these  lands. 
If.  on  the  other  haad,  the  sale  would  not  con- 
ISO 


fer  such  a  title,  it  to  because  th 
thori^  to  make  it 

At  all  events,  tbe  bolder  of  t 
10  these  lands  has  a  right  U 
which  would  have  tbe  ufect  i 
United  States  in  the  aseertiofi 
them  until  theee  costs  are  paid 

We  are  aware  of  the  use  bei 
pciodple  by  the  companies,  wb 
the  lands,  oMlect  torny  ibese 
pi«nat  taxation.  IIm  remed, 
grass  and  to  of  easy  aiqtlicatio] 
wiU  take  steps  lo  enforce  Its  li< 
of  survey,  m  sale  of  tbe  lands 
of  title,  ue  TreasuiT  of  the  Unl 
soon  be  reimbuned  for  lis  exi: 
the  eorveys,  and  the  States  an 
which  thie  lands  lie,  be  remit 

Sropriale  rights  of  taxation, 
o  no  more  than  declare  the  to 
TA^  decree  of  the  Baprane  Ci 
tory  (if  Dttk<Aa  it  rvtened  ai 
mniubtf,  m'U  dtKe(i^»M  to  ea\ 
mlered  perpetuallg  enfoining 
Tram  Oovntg  from  any  furti 
eeOeei  Oe  taxti  I'n  the  bill  metH 
Ttaecapj.   Teat; 

Jamca  H.  H cEenner,  Clerk 

atod-llT  V.  B.  IN. 


DAVIS  SEWING  MACHDi 

OF  WATERTOWN.  N.  1 

«. 

ALHARIN  C,  IUCHARD3 

AniMBW  RoTHWBLL,   Dec 

UAKIN  C.  RICHARDS. 

(See  8.  d,  Be[«rter*i  ed. 
Ouaranlf — uA«n  aee^tana 


except  rutura  advanoes  to  be  mai 
debtor,  ta  hi  kffal  effect  an  offer  I 
part  of  the  guarantor,  whlofa  le 
•ace  to  ooiniilete  the  oontiBct. 
Tbe  rules  slated  to  Davis  v,  ^ 

'*-"-"'™^  tN<..«J 
Arpv^Ifn.  a>,  U,  188B.  iMd 

Fr  ERROR  to  the  Supreme ' 
Irict  of  Columbia. 
Tbe  history  and  facts  of  tht 
opinion  of  the  comt. 


DATta  Bxwiaa  Hachikk  Co.  v.  RroiunDi^ 
w.  for  plilntlff  In  or- 
ttanoo  of  tlie  giursnt; 


Piwtman.  13  Wheat. 
.  712);  MOeAtU  v.  Ms- 
tim  T.  Shite,  8  Har.  & 

17  Md.  268:  Cb«  T- 
Oirman  t.  £Um^«,  40 
ureA,  IS  Conn.  406:  see 
w  Oo.  T.  Jiin«t,61  Mo. 
>.  8  Qrattan,  174-178; 

8m.  A  H.  090;  Band- 


8.  I6S  (Bk.  38,  L.  ed. 


■nd  C  O.  Cole,  for 


llTored  tbe  opinion  of 

ODght  Id  the  Supreme 
^MomUs,  apoD  a  guar- 
br  o«  John  W.  Poler 
,  dkted  Daoember  17, 
the  plAlntifl  Corpora- 
reed  that  all  sales  of 
ch    the    Corporation 
ould  be  opoa  certain 
le  priodpiJ  of  which 
K  all  reasonable  efforts 
■rll  tho  machines  of 
ts  regular  re- 
1  orColum- 
Georjm  and 
uyland,  and 
scount,  note, 
should  arise 
the  contract, 
f  sewing  ma- 
aod  that  the 
laoce  of  the 

it  therefor  in 
partj  might 


the  above  contract,  sad  was  aa  follows': 

"  For  value  received,  wo  hereby  piiuraoicc  lo 
the  DstU  Sewing  Machine  Coropuny  of  Waitr- 
towa,  N.  Y.,  the  fuU  performance  of  (he  foi-c- 
going  contract  on  the  part  ol  John  W.  Poler, 
and  the  pajmeot  by  said  John  W.  Poler  of  all 
iodebtedneBa,  by  accouot,  note,  indorsement  of 
nolea  ([ncluding  rcaowala  and  eitensiona)  or 
oUierwise,  to  the  said  Davis  Sowing  Macblne 
Company,  lor  property  sold  to  saitf  John  W, 
Poler,  under  this  contract,  to  the  amount  of 
three  thou.iind  (#8,000)  dollars. 

"Dated  Washington,  D.  C,  this  ITth  day  of 
December,  1872.  "A.  Rothweli. 

"A.  C.  Bicliards.'' 
Under  the  guaranty  were  these  words:  "I 
consider  the  above  sureties  eotirelv  responsible. 
Washington,  December  19,  1873.    J.  T.  Ste- 

Al  the  trial  the  above  papers,  signed  bv  Ilie 
partlea,  were  given  in  evidence  bythepluntilT, 

and  there  was  proof  of  the  following  facts;  on 
December  17,  1872,  at  Waahington,  the  con- 
tract was  executed  by  Poler,  ana  the  guaranty 
was  signed  by  the  defendants,  and  the  contract 
and  guaranly,  after  being  so  Bigned,  were  de- 
livered by  the  defendania  to  Poler,  and  by  Po- 
ler to  Blevenfl,  the  ptaintiffa  attorney,  and  by 
Stevens  afterwards  forwarded,  wilh  his  recom- 
mendation of  the  sureties,  Co  the  plalntiS  al 
Watertown  in  the  State  of  New  York,  and  the 
contract  there  executed  by  the  plalnilH.  The 
plaintift  afterwards  delivered  goods  to  Poler 
under  the  .contract,  and  be  did  not  pay  for 
Uiem.  The  defendants  had  no  notice  of  the 
plalQtUt's  execution  of  the  contract  or  acccp^ 
ance  of  the  guatantr,  and  no  notice  or  kno>r- 
ledge  that  the  plaintiff  had  furnished  any  ^oods 
to  Poter  under  the  contract  or  upon  the  faith  of 
the  guaranty,  until  January,  1873,  when  puy< 
ment  therefor  was  demanded  bytheplaintiif  of 
the  defendants,  and  refused.  At  the  time  of 
the  signing  of  the  guaranty,  the  plaintiff  had 
fumlsQed  no  goods  to  Poler,  and  the  negotia- 
tions then  pending  between  the  plointUl  and 
Poler  related  to  prospective  tranaactlona  be- 
tween them. 

The  court  Instructed  the  lorr  as  follows:  "It 
appetulng  that,  at  the  time  tbeoefendanl  signed 
the  guaranty  on  the  bock  of  ibe  contrai't  be- 
tween the  plainLlff  and  Poler,  the  plalnillf  bad 
not  executed  the  contract  or  nssenled  thereto, 
and  that  (he  contract  and  guaranty  related  to 
prospective  dealings  between  the  plaintiff  and 
Poler,  and  that  subsequently  to  the  signing 
thereof  by  the  defendants  the  altomcy  for  the 
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not  exceeding 
looDdlUonallT 
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for  anj  over 
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■B-iatrdtloB 
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lu<lw)n,  U  K.  T,,«lj  Clark  v. 
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Uhited  Statk& 

:ay  coumtt,  IOWA,  i 

ITED  STATES,  errel.  H 
ER.  Sb..  axd  HUQH  Uc 
dmta.  of  MicHAKL  HcAi^i 
ra  B.  CL,  "Chiv  Oo.  ».  JftAIaer"  : 

>dan»u  lo  compel  tax  levy— 
rwU  expenta  ^eminty—] 

pona  pedtfoa  foe  B  nondoim 
'  ot  •  lax  tor  tbe  paynwat  < 
IDM  >  oouDtr,  the  uiawer  stat 
li  of  tike  nnzlmuni  torr  alloi 
iflkdeottD  meet  tbe  ordiiiarr  < 
tie  ooDittT  eoTenunent.  It  b  he 
luirei  to  tbe  enewar,  that  the  pt 


r  EKROR  to  the  Circuit  Con 
States  for  the  District  of  Io« 
Ik  history  and  facta  of  the  i 
■ear  In  tlie  opinion  of  the  cou 

fr.  0«arg«  Q.  Wright, 

jr. 

tr.  John  HitchcOl.  for  def 

Ir.  Cliief  JiutiaWmita  del 
of  the  court: 

Phis  record  shows  tliat  Hich 
'Cicd  a  judgment  on  the  S 
4,  in  the  Circuit  Court  of  tl 
tbe  District  of  Iowa,  agtum 
$9,172.50.  Upon  IhU  jm 
rments  have  been  made,  bu 
ins  due  more  tlian  |S,000. 
judgment  was  contracted,  tl 
mty  to  levy  a  tax  (or  orfini 
le  was  limited  to  four  mills 
Jarof  theasseaaedvalueof  ta 
erwarda  this  was  increaaet 
licb  ia  tbe  authorized  rate  ni 
Hay,  1881,  tbe  adminlstratf 
nt  creditor,  he  being  dead 
coit  court  for  a  mandamt 
intT  "to  set  apart  of  the  f  undt 
1  oithererenuee  collected  an 
'  andduring  tbe  year  1681, 
I  same  in  an  amount  audSciei 
InneDt,  interest  and  costs,  an 
Jl  not  tie  snfficient,  that  tbeu 
compelled  to  levy  for  thf 
lOunt  Hufflcient  to  pay  the  sail 
erest  and  costs,  and  for  aucl 
ly  be  proper  in  the  premises 
tes  that  the  full  amotint  ol 
Uw  for  the  ordinary  revenui 
IS  levied  for  the  years  1880 
It  these  levies  were  all  reqi 


9  for  these  yeare  c 

voted  to  tbe  payment  of  the  ]v 
t  seriously  impairing  the  ef 
Tcmment."  The  answer  <x 
m-  "That  the  maximum  le 
se  forthe  year  1883  will  not  b« 
a  ordinary  current  expeuaes 
d  thatno  part  thereof  can  b( 
yment  of  said  judgment  w 
ipairlng  tbe  efficiency  of  said 


T.  Holt.  «ao-6a4 

'jgont,  »upra,  the  manldpal  KuUxnltlM  bad 
evled  k  tax  of  five  miUa  ooIt,  when  by  ibe 
lurter  they  could  bave  levied  ten  milk.  Id 
hie  mf  th^  ibowed  that  the  full  tax  was  not 
...  j-j  M ^(  purposes,  and  the  court  waa 


ened  by  law  until  the  judgment  creditor  waa 
Mkld.  ButiiiC^nT.i)aMnjiM^26Iowa,61S,the 
am«  court  held  that  "  when  the  OTdinaiy  ex- 
wnsea  of  carrjisK  on  the  goyenmieot  of  a 
aunidpal  corporation  require  all  the  proceeda 
iriolo^fromatas.whichiB  the  full  limit  the  cor 

)OratioD  is  authorized  to  leVy,  it  cr • ' 

"" — '~  "  ""  "  of  such  fui 

dby  acredil.     „ 

7.  PUatant  Hill,  lapra,  ia 
o  the  same  effect,  for  there  the  order  was  to 
Bvj  the  special  tax  for  the  payment  of  tha 
udgment,  unless  it  shoold  be  made  to  appear 
ipon  a  further  letum  that  the  power  had  been 
ifrettdy  eihansled,  and  that  the  fund  raised  had 
wen  properly  appropriated. 

n  follows  that  the  Judgment  of  the  court  be- 
ow  orderine  the  levy  of  a  tax  of  one  mill  for 
he  benefit  ol  the  relators,  upon  the  facts  staled 
n  the  answer  and  admitted  by  the  demurrer, 
fas  erroneons,  and  that  it  muat  be  reversed. 

Tli«jttdgnwnli§  eonwuenUy  retened,  andtht 
wm  tvmand^/orfiiTi/ierproeeeding*  aeeordiitg 

TroB  eovT-    Teat: 

Jantea  H.  HcKenner,  (Hark,  Bap.  Court,  V-  S. 


fOUTA  OAHFBELL,    Admrz.,  and   J.  B. 

OAHFBELL,  Admr.  of  the  Estate  of  JOHS 

I  St*icpb,  J^eceasod,  P(fi.  in  Brr., 

e. 

JAMES  H.  HOLT. 

<Bee  a  (X,BeiKirter<a  ed.,  ceo^BU 

'JinuNtatioaat  law — "iu4  proeett  of  bu"~- 
BtaitUe  ttf  Limitation* — ttetention  ^fttr  d^/imw 
Hataeerved. 

L  IbeKM^ot  aatatuteof  llmltatloiu  doe* not 
leprive  a  debtcartowlKMe  favor  It  had  twoome  ■  (!•- 


_  jt  Texas. 

The  history  and  facts  of  the  case  appear  in 
lie  oi^lon  of  the  court. 
JUf-.  W.  W.  Boyea.  for  plaintiffs  In  error: 
When  the  period  preacribed  by  the  Statute 
]f  Limitations  has  once  ruD.  so  as  to  cut  off 
Ibe  remedy  which  one  ml^ht  have  hod  for  the 
recovery  of  property  in  the  powcasion  of  an- 
jther,  tie  title  to  the  property,  Irrccpcclive  of 
Ihe  original  right,  U  regarded  In  the   law   aa 

KOTK— SbKuK  of  UmUollont.  See,  la  oonneo- 
tlOD  with  the  above  -vte  of  Campbell  t.  Holt,  Tpwn- 
M-Dd  V.  JemHuD  U  U.  &.  iB  W"-},  407.  bk.  IS,  IM, 


L  r.  £U)LT.  tSO-VSi 

of  the  lUva  for  a  period  of  time  whlcb 

wimld  ber  tlie  action,  but  havlDg  failed  to  plead 
the  Btatnte  of  Limitatfona,  the  queatlon  nai 
whether  he  conld  arall  hlDuelf  of  the  lapee  of 
"  The  plea  (said  the  cwurt)  tanvndOitut 
.__  ,_esent  tense,  and  under  this  plea  anv- 
thing  which  will  show  a  better  rlgbt  (a  the  ile- 
fendant  than  In  the  plaintiff  may  be  admitted 
as  competent  evidence,  the  plea  puts  inisaue 
the  plamtUTB  right.  Fire  yean'  uninterrupted 
adrerae  poaaeaWMi  of  a  Blare  not  only  bars  tlie 
remodr  of  the  clamant  out  of  poeseasIoD,  but 
Teettt  toe  ahiolule  legal  right  In  the  posBenaor. 
Therefore,  proof  of  such  poeaeaeioii  may  show 
that  the  claimant  haa  no  light  to  the  alare  and 
moot  recorer.  Ccmaequentlr,  It  would  aeem 
I  reault,  from  the  reason  of  the  case,  that  the 
adverHe  pOBsesdon  may  be  proved  under  the 

Soeral  iasue."  Anawerinc;  the  objection  that 
aasumpalt  (wd  other  actiona  the  statute  to  be 
available  must  be  pleaded,  and  by  analogy 
should  be  pleaded  in  that  case,  be  says:  "  The 
same  reason  does  not  apply  to  asaumpsit,  be- 
cause the  Statute  of  Limitations  does  not  de- 
•troy  the  right  inforo  toiueientia  to  the  bcoetlt 
of  aasumpdt,  but  only  bata  the  remedy  if  the 
defendant  chooses  to  rely  on  the  bar.  Time 
does  not  pay  the  debt,  but  time  may  vest  the 
right  of  property."  Again  he  sava:  "  Thia  is 
perfectly  true  in  detinue  for  a  slave,  because, 
m  such  a  case,  the  lapse  of  time  has  devested 
the  plaintiff  of  his  right  of  property,  and  vested 
It  In  tbe  defendant.  •  •  •  But  It  la  not  so  in 
debt,  because  the  Statute  of  Limitations  docs  not 
destroy  nor  pav  tbe  debt."  "This  {he  saya) 
been  abundantly  established  by  authority. 
•  A  debt  barred  by  time  is  a  sufficient  con- 
alderatiou  for  a  new  assumpsiL  TLo  Statute 
of  Limitations  only  disQualinca  the  plaintifl  to 
recover  a  debt  by  suit  if  tbe  defendant  rely  on 
time  in  his  pies.  It  la  a  personal  privile^,  ac- 
corded by  lawforreasons  of  public  eipediency; 
"id  the  privilege  can  only  be  asserted  by  plea." 

Tbe  distinction  between  the  effect  of  statutes 
of  limitation  In  vesting  rights  to  real  and  per- 
sonal properiv,  and  its  operation  as  a  defease 
to  contracts,  fa  well  stated  in  J<m»i  v.  Jona,  16 
Alabama,  348.  Bee  also  Lengdcll's  Equity 
Pleadings,  §§  118,  «t  ttquitur. 

We  are  aware  tbat  there  are  to  be  found,  In 
the  opinions  of  courts  of  the  States  of  the 
Union,  expressions  of  the  idea  that  tbe  lapscof 
time  required  to  bar  the  action  extinguishex  the 
right,  and  tbat  this  is  the  prindplfl  on  which 
tbe  ttatutea  of  limitation  of  acliona  rest 

But  it  will  be  found  tbat  many  of  these  are 
in  oases  where  tbe  suits  are  for  ine  recoveir  of 
apeciflc  real  or  personal  property,  and  wnere 
the  proposition  waa  true,  because  tbe  right  of 
the  plamtlff  In  the  property  waa  eztingulsbed 
and  hod  become  vested  in  the  defendant.  In 
othera,  the  Constitution  of  the  State  forbids 
retrospective  legislation.  That  the  proposition 
is  sound,  that,  in  regard  to  debt  or  assumpsit 
on  contract,  the  remedy  alone  is  gone  and  not 
the  obligation,  i*  obvious  from  a  class  of  cases 
which  hare  never  been  disputed. 

1.  It  is  uniformly  conceded  that  the  debt  ii 
a  Buffldent  consideration  for  a  new  promise  to 

^l£b  eS^rta, 

that,  though  the  right  of  action  may  be  barred 
in  the  country  where  tbe  defendant  realdes  or 
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le  to  the  nine  ef- 
In  the  case  of 
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JnnfMM  the  opiu- 
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It  explaine  the 
rtiOM  effect  Is '~ 


The  tale 

1  respect  iu  pleas 

has  alwaji  been 
nedf  and  not  the 

la  that  thoBtat- 
atry  in  which  the 
3d  to  bar  a  recov- 
:t  of  its  political 
Itation  01  the  Job 
nd  it  is  said  that 
d  on  this  subject 

;  was  an  action 
dtizeDof  Hlada- 
the  latter  SUte, 
that  State,  was 
Id  the  case  of 
sn  nas  "  whether 
of  the  Stale  of 
n  actitai  in  that 
red  in  the  State  of 

ay»:  "ThlBwIIl 
It  Is  the  nature  of 
Itationa.  Ia  it  a 
iparty  00  a  con- 
bars  the  remedy  T 
an  then  may  be 


among  Jurisia  on  this  point,  ' 
Mttlad  to  be  a  plea  to  iJie  reni< 
qtiently,  that  Oa  In  firi  mu 
well  Is  this  doctrine  establta 
Stateaot  the  Union  have  made 
Matate  of  limitationB,  tha^  1 
is  baned  by  the  law  of  a  Sta 
fendanls  had  resided,  it  shall  1 
Mtion  in  those  States. 

There  are  numerous  cases  ^ 
Incapable  of  enforcement  for  w 
or  because  there  is  some  oh 
remedy,  can  be  so  aided  by  If^ 
come  Oke  pimer  sronnd  of  a 
In  the  case  of  a  pbyridao,  pn 
license,  who  was  forbidden  to 
for  his  service  by  soil.  Th 
repealed  which  made  this  pt 
coT^ed  in  the  court  a  Judgmt 
of  hie  serricea  on  the  ground  1 
ute  only  affected  the  remedy. 
Mr,  1  HetcsU,  Uau.  1S4  O 
Is  the  effect  oi  1,  repeal  of 
usury,  ia  enabling  piuiiee  to 
tract*  Id  which  tlie  law  forbad 
before  the  repeal.  Wood  t.  J 
68;  WUcli  T.  Wadn9or&,  80  C 
V.  iWnMV  1  Hill,  894;  Oimi 
ueoKA,  7  Harris,  828;  Baivlur 

In  all  tois  class  of  cases  the 
that  theie  exists  a  contract,  1 
ao  ranedy  having  been  providi 
mait,  or  the  remedy  wdinarl 
that  class  having,  tot  reasons 
been  forbidden  or  wittibeld,  th 
prov)din|r  a  remedy  where  M 
moving  Uie  statutory  obstruct 
the  remedy,  enables  the  part 
contract,  otbcTwise  unobjectld 

Such  is  the  precise  case  befc 
plied  obtigatioD  of  defendants 
his  child  for  the  use  of  her  f 
It  was  a  valid  contract,  ImpUe 
fore  the  statute  began  to  run  I 
ture  and  character  were  not 
lapse  of  two  yean,  though  t 
that  a  valid  defense  to  s  suit 
defense,  a  purely  arbltraiy  ere 
fell  whb  the  repeal  of  the  law 
pended. 

It  is  much  In^sted  that  thia 
is  a  vested  right,  and  a  ri^t  ol 
is  protected  by  Uie  provisions  c 
AmendmenL 

It  is  to  be  observed  that  tl 
ri^t"  Is  nowhere  used  In  t 
neither  in  the  original  lostrum 
Uie  amendments  to  it 

We  understand  ve^  weU  n 
a  vested  right  to  real  estate,  I 
ertv.orto  incorporeal  hereditai 
we' get  beyond  this,  ahhough  < 
exist,  Ihey  are  better  destmbei 
exact  term,  as  the  phrase  itself 
In  the  languue  of  the  Constlt 

We  cerUinly  do  not  unden 
to  defeat  a  Just  debt  Ixj  the  61 
tions  is  a  vested  right,  so  w  to 
lative  power  In  a  proper  case, 
limitabon,  as  oftiu  asserted,  a 
I  this  court,  are  tonndcd  in  [ 
I  i)uhllc  policy — are  arbitral;  ei 
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Among  the  caMa,  on  the  aubject  refemcl  to 
Id  the  opinion  of  the  Commlaalouere  of  Appieal 
in  the  preaent  coae,  are  Awn  t.  Wa*Ringlon, 
W  Teiaa,  207;  Dmghl  v.  Overton,  S5  Texu, 
890;  Momli/  t.  Lee,  37  Texas,  470;  Bmtinck  v. 
lYaniclin.  88  Texas,  468;  Worxl  v.  Wilder,  49 
Texas,  896;  and  Lewi*  v.  Daridion,  62  Texaa, 
807. 

77u  Judgment  of  the  Supreme  OmiH  of  Texa* 

True  cop7.   Teat : 

June*  B.  MoKenoe;.  Ocrk,  Bup.  Cmirt,  U.S. 

Mr.  Jatliee  Brftdlc;  disicnUng: 

I  feel  obliged  to  diascnt  from  the  oplnfon  of 
the  court  In  tliU  cnse.  I  Ihinb  that  when  the 
Statute  of  Limilations  gives  a  man  a  defense 
to  QD  ACtiou,  and  thatdcitose  has absolutcl;  ac- 
crued, he  husa  right  which  Is  protected  bj  the 
Fourteenth  Amendment  to  the  Constitution 
from  legislntive  aggression.  That  clause  of 
the  amendment  which  declares  that  "  so  Btate 
shall  deprive  any  person  of  life,  liberty  or  prop- 
erty without  dueprocessof  law,"  was  intended 
'    protect  every  valuable  right  which  a  man 

s.    The  words  life,  liberty  and  property  are 

conBtitutional  terms,  and  are  to  oe  taken  in 
their  broadest  seosc.  They  indicate  the  three 
great subdiTisIons  of  all  clnl  right.  Theterm 
"'property,"  in  this  clause,  emoraces  all  val- 
OBDle  interests  which  a  man  may  poasesa 
outside  of  himself,  that  Is  to  say,  outsldo.of  ilia 
life  and  liberty.  It  is  not  confined  to  men 
tangible  property,  but  extends  to  every  speclea 
of  Tested  right.  In  my  Judfnnent,  it  would 
be  a  very  uarrow  and  techuicaJ  conetniction  to 
bold  otherwise.  In  an  adronced  dvUIzatfou 
like  ours,  a  Tery  large  pro^rtion  of  the  prop- 
erty of  individuals  Is  Dotvinble  and  tangible, 
but  consists  in  righla  and  claims  agaitut  otbet*. 
'  the  gOTemment  liMlf. 

_ .  _  ...  1  exemption  from  a  demand,  or  am 
Immunity  from  proaecntion  in  a  auit,  la  aa  val- 
uable to  the  one  party  as  the  right  to  the  de- 
mand 01  to  proaecute  the  suit  is  to  the  other. 
The  two  things  are  correlative,  and  to  say  that 
the  cue  is  protected  by  constitutional  guann- 
tlea  and  that  the  other  is  not,  seems  to  me 
tjmoet  an  absurdity.  One  right  Is  as  valuable 
as  the  other.  Hy  property  is  as  much  imper- 
iled by  an  action  against  me  for  money  as  It  la 
by  an  action  against  me  for  my  land  or  mv 
goods.  It  may  involve  and  sweep  away  aU 
Uiat  I  have  In  iho  world.  Is  not  a  right  of  de- 
fenae  to  such  an  action  of  the  greatest  value  to 
me  T  If  it  Is  not  property  In  the  sense  of  the 
ConstituUon,  then  we  need  another  amendment 
to  that  iuBtrument.  But  It  eeema  to  me  that 
there  can  hardly  beadoubtlbat  It  is  property. 

The  Immunltv  from  suit  which  arlaea  by  op- 
eration of  the  Statute  of  Llmitatlona  it  aa  nl- 


uaUe  a  right  as  the  right  to  bring  the  suit  itself. 

It  ta  a  right  foiuidea  apoa  a  "" '  '"^ 

policy.    Btalutea  of  llmJt^oi 


loas  of  evidence  and  the  failing  memorr  of  wit- 
Desaea.  It  is  true  that  a  man  may  plead  the 
Matnte  when  he  Justly  owes  the  debt  for  wtiich 
he  la  aued:  and  this  has  led  the  courts  to  adopt 
strict  rulea  of  pleading  and  proof  to  be  ob- 
aerved  when  the  defense  of  the  itatutes  Is  tnter- 
1.  fiut  it  U,  oevertheleaa,  a  right  given 
4S7 


Mjvihmt  the 

WMj,  M  in  Moe  wiD.  atiugie  mmI  ttke 
sw>T.  I  ifc^  It  a  tkea  a  iful  b^  and 
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B»oa  (rf  Si  )«ain  dmI  goodnaa,  lad  die 
Momlofatigatincf  Hi*  kws. 

A.  EewoC  the  utlNcilin  MHainiBg  tbeTiewa 
irhk^  I  cUertidB  oa  tUt  MO^jedvill  be  le- 


Onthep 


heparpimt»ai6bieet<t  (tototei of  lini- 
I,  <Mi^  Jintua  lUnfaaO.  in  Clarngxtum 
r.  HtOmu;  8  Cnach,  74  [IS  U.  S.  bk.  S,  L. 
«d.  4S!1,  ajK  '■  Hm  Stauie  ol  LtaiaikM 
«M  not  enacted  to  pratMt  penctH  from  daima 
Actitkau  iD  their  oricin.  but  from  aacieDt 
daims.  whether  veil  or  ill  fnmded,  wtaicdHiia; 
bare  been  dbclMrged.  bat  Ae  eridenee  of 
wbkh  hu  breo  knt.* 

Iq  tbe  foUonin;  aaai  the  gateral  iilndple 
b  laid  down,  that,  if  the  Uoie  Hmited  by  uat- 
uie  far  cwdidcdcjd^  a  mit  eipiraa  whiM  the 
Maiute  is  in  force,  and  befoie  the  mit  la 
brotight,  the  Ti.Kbl  to  fannf  the  rait  fa  bund, 
aitd  DO  mibmiuent  statute  raa  renew  tiie  rigbt: 
MflCiiutty  T.  Sprinsrer,  8  BlacU.  5M;  Pna  t. 
V»aitr,  I  HcLeaa,  I4«;  Stipp'r.  Awm.  Slnd. 
647:  Davit  T.  JTiaM-.  a  Hw  a  How.)  183; 
ASS 


such  parmeiit,  i 
h;  aiid,lianD2) 
■afficieat  aod  1^ 
laweaadiaDge 
dimcj,  of  Ibe  • 


to  hare  a  Teste 
danand  made  b 
C3itt  to  la;  dowi 


be  who  has  aatii 
irrived  uainst 
leleaBedfrom  a< 
StatBta  of  Urn 
In  both  cases  U 
■tore  it  woold  b 
the  partiet— •  th 
tlte  Lesiilatnie.* 
429{4MI>. 
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PsiutT  T.  Litis  osTOW. 


(TON.  Jr.,  CoUector  of 
wTRiCT  OF  Detbott. 


JTON.Ja.,  Collector  uf 
DtvTBicT  or  Dktboit, 
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edt  are  bald  to  be  **  gardeD 
duty  of  SI  per  cent  ad  vol- 
gnl-wunel  uid  tnmlp  aeeds 


rcnit  Court  of  the  United 
«ni  Dlatilct  of  Micblgui. 
ti  of  the  caae  soffldentlj 
of  tbe  conrL 
ir.  for  D.  M.  Ferry  &  Co. , 

I,  SelieUor-Qen.,  for  de- 


ifbrd  delivered  the  opln- 

red  In  Uils  suit  is  as  to 
went  tariff  of  duties  on 
I,  certain  mangel-wurzel, 
ige  Medi  are  auliiect  to  a 
I  tai^em,  or  are  free, 
tntea,  as  enacted  in  1874 
,  SchedoJe  M.  p.  480,  2d 
illowiog  provision  as  to 
,  shade,  lawn  and  orna- 

rUwIa,  and  flower  leedB, 
for;  nrden  teed*,  and 
mlninJaDd  horticultural 
iae  provided  for,  tweotv 
I."  In  "The  Free  List," 
d  ed.),  exempt  from  dutj, 
'Beeda:  cardamom,  cara- 
mk,  fennel,  cummin  and 
viae  provided  for.  Beeda; 
17.  chia,  aeasmum,  tugar- 
Ht  trees." 

Act  of  March  8d,  1883, 
t  L.  489),  DOW  aeciions, 
(o  2Sia,  both  Inclusive. 
md  after  July  in.  1688, 
Btiaed  Statutes,  thus  re- 
10  2010,  both  IncIuilTe,  of 
Id  section  2S02,  Sched- 
«3,  li  the  following  pro- 
l>:  "Otrdeii  seeda,  except 
I.  tweotj  per  ecnlum  ad 
Free  List,'' iccUon  2508, 
etlie  following:  "PlanU, 
i  of  all  klodi,  not  othei> 
1  aeeda  of  all  Uoda,  ez- 
wt  nieciallT  enumerated 
Id.  880).    "Seed 


&21). 


UKCUon  3008, 


Schedule  A,  (p.  405>.  a  duty  of  ID  per  centum 
ad  valorem  is  fmpoaed  on  "seeds  (aromatic,  not 
garden  seeds),  and  seeds  of  morbid  growth  "  •  • 
which  are  not  edible,  but  which  have  been  ad- 
vanced in  volue  or  condition  by  refining  or 
grinding,  or  by  other  process  of  msjiufacture, 
and  not  specially  enumerated  or  provided  for 
In  this  Act."  In  "The  Free  LM,"  section  3C08, 
exempt  from  duty,  nre  the  followine  (p.  017): 
""  As  aromatic,  and  seeds  of  mormd  growA 
*  which  arc  not  edible  and  are  in  a  crude 
State,  and  not  ailvanced  in  value  or  condition 


irovided  for  In  this  Act." 
'he  question  involved  depends  npon  tbe 
ining  of  the  words  "garden  seeds;"  and, 
with  a  view  to  determine  whether  that  designa- 
tion in  the  statute  includes  the  seodscovered by 
this  suit,  it  will  be  useful  to  see  what  was  the 
course  of  decisions  by  the  Treasury  Depart- 
ment, under  the  Act  of  1683,  prior  to  the  Im- 
portation In  this  case,  which  was  In  December, 
1884. 

On  November  2, 1888  (29  Int  Hev.  Rec.  410), 
(he  Department  decided  that  flower  seeds  were 
not  to  De  regatded  as  "garden  seeds,"  but  wwe 
free,  on  the  view  that  the  term  "garden  seeds" 
waa  to  be  "  geoerally  confined  to  those  seeds 
which  are  produced  from  edible  plants,  and 
does  not  extend  to  flower  seeds." 

Subaequenlly,  a  collector  exacted  a  da^  of 
20  per  cent  on  pease  Imported  as  seeds,  and  not 
for  consumption  as  vegetables,  and,  the  ques- 
tion bdng  presented  whether  they  were  "gwden 
seeds,"  the  Deportment,  on  November  37.  1863 
(38  Int.  Rev.  Rec.  419).  made  this  ruling:  "The 
general  and  not  the  exceptional  use  must  deter- 
mine the  clasaiflcatlon  of  the  article.  As  a  rule, 
pease,  beans  and  many  other  vegetable  prod- 
ucts ore  more  largely  sown  In  the  field  or  farm 
than  In  the  garden,  although  some  varieties 
may  be  specidly  adapted  for  garden  planting. 
It  is  held  by  the  Department  that  all  pease  and 
beans  imported  for  seeds  are  entitled  to  free  ad- 
mission under  the  provision  in  the  free  list "  •  • 
for  seeds  of  all  kinds  not  specially  enumerated 
or  provided  for  in  that  Act  ■•  "  •  I  may  add, 
for  your  further  Information,  Uiat  the  Depart- 
ment regards  seeds  such  as  barley,  benns,  liceta, 
carrots,  cabboge,  clover,  com,  cane,  grass,  man- 
gel-wurzel, oats,  ODioDS.  potatoes,  pumpkins, 
rye,  tobacco,  turnip,  wheat  and  other  like  prod- 
ucts, as  belonging  to  the  category  of  agricul- 
tural seeds  which  are  not  garden  seeds;  and 
that  seeds  of  the  artichoke,  asparagus,  borecole, 
Brussels  sprouts,  cauliflower,  celery,  cucum- 
ber, »g-pUnt,  lettuce,  leek,  okm,  pulley,  pep- 
ST,  rhubarb,  radish,  salsify,  and  tomato  be- 
3g  to  the  category  of  garden  seeds,  ll  is  im- 
possible to  enumerate  all  tbe  seeds  which  be- 
long lo  either  of  these  divisions  In  detail,  and 
the  above  is  given  for  information  as  to  the 
principle  upon  which  collector  of  custonu 

It  is  thiM  seen  that  these  Instructions  classi- 
fied beet,  cabbage,  mangel-wurzel,  and  turnip 
seeds,  as  free,  IwcMise  nut  garden  seeds;  andas 
not  Kwdeu  seeds,  beckuse  they  were  agricul- 
turaiteeds,  and  were  more  Umly  town  In  the 
field  or  farm  than  in  Iba  garden,  and  becauie 
tbe  general  use  and  not  the  exceptional  use 
muM  determine  the  cUadflcMioa 

18t 
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Od  December  28, 188S,  a  collector  having  ex- 
■Cted  &  duty  on  cabbage  aeeda  and  beet  «eed« 
M  garden  aeeda.  the  Department  (SO  InL  Rev. 
Rec  34),  referring  to  ila  deciiion  of  November 
27,  ISaS,  held  that  the  seeds  were  free,  and  di- 
rected ihe  duly  to  be  refunded. 

On  March  6,  1884,  the  Department  (30  Int. 
Rev.  Rec  77),  held  that  lettuce  aceds  and  spin- 
ach seeda  irere  dutlableu  "garden aceda;"  and, 
on  March  16,  1684  (Id.  95),  ft  held  (hat  uaatur- 
Uam  seeda,  being  geoerallv  planted  In'gardeos, 
^Q^  »»j. — I —  ^^-  ^_i_  a^ 1 — *  — 1-  — 


m  seeda,  being  geoerallv  planted  In'gardeos, 
Iprodnclng  not  only  flowera,  but  seeda  or 
■lies  which,  when  ereen,  are  lajgelv  used  for 
GODking  purposes,  and  in  the  manufacture  o:~ 
ntices  were  dutiable  as  "garden  seeds." 

Afterwards,  a  collector  exacted  a  duly  of  Z. 
per  cent  on  certain  beans,  as  "garden  seeds.' 
On  the  view  that  they  were  the  seeds  of  the 
bean  plant,  and  were  intended  for  food  or  for 
planting  or  sowinr,  the  Department,  on  March 
88,  1884  (80  Int.  Rev.  Rec.  106).  reconsidered 
lo  some  extent  its  rulings  of  November  27, 
1888.  It  held  that  the  beans,  being  edible, 
were  not  within  the  specific  provisions  as  lo 
beans,  which  made  Iwans  not  edible  free  of 
duty;  and  that  they  were  not  vegetables,  but 
were  the  seeds  of  a  vegetable.  On  the  question 
of  whether  they  were  "garden  seeds,"  it  said: 
"In  common  speech,  'garden  seeds'  are  seeds 
used  either  for  plantiog  or  sowing  In  the  gar- 
dens adjacent  to  dwelling-houses,  small  spaces 
of  iaod,  and  in  the  large  spaces  of  land  called 
market  gardens,  lying  about  cities  or  other 
I&ive  plaoes  of  ntunetous  and  condensed  popn- 
latioo.  The  oommon  notion  otgardenseeds  Is 
this,  that  they  are  those  from  which  are  raised, 
In  the  growing  season  of  the  year,  the  vegetable 
products  whldi,  before  complete  maturity,  are 
used  upon  the  table  as  part  of  the  customary 
food  of  mankind,  and  in  distinction  from  those 
seeds  which,  sowed  or  planted  on  a  brosder  scale 
In  tike  fields,  produce  the  vegetables  which  are 
Btoied  for  winter  use  as  food.  Yet  It  is  to  be 
taken  note  of,  that,  by  extended  field  culture, 
there  Is  produced  much  of  the  seed  ---hicb  finds 
its  way  to  market  and  to  sale  as  'garden  seeds.' 
in  the  common  noUoc  thereof  above  stated.  It 
is  not  easy,  therefore,  toaayof  anyimportatloD, 
on  general  prindpleB,  that  it  Is  of  garaeo  seeds 
or  of  field  seeds,  nor  to  frame  a  rule,  on  gen- 
eral principles  and  general  knowledge,  which 
will  always  exactlv  apply.  We  are  constrained, 
therefore,  to  see  if  we  can,  by  Interpretation, 
set  at  the  purpose  of  Congress,  and  if  it  did  not 
mtend  to  charge  the  phrase  'garden  seeds,'  in 

EragTBph465,  with  an  arbitrary  meaning.  It 
B  made  an  exception  of  the  seed  of  one  vege- 
table from  the  general  expression  'garden  seeds. ' 
It  must  have  Dcen  thought  by  CongreflS  that 
there  wasneedof  thatexceptlon,orthatelsethe 
seed  excepted  would  properly  and  necessarily 
be  treated  by  the  administrative  offlcers  of  the 
Oovemment  as  'garden  seeds.'  It  follows, 
then,  that  Congress  thought  that  seeds  like  the 
seed  of  the  sugar  beet  were  'garden  seeds.' 
We  have,  then,  an  idea  of  what  kind  of  seeds 
ConKress    meant  when  It  spoke   the  phra.^ 


as  well  as,  or  In  contrast  with,  ■ 
and  its  seed  nrden  seed  as  well  a 
trsst  with,  field  seed,  surely  the 
legislative  contemplation,  a  gard 
vegetable,  and  the  bean  of  the  mt 
is  the  seed  of  the  bean  plant,  is  a 
as  well  as,  or  rather  than,  a  fleli 
know  that.  In  fact,  the  bean,  as 
bean  plant  or  vegetable,  is  planted  i 
and  is  largely  planted  in  the  field 
former  case,  generally,  lo  be  eaten 
pod,  as  a  green  esculent,  though  s 
with  lima  beaiu,  in  the  form  o( 
the  plant;  in  the  latter  case,  for  th 
of  seed  for  subsequent  planting, 
fn  the  form  of  the  matured  seed 
noticed,  loo,  that  elsewhere  In  thi 
'garden  seeds'  are  mentioned,  thi 
contrast  or  opposition  to  seeds  whi 
the  character  of  beans  or  other  se 
sowing  or  planting  both  in  field 
As,  in  paragraph  M,  where  the  pt 
(aromatic,  not  garden  seeds),'  ai 
morbid  growth;'  and  so,  in  paragi 
seeds  put  In  the  free  list  are  'see 
and  seeds  of  morbid  growtii.'  . 
are  garden  seeds  in  some  of  the  u 
and  as  it  is  to  be  got,  by  Interpr 
Congress  meant  to  Include  sucn 
of  the  bean  in  the  ptu^ise  'garde 
paragraph  460,  the  conclusion  mui 
article  under  consideration  Is  prope 
under  paragraph  405.    This  m 

Sually  to  pease,  and  the  du^  o 
talartm  will,  therefore,  be  exac 
on  entries  of  such  merchuidiae." 

On  November  8,  1884,  the  De] 
Int.  Rev.  Rec.  SUT),  rj  led  that  beet 
bage,  onion  and  tumlp  seeds  v 


'«vdBn  seeds.'  Now,  the  sugar bi 
plant  or  a  vegetable  exclusively,  r 
of  the  growth  of  gardens.    It  Is,  i 


trarr,  rooatly  the  growth  of  the  field  or  of  the 
market  garden.  If  the  sugar  beet  is.  In  the 
view  of  CoogreiB,  a  garden  plant  or  vegetable, 
4M 


27,  186S,  and.  under  the  new  milt 
20  per  cent  was  impoeed  by  Willi 
ton,  Jr.,  Collector  of  Customs  at  Di 
gan,  on  Importations,  by  D.  H.  1 
a  Corporation,  of  mangel-wurzel,  1 
and  cabbage  seeds,  entered  at  the  e 
at  Detroit,  In  December,  1884.  T 
claiming  that  all  the  seeds  were  e 
duty,  brought  a  suit,  in  the  Circi 
the  United  States  for  the  East 
of  Michigan,  against  Livingston 
tM0.40,  which  had  been  paid  as  tbi 
case  was  tried  before  the  court  wit 
and  on  special  findings  of  fact,  th 
that  the  mangel-wurzel  and  tuml 
duty  exacted  on  which  amounted 
were  exempt  from  duty;  and  that 
and  beet  seeds,  the  outy  exacle 
amounted  to  227.80,  were  subject  1 
A  judgment  having  been  entered 
ingston  for  (382,  be  and  Ferry  &  C 
brought  a  writ  of  error. 

The  facts  found  by  the  court,  si 
need  be  recited,  were  these:  "Ttial 
sugar  beets,  are  almost  altogether 
seeds  of  the  kind  in  the  decuratiot 
in  gardens,  for  the  table,  although 
raised  in  fields,  for  cattle,  to  a  lii 
That  mangd-wurzels  ate  cultivate 
fields,  from  seeds  of  the  kind  in  th< 
mentioned,  and  not  in  gardens;  i 
not  used  ss  food  for  man,  but  fore 
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ion  and  Ellla  Wllziiuki,  agtinst  Thomas  Hur- 

eiy,  and  nmored  into  the  Circuit  Counof  the 
Diled  StAtea  for  the  Southern  District  of  New 
Tork,  to  recover  moaeysnoldtothedefeadaDt, 
u  Collector  <a  the  Fort  of  New  York,  between 
April  36,  18n,  and  November  SO,  1871,  aa 
duties  on  seTeml  importaiions  of  uitro-benzole. 
Tbe  defendant  set  up,  in  bis  answer,  that  the 
monejH  received  were  for  lawful  duties,  and 
also  pleaded  the  ali  vearB'  limitation  of  the 
New  York  Sutute.  ITie  suit  was  tried,  remilt- 
ing  in  B  verdict  for  the  defendant,  b;  direction 
of  the  court,  followed  by  a  judgment,  to  review 
which  the  plaintifC  sued  out  a  writ  of  error, 
which  cftme  before  this  court  at  October  Term, 
16^,  and  the  decision  on  which  U  reported  in 
109  tJ.  8.  288  [Bk.  ST.  L.  ed.  SaO].  It  is  there 
slated  that  there  bad  been  doe  protests  and  ap- 
peals to  the  Secretary  of  the  Treasury,  but  that 
no  dedaion  had  been  rendered  by  bun  thereon 
prior  to  the  commencement  of  this  action,  and 
that  it  was  not  brought  until  after  nine^  days 
bad  elapsed  from  the  date  of  the  latest  appeal, 
and  cot  until  after  the  lapse  of  more  than  mx 
years  from  tbe  expiration  of  that  period.  The 
circuit  court  having  sustained  the  bar  by  tbe 
New  York  Statute,  ibis  court  reversed  that 
ruling.  jt 

Tbe  vnse  of  action  arose  while  section  14  of 
tbe  Act  of  June  BO,  1864,  chap.  171  (18  Stat. 
at  L.  314),  now  embodied  in  section  2931  of 
the  Revised  Statutes,  was  in  force,  providine 
as  foUows:  "  On  the  entry  of  any  vessel,  or  of 
any  goods,  wares,  or  merchandise,  the  decision 
of  the  collector  of  customs  at  tbe  port  of  im- 
portation and  entry,  as  to  tbe  rate  and  amount 
of  duties  to  be  raid  on  the  tonnage  of  such 
vessel,  ot  on  such  goods,  warea,  or  merchan- 
dise, and  the  dndable  cost  and  charges  tbeTeon, 
■halt  be  final  and  conclusive  against  all  persons 
interested  therein,  nnlesa  tbe  owner,  master, 
commander,  or  consignee  of  snch  vessel,  in  the 
case  of  duties  levied  on  tomiag^  or  the  owner, 
importer,  condgnse,  or  agent  of  the  merchan- 
dise, in  the  case  of  duties  levied  on  eoods, wares, 
or  meiobandise,  or  the  coela  and  coarges  there- 
on, shall,  within  ten  days  after  the  ascertain- 
ment and  liquidation  of  the  duties  by  tbe 
proper  offlcets  of  the  costoms,  as  well  in  cases 
of  merchandise  entered  in  bond,  as  for  con- 
sumption, give  notice  in  writlne  to  tbe  collector 
op  each  entry.  If  dlssatiafled  with  his  decision, 
•etting  forth  therein,  distinctly  and  speciecailv, 
the  grounds  of  his  objection  tWelo,  and  shall, 
witmn  thirty  days  after  the  date  of  such  ascer- 
ti^nment  and  liquidation,  appeal  therefrom  to 
the  Secretary  of  the  TieMnry,  wboae  dedslon 
on  such  appeal  shall  be  flnd  and  conclusive; 
and  such  veesel,  goods,  wares,  or  merchandise. 
or  costs  and  duwgea,  shall  be  liable  to  duty  ac- 
cording^, any  Act  of  Congress  to  the  contrary 
notwiuMaiiduig,  nnlesa  siut  shall  be  brought 
within  nin^  dm  after  the  decision  of  the 
BecretatT  of  the  TreaBuiy  on  such  appeal  for 
aqy  duties  which  shall  hare  been  paid  before 
the  date  of  such  decision  on  anch  vessel,  or  on 
nich  goods,  wares,  or  merchandise,  or  costs  or 
dutge^  or  within  nfaie^  days  after  the  pay- 
ment of  duUet  paid  after  the  decUon  of  the 
Secretaiy.  Asa  no  cult  shall  be  m^ntalned  In 
BUT  coort  for  the  noomjvt  any duUea alleged 
to  have  been  erroneously  or  illegally  exacted, 
untD  the  dedtlon  of  the  Secretary  of  the  Tieas- 


ury  shall  hajre  been  first  bad 
unlees  the  dedrion  of  the  Seen 
layed  more  than  nlne^  days  f 
such  appeal  In  case  of  an  entry 
of  the  Rocky  Uountaiiu,  or 

months  in  caae  of ' 

tains."    Section  S 
suit  was  brought. 

Section  SOU  o 
amended  by  secdi 
27,  1877,  chap.  69 
in  force  when  this 
follows;  "  Any  p 
payment  under  p 
posBesdon  of  men 
any  oollector,  or  | 
any  money  as  di 
duties  was  not,  or 
by  law,  may  midi 
<a  an  action  at  lai 
jury,  to  ascertain ' 
and  payment  of 
any  excess  so  paid 
allowed  in  sudi  ai 
peal  shall  have  bei 
tion  8981." 

In  view  of  thesi 
this  court,  in  this 
collector  was  bai 
nine^  days  after 
Secretary  of  the 
that,  wlule  a  suit 
expiration  of  nine 
case  there  had  nc 
peal,  the  claimant 
suit  until  after  su( 
It  was  further  held 
tion  died  had  been 
law  action  into  o 
lory  liability,  and 
dents,  by  e^iresf 

the  dme  when 
prescribe  the  pei 
the  right  to  sue 
legislation  of  Co 
exclusive  of  slate 
peared  that  this  si 
under  the  Act  of  C 
that  no  decision  b 
before  this  suit  v 
than  seven  yeats  1 
court  had  applied 
bar,  this  court  r 
awarded  a  new  tri 
resulting  In  a  ve 
direction  of  the 
cordingiy,  to  revi( 
brought  this  writ  < 
The  plaintiffs  p 
matters  and  due 
Secretary  of  the ' 


oadeby 
y  13,  If 


one  on  Jtily  1' . 
1873,  affirming  th< 
The  evidence  com 
tbeTressoryDepi 
dat«s  from  that  i 
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OTk,  which  ktten  were 
meoL  It  WM  conceded 
lOM  letten  wen  the  de- 


Out  the  defenee 

uUng  imder  a  ■UtnCa 
edngtoebowthot 
Di£e^  days  after 
that  tt  did  Dot 
I  been  oonuna- 
I  court,  without 
dity  of  the  evi- 
I,  Id  addition  to 
yeti,  must,  aa  a 
sTj,  show  either 
It  within  ninety 
on  the  appeal,  or 
ledeion,  and  the 
be  expiration  of 
,  The  plaintiffs 
then  culed  as  a 
nd  asked  him  if 

the  Secretary  on 
by  the  defendant 
eilal.  it  was  ex- 
eptnd.  The  de- 
dedsJooB  In  evl- 
•bjected  OD  the 
B  oblactloD  was 
xptoa,  and   the 

rfenc^t,  on  the 
:  a  natatory  one, 
)d  with  theitat- 
itiiSs  excepted, 
dilon  of  ute  col- 
to  the  rate  and 
U  a  spedflc  pro- 
lin  ten  dafs  after 
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thirty  days  afl 
I  tbe  Secretary '__ 
jonclndTe  unless 
'  days  after  such 
paid  before  " 
ITS  after  the 
oecision;  ant 
edsiovontheap- 
ayedV^thet' 

incumbent  n 
■  to  recover,  i 
aatatatoiTco 
iton  action  i 
;  only  doe  protest 
)Dtbe«>pe«l,  and 
letlinelliniledby 
welse  that  there 
TOwxibed  time  af - 
e  decialoa  on  the 
r  At  record  In  the 
)  Is  shown  in  the 
Lied  to  the  coUec- 
gr  Itself  being  the 
Xter  of  reconl  In 
there  or  at  the 
always  didt  In- 
td  the  Importer, 
ss  taken,  can  al- 
pine his  salt  after 
ned  after  tbe  ap-  1 


peal,  although  he  has  not  beard  of  a  decision, 
being  thus  certain  that  he  will  hxn  broiuAt  It 
wltUn  the  time  preecribed  after  a  poedbM  de- 
cision. 

Hie  conditions  Imposed  by  the  statute  can- 
not, any  of  them,  tie  r^arded  as  matlffiv  a 
failure  lo  comply  with  which  most  be  {deeded 
y  the  defendant  as  a  statute  of  limitation.  The 
[gbt  of  action  does  not  exist  Independently  of 
be  statute,  but  Is  conferred  by  it.  There  is  no 
rleht  of  action  on  showing  merely  tbe  payment 
>I  tbe  money  as  duties,  and  tliat  the  payment 
ras  more  than  the  law  allowed,  leaving 
any  statute  of  llmliation  to  be  set  up  in  de- 
fense, as  In  an  ordinary  suit.  But  the  stat 
ute  sets  out  with  declaring  that  the  deddon  of 
tbe  collector  ahaU  bo  final  Eud  condudve  against 
all  persona  Interested  unless  certain  things  are 
done.  Tlie  mere  exactloD  of  the  datiea  is,  neces- 
sarily, the  decision  of  tbe  collector;  and,  on  this 
bdne  shown  in  any  suit,  It  stands  as  conclusiTe 
till  tbe  plsintlff  shows  the  proper  steps  to  avoid 
it.  These  stCM  indude  not  only  piroleatand  ap- 
peal, but  tbe  oringing  of  a  suit  witliin  the  time 
prescribed.  Cbey  are  all  successiTely  grouped 
together  in  one  section,  not  only  in  section  14 
of  the  Act  of  1804,  but  In  secUon  3981  of  tbe 
Revised  Statutes;  and  the  "suit"  spoken  of  in 
those  sections  Is  the  "  action  "  given  in  section 
8011  of  tbe  Revised  Statutes. 
The  question  involved  is  analogous  to  the 
le  presented  in  GAaitAani  ▼.  United  Statft,  9^ 
~ .  8.  80  [Bk.  28,  L.  ed.  661],  whidi  arose  under 
section  19of  theActof  July  18, 1866,  chap.  184 
(14 Stat.  atL.  162),  inregardtointemal  revenue 
taxes.  That  set^n  provided  that  no  suit 
should  be  maintdned  iu  any  court  for  the  re- 
covery of  any  tax,  until  after  an  appeal  to  the 
Cominisaionerof  Internal  Revenue  and  his  de- 
dsion  thereon,  unless  the  suit  should  be  brought 
within  dx  months  from  the  decision,  provided 
tbat.if  the  deddou  should  be  ddayed  more  than 
dx  months  from  tbe  date  of  the  appeal,  the 
suit  mlcbt  be  brought  within  twelve  months 
from  the  date  of  the  appeal.  In  that  case 
there  was  an  anessment  of  a  tax,  a  proper  ap- 
peal, a  setting  aside  of  the  assessment  on  ap- 
peal, a  second  asseasmoit,  less  In  amount,  a  pay- 
inenl  of  tbe  second  assessment,  andasult  to  re- 
cover back  the  monev  paid.  But  tbe  suit  was 
not  brouj^t  within  nx  months  from  the  appeal 
taken,  ui3  there  was  no  appeal  from  the  sec- 
ond BssBssment.  The  court  below  havlnir  in- 
strocted  th«  Wy  that  the  statute  Imposed  a 
conditicm  without  which  the  plaintiffs  could 
not  recover,  uid  was  not  merelv  a  statute 
of  Umltation,  and  that  the  plaintiffs  had  no 
rl^t  of  action,  this  court  affirmed  that  ruling. 
It  was  urged  that  the  requirement  of  bringing 
a  nil  witbin  dx  months  from  thededslon  noa 
a  statute  of  limitation,  and  that  the  time  under 
it  could  not  begin  to  run  till  the  cause  of  action 
accrued,  which  was  not  till  the  money  was 
paid,  and  that  time  wh9.  as  to  a  larger  mrt  of 
the  money,  witbin  six  uionths  before  tlie  mil 
was  brought:  and  that  tbe  first  appeal  was  tbe 
only  one  necessary  to  a  right  of  action  because 
the  modified  assessment  was  paid  under  protest. 
But  this  court,  while  holding  that  an  appeal 
from  the  second  nuessmcnt  was  necessary  to 
.f^tbe 
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BulBcient,  tbe  suit  could  not  be  malntdned,  be- 
cause it  wu  not  brought  witblii  six  months 
after  the  dectslou  od  that  spptnl.  The  view 
taken  wu,  that  the  govemmeDt  had,  by  stat- 
ute, as  to  both  the  customs  and  the  internal 
revenue  depaitmeats,  prescribed  the  conditioos 
on  which  it  would  subject  itseU  to  the  Judg- 
ments of  the  courts  in  the  collection  of  iurere- 
Ques;  and  that  the  prescription  of  a  time  with- 
in which  a  suit  must  be  Drought  for  the  pur- 
pose. Is  a  condition  on  which  alone  the  goT- 
ernment  consents  to  litigate  the  lawfulness  of 
the  original  tax. 

We  are,  therefore,  of  opinion  that  the  cir- 
cuit court  properly  held  that  it  was  tncnmbent 
on  the  ptaintiSs.  as  a  condition  precedent  to 
their  recovery,  to  show  not  only  due  protests 
and  appeals,  but  that  the  action  was  Drought 
within  thetlme  required  by  the  statutfi.  This 
they  failed  to  show,  and  it  was  proper  to  direct 
a  verdict  for  the  defendant. 

In  regard  to  the  point  taken,  that,  when  the 
defendant  introduced  in  evidence  the  dedsions 
on  the  appeals,  he  did  not  show  that  they  hod 
been  communicated  to  tho  plaiiASs,  although 
this  case  is  disposed  of  on  the  failure  of  thr 
plaintiffs  to  make  the  proof  necessary  (orecoT 
er,  it  is  ptoper  to  say,  as  the  question  has  been 
at^^ued,  that  we  see  nothing  in  the  stntute  which 
requires  that  the  deci^oo  on  tho  appeal  shall 
be  communicated  to  theclaimant  by  any  action 
of  the  officera  of  the  goveramenL  All  that  the 
statute  requires  is  that  the  Secretary  shall  make 
the  decision.  It  is  to  be  made  in  the  usual 
way  in  whidt  decisions  of  the  departmeni 
made.  If,  in  an  v  case,  it  should  appear 
on  due  inquiiy  of  the  proper  officers,  a  party 
had  been  misled  to  his  prejudice.  In  regard  to 
a  decision  on  an  appeal,  a  different  question 
would  be  presented  from  any  now  before  ua. 

Wt  find  no  trror  in  tht  rtcard  and  tht  j^tdg- 
meni  u  nfflrmad, 

T^rao  OOP  J.    Teat :  _ 

James  H.  HoKeoner.  Oeik,  Sup.  Court,  U.  8. 

Ctted:  lU  D.  B.  MT. 


CHARLES  C.  HARRISON  bt  hh.,  P®*.  in 


(See  8.  CL,  BepOTter*!  ed.,  sn-ffn.) 

Dutiei — ' ' Bans' Biaet^' — eeidenee. 

I.  A  certain  article  of  merchandise,  used  ti 

sunr,  and  muiufBoturert  from  bnnes.  is 
Q  "bone-black,"  subject '       '  "      — 


BClL"  Sul 


m  KM  R.  S.  ui<l  □< 


Idea,! 

:o  Sliow  the  oharacicr  of  tho  anicla  In 
[Xo.  013,1 
Submitttd Not.  18, 18S5.      DeoidedDet.  7,  ISS5. 

TN  ERROR  to  the  Circuit  Court  of  the  Dniiod 
X  Stales  for  the  District  of  New  York. 
The  history  and  facts  of  the  case  sufflclently 

'n  the  opinion  of  the  court. 

~    Henrr  E.  DmTiea  and  Cb»rlea 
un,  for  plaintiffs  * 
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kppear  it 


Mr.  JimMm  BU,teUbrd  deliv 
iOD  of  the  court; 

This  ta  an  action  brought  In  No 
by  the  members  of  the  &m  of  Ht 
meyer  £  Co. ,  against  Edwin  A.  & 
tor  of  the  Port  of  New  York,  in 
State  of  New  York,  and  removed 
cult  Court  of  the  United  Slates  foi 
District  of  New  York,  to  recom 
exacted,  in  Uay  and  June,  1B8T 
2S  percent,  ad  eotown,  on  im; 
diss,  some  of  which  was  invo 
charcoal,"  some  as  "caldned  bt 
as  "burnt bones."  Theduty  wa 
ylewlhnttheartlclefellunderth 
of  bone,  or  ivory  drop  black: 
ad  vaiorem."  in  Schedule  H  of 
the  Revised  Statutes  (p.  478,  Hi 
fendants  contended  toot  it  ft 
Free  List "  in  section  2000.  a 
from  duty  (p.  488,  Sd  ed.),  as  "I 
not  manufactured;  burned;  cs 
or  steamed,"  Schedule  H  of 
474,  ai  ed.)  imposed  a  duty  of 
ad  totowm  on  "manofactuiee 
ivory,  or  vegetable  ivory;"  ai 
List,"  section  2000  (p.  4&,  2d 
from  duty  "bone  dnst  and  bon 
facture  of  phosphates  and  ferti 
trial,  before  a  Jury,  the  eviden 
the  article  in  qoeation,  which 
to  be  used  to  decolorize  ■agar,  I 
manufacturing  h;  that  tt  wai 
Jectinff  bones,  after  they  we 
cleaned,  to  dortractive  distilla 
close  vessels,  until  eveaything  I 
matter  was  expelled,  and  Ou 
residnum,  and  asMrting  the  pi 
sizes;  and  that  caldned  or  bui 
prepared  by  subjecting  than, 
to  the  direct  action  of  fire,  aat 
them  friable,  so  that  they  be 
which  was  not  black.  On  thea 
held  that  the  article  was  not  bu 
bones  and  free,  but  had  bee; 
into  bone-black.  A  refusal  by 
tect  a  verdict  for  the  plaintiffs 
and  it  directed  a  verdict  foi 
which  was  also  excepted  to. 
diet  and  a  Judgment  for  the 
plaintiffs  have  brought  a  writ  o 

We  are  of  opinion  that  the 
free,  nor  liable  to  a  duU^  of  S 
ninnufacture  of  bones,  out  tli 
black,  it  was  liable,  as  "  black 
duty  imposed  on  it;  and  that 
direct  a  verdict  for  the  defend 

Objection  was  made  to  the  i 
deuce  to  show  the  difference  i 
bone-black  and  crude  bone;  ai 
bone-black  and  white  calclnei 
that  between  bone-black  before 
rcfinera  and  after  it  was  spent. 
objection  to  the  evidence.  It  i 
character  of  the  article  In  ques 

Judgment  aMrmad. 

Trueeopy.   Test:  „._^ 


iieji  the  tnistee,  nld  this  tknn  at  public  buc- 
'im  to  the  highest  Udder,  pumunt  to  the  deed 
>[  trust;  sod  at  that  tale  EBlnger  became  the 
porchasar,  at  kSlO  per  acre,  one  third  to  be  paid 
[q  cash  and  uie  balaace  In  one  and  two  jean 
From  the  dal«  of  sale,  nfth  the  privilege  of  pay- 
Ins  fai  cash  the  fliM  of  these  defetrea  Mrments. 
EliBnger  made  the  cash  payment  ana  uie  flrat 
>f  the  deferred  paymenta,  and  executed  to  the 
DustM  bis  promissoiy  note,  or  bond,  as  It  U 
lenned  in  the  record,  fot  (he  aecond  defeired 
inyment,  amounting  to  (7,067.72,  payable  on 
Lhe  80th  of  March  1S6S,  wllb  interest  from 
late,  stating  in  the  Instmmenttliat  the  amount 
■ras  the  deferred  payment  on  the  "Home 
Parm"  <rf  Biyan.  The  trustee  and  the  pur- 
idieser  vere  at  the  time  resldenta  and  cidzcna 
if  Virginia.  The  flrst  and  second  p^ments 
vere  made  in  treasury  notes  of  theCooKderate 
States,  hut  after  the  maturity  of  the  bond  the 
Ihird  payment  in  such  notes 'nasrefused  by  the 
Erufltee,  and  no  payment  in  any  other  cnrrency 
being  made  the  present  suit  was  brought  The 
drcoit  court  was  of  (pinion  that  the  sale  was 
made  with  reference  to  notes  of  the  Confeder- 
kte  States  as  a  standard  of  value;  that  the  fair 
ralue  of  the  property  on  the  day  of  sale  "  was 
the  most  just  measure  of  tecorery;"  and  that 
luch  Talue  was  (SO  an  acre  In  lawful  currency 
\a  the  United  States.  This  conclusion  u  to 
retoe  was  drawn  from  the  fact  that  the  land 
was  assessed  for  taxation  at  that  sum  before 
the  dvil  war,  and  that  during  the  continuance 
of  the  war  its  value  bad  doI  materially  depre- 


Unda  of  property,  yet,  aa  b 
Bncy  was  counteracted  brtbe 

Dotliabletobedeetroyea.anc     . 

1  safer  meanaofinreetmeut than  any  other  kind 
at  prMterty."  It  accordingly  awarded  Judg- 
ment for  one  third  the  Talue  of  the  land  at  the 
time  of  aale,  oatimatlng  it  to  have  been  then 
worth  (80  en  acre  in  lawful  currency,  with  in- 
terest on  the  sum  thus  adjudged  to  be  due,  and 


d  the  "most  justmeaiure  of  recovery," 
the  court  acted  in  conformity  with  a  Statute  of 
Virghila,  passed  on  the  28tb  of  February,  1867 
unending  and  re-enacting  sections  of  an  Act  of 
the  previous  vear  "  providing  for  the  adjoat- 
ment  of  liabiutles  arising  under  contracts  or 
wills  made  between  the  fltM  day  of  January, 
1868,  and  the  tenth  day  of  April,  186S.  ThU 
Act  of  1667  provides: 

Beo.  1.  Tut  in  any  action  or  snit.  or  other 
proceedings  for  the  entoroament  of  any  con- 
tract, express  or  implied,  made  or  entered  into 
between  the  first  day  of  Januaty,  1862,  and  the 
tenth  day  of  Ajnil,  1885,  It  ahaU  be  lawful  for 
dther  party  to  show,  by  parol  or  other  relevant 
testimony,  what  was  the  true  understanding 
uid  agreement  of  the  parthe  thereto,  either  ex- 


press or  to  be  implied.  In  reepect  to  the  kind  of 
currency  fn  wbldi  IIm  same  was  to  be  fulfilled 
DT  performed,  or  with  reference  to  which  as  a 
Aandard  of  value  It  was  made  or  entered  into; 
ind  in  any  action  at  law  or  suit  in  equity  it  sh^l 
Dot  be  necessary  to  plead  the  agreement  spe- 
claUyinordertoadmittuchevldence;  Awsmm, 


Tlstt  wbm  Ae^ 


leU  or  p«fsoa»L  if  the  eo^  tar  wit»  Um* 
iarj  tmt,  the  ]iii7>  OMk  tk^  ^lA*  all  Ae 
**"  '-^  wtae  (rf  Ae  pnifalj 


reoflbe 

.jaofAem 

Sec  2.  Wknerv  tt 
nek  ccMiBet  WIS,  aoeccdiiv  to  ibe  tnKimder- 

fnUmaf  or  poSnMd  fa  Oooleaate  SlitM 
■  adocd  IdIo  vitk  tc'^ 


oontnct  in  Coaledetale  Suia Iiimiiij  : 
fa  tnt  nloe  at  the  time  the^  were  napea- 
irdy  made  or  eotered  inio,  or  at  taeb  other 
dmeaamay  to  tbeoooR,  orif  it  bea  jmycue. 
Id  the  jnrf.  ■eein  ri^  ID  tbe  paiticiilar  can. 

The  jodgmait  a  the  drcoit  ooon  waa  af- 
flnned  I7  the  npreme  cooit  <rf  appeak  of 
the  State,  aDd  to  rerfew  (be  Jn^aient  of  the 
latter  mart  thi»  writ  of  enor  WM  boD^iL 

Jfr.  Jacob  P.  EMager,  in  pcnoo,  and  W> 


t-tTnaij*  rti,tnriiritmAaittinrrrwm 

Mr.  JiuUcB  neld,  after  ttuhig  the  caae,  de- 
Urerad  the  <qiintoii  erf  the  coort,  m  followi: 

The  contract  of  nk,  whidi  is  the  Bab>M!t  of 
otmsideTaliao  fat  this  caae,  wa>  made  in  Tir- 
cLnia,  betweoi  dtizens  of  that  State,  pending 
ue  Ute  dril  war,  umI  with  reftrence  to  note* 
of  the  Cmifedente  Btaiea  aa  ttie  ctandard  of 
value.    Theae  nolea  had,  at  that 


jwitfainthoae 
Statea.  Not  onlr  the  ovdinai7  pnrchaaeB  of 
the  pecwarttt  of  Hfe,  bat  oontiacta  of  ever; 
description,  wbidi  were  to  be  performed  there, 
were  made  with  reference  to  them.  Bachcoo- 
tractH  were  not  invalid  between  the  partieB  be- 
cause p^able  in  tboee  nolea,  wboi  iMt  made 
in  aid  of  the  iosonectioiiaiy  govemmenL  It 
was  so  held  I^  this  court  in  Thorii^it&n  v. 
SinHh,  where  it  was  declared  that  thfff  must 
be  re^nuxled  as  a  cnirenc;  imposed  od  (he  com- 
miioity  by  imaisdble  force:  and  that  tltis  cur- 
rencj  must  therefwe  be  conridered,  in  the 
courts  of  law,  ia  the  same  light  as  if  It  Iiad 
been  issued  b^  a  foreign  government  tempo- 
rarily occupying  a  pert  of  the  territory  of  the 
United  Btatee.  "CootracU  BtipuUtins  for  pay- 
ments in  this  currencT,"  said  Mr.  Ohi^  Ju*tice 
riiBse,  speaking  for  tiie  entire  court,  "cannot 
be  resaraed,  for  that  leason  only,  as  made  in 
aid  of  the  foreign  InTasion  in  the  one  case,  or 
of  the  domestic  insurrection  in  the  other. 
Tbey  have  no  necessary  relation  to  the  hostile 
govcmmeat.  whether  invading  or  Inrargent 
Tbey  are  transactions  in  the  ordinary  course  of 
cMi  society,  and,  though  they  may  indirectly 
and  remot^y  promote  the  ends  of  the  unlaw- 
ful government,  are  without  blame,  except 
wlicD  proved  to  have  been  entered  into  with 
actual  intent  to  further  invaslou  or  insurrec- 
llon  We  cannot  doubt  that  such  contracts 
■tiould  be  enforced  in  the  courts  of  the  United 
Iflales,  after  the  restoration  of  oeaoe,  to  the 


OLe  the  pnaew. -1 
er'a  Hen  &r  the  ibibU  pa 
real  cAade.  The  paopcv^  wi 
bana  and  vaa  km  dnriac  1 
•45.000,  U  which  HBallln 
the  euaitkxi  of  the  deed,  pa 
treaauiy  aote.  For  the  m 
anj  Dole  of  the  f"'  '  ■ 
partiei  woe  both  n«dms  >i 
Stale  The  phiuia  aaaxhi  1 
for  the  fun  anouM  ■  lawi 


oolj  (3,000,  in  lawful  imm 
e(Bitfactnrieea((IS,000  wai 
to  be  paid  in  thoae  Botei.  V 
(o  this  coort  the  qnestioa  wac 

the  admisaihilitj  of  eridence 
■mnnise.  for  tke  payinem  a 
quatifying  words,  was  in  fi 

Ryment  of  other  than  law] 
liMd  Statea.  The  court  1 
deuce  was  admissible,  obaerr 
is  dear  that  a  euuract  to  pay 
tweoi  dtizais  of  any  Stale  ol 
tailing  its  coostinwoDal  re 
Natioul  Government,  tt  a  cc 
ful  mooCT  of  the  Dnited  Stai 
be  modified  or  expUned  bj 
'ilia  equally  dear,  if  in  ai 
coins  or  notes  denominated  < 
authorized  of  diffoent  valne 
iio(ca  which  are  current  here 
that,  in  a  soit  upon  a  conm 
made  in  that  coonliy,  eviden 
milled  to  prove  what  kind  of 
(ended,  and,  U  it  ahoold  tara 
doUan  were  meant,  to  prove 
value  in  lawful  money  of  Uu 
that  such  evidence  does  not  n 
contract,  but  amply  explair 
which,  under  the  general  r 
may  \»  removed  bv  parol  evi 
conrt  added  that  the  people 
States  under  the  Oonfeaeiate  ( 
in  legal  contonplation,  sut 
same  ntnatloii  as  inhatHlants 
countrv  occn[ded  and  control 
Ing  belligerent;  that  contiac 
must  be  mierpreled  and  enfi 
to  the  condition  of  thin; 
of  the  ruling  power,  i 
light  it  was  hardly  leas  than  e 
the  dollars  used  in  the  insurg 
be  considered  Identical  in  kin 
die  dollars  omstitutiDg  th 
United  Stater 

It  hdng  thus  held  that  a  00 
ing  the  war,  in  one  of  the  ins 
tween  parties  residing  therein 
federate  notes.  Is  not  for  tht 
and  that  parol  evidence  is  ad 
that  by  "dollars,"  used  wl 
words  In  a  contract  of  tba 
made,  those  notes  ware  intei 
Important  to  ascertain  and  la; 
nite  rule,  if  possible,  to  deten 
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tfoned  were  referred  lo  as  settled,  although 
T^orinaion  r.  Smith,  was  alone  dted  for  them.  fS 
The  mi^  JvtUet,  after  observing  that  It  had 
long  been  settled  in  this  court  that  transactions 
In  confederate  money  during  the  late  dril  war 
between  tbe  Inbatmanta  a  the  Confederate 
Stales,  within  the  coofederate  lines,  not  In- 
tended to  promote  the  enda  of  the  Confedeiale 
GoTemmeDt,  could  be  enforced  In  tbe  courts  of 
the  United  Statea,  after  the  restoration  of  peace, 
to  th«  extent  of  their  just  obligation,  aiUd:  "It 
Iseqnally  well  settied  that.  If  a  contract  entered 
into  under  such  circumstances,  payable  in  dol- 
brs.  was,  according  totbe  understandlog  of  the 
parties,  to  be  ptid  In  confederate  dollars,  upon 
proof  (tf  that  fact,  the  party  enUtied  lo  the  pay- 
ment can  only  recorer  the  ralue  of  confede- 
rate dollars  In  the  lawful  money  of  the  United 
States." 

In  Kmst.  /htiet.  lOB  U.  8.  183  [Bk.  26,  L. 
e£.  1081],  the  same  doctrinea  were  stated  aod 
followed.  Xr.  Jutliee  Qray,  in  deUvering  the 
opinion  of  the  court,  said:  ''It  la  settled  by  the 
deddona  of  this  court  that  a  contract,  nude 
within  the  sOHSlled  Confederate  States  during 
the  war  of  the  rebellion,  to  pay  a  certain  sum 
in  dollars,  withont  specifyinK  the  kind  of  cur- 
lenCT  in  which  it  was  to  be  pdd.  may  be  shown, 
by  toe  nature  of  the  transaction  and  the  attend- 
ant circumstances,  as  well  as  by  the  language 
of  the  contract  itself,  to  have  conlemplBted  pay- 
ment in  confederate  currency;  and,  if  that  fact 
la  shown,  in  an  action  upon  the  contract,  no 
more  can  be  recovered  than  the  value  of  that 
currency  In  lawful  money  of  the  United  SlaWe;" 
dting  the  cases  of  Tlu>nngton  v.  Smith,  ttipraj 
The  CWMww**  *bto  Gam.  18  Wali  648  [86  U. 


.  bk.  SO.  L.  ed.  IDS],  and  Witminfftan  d 
im  R.  a.  Oo.  v.  Ktng,  tupra.     In  the 


WW- 


ftderaU  Note  Otat,  the  doctrines  of  the  previous 
decisions  were  eUso  stated  and  spjiroved,  but 
the  bonds  there  in  suit  were  distinguished  from 


exception,  were  rendered  by  the  court  with  tba 
concurrence  of  all  Its  membera.  In  the  ex- 
cepted case  only  one  judge  dissented.  It  would 
seem,  therefore,  to  be  no  longer  open  to  quea- 
tion,  that  where  contracts  were  mMo  In  the  io- 
sui^ent  Btatesduring  the  war  between  residents 
of  those  States,  wii£  reference  to  confederate 
notes  as  a  slandiard  of  value,  and  wen  not  d» 
signed  to  aid  the  Insurrectionary  government, 
they  may  be  enforced  in  our  courts:  and  that 
the  value  of  ttae  contracts  is  to  be  aetarmined 
by  the  value  of  the  confederate  notes  in  lawful 
money  of  the  United  States. 

The  measure  of  valuation  adopted  by  the 
court  below  waa  not  in  conformity  with  tbta 
rule.  It  allowed  a  recovery  for  the  value  of  the 
land  instead  of  treasury  notes,  which  was  noth- 
ing less  than  inhstitnting  for  theooatractof  the 
puties  a  new  and  dillerent  one.  The  statute 
of  the  Stale  which  permitted  this  estimate,  when- 
ever the  court  mi^t  think  that  the  (air  value 
of  the  proper^  would  be  "the  moat  Just  meaa- 


lalatnte.  It  foUowa  that  the  hidgmant  must  u. 
reversed  and  the  case  remanded  for  a  new  trial, 
in  which  the  plaintiff  will  be  permitted  to  re- 
497 
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romlseof  them,  the 
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e  ioconaialent  with 
)  value  of  contrscti 
tatnred  near  the  cl 

the  Confederacy. 

therefore,  that  on 
irill  be  allowed  to  i 
I  value  of  confedi 
nnd  was  payable,  t 
xof  tta  eiecotlonii 
I  Btatea. 
rwd  and  eavm  remat 

TEBt: 

,  HoSenneT,  C3«A,  I 


SNNET,  Tmatee 
Bktak,  Ptif.  m  A 

ICOB  P.  EPTING 
8.  C  Baporter^  ed. 
tdiction— federal  g* 


[No.  Bl«.] 

Mb«r  10,  U,  188S. 

btrl.lSSS. 

t  to  the  Bnp«ne  O 
ite  of  Tlrginia. 
,  OomptoB.  for  pi 
>b  P.  EfllnK«r> 

ury,  for  defendant 

et  n«ld  delivered 
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power,  whether  the  luaal  mode  1m  acluAlly  o) 


r,  Owk.  Bnii.  court,  U.  8. 

m  CAB  COMPANY, 
D   RAILWAY   COM- 

BTAL. 

n — Migationtfnetewiu- 
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S 
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rtlSln 
iTthe 

lotlie 
hbMl. 
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'colt  Comt  of  the  ITnlUd 
n  District  of  MImoutL 
I  of  the  CMC  fDllj  ap- 
be  court. 

1MW1,  for  appellant: 
■cnri  Padlfc  Company 
■ol  b7  ownership,  or  at 
'otberwlM,"  Is  the  sver- 

ua 

tiul  right  and  power  of 
B,  Id  a  giTcn  caae  they 
to  act  aa  mere  agents  of 

wmpoM  the  compuiy; 
r«cton  asd  offlcenare 
tot  the  management  of 
— itial  to  ita  exiateoce 


'er  admlnisterad  In  any 
ekboldet*.  A  court  of 
llh  the  axanUc  of  tbla 


predM  Btalua  presentnl  bv  ihe 
bill.  The  oBWnsible  officers  of  the  Iron  Jioim 
Itia  are  mere  agents  and  cniployeea  of  Ibc  Jilie- 
BOori  Pacific.  The  oatenEible  WepcadeQceof 
the  Iron  Hoimlaln  road  is  merely  colorable.  lU 
aeparale  oreanization  is  a  mere  disiniise.  All 
administratiTe  authority  Is  actually  e:terclsed 


Mr.  C^Jviliee  WaJte  deUrered  the  opln- 
ton  of  the  court: 

Thii  is  a  suit  in  equity  brought  by  Pullmao'a 
Palace  Car  Compaoy  to  in]cdn  the  Hissouri 
Pacific  Railway  Company  and  tbe  Bt.  Louis, 
Iron  Houutaio  and  Boutbem  Railway  Com- 

Einy  from  discontlDuing  the  use  of  tbe  dntw- 
g-room  can  and  aleeping  cataof  the  Pullman 
Company  on  the  line  of  the  Bt.  Louis,  Iron 
Hountoln  and  Southern  Company;  fromicfuH- 
iug  to  haul  mich  cars  on  passenger  trains  run- 
ning on  such  line;  and  from  contracting  with 
aoj  other  persons  for  supplying  like  cars  for 
that  use.  The  court  below  dismissed  the  bill 
on  demurrer,  and  from  a  decree  to  that  effect 
this  appeal  was  takoi. 

The  case  made  by  the  bill  is  tn  substance 
this: 

On  the  8th  of  March,  1BT7,  the  Missouri  Pa- 
dllo  Railway  Company  was  a  Missouri  corpo- 
ration owning  and  operating  a  railroad  between 
St  Lonis  and  Kansas  City,  and  Pullman's  Pal- 
ace Car  Companv,  an  Illinda  corporadoa,  en* 
gaged  In  the  baaiDeaB  of  manufacturing  draw- 
mg-room  cart  and  alee^dng  cars,  and  hiring 
them  to,  or  otherwise  arranging  with,  railway 
companies  for  their  use  upon  railroads  under 


mas  Company  agreed  lo  Ornish  the  Missouri 
Padflc  Company,  for  fifteen  years,  upon  cer- 
tain specified  terms,  with  dniwlng-room  and 
sleeping  cars  sufficient  to  meet  all  tbe  rcoulrfr 
ments  of  travel,  and  the  Missouri  Pacific  Com- 
pany agreed  "  to  houl  tbe  same  on  the  passen- 
ger trains  on  its  own  line  of  road,  and  on  all 
roads  which  It  now  conlrolt,  or  may  bcrenftcr 
control,  by  ownership,  lease,  or  oLbcrwiw." 
TheRailway  Company  alsoaareed  Ibat  the  Pull- 
man Company  "shall  hare  the  exclusive  ri^Ut, 
for  a  term  of  fifteen  years  from  the  date,  •  •  • 
lo  furnish  for  the  use  of  the  Railway  Cotnpanv 
drawing-room  or  parlor  and  sleeping  can  on  ull 
the  passenger  trains  of  tbe  Railway  Compnny, 
and  over  its  entire  line  of  railway,  and  on  nil 
roads  which  it  controls,  or  may  Iicreafler  con- 
Irol,  by  ownership,  lease,  or  oiberwise,  •  "  • 
and  that  It  will  not  contnct  with  any  other 

Crty  to  run  said  class  of  can  on  and  over  snid 
at  of   road  during  said  period  of  Sficen 

Sometime  during  tbe  snmmer  or  autumn  of 
1620,  and  as  early  aa  October  7,  the  Missouri 
Pacific  Company  "consolidated  with  itself  cer- 
tain other  companies,  under  the  laws  of  Mis- 
souri, retaining  its  former  ntme;  and  •  •  • 
said  consolidated  company  assumed  all  tbe  ob- 


BuFBKMS  Oomr  or  vn  ITxttbd  Statu 


TT«r  nMd.  together  wHb  otlwr  coMoBdtfed 

Tbe  St.  Loaii,  Iron  Hoimuio  and  Sontbeni 
SwlwBy  Compuij  fa,  sod  for  dudj  ^eua  haa 
been,  a  coiponUkm  owniDg  and  opentuig  a  tbO- 
nad  from  Bt.  Loub,  in  a  louUiwesterij  dirao- 
tfon,  to  Tesarkana.  OntbeBOthof  Nonmber, 
1871 .  that  Company  entered  into  a  ooDtract  with 
the  Pullman  Companr,  similar  to  the  one  with 
the  Hinoori  Fame  Company,  for  the  hanUng 
of  the  PoUman  can  on  Ita  line  ontQ  Norember 
M,  1881. 

In  or  about  the  mootli  of  December,  1880, 
the  Hiaeonri  Padflc  Company  "acquired  and 
becanM  the  ownor  of  more  than  a  majority  of 
the  stock  of  aald  St.  Loida,  Iron  Honntainand 
Southern  RaOwar  Company,"  and  this,  aa  the 
hill  aD^ea,  was  £ne  "with  the  intent  and  por- 
poae  of  controlling  the  managemnt  and  admln- 
btration  of  the  aald  St.  Louts,  Inm'  Hoant^n 
and  Southern  Bailwa^  Company,  am'  '     "'" 

pnrpoaeof  gnbordioabogiineSeci,  Ih 

Louis,  Inm  Honntain  and  Southern  Railway 
Company  and  the  lOMonrl  Fadflc  Railw^ 
Company  to  the  tame  management  and  cmtrol, 
and  of  running  and  operating  mid  nwdaaaone 
line,  and  in  the  interest  of  the  Hisaouri  FacIBc 
Railw^  Company.' 

Since  that  time  the  IObsooiI  Padflc  Company 
has  acquired  all  but  about  1,795  of  the  220,6^ 
ehsits  of  the  capital  stock  of  the  St.  Louis,  Iron 
Mountain  and  Southem  Company.  Five  of  the 
directors  of  the  Missouri  Paofic  are  alao  direc- 
tor in  the  SL  Louis,  Iron  Mountain  and  South- 
ern Company,  and  the  two  roads  are  operated 
under  (he  same  general  management  The  gen- 
eral ofQces  of  ue  two  Companies  are  kept  to- 
gether, and  both  roads  are  managed  substan- 
tially by  the  same  persons.  AUtbiswaabrou^t 
■bout  and  done,  as  is  alleged,  in  pursuance  of 
an  arrangement  between  the  Missouri  Pacific 
Company  and  persona  who  were  at  the  time  the 
holders  of  nearly  all  the  stock  of  the  St.  Louis, 
Iron  Moantain  and  Southern  Company  "for  the 
transfer  of  the  ownership  and  control  of  the 
franchises,  property  and  business  of  said  last 
named  corporation  to  the  said  Missouri  Pacific 
Ballway  Company,"  It  being  port  of  the  ar- 
rangement tliat  the  "  stockholaere  of  the  said 
St.  Louis,  lion  Mountain  and  Southern  Rail- 
way Company  should  not  devest  themselTea  al- 
together of  ibeir  Interest  In  the  francliiiea,  p 

erty  and  business  thereof,  but  that  th^  sh<. 

place  the  same  under  the  control  and  manage- 
ment of  the  said  Hisaouri  Pacific  Railway  Com- 
pany, by  the  method  of  the  transfer  of  their 
stock  In  said  St.  Louis,  Iron  Mountain  and 
Southern  Railway  Company  to  the  said  Mis- 
souri Pacific  Rulway  Company,  and  retain 
their  Interest  therein  dt  recelviog  in  exchanee 
therefor  the  stock  of  the  said  Husotiri  Pacmc 
Railway  Company,  In  the  praportion  nf  three 
shares  of  the  stock  of  the  Hissonil  Pacific  to 
four  shares  of  said  St.  Lonis,  Iron  Mouolaiu  and 
Southern;  anditwasnnderstood  that,  asapait 
of  said  arrangement,  the  stock  of  said  HisBonri 
Padflc  Railway  Company  reodred  in  ezchai 

for  said  stock  of  said  St.  Lonis,  Iron  HoudI 

and  Southern  would  represent  in  the  hands  of 
its  holders  a  comlnned  intneat  in  theproperto 
of  bothof  saldeoiporatloni;  and  that  the  stock 
of  said  St  Lonis.  Iron  Mounts  and  Southnn 
whi<^  was  1^  the  arrangemsnt  aforesaid  ac- 


cndred  by  the  mU  Hisaooii  I 
Company  Aoald  be  retained,  be 
it  to  contnd  the  fnnchlsea,  pro 
Btmat  the  Hid  St.  Lotds,  bon 
Sontben  Railway  Company,  in 


of  the  Hiaaoori  PacUc  Raflwa: 

And  this,  ft  fa  further  allege 

moance  '*of  a  gmeral  purp 

lataa  afonsaid  ofBaid  St.  Loi 

tain  and  Bouthon  Railway  Com 

oontnd  vi  the  said  Mbsoorl  I 

Compel^,  that  they  ml^be  oi 


ksed  upon  con^eraUms  at 

latj.' 

At  the  expiration  of  the  conb 
Pullman  Company  and  the  I 
Honntain  and  Southern  Com] 
ident  of  the  last  named  Compe 
Pnlhnan  Company  that  the  fnrt 
Company  to  have  its  cars  han]< 
of  the  St  Loius,  Iron  Mouniai 
road  wasdenied.and  tliat  the  Rai 
would  cease  to  operate  ftarottd 
the  PuHmaJi  Company. 

As  a  ground  of  equitable  rell 
tains  tlie  following  allegations: 

"  Tour  orator  further  shows 
to  operate  your  orator's  cars  upc 
Iron  Mountain  and  Southern  11 
denial  of  your  orator's  right  a 
plain  and  palpable  violatton  o: 
of  the  contract  between  your 
Minouri  Padflc  RaSway  Com] 
contract  cannot  be  violated  with 
and  moet  irreparable  damage 
that  the  cars  constructed  for  i 
your  orator's  business  are  of  a  ■ 
that  your  orator  has  invested  a 
ital  In  the  construction  and  o\ 
cars;  thatlhebuaineBs  of  your( 
charter,  and  for  which  it  is  inc 
sach  a  nature  that  It  can  be 
throng^  the  ftutnmuntality  of 
character  herein  set  forth  with 
nles  engaged  In  tbe  business  of  i 
passenger  trains;  that  l^  mea 
tracts  it  can  run  through  can 

EInts  and  over  distaoces  far  j 
igth  of  tbe  separate  lines  of  n 
oonvenience  of  the  public:  and 
ing  and  eitforcement  (d  such  coi 
importance  and  relation  to  the 
corporate  francUses  of  your  or 

Kolic  convenience;  that  if  sa 
violated  as  i*  threatened  in  t 
hibefore  itated,  tbe  fncUltleB  of 
afores^  will  be  broken  up,  a 
and  estate  of  your  orator,  toth 
many  thousands  of  dollars,  wlti 
andinhereein  such  contracts,  v 
in  valuo,  and  the  corpwate  fra 
orator  jwactfcally  dettroyed;  tl 
the  magnitude  of  the  fnvestmi 
and  tbe  coat  of  operating  audi  c 


'.  Huaotm  Paoifio  R.  0<x  68T-S98 

Tide  that  "au;  two  or  more  raJlroad  companle* 
in  this  Blale,  existiof  under  either  general  oi 
Bpeciri  lawB,  and  owning  railroada  constructed 
wholl;  or  in  part,  which,  when  completed  and 
connected,  will  lonn,  in  the  whole  of  in  the 
main,  one  conliDuouslincof  railroad,  are bere- 
~  J  authorized  to  consolidate  in  the  whole  or  In 
he  main,  and  form  one  company  owning  and 
'  controlling  such  continuous  line  of  road,  with 
all  the  powers,  rlghta,  privileges  and  iminunl- 
ties  and  subject  to  all  the  obligations  and  lia- 
I  bilitles  to  the  Slate,  or  otherwise,  which  be- 
longed to  or  rested  upon  either  of  the  compa- 
'   nies  makiiii;Buch  consolidolion."    Inordcrlo 
.  accomplish  such  consolidation  an  agreement  to 
'  that  effect  must  be  entered  into  bf  the  compa- 
'  tties  Interested.    "A  certified  copy  of  such  ar- 
.  tides  of  agreement,  with  the  corporate  name 
I  to  be  asaumed  hj  tike  new  company,  shall  be 
filed  with  the  Secretary  of  Stale  when  the  con- 
!  Bolidation  shall  be  considered  duly  c 


siveevidence  thereof."    "The  board  of  direct- 
iTB  of  the  several  companies  may  then  proceed 
.0  carry  out  such  contract  according  lo  Its  unj 
vlsiODa,  calling  in  the  certificates  of  stock  then 
'  outstanding  in  the  several  companies  or  roads, 
'   and  iBSulngcertificaleaof  atockinthcnewcon- 
I   solicUted  company  under  such  corporate  name 
.   as  may  have  been  adopted."    Rev.  Stat,  Ho. 
I   ld79,  sec.  789.     This  clearly  contemplales  the 
!  actual  dissolution  of  the  old  corporations  and 
the  creation  of  a  new  one  to  take  thdr  place. 
The  new  Company  assumed  on  the  consoli- 
I   datlon  all  the  obllgaliona  of  the  old  Missouri 
■  Pacific.    This  requires  it  to  haul  the  Pullman 
cars,  under  the  contract,  on  all  roads  owned'or 
controlled  hy   the  old  company  at  the  time  of 
'  the  consolidation,  but  it  does  not  extend  the 
operation  of  the  contract  to  other  roads  which 
the  new  companr  may  afterwards  acquire.  The 
power  of  tbe  old  company  to  get  the  control  of 
.  othcrroads  ceased  when  itscorporateexiatence 
came  to  an  end,  and  the  new  Company  into 
which  Its  capital  stock  was  merged  bv  the  con- 
solidation undertook  only  to  assume  its  obliga- 
I  tioiia  as  they  then  Blood.    Itdid  not  bind  itself 
to  run  the  cars  of  the  Pullman  Company  on  all 
.  the  roads  it  might  from  time  to  time  itself  con- 
trol, but  only  on  such  as  were  controlled  by  the 
old    Hissouri    Padflc.    Contracts    thereafter 
made  to  get  the  control  of  other  roads  would 
be  the  contracts  of  the  new  consolidated  Com- 
pany, and  not  of  thoee  on  the  dissolution  of 
which  that  Cnmpany  came  into  existence.    It 
follows  that  the  present  Hissouri  Pacific  Com- 
pany la  not  required,  bv  the  contract  of  the  old 
company,  to  haul  the  Pullman  can  on  the  road 
oi  toe  St.  Lonls,  Iron  Hountaln  and  Soutbeni 
Company,  even  if  it  does  now  control  that  road, 
within  the  meaning  of  the  contract. 

We  are  also  of  opinion  that  the  raQroad  of 
the  St.  Louis,  Iron  Mountain  and  Southern 
Company  Is  not  controlled  by  tbe  present  His- 
souri Pacific  Company  in  such  a  wavaa  to  re- 
quire that  Company  to  haul  the  Pullman  can 
over  It,  if  the  contract  is  binding  on  the  new 
Company  to  the  same  extent  it  would  be  on  tbe 
old  were  that  companr  still  In  existence  and 
standing  In  the  place  of  the  naw.  Confessedly 
the  St.  Louis.  Iron  Hountaln  and  Southern 
Company  keep*  up  Its  own  corporata  organiza 
8S  Ml 


.  Bowiua  T  CHiOAflo  &  N.  W.  R.  Co. 


Ull-eiO 


1,  for  plaiotifls  In  error. 
>r  defcndaot  in  error. 
illfl-Oen,  of  Itnca.  also 
;  of  tbc  podtiOD  of  tlie 


Ute  delivered  the  opin- 


,  u^ainst  tbe  Clticn^  & 
,y  Company,  bq  UlinoiB 

ttwecu  Chicago,  IlllDOis, 
wa,  to  recover  damages 
orapany  Co  receive  and 
^  of  beer  from  Chica^ 
'  OD  the  line  of  ita  roaa, 
rhere  are  two  counts  Id 

same  cause  of  action, 
1  that  the  dalllages  sus- 
OO.  The  suit  was  bezun 
the  declaration  was  Bled 
)  were  filed  b;  the  Com- 
ing up  as  an  excuse  for 
ing  tne  goods,  a  statute 

a  penal  offense  for  any 
noniDgly  bring  within 
itig  liqoors  for  a  person 
roper  certificate  author- 
I  articles,  and  tbat  the 
certificate,  and  the  beer 
'  transportation  was  an 
hin  the  meaning  of  the 
'  TAa.y  the  plaloUSs  de- 
and  on  the  11th  of  the 
idr  dedaratioD,  b;  leave 
Kieaae  the  damages  de- 
le  demurrer  to  the  pie 
une  daj,  and  on  the  3 
ilation  waa  Qled  in  the 

ted  and  agrued  by  and 
parties  hereto  tl^t.  In 
if  tbia  cauM  to  be  Irana- 
B  Court  of  the  United 
I  court  iball  onlr  trans- 
»rd  the  amended  dcclo- 
'  towd)  damnvm  to  be 
or  the  derendant  to  aald 
ith  the  demurrer  thereto, 
Durt  thereon." 
the  18th  of  July,  Judg- 
^vor  of  the  defendant. 
nt  this  writ  of  error  waa 
hero  October  21.  At  a 
he  cause  wa*  submitted 
cd  briefs. 

lis  record  It  ii  apparent 
matter  In  dispute  la  not 
Miction.  It  ii  now  well 
ction  in  ail  action  npon 
iremed  by  the  value  of 
lispute  In  this  court,  as 
«oord.  aitd  not  by  the 
«  prarer  for  Judgment 
1  Wall,  887  (flaTj.  8. 
tiatker  t.  Barmrd  Firt 
U.  8.  241  [Bk.  28,  L. 
iard,  »7  U.  8.  3M  [Bk. 


L.  ed.  11081:  Tinttman  v.  National  Bank, 
__.  U.  8.  6  [Bt  25,  L.  ed.  530];  Bankiiw  A^ 
meialioK  v.  Imuran^  Attoeiatiott,  102  U.  S.  121 
[Bk.  26,  L  ed.  45];  Hilton  v.  Dicktium,  108  D. 
8.  174  [Bk,  27,  L.  cd.  891];  TTu  Jeue  WiUiam 
ion,  Jr.  Id.  809  [Bk.  27,  L.  ed.  781];  Jenneuv. 
Citizen^  National  Bank  of  Some,  IID  U.  S.  03 
[Bk,  28,L.  fd.  97];  WebtlfTY.  Buffalo Iiuuranet 
Company,  Id.  888  [Bk.  28,I/.ed.  178];  BradOrta 
Oo.  V.  HiggiTU,  112  U.  B.  287  [Bk.  28,  L.  ed. 
715],  As  was  said  In  IMltm  v.  Didcituon, 
"  It  is  undoubtedly  true  that  untU  it  is  in  some 
way  shown  by  the  record  thai  the  sum  de- 
manded is  not  the  matter  In  dispute,  that  sum 
will  govern  in  all  questiona  of  Jurisdiction, 
but  it  is  equally  true  tWt,  when  It  is  shown  that 
IbcEum  demanded  is  not  the  real  matter  In  dis- 
pute, the  sum  shown,  and  not  the  sum  de- 
manded, will  prevail."  Here  the  suit  Is  to  re- 
cover damsges  for  not  transporting  from  Chi- 
cago to  Klarshalltown  one  thousand  kegs  of 
beer.  There  are  no  allegations  of  special  dam- 
age or  malicious  conduct.  In  the  original  dec- 
laration the  claim  was  for  only  tl,200,  and  It 
was  not  until  Ibe  case  was  actually  decided,  or 
about  to  be  decided  on  its  merits,  that  applica- 
tion was  made  for  leave  to  Increase  the  amount 
of  the  demand.  Then  It  was  manifestly  doite, 
'  '*  in  the  expectation  of  recovering  more  than 

I  orif^nally  claimed,  but  to  give  color  to  tbe 

turisdiction  of  this  court.  As  It  stands,  the  ci " 
)  not  ~  

thato: 


A  of  o_     

it  was  apparent  from  tbe  whole  record  thai  In 
no  event  could  there  be  a  recovery  except  for  a 
much  less  sum.  Under  these  diciunstaDcea,  the 
court  did  not  hesitate  to  dismiss  the  cause,  for 
thi>  reason  that  it  waa  clear  the  amendment  waa 


file,  taken  in  oonnecUon  with  the  ttme 
made,  shows  unmistakably  the  pnrpoM 
of  the  amendment  was  to  make  a  case  for 
our  jurisdiction.  In  Smith  t.  Oreailiov,  lOS 
U.  S.  ees  [Bk.  27,  L.  ed.  1080],  the  action  br 
gun  in  a  state  court  was  trespass  for  taking  ai  ' 


On  the  removal  of  the  case  to  tbe  Circuit  Court 
of  tbe  United  Stales  it  waa  remanded,  on  the 
ground  that  the  case  waa  not  one  arising  under 
the  Constitution  or  laws  of  the  United  States. 
Thla  we  decided  was  error,  and,  therefore,  re- 
versed the  order  to  remand,  but.  In  doing  so, 
remarked,  that,  "if  the  circuit  court  had  found, 
as  a  matter  of  fact,  that  the  amount  of  the  dam- 
ages staled  in  the  declaration  was  colorable, 
and  had  been  laid  beyond  the  amoimt  of  reason- 
able expectation  of  recoverr,  for  the  purpose 
of  creating  a  case  remoyaDle  under  the  Act 
of  Congress,  •  •  •  the  order  remaoding  It  to 
the  state  court  could  have  been  rastalDed." 
This  was  said  in  reference  to  tbe  requirement 
of  the  Bemoval  Act  of  I87S,  which  bmlta  the 
jnrisdlcUoD  of  the  dicuit  courts,  under  such 
circumstances^  to  cases  "where  the  matter  in 
dispute  ezcseds  *  ■  ■  the  cum  of  |B00,"  but 
it  is  equally  applicable  to  appeals  and  writs  of 
eiror  Vt  this  court  where  our  Jurlidictloa  de- 


•W-eO»  SmaiiM  CotniT  o 

pends  OD  the  moDejr  rnlne  of  ihe  taaiter  in  dis- 

It  Is  sagmted.  bowem,  Uut  tbe  ewe  folle 
wllhln  Ibeionrth  gabdivisinii  of  sectkni  099  of 
Ihe  Revised  Stataiea.  which  fives  thb  cotiirt 
JnriBdiction.  "  witboot  reganl  to  the  turn  or 
raltip  in  dUpnle,"  for  Ihe  review  of  "  tnj  final 
Jadgmenl  al  law  or  flnal  decree  in  eqni^  of 
uiy  circuit  court,  or  of  U17  district  cotut  acting 
I  M  a  circnjt  coort,  in  anj  case  broogfat  od  ac- 
eonnt  of  the  deprivation  of  any  ri^t,  privilege 
or  inunimity  tecnred  by  tbe  Constilaticm  of  the 
TTnited  Statea,  or  any  light  or  {oivilege  of  ~ 
citizen  of  the  tJaited  States." 

The  anlbority  for  irmfcing  this  a  part  of  tbe 
Revised  Stntates  is  foand  in  what  are  known  m 
tbe  "Civil  Rights"  Acts  of  Aprfl  9, 1908. 14  Stat. 
27.  chap.  31,  eecs.l,  3. 10;  May  31.1870. 16 StaL 
144  chap.  114.  sees.  IS,  18.  and  April  30,  1871. 
17  Btat.  13,  chap.  23,  sees.  1.  3.  In  the  original 
rtatntefi  this  prorision  was  applicable  only  to 
ttieparticalar  rights,  privileges  and  tmnmnlties 
therein  mentioned.  In  the  Revised  Statntee '' 
stands  se 

Aets.and , .,,   _. 

rEfeience  to  the  general  rales  of  interpretatiot 

applicable  to  tbe  Tevision.  Wedermil 

»a^  to  consider  now  whether  ft  has,  in  its  pres- 
ent form,  a  more  etlended  meaning  than  it  had 
originally,  becanse.  in  our  opinion,  this  is  noti 
caK  to  wliicb  it  can.  in  any  event,  be  applied 
The  alleeed  rizht  of  which  these  plaintilu  have 
been  deprived  IS  CHK  secured  to  them,  if  seemed 
at  all,  not  by  tbeConstitutioii,  bat  by  that  rrin 
dple  of  general  law  which  requires  a  commoi 
carrier  ta  goods  for  hire  to  cany,  whenever  he 
basked  todoBO,  within  tbe  general  scope  of  bb 
pTDfessed  bosnea^  and  for  a  reasonable  reward. 
It  growl  oat  of  the  daly  which  in  law  a  cutn- 
mou  carrier  owes  to  the  poUic  ot  large,  and  b 
■to  more  secured  by  the  Constimtion  than 
any  other  of  theordinaiT  transadioDsof  bosini 
Whether  the  RaOway  Company  is  excused  fr 
the  performance  d  that  duty  bv  the  statute  on 
which  it  relies  loay  depend  on  tbe  Ccoisiitutioa. 
If  the  statute  is  constitutional,  tbe  plaintiffs  are 
Jeprired  of  the  lizht  which  (hev  would  other- 
wiae  have  bad  In  law,  but  if  not,  the  Railway 
Company  must  carry  for  them.  This,  not  be- 
cause the  Constitution  requires i I. but  because  the 
■tatute  docs  not  furnish  a  sufficient  excuse  foi 
i)pt  cairylag.  Tbe  quftsiioo  is  not.  therefore, 
whether  the  plaintiffs  have  been  deprived  of  ■ 
ri^lt  which  the  ■Constitution  has  secured  to 
them,  but  wbether  ■  right  existing  without  tbe 
Coustitutionbasbeen lawfully  takeaaway.  The 
case  mav  be  one  arising  under  tbe  Coitsdtution, 
within  the  meaning  of  that  term,  as  used  in 
other  statutes,  but  il  b  noT  one  brought  on  ac- 
count of  tbe  deprivatioa  of  a  right,  privilege 
or  iminunity  secured  by  tbe  Coo^tution.  with- 
in the  meaning  of  thb  provbioiL 

Tie  icrit  t^  error  i*  Oitmiati  far  «Maf  ^ 
fmriiOietion. 
True  OOPT.    TeM : 

Janxa  H.  MoEnnar,  Ctek.  8b^  Oomt,  0.  a 

Ctt»l-UtD.&.ML 


WILLIAM  UASSALL.  T 
«. 
A.  W.  WILOOI  I 
(SeeS.C  Hepoctae^ ed. 


1.  In  a  eontimetsj  betweoD  On 
road  mortBan  and  oertaln  cmU 
parlor  UeosTn  ■■  held  that  tha  den 
itor  Is  aepunte  and  dlttlnct.  and 
tloaaf  tEls  court  does  not  exteni 
wboM  sevenJ  decreea  do  not  exa 

I.  Tbe  tnistee  reiaesmla  all  of 
TUs  appeal  H  Uwcefon  theb-  ai 
treated  as  BDah. 

[No.  1008.] 
SubmOttdSin.  £3.  1S8S.   Derid 

APPHAL  from  the  Orcuit  Co 
ed  States  for  tbe  Western  II 
On  molioa  to  diamin. 
The  case  Is  sufHciently  Rate 
Jfr.W.  HmUett  E^illUps. 


unport  O] 


Mr.  Chief  JiufuM  Waite  de 
loo  of  the  court : 
TtMcTonnds  of  the  motion  ti 

1.  That  the  appeal  b  impropt 
name  of  Hassall.  trustee,  as  it 
has  no  interest  in  the  decree ; 

2.  That  the  amounta  involv 
fldent  to  give  this  court  Jurisdi 

The  controversy  is  between  I 
tee  in  a  railn>ad  mortcage,  whi 
a  coit  brau^t  by  one  of  the  bo 
foredoeure,  and  certain  credili 
road  company  claimingsuperi 
mortgaged  property.  The  tru 
the  suit  by  agreement,  snd,  wii 
court,  "  as  a  party  complainnnL 
as  trustee,  he  represents  all  th 
Ibcre  being  no  conflicting  interes 
The  demaml  of  each  creditor  i 
distinct  from  all  the  others.  1 
pends  on  its  own  facts,  and  a  i 
does  not  necessarily  involve  a  n 
other.  The  decree  b  In  favor  c 
separHtely.  Tbe  total  amount 
ooveriea  Is  tt9,043.45,  or  tbereal 
the  appellee.  A-  W.  Wilcox,  i 
gets  more  than  $5,000.  Tbe  m 
erty  has  been  sold,  and  the  quesi 
the  distribution  of  the  proceeds 
claimants  are  each  severally  di 
ment  of  their  respective  claims, 
b  resisting  them  alL  It  the  cid 
tbe  trustee  gets  leas  for  the  bo 
they  are  defeated,  or  either  of 
amount  going  to  the  bondholdc: 
respoodingty  increased. 

It  b  clear  that,  as  to  all  the  c 
aevetal  decrees  do  not  exceed  $1 
cannot  be  dbtingubhed  from 
awf  Tmtt  a>.  v.  Wdierman.  106 
87,  L.  ed.  119],  and  that,  so  far 
it<»s  are  concerned,  the  motion  1 
ba  granted.    With  Wilcox  it  b 


Meurt.  A.  H.  OKrland  and  John  H.  St^ 

«•,  for  appell&Dts. 

Ma»n.  Edmund  Ruidolpli  RobinsiMi 

d  Thomat  C.  Fuller,  for  appellees. 

Mr.  Jwtiee  Woods  delivered  the  opinion 
the  court : 

The  biU  wafl  filed  October  18,  1878,  by 
ennan  R.  Baltzer  and  William  G,  Taaks,  the 
ipellflQts.  against  the  Raleigh  and  Augusta 
ir  Line  Railroad  Companj,  a  corpoistioo  of 
e  State  of  North  Carolina,  and  others,  for 
decree  against  ibe  Railroad  Company  for 
)8,616.62,  with  interest  thereon  from  Novem- 
•X  3,  1868,  that  Bum  being  the  balance  dua 
em,  as  the  plaintiffs  alleced,  for  iron  fur- 
shed  the  Chatham  Railroad  Company.whoea 
ime,  on  December  1,  1871,  was  changed  by 
)  Act  of  the  Legislature  of  North  Carolina  to 
le  name  uoder  which  the  Company  is  sued  in 
lis  case.  The  Chatham  Railroad  Company 
aa  authorized  to  build  a  railroad  from  Ra- 
Igh  to  the  South  Carolina  state  line.  To  help 
le  company  to  construct  ita  road,  the  BtaU 
t  North  Carolina,  by  an  ordinance  of  its  con- 
ention  passed  on  March  11,  1B68,  authorized 
B  public  treasurer  to  issue  to  the  company 
onds  of  the  Stale  for  $1,200,000;  and  by  an 
.Ct  of  lis  General  Assembly,  passed  Aupjst  15 
f  the  same  year,  authorized  the  same  officer  to 
Bue  to  the  company  other  bunds  of  the  Stawi 
ortheadditionalaumoff2.000,000.  Theboodi 
f  both  iMues  were  for  fl,000  each;  were  pay- 
ble  in  thirty  years,  and  were  secured  by  a  liko 
mount  of  bonds  of  the  company  deposited 
fiih  the  public  treasurer,  and  were  also  so- 
ured by  Bialutory  liens  and  by  mortgages  on 
be  franchises  and  pr '-  -'  *•■ 


laving  complied  with  the  conditions  prescribed 
ly  the  Act  of  the  Genera!  Assembly,  tha 
13.000,000  in  bonds  of  the  State  authorized  by 
he  General  Assembly  were  delivered  to  it. 

On  September  1,  1888,  the  defendant,  John 
I"  Pickreli,  who  was  a  resident  of  the  City  of 
^ew  York,  doing  huainesa  in  Wall  Street  as  i. 
Mtiker  and  brolter,  and  being  la  good  credit 
nade  an  offer  in  writing  in  whicn  he  repre- 
ented  himself  and  John  D.  Wbitford,  of 
Iforth  Carolina,  lo  W.  J.  Hawkins,  the  preai- 
ient  of  the  Chatham  Railroad  Company,  to  do 
he  entire  work  on  the  Chatham  Railroad,  such 
ta  grading,  superstructure  and  masonry,  and 
'urnish  all  material  for  the  same,  including  the 
ron  rails,  and  lo  take  the  state  bonds  in  pay- 
neuL  This  proposition  was  accepted  by  resolu- 
aon  adopted  aj  the  board  of  directors  of  the  rail- 
road company  on  September  4,  1868.  The  firm 
jf  Greenleaf,  NorriB&  Co.  and  Charles  Gould, 
of  New  York,  were  interested  with  Pickrell 
»nd  Whitford  tn  the  performance  and  profits  of 
the  contract.  ^  „.  .u 

Having  thui  bound  themnelvea  to  build  tba 
railroad  and  funush  the  Iron,  Pickrell  and 
Whitford  began  negotiadona  for  the  purcliaaa 
of  the  iron  with  Schepeler  &  Co.,  a  Arm  en- 
inced  in  the  iron  trade  in  New  York.  Thi«^2»- 
ter  firm  asked  Baltzer  A  Taaks,  the  plaiDtUfa. 
to  loin  them  In  a  contract  to  Mil  u>e  Iron, 

which  they  agreed  to  do. 

The  parties,  Pickrell  and  Whltlord  on  ooa 


Bautzsx  t.  Kuxmw,  wia.  R.  R.  Oo. 


r  flnt  hcreiDbefoie  writ- 

wler  &  Co., 

I7  John  T.  Schqwler. 

tr  H.  R.  Bftltier. 
F.  PIckrelL 

X&.  Sum." 
ir  ill  execatloQ,  Bo- 
J  of  New  Yott,  on  S^ 
I  pdrtia  who  signed  It, 
IT,  a  Dotarj  pabllc  of 

on  tbe  Mme  dtv,  W.  J. 
Mper  bearing  toe  Mrae 
boTB  mmtioiied-  which 
ring  recital:  "  Whei«aa 
).  and  Baltzer  A  Taaki 

ban  entered  into  an 
ta  herewith,  by  which 
erA  Go.  and  Baltzer  & 
dellTcr,  onceitalD  temu 

Uioiuand  ton*  of  iron 
f.  Pickiell." 
act  Bawklu  atlpnlated 
uea  hundred  bond*  of 
roUna,  each  for  $1,000, 
o  8,000  InclndTe,  which 
he  CootlDental  Bank  of 

■abject  to  107  order  aa 
lam  Railroad  Companf 
n  remain  on  deposit  in 
the  Joint  order  of  tbe 
e  aala  contract,  aatbero- 

ooninct  la  bdng  per- 
a  of  prOTtdlng  for  tbe 
■nd  aa  ncnri^  for  the 
oolract  >•  thodn  pro- 
mite  in  drawing  the  or- 
)r  at  the  tlmea  and  In  tiie 


tb;  provided,  howerer, 
inctiv  underatood  and 
17  deuT«r7  of  laid  bonda 
Mder  for  such  deHveiy 
■aid  omtimoi,  I  am  to 
^  to  pay  tn  money  tbe 
1  contract  tor  the  iron, 
li  deltreiy  of  bonda  la 
1  price;  ■  •  ■  and  upon 
being  made  b;  me,  I 
wttbdiaw  from  deposit 
rwlae  would  hare  been 
ntiact,  and  andi  boods 
le  by  Mid  Continental 
e  presentation  of  such 
such  option  and  right  to 
Un  Ave  days  after  Delng 
piorlded  In  tbe  oontract 
■itiea  of  the  flnt  paR 
nrjoi  boodi  p:innaiit 

preaalj  prortded  that  In 
a  or  any  part  thereof, 
he  port  of  shipment  ana 
dcUTeiy,  all  paymenU 
"--refDn'-"— 


rned  "  W.  J.  HawUni, 
OomA  Company." 
were  designated  tn  tbe 


MT  &  Taaka,  under  this  contract  with  him,  680 
tons  of  Iron  mllo,  and  on  NoTember  2  follow- 
ing. In  three  lots,  2,104  tons.  The  630  tons  de- 
livered October  13,  1868,  were  paid  for  before 
anr  North  Carolina  bonda  were  Issued  or  re- 
cefved  In  New  York,  by  the  check  of  Oreen- 
leaf,  Norris  &  Oo.  for  108,608.48.  This  more 
than  paid  for  the  Iron,  and  left  a  belauce  due 
PIckKll  of  |n,7U.S?,  which  was  settled  with 
him  afterwards.  The  three  dellTerlee  made 
on  November  3,  the  prloe  of  which  waa 
$187,098.78,  were  paid  for  In  part  by  the  check 
ot  Qreenieaf,  Norris  ft  Co.  for  $70,000,  which 
waa  cashed,  leaTlng  a  balance  of  $S2,098.78. 
For  thia  balance  Baltzer  &  Taaka  received  from 
Plckrell,  between  November  2  and  November 
ao,  one  hundred  and  flt^  Nort'  Carolina 
Stato  bonds  of  $1,000  each. 

The  validity  of  the  bonds  or  the  Sute  ot 
North  Carolina,  issued  by  authority  of  the  or- 
dbiance  of  the  Convention  of  Haich  II,  1868, 
and  the  Act  of  the  General  Assembly  of  Au- 
gust 10, 1B68,  having  been  questioned  in  the 
Utter  part  of  the  year  1868,  they  became  dis- 
credited, and  both  the  railroad  company  and 
Pickrell  were  embarrassed  thereby.  The  con- 
ttact  between  Plckrell  and  the  Railroad  Com- 
pany was  cbansed,  and  the  length  of  the  road 
to  be  iiuilt  by  Pickrell  was,  by  contract  dated 
UardiO,  1869,  reduced.  Underthecontractaa 
amended  be  built  tbe  railroad  from  Raleigh  to 
Haw  River,  a  distance  of  thiny  miles,  furnish- 
ing therefor  the  iron  rails.  The  Company  paid 
him  in  full  for  tbe  mils  and  for  constructing 
the  road. 

In  consequence  of  the  embarrassment  result- 
ing to  Plckrell  from  the  discrediting  of  the 
North  Carolina  bonda,  no  iron  was  received  t^ 
blm  after  November  2, 1868.  from  Baltzer  A 
Taaks  on  tbe  contract  of  September  II,  1868; 
and  on  August  11, 1868.  Baltzer  and  TaakB,by 
a  letter  of  that  date  addressed  to  Plckrell,  re- 
leased him,  Mfoiaatliey  wereconcemed,"from 
obllgstlona  of  recdvlng  any  more  iron  under 
contract  dated  lltb  September,  1868.  and,"  they 
added,  "  we  consider  the  same  asckieed."  The 
balance  sued  for  was,  therefore,  for  iron  de- 
livered on  November  2, 1868. 

The  Ull  In  this  case  was  based  on  the  as- 
sumption and  averment  that  the  Chatham  Rail- 
roadCompany  was  a  party  to  the  contract  of 
September  11, 1868,  designated  "A,"  and  that 
all  die  etipuUtlont  therein  made  by  Hcltrell 
were  made  t^  him  for  Um  Railroad  Company, 
acting  by  ita  authorin  and  in  lU  behalf,  and 
that  Oie  Chatham  Rdiroad  Company  was  tbe 
partyof  the  second  part  to  the  oontract,  and  not 
Hclnell;  that  the  oontrsct  waa  to  be  construed 
tcwetber  with  and  as  a  part  of  tbe  agreement  of 
the  same  dale,  signed  by  W.  J.  Hawkins,  Pres- 
ident Chatliam  Railroad  Company,  and  des- 
ignated "  B; "  and  that,  under  the  terms  of 
these  contracts,  the  Railroad  Company  had  pur- 
chased, and  received  from  plalnUitB,  and  used 
twenty-seven  hundred  and  tbirty-fonr  tons  of 
iron  rails,  on  which  there  remaiced  unpaid  and 
dueto  the  plaintiffs  the  sum  of  $98,610.07, with 
Intereatfrom  Novembers,  1868. 

The  bill  prayed  that  tbe  oontract  "A"  might 
be  raformed  and  corrected  by  the  substitution 
of  the  name  of  the  Raleigh  and  Augusta  Air 
Line  Railroad  Company,  formerly  called  the 
Chatham  RaUmad  Company,  for  the  name  ot 


or  tBi  UsiTED  Staisk. 


dimiissed  the  luD,  aw^ 
pMled. 

It  is  pitia  that  tbe  relief  pn 
HBb  bi  tbeirbOl  of  oomplaiiitt 
nnhw  tfaej  cstaUWi  tb«  fact  i 
RaOroad  Coupui;  cootncied 
ponbueof  dob  nib,  aitdti 
ddirend  t^  ibem  u  tlw  lunn 
IkaTc  DM  beta  paid  for. 

Tbe  MgnaaaOa  set  oat  fii 
diow  npoB  Oteir  face  aa^  a 

tbeRa"*^--'  " ' 

failaol 

fnaist  that  taking  o 


ii 


ow  npoB  Oteir  face  aa^  o 
«  Rai&oftd  CompoojKreed 
ilaof  tbepUintiJtB.  Thepl 
"^  -  ■■-'Qgcontnw*.  ■ 
_  .  ttminz  them  u 
agreement  of  the  Railroad  Cci 
tbouaand  tooa  of  iron  from  th 
madeotu.  We  think  otherwi 
tncta  bad  been  written  on  tl 
paper  and  «xecnted  at  the  aac 
woold  not  bavB  changed  the  < 
tbe  parties  unnned.  Beadiii 
it  appears  that  the  plaindA, 
first  part,  sold  andureed  toii 
tea  tboosand  tmis  of  iron  raih 
to  receive  tlie  rails  and  par  1 
tain  price  in  bonds  of  the  Stal 
Una,  and  Hawkins,  as  agent 
Raiboad  Companj,  agreed  1 
other  parties  In  an  caaa  for  tJ 
tbe  bonds  from  tbeir  place  • 
handed  over  to  Pickrdl,  and 
over  to  the  pklotiffs.  In  thli 
of  tbe  Company  to  Ptokrell, 
Pickrell  to  the  plainttfls  for  tl 
paid.  There  is  nothing  In  dtli 
tracts,  considered  sepanitelf 
discloses  anv  contract  between 
theliailroaa  Company  for  the  i 
of  iron.  On  the  contrftry,  c 
contract  for  the  sale  and  pui 
which  the  plaintiffs  and  Scb 
one  part,  and  Pickrell,  on  th 
only  parties,  and  Exhibit  "B" 
did  of  the  fact  that,  by  cc 
plaintiffs  and  Schepeler  &  O 
sell  and  deliver  to?icki«U  b 
of  Iron  rails.  Tbe  Railroac 
not  mentioned  In  contract  " 
it  agreed  to  do  by  oontiai 
unite  in  an  order  for  tbe  bondi 
tiffs  contend  that  the  two  coni 
read  that  I^ckrell,  who,  acco 
"A,"  agreed  to  bny  and  par 
tons  of  iron,  Is  not  to  mtj  Ui 
it,  or  do  anything  which  the 
him  to  do,  but  that  the  Rai 
which  is  not  named  as  a  par^ 
do  everything  which  the  con 
Pickrell. 

On  tbe  theory  that  the  two  o 
conlrect,  to  which  the  Railru 
not  Pickrell  was  a  party,  the 
oenl:  What  was  tbe  necessity  o 
Fidtrell  at  all,  when  it  was  dg 
tbe  ^wident  of  the  Company , 
the  Railroad  CompaDv,  having 
aulborized  to  make  tbe  entire  i 
one  part  of  It  by  one  agent,  ai 
by  the  otberT 

In  tbe  light  of  tbe  sotto 
stances,  tbe  meaning  of  tba 
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contract  were  drawn  under  the  supervision  of 
couiuel  for  the  plaintiffs,  and  tbe  latter  was 
signed  br  tbe  parties  ou  Bcpiember  11.  1868, 
and  Dearly  two  weeks  later  wus  acknowledged 
by  tbem  before  a  notary  public  The  record 
snows  that  the  plaintiffs,  ao  far  as  the  contract 
was  carried  out,  performed  it  precisely  as  its 
terms  required.  The  itod  delivered  waa  de- 
livered to  I^ckrell,  tbe  payments  made  were 
made  by  Pickrell  and  receipted  for  to  him,  the 
accounts  in  reference  to  the  business  were  kept 
in  his  name  on  the  books  of  tbe  plain  tiff  b,  an 
overpayment  made  on  tbe  Iron  delivered  was 
returned  to  him,  and  a  final  setUemeut  and  ad- 
justment of  Che  business,  and  a  statement  ot 
the  account  of  tbe  plaintiffs  nitb  him  ari^ng 
out  of  the  contract,  was  made  nearly  a  year 
after  the  last  delivery  of  iron. 

It  isneceasary,  in  order  to  sustain  their  con- 
tention that  tbe  name  of  Pickrell  was  inserted 
In  the  contract  when  that  of  (he  Railroad  Com- 
pany should  have  been,  for  the  plaintiffs  to 
show  thai  Pickrell  was  tbe  agent  of  the  Qail- 
road  Company,  authorized  by  it  to  make  the 
contract,  and  that  be  used  his  own  name  in  tbe 
contract  instead  of  the  name  of  his  principal. 
There  is  no  proof  in  the  record  to  show  that 
tbe  defendant  Company  ever  authorised  Pick- 
rell to  act  as  its  agent  in  any  matter  whatever; 
on  the  contrary,  it  is  eslabfished  beyond  ques- 
tion that  Pickrell  was  not  the  agent  of  the  Rail- 
road Company.  Tbe  Company  denies  it  in  lU 
answer;  Hawkins,  the  proddent  of  the  Com- 

Kny,  denies  it;  'Whitford,  tbe  associate  of 
[^krell.  denies  it;  and  Pickrell  himself  does 
not  assert  the  contrary,  and  he  swears  he  did 
not,  In  purchasing  tbe  Iron  of  the  plaintiffs, 
represent  himself  or  Whitford  to  be  the  agent 
of  the  Railroad  Company.  There  is  no  proof 
in  the  record  which  tends  to  rebut  this  evi- 
dences on  tbe  contrary,  all  the  dealings  of  tbe 
plaintiffs  with  Pickrell,  the  letters,  accounts, 
pnymenla,  and  settlements  relating  to  the  con- 
tract "A,"  show  that  Pickrell  waa  acting  for 
himself,  and  the  plaintiffs  so  understood  it, 
and  that  the  contract  was  what  it  purports  on 
its  face  an'd  in  all  Its  provislooa  to  be,  namely: 
the  contract  of  Pickrell,  and  not  of  the  Rail- 
road Company. 

If  John  F.  Pickrell,  party  of  tbe  second  part 
In  contract  "A,"  means  tbe  Chatham  Railroad 
Company,  then  the  execution  of  contract  "B" 
waa  a  vain  and  futile  act.  It  is  only  on  the 
theory  that  Pickrell,  and  not  the  Railroad  Com- 
pany, was  tbe  pany  of  tbe  second  part  in  con- 
tract "A"  that  the  necessity  for  contract  "  B  " 
becomes  apparent.  For  the  RaliroRd  Com- 
pany hnving,  according  to  tbe  contention  of 
plaintiSs,  consented  to  the  method  for  ttie 
withdrawal  of  the  bonds  provided  in  contract 
"A,"  It  was  bound  and  protected  thereby,  and 
there  was  no  necessity  for  tbe  prcparalion  and 
execution  of  another  contract,  whereby  the 
Railroad  Company  bound  itaell  to  substantially 
tbe  same  thing. 

It  is  also  apparent  upon  tbe  most  curaoty 
reading  of  contract  "A  that  the  lubatitutlon 
of  tbe  name  of  the  Railroad  Companv  tor  that 
of  Pickrell  would  render  several  o(  Its  provis- 
ions nugatory  and  Impossible  of  execution,  and 
tbe  paper  generally  incangruous  and  absurd. 

But  It  anything  further  were  needed  to  show 
bow  bueless  is  £e  contontlon  at  Ibe  pUlntifb 
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tbftt  Iho  name  of  IMcbell  wu  Inserted  In  the 
contract  "A"  In  place  of  that  of  the  R^hviad 
Company  by  mtBtakeorfniDd,  it  ia  found  In  the 
deposttlon  of  Baltzer,  one  of  the  plaintlfb, 
who  testiflea  that  contract  "A"  wta  prepared 
by  the  counsel  of  the  plidntUfa,  and  that  the 
contracts  "A"  and  "B"  express  In  exact  words 
the  final  agreement  of  the  partJM  with  refer- 
ence to  the  matters  embnced  Uierein. 

Aa,  therefore,  the  contract  expreseei.'  the 
agreement  of  the  parties,  no  oooit  bos  power 
to  change  it.  Conrta  of  equity  may  compel 
partiea  to  execute  their  agreements,  out  have 
no  power  to  make  ogreemenlA  for  them.  Bunt 
T.  Soutmartiera,  1  Pet  1  m  XJ.  S.  Vk,  7,  L. 

ed,  an. 

The  evidence  which  was  offered  of  the  nn- 
deretanding  between  Baltzetoad  Pickrell  that 
the  covenants  of  I^ckrell  were  the  coTenonts 
of  the  Railroad  Company  was  inadmissible, 
Brst,  because  It  is  a  general  rule  that  when  a 
contract  has  been  reduceit  to  the  form  of  adoc- 
ument  or  series  of  documents,  no  evidence  can 
be  given  of  the  terms  of  such  contract,  except 
the  document  itself;  and,  second,  the  Railroad 
Company  could  not  be  bound  by  the  under- 
standing of  other  persons  to  which  it  was  not 
a  party.  The  only  covenant  of  the  Railroad 
Company  appearing  apoo  the  face  of  the  pa- 
pen  was  that  contained  in  contract  "B,"  and 
that  covenant  Baltzer,  one  of  the  plaintiffs, 
and  Hawkins,  who  signed  it  as  president  of 
the  Railroad  Company,  both  testified  had  been 
fuhy  performed. 

The  plaintiffs,  Otereton,  fall  in  the  first  sten 
necessary  to  entitle  them  to  the  relief  prayed 
by  their  bill;  they  show  no  contract  between 
themselves  and  the  Railroad  Company. 

But  their  case  must  fail  for  another  reason. 
The  evidence  in  the  record  shows  conclusively 
tiiat  the  plaintUts  were  paid  by  Pickrell,  in  ao- 
GOrdonce  with  the  terms  of  their  contract  with 
him,  for  all  the  iron  bought  by  Pickrell  and 
used  by  him  in  the  constmctioa  of  the  road  of 
the  defendant  Company. 

It  Is  not  disputed  that  for  the  balance  now 
med  for  Baltzer  A  Taaka  received  from  Pick- 
rell, between  November  S  and  November  SO, 
1866,  one  hundred  and  flftr  North  Carolina 
bondsof  11.000  eadk.  On  November  SO,  they 
reported  in  writing  to  Pickrell  (hat  tbey  bad 
•old  one  hundred  of  the  bonds  at  64  cents  on 
the  dollar,  amounting  lo  tt2,4BS.40,  ftnd  on 
November  81,  that  they  haa  sold  the  remain- 
ing fifty  bonds  for  68}  cents  on  the  dollar, 
amounUagto  (80,006.83,  "producing  to"  his 
"credit,"  198,490.23.  The  proceecE  of  the 
bonds,  with  the  orerMyment  made  by  IMck- 
rell  on  the  first  lot  of  iron  delivered,  more  than 
i^  the  amount  due  on  the  loto  delivered 
November  2,  1868.  Oa  November  28,  1868, 
Baltxer  A  Taaks  stated  their  account  with 
Pickrell,  which  showed  there  was  due  to  blm 
on  account  of  overpayment  for  the  iron  deliv- 
ered $987.44,  and  tola  *um  they  jiald  him  on 
December  28,  1868.  By  a  final  balance  sheet, 
made  out  by  themselves  in  September,  1869, 
mora  than  ten  months  after  the  oonds  were  re- 
ceived by  them,  and  nine  months  after  the 
North  (Voiina  bonds  had,  accordituc  to  the 
averments  of  their  bill,  become  dlscrediled  and 
of  liule  value,  they  credited  Pickrell  with  the 
amounts  for  which,  on  November  SO  and  31, 
ftlO 


E  nHTTED  BTA.T1S. 
1868,1 

soldb 

that  t£ey  had  been  paid  In  full  f 
furnished  by  them.  There  Is 
in  the  MU  that  the  plaintifb  did  i 
hundred  and  flf^  bonds  asthey  raj 
rell  tbe7  had  done,  or  that  they  si 
in  their  poasessloi^  and  there  is  i 
turn  them  either  to  Pickrell  oi 
Company.  These  facts,  oonsldei 
Hon  with  the  further  fact  that  th 
the  sale  of  the  Iron  provided 
therefor  should  be  made  In  N 
State  bonds,  leave  no  ground  f 


the  plaintiffs  have  never,  either  1 
at  any  time,  tendered  back  the 
and  fifty  bonds  of  the  State  of  N 
which  tbej  admit  they  rec^vei 
of  the  iron  fnmished,  or  the  f a< 
eler  A  Company,  who  wera  part 
tract  on  which  the  suit  Is  based, 
parties  plaintiff,  and  without  c( 
Statute  of  Limitations  of  No: 
which  is  pleaded  by  the  Railroad 
are  of  opinion  that  the  plalntlt 
b  <  maintain  thelx  suit,  and  their  1 
elTdltndesed. 
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i-  Oat  Light  Co. y.  Coatday.SSKd.!;  PeopU 
Manhattan  Go*  O.  48  Barb.  186.  ,  ,  . 
Phe  undertaking  of  the  Compuiy  to  f  urnUb 

I  to  aU  the  citlzeoB  who  should  apply  there- 
WE*  a  valuable  and  sufflciont  connidcrauoB 
the  grant  of  tie  exclusive  privilege  of  mak- 

■  and  vending  gaa  to  the  aty  and  citixens  of 

7ai  Light  ft),  v.  QMidai,.  35  Md.  1;  Peopk 
Manhattan  Gat  Co.  45Barb.  136:  Sftqwrdv. 
iMiukee  Oat  Co,  6  Wia.  M6;  Wq/mouth  v. 
nobtcot  Drilling  On.  71  Mb.  SS,  38, 
Ueitri.  Jolui  na«OB  Brown.  Oeorjce  n. 
liTie  and  Wm.  LlBdwy.  for  defendant  ia 

To  prohibit  all  biit  one  favored  individual 
)m  Sgaging  ina  busineBs  which  is  lawful  is. 
ileaa  under  Tegidniate  exercise  of  the  police 
iwer  a  "denying  to  others  of  equal  pnvt- 
ns  "  and  a  "deprlvlnB  of  them  of  UieirrlgbU 

property,"  and  of  their  "liberty."  to  the 
eaniniF  of  the  American  Constitution. 
Cooley.  Const.  Llm.  5th  ed.  843-6,  486.  745; 
iJof^.  40  N.  Y.  Sup.  Ct.  {88  Hun),  878;  5. 

98  N.  Y.  98;  Peopla  v.  Marx.  99  N.  Y.  877; 
wtmonwalth  v.  Baton,  18  Bush,  S12;  iVorio.rft 
Of  Co.  V.  Norwich  City  Oat  Co.  25  Conn.  IS; 
miOi  V.  Burlingam*.  4  McLean,  181;  Berimf 

ffRHUv  74  N.  T.  608;  Butdiert  Umon  Cu. 
:  Or^iOily  a.  Ill  \i.  8.  748  (Bk.  28,  U 

Borne  coorto  have  held  that  the  making  and 
■llinK  of  gas  ia  not  an  unwholesome  and  dan- 
eroiM  occupation,  and  an  exclusive  privilege 
)  make  it  cannot  be  custained,  even  under  the 

Vm?^G«  Liffht  Oo.y.  Sbrvneh  City  Qa*  Co. 
5  Conn.  87;  Si.  Loui*  Oat  Co.  case  19,  Central 
jaw  Journal  801;  Palermn  Oat  Co.  v.  Bradu 

II  N  J.  L.),  8  Dutch,  346;  Jeney  City  Oat  Co. 
:  Jheight,  M  N.  J.  Eq.  348. 

The  grant  of  an  easement,  franchise  or  priT- 
lege.  with  respect  to  the  use  of  atreeW  or  o^er 
lighwaya,  will  be  construed  strictly  and  will 
lot  be  treated  as  exclusive,  unless  words  of  ei- 
ilusion  are  espUcit  and  '■unejiui vocal. 

CliarUi  Biver  Bridge  v.  Warrtn  B^e.  II 
>eL  420  (86  U.  8.  bk.  9.  L.  ed.  778);  High.  In- 
unctions, sec,  BOl;  M.'ffA  Water  Co't  Ap^h 
lOa  Pa.  St.  537;  Eolyakt  Co.y.  Lyinan,  IB  WalL 
112  (83  U.  8.  bk.  26,  L.  ed,  187);  Ftriiluer  Go. 
rhT^Park.  97  U.  8.  666  (Bk.  24.  L  ed.  103^; 
WrightY.  NagU.  101  U.  8.  796  (Bk  25  L.  «!. 
m)Utatt  y.  Oincinnati  Oat  »■  ieOt»o8j- 
m^  NorviA  Oat  Co.  v.  SfoneuA  ft*  Oai  Go. 

T^exciuslve  privUege,"  «  vdid,  could  be, 
md  was,  pro  lanto.  repealed,  under  the  right 
reaerved  to  the  LegUlature.  by  the  Kentucky 
ict  of  1856,  to  amend,  alter  or  repeal  all  legis- 
lative granis  and  franchuea.  _  „     ^    n<» 

GriffiTi  V.  KenfucJcy  Int.  Co.  8  Bush  893; 
Oum^Iond  *  Ohio  H.  B.  v.  Barrma,AQYi^^h^. 
lKvl60(J  609;  Green^eood'v.  Freight  Co.  ua\}. 
&.  'so  (Bk.  26.  L.  ed.  964);  see  al^  ^wton  v 
Comri.  100  U.  H.  561  (Bk.  26.  L  ed.713);  H;"?*' 
V  Naait.  101  U.  8,  796  (Bk.  36.  L.  ed.  K3). . 

The  grant  of  the  esclusive  privilege  herein. 
If  a  contract  at  all,  was  without  any  considcra- 
lion,  and,  therefore,  could  be  repealed  at  any 
"Xlfls^T.  0Toro,9.1^.St.jm;Pl>ilaMphia 
a.  R.  Co-i  Appeal,  102  Pa.  Bt   129;   Aorvich 
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proved January  80,  1867,  a  m 
granted,  to  take  eSect  January 
continue  In  force  for  twenty  ; 
date,  unless  the  City  of  Louisv 
dse  lln  privilege  of  purchasiag 
tablishea  under  the  authority 
charter.  That  Act  created  a  coi 
name  of  the  Louisville  Oas  O 
capital  stock  of  ll.SOO. 000.  Itp 
other  things,  that  such  stock 
"  Srst,  of  &e  stock  of  the  pn 
aa.s  Company,  on  the  31st  of  I 
at  par  value:  secondly,  of  the  i 
and  undivided  proGts  that  the 
own  at  the  expiration  of  the  i 
aaid  fund  to  be  capilaliied  pro  ri 
tt  of  the  present  stockboldcrs,  e 
shares  which  sball  be  paid  in  ca: 
new  stock  may  be  issued  and  t 
Company,  when  required,  to  tt 
capital  stock,  the  sales  to  be 
auction,  after  ten  days'  notice  in 
should  said  stock  be  sold  abot 
such  excess  shall  not  be  capita 
among  the  stockholders,  but  I 
the  first  extensions  made  by  thi 
the  sale  of  said  stock;"  that  the 
ComjMuiy  should  be  to  roiike  an 
the  City  of  Louisville  and  its 
within  two  years  after  its  chat 
it  should  extend  gas  distribud 
lay  down  mains,  and  erect  stre 
tarn  named  streets  in  that  part  of 
extend  mains  wherever  tie  pri 
lights  would  pay  8  per  cent  on  i 
sion,  until  its  entire  capital  was 
gas  works  and  extensions — conti 
the  pipes  and  conductors  alreadj 
with  ibe  consent  of  the  city  coi 
the  pipes  and  conductor  throu 
and  alleys  of  the  dty.  It  was 
that  the  Company  should  put  i 
certain  distances  apart  on  the  str 
were  mains,  supply  the  same 
licht  and  extinguish  the  same. 
city  only  the  actual  cost  thereo 
not  to  exceed  the  averts  chaj 
work  or  service  In  the  Cities  ( 
Baltimore,  Cincinnati,  Chicago 
andtbecbarges  agalnstotber  con 
n«ater  than  the  average  price  In 
Uie  stockholders,  exclusive  of  tl 
ville,  should  elect  five  directors 
eral  council  of  the  city  should 
the  city  might,  upon  the  ten 
charter,  purchase  the  gas  wori 
mate  of  what  they  would  be  tl 
that  liie  charter  should  be  va 
when  accepted  by  those  who  bi 
of  sWck  In  the  old  Company,  al 
erty  should  belong  to  the  new  I 

When  the  Act  of  1867  was  ; 
owned  4,085  shares  of  the  stod 
pany.  All  the  gas  with  which 
then  lighted,  or  which  was  1 
people,  was  supplied  by  that  O 

On  the  22d  of  Januair,  IBI 
passed  amending  that  of  Janua 
preamble  recites  that  tbe  City  o 
the  stockholders  of  the  old  Com) 
ed  tbe  extended  charier,  and  ( 
amendments  embodied  in  thU 
come   part  of  that   chaTt«r. 
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streets.  Tbe  court  of  original  jorlsdiclioD  dis- 
missed the  suit.  Upon  appenl  to  the  Court  of 
Appeals,  tbe  decree  was  reversed,  with  direc- 
tions to  issue  n  perpetual  injunction  rcstroinios 
the  Louisville  0ns  Company  from  claiming  and 
exercising  the  eicla'tive  nght  of  mnnufactur- 
Ing  and  supplying  goa  lo  the  City  ot  Louisville 
and  its  Inhabitants.  This  writ  of  error  was 
sued  out  to  review  that  Judgment. 

Two  of  the  judges  of  the  stnLe  court  held 
that  the  clause  of  the  Bill  of  Rights  ot  Ken- 
tucky, which  deckres  that  "all  freemen,  when 
they  form  a  social  compact,  are  equal,  and  that 
no  man  or  set  of  men  are  entitled  to  exclusive, 
separole  public  emoluments  or  privileges  from 
the  community,  but  in  consideration  ot  public 
services"  (Const.  Ky.  17B0,  art.  10,  g  1:  1850, 
art,  13,  §  1),  forbade  the  General  Assembly  ot 
that  Communwcftlth  to  grant  to  a  private  cor- 

Eiration  tbe  exclusive  pnvile^  ot  monutaclur- 
g  and  distribuliiig  gas,  for  public  and  priviito 
nse.  in  the  City  ot  &uisville,  by  means  ot  pipes 
and  mains  laid  under  tbe  streets  and  other  pub- 
llcwaysof  that  municipality.  Theotherjudges 
were  of  opinion  that  that  clause  did  not  pro- 
hibit a  grant  by  the  State  to  a  private  cnrponi- 
tion,  whereby  certain  privileges  wereconferred 
upon  the  latter  in  consideration  of  its  discharg- 
ing a  public  duty,  or  of  rendering  a  public  scr- 
vice:  that  the  municipality  of  Louisville  being 
a  part  of  the  Stale  Oovernment,  there  was  a 
public  necessity  for  gas  lights  upon  ils  slrccia 
and  in  Its  public  liuildlngs,  almost  as  urgent  as 
the  establishment  of  tbe  streets  thcm.sclves; 
that  the  services  thus  to  be  performed  bv  tlie 
corporation  were,  In  the  Judgment  of  the  legis- 
lalive  department,  an  aaec|uate  consideration 
for  the  grant  to  it  of  exclusive  privileges;  and, 
consequently,  that  tbe  grant  was  a  contract, 
the  rights  of  the  parties  under  it  to  be  deter- 
mined by  the  rules  applicable  to  contracts  be- 
tween Individuals. 

While  the  Judgment  below,  in  view  ot  tbe 
equal  division  in  opinion  of  the  judges  of  the 
slate  court,  does  not  rest  upon  any  final  deter- 
mination of  this  question  by  that  tribunal,  it 
cannot  be  ignored  by  us;  for,  at  tbe  threshold 
of  all  cases  of  this  kind,  this  court  mustascer- 
tnln  whether  there  is  anysuch  agreement  on  tbe 
part  of  the  State  as  constitutes  a  con  tract,  within 
the  meaning  of  the  Constitution  of  the  United 
States.  If  the  services  which  the  Ons  Company 
undertook  to  perform,  in  consideration  of  the 
exclusive  pri vile M  granted  to  it,  were  public 
services,  within  the  meaning  of  theBill  of  Rights 
of  Kentucky,  liien  the  grant  ot  such  privileges 
was  not  forbidden  bv  the  Stole  Constitution. 
In  N.  0.  Oat  Light  Oo.  v.  Lnuitiana  Beat  and 
Light  Producing  aJid  Mantifaeturing  Co.  Fpt"'. 
5 1 6] ,  Just  decided,  it  was  held  that  the  supplying 
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tbe  servicM  performed,  as  the  consideration  for 
the  grant  of  such  a  trantdiise,  are  of  a  public 
nature.  Such  a  business  Is  not  like  (hat  of  an 
ordinarj  corporation  engaged  in  the  manufact- 
ure of  articles  that  may  be  quite  aa  indispen- 
sable to  some  persons  as  are  gaa  li|dits.  The 
former  articles  may  be  mipplled  by  Indlvldusl 


L(niiBTn.LB  Gas  Co.  t.  CinzBKe'  Gai  Light  Oo. 
In  queatioD,  exceeded  Its 


IDT,  granted  Janouy  SO, 
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Co.  T.  Ftilmtt.  109  Id.  257  [Bk.  27,  L.  ed.  m^. 
After  carefully  cousidering  tbe  grounds  upon 
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of  ophiion  that  tbe  Act  of  1869  plainly 
and  franchisee  coa> 


expieasea  theintenljoa  that  tbe  CompaoT  stioult 
enjoy  tbe  rigbte,  piiTfl^es  and  fraocblsee  c 
ferred  by  the  Act  of  IsaT.  as  modified  and  ex- 
tended by  that  of  1869,  without  its  charter  bo- 
Ing  subject  to  amendment  or  repeal  at  tbe  will 
of  the  L^islatnre.    In  ascertaining  the  legia- 


ea  after  January  1, 1869;  for,  the  words  of  the 
Act  of  1869  b«Dg,  in  our  opinion,  clear  and 
unambiguona,  effect  must  be  given  to  Ihem  h» 
cording  to  their  ordinary  stgniflcation.  Tbe 
clause  In  that  Act  declaring  that  "do  alteration 
ur  amendment  to  tbe  charter  of  the  Gas  Com- 
pany shall  be  made  without  the  concurrence  of 
tbe  dty  council  and  tbe  directors  of  the  Qaa 
Company,"  plainly  expressea,  as  we  think,  tbe 
intention  that  tbe  Compon^a  cbarter  ebonld 
not  be  amended  or  repealed  ''at  the  will  of  tbe 
Legislature."  When  the  Lesislature  dec]at«d 
that  there  sball  be  no  alletatian  or  amendment 
without  tbe  concurrence  of  the  dtf  council  and 
the  directors  of  tbe  Company,  It  must  have  in- 
tended  to  waive,  wjth  respect  to  that  Company, 
her  absolute  power  reaerred  by  the  Act  of  18S0, 
of  amending  or  repealing  charters  of  incorpo- 
rations thereafter  gnmted.  Tbe  language  used 
ia  wholly  inconsistent  with  any  other  purpose 
than  to  withdraw  Ita  diorter  from  the  operation 
of  that  Act,  so  far  aa  to  make  the  right  of 
amendment  or  repeal  subject,  not  to  the  mere 
will  of  the  L^islature,  but  in  tbe  first  instance 
to  the  ooDCurrence  of  the  d^  council  and  tbe 
dbwctors  of  the  Gas  Company.  If  then  can  be 
00  amendment  or  repeal  without  tbe  concur- 
rence of  tbe  dtv  council  and  tbe  director*  of 
the  Cnnpany,  toen  it  cannot  be  said  that  such 
omendmoit  n  repeal  depends  entirely  upon 
the  will  of  tbe  Lwislntnre,  as  declared  In  tbe 
Act  of  18B9.  It  was  aa  if  the  L^islatore  bad 
sold:  "As  the  munidpol  government  of  Louis- 
ville and  tbe  Company  ore  agreed,  the  latter 
may  eDl<^  tbe  rights,  ^vUeges  and  franchises 
granted  by  its  diarUr  for  the  whole  term  of 
twen^  years,  unless  before  the  expiration  of 
that  period  the  dty  coundl  and  Its  directors 
coocnr  in  asklDg  alterations  or  amendments, 
whidt  wfU  be  made  if,  in  the  Judgment  of  the 
General  Assembly,  the  public  interests  will  be 
thereby  promoieo." 

8.  Mt  It  is  argued  tbat,  aa  tbe  defendant'* 
charter  of  1807  conferred  upon  It  no  exctudve 
privileges,  the  granting  of  such  privUeges  in 
tbe  Act  of  1809  was  without  oonsideralioa,  and 
Is  to  be  deemed  a  mere  gratuity.  To  this  It  is 
sufficient  to  answer  that,  apart  from  the  public 
servloes  to  be  performed,  the  obli^tionsof  tbe 
Cranpany  were  enUreed  bv  the  Act  of  1869, 
and  Usrlsbtsunder  that  of  1867  materially  lee- 
ssned  and  burdened  In  tbe  following  particu- 
lar* :  Tbe  amended  diarler  limited  the  profiln 
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Sdfkemb  Coubt  of  tkb  Ubited  Btates. 


of  Ibe  Compuiy  to  12  per  cent  per  oniiuin 
OD  the  par  value  of  ila  Stock.  2  per  cent  ot 
nliicb  was  required  to  be  used  for  eitenaionB 
flDd  uot  to  be  capitalized,  except  at  the  end  of 
encli  five  jeon,  while,  under  the  original  char- 
ter, the  onlf  limilatioa  upon  the  prices  to  be 
cliurged  private  consnmoB  was  that  Iheyshould 
not  exceed  the  averafce  Charges  In  Philadelphia, 
Baltimore,  Cindnoati,  Hhicago  and  8L  Lonia  ; 
the  oiDcnded  charter  liiiuted  the  amount  to  be 
nniiiuiily  dialed  the  dty  per  lamp  to  $35,  no 
mailer  what  its  actual  cost  was.  while,  under 
the  original  charter,  the  Company  was  entitled 
to  char^  the  ci^  for  the  actual  coat  of  aupplf- 
inf.  lighting  and  extinguishing  lamps,  not, 
however,  exceeding  the  average  charges  In  the 
before  meotioDed  citiea ;  and,  d;^  the  amended 
charter,  the  Company  was  required  to  extend 
its  mains  when  its  income  from  lights  would 
amount  to  7  per  cent  on  such  extensions, 
while  uDda-  the  original  charter  such  exten- 
siiins  were  not  required  unless  its  income  there- 
from would  pay  8  per  cent  These  conces- 
sions upon  the  part  of  theCompany  seem  tot 
of  a  substantial  character,  and  constituted 
sufficient  consideratioa  to  uphold  the  grant  of 
exclusive  privil^es.    If  the  consideration  ap- 

Krs  now  to  tw  inadequate,  u^n  a  money 
Is,  that  wu  a  matter  for  legislative  deter- 
mination, behind  which  the  courts  should  not 
attempt  to  (to. 

4.  Tbeae  preliminary  mattera  being  disposed 
of,  and  without  refernng  to  some  matters  dis- 
cussed t^  counsel  but  not  fairly  arising  on  the 
pleadings,  or  In  any  evidence  in  the  catise,  it  Is 
clear  that,  upon  the  main  issue,  this  caae  is  de- 
tcrmlDed  by  the  principles  announced  ialfew  Or- 
leant  Oa»  Light  Vamp  '     '   "      '"  " 

aitdB«atFroduei»aa 
njr  [pii«tj,]ustdedded.  For  the  reasons  there 
Gtntcd,  and  which  need  not  be  repealed  here, 
we  are  of  opinion  that  the  grant  to  the  Louis- 
ville Gas  Oompaoy,  by  the  Act  of  January  22, 
18Qy,  amendatory  of  the  Act  of  January  SO. 
II^T,  of  the  exclusive  privilege  of  erecting  aad 
establishing  gas  works  in  the  citv  of  Louisville 
during  the  continuance  of  its  cnarter,  and  of 
vending  coal  gas  lights,  and  supplying  that 


municipality  and  Its  people  with  gas  by 

of  public  works,  that  Is,  by  n: -' 

)  and  conduits  placed  In 


between  the  State  and  that  Company  the  obii- 
gntion  ot  which  was  Impaired  by  tne  charter 
of  the  Citiiens'  Gas  Light  Company.  The 
charter  of  the  latter  Company  la,  therefore,  In- 
oiwrutlve,  in  reapect  of  these  matters,  until,  at 
least,  the  exclusive  privileges  granted  the 
Louisville  Gas  Company  cease,  according  to 
Uio  pTovIsions  o(  Its  charter.  As  the  object  of 
tile  plaintiff's  suit  was  to  obtain  a  decroe  en- 
jiiining  the  defendant  from  clahntng  and  exer- 
cising the  eicluslve  privileges  bo  granted  to  it, 
IhP  judifment  of  the  Louisville  Chancery  Court 
ilUniissTng  the  bill  should  have  been  uflrmed 
by  tlie  Court  of  Appeals. 

Ttit  judgment  oftli»  latter  court,  rgterting 

thai  if  th*  couHof  original jvmi»dietion,  U  Utdf 

r*r*rtKl,  and  tht  eauta  rwnandKl  fir  ^rther 

proramtingi  net  ineomitlmi  with  thtt  opinion. 

Trim  oopr.    Test:  _ 

Jamta  H.  MaKmaaf,  Clerk,  Sup.  Oouit,  IT.  B. 
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the  oODMrildAtioD  of  other  ooipontioiu.    The 

Ctifl  dalma  to  be  entitled,  for  U»  term  of 
ytua  from  April  1,  1876,  to  the  eole  and 
oxclucdve  [HlTllege  of  mairofactariiig  and  dis- 
tributing su  In  that  cit;^  br  means  of  plpee, 
mains,  and  conduits  laid  in  lis  streets,  to  such 
persons  or  corporate  bodies  as  ma^  dioose  to 
contract  for  the  same.  The  relief  aaked  Is  a 
decree  perpetually  enjoining  defendant  from 
•" — ing  up  the  streets,  and  other  public  ways 


or  placci  of  the  dty  for  the  purpose  of  laying 
pipes,  conduits,  or  mains  for  supplyliiK  Ulumt 
Hating  gas,  and  from  asBertiog  any  ri^t  to  do 
so  until  after  the  lapse  of  fifty  years  Irom  the 
latter  date. 

An  applicatlou  for  an  injunction  harlng  been 
denied,  the  suit  was  thereaFier  removed  By  the 
plaintur  taito  the  CMrcult  Court  of  the  United 
States,  upon  the  ground  that  it  was  one  arising 
under  the  Constitutiou  of  the  United  Stateo. 
In  the  latter  court  a  bill  whs  filed,  so  as  to  con- 
form to  the  general  rules  of  equity  practice. 

A  statement  of  the  history  of  the  corporsr 
lions  concerned  In  the  before  mentioned  consoli- 
dation is  necessary  to  a  clear  underetanding  aa 
well  of  the  grounds  upon  which  the  court  bdow 
proceeded,  as  of  the  questions  argued  In  tlila 
court 

By  an  Act  of  the  Legislature  of  Louisiana, 
passed  April  1,  I8S5,  the  New  Orleans  Gas 
Li^t  and^  Banking  Company  was  incorporated 
and  was  given  '  'the  sole  and  exclusive  privilege 
of  vendine  pis  lights  In  the  C^i^  of  New  Or- 


may  voluntarily  choose  to  contract  for  the 
same/'  to  which  end  it  was  authorized  to  lay 
pipes  or  conduits  at  Its  own  expense  in  aaj_  of 
the  public  ways  or  etreets  of  tnoee  localities. 


as  tbe  company  constructed,  and  ray  for  the 

-~— in  dty  bonds.    If  theclt"'^""' — *' 

:,  then  its  bonds  which  tJ 


same  in  dty  t>onds.    If  the  city  declined  to  pur- 


be  renewed  for  twenty  years. 
By  amendments  of  its  charter  made  In  1849 
and  1854,  the  company's  right  to  engage  In 
banking  was,  by  Its  consent,  withdrawn,  and 
the  tetnainlng  rights  granted  by  the  original 
Act  were  continued  to  the  corporation  under 
the  name  of  the  New  Orleans  Gas  Light  Com- 
pany, to  be  enjoyed  until  April  1,  itnS,  when 
Its  corporate  F^vfleees  were  to  expire.  This 
change  was  made  subject  to  the  coodltlou  that 
ttie  (^topony  should  assume  all  the  debts  snd 


during  the  continuance  of  Its  charter,  furnish 
that  Initltatitn  with  iiecesMry  gas  and  flsturea 
frc«  of  charge.  By  amei>dinenta  made  tn  1660 
Iti  charter  was  extended  to  April  1,  1899,  the 
exclusive  privileges  granted  by  the  original 
charter  not,  however,  to  exltt  beyond  the  time 
fixed  in  the  Act  of  InconKtratloD. 

By  an  Act  approved  April  SO,  1870,  an- 
other company,  under  the  name  of  the  Crc*- 
cent  City  Gas  Light  Company,  was  incorpo- 
rated. The  charter  provided  that  that  com- 
— ij.  Its  luooeaaais  and  aaslgna,  should,  for 
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e  New  Orleana  Qas  Li^ht  Company 

tn 


tBO-Vn  BcpBiMX  CocBT  or  t 

htve  the  sole  ani  excludTe  priTilege  of  msk- 


ut  amonnt  Dot  exceeding  fl.OOO.OOD,  MCiu«d 
bj  moitnge  of  ita  works  and  property:  ind  It 
wu  dectared  that  tbe  cbaiter  of  the  New  Or- 
leans Qas  Light  CoiopMif  ahonld  expire  on 
AprQ  1,  1B7B.  from  which  latter  dBt&  and  for 
the  term  fixed  in  the  Act  of  IBTO,  the  Iraochise 
and  piiTDegM  granted  to  the  Greaoent  Gi^ 
Qas  flight  Company  were  confirmed. 

Bf  a  Jadgment  rendered  February  1,  ISTS.lu 
a  ndt  brm^t  by  the  Crescent  Ci^  Oas  Light 
Company  against  the  New  Orleans  Gas  lifcbi 
Company,  and  which  inTolved  their  leepecuTe 
ttghti  to  manofactnre  and  sell  gas  fn  New  Or- 
leans, the  Supreme  Court  of  the  Stale  held  that 
tbeiormer  companT  "has  the  sole  and  exclu- 
sive privQege  lo  nu^and  aeU  Uliimlnatlnggaa 
In  (he  Git;  of  New  Orleans  for  flf^  yean  from 
IstApril,  187B;"alBO,thattheActof  Hardil, 
1860,  extending  the  charter  of  the  New  Orleans 
Gas  Light  Company  from  April  1, 1870,  outil 
Aptil  1, 1800,  "  is  uncraistltutlonal  and  void," 
as  having  a  title  that  did  not  declare  the  object 
of  the  AcL    The  latter  Company  was  also  en- 


in  Its  exclusive  right,  after  that  date,  to  mana- 
tactnre  and  dlambute  gas  in  New  Orleaas. 
Omcmt  Oib/  Oat  Light  Oo.  t.  Ntw  Crieant 
6a§  Ltff/it  <£.  37  La.  Ann.  188. 

The  bill  sets  cm  the  foregolna  facta,  and 
allies  that  during  February  and  March,  1870, 
the  directors  of  the  two  Companies,  br  means 
of  conferences  witb  each  other  and  with  their 
reapecttve  stockholdets,  concluded  to  consoli- 
date the  two  cc»porati<mB  under  the  name  of 
the  New  Orleans  Oas  Light  Company,  which 
diotdd  bold  and  aijoy  the  rizbts,  prlvilegee, 
(nncbisea  and  proper^  ti  tach;  that  (hey  de- 
termined the  amount  of  its  caidlal,  the  num- 
ber of  directoii,  and  llu  persons  to  eompose  a 
board  before  an  election;  that  the  two  boards 
made  an  agreement,  in  writing,  toirtiich  the 
owners  of  all  the  stock  of  dther  company  have 
SMeoted;  that  there  has  been  p.o  contestation  by 
any  stoc^older  of  either  of  the  two  corpora- 
tions of  the  consolidation  or  consolidation 
agreement; that  "there wasaformalTote,Gom- 
poislDg  more  than  three  fifths  of  all  owners  of 
stock,  ratifying  and  conflnuitig  the  articles, 
and  the  agreement  and  certificate  of  consolida- 
tion have  been  filed  and  reconled  in  the  office 
of  (he  Secretary  of  State;"  (hat  "the  ConKua- 
tion  thus  orgamzed  and  conducting  bt^eos, 
from  tbe  SBth  of  March,  1870,  has  manufact- 
ured and  sold  gas  (hroughotU  New  Orleans 


niblic  geneially,  and  collecting  Its  month- 
ly bills;  that  there  has  been  no  suit  by  the 
Stateor  the  city  questioning  Its  capacity  as  a 
corporation,  or  its  title  to  all  the  franchises. 


right  aforesaid  has  existed  from  the  agreement 


iftbeS9thof  March.  1876;"  that  the  Statei 
__. ij  xbtpnperly  of  theoorpoi 


eregu- 
•radon 


i  UnrncD  Bta^tks. 

and  Its  baochise  for  taxation 
it  by  suit  to  pay  sutdi  tax( 
amounting  to  |8,7D0,O0O,  of  < 
chise  is  charged  to  be  worth 
that  the  City  of  Nenr  Orku 
ner,  assessed  the  ffl>nfH>lldatfld  C 
quired  from  It  tbe  perf  onnant 
Uons  of  its  charts  in  sitppljl 
out  the  dtv  and  on  the  publi 
public  bnlldinga  ever  uwe  i 
tloned  oonaolidatioiL 

The  defendants  filed  a  demTi 
the  Un.  The  case  was  deter 
demurrer,  wUchwas  sustained 
missed,  without  ai^  mention 
the  idea. 

The  circuit  ooort  was  of  □ 
oonaoUdatton  wm  entirely  wi 
thori^,  and  consequently  tha 
no  such  Corporation  as  the  one 
this  suit  Upon  that  ground  a 
dismined. 

The  effect  of  the  consolldatl 
1875,  is  the  first  qnesdon  to  be 

By  an  Act  <rf  the  Osoenl  Asa 
ana  of  December  13, 1874,  ei 
to  Authorize  the  Otmsolidatloii 
Manufacturing  CorporatitmB  < 
itispTOTided:  "That  any  n 


lubcturing  corporations  oi 


existing  under  general  or  spe 
objects  and  buiinees  are  bi 
same  nature,  may  amalgamate, 
solldate  said  oorporationa  or 
form  one  oonaolioated  oompa: 
enjoying  all  the  rights,  pHi 
fruichisea  and  property  belc 
and  under  such  corporate  na 
adopt  or  agrae  upon.  Such  co 
be  made  br  agrcemotf  In  writ! 
the  authority  of  the  board  of  d 
assent  of  the  owners  of  at  lea 
the  cairilal  stock  of  each  of  said 
compwiea,  and  a  certificate  of 
consolidation,  with  (he  name  o 
ed  company,  shall  be  filed  and 
office  of  the  Secretary  of  Stat 
such  consolidation  eball  in  ai 
or  impair  the  ri^it  of  any  a 
of  said  companies.  In  the  ag 
solidatioo  the  number  of  iim 
Bolidated  company  shall  be  s] 
capital  slock  may  be  any  amoi 
by  tbe  oompanleaor  corporatio 
In  thearddesof  oonsoUdatioD. 

It  wU  be  observed  that  a  oo 
pany  formed  under  this  Act 
rights,  mivOeges  and  banchli 
Its  constituent  oompanlea. 

It  Is  contended— -and  such 
taken  by  the  circuit  court — tl 
nal  New  Orleans  Oas  Li^t  Cc 
tU  April  1, 1876,  the  exdusive 
facture  and  distribute  ns  In  N 
as  the  like  exdudverwit  of  tl 
Oas  Light  Company  did  not  ' 
ence  until  that  day,  tbe  latte 
not,  when  the  Act  of  1874  was 
istlng"  buainetv  or  manufactui 
entiOed  to  the  privilege  of  cot 
another  compuiy. 


3u  LiQBT  Co.  T.  LanmuHA  hiowi,  bto.  Ura.  Co. 


wa-va 


JgtktCompanj  tnTcsted 
[npoTt&Dt  cluractoT,  cs- 
ilj  exerted  prior  to  the 
1011874.  Bjtiu, 
.  aDthorized,  after 
XMidnlU  In  BDf  of 
yof  NewOrleuu. 
ai  entitled  to  ao- 
aU  tbe  obJecU  of 
b,  purcheae  ma- 
aiia  mak«  mich 
1  to  put  it  In  readi- 
rlvllc^  of  supply- 
lanti  with  gae  on 
Iter  Ita  lacorpoTo- 
nitracte,  obtained 
ion  bonoa  aecured 


titled  to  exert  tbe 
scept  that  It  could 
DCRMch  upon  the 
to  tbe  other  Com- 
le  latter  Company, 
te  bare  nMnufacl- 
and  to  Its  Inhabit' 
he  CiTQ  Code  of 
cues  in  which  It 

LprobiMted,  they 
1  tbe  law  baa  ea- 
D  the  lennndatlon ' 
olhen,  andle  not 
."  Without  sacb 
aaLi^t  Company 
bare  engaged  in 
don  of  gaa  in  thoee 
icani  not  Indnded 
ipany.  AnfeAor- 
iP.  R.B.Q>.  10 
eaaona,  we  are  of 
of  the  Act  of  1674, 
terpretatlon  of  its 
■a  Ll^t  Company 
or  maiinbctarisg 
[oalgamate,  nnita, 
»  corporation  hav- 
tnenl  of  tbeaune 
not  perodTed  that 
dentioni  of  public 
ed  to  hare  prompt- 
fg^tlfi"""  relalliig 

ineatdaion  of  the 
in  Am  T.  Tht  Svie 

8S  U.  Aim.  418, 
tbe  decree  fa  the 
■ed.  One  of  tbe 
[bt«  In  tbe  oonaoU- 

Ui  owneraliip  of 
i  U^t  Company, 
a  that  tbe  articiei 
the  ooort,  and  that 
red  with  reference 
Dfl8T4.  ifr.JM- 
I  conn,  aaid:  "On 
New  OrteanaOaa 
Ycacant  City  Gaa 
tlottt  chartered  un- 
lalgamated,  tinited 
I  fato  one  GonaoU- 


■olidatlon  of  BuiIneM  or  Uanuf acturina  Coipo- 
ntioDaorCompaniea.'  *  *  •  Ail requ&einaila 
of  the  Act  were  fuUy  complied  with.  «  •  * 
The  aitlclea  of  conaoUdatiDn,  and  the  leglala- 
Utc  Act  by  the  autbority  of  which  tliey  were 
execnied,  evidently  preaent  a  caae  of  complete 
and  perfect  amalgamatioo.  tbe  effect  of  wnlch 
was,  under  American  authoriliea,  to  terminate 
the  exttunce  of  tbe  original  •'»rpon>tiona,  lo 
create  a  new  coiporation,  to  treDSmute  the 
members  of  the  fcHmer  into  members  of  the 
latter  and  to  operate  a  Iransf er  of  the  property, 
rigbta,  and  liability  of  each  old  company  to  the 
new  one.  *  •  •  These  authorities,  and  Uie 
reason  of  tbe  mntter,  aatlBfy  us  that  plaintiff 
can  and  must  Look  to  the  defendant  company 
for  the  satisfaction  of  whatever  rights  he  bad 
against  the  Crescent  City  Qas  Light  Company, 
in  the  mode  and  on  Uie  ttxma  provided  in  the 
articles  of  consolidntio.i."  Again:  "Tbe  law 
conferred  upon  three  fifths  of  nla  fellnw  stock- 
boldera  the  power  to  effect  a  consolidation  with- 
out hia  consent,  and  even  against  his  will;  and 
he  is  bound  by  tLat  consohdatlon,  and  by  tbe 
legal  effects  thereof,  wbiiji  we  have  heretofore 
slated."  If  the  view  taken  by  the  dreuit  court 
be  correct,  then  the  consolidation  between  ttaeea 
oompanies  could  not,  as  adjudged  by  the  Su- 
preme Court  of  Louisiana,  have  affected  Pee'* 
rights,  and  compelled  him  to  look  to  the  con- 
•olidated  Company  lor  the  satisfaction  of  hie 
claltDS  as  a  stockholder  in  the  Crescent  City 
Oas  Light  Company. 

This brin  gs  us  to  the  consideration  of  queatlona 
more  difficult  It  is  contended  that  uie  right 
granted  to  tbe  Crescent  Cltv  Gas  Light  Com- 
pany, of  manufucturing  ana  distributing  Ulu- 
minatinE  gas,  and  now  enjoyed  by  tbe  conaoll- 
dated  Company,  was  abrogated  to  the  extent 
that  it  was  made  exclusive  by  that  article  of 
tbe  Constitution  of  Louisiana  of  1S70  which, 
whQe  preserving  rights,  claims  and  contracts 
then  ezistinff,  provided  that  "the  monopoly 
features  in  the  charter  of  any  corporation  now 
existlDK  in  this  State,  save  such  as  may  be  con- 
tained m  tbe  charter  of  railroad  com[nDien,  an 
berebv  abolished^"  and  that  such  ariicle  Is  not 
In  violation  of  tbe  provision  of  tbe  Constitution 
of  the  United  Slates,  which  forbids  a  State  to 
pass  a  law  impairing  tbe  obligation  of  coo- 
tracts. 

These  propositions  have  received  the  careful 
consideration  which  their  importance  demands. 

It  is  true,  »i  suggested  In  argument,  that  the 
manufaciare  andolalrihution of  Illuminating 
gas,  by  means  of  pipes  or  conduits  placed,  un- 
der legislative  autboritv,  in  the  straets  of  a  town 
or  dty,  ia  a  bufllness  of  a  public  character.  Un- 
der proper  management  the  business  contrib- 
utes very  malerbQly  to  tbe  public  convenience, 
while.  In  the  absence  of  efflcient  supervision,  it 
may  diittirb  the  comfort  and  endanger  tbe 
healtb  and  property  of  the  community.  It  also 
b<dds  Important  relations  to  the  public,  through 
the  fadlltiea  furnished,  by  the  liKhting  of 
streela  with  gas,  for  tbe  detection  and  preven- 
tion <A  crime.  An  English  historian,  contrast- 
ing the  London  of  bla  d»  with  tbe  London  of 

the  time  when  iU  streetr "-•  —' — "•• 

oil  lamps,  were  scenes  o 
say>  that  "the  adventtnon  lu  gw  uanuiuiu 
more  for  the  prevention  of  crime  than  the  gov- 
ernment bad  done  since  the  dayaof  Alfred." 
<1» 


HOFRSHE   COUBT   OF   THS    DSITKD   STATBB. 


Knight,  vol.  7,  chap.  31,  H&caula^,  chsp.  S. 
Municipal  corporatKina  constitute  a  part  ol  the 
tMl  KoveiDment  of  the  State,  and  their  streets 
are  ughwaja  which  It  is  the  proTince  of  gor- 
emment  bj  wproprlate  means  to  render  safe. 
To  that  eiMl  uw  Itghttng  of  streets  Is  a  matier 
of  which  the  pablic  nuqr  aasume  control  For 
these  reaaons,  and  the  necesdtj  of  uniform 
legulatlotM  tor  the  manufacture  and  distribu- 
tion of  gas  for  oae  by  the  commanitv,  we  are 
of  optnun  that  the  supplying  of  It  to  ue  d^  of 
New  Orleans,  and  to  Its  inhabitBiits,  by  the 
means  dedgtuted  In  the  legislation  of  Louid- 
ana,  was  an  object  tor  which  the  Btale  could 
rightfully  make  pTOTision.    Authority  for  the 

rtion  that  the  supplyiog  of  gas  to  a  city  and 
people  may  become  a  public  purpose  is 
found  in  ITeie  Orleatu  y.  Clark,  9E  U.  B.  663 
[Bk.  34,  L.  ed.  023].  That  case  InvoWed  the  lla- 


bUltr  <u  a  munidpol  corporation  upon  coupon 
bonos  issued  to  the  company  which  had  under- 
taken, tot  a  valuable  consideration,  to  light  lis 


bonds  issued  to  the  company  which  had 
taken,  tot  a  valuable  consideration,  to  llgu>  lu 
streets  with  gas.  Mr,  Jvttia  Field,  delivoring 
tha opinion  of  the  court,  said;  "A  private  cor- 
poradou,  as  well  as  individuals,  may  be  em- 
pbyed  by  a  city  In  the  couBtructian  of  works 
needed  for  the  health,  comfort,  and  conven- 
ience of  its  dtizens;  and  though  such  works 
may  be  used  by  the  corporation  for  its  own 
gain,  yet,  as  they  advance  the  public  good,  the 
corporation  maybe  properly  aided  in  their  cou- 
Stnctlon  tij  the  cilv;  and  for  that  purpose  its 
obligatiODsm^beWued,  unless  somecoostitu- 
tional  or  Iwislative  provisloQ  stands  In  the 
way."  Legidatitmof  that  character  is  not  liable 
to  the  objection  that  It  is  a  mere  monopoly,  pre- 
venting citizens  from  engaging  in  an  ordinary 
pursuit  or  business  open  as  of  common  right 
V)  all,  upon  terms  of  equality;  for,  the  right  to 
dig  up  the  streets  and  other  public  ways  of 
New  Orleans,  and  place  therein  pipes  and  mains 
for  the  distribution  of  gas  for  public  and  private 
use,  is  a  franchise,  the  privilege  of  ex«^ng 
which  could  only  be  granted  tw  the  Stale,  or  by 
the  municipal  government  of  that  city  acting 
under  legisUtlve  authority.  Billon's  Munldpu 
Corp.  Bded.  §691;  SlaUf.OiTieinnattQatOo. 
IB  Ohio  St.  363.  Bee  also  Auton  V.  AtcAonitEm, 
18  Allen,  146. 

To  the  same  effect  is  the  decision  of  the  Su- 
preme Court  of  Louisiana,  in  Oraeent  Cits  Om 
lAgM  Co.  V.  N.  0.  Oai  Ligkt  Cfa.  37  La.  Awl 
U7,  In  which  it  was  said:  "The  right  lo  operate 
gasworks,  and  to  Illuminate  a  city,  Is  not  an  an- 
cient or  usual  occupation  of  dtizens  genenilly. 
No  one  has  the  right  to  dig  up  the  sheets  and 
lay  down  gas  i^pes,  erect  lamp-posts,  and  car 

Son  the  business  of  Ughdng  the  streets  and 
e  houses  of  the  City  of  New  Orieans,  without 
special  authority  from  the  sovereign.  It  is  a 
mnchiae  bdooging  to  the  State,  and.  in  the 
exerdse  of  the  poUige  power,  the  Stale  could 
carry  on  the  bnaness  itself  or  select  one  or  sev- 
etsl  agents  to  do  so." 

It  will  therefore  be  assumed,  in  the  further 
eonsideratioa  of  this  case,  that  the  charter  of 
the  Crescent  d^  Gas  Light  Company— to 
whose  rights  and  franchises  the  present  plain- 
tiff has  succeeded — so  far  as  it  created  a  cor- 
poratloD  with  authority  to  manufacLure  gas  and 
to  distribute  the  same  by  means  of  pipes,  mains 
and  conduits,  laid  in  the  streets  and  other  pub- 
lic way*  of  New  OrleaDs,  constituted,  to  uae 
£20 


the  language  of  this  court  In  ll 
avara  SaiJroad  Tat.  18  Wall. 
31,  L.  ed.  888],  "a  contract  1 
and  its  corporators,  and  wiihli 
the  Constitution  prohlbitio| 
pairing  the  obligation  of  con' 
fore  "equally  protected  from 
ferencB,  whether  the  public  b 
exercise  of  its  ftandiise,  o 
granted  for  the  sole  bmeflt  oi 
Bee  also  Oratiueood  r.  FYtigA 
|3k.  99,  L.  ed.  064];  Xgwjm 
B.  118  [Bk.  34,  L.  ed.  8S4]. 

But  it  Is  eamesUy  insisted 
plying  of  New  Orleans  and  iti 
gas  lias  relation  to  the  public 
to  the  pubUcheal 
,  for  that  reason, 

__  the  police  power  er 
competeDt  for  taie  Legislatu 
strict  the  powerof  a  subsequf 
respect  to  those  subjecta.  It 
claimed  that  the  Stale  mar 
the  grant  of  exchudve  privile 
IS;  and  that  no  agreement  b} 
ever  conslderaUon.  in  rofei 
connected  in  any  degree  witb 
fort,  the  public  healUi  or  the  ] 
constitute  a  contract  the  obll) 
protected  against  Impairmeo 
Constitution.  And  this  positii 
counsel  lo  be  Justified  by  roc 
of  this  court,  m  which  the  oa 
the  police  power  has  been  con 

In  the  Staughler  Hmite  Ca» 
U.  S.  bk.  31.L.  ed.  404],  iti 
police  power  Is,  from  its  na 
any  eiact  definition  or  limitai 
V.  Mia»ii*ippi.  101  U.  S.  818 
10791.  that  it  is  •'  easier  to  d 
particular  cases  come  within 
of  the  power  than  to  give  an  i 
of  the  power  itself,  wuch  wll 
accurate."  That  there  is  a  | 
called  the  police  power,  whic 
surrendered  by  the  States,  ii 
they  may,  within  certain  lim 
thing  mthin  their  respectiv 
upon  the  proper  exerdse  i 
some  drcunutancea,  may  d 
health,  the  public  morali,  or 
Is  conceded  in  all  the  cases. 
■3  Wheat.  208  [23  U.  8.  bk. 
la  broadest  sense,  as  sometiii 
dudrs  all  legislation  and  aim 
of  dvil  government  Barbie 
n.  8.  81  [Bk  38,  L.  ed.  9341. 
we  may,  not  Improperly,  reiei 
authon^  of  the  State  to  creal 
charitable  institutions,  and  [ 
tabliahment,  maintenance  am 
lie  highways,  turnpike  roads, 
ferries  and  telegraph  lines,  at 
swamps.  DefinitlonBof thep 
however,  be  taken  subject  to  i 
the  State  canuot,  in  iU  exen 
pose  whatever,  encroach  upi 
the  Ooneral  Government,  or 
secured  by  the  supreme  law  < 

niuslrations  of  Interfereno 
authority  of  the  Genenl  Go' 
legislation— which  was  defi 
ground  that  it  was  enacted 
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SupnEin  CooBT  or  thb  UmrED  Stxtxs. 


(h.v.LafamtUd:P.S.R.Oi>.tMtupra.  Andln 
Craemt  (Sty  Oat  Light  Co.  y.  N.  O.  Oat  Light 
Co.  the  court  Baid:  "As  the  Legislature  had 
tlie  light  in  1886  la  grant  the  sole  and  ezcludTe 
privilege  to  the  defendant  companj  to  make 
and  vend  gaa  in  New  Orleans  tot  fortf  yean, 
the  Legislature  of  1870  had  tbe  same  power  (o 
confer  on  tbe  plalnliS  the  aamepilnlege  for 
flftv  ;ean  from  the  termination  of  the  graiit  to 
dcfeodant.  We,  therefore,  coDClude  tnat  the 
grant  of  tin  monopoly  complained  of  does  not 
violate  the  CoostltutioD  and  la  valid." 

Numerous  other  caaea  could  be  dted  as  estab- 
lishing the  doctrine  that  tbe  Slate  mar  by  con- 
tract lestrlct  tlie  ezeidse  of  •ome  of  <Ia  moat 
important  powers.  We  particuiarly  refer  to 
tlioae  inwtkichitistiddthatanexem^on  from 
taxaUon,  for  a  valuable  consideration  at  the 
time  advanced,  or  for  servicee  to  be  thereafter 
performed,  constitutes  a  contract  within  the 
meaning  of  the  Constitution.  An/lian  v.  Jfea 
OrUant,  108  U.  B.  868  [Bit.  36,  L.  ed.  11801; 
Some  of  tlU  Frimdlut,  8  yfaH.  480  [TG  U.S. 
bk.  18,  L.  ed.  i9S]:  New  Jertty  v.  WOton,  7 
Cranch,  168  [11  U.  8.  bk.  8,  L.  ed.  308];Ban* 
of  OMoy.  Knoop,  16  How.  878 [57  U.  S.  bk.  U, 
L.  ed.  9801;  Qordmi  v.  Appeal  Taa  Chart,  8 
How.  183  [44  U.  B.  bk,  11,  L.  ed.  G39];  Wil- 
mington R.S.y.  Beid,  18  Wall,  2fl6  [80  D.  S. 
bk.  30.  L.  ed.  569];  Humphrey  v.  hgwt,  16 
Wall.  248.  340  [88  U.  S,  bk.  21,  L.  ed.  8271; 
Fiirnngton  v.  Tmaettet.  OS  U.  a  689  [Bk.  34, 
L.  ed.  S61]. 

If  the  State  can,  ttj  contract,  restrict  the  er. 
erclse  of  her  power  to  construct  and  maintain 


ooDBtruct  and  operate  a  railroad  within  certain 
Unes  and  t>etween  given  points,  or  to  maintain 
a  bridge  or  operate  a  feTTjr  over  one  of  her  nav- 
igable streams  within  dedgnated  limits;  if  she 
javj  reatoict  the  exercise  of  the  power  of  taia- 


difficult  to  perceive  upon  what  ground  we  can 
deny  her  eutluwity — wlien  not  forbidden  by  her 
own  orgmic  law— Incoodderationof  money  to 
be  exp^ided  and  impottant  services  to  be  ten- 


a  f  ranchiae,  to  be  exerdaed  excluaive^  by  those 
who  thus  do  for  the  public  what  the  Btate  might 
undertake  to  perform  either  herself  or  by  sub- 


ration,  to  engage  in  the  maBol 
liquors.  Its  bustneas  was  at  all  I 
the  same  governmental  control 
conducted  by  Individuals;  and 
lature  could  not  devest  itself  o: 
such  appropriate  means,  api^cs 
porad(Hi8  and  individuals,  as  its  c 
oeviae,  to  protect  the  Uvea,  r 
erU  of  the  people,  or  top 


which  counsel  mainly  rel^,  do  not  declare  any 
diflereat  docCrine,  or  justify  the  conclusion  for 
which  the  defendant  coDtends, 

la  Beer  Co.  v.  Mattaehuteiti,  07  U.  S.  82  [Bk. 
24,  L.  ed.  BOl].  one  of  thequeations  considered 
was,  whether  the  charter  of  a  private  corpora- 
tion, authorl/ing  it  to  engage  in  the  manufacture 
of  malt  liquors,  and.aa  Incidental  thereto,  to  dis- 
pose of  the  product,  constituted  a  contract  pro- 
tected against  subsequent  legislation  prohibit' 
Ing  the  manufacture  of  liquors  within  llie  State. 
The  beer  companv  claimed  the  right,  under  its 
charter,  to  manufacture  and  sell  beer  without 
Smtt  OS  to  time,  and  without  reference  to  any 
ezigendee  in  the  health  or  morals  of  the  com- 
munity tequiring  such  miinufacturo  to  cease. 
It  was  decided  that  while  ttie  company  ac- 
quired by  its  dtarter  the  capod^,  as  a  corpo- 


an  j  Qie  pubfic  morals.  The  pi 
ment  of  which  the  bi 
waa  held  to  be  a  mere  polic 
the  State  could  eetablisk  even 
no  reservation  of  autlioiity  to  s 
its  charter. 

The  case  of  FartUiting  Oo.  v. 
U.  S.  668  [BI-.  84,  li  ed.  1087], 
on  by  counsel.  But  a  careful  e 
show  that  it  does  not  militate  sg 
here  expressed.  A  fertilizing  c 
been  authorized  by  its  charter  t 
maintain  south  of  a  specified 
OounW,  Illinois,  cliemitn]  and  i 
manufacturing  and  converting 
into  an  efricultural  fertilizer  a 
leal  promicts,  daimed  that  iti 
tutea  a  contract  the  obligation  o 
raired  bv  an  ordinance  of  tbe  ^ 
Park,  where  its  worka  were  e 
hibiting  under  penalties  the  ca 
throiign  its  streets  from  Chica, 
pan/s  place  of  business.  The 
basel  upon  a  statute  passed  a 
the  company's  charter,  investinj 
thoritiee  with  power  to  define 
sances  injurious  to  the  public 
regulate,  prohibit  or  license 
trades  or  filings,  and  "all  este 
places  where  nauseous,  ofCenai 
some  buainees  waa  carried  on." 
proof  that  the  company's  factory 
durable  nuisance  to  the  Inlukbi 
miles  around  its  location:  thsttb 
tolerable,  producing  nausea,  dli 
sickness  to  the  people;  that  it 
value  of  tbe  property,  and  was 
mense  annoyance;"  and  that  th 
of  pudld  animd  matter  by 
through  the  streets  of  Hyde  Fi 
sive  in  a  high  degree  both  to  si 
The  decision  was,  that  the  Si 
power  to  protect  the  public  hea 
the  nuisance  created  by  the  c 
ness,  notwithstanding  its  works 
liahed  within  the  general  localil 
Its  charier;  and,  consequently, 
could,  at  its  discretion,  amend 
Hyde  Park  and  remove  the  rest 
authority  to  abate  nuisances,  o; 
power  to  regulate  or  prohibit 
sarily  injuriou!  to  the  public  he 

The  same  principles  underlie 
Stone  V.  MiMitti-ppi,  101 U.  B. 
ed.  1070],  in  which  it  was  held 
eepting  a  grant  of  a  lottery  do 
Implira  understanding  that  the 
sovereign  cnpacltf  and  throngi 
constituted  agencies,  may  reaun 
when  the  public  good  shall  reg' 
be  paid  for  or  not."  the  only  nj 
the  grantee  being  "a  suspendoi 
ernmental  rigbls  in  tils  favor, 
drawalatwiU."  TliebusiDess,  fi 
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rfvUdllki  coBtnct  dauae  of  the  Consdta- 

^  ^'j'"^'^  ^**  declared  by  the  court  to 

k««ni  d  gunblin^,  wrong  in  ita  influ- 

teK%  to  ^di^urb  t&  checka  and 

'  ndl  QidBred  community."  Touch- 

i  gnoUng  the  privilege  of  engag- 

■olthttdiyacter,the  OhitfJu^ 

^*  ^*?^^OP"^OP  of  the  court,  aaid: 

*5t  LqgaltfDre  cu  barnin  away  the  public 

"  flrtkptthUcmonfi.   The  people  them- 

^  doit,iimch  leaa  their  aervanta. 

ooof bolhtheeeaubjectaof  gov- 

ponr  ii  continuing,  in  ita  nature; 

^m  tote  dealt  with  IS  the  apedal  exigen- 
^^At BMBMot maj require.    Goyemment 


^"^^  •  ▼iew to  their  preaervation, 
derert  hielf  of  the  power  to  provide 
fVr  this  purpoie  the  largest  l^is- 
*fa> Jj  tllowcd,  and  the  diacretion 
'  DB  pHted  with  any  more  than  the 


•  wtawl  to  BHtehan  Union  Oo.  y. 

(K^rOUllU.  8.  746  [Bk.  28.  L.  ed. 

•noritT  for  the  proposition  that 

m  is  iMa|ibleof  makinga  contract  pro- 

by  ttflianoBalConatitation,  in  reference 

s  mf  ■■nv  witUn  the  reach  of  her  police 

^^^  ^  "  hoideBtsenae.    But  no  such  prin- 

^  k  there  estihUibed.    In  that  case  the 

WW  whether  a  grant  in  1869  to  a  pri- 

"itioQ  of  the  ezdusiye  privilege  of 

\  a  lifMiock  landing  and  alaugfater 

'  a  certain  part  of  the  territory  of 

^^  «cing  the  City  of  New  Orleans— 

■  4i^$ftlKinf  ty  otbefs  in  that  dty  to  be  done 

<  a*  MfthHthaeot  erected  by  that  corpora- 

fc»  pwigiUed  the  State,  or  the  municipal 

f^swrnBAoi  the  eity,  acting  under  her  au- 

^fr,  fron  toeafter  opening  to  general  com- 

w^BB  Ae  r^  to  maintain  daughter  houaea 

mi  hnmock  landingB.     The  majority  of  the 

cwt  ia  the  Saugkier  Bourn  Oaoet,  having  de- 

'  tkaf  the  grant  was  nterely  a  police 

faignedto  remove  from  the  thickly 

part  of  New   Orleana    "noxious 

and  large  andoifendve  coUeo- 

jeawrOy  inddent  to  the 

of  a  large  dty/'  and  that 

10  do  that  reated  upon  the  aame 

er  to  interdict  in  the  midst  of 

unwholesome  trades,  opera- 

to  the  senses,  buildinz  with  com- 

and  the  burial  <K  the  d^d, 

m  the  IsMt  caae  that  the  obligationa 

ooaU  not  arise  out  of  such  a  po- 

8o  far  from  the  court  saying 

eould  not  make  a  valid  contract 

to  any  matter  whatever  within  the 

pofice  power,  according  to  ita 

,  Its  language  was:  "While  we 

k>aay  that  the  Legislature  can 

«cta  on  no  subject  embraced 

dcfioltioQof  the  police  power,  we 

fai  regard  to  two  tubjects  ao  em- 

by  contract,  limit  the  exer- 

««  «f  tkoae  powcra  to  the  prejudice  of  the  | 

pcttbiw.     They  are  Uie  public  health  . 

pobfic  morali.    The  preaervation  of  i 

o  ■eeaaaary  to  the  best  interests  of  so- 

a  wise  policy  forbids  the 

body  todcrreat  itseu  of  the  power  to 
the  preaervBtioo  of  heilth  and 
of  crime.'*    In  that  case,  four . 


I' 


members  of  this  court,  while  assenting  to  the 
doctrine  that  the  State  cannot  limit  the  exerdae 
of  her  powera  to  the  prejudice  of  the  public 
health  and  the  public  morals,  concurred  in  the 
judgment,  upon  the  general  mund,  among 
-othera,  that  the  Act  of  1869,  ^vW  exdusive 
privilege  to  the  company,  the  validity  of  whose 
charter  in  that  respect  was  the  matter  deter- 
mined in  the  Slaitohter  Bouse  Ckuea,  was  not, 
in  any  just  or  l^gal  sense,  an  exercise  of  the 

golice  power  for  the  preservation  of  the  public 
ealth,  but  under  the  pretense  dmplv  of  exert- 
ing that  power,  was  an  invasion  of  the  right  of 
dnzens,  other  than  those  interested  in  that  par- 
ticular company,  to  engage  in  an  ordinary  busi- 
ness, open  to  everyone  upon  terms  of  perfect 
equality,  although,  at  all  times,  it  was  subject 
to  such  regulations  in  respect  of  the  locality  and 
the  mode  m  which  it  should  oe  inducted  aa 
the  State  might  establish. 

The  prinaple  upon  which  «iie  deddons  in 
Beer  Oo,  v.  Maeoachimtte,  FertiUHng  Oo.  v. 
Budo  Park,  Stone  v.  Misiisdppi,  and  mUelior^ 
Union  Oo,  v.  Orescent  Oity  Livo-Stoek  Landing 
Oo,  rest  is  that  one  Legislature  cannot  so 
limit  the  discretion  of  its  successors  that  they 
may  not  enact  such  laws  as  are  necessary  to 
protect  the  public  health  or  the  public  morals. 
That  prinaple,  it  may  be  observed,  was  an- 
nounced witn  reference  to  particular  kinds  of 
Srivate  business  which,in  whatever  manner  con- 
ucted,  were  detrimental  to  the  public  healUi  or 
the  public  morals.  It  is  fairly  the  result  of  those 
cases  that  statutory  authority  given  by  the  State, 
to  corporations  or  individuals  to  engage  in  a  par- 
ticular private  business  attended  by  audi  results, 
while  it  protects  them  for  the  time  against  pub- 
lic prosecution,  does  not  constitute  a  contract 
preventing  the  withdrawal  of  such  authority, 
or  the  granting  of  it  to  others. 

The  present  case  involves  no  such  consid- 
erations. We  have  aeen,  the  manufacture  of 
gas,  anpl  its  distribution  for  public  and  private 
use  by  means  of  pipes  laid,  under  legislative 
authority,  in  the  streets  and  ways  of  a  dty,  ia 
not  an  ordinary  businesa  in  which  everyone 
may  engage,  but  is  a  franchise  belonging  to  the 
government,  to  be  granted,  for  the  accomplish- 
ment of  public  oblecta,  to  whomsoever,and  upon 
what  terms,  it  pleaaes.  It  is  a  business  of  a 
public  nature,  and  meets  a  public  necesdty 
for  which  the  State  may  make  provision.  It  is 
one  which,  so  far  from  affecting  the  public  in- 
jurioudy,  has  become  one  of  the  most  impor- 
tant agendes  of  dvilization  for  the  promotion 
of  tiie  public  convenience  and  the  public  safety. 

It  is  to  be  presumed  that  the  Legislature  of 
Louisiana,  when  granting  the  exclusive  privi- 
leges in  question,  deemSl  it  unwise  to  burden 
the  public  with  the  cost  of  erecting  and  main- 
taining gas  works  suffldent  to  meet  the  neces- 
sities of  the  municipal  government  and  the 
people  of  New  Orleans,  and  that  the  public 
would  be  best  protected,  as  well  as  best  served, 
through  a  single  corporation  invested  with  the 
power,  and  ctmrged  with  the  duty,  of  supply- 
ing gas  of  the  requisite  ouality  and  in  such 
Quantity  as  the  public  neeos  demanded.  In  or- 
der to  accomplish  what,  in  its  judgment,  the 
fmblic  welfare  required,  the  Legislature  deemed 
t  necessary  that  some  inducement  be  offered  to 
private  capitalists  to  undertake,  at  thdr  own 
cost,  that  work.    That  inducement  was  fur 
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counsel  to  fcave  been  at  that  tima  tbe  polity  of 
the  Slnle  to  attach,  a&  a.  conditloo  of  all  bank- 
In;;  charters,  the  construction  of  some  work 
of  public  utilitj.  At  anj  rate.  It  appeaisthat 
Itiis  bank  vas  invented  with  authority  to  pur- 
chase and  hold  property  neccEsarf  to  carry  inlo 
complete  cUcct  the  object  of  ita  charter, wbicb 
was  declared  to  be  "  the  furnishing  of  the  dty 
with  good  and  wholesome  water;"  that  ll  was 

g»en  '-the  exclusive  privilege,"  iromand  after 
edate  of  its  charter,  of  "supplying  the  dty 
and  inhabitants  of  New  Orleans  and  lie  ^atc 
bourgi  with  water  from  the  Hisaissippi  River, 
by  means  of  pipes  and  conduits,  and  for  erect- 
ing, constructing,  or  working  of  anv  neceaaary 
engine:"  tbat,  to  that  end,  it  oomd  lay  and 

Slace  any  number  of  conduits,  pipee  and  aque- 
uels.  on  or  over  any  of  the  land^  or  Btreeta  of 
New  Orleans  and  its  favbourgi;  that  the  city 
might,  within  a  prescribed  time,  subscribe  for 
five  thousand  aharcs  of  the  capital  stock  of 
the  Company,  not  subject  to  deduction,  to  be 
paid  for  bv  city  bonds,  redeemable  in  forty 
years,  and  bearing  an  annual  interest  not  ei- 
ceedlnx  B  per  centum,  payable  half  yearly; 
and  m%ht,  at  any  time  alter  the  expiration  of 
thirtv-nVe  years  from  tbe  passage  of  the  Act, 
puTcnaae  uie  water  works  constructed  by  the 

The  city  made  the  subscription  authorized 
by  the  Act,  issuing  ita  bonds  in  payment  there- 
for; and  the  bank  constructed  an  extended  sys- 
tem of  water  works,  which  it  managed  and 
operated  for  the  full  term  of  thirty-five  yeaia, 
at  the  end  of  which  period.  In  1888,  the  city, 
exercising  the  privilege  reserved  by  the  Btate, 
took  posseasion  of  and  purchased  the  water 
works  at  the  appraised  value  of  ^3,000, 000,  pay- 
ing, for  the  bulk's  interest,  in  ci^  bond?,  re- 
deemable in  forty  yean,  the  sum  of  tl,89S,400. 
The  balance  of  the  appraised  value  represent- 
ed the  ci^s  interest  by  original  sutKcriptlon, 
and  by  purchase  subsequently  from  stockhold- 
ers. Upon  such  payment  bein?  made,  the 
bank,  as  It  was  bound  to  do,  transferred  to  the 
city  an  absolute,  complete  title  to  tbe  water 
works  property,  and  to  all  the  rights,  privileges 
and  immunities  which  it  possessed. 

The  city  managed  and  controlled  (he  prop- 
erty for  several  years,  during  which  period  it 
.  became  scrioualy  embarrassed  in  its  finances. 
That  it  might  be  relieved  from  such  embarrosa- 
ment,  tbe  Legislature  of  Louisiana,  in  1ST7. 
passed  an  Act  entitled  "An  Act  to  enable  the 
le  public 
security  a.i^ninat 
a  corporation  to 
d  the  New  Orleans  Water  Works  Com- 

Kny,  to  authori:^e  the  said  Company  to  issue 
nds  for  the  purpose  ot  extending  and  im- 
E roving  the  said  works,  and  to  furnish  the  In- 
abilanta  of  the  City  of  New  Orleans  on  nde- 
(lunto  supply  of  pure  and  wholesome  water, 
and  to  permit  holders  of  the  water  worlts  Ixinds 
to  convert  Ihem  into  stock,  and  provide  tor 
the  liouidation  of  the  bonded  and  floating 
debt  of  the  City  of  New  Orleans." 

By  that  Act,  the  New  Orleans  Water  W  irks 
Company  was  created  a  corporation,  w>tb  a 
capital  stock  of  $2,000,000,  to  which  the 
mayor  of  New  Orleans  was  directed,  as  soon 
after  the  election  of  directors  as  the  city  coun- 
cil should  determine,  to   tiaosfer  tlie  water 


worki  and  a  11  the  proper^  app 
The  Company  was  required,  ii 
tta  organization,  to  lasoe  lo  tl 
the  amount  of  1606,600,  as  fu 
subject  to  Bsseasment,  and  one 
for  eT«ry  one  hundred  doUara 
boadi  wnldt  the  dty  had  then 
and  eztingnlshed  by  pavmei 
otberwls»— tlie  teddue  of  tbe 
ceived  and  mmndeTed  to  tbe 
eflt  of  the  bnlders  of  water  w 
mij^t  elect  to  exchange  them 
Company>  &ad  tba  bonda  so  e 
canceled. 

The  Act  provided,  among  o 
the  Water  Works  Compuy  eh 
sesa  the  privllegea  acquired  b' 
the  bank;  that  ft  sbaU  have 
from  tbe  passage  <d  this  Act, 
privilege  of  supplying  the  Cl^ 
and  ita  inhaUtsnia  i^tb  wate 
sisdppi,  or  any  other  strewn  o 
or  condulta,  and  for  erecting  a 
any  necessary  works  or  ongii 
for  that  "       -  -      ^ 

dykM,  mounds  or  reaervolis 
quired  for  securing  and  canyi 
ply  of  pure  water  to  said  dty 
ants ;"  for  which  purpose  il 
place  condulta,  [dpea  or  aq 
streets,  public  places  and  lai 
taking  care  not  to  obstruct  cc 
drcimtioui  that  the  dty  mi^ 
the  pipes  and  pluss  of  the  Ooi: 
or  tnereafter  to  m  laid,  free 
for  the  extinguishment  of  fli 
the  streets,  a&  for  the  uae  of 
ings,  pnblic  marteta  and  db 
tions;  that  tbe  Compaoy  ahou 
any  charge,  for  public  purpose 
of  the  most  ap^ved  conatrut 
each  square  where  a  main  ptp 
wherever  main  pipes  are  iw 
duty  of  the  Company  lo  supp 
the  purix>ses  mentioned,  at  ■ 
tbe  continuance  of  its  chaiti 
tion  whereof  Iia  franchises  an 
In  accordance  with  its  charter 
from  taxation,  stale,  mnnidpa 
that  immediately  after  ita  i 
Company  ahall  proceed  to  the 
works  and  pipee,  auffldent  in 
nish  a  full  and  adequate  auppl 
drawn  from  theMi^iadpi^  lfi< 
as  might  be  Judged  moat  ezpc 
works  and  pipes  lo  be  cod 
twelve  months  from  the  paae 
and  be  completed  within  foui 
give  an  adequate  supply  of  i 

Ele  of  New  Orleans,  exdnai 
listrict;  tbat,  if  tbe  work  wai 
scribed,  the  Company  shouU 
elusive  privileges  granted  to 
might  contract  witfi  anyone  el 
of  water,  and  approprute  tbe 
Company;  that,  after  the  coi 
new  works  and  pipes,  the  0 
from  time  to  time,  as  tbe  wai 
lation  required,  and  when  th 
enue  on  Uie  coat  of  such  extern 
10  per  centum,  extend  ita  wi 
the  entire  limita  of  the  dty 
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MteblWwd;  and  tbat  any 
mat  to  oomplf  with  thtae 
tn  *  f  ccf olture  of  its  cbar- 
ct  nre  tlie  Company  the 

of  dMKM  for  water,  tbat 
I  tbo  oonditloii  that  the  net 

exceed  10  per  cant  per 
plratiooof  flftjTeara  from 
ibe  Compaoy,  tlM  dty  wu 
of  buying  the  works,  pipes, 
to  be  llzea  bTezperU;  and, 
.  pnrcba»e,  the  CompanVB 
pw  faeto  extended  for  tltj 
wlthontany  exclualTe  priv- 
iplv  water,"  acoordtag  to 

Itartty  to  tocraaae  t  ■  capi- 
■oy  waa  empoweced  to  bor- 
punMsa  of  trnprorlng  and 
and  increasing  tlK  eopply 
wbleb  end  It  mb^t  wue 
;  not  exceeding  p.OOO.OOO, 
bearing  andk  rate  of  inter- 
might  determine,  secured, 
■t.  By  a  mortgage  of  all  the 
ana  to  be  aoquired,  and 
Mnpany,  indtiduig  Ita  f ran> 
atkm,  such' mortgage  to  be 
ig  mmUaffB  tmtil  the  pay- 
Kored  qr  It,  without  reln- 
mda  not  to  be  dispoaed  of, 
proTed  by  the  dty  oouucfl. 
iTided  tb«  tbe  Company 
tr  pay  any  dirldends  nntD 
rorka  wen  completed  and 
tbne,  ezcept  in  cash,  and 
M  net  recopta,  after  pay- 
'  operation  and  intereet  en 


Donded  in  1878,  but  In  no 
t  to  bebere  noticed,  except 
of  the  Company  from  slate 
ited. 

r  Orleana  accepted  the  pro- 
ne of  the  Act  of  IHTT,  and 
■mount  of  A>ck  aathoriced 
of  bonds  also  mibKribed 
It  of  •500,000,  and,  aa  re- 
I  tbelr  bonds  to  the  dty, 
sd,  lesTliw  to  the  Utter.  In 
,  like  stock  (0  tubecribed  by 
It,  AwU  0,  1818.  the  dty 
rater  Worfce  Company,  iu 
jm  aO  of  the  before  men- 
to  its  Tight  to  repur- 
tbo  foregung 


pnrtded 
UM  propel 


IT.    In _ 

JupOMd  by  its  charter,  It 
aa  of  money,  raised  by  the 

bcoda,  to  tbe  anwant  ol 
I  t^OO'OOO  were  sold,  and 

larga  pmtian  thereof,  was 
!|ing  and   trnprorlng   the 

to  meet  the  demand  for 
Iba  city  and  lU  inhabitants. 
■ay,  Booordlnf  to  tba  alio- 


gatlons  of  tbe  bill,  was  executing  In  good  faith 
the  reqoirements  of  ita  charter,  a  new  State 
Constitution  was  sdopted,  commonly  known  as 
the  Constitution  of  18T9.  It  coDtained,  amooii 
other  clauses,  the  following :  ■  'Art.  808.  All 
rights,  actions,  jirosecutioos,  claims  and  con- 
tracts, as  well  of  lodlvldual  as  of  bodltis  corpo- 
rate, and  all  laws  In  force  at  tbe  time  of  the 
adoption  of  this  Constitution,  and  not  incon- 
sistent therewiUi,  shall  continue  as  if  the  said 
Constitution  had  not  been  adopted  But  tbe 
monopoly  features  in  the  charter  of  any  corpo- 
ration now  existing  in  the  State,  save  such  as 
may  be  contained  k  the  charters  of  railroad 
companies,  are  hereby  repealed."  Under  the 
sanctfoD  of  that  constitutional  proTlsIoQ,  the 
dty  council  of  New  Orleans  passed,  on  No- 
vember 10, 1882,  an  ordinance  which  proTlilcil 
"  that  Robert  K  River*,  or  tbe  kesee  of  the 
BL  Charles  Hotel,  of  thedty  of  New  Orteens, 


needed  attadimeola  and  appurtenances,  and  to 
distribute  said  water  through  said  hotel  as  said 
BiTCfs,  or  lessee,  may  deore  from  said  pipes, 
the  idpea  to  be  pat  at  a  depth  of  tlireo  feet  un- 
der the  surface  of  said  streets,  to  be  (rf  Iron, 
and  of  not  more  than  —  inches  in  diameter; 
tbat  the  said  pipes  and  all  attachments  thereto, 
in  said  streets,  oe  amoged  and  placed  under 
the  supervision  and  approval  of  tbe  dtv  sur- 
v^OT  ;  the  pavement  and  streets  to  be  relaldto 
the  satiffacaon  of  tbe  administrator  of  Improve- 
ments and  dtj  surveyor." 

Tbe  New  Orleans  Water  Works  Company 
was  in  existence  before  the  adoption  of  the 
present  Constitutioo  of  LouIaUna,  one  of  the 
trtidei  of  which,  as  we  have  seen,  repeals  the 
monopoly  features  In  the  charters  of  all  then 
existing  corporations  other  that)  railroad  com- 
panies. This  case  Is,  therefore,  controlled  by 
the  decision  just  rendered  in  Nau  OrUant  Oat 
Light  Oo.  V.  Louitiana  LigM  and  Heat  Prodae- 
ingandMantifaeluring  C0.\aaUfii9i\.  Tbe  two 
are  not  to  be  aislingulsbed  upon  prlnciptu ;  for 
If  it  was  competent  for  the  State,  before  tbe 
adoption  of  her  present  Constitution,  aa  we 
have  hold  it  was.  to  provide  for  aupplyine  the 
City  of  New  Orleans  and  lis  people  with  Il- 
luminating gas  by  means  of  pipes,  mains,  and 
conduits  placed,  et  the  coat  of  a  private  oorpo- 
raUon,  In  its  public  ways,  it  was  equally  com- 
petent for  her  to  make  a  valid  contract  with  a 
private  corporation  for  supplying,  bv  ilic  same 
means,  pure  and  wholesome  water  for  like  use 
la  the  same  dty.  The  right  to  dig  up  and  use 
theetreeta  and  alleys  of  New  Orleans  for  the 
purpose  of  pUdnR  pipes  and  mains  to  supply 
the  city  and  its  inhabitants  with  witer  Is  a 
tnuichlae  belonging  to  the  Stale,  'vhich  she 
could  t  juit  to  such  persons  or  corporations, 
and  upon  such  terms,  as  she  deemed  beet  for  the 
puhllo  interest.  And  as  the  object  to  be  at- 
tained was  a  public  one,  for  which  the  Stale 
cciuld  make  provliion  bylegUIativeenactnient, 
the  grantof  the  franchise  could  be  accompanied 
with  such  exclusive  privileges  to  the  grantee, 
in  teapect  of  the  subject  of  tbe  grant,  as  in  the 
Judgment  of  the  legjaiative  deportment  would 
beet  promote  the  public  health  and  the  publlo 
&2T 
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ill's  grant,  which,  not  being  at  the  time  pro- 
bibiied  by  the  Constllulioa  of  the  State,  was  a 
contract,  the  obligation  ol  wblcb  cannot  be  Im- 
paired by  Hubaequent  legislation,  orbji^  change 
III  ber  organic  law  It  h  as  mu<di  a  oootract, 
within  the  meaning  of  ttie  Con«titutlan  of  the 
United  states,  as  a  grant  la  a  private  corpora- 
tion for  a  raloable  consideTation,  or  In  consid- 
eration of  public  services  to  be  rendered  bj  it, 
of  the  ezcludve  rlghtto  construct  and  m^lain 
a  railroad  within  certain  lines  and  between 
given  points,  or  a  bridge  over  a  navigable 
stream  nithin  a  prescribed  distance  above  and 
below  a  designated  point 

It  is  idle  to  insist  that  this  contract  was  pre- 
judicial either  to  the  public  faealUi  or  to  the 
public  safety,  as  might,  periiape,  be  said  lo  be 
the  caee  if  tne  State,  after  making  it,  was  pre- 
vented from  exercising  anv  control  whatever 
over  the  matter  of  supplvfng  the  dty  and  its 
inhabitanta  with  water.  Bnt,  notwithstanding 
the  exclusive  privileges  granted  lo  *lbe  plaint- 
ifF,  the  pow«r  remains  irith  the  State,  or  with 
the  mtmldpal  government  of  New  Orleans,  act- 
lug  under  tegtaUtive  authority,  lo  make  such 
regulations  as  wOl  secure  to  the  public  the  un- 
interrupted use  of  the  streets,  as  well  as  pre- 
vent ttie  distribution  of  water  anfit  for  use,  and 
provide  for  such  a  continuous  supply,  In  quan- 
tity, as  protection  to  property,  dudLc  and  pri- 
vate, Dwr  lequlre.  Di  tbecaaejustdeddeawe 
said:  ''The  conatitatkiiia]  pt«blbltion  upon 
state  laws  tnirinlrliig  tbeotdigotion  of  contracts 
does  not  restrict  the  power  ot  the  State  to  pro- 
tect the  public  liealtb,  the  public  morals,  or 
the  public  safety,  u  the  tme  or  the  other  may 
be  Involved  In  the  execution  of  such  contracts. 
Ri^ts  and  prirtlegea  arising  from  contracts 
with  a  State  are  subject  to  regulations  for  the 
protection  of  the  public  health,  the  public  mor- 
als and  the  public  safe^,  In  the  same  sense  as 
are  aU  contracts  and  all  proper^,  whether 
owned  by  natural  persons  or  corporations." 

The  contract  with  the  Water  Works  Com- 
pany does  not  interfere  with,  but  expressly  re- 
serves, the  riparian  riKhts  of  anjone  "  cootig- 
uons  U)  the  river."  "ro  that  class  the  ai^llee 
does  not  belong ;  for  his  hotel  is  distant  many 
blocks  from  the  HiSBlsdopi  River,  and  others 
own  bnd  occupy  the  intervening  property. 
Nor  does  the  contnct  assume  to  inteneie  with 
the  right  of  any  penon  or  corporation,  even 
when  not  contiguous  to  that  itr^m,  to  supply  i 
588 


their  plsc( 
therenom,  obtained  otherwise 
mains,  or  conduits  laid  in  the 
the  dty.  The  restriction,  impi 
tract  upon  the  use  by  others  t) 
the  public  stncts  ana  ways,  foi 
is  not  one  of  which  the  appelle 
He  was  not  thereby  restrained 
or  liberty  he  had  before  ;  for  h 
without  the  consent  of  the  gov 
up  the  streets  and  sULts  of  the 
pose  of  conveying  water  to  his ' 
he  question  the  authority  of  thi 
to  a  private  corporation  the  e: 
public  streets  and  alleys  for  sue 
means  of  accomplishing  the  p 
supplying  one  of  her  munldpa 
habitants  with  pnie  and  wb 
The  permission  given  to  the 
dty  council  to  lay  pipes  In  the 
punwee  of  conveying  wat«r  i 
plainlv  in  derogation  of  the  Ste 
appellant ;  for  tf  that  'rody  ca: 
use  of  the  pnbUc  ways  to  aim, 
like  use  to  all  other  dtizens  and 
of  every  kind,  thereby  materia] 


.     .  faith  of  V 

Ended  large  sums  of  money,  an 
a  to  the  public  which  might 
been  performed  by  the  State  oi 
public  expense. 

Without  dlscpsaing  the  and 
to  in  the  other  case,  or  repeat 
considerationB  there  stated, 
equally  applicable  here,  we  are 
the  court  Mlow  erred  in  susi 
murrer  to  the  bill.  Under  iu 
plaintiJT  was  entitled  to  a  dec 
restraining  the  defendant  fron 
conduits,  or  mains  in  the  publi 


with  all  corporation. 
citizens  of  New  Orleans,  he  mi 
contract  which  the  State  made 
iff ;  for  such  is  the  mandate  i 
tlon  of  the  United  Stater 

Tfte  deOTM  M  rvMTSSif,  andtit 
fir  fiirtAer  proettdingi  in  eot^ 


True  oop  J.   l^H : 


D  STATES. 


!U.ILWAT  RBUOVAX.  OASB& 

B  of  tbe  tJDlted  SUtes,  created 
.  80  Bncb.  to  remove  to  drcnlt 
!n  State  courts,  under  remoml 

Home,  144  D.  S.  66.  30  L.  349. 
:.  140  n.  S.  801.  36  L.  852.  12  S. 
8  Fed.  BIS.  People  t.  Oolomdo 
dee  V.  HUl,  76  Fed.  471,  42  n. 

T.  Qallegos,  S9  Fed.  771.  61  D. 
loom.  SS  Tex.  285,  20  S.  W.  US. 
IS  D.  S.  257.  20  L.  390.  e  B.  Ot. 
'  CoDsUtttttcHi  or  Uws  of  United 
(  D.  B.  588.  38  L.  S44.  B  S.  CL 
n  on  KToond  ot  dWeree  dtlaen- 
Nnlta  T.  Locbrldge.  141  O.  S. 
:  adverse  State  coort  Judgment 
>wable  bj  Supreme  Coort:  LnX' 
.  S.  529.  SS  L.  SIO,  14  S.  Ct.  A92, 
itloD  to  bntld  bridge  over  navl- 
a,  etc..  By.  v.  Cody.  IM  U.  8. 
704.  TOB,  hoIdlDg  Federal  corpo- 
al,  altbongb  described  In  com- 
itbell  T.  Mcerlein  Brewing  Co., 
C  suit  Hfcalnst  Federal  maratanl, 
ws;  State  «.  Bradley.  26  Fed. 
■'ederal  Supreme  Oonrt  prenents 
inecHcnt.  etc..  By..  28  Fed.  «7R. 
OD  created  by  Congress,  arises 
>  T.  Bonttaem  Kan.  Ry.,  40  Fed. 
diction  over  suits  by  or  agelast 
perate  In  Indian  country;  Grant 

holding  suit  to  control  official 
*,  arises  under  Federal  Inwa; 
Mt,  80.  5  V.  B.  App.  42S.  bnldtng 
Her  InTolTea  Federal  question: 
J  action  for  false  Imprisonment 
id  T.  Chicago,  etc..  By..  78  Fed. 

of  plalntltTs  SUto,  Jolnod  with 

^— Tflp. 


US  D.  S.  1~2S  Notes  od  U.  8.  Beports.  1 

Federal  corporallon,  remoT&ble;  State  of  ArkanB&E  «.  K&nsai 
T.  Goal  Co.,  96  Fed.  35S,  337,  Wding  cause  removable  where  reci 
Bliow  tliat  either  iMrtj  claims  right  nnder  Federal  Conatltatloi 
laws;  Austin  v.  Northern  Pac.  Ry.,  84  Minn.  474,  26  N.  W. 
allowing  nmendment  of  complaint  In  action  InvolYlng  Pederal 
pomdon  by  Increasing  demand  to  Jurisdictional  amount  for 
moral;  Texas,  etc.,  Ry.  ▼.  Gay,  86  Tex.  582,  26  S.  W.  601,  25  L 
A.  54,  holding  Jurisdiction  of  Federal  court  over  caae  to  vrtklch  1 
eral  corporation  Is  party,  wlU  be  presumed;  Texas,  etc.,  Ry.  t.  T 
son,  —  Tex.  Civ.  App.  — ,  43  S.  W.  1061,  holding  principles  appi 
Ue  to  diverse  citizenship  may  be  ai^lled  to  Federal  corporati< 
Olted  generally  in  Faolfic  Qas  Imp.  Co.  v.  Bllert,  64  Fed.  429, 
Caples  V.  Texas,  etc.,  Ry.,  67  Fed.  10;  arguendo,  In  California  v. 
dflo  Ry.  Co..  127  U.  8.  40,  32  L.  157,  8  S.  Ot  1060,  Northern  1 
Ry.  V.  Austin,  135  D.  S.  317,  34  U  219,  10  a  Ct  758,  and  Rob 
T.  Northern  Pac.  By.,  158  U.  8.  22.  39  L.  881,  16  8.  Ct.  763. 

Distinguished  In  Leather,  etc..  Bank  v.  Cooper,  120  U.  9.  780 
li.  818,  7  8.  Ot  778,  holding,  since  act  ot  1886^  suits  by  or  agal 
national  banks  not  necessarily  removable;  Petri  v.  Commercial  I 
Bank,  M2  U.  S.  648,  35  L.  1145.  12  8.  Ct  326,  and  Bx  parte  Jo: 
164  V.  S.  692,  41  L.  601,  17  S.  Ct.  223,  htdding  Federal  Jnrladici 
over  action  by  and  against  national  banks  depends  upon  dlvi 
cltisenshlp;  Colorado  Cent.  Uln.  Co.  v.  Tnrck,  150  U.  8.  143.  31 
1032,  14  8.  Ot.  37,  and  Tennessee  v.  Union,  etc.  Bank,  152  U 
460.  38  li.  514.  14  8.  Ct  656  (but  see  dli^ntlng  opinion  in  152  U 
468,  38  L.  SI6,  14  3.  Ct  659j,  denying  Federal  Jurisdiction  of 
as  arfalng  nnder  Fedeml  CoDstltution,  unless  It  appears  from  c 
plaint;  Or^on,  etc.,  Ry.  v.  Sbottowe,  162  U.  S.  496,  40  L.  1(60 
8.  Ct  STO.  holding,  on  application  for  removal,  Federal  charai 
of  defendant  corporation  must  appear  from  complaint;  8eattle,  i 
Ry.  V.  State,  52  Fed.  696.  holding  Federal  corporation  Joined  as 
fendant  cannot  remove,  where  It  does  not  appear  concerned  In 
Utlgatlon;  State  of  Kansas  v.  Atchison,  etc..  By.,  77  Fed.  343,  hold 
action  not  removable  unless  fact  that  It  arises  under  Federal  li 
appears  from  platntifTB  statement  of  his  own  claim;  Follett  v. 
llngbast  82  Fed.  241,  denying  right  of  removal  on  ground  thst  c 
arises  nnder  Federal  laws,  where  disputed  amount  did  not  e^i.' 
12,000;  Chicago,  etc.,  Ry.  v.  Martin.  09  Kan.  447.  53  Pac.  464.  h. 
Ing  Federal  corporation  not  entitled  to  removal  unless  Its  co 
f«idant  Joins  m  petition;  Conlon  v.  Oregon,  etc..  By..  21  Or.  461. 
y*c.  Ml,  holding  rule  inapplicable  to  corporations  organised 
twrltory  and  afterwards  granted  privileges  by  Congress;  Statt 
Southern  Pac.  Ry.,  23  Or.  431,  81  Pac.  962,  holdins  defendant 
a  Federal  corporation  for  purposes  of  removal. 

Oorporatlons. —  BaJlroad  company  formed  under  acts  of  C 
gress.  by  consolidation  of  various  State  and  United  States  conx 
tlons.  is  at  least  a  de  facto  corporation,  and  Its  exlatenes  will 
be  Inquired  Into  collateraHy,  p.  16. 


U6n.&26-M  KotM  on  U.  &  B«porta. 

BamoTHl  of  catis««. —  GontiOTeralee  between  propertr-owneis 
elt7,  la  Ulflsonri  proceeding  tor  widening  atroets,  are  distinct 
eepante;  hence.  Federal  corptvadoa,  property-owner,  may  rei 
Its  conlzDTerBr  to  Federml  court,  notwithstanding  pioceedlnge  i 
other  ownen  may  be  tadlrectly  affected  thereby,  p.  28. 

Approved  In  Whdan  t.  New  Xork,  etc.  By.,  35  Fed.  868.  1  1 
A.  74,  and  a.,  holding  action  by  dtlsMi  of  Ohio  acalnat  Ohio 
New  TOTb  corporatlona,  to  enforce  Joint  Uahlllty,  separable 
purpose  of  remoTal;  New  York,  etc.,  By.  t.  Oockraft,  4fl  Fed. 
holding  controTersy  between  ratlrutd  and  ownen  of  Und  soi 
to  be  condemned,  separable  fn>in  that  between  railroad  and  tt 
Bugar  Creek,  eta.  By.  r.  McKell,  n  Fed.  8S,  holding  controv 
between  State  and  aon-dtlzen  owner  In  condemnation  proceed 
In  which  resident  lessee  of  non-resident  Is  made  co-def«idant, 
arable  for  removal  purposes;  In  re  Stutsman  Oonnty,  SS  Fed. 
holding  controreray  presented  by  each  owner  In  North  Do: 
proceeding  for  collection  of  delinquent  taxes,  a  separate  snlt. 

Questioned  In  Mineral  Bange,  etc  By.  t.  Lake  Superior,  ' 
Oo.,  2S  Fed.  BIS,  doubting  whetber  stn^e  non-reoldent  owner,  w' 
land,  with  that  of  others,  Is  sought  to  be  condemned.  m«y  rem 
Distinguished  In  Bellalre  r.  BalUmote.  etc..  By.,  14a  D.  8.  Ill 
U  611.  IS  8.  OL  17,  holding  condemnation  proceedings  against  le 
and  ncm-resldent  lessee  not  removable  upon  ground  of  sepnr 
controversy  betwe«i  city  and  lessee;  In  re  City  of  Oblcago,  04  : 
902,  holding  no  eeparable  G<MitroTersy  In  assessmeot  proceed 
for  municipal  Improvement  where  court  determines  parties;  I] 
The  Jamecke  Ditch,  89  Fed.  169,  holding  all  parties  to  Indiana 
eeedlngs  for  establishment  of  drains  inseparably  Interested  In  i 


llfi  D.  S.  SS-28.  2a  L.  S3S,  HADDBN  v.  UBBBITT. 

Onstoma  datiea Value  of  foreign  oolna,  as  ascertained  by 

nMte  of  director  of  mint  and  prodalmed  by  secretary  of  treu 
ta  conclusive  upon  cnstom-booBe  ofHcers  and  importer*,  p.  27. 

Beafflrmed  In  Helnemann  v.  Arthnr.  120  U.  3.  86,  30  U  606, 
Ot  447,  Wood  V.  United  States.  72  Fed.  2SS,  3S  U.  S.  App.  22R. 
United  States  v.  Knanth,  77  Fed.  600.  Approved  In  United  81 
V.  KlIngenbeiK,  168  D.  B.  85.  97,  38  L.  648,  649.  14  S.  Ot  791. 
holding  action  of  collector  In  Bxlng  value  of  foreign  coins  not 
peal^le  to  board  of  general  appnlsers;  United  States  v.  AIL 
Newhan,  n  Fed.  627,  628,  632,  affirming  role  and  holding  basis 
flTinp  value  In  pure  metal,  not  exchange  valne. 

115  U.  S.  29-40,  29  U  841.  WHBBLBB  v.  NEW  BB0NSWI 
BTO.,  KT. 
Appeal  and  error.— Clrcnlt  Conrfa  finding  of  fact  ttMt  cei 
eorrespondence  created  oonttact  ot  sale,  la  sufficient  to  eetal 
mcb  contract  p.  84. 
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UKAtlm  entltUox  bim  to  possesalon  acaiust  United  Statu,  u 
at  actUoK  deCendant;  teaoe  admlsalon  tliat  portion  of  clslm 
been  patented  to  stranger,  Jnstmed  Inatructkiiu  for  defenduit.  : 

Approved  In  Erwln  t.  Pecc«o,  &3  Ked.  012,  boldlns  dalm  I 
upon  diaooToiT  wltMn  limits  t>f  another  '^^■itti^  to^«  Ajktboi 
Jillsou,  83  CaL  800,  23  Pac.  420,  holding  each  partr  mnK  eata 
f*lfliiii  agalnjit  y>TPrnrnftnt,  mm  well  mm  against  adTeraarj;  ij 
tjtahl.  B  Colo.  211.  11  Foe.  78,  holding  all  rights  and  equlUi 
premises  must  be  a^usted  piior  to  \t*MW  h  xi^  of  pate&lj  Kftnrii 
San  Juan,  etc.,  Co.,  S  Colo.  357,  12  Fac  20i.  holding  locatloi 
tioufll;  made  on  inji**"  ii'aai tilUiii.  beCon  n-jungiia h nmn*  ^ 
dlan  title,  will  not  arall  agalnt  locatioo  toade  after  land  la  oi 
op;  Manning  t.  Strehlow,  U  Colo.  468,  4M.  18  Fac.  eSfi,  827,  ho 
Issue  In  action  to  determine  adrerso  daliaa,  la  wbothec  either  { 
was  ehUtled  to  patent;  Qh«rd  t.  Oaraoo.  2S  Oolo.  M7,  M  Fac 
holding  defendant  ma;  defeat  plaintiff  bj  showing  better 
to  cOalm  in  third  partj;  MlUer  t.  Olrard.  S  Oolo.  App.  ZIO.  80 
S0,  holding  locator  permitting  adjoining  "'"'"""^  to  obtaia  p 
for  portion  of  terrltor;,  Indnding  discorery  shaft,  ioaaa  tit 
claim;  Lalande  r.  UcDonald,  2  Idaho,  2S»,  U  Pa&  84B,  bo 
plaintiffs  must  estabUata  valid  location;  Burke  t.  HcDena: 
Idaho,  813,  18  Fac.  86S,  holding  right  of  possessloa  ot  claim 
of  the  acUou;  Bnrke  v.  McDonald,  2  Idaho,  6S1,  88  Pac  61.  ho 
verdict  not  finding  defendants  are  entitled  to  possesalon  ag 
government,  bad;  Deno  t.  Qrifiln,  20  Not.  262,  20  Pac  809.  ho 
•ne  wtaoaa  claim  has  been  dlamlsscd,  cannot  claim  that  pi 
Issued  to  another,  Is  void,  because  Irregularif  Issued;  Ines 
Co.  V.  Kinney,  46  Fed.  836,  remanding  case,  because  Federal 
Involved  bad  been  settled  taeretn;  Upton  v.  LarkiD,  7  Mont.  4fi 
Pac.  732,  holding  portion  of  discovery  being  on  adjoining  i 
wlU  not  render  location  Invalid. 

Dlatlngnlshed  In  M<~ 
Rep.  888,  24  Pac.  1078 
to  claim,  need  not  alia 
22  Nev.  8S,  86  Pac.  98 
Pac.  108),  holding  pa 
abandonment,  Invalid 
883,  6  N.  Mex.  Wi.  2( 
for  posseaslon,  need  oi 
City,  etc.,  Co.  V.  Low 
claim  developed  In  go< 
covery  by  allowing  i 
same. 

Kinea  and  mineral) 
covery  for  porpose  of 
after  loss  or  abandonn 

Approved  In  Del  Mc 
B.  78,  18  S.  CI-  004.  b< 
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S2  Fed.  862,  holding  re^dent  defeodaats  canoot  remove,  tdtho 
plaintiff  la  citizen  ot  another  State;  Rogers  t.  Van  Nortwick 
Fed-  514,  heading  resident  corponitloD  essential  party  to  action 
stock  In  name  of  non-resident  holders;  Garner  v.  Second  Nat  B; 
R6  Fed.  371,  holding  an;  one  at  several  non-reeldeats  sued  In  8 
conrt  may  remoTc;  Missouri  v.  New  Mndrld  County,  73  Fed, 
holding  tmstee  charged  with  fraudulent  disposition  of  propi 
necessaty  party  In  suit  against  frandulent  grantees  to  reclelm  si 
Scentt  T,  Keck.  73  Fed.  004,  36  U,  S.  App.  586,  botdiag  real 
trustee  necesaary  party  to  enlt  against  non-resident  vendee 
flpectflc  performance;  Kenned;  v.  Bhien,  31  W.  Va.  S58,  8  B 
V)S,  holding,  to  Justify  removal,  all  on  one  side  of  controversy  i 
be  of  different  dtizenehip  from  all  on  other. 

Dlstlngdahed  In  Williamson  v.  Krobn,  66  Fed.  661,  31  D.  8. 
325  Oint  see  dissenting  opmton  In  66  Fed.  663,  31  D.  8,  App. 
ttoldln;;  corporation  proper,  but  not  neceMery,  party  to  salt 
stock  owned  by  individuals. 

IIS  U.  8.  61-«7,  29  L.  329,  STEWART  v.  DUNHAM. 

BemDTsI  of  causes Jurisdiction  of   Federal   court  over  i 

ItoT's  bill,  removed  from  State  court  on  ground  of  dlveise  e\t 
ship,  Is  not  ousted  by  admission,  subsequent  to  removal,  of  i 
creditors,  who  were  co-cltl^ens  of  defendairts,  p.  64, 

Approved  iu  Phelps  v.  Oaks,  117  U.  S.  239,  29  L.  890,  6  S.  Ct. 
holding  Federal  Jurisdlctlou  of  action  against  tenant  for  land 
ousted  by  admitting  landlord,  eo-dtlzen  of  plaintiff;  Rous 
Letcher,  1S6  D.  S.  50.  39  L.  34S,  15  8.  Ct.  2SS,  holding,  where  a 
are  In  course  of  administration,  all  parties  may  come  und« 
ciliary  proceedings,  although  original  Jurisdiction  would  have 
JacKtng;  Jarboe  v,  Templer,  S8  Fed.  217,  holding  Federal  Inr^ 
tloD  not  ousted  by  sutmequent  transfer  of  cause  of  action  t 
citizen  of  defendant;  Thounm  v.  Bant  Tennessee,  etc.,  Ry.,  38 
879,  holding  coming  In  of  new  parties  Into  representative  suit, 
not  covSer  right  of  removal;  Belmont  Nail  Co.  v.  Columbia, 
Co..  46  Fed.  338.  a  case  on  all  fours;  Society  of  Shakeni  v.  W« 
«8  Fed.  736,  37  D.  S.  App.  141.  holding  permlttiuK  oo-c!tlzen  of  | 
tiff  to  Intervene,  does  not  oust  Federal  Jurisdiction;  D.  A.  1 
kins  Co.  V.  Catawba  Mills.  82  Fed.  785,  holding  all  creditor 
necessary  original  parties  to  credltoi^B  bill;  Cross  v.  Evans,  S6 
4,  52  U.  8.  App.  728.  holding  Federal  Jurisdiction  over  action  a; 
receiver,  not  divested  because  road  passes  to  co-cltlz«is  of  | 
tiff:  Compton  v.  Jesup,  68  Fed.  2T»,  31  U.  8.  App.  486,  argn 
dissenting  opinion  In  Cates  v.  Allen,  149  XT.  8.  464,  37  L.  810, 
Ct.  970,  majority  ordering  suit  remanded,  where  Federal  t 
lacked  equity  Jnrladlctton. 

Dlstingulsbed  In  Mangels  v.  Donau  Brewing  Oo.,  B3  Fed. 
dismissing  foredoBure   suit   where    Intervening   bondholders 
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irf  defeadants  and  necesea)?  partleB;  Tag  Slrer  Coel, 
Brigel.  67  Fed.  629.  81  V.  8.  App.  666,  where  forecloBore 
lU  InterMted  pardea  defendants  and  some  proTed  to  bo 
of  complainant. 

reme  Court  bos  no  JnrlsdIctloD  orer  w(h 
by  appellants  against  whom  respectlvo 
itun  of  $5,000,  p.  64. 

boeolz  IsB.  Oo.,  117  V.  S.  S69,  29  L.  924, 
Ct  decrees  against  distinct  iJiu'dea  on  dli- 
led  to  confer  appeUate  Jurisdiction;  Gib- 
7,  39,  30  L.  1087,  1088,  7  8.  CL  1071.  1072. 
I.  432,  31  L.  192,  S  S.  Ot  IM.  and  Bmltb 
136  D.  a  239.  34  L.  348,  10  S.  Ct.  1018, 
138  U.  8.  479,  34  L.  1048,  11  S.  Ct.  425, 
:lnct  demands  or  llabUltles  cannot  confer 
Iter  T.  Nortbeaatern  Ry..  147  U.  8.  S73, 
oylng  Circuit  Coart  Jurisdiction  over  bill 
M,  wbea  respectjve  assesBmente  in  sepa- 
iiDt  to  S2,000:  DavlB  T.  8chwartB,  155  tJ. 
L  243,  dismlBBlng  appeal  as  to  mortgaee 
imonnt;  Pntney  T.  Whltmlre,  66  Fed.  387, 
by  Beveral  complainants,  each  holding 
ban  $2,000;  Bnsejr  t.  Smltta,  67  Fed.  16, 
n  over  credltor't  salt  against  heirs,  where 
;hat  of  each  was  under  $2,000;  Bmltbson 
holding  JarlsdlcHoB  over  creditor's  aolt 
elver  determined  bj  IndlTldual  claim  ot 

I. —  Fact  that  debtor  had  attempted,  by 
laws  of  Ulsslssippl,  to  transfer  property 
does  not  vitiate  subseqneot  traasfer  by 
trustee  to  same  creditor  to  satisfy  debt,  p.  66. 
1  in  JeweU  v.  KnlgUt.  123  U.  8.  434,  31  L.  193,  8  8.  Ct. 
f  whether  sale  and  ddivery  of  debtor's  goods  by  way  of 
is  fraudulent,  qaestlon  of  fact;  Huntley  v.  Kingman,  152 
18  I/.  543,  14  8.  Ct.  691,  upholding  tolling  debtor's  asslgn- 
«ne0t  of  certain  creditors;  Davis  v.  3cbwarti.  155  U.  8. 
291,  IS  8.  Ct.  240.  upholding  mortgnge  givm  for  avowed 
preferring  credllor;  Slonx  City.  etc..  By.  Co.  v.  Trust  Co., 
8.  49  U.  8.  App.  533,  holding  coa^oltdatlons  and  Inter- 
)  not  oust  Federal  Jurisdiction,  once  attached:  Bank  of 
T.  Schlotfeldt.  40  Neb.  216.  68  N.  W.  728.  holding  transfer 
[ir**  property  to  preferred  creditor,  not  piveumed  fraudn- 
wlcb  Mfg.  Co.  V.  Mm.  6  8.  Dak.  182.  68  N.  W.  16.  24 
!8.  bedding  Insolvent  debtor  maj  nae  Ua  proper^  In  pay 
Tedltora. 

Tou  x-n 
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I  Kr-  ▼•  Omiam,  8S  Ala. 
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nuM  of  1850;  Chlam  t.  Price,  M  Ark.  272.  15  B.  W.  1084, 
iTti  land  department'!  approvaJ  of  railroad's  seleetlov, 
latlon  that  lands  had  not  paased  under  Bwamp  grantst 
,edd.  Ifll  HI.  491,  52  Am.  St  Bep.  396,  44  N.  B.  2W,  M 
I.  holding  grant  bordertng  en  meandering  lake,  extendi 

ids. —  It  k  duty  of  Movtaij  «f  IntMlor,  ■■  bead  ot  Inni 
to  detennlne  irtiether  land  patented  to  aettler,  la  of 
t  to  aettlement,  nnder  pre-emptlta  laws,  and  Ida  Jnig* 
contMtable  in  action  at  law,  by  mere  Intmder   wtthoot 

In  Noble  T.  Union  ElTer,  etc.  Bj.,  147  D.  B.  ITO.  >7  I* 
t.  274.  holding  decUkm  of  aecretary  that  designated  ran- 
lUed  to  right  of  way  orer  public  land,  Irrevocable  by 
Aandler  t.  Oalnmrt,  etc..  Co.,  14B  D.  B.  8»,  87  L.  G81. 
1,  holding  listing  by  aorreyor-general,  and  approval  by 
peiate  as  adjadlcatlon  as  to  what  were  swamp  lands; 
V.  Hayw,  IM  U.  S.  842,  40  L.  174,  18  S.  Ot  41.  reaffirm- 
:  Winona,  etc..  Land  Co.  v.  BbUdsor,  52  Minn.  888,  54 
vlding  certlflcatlon  of  Und  to  Wmte,  as  being  vrlth  graat. 

■bed  In  Lake  Snpertor,  otc..  By.  t.  Ounnlngbam.  44  F«4. 
[  tf^  department's  approval  of  land  scdecdoD.  vetd,  aa 
»Bcad  Id  prior  grant 

>-78,  29  L.  816.  THB  0HABLB8  MOBGAN. 
—  When   record  does  not  show  contrary,   flirt  ricnal 
a  Mtttited  to  by  offending  veaad.  wlO  ba  preanmed  to 
Blade  at  proper  distance,  p.  78. 

T-—  Under  admliaJty  role  24.  Circuit  Court  may,  in  Ita 
permit  amendment  of  libel,  so  as  to  Inelnde  claim  for 
TDvring  out  of  original  cause  of  action,  and  litigated  ta 
art.  but  rejected  because  not  specified  Id  pleading*,  p.  70. 
1  in  Irvine  v.  The  Hesper,  122  B.  8.  267,  80  L.  1178,  7  B. 
try  V.  The  Thomaa  Melville.  87  Fed.  272,  and  Nelson  v. 
Fed.  217,  48  U.  a.  App.  660,  all  holding  aroeal  1b  adml- 
Ically  trial  de  novo;  Liverpool  Steam  Co.  v.  Phenlx  los. 
8.  447,  482,  82  L.  794,  799,  9  8.  Ot  474,  holding  csuaa 
nanded'  with  Inatmotlons  to  allow  amendmwit  pleading 
r;  The  City  of  New  Orleans,  88  Fed.  686.  allowing  totro- 
!imw  allegations  and  proofs;  The  J.  B.  Tmdean.  84  Fed. 
B.  App.  B06,  allowing  amendment  paying  Interest:  Ttit 
ian,  60  Fed.  42S,  426,  21  U.  S.  App.  90,  holding  amend- 
lattew  of  gnbstance,  not  allowable  on  appeal.  In  caubea 

^hed  In  The  Beeche  Dene.  55  Fed.  527,  13  D.  8.  App.  211, 
appeal  In  fifth  drcnlt,  new  evidence  cannot  be  taken  by 


-F^adln^  oT  board  of  locml  Inspectora,  In  Ini 
ti»»  iQdw  K.  S,  i  4450.  of  facts  of  eoUMon,  as  bearing  on  1 
•*«««.  are  badmtariUe,  bi  salt  asalost  steamer  for  dvna«e 
nOMim.  ma  eridnn  tlwt  Ubdluits  wwe  Un  proper  coarse,  j 

Witt^BBS.—  Contndlctorr  dectarsttons  of  witness,  onU  o 
tta,  mmOt  at  amotbtr  time,  minol  be  nsed  for  purpose  of  In 
meat,  ontil  wttnen  bu  been  examined  on  subject,  and  bis  at 
P*rd««la»iy  directed  to  circumstances,  tn  sacb  a  waj  as  1 
Wa  faO  ofipomalty  for  explanation  or  excnlpathm,  p.  77. 

Apprared  tn  Matiox  t.  United  States,  1S6  U.  a  246,  39  L. 
S.  Cl  SU,  Netean  t.  Wblte.  83  Fed.  217.  48  D.  S.  App.  660,  Mi 
IM.  Od.  T.  Wlch.  9  Orfo.  App.  418.  4§  Pac.  600,  and  Cardir  t.  I 
S  Mo.  App.  IDS,  all  appljlng  role  to  Tarlons  facts;  State  v. 
S  S.  a  2Z7.  7  S.  K.  309,  holding  testlmonr  at  trial  may  be  i 
4Ik;:h]  by  testtmonj  at  inqoest. 

115  C.  S.  7»-87.  29  L.  352,  CLARK  t.  BEECHER  MFG.  OO. 

Patents.^  Clark  patent  for  blanks  for  carriage  tblll  shacb 
■ot  Infringed  by  Smith  patent,  p.  87. 

Approved  In  Heine,  etc.,  Co.  <r.  Anbenser,  etc,  Co.,  43  Pe< 
boMlag  Inrcnlor  m^vty  changing  form,  sboold  be  closely  I! 
M  speriOeatlons:  Jobnson  Co.  v.  PaclBc,  etc..  Co.,  47  Fed.  588, 
lag.  where  patent  Is  broader  than  claim,  patentee  preaam 
anrrader  anrpina  to  public. 

lis  U.  a  87-08.  29  L.  356,  W0LLBN3AK  t.  BEIBER 

Patents. —  Beference  should  be  made  to  state  of  art  at  time 
oitloB  wma  made.  In  constrnlug  patents,  p.  94. 

Putonts. —  WoUensak  patent  for  transom  lifters,  muat  be  It 
to  comMnath»  described  and  claimed,  p.  91. 

ApproTcd  In  Gage  t.  Kellogg.  23  Fed.  894,  holding  reissue,  ei 
tag  orlfriual  claim,  rold;  WoIlenaalE  *.  Belher,  28  Fed.  426,  i 
f«»e:  Wolleosak  ▼.  Sargent,  151  U.  8.  224,  38  L.  140.  14  S.  Ot 
ammtlng  &  O-  WoUeuBak  t.  Sargent,  33  Fed.  841,  and  41  Fe 
paMlog  upon  like  patent;  Heine,  etc.,  Co.  v.  Anheuser.  etc.,  C 
red.  790.  boldlog  Inventor  merely  changing  form  of  recep 
■tilctly  limited  to  terms  ot  claim. 

IIB  D.  S.  iJ6-102.  28  L.  3S0.  WOLLBNSAK  T.  BJJIHBB. 

Notlea. —  La^  Imputes  knowledge,  when  opportanlty  and  lut 
combined  with  reasonable  care,  would  ncceasarlly  Impart  It;  b 
patentee  la  prenmed  to  kDOw  at  date  of  Issuance  of  patent,  wb 
•am*  coven  area  of  hts  Invention.  pL  89. 
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!  in  Ir«  T.  Sargent,  119  U.  B.  661,  30  L.  547.  7  8.  Ct  441, 
tentee  neglectlag  to  compare  pateot  within  loTentlOB 
e  jtiKTa,  cannot  obtain  valid  retuue;  Ambelm  v.  Flnster. 
I,  boldlng  delayed  relaane,  Told. 

-  Pallnre  to  Improve  opportunity  to  acqnlre  knowledge 
le'fl  latereots,  constltnteB  lacbes,  dlBaUlng  party  aeeblof 
igbt  from  enforcing  It  to  detrlmeat  ot  tboM  wbo  bava 
<  act  as  tbongb  It  were  abandoned,  p.  09. 

Ktttle  V.  HaU.  24  Blatcbf.  188,  29  Fed.  511,  holding 
entertain  case,  where  complainant  haa  delayed  suit 

it  seven  years;  Bufflsgton's,  etc.,  Co.  v.  BustlB,  OS 
S.  App.  693,  and  Adams,  etc..  Ry.  v.  Undell  Ry..  77 

,  S.  App.  482,  holding  patentee  cannot  ■nbseqnently 

>  cover  device  not  claimed  therein, 

-  Relssne,  for  purpose  ot  correcdog  mlstAke  In  original 
t  be  granted  within  reasonable  time,  otherwiso  it  may 

void  pro  tanto,  in  any  suit  founded  thereon,  p.  100. 
I  <n  Electric  Oas  Co.  v.  Boston  Electric  Co..  139  U.  El 
60.  11  S.  Ct.  D93,  holding  unexplained  dtiay  ot  eight  and 
are,  rendered  relsane  Invalid;  Woilenaak  v.  Sargent.  ISl 
38  L.  140.  14  S.  Ct.  293,  holding  excnee  tfaat  PBtentee 
illctlor's  advice  Insnffldent  to  excuse  delay;  Haines  v. 
Bd.  627,  boldlng  Ignorance  ot  patent  laws  no  excnae  for 
italnlng  reissue;  Boland  r.  Thompson.  23  BUtchf.  442, 
I,  holding  ignorance  of  Bngllflh,  and  Ignorance  ot  omit- 
m  from  patnit,  do  iMt  excuse  tweaty-alz  montbs'  delay 

ihed  In  Topllff  v.  Topllff.  14S  U.  S.  170,  S6  L.  664.  12  B. 
iialnlDg  reissue  to  correct  palpable  mlstakei,  obtained 
'  months.    See  also  cltattons  under  next  syUabos. 

-  Question  whether  delay  lo  applying  for  reissue,  to 
take  In  original  claim.  Is  unreasonable,  is  for  the  court, 
e  drcumEtancea,  p.  101. 

In  Ives  V.  Bargent,  119  C.  S.  002,  80  L.  S4S,  7  S.  Ct  441. 
K  yean'  delay  Invalidated  relsBne;  Boskin  v.  Plaber.  12S 
1  L.  762.  8  S.  Ct.  S37,  holding  nine  years'  delay  Invalidated 
>11ensak  v.  Sargent,  151  U.  8.  228.  38  L.  141.  14  S.  Ct. 
;  elgbt  years'  delay  nn  reasons  tile;  WoUeneak  v.  Sargent. 
.  holding  delay  of  eight  yean  invalidated  reissue;  Fblla- 
..  Mfg.  Co.  V.  Ronss,  39  Fed.  274.  and  Peoria  Target  Co. 
d.  etc..  Co.,  47  Fed.  735.  botb  boldlng  driays  of  three 
>red  relaaue  void.     See,  also,  citations  nudor  preceding 

-  Decision  of  patent  ofllce.  as  to  reasonableness  of  dflay 
for  Tciuue,  to  correct  mistake  ts  original  daUn,  la  not 

p.  lOL 
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Aw(<w««  ta  >f«(kM>7  *.  HuluiL  U*  C.  B.  m  >•  I. 
OL  17t, 

DMteftfifctd  to  ]i«rtten  Fte.  Br-  t.  Hwmt.  CI  n 
C  &  APV.  m.  baUtos  lud-snat  twaqmr  not  tnui  t 
wttli  cvTcfBflMSt,  to  rwpBrt  to  BBSorrcTcd  toada  wiOda 
llMitt;  CoHcd  Itotoa  *.  NOTtbcn  Fae:  Br^  «  Moal  3S7.  19 
boUlBf  gvramBwM  and  rallraad,  tonaata  ta  aerenliT.  ■ 
to  Hmtbern  FacMc  raOwaj. 

rnHto  laada^Wbcn  ariMttoaa  by  Stoto.  under  Cadi 
KTMot  tlwfvto,  bava  bean  avproTed  br  gDrenunmt,  toa 
bava  BO  Jailadletlon  U  retlew  rernlarttj  of  proeeedi^ 
•Uto  and  Ito  (rastoaa,  or  Ito  locadiv  BKnto,  or  to 
wbMtaar  StoU  towa  aagardlns  aato  of  landa,  ban  baan 
irttb,  p.  113. 

AppKTM]  til  Mower  r.  Ftotcbar,  116  D.  8.  884,  29  L.  S» 
411,  boldlDC  qneatlona  of  trreKOlarltr  to  eelectlon  of  Ilea 
laanaiKw  to  Stoto  of  eertlBed  llato;  HcOrearr  t.  Haak^ 
ns,  ao  L.  400.  7  S.  Ot  im  arraaado. 

rublto  Unda.— Under  act  of  Jn)7  28.  1866.  It  waa  da 
vayor-gaaeral  of  Oallfomto  to  ezt«id  Uoea  of  public  am 
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I  MezlctLO  giante,  upon  failure  of  granteeB  to  bare  Bftin« 
and  after  setting  off  qnandtT  confirmed  remainder  not 
In  grant  became  aubject  to  general  land  laws,  p.  113. 
ed  In  UcCreeri'  v.  Baskdl.  119  U.  S.  334,  30  L.  410,  7  S. 
ttoldlng  land  without  grant  ai  Burre^ed,  subject  to  State 
In  lieu  of  lands  covered  by  granc;  Durand  v.  Martin.  120 
.  SO  L.  677,  7  8.  CL  B88,  reafflrmlne  rule;  Horskr  t.  Moran, 
70,  lioldtng  townslte  patent  not  attackable, 
letcher,  116  U.  8.  3SS,  29  L.  694.  8  S.  Ot. 

act  of  April  28,  1868,  surreys  ot  conllrmed 
operatlTS  by  approval  of  govemmeat  aiuv 
ind  his  filing  of  township  plats  In  local  land 

eztdnded  from  grant  were  thereafter  lub- 
e,  or  to  pre-emption,  p.  115. 

V.  HaskdL  119  D.  S.  3S0.  80  L.  409,  T  S. 

by  anrv^or-general  for  State,  operatlT* 
imlasloner  of  general  land  offloe;  Tubbs  t. 
84  L.  880,  11  S.  Ct  282.  approving  same 
-,  with  respect  to  awamp  lands. 

I  County  T.  McHenry,  7  N.  Dak.  2C1,  74 

title  to  lands  selected  by  It  nnder  gOTeiB- 
o  by  commissioner  of  general  land  office, 
[  on  patent,  p.  116. 

Powell,  128  tJ.  S.  aeO,  32  L.  588,  B  8.  Ot 
t  correct  anrreya  of  public  landa,  declsloiiB 
■elusive,  collaterally;   Wllllama  t.    United 

L.  1028,  11  8.  Ot  488,  Curtner  v.  United 
L.  894,  18  8.  Ot  990,  Hough  v.  Buchanan, 
d  V.  Silver  Peak  Mines.  94  Fed.  B84,  an 
State  transfers  title  effectively  as  patent; 
.,  147  U.  S.  172,  87  L.  128.  18  8.  Ot  273. 

secretary  of  interior,  that  designated  mll- 
of  way  over  pnbllc  land,  not  revocable  by 
alumet.  etc.,  Co.,  149  U.  S.  92.  87  L.  G62, 
ich  certlflcaElon,  followed  by  State'!)  con- 
lenta  evidence  of  title,  not  open  to  parol 
lyes,  159  V.  8.  846,  40  L.  175,  16  S.  Ci.  42. 
V.  Emigrant  Co..  164  U.  B.  573,  41  L.  588. 
>aro]  evidence  InadmlsBlble  to  skew  that 
lly  swamp  land;  Deweeee  v.  Relnbard.  61 

808,  and  Scbleffery  T.  Tapla.  88  Cat  188, 

not  In  privity  with  United  States,  caonot 

itlng  to  State;  Buena  Vista,  etc..  Co.  v.  Tulare,  etc.,  Co.. 

!28,  holding  listing  to  Statp,  lands  selected  for  agricultural 

conclusive   determination    that    said    lands    are    sncta    as 
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covered  by  cntDt;  United  States  t.  WlnoDft,  etc..  By.,  6?  Fed.  t 
32  V.  8.  App.  272,  holding  certlflcatton  to  State  toe  benefit  of  r 
road,  has  effect  of  patent;  Mower  t.  Kemp,  42  La.  Aon.  lOlS,  8 
S32,  heldlDE  lands  so  granted,  pass  Into  domain  of  private  proper 
Bransaard  v.  Pharr,  48  La.  Ann.  232,  19  So.  273,  arguendo. 

Dlstlnsnished  In  Mtchigan,  etc..  Co.  t.  Bast,  168  D.  S.  593.  42 
S92,  13  S.  Ot  209,  holding  title  remains  In  goTemment,  vbere  gn 
Ing  act  Bpeclflcall7  provides  for  Issuance  of  patent. 

115  U.  S.  116.  29  L.  316,  GOOD  t.  O'CONNOR 
Adjndged  In  conformity  wltb  Fraaber  t.  O'Connor,  snpra,  q.  i 

im  V.  S.  116-121,  29  L.  309.  OBAY  T.  NATIONAL  8.  8.  CO. 

Corporations. —  Company  organized  to  continue,  and  buying  bi 
neas  of,  former  company,  npon  same  going  into  liquidation.  Is  ; 
charzeabl*  vrltb  payment  of  Jadgment  against  former,  for  dama, 
for  colllelon  by  Tessel,  subsequent  to  its  transfer  to  new  compa 
p.  121. 

Cited  In  59,  Am.  St  Rep.  560,  note. 

llfi  D.  8.  122-136,  29  L.  305.  BUNCOMBB  COUNTY  v.  TOMMHl 
Biallroada  being  legal  highways,  established  for  convenience 
public,  intent  of  legislature  to  subject  tbem  to  ordinary  liens,  1 
not  be  presumed;  bence.  North  Carolina  acta  of  1370,  creating  i 
chanlcs'  liens  on  "  bu tidings  —  or  any  other  kind  of  property, 
herein  enumerated,"  and  of  1873,  regulating  sales  under  mortga 
by  con>oratlons,  do  not  cneate  liens  on  railroads,  for  work  perfom 
•r  materialB  fnmfebed  In  construction  tb< 
Appvved  In  Indnstrlal,  etc.,  Co.  v.  Ble 
T41,  holding  general  lieu  law  of  Ohio,  gl^ 
railroad;  Pennsylvania  Steel  Co.  v.  Potts, 
22  U.  S.  App.  537,  slmtlarly  construing  H 
1880;  Farmers'  Loan,  etc.,  Co.  v.  Cape  Fe 
btdding  railroad's  mortgage  of  nnbullt  por 
lien  thereon;  Gtieenwood,  etc.,  Ry.  v.  Stn 
raQroad  not  subject  to  Hens,  under  South 
land,  etc.  By.  v.  Knickerbocker,  etc.,  Co. 
on  railroad  bridge  in  Ohio,  obtainable  onlj 

Bnfaula  Water  Co.  v.  Addyston,  etc..  Co.,  89  Ala.  560,  8  So. 
doubting  whether  property  of  water  company  is  liable  to  execnti 
Tellow  River  Imp.  Co.  v.  Wood  County,  81  Wis,  562.  51  N.  W.  1( 
17  L.  R.  A.  96,  and  n.,  holding  dam  of  quasi-public  river  Impro 
ment  company  Improperly  Included  In  assessment  of  land  on  wfa 
located:  Ghlcago.  etc.,  By.  v.  Forest  County,  95  Wis.  38.  70  N. 
79.  holding  property  necessary  to  operation  of  railroad,  not  stlsa 
tw  taxes;  dissenting  opinion  In  P^.  etc.,  Co.  v.  Rowland.  Ill  N. 
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16  S.  B.  863.  20  L.  R.  A.  750,  majority  bolding  water  com- 
operty  liable  to  mechanlc'B  Hen. 

nfahed  in  Giant  Powder  Co.  t.  Oregon  Pac  Kj.,  14  Sawr- 
'ed.  473.  8  L.  R.  A.  705,  and  n.,  boldlng  Oregon  lien  law 
Indei  rnllwayB;  National,  etc..  Works  v.  Oconto  Water  Co.. 
1, 49,  holding  plant  of  water  companr  subject,  In  Wisconsin, 
il  courts,  and  la  valid,  p.  142. 

137-142.  »  L.  834.  MATPIBLD  T.  RICHABDS. 
tloB  of  acttona. —  Federal  act  of  June  11,  1864,  anspendlng 
Df  Btxtnte  dnrlng  Rebellfon,  applies  to  State  aa  well  U 
lonrta.  and  Is  valid,  p.  142. 

ed  In  Brown  t.  Walker,  161  D.  8.  807.  40  L.  824,  16  B. 
bnt  aee  dlBsaiUng  opinion  In  161  C.  S.  623,  40  L.  SM,  16 
1),  boldlng  act  of  1893,  protecting  wltnessea  txfore  Inter- 
imera  commission,  eixteada  to  prosecntions  In  Stftte  courts. 

148-160.  29  L.  S67,  SMITH  t.  WOOLFOLK. 
I  —  Jndg^anta. —  After  final  decree,  parties  are  not  bonnd 
itlce  of  subsequent  proceedings,  nnless  served  wltb  procese, 
arlly  appearing,  p.  147. 

ed  In  Great  Western  Tel.  Co.  t.  Pnrdy,  162  U,  B.  336,  40 
a  8.  Gt  813,  holding  bill,  subaequent  to  decree  beglnnlnc 
itlon,  requires  aervlce.    See  2S  Am.  St  Rep.  IIS,  note. 

rtce  on  defendants  Is  neceesary,  where  petltSon  la 
to  final  decree.  Instituting  oew  litigation  on  new 
lee,  not  raised  by  original  proceedings,  or  properly 
ndment  thereto,  and  between  claimants  In  orlglual 

Bheffleld,  etc.  Ry.  t.  Newman,  77  Fed.  793.  41  U.  B. 

. —  If  one  comidalnant  can,  under  any  drcumstances,  havs 
nlnst  another,  upon  aupplemental  or  amended  bill.  It  must 
notice  to  latter,  p.  14a 

•d  in  M^er  *.  Kubn,  OS  Fed.  711.  28  U.  B.  App.  174,  hold- 
nance  of  dtfendant  to  cross-bill,  as  ttetween  co-defendants, 
t  enforced  by  service;  Gregory  v.  Pike,  79  Fed.  S22,  30 
p.  11.  holding  proceedings  to  enjoin  defendant  from  proae- 
ly  salts  touching  any  matters  except  certain  equity  snit, 
arvtce;  Jewett  v.  Iowa  Land  Co.,  64  Minn.  538,  68  Am.  St. 
67  N.  W.  641,  holding  one  defendant  cannot  have  decree 
o-defendant.  upon  cross-bUI,  demanding  affirmative  relief 
r  lasnes.  without  notice  to  co-defendaiit 
ent  against  party  who  has  not  been  heard,  and  has  bad 
»  to  be  heard.  Is  not  a  Judicial  detenu! nation  of  hla  rlghta, 
d  to  respetft  in  other  courts,  p.  149. 
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Approved  In  Brooks  t.  Don,  SI  Fed.  147, 
tnthoHcIng  serrlce  es  any  agent  of  non-r 
lonatttotlonal;  dlsBentlDf  oplolon  In  Sllsaaae 
».  IS  AtL  1102,  majority  reco^lilng  foretg 
'ecognlzance,  on  peittim  of  two  writa  aclre  f 
Lm.  Dec.  T6B,  extended  note. 

AdvonM  po— oarion  for  iterlod  anffldent  to  bar  eject 
with  open  and  notorlona  denial  of  mortgasee'a  tltle^ 
n  Arkansas,  to  bar  suit  for  fMvdoBurv,  p.  150. 

118  D.  &  lBl-160,  2»  L.  888.  PHIIXIPl  t.  PHILLIP: 

Partnership. —  Promlw  to  render  account  of  pa 
mat  aflaira,  and  to  make  final  settlement  tbereof,  le 
^dgment  that  anrthlng  la  due;  henee,  bill  arerrlng  anc 
lot  that  on  lettlement  aometblnK  would  be  dne  plali 
dent,  pt  lfi& 

CUted  In  99  Am.  Dec  892.  extended  note. 

Tmsts. —  Statute  of  limitations  doea  not  mn  a] 
mat,  p.  156. 

ReaOlrmed  In  Stlmls  v.  BUmla.  54  N. 
Raymond  t.  Flavel,  27  Or.  235,  40  Pac. 

)Ot«. 

Tntets. —  What  trust  la  repudiated  by 
tnd  acts,  Bo  brought  to  beneficiary's  nt 
o  aaaert  his  aqidtable  rtgbta,  statute  o 
).  157. 

BeaSlrmed  In  Speldel  v.  Henrld,  120  1 
tXl.  Naddo  T.  Bardon.  47  Fed.  TOO,  De  I 
!4  Fac.  670,  Baymond  t.  Flavel,  27  Or. 
r.  Fox,  8  Utah,  401.  82  Pac.  82.  Appr 
4.  J.  Bq.  7QS.  29  AH.  215,  where  open  ai 
KHight  to  be  drfeated  aa  a  trust    See  0 

Tnuta. —  It  Is  general  rule,  prevaUln 
itatute  of  limitations,  that  lapee  of  tv 
reedinga  could  hare  been  lutltnted  tor 
irhlch  trustee  baa  not  admitted  trust,  cr 
nent,  p.  ISO. 

Approved  In  Ware  t.  Galveaton  City  Co.,  146  V.  S. 
13  S.  Ot  88,  where  delay  waa  of  thirty-five  years;  i 
ISB  U.  &  460,  89  L.  222,  15  8.  Ct  168,  holding  eqnl 
ellef  for  delay  of  less  time  than  period  of  llmltatloDS 
r.  Green,  78  fed.  896.  holding  rights  of  liens  bam 
wenty  years,  with  adverse  poaaesslon;  Glrard  v.  Fn 
tat.  4  So.  298.  holding  presumption  of  payment  < 
•xecutor  does  not  arise  until  lapse  of  twenty  years;  Se 
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Va.  24  Am.  St.  Bep.  901,  9  So.  267,  applrlnz  ral«  to  rait 
itocktaotder,  fvr  balance  unpaid  on  Block. 

H.  leS-lSS,  29  L.  860,  LAUAB  t.  McOULLOOH. 
■.—  DndN-  B.  B^  I  lOCB,  makEng  remedj  lor  nnlawfnl  taking 
arty,  nnder  captared  and  abandoned  property  act,  ezchulTelr 
!t  of  CUima,  Bult  afsIoBt  secretary  of  treoBiuT  ttj  aUegei 
other  ttuut  In  Court  of  Claims,  Is  barred,  p.  186. 
In  National  Bank  t.  BoUedKC  84  Fed.  400,  arruendo. 

I.  168-212,  20  U  see.  NOBBINGTON  t.  WBIGHT. 

*eta. —  la  contracta  of  mercbanta,  time  la  of  tke  enesMk 

iTMl  In  Peace  Blver,  etc..  Co.  t.  Orafflln,  58  Fed.  561.  botdiac 

eglnc  tbat  veaaels  did  not  a&ll  at  times  agreed,  good  In  actio* 

net:  Foerderer  t.  Moon,  91  Fed.  479,  62  D.  S.  App.  Mtt,  hoM- 

lorlsatlon  of  drafts  In  payment  of  merctiandlae  to  be  shipped 

t  Indade  mercbandlae  already  sblpped.     See  54  Am.  Bep. 

«. 

igulsbed  In  Beck,  etc.,  Oo.  v.  Colorado,  etc,  Co.,  S2  Fed.  702, 

App.  46S,  boldlng  time  Dot  of  etsence  of  costnot  for  work 
>r  requiring  artistic  skill;  Cent  Appalachian  Oo.  ▼.  Boihsnaa, 

1012,  48  U.  S.  App.  205.  vendee  cannot  STold  peiyment  of 
:  price  (or  Installments  recefved  and  used. 
—  In  m^rantUe  coatracts.  statements  deecrlptlT*  of  anb- 
ter,  or  of  some  material  incident,  such  as  time  or  place  of 
1^  te  ordinarily  to  be  regarded  as  a  worraoty,  or  coadlUoa 
■t,   upon  fallore  or  non-performaneo  of  which,  party  ■(- 

may  repudiate  wbole  contract,  p.  208. 

iTed  In  FlUey  t.  Pope,  IIS  0.  S.  219,  2D  L.  873,  6  8.  OL  SI, 
»ae:  Pope  t.  Allls.  115  U.  8.  372,  29  L.  398,  •  S.  Ot  7% 

undertaking  that  article  to  be  subsequently  made,  sliall 
certain  qnalttlea.  a  condition  precedent;  Crane  Co.  t.  Colnm- 
.,  Co..  78  Ped.  993,  48  IT.  S.  App.  52,  holding  vendee  cannot 
»  as  to  part  ot  goods  and  enforce  as  to  remainder;  Oler*- 
ntng  UllI  T.  Bhodea,  121  U.  S.  261.  80  L.  022,  7  B.  OL  8SB, 
Dt  that  Iron  was  to  tie  shipped  during  narlgatlng  season  of 
ray  t.  Uoore,  87  Fed.  287.  holding  time  and  sltoatlOD  of 
laterlally  essentia]  parts  of  contract  of  charter-party:  Wll- 
Hyera,  40  Fed.  174,  repreeeatatlone  as  to  cubical  capacity 
■1;  The  B.  F.  Bruce.  60  Fed.  123.  holding  party  ctaargiHg 
by  charter  with  obligation,  must  make  It  good;  Beck,  at&, 
>)lorada,  etc.,  Co.,  62  Fed.  703.  10  U.  S.  App.  465.  holdlBC 
St  of  time  of  shipment,  condition  precedent;  Cresswell.  etc., 
fartlndale,  S3  Fed.  88,  27  U.  S,  App.  277.  holding  right  bo 
for   Boa-performance,   by   other   party,   not   depeodent   en 
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,"  l8  onlr  to  prorlde  against  accidental  TarlatioDs  from  sUgtit 
Important  excesees  or  deficiencies  In  number,  meaaore,  or 
p.  20S. 

ored  In  United  SUtes  r.  Pine  Rim,  etc.,  Oo.,  89  Fed.  Bll, 
3.  App.  SO,  boldtng  epeclflcatlon  of  quantltr  material  and 
satlT«,  although  qoallfled  b7  "abont;"  Salmiw  t.  Boykin, 
^  86  Md.  S50,  7  Atl.  703,  holding  vendor  cannot  compel  rende* 
rt  atlpalated  amount  from  larger  quantltr- 
—  Where  goods  are  to  be  shipped  In  certain  proportion! 
T.  ieller*!  failure  to  ahlp  required  qnatttlt?  In  lint  month 
ajK  right  to  rescind  whole  contract,  t-  205. 
ored  In  Cleveland  Boiling  Mm  t.  Rhodes,  121  U.  S.  261.  30 
T  S.  Ct.  880,  where  contract  was  to  tie  "  shipped  during  oaTl- 
leaaon  of  1881; "  Horat  v.  Roehm,  84  Fed.  570,  holding  notice 
Qtlon  of  non-compliance  with  contract,  mar  be  accepted  u 
itorr  breach;  Smith  t.  Keith,  etc.,  Coal  Co.,  30  Mo.  App. 
Idlng  bnfer'a  rejection  of  two  inBtallmente  Justified  aeller'a 
on;  Pope  v.  Porter.  102  N.  T.  S7I,  7  N.  B.  SOT.  holding  vendeea 
□pelled  to  accept  part  performance  In  Inverse  order  ef  con- 
lennett  ▼.  Sbanghtiessf,  6  Utah,  277,  22  Pac.  198,  holding,  «n 
to  peffonn  condition  precedent  to  other  party's  further  per- 
ce,  Uttw  UMV  rescind,  snlng  for  work  already  done.  Ap- 
argnendo.  In  Bneby  t.  Pbtentx  Ins.  Co.,  81  Fed.  ^4,  The 
I  AasonuMC  t.  Companhla,  etc..  68  Fed.  250,  28  D.  B.  App. 
gnendo;  Blake  t.  Pine  Mt.,  etc..  Go.,  76  Fed.  640,  4S  V.  8. 
10,  aa  to  Faadaslon  by  court  and  by  partlea;  Miller  v.  Moore, 
603.  20  Am.  St.  Rep.  831, 10  S.  B.  861,  6  L.  R.  A.  877,  and  b. 
L  but  application  refnsed,  In  Hoffman  r.  King,  TO  Wis.  S79, 
V.  20,  holding  agreement  to  keep  lumber  from  accumularing 
la  Independent  of  main  contract.  Distinguished  In  Clark  ▼. 
ns  Steel  Works,  68  Fed.  498,  8  n.  S.  App.  SfiS,  where  rendee, 
nowleuge  of  defects,  contlnaed  to  retain  and  use  portion  of 
Creaawell,  etc,  Co.  t.  Martlndale.  63  Fed.  89.  27  U.  8.  App. 
Idlng  Tendee  refusing  to  accept  and  pay  for  substantial  part 
mment,  cuuot  recover  for  vendor's  refusal  to  deliver  farther 
nenta;  Cherry  Valley,  etc..  Works  t.  Florence,  etc.,  Co.,  64 
r2,  22  U.  B.  App.  ex,  where  vendee  failed  to  make  money 
It  In  time:  German  Sav,  Inst.  r.  De  La  Vergne,  etc.,  Co.,  70 
SB,  88  V.  B.  App.  184,  where  portion  of  goods  were  accepted 
led;  Crane  Co.  t.  Columbna.  etc.,  Co.,  73  Fed.  002.  46  U.  B. 
it,  boldtng  termination  by  vendee  not  being  Jusilflfvd,  he 
matntatn  action  for  breach  by  rendor;  Oerll  v.  Poidebai-d, 
>..  S7  N.  ).  L.  48S,  51  Am.  St.  Rep.  613.  31  Atl.  402,  SO  L.  R.  A. 
(but  aee  dissenting  opinion  In  57  N.  J.  L.  440.  31  Atl.  404,  30 
A.  72>.  holding  vendor's  failure  to  deliver  first  installmeat 
I,  doea  BOt  enable  vendee  t»  rescind  entire  contract. 
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115  V.  B.  213-Wl,  29  L.  872.  PILI/BT  r.  POPB. 

Bftlas. —  In  mercantile  contracts,  dflacrlptlre  statetnents.  Haw 
place  of  shipment,  etc.,  are  ordloarllr  warranties,  upon  failure 
non-performance  of  wtilch,  aKgrleved  party  mar  r^nOlate  contrai 
p.  220. 

Approved  Id  Pope  t.  Allts.  115  U.  8.  372,  2»  L.  398,  6  &  Ot  1 
holding  undertaking  tbat  article  to  b«  sabsequeDtl;  mannfactnr 
shall  possess  certain  qualities,  a  condition  precedent;  Clevelai 
BoUlns  MUl  T.  Bhodea,  121  U.  S.  261,  30  L.  922,  7  &  Ot  6SS,  stai 
ment  tliat  Inn  was  to  t>e  shipped  daring  navigation  season  of  ISE 
Bank  of  Brit  N.  A.  T.  Cooper,  187  U.  8.  477,  34  L.  701,  11  a  Ot  It 
holding  description  of  place  Indicated  where  payment  was  to 
made;  Gray  t.  Moore,  87  Fed.  267,  holding  time  and  sltaatlon 
vessel  materlallj  essential  parts  ot  contract  ot  charter-party;  T 
B.  F.  Brace,  BO  Fed.  123,  holding  party  charging  htmsdf  by  chart 
with  obligation,  bonnd  to  make  It  good;  Peace  River,  etc.,  Oo. 
Graffiln,  58  Fed.  SSI,  holding  contract  for  sale  broken  by  failure 
vessels  to  sail  at  times  agreed  npon;  OresBwell,  et&,  Go.  v.  Uartl 
dale,  as  Fed.  88,  27  U.  S.  App.  277,  holding  right  to  rescind  for  otii 
party's  non-performance  not  dependent  on  latter'!  good  faith;  Si 
dera  v.  Hunson,  74  Fed.  651,  45  U.  S.  App.  32,  holding  redUl 
time  of  vessel's  departnre,  a  warranty. 

DlstlngDlshed  la  UuUltord  r.  Oomlls,  128  U.  a  168,  82  L.  SM, 
8.  Ct  67,  holding  court  not  hound  to  give  effect  to  provisions  omltt 
by  parties;  Harrison  v.  Fortlage,  Ifll  U.  &  08,  40  L.  618.  16  S.  I 
489,  holding  provision  for  shipment  on  certain  veesri  does  not  i 
quire  arrival  on  same. 

Salw. —  Under  contract  for  sale  of  600  tons  of  Iron,  "  to  he  shipp 
from  QUsgow,"  shipment  from  any  other  port  gives  hnyer  right 
rescind  contract,  p.  220. 

Approved  In  Plecson  v.  Orooks,  IIS  M.  T.  669.  12  Am.  81  Bi 
842.  22  N.  B.  S54,  a  Similar  case;  Reld,  etc  v.  FIdd,  SS  Ya.  S2. 
8.  B.  390,  tmt  holding  party  entitled  to  strict  performance  wall 
same  by  scenting  sobstitntlon. 

Distinguished  In  Harrison  v.  Fortisge.  ISl  U.  8.  60.  40  U  619, 
B.  Ot  490,  where  contract  called  for  shipment  but  not  Cor  arrir 
on  certain  steamer. 

116  tl.  8.  221,  29  L.  802.  BOSTON,  BTC.  00.  T.  BAGI/B,  ETC.,  0 
Appeal  and  error. —  Where  assignment  of  errors  are  wanting,  a: 

appearance  of  counsel  for  plaintiffs  In  error  has  been  wltbdran 
Judgment  will  be  affirmed  without  opening  record,  p.  221. 
Not  cited. 

116  V.  8.  222-227.  20  t-.  373.  LANCASTER  v.  COLLINS. 

Appeal  and  error. —  No  Judgment  should  bft  reveraed,  on  appt 
tot  nnpr^Iudldal  errw.  p.  22T. 
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ApproTed  In  West  t.  Camden,  135  U.  8.  622,  34  L.  258.  10  S.  Ct 
841,  refusing  reyersal  for  erroneous  instruction,  where  plaintiff 
conld  not  tiaye  recoyered  In  any  erent;  Lazarus  y.  Plielps,  166  U.  8. 
206.  39  H  398,  15  8.  Gt  273.  liolding  party  not  prejudiced  by  erro- 
neous ruling,  cannot  complain  thereof  on  appeal;  United  States  t. 
Shapleigh,  64  Fed.  137,  12  U.  8.  App.  26^  refusing  reyersal  for  tech> 
nical  error  in  rulings;  Connecticut,  etc..  Ins.  Co.  y.  McWhirter,  78 
Fed.  451,  44  U.  8.  App.  492.  holding  instruction  that  entire  theory 
of  defense  is  based  upon  contention  as  to  one  issue,  harmless,  where 
upon  other,  eyidence  wholly  fails  to  support  contention;  Sipes  y. 
Seymour,  76  Fed.  118,  40  U.  S.  App.  185,  holding  rejection  of  ad- 
missible, but  insufficient,  testimony  harmless  error;  Creswell  y. 
Wilmington,  etc.  By.,  —  DeL  — ,  43  AtL  633,  affirming  rule;  Trace- 
well  y.  Famaley,  104  Ind.  497,  4  N.  E.  163.  holding  error  in  oyeiv 
ruling  demurrer  to  bad  paragraph,  harmless,  where  Judgment  rests 
on  good  paragraph;  McFadden  y.  Schroeder,  9  Ind.  Ai^.  52,  36  N.  B. 
181,  holding  oyerruling  demurrer  harmless  error,  where  aDegatloB 
demurred  to  was  found  false. 

DlstingQished  in  Cahill  y.  Chicago,  etc..  By.,  74  Fed.  269,  46  U.  Ik 
App.  85  (but  tee  dissenting  opinion  in  74  Fed.  296.  46  U.  8.  App.  SSk 
rerening  for  erroneous  instruction. 

TrlaL —  Question  as  to  which  party  shall  make  dosing  arguBienl 
to  jury.  Is  one  of  practice,  and  is  not  subject  of  a  bfil  of  exceptloa 
or  writ  of  error,  p.  226. 

Beaillrmed  Is  May  t.  International,  etc,  Co.,  92  Fed.  447,  68  U.  8. 
APP.776L 

ippsal   aad  rnnut. —  Supreme  Court  cannot,  on  «Tor,   rerlew 
weight  of  •rldence,  and  can  look  into  it  only  to  see  whether  there 
wnr  In  not  directing  yerdict  for  plaintiff,  on  question  of  rarl- 
or  because  there  was  no  eyidence  to  sustain  yerdict,  p.  225. 

Approyed  In  Bank  of  Brit.  N.  A.  y.  Cooper.  187  U.  8.  474,  84  U 
760,  U  8.  Ct  160,  holding  appellate  court  must  regard  contested 
facts  as  established  by  yerdict;  Crumpton  y.  United  States,  188 
U.  8.  868.  84  L.  969,  11  8.  Ct  866,  holdhig  granting  or  refusing  new 
triaU  becauae  erldence  does  not  support  yerdict,  discretionary;  New 
York,  etc  By.  y.  Estill,  147  U.  8.  617,  87  L.  806,  18  S.  Ct.  454, 
refusing  to  reyfew  findings;  Lehnen  y.  Dickson.  148  U.  S.  72.  37  L. 
878.  18  8.  Ct  482,  holding  general  finding  of  court  trying  case  with* 
out  jury,  concluslye;  Hahn  y.  Billings  Bros..  18  B.  I.  558.  28  AtL 
1028.  bdlding  findings  of  fact  in  trial  by  court,  not  reyiewable;  dis- 
senting opinion  in  Searcy  County  y.  Thompson,  66  Fed.  99^  87  U.  8. 
Ap^  715,  arguendo. 

lis  U.  &  228-247,  29  L.  884.  VAN  WEBL  y.  WINSTON. 

Mqmitf. —  Here  words,  eyen  as  qualifying  adjectiyes  of  specliie 
charges,  are  net  sufficient  grounds  of  equity  Jurisdiction  for  breach 
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of  trust,  unless  traasactlona  to  which  tbe^  refer  In  UtA  tea 
Bfttare,  constltnte  frand  or  breach  of  truBt.  p.  238. 

ApproTed  in  St  Lonla,  «tc..  By.  T.  Jobneton,  133  U.  S.  &77, 
CS7.  10  S.  at.  393,  holding  It  insufficient  to  charge  fraud  Id  gi 
terms;  Horaford  t.  Gudger.  35  Fed.  389,  holding  allegations  of 
must  be  connected  with  specific  acts;  Heller  v.  Dyerrllle  Ufj 
116  Cal.  135,  47  Pac.  lUlT.  holding  general  avttments  vf  fnni 
purpose  were  conclusions,  not  admitted  by  demurrer;  Wan 
Para  Rubber-Shoe  Co.,  166  Mass.  103,  44  N.  B.  114.  holding 
ments  of  fraud  must  be  certain;  Wood  v.  Anvory,  105  N.  Y.  28: 
11  N.  B.  637,  638,  holding  mere  all^atlons  of  fraud  or  cons] 
of  no  avail;  Leasnre  v.  Forqner,  27  Or.  339,  41  Pac  666.  b< 
allegations  that  deed  was  made  to  defraud.  Inanfficlent  to  si 
decree. 

Corporatloiu. —  President  of  railroad  Is  ool:  peraonally  limb 
losses  reetdtlng  from  purchases  of  bonds  thereof  Induced  by  fi 
lent  repiesentatlons  In  circular  signed  by  him  as  president,  p. 

Sallroads. —  Kepresentatlona  In  circulars  Issued  by  railro 
advertise  bonds  for  branch,  are  superseded  by  mortgage  giv 
company  and  accompanying  bonds  when  offered  for  sale,  p.  2 

Ballroada. —  Mortgage  of  branch  to  secure  bonda  tor  Iti 
stmctlon,  providing  that  It  shall  not  exceed  fifty  miles,  doi 
require  it  to  be  of  that  length,  especially  as  bondholders  witr 
given  second  mortgage  on  main  llne^  p.  348. 

CorporatlDns. —  No  privity  exists  between  president  of  ra 
and  purchasers  of  Its  bonds,  and  president  Is  liable  for  fraudnlc 
proprlation  of  proceeds  of  tiunds  only  to  company,  p.  245. 

Approved  In  Banqoe  Franco-Egypt lenne  v.  Brown,  34  Fee 
denying  fiduciary  relation  between  promoters  of  corporatloi 
bondholders;  Klttel  v.  Augusta,  etc.,  By.,  69  Fed.  8S3,  holdl 
turn  of  unsatlsfled  execution  necessary  to  charge  officers  perse 
Mlddletown  v.  Boston,  etc.,  Ry.,  53  Conn.  359,  5  Atl.  707,  gem 
Mellea  v.  Mollne  Iron  Works,  131  U.  S.  867,  33  L.  183,  9  8.  C 
and  Atlanta,  etc.,  Ry.  v.  Western  By.,  60  Fed.  TM.  2  U.  8. 
227,  arguendo. 

115  V.  8.  248-259.  29  h.  388,  STABIN  v.  NEW  YORK. 

Removal  of  causes. —  If  It  appears  that  some  title,  right, 
lege,  or  Immunity,  on  which  recovery  depends,  will  be  defeat 
one  construction  of  Federal  Constitution  or  laws,  or  sustain 
opposite  construction,  case  will  be  one  arising  under  Federal 
stltutlon  or  laws,  and  reviewable,  p.  257. 

Reaffirmed  In  Glbbs  v.  Crandall,  120  U.  S.  106,  30  L.  S90,  7 
497,  Shreveport  v.  Coie,  129  V.  S.  41,  32  L.  591.  9  S.  Ct  212. 
ards  V.  Rock  Bapids,  31  Fed.  506.    Approved  In  Bobtnsoa  ' 
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derson,  121  U.  B.  624,  30  L.  1021,  7  S.  Ot.  1012,  holding  Oircnlt  Court 
ibonld  dismiss  where  ayecments  giving  Jurisdiction  are  immaterial 
In  determination  of  matter;  Central  Nat  Bank  ▼.  Haseltlne,  73  Mo. 
App.  61,  holding  appellate  jurisdiction  oyer  such  questions  In  State 
Supreme  Court.  Upon  authority  of  the  principal  case,  following 
hare  been  h^d  to  Inyolye  Federal  questions;  Southern  Pac.  Ry.  t. 
California,  118  U.  S.  112,  30  L.  104,  6  S.  Ct.  904,  whether  State  may 
tax  franchises  of  corporation  derived  from  acts  of  Congress;  Cooke 
y.  Ayery,  147  U.  8.  885.  87  L.  212.  13  S.  Ct  344,  where  plaintiff's 
title  rested  upon  yalldity  of  lien  claimed  under  Federal  Judgment; 
In  re  Lennon.  166  U.  S.  554,  41  L.  1113,  17  S.  Ct  660,  bill  to  enforce 
compliance  with  interstate  commerce  act;  Leonard  y.  Shreyeport, 
28  Fed.  257,  State  constitutional  proyision  limiting  taxation  rate 
eo  low  as  to  necessitate  breach  of  contract;  nilnols  y.  Illinois  Cent 
1^.,  83  Fed.  725,  quo  warranto  against  railroad  for  exercising  poa- 
Kisoty  rights  oyer  submerged  land,  defense  being  legislation  im- 
pairing contract;  Cheesman  y.  Shreye,  87  Fed.  37.  right  to  enter  be- 
neath sorface,  where  depending  upon  construction  of  Federal  min- 
ing laws;  Briscoe  y.  Southern  Kan.  Ry.,  40  Fed.  277.  action  for  dam- 
agalnst  railroad  running  through  Indian  country;  Smith  y.  Biy- 
56  Fed.  355,  bill  charging  that  defendants  damaged  him  under 
color  of  act  yiolatiye  of  Federal  Constitution;  Wood  v.  Drake,  70  Fed. 
882,  actloa  for  damages  for  false  imprisonment,  based  on  acts  done 
as  Federal  marshal;  National  Bank  y.  Wade.  84  Fed.  12.  suit  by  na- 
UoQal  bank  against  former  managers  for  loss  by  reason  of  loans 
made  In  ylolatlon  of  banking  act;  NashyiUe,  etc.,  Ry.  y.  Taylor,  86 
Fed.  176,  182,  suit  inyolylng  yalldity  of  taxation  statute,  alleged 
ts  be  yiolatiye  of  State  Constitution  and  hence  depriyatlon  of  prop- 
erty wtthout  due  process;  Minnesota  y.  Duluth,  etc..  Ry.,  87  Fed. 
4tB.  where  complainant's  right  of  recoyery  depended  on  yalldity  of 
statute  when  tested  by  Federal  Constitution;  Arkansas  y.  Kansas. 
eCe.,  Goal  Co.,  96  Fed.  857,  suit  to  enjoin  oailioad  from  bringing 
certain  class  of  meat  into  State;  Fleitas  y.  Meraux,  47  La.  Ann.  240, 
16  So.  851,  question  inyolylng  effect  of  Federal  bankrupt  act. 

Approyed  In  following,  holding  no  Federal  question  inyolved:  Ger- 
mania  Ins.  Oo.  y.  Wisconsin,  119  U.  S.  476,  80  L.  461,  7  S.  Ct.  261, 
eidt  tD  recoyer  statutory  penalty  for  doing  insurance  business  in 
State  without  complying  with  laws  thereof;  New  Orleans  y.  Ben- 
jamla,  158  U.  8.  424,  88  L.  769,  14  S.  Ct  900,  where  construction 
ef  Constitution  was  not  essential  to  detennlnation  of  suit;  Pratt  y. 
Parte  Oat.  etc.,  Co.,  168  U.  S.  259,  42  L.  460,  18  S.  Ct  64,  assumpsit 
for  use  of  patent  not  Inyolylng  construction  of  patent  laws;  Me> 
Gain  T.  Des  Moines,  174  U.  8.  177,  19  S.  Ct.  647,  where  allegation 
ef  existence  of  Federal  question  was  unsupported  by  facts  found 
IB  bill;  State  y.  Bradley.  26  Fed.  289,  point  once  decided 
bf  Federal  Supreme  Court;  Iowa  y.  Chicago,  etc.,  Ry.,  83 
Fed.  886,  where  record  did  not  show  determination  of  Federal  qnes- 

VouZ-TS 
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T.  Claj,  88  Fed.  8d9,  and  Patchin  t.  Hunter,  88  Fed.  52,  aU  beldliig 
•^arate  answers  by  Joint  defendants,  creating  separable  Issues,  do 
Dot  render  caose  separable;  Brooks  v.  Clark,  119  U.  S.  511,  80  L. 
4S5,  7  a  Ct  808,  and  Graves  y.  Gorbin,  132  U.  S.  588,  38  L.  4G8,  10 
8.  OL  202;  holding  separate  defenses  do  not  create  separate  contro* 
Terslea  within  act;  WeUer  ▼.  Pace  Tobacco  Ck>.,  32  Fed.  862,  re- 
manding where  controTeny  of  non-resident  Intervenor  was  insep- 
arable from  that  of  resident  defendant;  State  v.  Colnmbns,  etc.. 
By.,  48  Fed.  028,  holding  mandamus  iHX>ceedlng  to  compel  railroads 
to  lower  joint  street  crossing  not  separable  as  between  State  and 
one  road;  Byder  t.  Bateman,  98  Fed.  22,  holding  non-resident  wife, 
■oed  jointly  with  resident  husband,  not  entitled  to  removal  on 
gnNind  of  separate  controyersy  and  diverse  citizenship. 

Difltingnished  in  Benttel  y.  Chicago,  etc.  By.,  26  Fed.  52,  and 
Fergaaon  y.  Chicago,  etc..  By.,  68  Fed.  178,  holding  petition  for  dam- 
agea  agalnat  railroad  for  injuries  from  defectiye  engine,  and  em- 
ployees for  negligence,  contained  separable  causes  of  action;  Bich 
y.  Ckoas,  29  Neb.  340,  45  N.  W.  468,  holding  controyersy  separate  as 
to  non-resident  creditor  filing  answer  in  nature  of  creditor's  bill 
ta  foreclosure  suit 

lU  U.  8.  260-263,  29  L.  875,  CLAT  y.  FIBDD. 

aaocators  and  administrators. —  Mississippi  code  proyislon,  speel- 
fyittg  limitation  of  actions  to  set  aside  administrator's  sale,  con- 
strued, p.  262. 

^Jeetmant. —  Und^  Mississippi  code  of  1880,  tenant  in  common 
•osted  by  co-tenant  may  maintain  ejectment  and  recover  rents  and 
fioflta  in  same  action,  p.  268. 

Ifyproyed  generally  in  Clay  y.  Freeman,  118  U.  S.  105,  80  L.  107, 
68.0t.96& 

U5  U.  &  264-284,  29  I*.  877.  HBNDBBSON  y.  WADSWOETH. 

A^eal  and  scxor. —  Where  judgment  against  defendant,  pleading 
BO  counterclaim  or  set-off,  and  not  asking  afflrmatiye  relief,  is  ap- 
pealed, amount  la  dispute  is  amount  of  judgment  sought  to  be  ro- 
yersed,  p.  27a 

Appioyed  in  New  York  Bleyated  By.  y.  Fifth  Nat  Bank,  118  U. 
8.  609.  80  L.  260,  7  &  Ot  24,  holding  value  of  matter  in  dispute  de- 
termined by  judgment  irrespective  of  verdict;  Gibson  v.  Shnfeldt 
122  U.  &  88,  80  L.  1087,  7  8.  Ct  1072,  holding  defendant  can  appeal 
oaly  as  to  several  plaintiffs  decreed  15,000;  Decker  v.  Williams,  78 
PM.  811«  appiylng  nile  to  appeals  from  commissioner  to  District 


Appeal  and  «Tor. —  Neither  co-defendants  nor  co-plaintiffs  can 
aalte  their  separate  and  distinct  interests  for  purpose  of  making 
9  aaoont  Msrntlsl  to  appellate  jurisdiction  of  Supreme  Court; 


U4I  Notes  on  U.  S.  Reports.  116  U.  S.  90&-38» 

lift  U.  S.  300-807,  29  L.  406,  MBBRIOK'8  BXBCUTOB  t.  GIB- 
DINGS. 

Appoal  and  error. —  Instmctlons  to  find  yerdict  for  defendant 
oinst  be  held  by  rales  applying  in  case  of  demurrer  to  ertdenco, 
p.  806. 

Reaffirmed  In  M^er  t.  Bianhattan  L.  Ins.  Co.,  144  Ind.  447,  43 
N.  E.  451. 

Miscellaneous. —  Mlsdted  In  Mower  y.  Kemp,  42  La.  Ann.  1018, 
8  So.  832. 

Attorney  and  client. —  Agents  of  State,  to  recover  bonds,  are  not 
liable  to  attorneys  preyiously  appointed  for  same  purpose,  opoii 
promise  to  latter  to  withhold  amount  recovered  until  attorneys 
should  be  paid,  where  attorneys,  before  money  was  paid  over,  cob- 
promised  for  less  sum,  p.  807. 

115  U.  8.  80fr-321,  29  L.  808,  SMITH  y.  BLACK. 

Mortgages. —  Absence  from  sale  advertised  by  both  trustees,  ef 
one  of  them,  Is  not  sufflcieot  reason  to  set  same  aside  as  against 
former  owner,  p.  816. 

Approved  In  Loveland  v.  Clark,  11  Colo.  270,  18  Pac.  547,  uphold- 
ing sale  by  one  trustee;  Monroe  v.  Fuchtler,  121  N.  C.  103,  28  8.  B. 
64,  arguendo. 

Mortgages. —  In  absence  of  disqualifying  circumstanoes,  ereditsr 
may  purchase  at  ssle  under  deed  of  trust,  p.  816. 

Approved  In  Pewabic  Mln.  Co.  v.  Mason,  146  U.  S.  882,  86  L.  786, 
13  8.  Ct  890,  holding  permission  unnecessary  to  enable  litigating 
■to^holder  to  bid  at  Judicial  sale;  Black  v.  Caldwell,  88  Fed.  884, 
holding  denying  foreign  corporation  mortgagor  right  to  buy  at  fore> 
closure,  denial  of  equal  protection  of  laws;  Deck  v.  Whitnuui,  96 
Fed.  879,  holding  American  rule  allows  either  party  to  suit  to  bid 
at  judicial  sale;  Monroe  v.  Fuchtler,  121  N.  C.  104,  28  S.  B.  64,  hold- 
Isig  cestui  que  trust  may  buy  at  trust  sale. 


. —  Settlement  with  trustee  for  cash,  by  purchaser  at 
■ale  under  trust  deed  providing  for  credit,  violates  no  rights  •f  for^ 
Ber  owner,  p.  820. 

13B  U.  8.  821-889,  29  L.  414,  KENTUCKY  RT.  TAX  CA8B8. 

TasEation  proceedings  are  not  necessarily  judicial,  and  **due 
process  of  law,"  as  applied  to  that  subject,  does  not  imply  right  te 
each  notice  and  hearing  as  ture  regarded  essential  to  validity  of 
jodldal  proceedings.  Tax  law  requiring  owners  to  send  lists  to 
designated  ofBdal  and  fixing  time  for  protests  against  assessment 
Is  valid,  p.  881. 

Approved  In  Lent  v.  Tfflson,  140  U.  8.  828.  86  L.  426.  11  8.  Ct  S30, 
8.  a,  72  CsL  418,  419,  14  Pac  74,  76,  denying  right  of 
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taxes;  8t  L^nto  t.  Banken.  96  Mo.  506,  9  8.  W.  914,  holdlnf  defend- 
ant hATinir  receiyed  notice  of  proposed  assessment,  it  was  not  nee- 
easaxy  thait  he  be  made  partj  to  condemnation  proceedings  to  open 
street;  8tate  t.  Jones,  51  Ohio  St.  514,  37  N.  B.  961,  upholding  90 
Ohio  Laws,  880,  proriding  for  taxation  of  telephone,  telegraph  and 
expreas  companies;  Baldwin  ▼.  Bly,  66  Wis.  188,  28  N.  W.  399,  up- 
boldlBg  proTlslon  that  title  to  land  acrid  for  taxes  for  five  snccessiye 
jears  shall  Test  in  county;  dissenting  opinion  in  Water  Works  y. 
San  Prandsco,  82  Oal.  388,  22  Pac  1061,  arguendo;  Mallory  et  a1. 
r.  La  Crosse,  etc.,  Co.,  80  Wis.  184,  49  N.  W.  1076,  majority  uphold- 
ing labor  lien  law  of  1889;  Board  of  Assessors  y.  Central  By.,  48 
N.  J.  L.  278,  4  Atl.  584,  arguendo. 

Distinguished  in  Scott  y.  Toledo,  36  Fed.  396,  1  L.  B.  A.  696,  hold- 
lag  street  assessment  without  notice,  inyalid;  Meyers  y.  Shields, 
61  Fed.  721,  holding  proceeding  to  enter  assessment  for  back  taxes, 
without  notice  or  hearing,  unconstitutional;  Baker  t.  Norwood  Vil- 
lige,  74  Fed.  1000,  holding  condemnation  of  street  through  priyate 
land,  and  assessment  thereon  of  expenses  therefor,  unconstitutional; 
Power  T.  Larabee,  2  N.  Dak.  168,  49  N.  W.  727,  holding  tax  inyaUd, 
where  board  did  not  meet  at  time  and  place  designated. 

Taxation. —  Bule  of  equal  taxation  only  requires  same  method 
for  an  constituents  of  each  class  of  property,  so  that  law  shall 
operate  uniformly  upon  all  in  similar  circumstances;  hence,  Ken- 
tucky law,  proyiding  different  methods  for  assessment  of  railroads 
than  for  other  real  property,  is  not  denial  of  **  equal  protection  of 
laws"  within  fourteenth  amendment,  p.  838. 

Approyed  in  Pacific  Exp.  Co.  y.  Seibert,  142  U.  8.  854,  86  L.  1040, 
12  8.  Ct  254,  holding  diyersity  of  taxation  allowable  if  all  of  a  class 
are  tuxed  uniformly;  Chamberlain  y.  Walter,  60  Fed.  793,  holding 
assessment  of  railroads  at  higher  percentage  of  yalne  than  other 
property,  not  unconstitutional;  Brown's  case,  91  Va.  767,  21  8.  B. 
3S9, 28  L.  B.  A.  Ill,  holding  tax,  to  be  uniform,  need  not  be  assessed 
on  aU  property  by  same  agency;  Bridge  Co.  y.  County  Court,  41  W. 
Va.  668,  24  8.  B.  1005,  holding  legislature  may  proyide  difl'erent 
manner  for  assessment  of  different  classes  of  property;  State  y. 
Xann,  76  Wis.  477,  46  N.  W.  529,  sanctioning  reasonable  classiflca- 
tioa  for  purposes  of  taxation.  On  authority  of  principal  case,  fol- 
lowing haye  been  upheld:  Columbus,  etc..  By.  y.  Wright,  161  U.  flL 
«8X.  88  L.  243,  14  8.  Ct  400,  Georgia  law  of  1889,  distributing  roll- 
iag-stodc  of  rallioada  among  counties  for  taxation;  Pittsburgh,  etc.. 
By.  y.  Baaraa,  164  U.  8.  426,  88  L.  1066,  14  8.  Ct  1116,  proyislon 
for  Afferent  method  of  assessing  railroads;  Adama  Bxp.  Co.  y. 
Ohto,  165  U.  a  228,  41  L.  698,  17  8.  Ct  312,  dasslflcation  of  express 
roapanles  with  railroad  and  telegraph  companies,  for  taxation; 
MagD«u  y.  Illinois  Trust,  etc..  Bank,  170  U.  8.  293.  42  H  1042,  18 
8.  Ct.  508.  minois  inheritance  tax  law  of  1895;  Wallace  y.  My  em. 
28  Fed.  186,  4  U  B.  A.  172,  and  n..  New  York  inheritance  tax;  8t 
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Glrcnlt  Court  cannot,  at  suit  of  purchaser,  enjoin  sale  of  same  lands 
vpMi  order  of  State  conrt,  p.  861. 

Approved  in  In  re  Sawyer,  124  U.  S.  220.  31  L.  409.  8  S.  Ct.  493, 
denying  Federal  power  to  enjoin  mayor  from  remoYing  city  officer; 
LooisTllle  Trust  CJo.  v.  Cincinnati,  73  Fed.  734.  refusing  to  enjoin 
party  from  enforcing  State  court  judgment;  Chicago,  etc..  Ry.  v. 
St  Joseph,  etc..  Co..  92  Fed.  26,  refusing  to  enjoin  maintenance  of 
action  in  State  court  on  ground  of  its  prior  adjudication  of  ques- 
tion: SuUivan  t.  Babb.  86  Ala.  439,  5  So.  748.  Incidentally;  Harrison 
T.  Powers,  76  Ga.  243,  arguendo. 

115  U.  &  863-363.  29  L.  406,  WATTS  t.  CAMORS. 

Shlpplni^. —  In  charter-party  describing  ship  by  name  and  as  of 
certain  tonnage,  or  thereabouts,  and  in  which  owner  agrees  to  re- 
celTe  cargo  of  11.600  quarters  of  wheat,  statement  of  tonnage  la 
not  warranty  of  condition  precedent,  and  if  her  actual  carrying 
capacity  equals  11.600  quarters,  charterer  Is  bound  to  accept  her, 
p.  360. 

Approved  in  Harrison  y.  Fortlage,  161  U.  S.  63.  40  L.  618.  16  S. 
Ct  488,  holding  agreement  to  ship  on  designated  vessel,  not  broken 
by  arrival  on  other;  B.  A.  Packer  v.  New  Jersey  Lighterage  Co., 
140  U.  S.  868,  86  L.  466.  11  8.  Ct  795.  The  City  of  New  York,  147 
n.  S.  76,  87  L.  87,  18  S.  Ct.  218,  and  Warehouse,  etc.  Supply  Co. 
T.  Galrln*  96  Wis.  680,  66  Am.  St.  Rep.  60,  71  N.  W.  806,  arguendo. 

Admiralty. —  United  States  courts  will  enforce  general  admiralty 
law  as  construed  in  United  States,  rather  than  that  of  loci  contractu, 
p.  86L 

Approved  In  Liverpool  Steam  Co.  v.  Phenix  Ins.  Co..  129  U.  S. 
«3.  32  L.  796,  9  a  Ct  476.  and  The  Brantford  City.  29  Fed.  387, 
folding  carrier's  stipulations  exempting  himself  from  liability,  con- 
struable  Irrespective  of  law  of  the  flags;  The  Scotia.  85  Fed.  912, 
boldiag  Hen  for  supi^ies  depends  on  law  of  place,  not  of  flag. 

Bhippijig, —  Charter-party  clause,  whereby  parties  mutually  bind 
tbensselvee,  ship,  freight  etc.,  **  in  penal  sum  of  estimated  freight." 
tm  performance  of  agreements.  Is  not  stipulation  for  liquidated 
dmmaicea,  but  a  penalty  to  secure  payment  of  amount  of  damage 
that  either  party  may  actually  suffer  from  breach  of  contract  p.  861. 

Approved  In  Bignall  v.  Gould,  119  U.  S.  498.  30  L.  492,  7  S.  Ct 
296.  construing  specifled  damages  as  penalty;  Dalbeattie  S.  S.  Co. 
V.  Card.  60  Fed.  160,  holding  net  freight  earned  by  taking  another 
cargo  deductable  from  damages  for  refusing  vessel;  The  Oscoda, 
70  Fed.  112,  arguendo. 

Distinguished  In  Ntlson  v.  Jonesboro.  67  Ark.  176.  20  S.  W.  1004, 
boMluf.  where  damages  from  breach  would  be  uncertain,  sun 
presumed  liquidated  damages. 
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» 
50  N.  W.  188,  holding  omission  of  age  from  monument  glyes  orderer 
right  to  reject;  Henry  Gaus,  etc.,  Mfg.  Co.  v.  Magee,  etc.,  Mfg.  Co., 
42  Mo.  App.  318,  holding  vendee  not  bound  to  accept  chattel  different 
from  article  sold,  as  long  as  contract  remains  executory;  Charter, 
etc  Oo.  T.  Coleridge,  etc..  Bank,  54  Neb.  746,  74  N.  W.  1071,  holding 
derelopment  of  specified  power,  condition  precedent  to  completion 
of  sale  of  engine;  Pierson  ▼.  Crooks,  115  N.  T.  553,  12  Am.  St  Rep. 
840,  22  N.  B.  354,  holding  quality  part  of  description  of  goods,  and 
▼Midee  may  inspect;  Wadhams  t.  Balfour,  32  Or.  324,  51  Pac.  645^ 
•ale  by  sample. 

Distinguished  in  Crane  Co.  ▼.  Columbus  Const.  Co.,  73  Fed.  992,^ 
103,  904,  46  U.  S.  App.  52,  holding  vendee,  under  entire  executoi7 
eontract  of  sale,  cannot  repudiate  In  respect  to  part  of  goods  and 
enforce  as  to  remainder. 

Bale  by  sample  amounts  to  undertaking  that  all  the  goods  are 
similar  In  nature  and  quality  to  those  exhibited,  and  if  not,  buyer 
otty  refuse  to  receire,  or  If  rec^red,  auiy  retom  in  reasonable 
time  allowed  for  examination,  p.  872. 

Reafllrmed  In  Wadhams  t.  Balfour,  82  Or.  8SS,  826,  827,  51  Pac. 
645,  646L 

Balsa. —  When  yendor  sells  goods  of  specified  quality,  tat  not 
In  existence  or  ascertained,  and  undertakes  to  ship  to  distant  buyer, 
when  In  existence  or  ascertained,  and  deliyers  them  to  carrier  for 
tayer,  latter  has  right  of  inspection  on  arrlTSl,  and  to  reject  them 
If  not  of  q>ecifled  quality,  p.  373. 

ApproTed  In  Pierson  t.  Crooks,  115  N.  Y.  549,  12  Am.  St.  Kep. 
887,  22  N.  B.  852,  holding  carrier  not  yendee^s  agent  to  accept  goods 
as  corresponding  with  contract;  Albion,  etc.,  Min.  Co.  v.  Wyllie,  77 
Pled.  540,  42  U.  S.  App.  214,  generally:  McLane  ▼.  Creditors,  47  La. 
142,  16  So.  708,  arguenda 


115  U.  8.  373-883,  29  L.  400,  BELL  T.  FIRST  NAT.  BANK. 

Bm  dated  March  4th,  payable  in  London  sixty  days  after  sight, 
drawn  in  Illinois  on  person  in  Liverpool,  and  accepted  thereby, 
""doe  21  Hay,**  without  date  of  acceptance,  was  prematurely  pro* 
tested  on  May  21st,  It  not  appearing  that  days  of  grace  were 
all«wed,  p.  888. 

BQls  and  notes. —  As  to  bills  not  payable  on  demand,  day  on 
which  payment  Is  to  be  made  to  prevent  dishonor  is  to  be  deter- 
■aaed  by  adding  three  days  of  grace,  where  bill  Itself  does  not 
•clierwise  provide,  p.  883. 

Not  cited. 

115  U.  S.  384-^92,  29  L.  430.  MBRCHANTS*  BANK  v.  BBRQEN 
COUNTY. 

WnffMp^^  corporations.—  Purchasers  of  municipal  securities  risk 
of  official  signature  of  those  sssentlng  paper,  In^ud* 


( 
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If  Gonfl^refli  erred  In  rerislon;  HamOton  t.  Rathbone,  175  U.  S. 
480,  20  8.  Ot  168k  boldinc  prior  acts  may  be  examined  only  to  0olve 
uaMgnlty. 


and  mhiArala. —  No  title  from  government  to  land  known, 
at  time  of  sale,  to  be  yalnable  for  minerals  of  gold,  sllTer,  dai- 
nabar  or  eopper,  can  be  obtained  under  pre-emption,  homestead  or 
townsite  laws,  or  otberwlae  than  by  laws  specially  authorizing  sale 
of  sncta  lands,  except  In  Michigan,  Wisconsin,  Minnesota,  Missouri 
aad  Kansas,  p.  404. 

Approved  In  Sparks  v.  Pierce,  115  U.  B.  411,  29  L.  429.  6  S.  Ot 
104,  holding  one  without  title,  making  Improvements  on  public 
mineral  land  without  claim  for  same;  Davis's  Administrator  v. 
Wiebold,  189  U.  S.  515,  517,  35  L.  241,  242,  11  S.  Ct  631.  C32,  re- 
afflrming  rule;  Barden  v.  Northern  Pac.  Ry.,  154  U.  S.  322,  38  L. 
1000,  14  a  Ct.  1036,  United  States  v.  Cent.  Pac.  Ry.,  84  Fed.  220, 
rancelling  patent  conveying  mineral  lands  knowingly  purchased  as 
agricultural;  Butte  City  Smoke-House  Ix>de  Cases,  6  Mont  405.  12 
Pac  888,  holding  mining  claim  owner  not  required  to  file  adverse 
daim  to  townsite  patent  covering  claim;  King  v.  Thomas,  6  Mont 
411.  12  Pac.  866,  holding  townsite  patent  to  Butte  City  does  not 
cover  mineral  ground  included  therein;  United  States  v.  San  Pedro, 
etc.  Co.,  4  N.  Mex.  294,  296,  17  Pac.  406,  408,  holding  act  confirming 
title  nnder  Mexican  grant  conveys  no  title  to  mineral  lands  theroln 
included;  dissenting  opinions  in  Northern  Pac.  Ry.  v.  Barden,  46 
Fed.  615,  616,  arguendo;  Shreve  v.  Copper  Bell  Min.  Co.,  11  Mont 
339.  28  Pac.  321,  majority  defining  "valuable  mineral  deposit;** 
Horsky  r.  Moran,  21  Mont  864,  53  Pac.  1071,  arguendo. 

Distinguished  in  New  Dunderberg  Min.  Oo.  v.  Old,  79  Fed.  602, 
49  U.  S.  App.  206,  holding  judgment  of  land  department  in  issuing 
patent  to  mineral  lands,  conclusive  collaterally;  McCormlck  v. 
Sutton,  97  Cal.  376,  82  Pac.  445,  holding  patent  to  townsite  conveys 
perfect  title  in  fee,  except  as  to  lands  known  to  contain  mines. 

IfJTMie  and  minerals. —  Term  **  mineral  lands "  does  not  include 
lands  in  which  minerals  are  found,  but  not  in  sufiicient  quantity  to 
justify  expenditure  In  effort  to  extract  them,  p.  404. 

Approved  in  Davis's  Administrator  v.  Weibold,  139  U.  8.  524.  35 
L.  244.  11  S.  Ct  634,  holding  grant  carries  with  it  determination  of 
proper  authorities  that  land  is  not  subject  to  exception;  Richards  v. 
Dower,  81  CaL  51,  22  Pac.  306,  denying  presumption  that  ledge,  once 
profitably  worked,  continues  valuable;  Hennocilla  v.  Hubbcll,  89 
Cmh  9.  26  Pac.  612,  holding  proof  sufficient  that  lands  in  question 
were  mineral;  Smith  v.  HUl,  89  Cal.  129,  26  Pac.  646,  holding  paying 
mine  must  be  known  or  believed  to  exist  at  time  of  townsite  grant 
tm  order  to  render  same  invalid;  Brownfield  v.  Bier,  15  Mont.  414, 
4t5.  39  Pac.  464.  465,  holding  lode  or  vein  exempted  from  placer 
r  ^eM^  ov'iAr  f  2333,  B.  8.,  must  be  clearly  ascertained,  and  of  extent 
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to  Justify  explorfttlon;  dissenting  opinions  In  Iron  Silver  t 
Mike,  etc.,  Co.,  143  V.  S.  424,  36  L.  211,  12  S.  CL  S53,  nu 
question  whether  sufficient  gold  existed  In  ve4n  to  Justify  es 
tlon.  for  Jury;  Shreve  v.  Copper  Bell  Mln.  Co.,  11  Mont,  336,  3 
Pac.  320,  822,  majority  holding  discovery  of  depostta  suffic 
vshmhle  to  Justify  exploration,  sufficient  as  cwidldon  of  re« 
notice. 

Mines  and  minerals. —  Sutweqnent  discovery  of  valnable  tnt 
upon  land  settled  for  agrlcultoral  purposes,  and  patented 
preemption  lavs,  does  not  invalidate  title  thereto,  p.  40fi. 

Approved  In  Davla's  Administrator  v.  Welbold.  139  U.  S.  5 
L.  246.  11  S.  Ct  B35,  holding  exception  includes  only  lands  kno 
date  of  grant  to  be  of  mineral  value;  Dower  v.  Richards.  161 
663,  3S  L.  307,  14  S.  Ot  464.  affirming  S.  C,  81  Cal.  32,  22  Pw 
Iwlding  land  must  be  Icnown  t«  be  more  valuable  for  mineral 
agricultural  purposes,  at  date  of  townslte  patent;  Staaw  v.  K< 
170  U.  a  333,  42  L.  1068.  18  S.  CL  641.  holding  title  once  p 
free  from  conditions  of  subsequent  mineral  dis<»)verles;  Mtg< 
Montana  Cent  Ry..  77  Fed.  256,  44  D.  S.  App.  724  (afflrmluK 
68  Fed.  814).  United  States  v.  Cent  Pac  Hy.,  93  Fed.  87S 
Hunt  V.  Steese,  75  Cal.  625,  17  Pac.  922.  holding  datmant 
mineral  location,  as  against  patentee,  must  prove  known  g 
mineral  than  agricultural  value  of  land  at  time  of  patent;  E 
y.  Ueikle.  82  Fed.  704,  and  McCormlclc  v.  Sutton.  97  Oal.  3 
Pac.  444,  both  holding  discovery  of  mine,  after  Issuance  of  toi 
patent  gives  claimant  no  right  as  against  patentee;  Coloradt 
Go.  V.  United  States,  123  U.  S.  327.  SI  L.  190,  8  8.  Ct  141.  h 
mere  fact  of  surface  indications  of  coal,  will  not  prervent  acqn 
by  patent;  Benson  Mln.  Co.  v.  Alta  Mln.  Co.,  14S  U.  -S.  483. 
764.  12  S.  Ot  879,  holding  price  of  claim  being  paid,  obllgat 
do  annual  wortc  ceases;  dissenting  opinion  In  Nortbem  i:*ac.  : 
Barden,  46  Fed.  819.  majority  boidtng  exclusion  of  mineral 
from  grant  to  plalntilT.  applied  only  to  linown  mineral  lands 
proved,  obiter,  in  Van  Broclilln  v.  Tennessee,  117  D.  S.  169, 
851,  6  S.  Ct  680. 

Dlstlngntataed  in  Barden  v.  Kortbem  Pac.  Ry..  154  C  B.  3 
L.  1000.  14  S.  Ct.  1036.  holding  grant  to  Northern  Pacific  ra 
excluded  all  mineral  lands,  known  or  unknown;  United  Sta 
San  Pedro,  etc..  Co.,  4  N.  Mex.  2K,  17  Pac.  407,  whero  land  pa 
was  notoriously  mineraL 

Klnes  and  minerals. —  Where  land  Is  entered  as  mining  clsJ 
adverse  claim  Is  filed  with  register  and  receiver  of  local  land 
and  entry  la  not  cancelled  or  disapproved  by  land  departmen 
tlficate  of  purchnee  given  upon  entry  Is.  as  to  strangers,  equi 
to  pntent,  and  land  ceases  to  be  subject  to  sale  by  goven 
which  thenceforth  holds  legal  title  only  In  trust  for  bolder  t 
ttflcate,  p.  40CL 
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1  la  TTnlted  Statei  t.  Preyberg,  82  Fed.  IffT.  boldlns. 
it  to  pateat  becomes  Tested,  goTeminetit  boMa  legal  title 
ir  pnrcbuer;  Anrora  Hill,  etc..  Mln.  Co.  t.  Elgbty-flve 

2  8aw]r.  860.  84  Ped.  S18,  boldlng  ancancelled  entry,  and 
eqalvalent  to  patent,  aa  to  atnuiKen:  Amador,  etc.,  Hin. 
Ji  Spring,  etc,  Mln.  Co..  13  Bawj.  625.  86  Fed  «T0.  hold- 
ble  Utle  veata  in  purchaser  npoD  entr;,  pa;me«it.  and 
rtlflcate;  Enabe  ▼.  Burden,  88  Ala.  438,  7  So.  93.  boldlng 
lertlflcate  of  entry  vests  title  safflclent  to  maintain  eject- 
a  y.  Giilfln,  20  Ner.  253,  20  Pac.  300.  completion  and  pay- 
rice  pawed  equitable  title;  Godding  v.  Decker.  3  Colo. 
RE  Pac.  SM.  holding  recelTer's  receipt  good  title,  cuntern- 

partica  may  contract;  Honky  t.  Moran,  21  Mont.  330. 
B,  bolding  government  certificate  may  be  collaternliy  at- 
irant  of  autbority  tor  Issuance  can  be  shown;  dissenting 
South  End  Hln.  Co.  v.  Tlnney.  22  Nev.  ST.  3S  Pac.  102, 

Ished  In  United  States  v.  Steenereon,  SO  Fed.  SOT,  4  U.  8. 
md  American  Mtge.  Co.  v.  Hopper.  64  Fed.  558,  20  U.  8. 
otli  holding  Issuance  of  certificate  of  payment  doea  not 
MUlmeot  of  right  to  cancel  entry  for  frand,  before  patent 

nd  ulnerala. —  Pateat  to  mineral  lands,  lubaeqnentl; 
.tea  back  to  inception  of  right  of  patentee,  p.  406. 
1  in  QUkeraon.  etc..  Co.  t.  Forbee,  M  Ark.  149,  26  Am. 
I.  16  S.  W.  191.  holding  one  becoming  entitled  to  pateat 
leatead  acts,  may  mortgage  before  Issuance  themof; 
City  of  Butte,  7  Mont.  68.  14  Pac.  657,  holding  patent 
location  of  mine,  cutting  off  subseqnent  grants;  Deno  v. 
Nev.  2&2,  20  Pac  809,  holding  doctrine  of  relation  appllea 
ut  off  Intervening  claimants  from  subsequent  locations; 
auk  r.  Riley.  29  Or.  292,  54  Am.  St  Rep.  TW.  45  Pac.  767. 
id  acquired  by  homesteader  on  public  domain,  not  liable 
mitracted  after  final  proofs;  dissenting  opinion  In  South 
Co.  T.  Tlnney.  22  Nev.  46,  35  Pac.  98.  majority  holding 
npon  plaintiff's  abandonment,  valid,  as  against  patent 
ly  obtained  by  plaintiff. 

ad  minarala. —  Government  land  offlcera  have  no  anthor- 
"t  In  patent  to  mineral  lands,  any  other  terms  than  those 
ince.  with  recitals  showing  compliance  with  law  and 
pTeBCrit>ed  thereby,  p.  406. 

1  hi  Davis's  Administrator  r.  Welbold.  139  B.  a.  628.  89 
8.  CL  686,  holding  exception  of  townsite  occupancy  and 
nta.  Invalid;  Sullivan  v.  Iron  Silver,  etc..  Co..  143  D.  S. 
218.  12  S.  Ct  .WP.  holding  exception  from  placer  pn'cnt 
claimed  to  exist."  too  broad:  Shaw  r.  Kelioge.  170  IT.  a. 
L059.  IS  8.  Ct  643.  Prancffiur  v.  Newbouse.  40  fed.  622.  14 
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Sawy.  367,  tnd  Northern  Pac.  Ry,  t,  Barden,  48  Fed.  608,  all  bo! 
Inaertton  [n  patent,  ot  exception  not  expressly  authorized  by 
void;  Batte  City  Smoke-Honse  Lode  Caaea,  «  Mont  407,  12 
8B3,  holding  reservation  In  mining  patent,  excladlng  streets,  et( 
Bartt'w,  void. 

Mines  and  minerals. —  Patent  of  plaeer  mining  claim  cs 
with  tt  title  to  surface  inclnded  within  Unea  of  loceUon,  as  wc 
to  land  beneath  surface,  p.  408. 

Approved  In  South  End  Min.  Co.  v.  TInney.  22  Hiv.  62,  35 
100,  majority  holding  plalntllTB  patent  Told  aa  against  party 
eating  after  plaintiff's  abandonment,  prior  to  patent. 

EJectnwat. —  There  can  be  no  color  of  title  In  occupant  not  I 
Ing  under  any  tustrument,  proceeding,  or  law  purporting  to  t 
fer  title  to  him,  or  to  give  him  right  of  possession;  hence,  defen 
not  so  holding,  denied  aUowance  for  Improvements  under  Ds 
statute,  allowing  value  thereof  to  be  set  np  by  defendant  hoi 
under  color  of  title,  p.  407. 

Approved  tn  Sparks  v.  Pierce.  IIS  U.  S.  418.  29  L.  480.  6  S 
106,  denying  right  to  compensation  for  Improvements  madi 
mineral  land,  by  party  without  title;  State  v.  Portsmouth 
Bank.  106  Ind.  460.  7  N.  B.  395.  holding  State  not  estopped  i 
asserting  title,  by  permitting  Improvements,  where  Its  title  Is 
to  noUce;  Woodrnlt  v.  Wallace,  3  Okl.  376,  41  Pac.  364,  hoi 
homestead  filing  does  not  convey  ■'  color  of  title  "  within  men 
of  occupying  claimants  act  of  1874. 

Distinguished  In  Cameron  v.  United  States,  148  U.  S.  SOS,  8 
462.  IS  S.  CL  598,  holding  color  of  title  exists  whenever  reason 
doubt  exists  regarding  title. 

BJactmcnt. —  Adverse  holding  Is  not  In  good  faltb.  where  t 
knows  that  be  has  no  title,  aud  that  under  law  be  can  acquire 
by  occupation:  hence,  benefit  of  Dakota  statute  allowing  drienc 
ta  ejectment  holding  adversely  to  claim  of  plaintiff.  In  good  f 
to  set  up  value  of  improvements,  demled  defendant  oceup 
mineral  lands  claimed  by  plaintiff,  p.  407. 

Approved  In  Sparks  v.  Pierce.  115  U.  S.  412,  20  L.  429,  6  S 
105.  holding  mere  occupancy  of  public  lands  gave  no  veeted  r< 
against  government  or  Its  grantees;  Litchfield  v.  Sewell.  97  li 
251.  06  N.  W.  106,  holding  possession  under  quitclaim  from  ( 
pant  known  t«  have  no  title,  not  advetBe:  Woodruff  v.  Walla< 
Okl.  378,  41  Pac.  365,  holding  party  whose  homestead  entry 
been  cancelled  for  fraud,  not  entitled  to  benedts  of  occupying  d 
ants  act  of  1874. 

116  V.  8.  408-413.  29  L.  428,  SPARKS  v.  PIBRCH. 

Mines  and  minerals. —  Patent  for  mineral  l.iads  Is  Itself  evid 
that  all  requirements  of  law,  for  sale  thereof,  have  been  com; 
with,  p.  412. 


Notaa  on  V.  S.  Beporto.  mu.a40»-ilS 

nd  In  Irrlse  r.  Taitat,  lOIt  OaL  Z4S,  3S  Pu.  SBT,  turidlnf 
BMtttckaUc  eoIlateraUr;  Btttte  Ottj  BmokA-HonBe  liOda 
Host.  409,  U  Pm.  8M,  btridbiff  mlnerftt  pAtent  endraee  of 
ice  witli  Uw  In  an  pneeedlnSB  ^ior  to  lemaDce. 
I  laoda. —  Mere  oecapanc7  of  pabllf  lands,  and  ImproTe- 
liereoii,  (Its  no  vested  right  aa  agatnat  goremment,  or  Ita 
,  p.  4IS. 

red  In  Hays  t.  United  States.  175  IT.  S.  260.  20  S.  OL  SI, 
(KMseesIon  rince  tr^ty  of  Gnadaloape  Hidalgo,  will  not  con- 
:  Sonthem  Pac.  By.  t.  Porcell,  77  Cal.  71,  18  Pae.  887. 
mere  poaaeaalon  of  pablte  lands  give*  no  rlgbt  as  against 
ent:  King  y.  Tbomaa,  8  Hont  411,  12  Pac.  6Ba,  holding 
at  llmltatlona  cannot  nm  against  mining  claim  ontll  Issn- 
patent:  Mills  t.  Trnver,  35  Neb,  296,  53  N.  W.  68,  boldlng 
if  limitations  onlj  nrns  against  entryman  In  favor  of  adrei'Sn 
;  wbere  former's  right  to  patent  Teats;  Parker  t.  Lynch, 
90,  56  Pac.  1091,  holding  offer  to  (lie  contest  against  bome- 
itrj.  glvea  no  right  lo  land:  wnson  t.  Triumph,  etc,  MIn. 
Dtab,  71,  56  Pac.  802,  holding,  as  against  one  connecting 
with  gorenment,  mere  occnpancy  cannot  atoII. 
rnlabed  In  BMiner  t.  Melkle,  82  Fed.  700,  holding  occnpanta 
lota  on  public  lands  have  poseesaorr  right,  entitling  them  to 
iaaDance  of  patent  to  dalmant  of  mining  location  therein; 
.  Price,  64  Ark.  258,  IS  S.  W.  S«l,  holding  occnpant.  vltb 
pnrchaae,  may  attack  patent  frandnlently  tsaned  to  another. 
I  lands. —  To  entitle  party  to  relief  against  patent.  It  la  not 
:  to  shofv  pntratee'i  want  of  right,  bnt  It  must  affinnatlTcly 
liat  offlcer*  of  land  department  ahonld  have  issued  it  to 
Instead,  p.  418. 

med  In  Lee  V.  Johnson,  116  U.  8.  50,  20  L.  671.  6  S.  Ct  240. 
T.  Sanford.  139  U.  8.  048,  35  L.  292,  11  8.  Ct.  667,  Bangs  t. 
ion.  S3  HIch.  660,  80  N.  W.  320,  South  Bad  MId.  Co.  t. 
22  Nev.  33.  36  Pac.  93  (bat  see  dissenting  opinion  Id  2S 
35  Pac.  102),  and  Sanford  t.  Sanford,  19  Or.  5.  13  Pac.  603. 
d  In  Driver  t.  Etads.  47  Ark.  800.  1  S.  W.  519,  holding 
I  of  swamp  land  from  State,  prorahle  only  by  deed. 
d  In  Dnintb,  etc..  Ry.  t.  Roy,  173  U.  S.  590,  19  S.  Ct.  5B0. 
dalmant  against  patent  must  so  far  bring  himself  within 
to  entitle  bim  to  complete  claim. 

I  lands. —  Party  making  improTements  on  public  land,  know- 
he  has  no  title,  and  of  Its  mineral  nature,  and  making  no 
secure  title,  cannot  claim  compensation  for  hla  Improve- 
I  adverse  holder  In  good  faith,  whan  aala  la  made  t«  aa- 
4ar  mlBenl  patent,  p.  4U. 
TW.X— It 
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116  U.  &  4S9-I68,  29  L.  440,  GIBSON  t.  LYON. 

Mortgagee  to  under  no  obligation  to  accept  offer  of  stranger  im 
pay  mortgage  debt,  in  consideration  of  assignment  of  mortgage  to 
third  party,  p.  445. 

SJoetniMit. —  In  Pennsylyania,  former  Jndgment  in  ejectment  to 
no  bar  to  subsequent  action,  p.  446. 

Approved  In  Barber  t.  Pittsburgh,  etc,  Bj^  166  U.  S.  W.  41  L. 
983,  17  a  Ot  491,  and  Barber  r.  Pittsburgh,  etc,  Ry.,  69  Fed.  608, 
both  holding  single  Judgment  in  ejectment  In  PennsylTaola,  not 
eonduslTe  In  Fedoal  courts. 

Oourts. —  Judgment  ef  highest  State  court,  on  questiim  of  local 
law,  to  entitled  to  greatest  respect  in  Supreme  Ck>urt,  p.  446. 

Approved  in  Miller  t.  Ammon,  146  XT.  S.  423,  36  L.  761,  12  S.  Ot. 
885,  following  Illinois  court's  construction  of  city  ordinance;  Balkam 
T.  Woodstock  Iron  Co.,  164  U.  8.  189,  38  L.  937,  14  S.  Ot  1014, 
following  State  construction  of  State  statute  of  limitations;  Bu- 
chanan T.  Denlg,  84  Fed.  865,  following  State  court's  constructlim  of 
wUL 

Courts. —  State  court  Judgment  on  local  law  to  not  conclusive  In 
Federal  courts,  unless  a  rule  of  property,  p.  446. 

AppiOTed  In  Barber  v.  Pittsburgh,  etc.,  Ry.,  166  U.  S.  100,  41  L. 
98S,  17  8.  Ot  491,  holding  single  State  Judgment  on  construction 
eC  wlU,  not  conduslTc 

BstoppeL — Party  cannot  be  permitted  to  claim  both  under  and 
against  same  deed;  hence,  purchaser  under  sale  of  Probate  Court 
to  estopped  to  deny  its  authority  to  we^  subject  to  incumbrances, 
p,  447. 

Approred  In  Merrltt  r.  Byers,  46  Minn.  78,  48  N.  W.  418,  holding 
grantee  accepting  expressly  subject  to  mortgage,  estopped  to  dafro. 
benefit  of  prior  warranty  against  incumbrances;  Scanlon  y.  Alexan^ 
der,  71  Minn.  358,  70  Am.  St  Bep.  829,  74  N.  W.  148,  holding  rendee 
assuming  mortgage,  estopped  to  claim  obligation  thereof  usarious. 

Judicial  sales. —  Fact  that  Judgment  was  erroneous,  and  might 
hare  been  rerersed  on  error,  does  not  iuTalidate  sale  thereunder,^ 
before  rerersal,  p.  468. 

ApproTed  in  Andrews  t.  National,  etc,  Works,  77  Fed.  776,  46 
U.  8.  App.  622,  86  L.  B.  A.  154,  and  n.,  holding  foreclosure  sale  nel 
attackable  collaterally,  in  subsequent  creditor's  bilL 

115  U.  8.  454-468,  29  L.  449,  GAOE  ▼.  PUMPBLLY. 

Oourts. —  Highest  State  court  decisions,  establishing  rules  of 
pwiperty,  wHI  be  followed  by  Federal  courts,  p.  462. 

Approved  in  Lowndes  y.  Huntington,  153  U.  &  19,  88  L.  618,  14 
A.  Ct  760i  holding  State  dectoions  on  purposes  for  which  submerged 
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serted  by  goTemment,  either  through  courts  or  legislatiye  action, 
equlvvUent  to  office  found,  p.  474. 

Reafllnned  In  Houston,  etc,  By.  t.  Texas,  170  U.  S.  260,  42  L.  1029, 
18  &  Ct  616,  Farmers'  Loan,  etc..  Go.  y.  Chicago,  etc.,  Ry..  39  Fed. 
140  (orerruled,  see  Ajigle  t.  Chicago,  etc..  By.,  151  U.  S.  27,  86), 
Northern  Pac.  By,  ▼.  Cannon,  46  Fed.  239,  Steele  v.  Walker,  115 
Ala.  490,  67  Am.  St  Rep.  65,  21  So.  944,  Wilson  t.  Beckwlth,  117 
Mo.  76,  22  S.  W.  642,  and  United  States  Trust  Co.  r.  Atlantic,  etc.. 
By.,  8  N.  Mex.  685,  47  Pac.  728.  Approved  in  I>oe  v.  Larmore,  116 
n.  S.  198,  29  L.  598.  6  S.  Ct.  3^,  a  like  case;  Bybee  t.  Oregon,  etc.. 
By..  139  U.  S.  675,  85  L."  307,  11  S.  Ct  648,  construing  grant  of  1866 
to  Central  Pacific  railroad;  Lake  Superior  Ry.  v.  Cunningham,  44 
Fed.  822  (but  see  dissenting  opinion,  p.  841),  holding  subsequent 
grant  to  another,  without  assertion  of  forfeiture,  Told;  Orr  v.  State, 
56  Ark.  110,  19  S.  W.  320,  holding  only  State  can  take  advantage  of 
non-payment  of  Interest  on  school  lands;  Wilson  v.  Beck  with,  140 
Mo.  386.  41  S.  W.  992.  holding  grants  to  State  for  railroads,  grants 
In  praesenti;  The  Wisconsin  Cent.  Ry.  r.  Comstock,  71  Wis.  92,  36 
N.  W.  845.  holding  fully-earned  railroad  lands  liable  to  State  taxa- 
tion, prior  to  patent;  Shepard  v.  Northwestern  Ins.  Co.,  40  Fed.  353, 
arguendo. 

Public  lands. —  Legislation,  to  be  a  sufficient  assertion  of  forfeit- 
ure of  railroad  lands,  for  condition  broken,  must  clearly  manifest 
Intention  by  Congress  to  reassert  title,  and  resume  possession;  act 
of  July  28.  1866,  relating  to  grants  in  Arkansas  and  Missouri,  mani- 
fests no  snch  intention,  p.  474. 

Approved  in  Doe  v.  Larmore,  116  U.  S.  199,  29  L.  598,  6  &  Ct  366, 
hcriding  act  of  April  10,  1869,  an  extension  of  time  in  original  grants; 
New  York  Indians  v.  United  States,  170  U.  S.  25,  42  L.  986,  18  S.  Ct 
537.  holding  treaty  of  1838  vested  legal  title  to  reservation  in 
Indians:  United  States  v.  Union  Pac.  Ry.,  37  Fed.  553,  holding  Con- 
gress* Intent  to  work  forfeiture  must  be  clear;  Lake  Superior,  etc.. 
By.  T.  Cnnningham.  44  Fed.  827,  construing  joint  resolution  of  July 
6.  1862. 

Cited,  but  application  denied.  In  Miller's  Executors  v.  Swann,  160 
U.  8.  137,  37  L.  1080,  14  S.  Ct  54,  and  MlUer  v.  Swann  et  al.,  89 
Ala.  687,  7  So.  773. 

Distinguished  In  Shepard  v.  Northwestern  Ina  Co.,  40  Fed.  352, 
854,  holding  act  of  July  3.  1866,  assertion  of  forfeiture  of  Amboy» 
etc.  railway's  grant;  De  Lancey  v.  Plegras,  138  N.  Y.  40,  38  N.  B. 
825.  holding  act  authorizing  sale,  sufficient  assertion  of  forfeiture. 

116  U.  8.  477--481,  29  L.  453.  DREW  v.  GRINNBLL. 

Cnstoma  duties. —  Article  of  silk  and  cotton,  sold  as  "dotted 
oet"  but  really  a  lace,  in  which  illk  Is  component  of  chief  valuer  la 
dstlable  as  silk  lace,  p.  48L 
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38  Fed.  225,  holding  mandamus  not  remoTable  nnder  act  of  1875; 
Chappell  y.  Cbappell,  86  Md.  544,  39  Atl.  089,  holding  dlTorce  pro- 
ceeding not  remoYable,  although  InTolylng  alimony;  In  re  Borrego, 
8  K.  Hex.  657,  46  Pac.  211,  holding  no  appeal  lies  from  Territorial 
Supreme  Court  to  United  States  Supreme  Court,  in  habeas  corpus 
proceedings;  Huskins  t.  Cincinnati,  etc.,  Ry.,  37  Fed.  506,  arguendo. 
Distinguished  in  Smith  t.  Whitney,  116  U.  S.  173.  29  L.  602,  6  S. 
Ct  573,  sustaining  appellate  jurisdiction  of  judgment  of  Supreme 
Court,  District  of  Columbia,  dismissing  petition  for  prohibition  to 
court-martial,  where  offense  was  punishable  by  deprivation  of  salary 
exceeding  $5,000;  Brwin  y.  Walsh,  23  Blatchf.  536,  27  Fed.  581, 
holding  mandamus  to  compel  allowance  of  appeal  from  probate  of 
will,  removable. 

Arrest. —  At  common  law,  neither  civil  officer  nor  private  citizen 
had  right  without  warrant,  to  arrest  for  crime  not  committed  in 
his  presence,  except  In  case  of  felony,  p.  499. 

Approved  in  Mackin  v.  United  States,  117  U.  S.  352,  29  L.  911, 
6  S.  Ct  779,  holding  crime  punishable  by  imprisonment  in  State 
prison,  an  Infamous  crime,  within  fifth  constitutional  amendment; 
United  States  v.  Johannesen,  35  Fed.  418,  holding  punishment  for 
Tiolation  of  Internal  revenue  laws,  *'  infamous; "  Palmer  v.  Bfalne 
Cent  Ry.,  92  Me.  408,  409,  69  Am.  St  Rep.  516,  517,  518,  42  AtL 
808,  44  L.  B.  A.  675,  denying  right  to  arrest  without  warrant,  oo 
complaint  of  '*  fraudulently  evading  payment  of  fare; "  Scott  t. 
Eldridge,  154  Mass.  27,  27  N.  E.  677,  12  L.  R.  A.  882,  holding  officer 
cannot  arrest  without  warrant  for  past  misdemeanor,  committed 
la  another  State. 

Army  and  navy. —  Oourts-martlal  form  no  part  of  judicial  system 
of  United  States,  and  their  proceedings,  within  limits  of  their  jnrls- 
ttetlon,  cannot  be  controlled  or  revised  by  civil  courts,  p.  500. 

Approved  in  Smith  v.  Whitney,  116  U.  S.  177,  29  L.  604,  6  S.  Ct 
575,  holding  prohibition  does  not  lie  to  court-martial  to  correct  mis- 
takes of  law  or  facts  on  its  decision;  Johnson  v.  Sayre,  158  U.  S. 
115,  39  Ij.  917,  15  S.  Ct  776,  holding  paymaster's  clerk  in  navy 
subject  to  trial  by  court-martial,  for  embezzlement;  In  re  Kelly,  71 
Fed.  553,  holding  United  States  criminal  laws  do  not  apply  upon 
Uukls  ceded  for  home  for  disabled  volunteers. 

Army  and  navy. —  Desertion  is  exclusively  a  military  crime,  pun- 
WiaMe  by  court-martial  only,  p.  501. 

Army  regulations  derive  their  force  from  power  of  president  as 
commander-in-chief,  and  are  binding  upon  all  within  sphere  of  his 
ronstitutiottal  authority,  p.  508. 

Anests. —  Rule  that  peace  officer,  or  private  citizen,  may,  without 
warrant  arrest  felon,  does  not  extend  to  offender  against  military 
Iftw;  e.  f.,  deserter,  p.  504. 
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fF&otee  of  mortgafed  property  becomes  principal,  and  mortg^agor 
surety;  Travers  y.  Dorr,  60  Minn.  177,  62  N.  W.  270,  holding  exten- 
sion to  grantee,  without  consent  of  mortgagor,  releases  latter  to 
extent  of  ralue  of  land;  Pratt  v.  Conway«  148  Mo.  295,  71  Am.  St. 
Bep.  60i,  40  8.  W.  1029,  holding  grantee  assuming  mortgage  debt 
principal,  and  mortgagor  lAIrety;  Poe  t.  Dixon.  60  Ohio  St.  180,  71 
Am.  St  Rep.  715,  54  N.  E.  87,  where  grantee,  as  part  of  purchase 
price,  assumed  mortgage  debt 

Mortgages. —  Trust  deed  clause,  proriding  that  terms  of  sale 
should  be  amount  due  on  note,  and  expenses  of  sale  in  cash,  does 
not  estop  holder  from  denying  payment  in  full,  where  he  purchased 
at  trust  sale  for  sum  less  than  amount  due,  pi  511. 

Approved  in  Mallory  y.  Kessler,  18  Utah,  15,  72  Am.  St  Rep.  766, 
54  Pac.  892,  holding  amount  realised  on  trust  sale,  payment  on  note, 
holder  haying  action  for  deficiency;  Granger  y.  Roll,  6  S.  Dalv.  623, 
t2  N.  W.  973,  arguendo. 

115  U.  &  512-523,  29  L.  463,  MISSOURI  PAO.  RY.  y.  HUMES. 

Oourta. —  Highest  State  court's  ruling  on  validity  of  State  statute, 
UDder  State  Constitution,  is  not  reviewable  In  Federal  Supreme 
Oourt  p.  519. 

Oonstitational  law. — If  State  laws  be  within  legitimate  sphere 
of  legislative  i)ower.  and  enforced  according  to  general  rules  pre- 
scribed for  security  of  private  rights,  their  harshness,  Injustice  and 
oppressiveness  will  not  invalidate  them  as  affecting  life,  liberty,  or 
property,  vrlthout  due  process  of  law,  p.  520. 

Reaffirmed  In  New  York,  etc.,  Ry.  v.  Bristol,  151  U.  S.  570,  88  L. 
174,  14  8.  Ct  441,  Marchaat  v.  Pennsylvania  Ry.,  153  U.  S.  387,  38 
L.  750,  14  a  Ot  896,  Fallbrook  Irr.  Dist  v.  Bradley,  164  U.  S.  157. 
41  L.  888,  17  8.  Ot  63,  and  St  Louis,  etc.,  Ry.  v.  Mathews.  165  U.  S. 
14.  41  L.  620t  17  8.  Ot  252.  Approved  in  Pembina  Min.  Oo.  v.  Penn- 
sytvanla,  125  U.  8.  190,  81  L.  654,  8  S.  Ot  741,  sustaining  exaction  of 
State  llcenas  fee  from  foreign  corporation  maintaining  office  therein; 
Kansas  y.  Bradley.  26  Fed.  291,  holding  State  may  absolutely  pro- 
hibit manufacture  or  sale  of  Intoxicants;  Leep  v.  Railway  Oo.,  58 
Ark.  415.  41  Am.  St.  Rep.  118,  25  S.  W.  77.  23  L.  R.  A.  268.  holding 
oppreasiveDess  of  constitutional  law  cannot  be  considered  by  courts; 
Waters,  etc..  Oil  Oo.  v.  State,  19  Tex.  Civ.  App.  14,  44  S.  W.  042, 
upholding  laws  prohibiting  combinations  restraining  trade;  Virginia, 
etc.,  Oo.  V.  OroKier.  etc.,  Oo..  90  Va.  181,  44  Am.  St  Rep.  897.  17 
8.  Hi.  806.  holding  fact  that  law  is  special  does  not  invalidate  it; 
Attorney-General  v.  Jochim.  99  Mich.  373,  41  Am.  St  Rep.  618,  58 
N.  W.  615,  23  L.  R.  A.  705.  arguendo. 

DkitlDgulshed  In  State  v.  Loomts,  116  Mo.  312,  22  S.  W.  851,  21 
H  R.  A.  803,  and  n.  (but  see  dissenting  opinion  in  115  Mo.  323,  22  S. 
W.  3M.  21  L.  R.  A.  806,  and  n.).  holding  law  prohibiting  mining 
or  manufacturing  corporations  from  paying  in  irredeemable  **  store 
checks,"  invaUd. 
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ftttomey^  fees  fn  actions  to  recorer  possession  of  land  unlawfully 
taken  by  railroads;  Briggs  t.  St  Louis,  etc..  By.,  Ill  Mo.  174,  20 
8.  W.  83,  upholding  law  including  attorneys'  fees  in  Judgments 
against  unfenced  railroads  for  injury  to  stocic;  In  re  Roe  Ohung, 
9  N.  Mex.  133,  49  Pac.  958,  upholding  law  imposing  fine  for  practicing 
Dedicine  without  certificate,  and  imprisonment  for  default;  Rail- 
roads y.  Crlder,  91  Tenn.  502,  19  S.  W.  621,  upholding  proYlsioo 
for  vpralsement  by  freeholders  of  stoclc  injured  by  unfenced  rail- 
road;  Mayer  t.  Probe,  40  W.  Va.  252,  254,  22  S.  H.  60,  61.  sustaining 
judgment  for  exemplary  damages  for  selling  liquor  to  plaintitTi 
husband;  diraenting  opinion  in  Atchison,  etc.,  Ry.  t.  Matthews* 
174  U.  S.  120,  19  S.  Gt.  618,  arguendo.  See  also  25  Am.  St  Rep.  878, 
and  62  Am.  St  Rep.  169,  notes. 

Distinguished  fn  Leep  y.  Railway  Co.,  58  Ark.  441,  41  Am.  St 
Rep.  133,  25  S.  W.  85,  23  L.  R.  A«  276,  upholding  act  making  wages 
due  by  coriwration,  upon  unwarranted  discharge  by  oorporation, 
and  penalizing  delay. 

Oonstitiitional  law. —  Missouri  statute,  requiring  railroads  to 
foice  tracks  and  maintain  cattle-guards.  Imposing  double  damages 
for  injuries  from  failure  to  do  so,  does  not  deprive  railroad  of  prop- 
erty without  due  process  of  law,  or  deny  equal  protection  of  laws, 
p  028. 

ApptOT6d  In  Hartford  Ins.  Go.  t.  Chicago,  etc,  Ry.,  175  U.  S. 
101,  20  S.  Ct  37,  holding  Talidlty  of  agreement  exempting  railroad 
from  statutory  liability  for  fires,  question  of  local  law;  Sayannah, 
etc.,  Ry.  ▼.  Oeiger,  21  Fla.  700,  holding  fact  that  owner  allowed 
sto<A  to  nm  at  large  does  not  release  railroad;  Dickson  t.  Omaha, 
etc..  By.,  124  Mo.  148,  46  Am.  St  Rep.  438,  27  S.  W.  4V8,  25  L.  R. 
A.  824,  and  n.,  holding  railroad  liable  for  death  of  engineer  caused 
by  collision  with  bull  on  track;  Northern  Pac.  Ry.  v.  Barnes,  2  N. 
Dak.  846,  51  N.  W.  895,  holding  railroads  may  be  classified  by  them- 
selTes  fbr  taxation  purposes;  Waters,  etc..  Oil  Go.  y.  State,  19  Tex. 
OlT.  App.  13,  44  S.  W.  942,  holding  legal  restraints  on  use  of  prop- 
erty do  not  depriTe  owner  thereof  without  due  process.  Under  au- 
thority of  principal  case,  the  following  hare  been  uii^ld:  Missouri 
Ry.  Co.  T.  Mackey,  127  U.  S.  210,  32  Ix  109,  8  S.  Gt  1168,  Peirce  t. 
Vaa  Dusen,  78  Fed.  697,  47  U.  &  App.  339,  Pittsburgh,  etc.,  Ry.  r. 
Montgomery,  152  Ind.  13,  71  Am.  St  Rep.  311,  49  N.  B.  586,  and 
Atchison,  etc  Ry.  ▼•  Koehler,  37  Kan.  469,  15  Pac.  571,  laws  making 
railroads  liable  to  employees  for  injuries  by  fellow  senrants;  Powell 
r.  PennsylTanla,  127  U.  S.  687.  32  L.  257,  8  S.  Gt  997,  Pennsylvania 
statute,  prohibiting  sale  of  imitation  butter;  Minneapolis  Ry.  ▼. 
Beckwith.  129  U.  a  31,  32  L.  587,  9  S.  Ot  208,  similar  Iowa  statute; 
Pacific  Bxp.  Go.  T.  Seibert  142  U.  &  355,  35  L.  1040,  12  S.  Gt  249. 
Mliiaouri  act  defining  and  taxing  express  companies;  Gharlotte,  etc.. 
By.  ▼.  Oibbee,  142  U.  S.  894,  35  L.  1055,  12  S.  Gt  257,  South  Carolina 
tax  on  gross  Income  of  railroads  In  proportion  to  mileage  in  State; 
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St.  LoniB,  etc.,  Ry.  t.  Mathews.  165  D.  8.  18,  41  L.  618,  17  8.  Ct.  Z 
and  Leavltt  ▼.  Canadlaa  Pac.  Ry.,  90  Me.  159,  87  Atl.  888,  38  L. 
A.  153,  statutes  making  railroads  liable  for  loBses  from  flrea  co 
raunlcated  by  locomotlTes;  Atchison,  etc.,  Ry.  ▼.  Matthews,  174 
8.  98,  19  S.  Ot  610  (but  see  dissenting  opinion  in  174  tT.  S.  109. 
a.  Ot  614).  Kansas  law  making  railroads  liable  for' damages  fir 
Are,  with  attorneys'  fees;  Western  Union  Tel.  Co.  t.  New  Toi 
38  Ped.  659,  S  L.  R.  A.  454.  taw  reqnlrlnK  electric  wires  to  be  plac 
under  street  Bnrface;  Pacific  Brp.  Co.  t.  Seib«l,  44  Fed.  317,  s 
taxing  express  companies  on  receipts  for  business  done  in  Sta' 
JackBonvllle.  etc..  Ry.  v.  Prior.  34  Fla.  284,  283.  15  So.  764.  Lon 
TlUe,  etc.,  Ry.  t.  Heleher,  89  Ky.  199.  12  S.  W.  197,  and  Dacres 
Oregon,  etc,  NaT.  Co..  1  Wash.  681.  20  Pac.  604,  acta  making  ra 
roads  liable  for  stocit  killed  on  nnfenced  tracks;  Mlssonrl  Pac  B 
r.  Merrill,  40  Kan.  40S.  19  Pac.  796.  statutes  making  occurrence 
Ore  caused  by  operation  of  railroad  prima  facie  evidence  of  neg 
gence  thereof;  Chicago,  etc.,  Ry.  t.  State,  47  Neb.  571,  53  Am.  f 
Rep.  568,  66  N.  W.  629.  41  L.  R.  A.  485.  requirement  that  railroai 
keep  In  repair  vtadoets  over  streets  crossed  by  tracks:  McGowi 
T.  Wilmington,  etc.,  Ry.,  95  N,  0.  428.  law  Impoalog  peunlty  f 
falling  for  five  days  to  forward  freight;  Railroads  v.  Ortder.  ! 
Tenn.  497,  19  8.  W.  620,  law  fixing  upon  nnfenced  railroads  absoln 
llablltty  for  injuries  to  Ure-stock:  Pbtenlx  Ina.  Co.  t.  Levy,  12  Te 
CIt.  App.  48.  33  S.  W.  993,  law  applying  to  all  fire  Insurance  coi 
panics  alike:  Virginia,  etc.,  Co.  ▼.  Grozler.  etc,  Co.,  90  Va.  ISO,  ■ 
Am.  St  Rep.  806.  IT  8.  B.  807,  law  creating  Hens  xm  mannfactnrii 
corporations,  superior  to  their  deeds  of  trost 

Approved  also  In  dissenting  opinion  In  New  York  life  Ina.  C 
r.  Smith,  —  Tex.  CIt.  App.  — ,  41  S.  W.  689,  majority  holding  la 
making  defaulting  insurance  companies  liable  to  policy-holders 
additional  damages,  Inyalld;  PennsylTania  Ry.  ▼.  Miller,  132  D. 
83,  33  L.  272.  10  8.  Ct.  37,  reprinted  In  120  Pa.  St  199,  argaend 
Bee  52  Am.  Rep.  375.  note,  20  Am.  St  Rep.  658,  note  on  "  dne  pro 
ess,"  25  Am.  St  Rep.  884,  monographic  note  on  fonrteentb  ameoi 
ment,  69  Am.  St  Rep.  608,  note  on  liability  of  corporaQons  for  e: 
emplary  damages,  and  62  Am.  8t  Rep.  170,  note  on  protection  i 
corporations  from  hoatile  legislation. 

Distingntshed  In  Hnntlngton  t.  Attrlll.  146  U.  8.  680.  S6  L.  113 
18  8.  Ct.  232,  holding  courts  of  one  State  will  not  enforce  penal  sta 
utes  of  another;  Gulf,  etc.,  Ry-  ▼.  BUls,  163  D.  8.  168,  41  L.  069,  1 
S.  Ct  258,  holding  prorlslon  for  recovery  of  attorneys'  fees  Inralli 
where  statute  did  not  compel  maintaining  foicea;  Dow  v.  Belde 
man,  49  Ark.  456.  6  S.  W.  718.  npholdtug  act  making  railroad  Uab 
for  penalty  and  attorneys'  fees  for  oTercliarglng  paBsengers:  Wad 
worth  T.  Union  Pac  Ry,,  18  Colo.  611,  36  Am.  St  Rep.  318,  33  Pa 
619.  23  L.  R.  A.  817,  holding  Colorado  Btock-killlng  statute  nncoi 
ctltutlonal;  8.  A.  A  A.  P.  Ry.  t.  WHbou.  4  Tex.  App.  Olv.  670,  boll 
Ing  Ian-  penalizing  f&ilnre  of  railroads  to  pay  employees  wlttal 
specified  time,  unconstitutional. 
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115  U.  &  S28-524,  29  L.  467,  MISSOURI  PAO.  RT.  T.  TERRY. 
Argued  and  decided  with  preceding  case,  q.  t. 

115  U.    8.   524-«27,  29   L.  480,   DAVIS    SBWING-MAOEL  Ca   T, 
RICHARD& 

Onaranty.— If  guaranty  Is  signed  by  t  guarantor  at  request  ol 
other  party,  or  if  tatter's  agreement  to  accept  Is  contemporaneous 
with  guaranty,  or  if  receipt  from  him  of  any  valuable  consideration 
Is  acknowledged  in  guaranty,  deUvery  of  guaranty  to  other  party 
eompIeCee  contract,  p.  627. 

ApproTed  in  Hall  r.  Weaver,  13  Sawy.  194,  34  Fed.  108,  holding 
one  executing  bond  with  another,  conditioned  for  repayment  of 
advance  to  principal  by  oWgee,  not  a  mere  guarantor;  Doud  v. 
National  Park  Bank,  64  Fed.  847,  2  U.  S.  App.  666,  h<Hding  persoilBl 
guaranty  by  stockholders  of  bank  to  another  bank,  tn  consideration 
of  loans,  requires  no  notice  of  acceptance. 

GKiaranty  signed  by  guarantor  without  previous  request  of  other 
party.  In  his  absence,  and  for  no  consideration  moving  between  them 
except  future  advances  to  be  made  to  principal  debtor,  is,  in  etfect, 
an  offer  on  part  of  guarantor  requiring  other  party's  acceptanc*  to 
esoiplete  contract,  p.  627. 

Approved  In  Barnes  Cycle  Go.  v.  Reed,  84  Fed.  606,  reafllrming 
rule:  Saint  v.  Wheeler,  etc,  Mfg.  Co.,  95  Ala.  373,  36  Am.  8t.  Rep. 
213,  10  So.  641,  Lennox  v.  Murphy,  171  Mass.  878,  60  N.  B.  646, 
Da  Onmer  v.  Anderson,  113  Mich.  680,  71  N.  W.  1091,  Winnebago, 
etc  MUla  V.  Travis,  56  Bilnn.  484,  68  N.  W.  37,  and  Deering  Har- 
vesting Go.  T.  Sulser,  78  Mo.  App.  676,  all  holding  such  proposal  re* 
quires  acceptance  by  guarantee  and  notice  thereof  to  guarantor; 
Page  V.  White,  etc,  Mach.  Co.,  12  Tex.  Civ.  App.  332,  34  S.  W.  991, 
holding,  where  guarantor  alone  contracts  with  guarantee  to  stand 
responsible  for  acts  of  third  party,  rules  as  to  notice  obtain. 

Limited  in  Barnes  Cycle  Co.  v.  Reed,  91  Fed.  482,  03  U.  S.  App. 
288,  holding  direct  proof  of  notice  not  essoitial,  circumstances  war* 
ranting  jury  In  finding  same.  Distinguished  In  Ferst  A  Co.  v. 
BUckw^  89  Fla.  626,  22  So.  894,  holding  offer  of  continuing  gnai^ 
aaty,  accepted  by  guarantee's  agent,  requires  no  further  notice; 
Bryant  ▼.  Stout,  16  Ind.  App.  394,  44  N.  B.  72,  holding  acceptance 
uinecessaiy  where  bond  signed  by  guarantors  was  delivered  ta 


115  U.  8.  628-642,  29  L.  467,  TILBR  v.  OLSW& 

OvurtB. —  Supreme  Court  has  jurisdiction  to  review  judgment  af 
highest  State  court  on  validity  of  transfer  by  trustee  Ui  bankruptcy, 
limitations  under  bankrupt  act,  p.  634. 

inkntptcy. —  Two  years'  limitation  under  bankruptcy  act  daes 
begin  to  run  against  action  founded  on  fraud,  plaintiff  being 
taaocent  of  negligence  or  laches,  until  discovery  of  fraud,  p.  688b 
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115  U.  S.  550-«65,  29  L.  472,  THOMPSON  v.  ALLEN  COUNTY. 

Equity. —  Inadequacy  of  law,  justifying  interference  of  equity, 
consists  in  fact  that  in  its  nature  or  cliaracter  it  is  not  fitted  or 
adapted  to  end  In  yiew,  p.  554. 

ApproT«d  in  Bnrdon,  etc,  Co.  t.  Levericli,  87  Fed.  68,  holding 
legal  r«nedy  for  breach  of  contract  to  have  sugar  crop  refined  at 
certain  refinery,  adequate;  Safe-Deposit,  etc.,  Co.  y.  Anniston  City, 
90  F^ed.  668,  denying  equitable  relief  where  legal  renaedy  exists  in 
theory,  though  inadequate  in  practice. 

Equity  —  Municipal  corporations. —  It  is  not  within  province  of 
a  court  of  equity  to  lery  and  collect  taxes  through  its  receiver,  to 
satisfy  judgments  against  municipal  corporations,  even  where  rem- 
edy at  law  by  mandamus  has  proved  ineffectual,  because  no  munici- 
pal otBcers  can  be  found  who  wiU  act,  p.  558. 

ApiHTOved  in  O'Brien  t.  Wheelock,  78  Fed.  679,  holding  FMeral 
courts  win  not  act  as  tax  collectors;  Safe-Deposit,  etc.,  Co.  t.  An- 
nirton  City,  96  Fed.  662,  holding  equity  cannot  subject  funds  of 
tnsolrent  municipality  to  payment  of  judgment;  Baldwin  t.  Auditor, 
88  Ky.  681,  11  &  W.  806,  holding,  in  absrace  of  legislatiTe  authority, 
taxes  not  recoverable  by  suit;  Grand  Rapids,  etc,  Co.  v.  Trustees, 
—  Ky.  — ^,  44  S.  W.  99,  holding  faUure  of  trustees  to  secure  tax 
collector  does  not  justify  equity  collecting  tax;  Pierce  County  t. 
Herrm,  19  Wash.  178,  52  Pac  854,  denying  jurisdiction  of  equity 
to  colleet  taxes  or  appoint  receiver  to  do  so;  Wilder  v.  New  Orleans, 
87  Fed.  Ml,  miguendo. 

DisttagolBfaed  In  Boody  v.  Watson,  64  N.  H.  187,  9  Atl.  818  (see 
dlasendng  opinion  in  64  N.  H.  206,  9  AtL  827),  upholding  Judicial 
to  correct  erroneous  exemption  by  assessing  board. 


lift  a  a.  666-576w  29  L.  496,  BFFINOBB  v.  KBNNBT. 

Oontraets  made  In  Confederate  States,  In  Confederate  money,  bnt 
■oC  In  aid  of  insurrectionary  government,  are  enforceable,  p.  571. 

Oontraetfl.—  Value  of  contracts,  payable  In  Confederate  notes.  Is 
to  be  determined  by  value  of  Confederate  notes  In  United  States 
BMHMj  at  time  and  place  where  contracts  were  made,  pw  574. 

Followed  In  White  v.  White,  60  La.  Ann.  108,  28  So.  97. 

Constltational  law. —  Virginia  statute  of  1867,  providing  that  fair 
valos  of  property  sold  during  BebelUon  may  be  measure  of  recoveiy 
hwtcnd  of  express  terms  of  contract,  is  an  impairment  of  contract 
ohUgstlons,  p.  676. 

116  n.  &  6n.  29  L.  «8,  KBNNBT  v.  BFFINGBB. 

Appeal  and  error.^ —  Whether  or  not  bond  was  executed  with  ref- 
srsaee  to  Confederate  notes  is  question  of  fact  for  Stats  court*  and 
not  rsfTtowahls  on  writ  of  error  thereto,  p.  577. 
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115  U.  S.  587-<>98,  29  L.  499,  PULLMAN  CAR  00.  t.  MISSOURI 
PAC.  RT. 

Corporations. —  Consolidation  of  several  railroad  oompanieB,  on- 
der  Missouri  R.  S.,  I  789,  effects  dissolution  of  old  corporations  and 
creation  of  new  one,  subject  to  obligations  of  consolidating  com* 
panies,  p.  595. 

Approyed  in  LouisYiUe,  etc.,  Ry.  ▼.  Boney,  117  Ind.  505,  20  N.  E. 
484,  S  L*.  R.  A.  488,  and  n.,  holding  consolidated  company  liable  foi 
debts  of  antecedent  cormpanles;  Hancock,  etc.,  Co.  ▼.  Worcester, 
•tc,  Ry.,  149  Mass.  220,  21  N.  B.  864,  where  bondholder  recovered 
against  new  corporation;  Combes  ▼.  Keyes.  89  Wis.  311,  46  Am.  St. 
Rep.  843,  62  N.  W.  93,  27  L.  R.  A.  374,  holding  corporation,  by  sur- 
rendering charter,  ceased  to  exist;  Weldenfeld  y.  Alleghany,  etc., 
Ry..  47  Fed.  15,  and  Union  Pac.  Ry.  y.  United  States,  59  Fed.  827, 
19  U.  S.  App.  581,  arguendo.    See  59  Am.  St  Rep.  566,  monographie 


Railroads. —  Agreement  of  railroad  to  haul  Pullman  can  oyer 
entire  line  and  aO  roads  which  it  might  thereafter  control,  does  not 
apply  to  roads  not  controlled  at  time  of  consolidation,  but  thereafter 
aequired  by  new  company  formed  by  such  consolidation,  p.  596. 

Approyed  In  Express  Cases,  117  U.  S.  29,  29  L.  808,  6  &  Ct  556, 
Little  Rock,  etc.,  Ry.  t.  St  Louis,  etc.,  Ry.,  41  Fed.  568,  Paxton, 
•Cc,  Co.  T.  Farmers,  etc,  Co.,  45  Neb.  901,  50  Am.  St  Rep.  596,  64 
N.  W.  846,  29  L  R.  A.  858,  and  State  y.  Sioux  City,  etc,  Ry.,  46 
Keb.  689.  701,  65  N.  W.  771,  772,  81  L.  R.  A.  53,  54,  holding  courts 
cannot  make  business  arrangements  for  carriers;  St  Louis  Drayage 
Co.  T.  LoulsrlUe,  etc.,  Ry.,  65  Fed.  41,  and  Post  y.  Southern  Bj^ 
106  Tenn.  207,  62  8.  W.  807,  arguendo. 

Siinity. —  Demurrer  admits  all  facts  In  bill  well  pleaded,  but  not 
MBcluslona  of  law,  pw  596. 

Approyed  tn  Fogg  y.  BUlr,  139  U.  S.  127,  85  L.  107,  11  S.  Ct  478, 
holding  demurrer  does  not  admit  allegations  of  "  breach  of  trust;  ** 
Lnmley  y.  Wabash  Ry.,  71  Fed.  26,  holding  allegations  that  things 
were  done  *' surreptitiously,"  not  admitted  by  demurrer. 

BaUroads. —  Fact  that  one  railroad  acquires  controlling  interest 
hk  stock  of  another,  does  not  oblige  former  to  haul  cars  oyer  road 
•f  latter,  under  agreement  to  haul  cars  oyer  all  roads  which  it  may 
thereafter  control,  where  latter  company  maintains  and  Is  managed 
by  separate  directors,  p.  597. 

Approyed  Uk  Porter  y.  Pittsburgh,  etc.,  Co.,  120  U.  S.  670,  80  L. 
83S,  7  8.  Ct  758,  holding  fact  of  owning  majority  of  stock  does  not 
giye  legal  control  of  corporation;  Jessup  y.  Illinois  Cent  Ry.,  86  Fed. 
74L  holding  ayerment  that  one  corporation  has  obtained  control  of 
aaotber^s  stock,  does  not  show  merger;  Chicago,  etc.,  Ry.  y.  Kan- 
sas City,  etc.,  Ry.,  88  Fed.  61,  holding  power  of  street  railroad  to 

VouX— T4 
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t  ag  majorttr  stoekltoldcn 
rpoiatlon;  Electric  B7.  ▼.  Junalca 
wn^^btp  at  p«tent  by  coiporatloi 
>  ittfbt  to  vBe  thenof;  BxchuiKi 
■,25S.K.328.33L.B.A-803.  hold 
another  cncporatloii  <k>efl  not  tp* 
s  T.  LualDcb.  IM  IlL  35&  40  N.  E 
lajoritjt  of  stock  as  secarfty,  ao< 
am.  ete^  Br.  t.  Cochran.  43  Kan 
L  15B.  7  L.  B.  A.  415.  holding  oni 
of  knoUter,  sto^  of  which  It  holds; 
S  Tex.  CtT.  App.  837.  45  S.  W.  209 
tj  Bune  tndlTidnals.  for  same  ob 
X  T.  Slonx  City.  etc..  Ry..  46  Neb 
3,  wsoendo.    See  tn  Am.  St  B^ 

iavs,  139  Mo.  24.  61  Am.  St.  Bep 
t  (bnt  Me  dlBseedng  opinion  In  131 
A.  702).  boldlng  contract  made  bj 


tAIX  T.  WIIX30X. 

QdffmentB  In  eqnitr  being  rendered 
Itora  on  seimrate  claims.  Supreme 
only  aa  to  those  exceeding  $5,000, 

.  190  D.  a  508.  82  U  lOOS.  B  S.  Ot 
on  betwem  same  parties;  Glbaon 
37.  7  S.  Ct  1071,  hoMUnc  defendanl 
»Terln2  orer  S5.000. 
t  railroad  mortgage  repreaenta  all 

I  thein,  p.  eoa 

ley.  160  111.  430.  48  N.  B.  718t  bolO^ 
veal  for  other  llenholdera, 

)RTHBBN  PAO.  BY.  t.  TBAIIX 

anted  railroad  are  earned  by  earn- 
:ta  demanded  by  law,  raJlroad  baa 
ent  Congieea  from  requiring  paj- 
«ting  and   conr^lng  land  before 

.,  By.  T.  tFntted  SUtes.  124  D.  & 
log  plaintiff  boond  to  pay  coat  of 
Itbough  same  wae  Incurred  before 
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frant;  Atlantic,  etc.,  Ry.  ▼.  Mingns,  7  N.  Mex.  371,  34  Pac.  595. 
upholding  act  of  1886,  forfeiting  lands  of  Atlantic  and  Pacific  rail 
road;  State  v.  Oentral  Pac.  Ry.,  21  Nev.  99,  25  Pac.  443,  generally; 
dlssenttog  opinion  in  Central  Pac.  Ry.  t.  California,  162  U.  S.  164, 
40  L.  928,  16  S.  Ot  793,  arguendo;  Harden  r.  Northern  Pac.  Ry., 
154  U.  8.  312,  38  L.  9^  14  8.  Ot  1032,  Central  Pac.  Ry.  t.  Nevada, 
162  U.  a  520,  40  Ix  1059,  16  S.  Ot.  888,  State  t.  Oentral  Pac.  Ry.. 
20  Ner.  378,  22  Pac.  238,  and  Jackson  t.  La  Moure  County,  1  N. 
Dak.  M3,  46  N.  W.  461,  arguendo. 

Distinguished  in  Denny  t.  Dodson,  13  Sawy.  81,  32  Fed.  908, 
Northern  Pac.  Ry.  v.  Cannon.  46  Fed.  226,  and  Washington,  etc.,  Co. 
T.  N<^bem  Pac.  Ry.,  2  Idaho,  517,  518.  21  Pac.  659,  holding  Northern 
Pacific  grant  of  1864  one  in  prsesenti,  subject  to  be  defeated  by 
non-compliance  with  terms;  Tarpey  t.  Salt  Co.,  5  Utah,  499,  17  Pac. 
633,  holding  railroad  grant  of  1862  one  in  prsesentL 

Pablio  lands. —  Although  railroad,  by  completion  of  road,   has 
earned  granted  lands,  it  does  not  acquire  equitable  title  thereto  for 
purpose  of  State  taxation  until  It  has  paid  costs  of  surveying,  select 
ing  and  conveying  same,  as  provided  tn  act  of  July  17,  1870,  p.  610. 

Approved  in  Van  Brocklin  v.  Tennessee,  117  U.  S.  169,  29  L.  851, 
6  S.  Ot  680.  holding  land  exempt  from  State  taxation  while  held  by 
United  States  for  Federal  taxes;  Northern  Pac.  Ry.  v.  Cannon,  46 
Fed.  227,  reaflSrming  rule;  Meldahl  t.  Dobbin,  8  N.  Dak.  117,  77 
N.  W.  281,  holding  tax  deed  invalid,  where  founded  on  taxes  on 
Northern  Pacific  lands  prior  to  1886;  Ankeny  v.  Clark.  148  U.  S. 
356,  87  Lu  479,  13  S.  Ot.  621,  affirming  S.  C,  1  Wash.  557,  20  Pac. 
587.  holding  contract  to  convey  cannot  be  satisfied  by  title  derived 
from  land-grant  railroad  which  has  not  paid  for  survey;  Pitts  t. 
day,  27  Fed.  636,  holding  bounty  land  not  taxable  during  period 
between  filing  original  and  substituted  warrants,  patent  being  with- 
held on  former;  State  v.  Oentral  Pac.  Ry.,  21  Nev.  108,  25  Pac.  445, 
holding  unsorreyed  Central  Pacific  lands  exempt;  Jackson  t.  La 
Moure  County,  1  N.  Dak.  242,  46  N.  W.  450,  holding  title  to  Northern 
Pacific  Indemnity  lands  does  not  pass  from  government  until  selec- 
tion by  railroad,  with  approval  of  secretary;  Northern  Pac.  Ry.  v. 
McGInnla,  4  N.  Dak.  508,  61  N.  W.  1035,  holding  unsurveyed  railroad 
land  not  taxable;  Wells  County  v.  McHenry,  7  N.  Dak.  252,  74  N.  W. 
243,  holding  Northern  Pacific  lands  not  taxable  before  surveyed; 
Duncan  r.  Newcomer,  9  S.  Dak.  879,  69  N.  W.  581,  holding  laAd  not 
subject  to  State  taxation  until  right  to  patent  vests;  Abney  v.  State, 
30  Tex.  CiT.  App.  105.  47  a  W.  1045,  holding  title  to  Confederate 
scrip  lands  did  not  vest  until  all  conditions  were  complied  with; 
Montgomery  v.  Cowlitz  Co.,  14  Wash.  231,  44  Pac  260,  holding  rail- 
road lands  not  taxable  prior  to  payment  of  cost  of  surveying,  etc.; 
dissenting  opinions  tn  Central  Pac.  Ry.  v.  California,  162  U.  S.  151, 
40  L.  923,  16  8.  Ot  788.  majority  holding  plalntlfTs  franchise  subject 
t»  State  taxation;  Northern  Pac.  Ry.  v.  Bamtes,  2  N.  Dak.  303,  51 
K.  W.  414,  argneodo;  Rutland  Ry.  v.  Cent  Vermont  Ry.,  159  U.  8. 
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6*1,  40  L.  290,  16  S.  Ct.  116,  Bushtoa  t.  Borte,  fl  Dak.  482,  43  N. 
815.  and  Northern  Pac.  Ry.  y.  Barnes,  2  N.  Dak.  858.  61  N.  W.  H 
arguendo. 

DlBtlnpilBhed  in  Tyler  ¥.  Case  County.  142  U.  a  290,  M  L.  It 
12  S.  Ct  22Q,  dismissing  writ  of  error  to  S.  C.  1  N.  Dak.  881, 
N.  W.  233,  McHenry  t.  AJford,  168  U.  a  660.  42  L.  617.  18  S.  Ot.  ! 
Btate  T.  Oentral  Pac.  Ry..  20  Nev.  380,  22  Pac.  239.  and  State 
Central  Pac  Ry.,  21  Ner.  253.  30  Pa«.  686.  all  holding  act  of  .Inly 
1888,  gaye  States  right  lo  tai  suireyed,  bnt  unpatented  Padfle  r; 
road  lands;  Northern  Pac.  By.  t.  Myers,  172  D.  S.  598,  19  S.  Ct.  2 
holding  Northern  Pacific  lands,  granted  In  18G4,  taxable  by  St 
prior  to  patent;  Northern  Pac.  Ry.  t.  Wright.  51  Fed.  70,  hold! 
grant  ol  1864  one  tn  prtesentl.  and  lands  subject  to  State  taxati< 
Tyler  t,  Cass  County,  1  N.  Dak.  400.  48  N,  W.  240.  holding  coui 
treaanrer  not  personally  liable  for  tax  sales  of  lauds,  declared  n< 
taxable  by  principal  case,  made  prior  thereto;  Northern  Pac.  ] 
T.  McOinnIs,  4  N.  Dak.  504,  61  N.  W.  1086.  holding  aarreyvd  Is 
taxable,  although  surrey  fee  Is  not  paid. 

116  U.  8.  611-616.  29  L.  S02,  BOWMAN  v.  CHIOAOO,  BTfl,  BY 

Appellat*  Jnrisdlctlon  of  Supreme  Court,  in  action  cm  moi 
demand,  is  governed  by  value  ol  actnal  matter  In  dispute  there 
as  shown  by  whole  record,  lrresi»ectiTe  of  damages  claimed, 
prayer;  hence,  case  dismissed  where  demand  was,  by  st^nlatJi 
Increased,  to  confer  jurisdiction,  p.  614. 

Approved  in  The  Sydney.  130  U.  B.  336,  3S  L.  17S.  11  8.  Ot  8! 
holding  collateml  effect  of  Judgment  in  another  anlt,  mnst  be  d 
regarded:  Horst  t.  Merhley,  50  Fed.  503,  dismissing,  where  plalntil 
testimony  stiowed  valne  of  dtspnted  matter  Insufficient  to  ooni 
Jurisdiction;  Cabot  t.  UcMaater,  61  Fed.  131,  Feafflrmlng  holdli 
Bank  of  Arapahoe  t.  Bradley,  etc.,  72  Fed.  870,  871,  86  U.  a  A| 
619.  holding  setUng  up  additional  claim,  over  which  court  lac 
Jnrisdlction,  does  not  confer  Jurisdiction;  Hayward  v.  Nordbe 
Mfg.  Co..  Sa  Fed.  7.  54  U.  8.  App.  646,  holding  what  Is  colorable  t 
largement  of  demand,  depends  on  facts;  Cowell  t.  City  Water-Bnpi 
Co.,  96  Fed.  771,  in  action  to  set  aside  coDveyaace,  value  of  pre 
erty  effected  Is  amonnt  Id  dispute,  irrespective  of  complalnan 
Interest  therein. 

Distinguished  In  Barry  t.  Bdmnnds.  116  D.  S.  661,  20  L.  738,  6 
Ot  507.  holding  Circuit  Oonrt  cannot  dismiss,  unless  record  shoi 
lack  of  Jnrisdlction;  Schnnk  v,  Mollne.  etc..  Co.,  147  D.  a  606,  37 
258.  13  S.  Ct  417.  where  Increased  demand  was  not  merely  speclov 
Davfs  V.  KHnsas  City.  etc..  Ry.,  32  Fed.  864.  allowing  amendme 
wbere  damages  might  have  exceeded  original  claim;  Plckham 
Wheeler,  etc..  Mfg.  Co..  77  Fed.  663,  46  U.  S.  App.  606.  holdli 
Jnrisdiction  not  affected  by  counterclaim,  unknown  to  plaintiff. 

Courts. —  Action  against  carrier  for  damages  for  refusal  to  trar 
port  liquor  Into  State    on  gronnd  that  lavs  thereof  foiMd  mc 
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Importatloii,  In  not  an  action  brought  on  account  of  deprivation  •f 
any  Federal  right,  under  R.  S.,  §  689,  conferring  JuriBdictloa  ob 
Supreme  Oourt  in  such  actions,  p.  616. 

Approved  In  Cogswell  v.  Fordyce.  128  U.  S.  302,  32  L.  486,  9  S. 
Ot  112,  holding  action  on  bond,  given  to  supersede  Judgment  ef 
Federal  court,  not  within  said  section. 

115  U.  a  616-619.  29  L.  482,  CLAY  COUNTY  v.  McALBICR. 

Xonicipal  corporations  cannot  be  required,  by  mandamus,  to  levy 
taxen  In  excess  of  maximum  levy  allowed  them  by  law;  hence, 
answer  alleging  that  proceeds  of  maximum  levy  are  insufficient  t« 
meet  (Nrdinary  current  county  expenses,  held  good  on  demurrer, 
p.  619. 

Approved  In  Stryker  v.  Commissioners,  77  Fed.  577,  40  U.  S.  App. 
683,  holding  creditor  can  only  demand  annual  levy  of  full  amount 
until  paid:  White  v.  Mayor,  etc.,  of  Decatur,  119  Ala.  481,  23  So, 
1001,  holding  courts  cannot  pass  upon  necessity  of  expenditure 
anthorlxed  by  charter;  Board  of  Improvement  v.  McManus,  54  Ark. 
449,  15  S.  W.  897,  denying  mandamus  to  treasurer,  where  no  money 
was  in  treasury;  Chicago,  etc.,  Ry.  v.  Stanfleld,  7  Kan.  App.  275,  58 
Pac  773,  City  of  Sherman  v.  Smith,  12  Tex.  Civ.  App.  583,  35  &  W. 
2^  and  Portland  Sav.  Bank  v.  Montesano,  14  Wash.  573,  45  Pac 
159.  like  cases;  McAleer  v.  Clay  County,  42  Fed.  665,  inddentJiUy; 
Harshman  v.  Wlnterbottom,  123  U.  S.  222,  31  L.  127,  8  S.  Ct  101« 
arguendo. 

Distinguished  In  Bldemlller  v.  Tacoma,  14  Wash.  387,  44  Pac 
881,  holding  city  cannot  defeat  payment  of  warrant,  upon  ground 
•f  neceaaity  of  using  revenue  for  existence,  until  exhaustion  of  all 
available  means  of  securing  revenue^ 

115  U.  &  620-634,  29  L.  483,  CAMPBELL  v.  HOLT. 

Property. —  One  having  peaceable,  undisturbed,  open  possession 
of  real  or  personal  property,  with  assertion  of  ownership  for  period 
which,  by  law,  bars  action  for  its  recovery,  by  real  owner,  acquires 
good  title,  p^  623. 

Approved  In  Sharon  v.  Tucker,  144  U.  8.  544,  36  L.  535,  12  S.  Ct. 
T22,  holding  owner  of  title  by  adverse  possession,  may  maintain 
bin  against  original  owners,  to  quiet  title;  Nonce  v.  Richmond,  etc, 
Ry.,  63  Fed.  432.  distinguishing  statutes  giving  title  by  prescription, 
and  those  merely  affecting  remedies;  McClaskey  v.  Barr,  42  Fed. 
618,  etting  generally;  Cleveland  v.  Cleveland,  etc.,  Ry.,  96  Fed.  123, 
as  to  defense  of  equitable  estoppel  In  ejectment;  Ohapln  v.  Freeland, 
142  Haaa.  888,  56  Am.  Rep.  702,  8  N.  B.  180  (but  see  dissenting 
opinion  1b  l42  Mass.  801,  8  N.  B.  132),  holding  one  prevented  by 
Smltatloiia  from  suing  for  property,  cannot,  after  seizing  same,  de- 
feat replarla;  Currier  v.  Studley,  159  Mass.  22,  33  N.  £.  711  (but 
•aa  dlaacntlDg  ofUnlon  in  159  Mass.  27,  33  N.  B.  718),  Qpholding 
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ApskTored  in  Drnry  t.  Henderson,  143  111.  320,  32  N.  E.  187,  hold* 
iBf  period  of  limitation  may  be  altered  ait  will  of  leg^islature;  Dyer 
T.  Belfast,  86  Me.  142,  83  AtL  791,  holding  statute  extending  time 
to  appeal  does  not  apply  where  right  is  already  barred;  Phenix 
IBS.  Oo.  T.  Pollard,  63  Miss.  663,  upholding  act  permitting  remoring 
dIsabHities  for  non-payment  of  license,  upon  payment  of  back 
lleenses;  Guiterman  y.  Wishon,  21  Mont  461,  54  Pac.  667,  upholding 
■tatnts  shortening  time  upon  which  action  for  existing  debt  may 
be  begun;  BsJtes  t.  Oullum,  177  Pa.  St  637,  55  Am.  St  Rep.  750, 
n  AtL  862,  34  L.  B.  A.  442,  upholding  act  removing  protection  of 
Boa-rasident  clause  from  defendants  removing  from  State,  after  ac- 
eroal  of  causes;  Landa  r.  OhearU  78  Tex.  46^  14  S.  W.  300,  where  new 
Constitution  extended  period  of  limitation,  already  run;  dlrsenting 
ofdnions  in  Oleson  v.  Wilson,  20  Mcmt  563,  63  Am.  St  Rep.  644,  52 
Pac  37S,  majority  holding  partial  payment  by  one  Joint  maker,  does 
not  extend  time  of  action  against  other;  Bettman  v.  Cowley,  19 
Waih.  224,  9B  Pac  59,  40  11  B.  A.  822,  majority  holding  act  shorten- 
ing Judgment  liens  unconstitutional  as  to  existing  Judgments. 
Approved,  arguendo,  in  Attomey-Oeneral  v.  Jochim,  99  Mich.  873, 
41  Am.  St  Rep.  618,  58  N.  W.  615,  23  U  B.  A.  706.  See  25  Am.  St 
Bep.  887,  note. 

Distinguished  In  Fuller,  etc,  Co.  v.  Johnson,  8  OkL  604,  58  Pac 
746,  holding  statute  of  limitations,  repealing  former  statute,  does 
not  revive  action  barred  thereby;  Mellinger  v.  Houston,  68  Tex.  43, 
8  8.  W.  261,  holding,  under  Texas  Constitution,  accrued  right  to 
defense  of  sitatute  cannot  be  removed  by  retroactive  legislation; 
Seattle  t.  De  Wolfe,  17  Wash.  860,  49  Pac  558,  holding  lengthening 
period  of  limitation,  for  actions  on  street  assessments,  does  not 
revive  actions  already  barred.  Departed  from  in  Board  of  Educa- 
tion T.  Blodgett,  155  ni.  448,  46  Am.  St  Rep.  353,  40  N.  BL  1027. 
81  Lb  B.  A.  78,  holding  defense  of  statute,  property  within  ccmstitu- 
tlonal  protection;  Bingartner  v.  Illinois  Steel  Co.,  103  Wis.  3T8,  74 
8t  Bep.  874,  79  N.  W.  435,  holding  statute  of  limitations  fully 
a  vested  property  right 

OonstitutionAl  law. —  Defense  of  statute  of  limitations  once  ptr> 
fleeted.  Is  a  vested  right  which  cannot  be  takoi  away  by  subsequent 
alteratkm  of  period  of  limitation,  per  Bradley,  J.,  dissenting,  p.  080. 

Fallowed  in  Board  of  Bducation  v.  Blodgett,  156  111.  448,  46  Am. 
•t  Bep.  868,  40  N.  B.  1027,  81  L.  B.  A.  73,  and  Bingartner  v.  Illinoia 
meel  Co.,  108  Wis.  880,  74  Am.  St  Bep.  874,  79  N.  W.  435. 

Distlngulahed  In  New  Orleans  v.  New  Orleans  Water  Works,  142 
U.  &  92.  85  L.  948»  12  8.  Ct  147,  holding  right  to  pay  for  water 
supply  In  taxea,  not  vested  right 

Ui  a  a  884-649,  29  L.  506,  BALTZBB  v.  RAI/BIGH,  BTO.,  RT. 

Beformation  oi  Instruments. —  Equity  will  only  reform  contract 
U€  Bistako  or  fraud,  when  same  are  clearly  shown,  p.  646. 
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of  dntj  to  puUlo;  United  States  y.  Freight  Assn.,  166  U.  S.  383,  41  L. 
1025,  17  S.  Gt  556,  holding  railroads  public  corporations;  Mayor 
of  Wilmington  t.  Addicks,  —  Del.  — ,  43  A/tl.  804,  holding  gas 
mmpmnj  a  ''corporation  for  pnbUc  improTement "  within  constitv- 
tieaal  limitation  of  period  of  incorporation  for  other  corporatton?; 
Portland  Gas,  etc.,  Ck>.  y.  State,  135  Ind.  56,  34  N.  B.  818,  21  L.  R.  A. 
610^  heading  dnty  to  furnish  gas  to  all  api^icants,  enforceable  by 
maniamns;  Coy  t.  Indianapolis  Gas  Co.,  146  Ind.  660,  46  N.  B.  19, 
8S  L.  B.  A.  536,  holding  natural  gas  company  liable  In  tort  for 
failure  to  serve  applicant  complying  with  reasonable  regulations; 
DsTid  T.  Portland  Water  Com.,  14  Or.  123,  12  Pac.  185,  holding  sup- 
plying waAer  to  city,  a  public  worlc,  which  legislature  may  under- 
take; Haugen  y.  Albina,  etc..  CJo.,  21  Or.  418,  28  Pac  246,  14  L.  R.  A. 
426,  holding  duty  of  supplying  water  to  any  inhabitant,  enforceable 
by  mandamus;  Crumley  y.  Watauga  Water  Co.,  99  Tenn.  426,  41 
S.  W.  1060,  holding  water  company  cannot  refuse  to  supply  water 
became  applicant  is  in  its  debt 

Distinguished  in  Watauga  Water  Co.  y.  Wolfe,  99  Tenn.  481,  68 
Am.  8t  Bep.  842,  41  S.  W.  1061,  holding  water  company,  although 
homd  not  to  discriminate,  may  refuse  to  supply  applicant  refusing 
t»  igiee  to  reasonable  rules. 

Qts.~  Bight  to  dig  up  public  streets,  and  place  dierein  gas  mainv, 
li  t  franchise,  priyllege  of  exercising  which  can  only  De  enjoyed 
VMler  legislatiye  authority,  p.  659. 

ApproTcd  in  Loulsyille  Gas  Co.  y.  Citizens'  Gas  Co.,  115  IT.  8. 
902,  29  L.  518,  6  S.  Ct  268,  a  similar  case;  Pensacola  Gas  Co.  t. 
Pttisacola,  88  Fla.  836, 14  So.  830,  grant  of  franchise  to  lay  gas  pipes 
eoQttmable  strictly  against  grantees;  Western,  etc..  Supply  Co.  t. 
OmEent*  St  By.,  128  Ind.  541,  25  Am.  St  Rep.  475,  28  N.  B.  88, 
^oldlBf  State  may  contract  away  right  to  tax  street  railroad;  New- 
port y.  Newport  Light  Co..  84  Ky.  180,  holding  city  with  power  to 
i^i'ntalQ  gas  works,  may  grant  corporation  excluslye  right  to  supply 
tu\  Dtf^enport  y.  Klelnschmldt,  6  Mont.  532,  13  Pac.  255,  Smith  y. 
Wttteriy,  19  R.  I.  445,  35  Atl.  529,  and  Brenham  y.  Water  Co.,  07 
'^'  568,  4  S.  W.  154,  denying  power  of  city,  in  absence  of  leglsla- 
^^^  permi98lon,  to  grant  excluslye  right  to  supply  water;  Patterson 
▼.  WoHmann,  5  N.  Dak.  617,  67  N.  W.  1044,  33  L.  R.  A.  540,  uphold- 
^  acti  authorizing  counties  to  grant  exclusiye  ferry  pHylleges; 
ftrlchurrt  r.  Capital  Olty  Ry.,  23  Or.  474,  32  Pac.  305,  holding, 
^thoat  fpeclal  legislatiye  permission,  city  cannot  grant  excluslye 
Prtniege;  Wheat  y.  City  Council,  88  Va.  744,  14  S.  B.  673,  holding 
onUnsnce  making  right  to  open  streets  dependent  on  mayor's  will, 
biralld  as  to  preyionsly  chartered  company;  dissenting  opinions  in 
Bohao  y.  Port  Jenrls  Gas  Co.,  122  N.  Y.  35,  26  N.  B.  251,  9  I^.  R.  A. 
Tn.  and  n.,  majority  holding  manufacture  of  gas  may  be  enjoined 
ti  indsance  by  neighboring  property-owner;  Bath  Gas  Oo.  y.  ClaflTy, 
ISl  X.  T.  42,  45  N.  B.  895,  36  L.  R,  A.  670,  and  Los  Angeles  Water 
Go.  y.  Los  An^slea^  68  B>sd.  780,  arguendo.    Bee  9  Am.  St  Bap^  141« 
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]  law.—  ChEiter  gruittng  ezdnslTe  rlsht  ml  la] 
,i«w  ud  mpplylng  fu  to  ctt7  for  certain  period,  coiutltntes  < 
awt  taCweea  State  uid  corporatloii,  within  cooatttntlonal  pre 
tfaa;  kenee,   charter  to  another  compan?  dnring  aaii   period 

Approved  Id  New  Orleans  Water  Oo.  t.  BlTen,  lis  IT.  S.  SSO,  2 
or.  <  8.  Ot  876,  a  like  case,  GODC«mfnc  franchise  of  water  c 
tmar;  Louisville  Oas  Oo.  t.  OltlEens'  Oaa  Oo.,  llfi  D.  S.  899,  2! 
5U,  e  8.  Ot.  276.  a  y«y  similar  case:  WaBa  Walla  t.  Walla  W 
Water  Oo.,  172  U.  B.  9,  IS  8.  Ct  SI.  holdtaiK  erection  of  water  w< 
by  ctt7.  an  Impairment  of  contract  with  comitaDy;  Saginaw  Gas 
r.  Saginaw,  28  Fed.  532,  holding  eulta  npon  confllettng  lecisla 
grants  cognizable  In  Federal  courts;  Santa  Ana  Water  Oo 
BaenaTeotnra,  68  Ped.  849,  holding  town  may,  bj  contract, 
render  Its  rights  to  Sz  water  rates;  Citizens'  at  By.  t.  City  By 
Fed.  7m,  holding  ordinances  granting  right  to  bnlld  street  ralh 
npon  acceptance  by  company,  constitntee  contract;  BaltHnon,  < 
Oo.  T.  Baltimore,  64  Fed.  160  (but  see  dlaaentlng  opinion,  p.  1 
holding  mnnldpalltj  may,  by  ordinance,  make  Irrepealable  cont 
for  nae  of  streets  by  street  railway;  Africa  t.  Aldermen,  70  1 
734,  holding  mnnldpallty  cannot  withdraw  consent  to  nse  ot  str 
actually  Indnded  In  railway's  route:  Bartholomew  r.  Austin. 
Fed.  864,  (S  U.  S.  App.  524,  upholding  ordinance  graatmg  prlvl 
of  GonstrtctlDg  and  operating  water  system  for  twenty-llTe  ye 
Los  Angeles  Water  Co,  t.  Los  Angelea  88  Fed.  734.  tioldlDg 
cannot  reduce  water  rates  below  minimum  stated  In  charter;  1 
Mountain  By.  t.  Memphis,  96  Fed.  129,  holding  passage  of  resolu 
declaring  forfeiture  of  contract  with  railroad,  threatened  viola 
ot  congtltntlooal  rights;  Birmingham,  etc..  By.  t.  Birmingham 
By.,  79  Ala.  470,  53  Am.  Bap.  816,  holding  municipal  franchise  wl 
protection  of  constitutional  prohibition  of  laws  Impairing  contn 
Western,  stc.  Supply  Co.  ▼.  Clttzena'  St  By.,  128  Ind.  629,  2& 
St  Bev,  466,  26  N.  B.  190,  10  L.  B.  A.  Tli.  holding  charter  to 
struct  street  railway  constltntes  contract  with  cUy;  IndlanapoII 
Oonsumers'  Oas  Co.,  140  Ind.  117,  49  Am.  St  Bep.  190,  S9  N.  H. 
2T  L.  B.  A.  617,  holding  grant  to  malnlain  gas  pipes  In  street 
legMatlTe  contract,  which  city  cannot  Impair  by  sntmeqnent  c 
nance;  Dee  HoJnea  St  By.  t.  Des  Moines  B.  O.  St  By.,  78  Iowa, 
S8  K.  W.  614,  upholding  ordinance  granting  exdnalTe  right 
operate  street  railways  for  thirty  years;  Plngree  t.  Michigan  C 
By.,  lis  Mich.  320.  76  N.  W.  687,  holding  right  to  regulate  fares  i 
be  granted  to  raUroad,  rendering  subsequent  attempted  legMs 
ngnlatlonB  Illegal;  dissenting  opinion  In  SUte  v.  Cl^  of  Hamll 
47  Ohio  St  ra,  23  N.  B.  941,  majority  holding  erection  of  munic 
pu  plant  does  not  depriTe  company  of  {xoperty;  Africa  v.  Al 
neo,  70  FM.  737,  arguendo.    And  see  72  Am.  Dec.  6S4,  note. 

Distinguished  In  Peareall  t.  Great  Northern  By.,  181  D.  S. 
40  U  844.  16  &  Ot  709.  rererslng  &  O,  73  Fed.  938,  holding 
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ezeented  diarter  power,  mmecessary  to  maki  object  of  grant,  rero* 
cable;  Baltlinore  y.  Baltimore  Trost  Oo.,  106  U.  S.  685,  41  L.  1164. 
17  S.  Ot  701«  and  Lake  Boland,  ete.,  Ry.  t.  Mayor,  77  Md.  869,  96 
AtL  512,  20  L.  R.  A.  130,  both  holding  ordinancea  anthorhdng  laying 
double  tracka,  fepealable,  after  laying  thereof;  Long  Island  Water 
Oo.  T.  Brooklyn.  166  U.  &  690,  41  L.  1167,  17  8.  Ct  720,  holding 
eoodemnation  of  water  works  by  eminent  domain  proceedings  not 
impairment  of  contract  between  company  and  city;  Wabash  Ry.  t. 
Defiance,  167  U.  8.  100,  42  L.  98,  17  S.  Ot  752,  holding  alteration 
sf  grade  will  oY^erride  prkMr  ttcenae  surrendering  control  of  street; 
Saginaw  Gas  Oo.  t.  Saginaw,  28  Fed.  584,  holding  exdnsiTe  right  to 
light  dty  with  gas,  not  impaired  by  enbseqn^it  contract  to  light 
with  riectricity;  Grand  Rapids,  etc.,  Oo.  y.  Grand  Rapids,  etc.,  Oo^ 
8S  Fed.  669,  678,  holding  dty  coold  not  grant  exdnslYe  nse  of  streets 
for  wires  and  poles  for  fifteen  years;  Hamilton  Gas  Oo.  y.  Hamil- 
ton, 87  Fed.  888,  holding  erection  of  gas  works  by  dty  authority 
does  not  prednde  dty  from  buflding  its  own;  Birmingham,  etc.,  Ry. 
Y.  Bimdngliam  St  Ry.,  70  Ala.  474,  58  Am.  Rep.  618,  denying  munie> 
tpal  power  to  grant  exduslYe  perpetual  franchise  to  run  railway 
through  designated  streets;  Indianapolis  St  Ry.  y.  OitizenS*  St  Ry., 
137  Ind.  880,  24  N.  B.  1060,  8  L.  R.  A.  547,  holding  city  cannot  grant 
exduslYe  right  to  railway  to  occupy  all  its  streets;  Vlneennes  y. 
QtlaesM'  Gns  Go.,  182  Ind.  127,  81  N.  B.  577,  16  L.  R  A.  490,  hold- 
ing contract  with  gas  company  conferred  no  exduslYe  prlYileges; 
Rockland  Water  Go.  y.  Oamden,  etc..  Water  Go.,  80  Me.  568,  15 
AtL  790,  1  L.  R.  A.  396,  upholding  charter  to  another  company, 
czduslYe  priYllege  not  hsYing  been  expressly  granted  first;  Syracuse 
Water  Go.  y.  Syracuse,  116  N.  Y.  174,  22  N.  B.  882,  5  L.  R.  A.  549. 
holding  grant  to  water  company  not  exduslYe  or  proYentatiYe  of 
grants  to  others;  dissenting  opinion  in  State  y.  Hawortb,  122  Ind. 
006,  28  N.  B.  960,  7  L.  R.  A.  258,  majority  upholding  statute  pro* 
Yiding  for  furnishing  school  books  to  State. 

Oonatitational  law. —  Staters  police  power  cannot  encroach  upon 
powers  of  general  goYemment  or  rights  secuied  by  Federal  Con- 
sUtntlon,  pu  66L 

ApproYed  In  Walling  y.  Michigan,  116  U.  S.  460,  29  L.  696,  6  & 
Ot  460,  holding  Iowa  law  imposing  discriminatory  tax  on  non-real* 
dot  Uqnor  sellers,  unconstitutional;  Brennan  y.  TitnsYllle,  158  U.  8. 
299.  88  L.  722,  14  S.  Ot.  831,  holding  municipal  tax  on  drummer 
fvpreeentlng  manufacturer  in  another  State,  unconstitutional;  Gulf, 
etc,  Ry.  Y.  Hefley,  168  U.  S.  105,  89  L.  913.  15  S.  Ot  804.  holding 
State  statute  most  yldd  to  confiicting  Federal  statute:  The  Stoek- 
loa  Laundry  Gase,  11  Sawy.  477,  26  Fed.  614,  holding  ordinance 
prohlbtting  carrytag  on  laundries  within  habitable  portion  of  dty, 
■nuMBtUutlonal;  LeaYy  y.  United  States.  92  Fed.  349,  denying  police 
power  cf  State  to  close  nsYigable  waters  for  purpose  of  reclamation; 
w.  Michigan  Gent  Bj^  118  Mich«  818,  76  N.  W.  636,  holding 
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tract,  pDeyenttig  withdrawal  of  such  authority,  or  granting  it  to 
ethers,  p.  060. 

Approved  In  Chicago,  etc.,  Ry.  v.  Chicago,  166  tJ.  8.  253,  41  L.  990. 
17  8.  Ct  591,  holding  railroad  lays  tracks  subject  to  condition  that 
dty  may  regulate  use  to  insure  public  safety;  Chicago,  etc.,  Ry.  y. 
Nebraska,  170  U.  S.  74.  42  L.  954.  18  S.  Ct  520.  holding  legislature 
may  vary  agreement  with  railroad,  as  to  yladuct  over  crossing,  a« 
•afe^  of  community  requires.    See  62  Am.  St  Rep.  172,  note. 

Constitational  law. —  Charter  granting  exclusive  right  for  certain 
period,  to  sup^y  gas  within  city,  Is  not  a  contract  to  prejudice 
of  public  health  or  safety,  and  hence,  subject  to  atbrogatlon  under  the 
police  power,  p.  671. 

Approved  In  Stein  v.  Bienville  Water  Co.,  34  Fed.  158.  holding 
grant  of  exclusive  franchise  to  supply  water,  not  relinquishment  of 
police  power;  State  v.  Laclede  Gas  Co..  102  Mo.  487,  22  Am.  St.  Rep. 
790.  14  S.  W.  960.  denying  right  of  dty  to  regulate  gas  rates,  as 
violative  of  charter  contract;  Stehmeyer  v.  City  Council,  53  S.  O. 
279,  81  8.  B.  830.  holding  city's  police  power  does  not  authorise 
•oterlng  into  contract  for  purchase  of  water  works,  to  be  paid  for 
bj  taxing  owners  of  property  abutting  streets  where  pipes  are  laid. 

Constitiitional  law. —  A  State  can  no  more  impair  contractual 
obligations,  by  her  Constitution,  than  by  leglshition;  hence,  amend- 
ment repealing  monopoly  features  of  corporation  charters,  does  not 
affect  charter  granting  exclusive  right  to  supply  gas  for  stated 
period,  p.  672. 

Approved  In  Santa  Ana  Water  Co.  v.  Buenaventura,  56  Fed.  846, 
holding  California  constitutional  provision  for  fixing  water  rates* 
▼old  as  to  contract  made  prior  to  adoption  of  ConstltutTion;  Colum* 
bns  Water  Co.  v.  Columbus,  48  Kan.  102,  28  Pac.  1098,  15  L.  R.  A- 
M,  upholding  ultra  vires  contract  of  city  with  water  company, 
where  company  had  gone  to  expense  and  furnished  water;  State  v. 
fflckman,  9  Mont  379.  23  Pac.  743.  8  L.  R.  A.  405,  holding  appropria- 
tion for  salarlee  may  be  made  by  Constitution  as  well  as  by  legis- 
lation; geoemlly  In  People  v.  Chicago  Gas  Co..  130  111.  296.  17  Am. 
8L  Rep.  335.  22  N.  B.  804.  8  L.  R.  A.  506.  and  n.,  holding  State** 
pnbUc  policy  as  to  special  privileges,  may  be  indicated  In  Oonstitn- 
tlon:  dissenting  opinion  in  In  re  Ayers.  128  U.  S.  515,  81  L.  283,  8  8. 
Cf.  188.  arguendo;  State  v.  Haworth,  122  Ind.  505,  28  N.  B.  9U0.  7 
L  R  A.  254.  and  Newport  v.  Newport  Ught  Co.,  84  Ky.  IT9, 
arguendo. 

Ooaatitutional  prohibition  upon  State  laws.  Impairing  obligations 
if  contracts,  does  not  restrict  power  of  State  to  protect  public 
keahlt  morals  or  safety,  as  one  or  the  other  may  be  involved  in 
tb^  execution  of  such  contracts,  p.  672. 

Approved  In  Hockett  v.  State.  105  Ind.  257.  56  Am.  Rep.  206, 
holding  fact  that  telephones  are  protected  by  patent,  does  not  pre* 
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t>ent  State  regulation  of  durges  for  nae  thoreot;  Spriggi  t.  Ga 
Pftrk,  80  Ud.  411.  43  Atl.  816,  holdliig  order  sbollBhlng  cess-poo 
deprtTttUoD  of  property  wltliont  doe  procen;  Bollard  t.  Nort 
Pac.  Ey.,  10  Mmit  1S4,  25  Pac.  124.  11  L.  B.  A.  201,  252,  »n 
as  to  poUce  power  over  milroads;  Morris,  etc,  Ry.  v.  Orangi 
N.  J.  L.  264,  43  AtL  784,  holding  railroad  not  entitled  to  damage 
expeose  In  prorldlng  croaalng  flagman,  tn  accordance  witb  p 
regnlattoos.  Under  antbortty  of  principal  caae,  followtng 
been  btM  witbtn  police  power,  IrreepectiTe  of  contracts:  Mngl 
Kansas,  123  U.  S.  B6S.  31  L.  211.  8  S.  Ot  299,  Eansaa  law  forbid 
manafactnre  of  IntazlcBnls  witbin  State;  New  York  t.  Sqnlre 
D.  S.  18S,  86  Ia  671.  12  B.  Gt  883,  act  requlrbig  companies  Inten 
to  operate  electrical  conductor,  to  file  plana  of  proposed  sya 
New  Tort,  etc.,  By.  t.  BrlBtol,  IBl  D.  S.  667.  38  L.  27S,  14  8.  CL 
act  compelling  removal  of  grade  cronlngs;  BL  Louis,  etc,  B 
Uathews.  16S  U.  S.  2S,  41  L.  620.  17  S.  Ot  2S1,  statute  makli:« 
roada  liable  for  Brea  communicated  by  locomotlTes;  MiUbnr 
Sontb  Orange,  SB  N.  J.  L.  262.  26  Ati.  77,  act  fM«iddlng  ns 
lands  for  sewage  purposes;  Newark  t.  Watson,  56  N.  J.  I^  671 
Atl.  489,  24  L.  B.  A.  849.  act  prohiblUns  Interment  tn  landa 
•olely  for  bnrtal  purpooe*;  dissenting  <9lnlon  in  Bowman  t.  Oliii 
fltc.  By.,  121  D.  8.  617.  31  L.  718.  8  8.  Ot  711.  majority  bol 
Iowa  law  forbidding  common  carriers  to  bring  intozlcanta 
State,  unconstitutional. 

Dlsttogniahed  In  Attom^-Oeneral  r.  Fitchburg  By.,  142  I 
41,  6  N.  B.  8S6.  holding  State  railroad  commissioner  cannot  i 
ord»  Tlolating  contract  wltb  railroad.  See  cltadona  under 
and  nlntb  syllabi  of  tbls  case. 

la  D.  a  674-683.  29  L.  SOS.  NEW  ORLBAN8  WATBB  WOBE 
RIVBB8. 

Watar  and  water-courses. —  Rtgbt  to  dig  up  sad  nee  dty  sti 
for  [lurpose  of  placing  pipes  to  supply  dty  wltb  water.  Is  a  frani 
belonging  to  State,  grantable  tn  such  persona  or  corpormtions. 
upon  such  terms,  as  she  deems  beart  for  public  Interest,  p.  68L 

Approved  In  State  t.  Street  By.,  140  Mo.  649.  62  Am.  St  Bep. 
41  S.  W.  967,  88  L.  B.  A.  221.  holding  framchiae  an  executed 
tract  on  part  of  State,  forfeitable  for  condition  brokoi;  diasei 
optntons  in  DanvUle  t.  DanvUIe  Water  Co..  178  UL  317.  56  N.  H. 
majority  denying  power  of  city  autborixfng  construction  of  v 
works,  to  bind  Itself  to  certain  rates  tot  thirty  years;  Oar 
LoalsTills  Water  Co.,  90  Ky.  629,  14  S.  W.  606.  majority  hoi 
act  exempting  water  company,  unconatltutionftl,  though  dty  o^ 
etock  tba«of;  Los  Angeles  Water  Co.  v.  Los  Angeles,  88  Fed. 
argnendo. 

Waters  and  water-courses. —  Bnsinesa  of  snpplflDg  water  to 
being  a  public  one,  grant  of  franchise  therefor  may  be  accomps 
by  exdn^re  privileges  to  grantee,  p.  681. 
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A^rored  In  Santa  Ana  Water  Oo.  t.  BnenaTentnim,  8B  Ped.  948» 
holding  town  may  contract  to  snirender  rlgbt  to  fix  water  rates; 
Mayor  of  Wilmington  t.  Addlcka,  —  DeL  *->,  48  AtL  804^  holding  gas 
company  a  **  corporation  for  pnbUc  ImproTement,"  within  eonstltii- 
tional  Umltatlon  of  period  of  incorporation;  Newport  y.  Newport 
Light  Co^  84  Ky.  180,  holding  city  with  power  to  maintain  gaa  works, 
may  grant  corporation  exdnsire  right  to  supply  gas;  Davenport  t. 
Klelnschmldt,  6  Mont  532,  18  Pac.  256,  and  Brenham  r.  Water  Go., 
97  Tez.  664,  4  S.  W.  155,  denying  power  of  city,  in  absence  of  legls- 
UttlTe  p^misslon,  to  grant  exdnslye  right  to  snpply  water;  Patter- 
ton  T.  WdlmauH  5  N.  Dak.  617,  67  N.  W.  1044,  88  L.  B.  A.  540,  np- 
liDlding  act  authorizing  counties  to  grant  exdnslTe  terry  priyileges; 
Parkhnrst  t.  Capital  Qlty  By.,  28  Or.  474,  82  Pac.  806,  holding,  with- 
ont  special  legislatlTe  permission,  dty  cannot  grant  exdnsire  privl- 


DIstingnlshed  In  Birmingham,  etc.  By.  y.  Birmingham  St  By., 
79  Ala.  474,  58  Am.  B^.  618,  d^iylng  mnnldpal  power  to  grant 
exdnslTe  perpetual  franchise  to  ma  railway  on  designated  streets; 
iDdlani^olls  St  By.  t.  CltizenB'  St  By.,  127  Ind.  389,  24  N.  B.  1060. 
8  L.  B.  A.  547,  holding  dty  cannot  gnmt  exclnslT<e  right  to  railway 
to  occupy  its  streets. 

OoostitationAl  law. —  Ghart^  granting  exduslTe  right  to  lay 
pipes  In  streets  and  to  snpply  dty  with  water  for  certain  period 
Is,  when  proceeded  under,  a  contract,  obligation  of  which  cannot  be 
Impaired  by  subsequent  State  legislation  or  change  la  Constitution; 
hence,  subsequent  grant  to  IndlTldual  of  right  to  lay  pipes  to  supply 
fate  premises,  Is  Inralld,  p.  681. 

Approred  In  Tammany  Water  Works  t.  New  Orleans  Water 
Works.  120  U.  &  66,  67,  80  L.  568,  564,  7  8.  Ct  406,  407,  case  on  all 
foars;  City  By.  t.  Oltlseis'  By.,  166  U.  &  668,  41  L.  1116^  17  S.  Ot 
6K.  holding  grant  of  exduslTe  priTlleges  to  street  railroad  iuTall- 
dated  subsequent  franchise  to  another;  Walla  Walla  t.  Walla 
WaUa  Water  Go.,  172  U.  8.  8,  19  8.  Ot  81,  heading  erection  of  water 
works  by  dty,  impairment  of  contract  with  company;  New  Orleans 
Water  Co.  t.  Bmst  82  Fed.  6,  a  like  case;  Santa  Ana  Water  Co.  t. 
BuesaTestura,  56  Fad.  845,  holding  Califomla  constitutional  pro- 
TWon  for  fixing  water  rates,  Tdd  as  to  contract  made  prior  to 
sdDptkm  of  ConstltutJan;  Citizens'  St  By.  t.  City  By.,  56  Fed.  751, 
holding  ordinance  granting  right  to  build  street  railway,  after  ae* 
ceptance  by  company,  constitutes  contxuct;  Baltimore,  etc.,  Co.  t. 
Balttmors^  64  Fed.  160,  holding  munldpallty  may,  by  ordinance, 
BMks  lirepealable  contract  for  use  of  streets  by  railway;  Africa 
T.  Aldermen,  70  Fed.  784,  holding  municipality  cannot  withdraw 
consent  to  use  of  streets  actually  included  In  railway's  route;  West- 
erly Water  Co.  t.  Westerly,  75  Fed.  189,  holding  construction  of 
water  works  by  town,  after  granting  exclusive  franchise,  Impalr- 
neat  of  contract;  ClcTdand  City  Ry.  t.  Cleveland,  &I  Fed.  395, 
holding  dty  ordinance  granting  franchise  to  street  railway,  when 
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Approved  In  St  Louis,  etc.,  Ry.  v.  Mathews,  165  U.  S.  28,  41  L. 
920,  17  8.  Ct  251,  upholding  statute  making  railroads  liable  for 
fires  commnnlcated  by  locomotives;  Stein  v.  Bienville  Water  Oo., 
84  Fed.  152,  holding  grant  of  exclusive  right  to  supply  water,  not 
Rltnquishment  of  police  power;  Stehmeyer  v.  City  Council,  53  S.  C. 
279,  31  S.  E.  330,  arguendo. 

DiBtlngiiished  in  McOandless  v.  Railroad,  88  8.  0.  100,  16  8.  B. 
430,  18  L.  R.  A.  442,  holding  act  making  railroads  res];K)nsible  for 
flres  oommonlcated  by  looomotlves,  not  within  police  power. 

115  U.  S.  683-700,  29  L.  510.  LOUISVILLE  QAS  00.  v.  CITIZENS* 
GAS  CO. 

Gas. —  Services  rendered  in  supplying  gas  to  municipality  and 
inhabitants  thereof  constitute  such  public  services  as,  under  Ken- 
tucky Constttutloii,  authorize  legislature  to  grant  exclusive  privi- 
leges, p.  098. 

Ai^ioved  in  Gibbs  v.  Baltimore  Gas  Co.,  130  U.  S.  408,  32  L.  984, 
9  8.  Ct  557,  and  Chicago  Gas  Co.  v.  People's  Gas  Co.,  121  IlL  539, 
9  Am.  St  Rep.  129,  13  N.  B.  172,  both  holding  gas  company  cannot 
by  contract  with  another,  disable  itself  from  performing  duty  t'^ 
public;  United  States  v.  Freight  Association,  166  U.  S.  333,  41  L 
1025,  17  8.  Ct  556,  holding  railroads  public  corporations;  Pensacola 
Oas  Co.  V.  Pensacola,  33  Fla.  336,  14  So.  830,  holding  grant  strictly 
constmable  against  grantee:  Newport  v.  Newport  Light  Co.,  84  Ky. 
180,  holding  dty  with  power  to  maintain  gas  works,  may  grant 
coiporation  exclusive  right  to  supply  gas;  Davenport  v.  Klein- 
ichmldt  9  Mont.  532,  13  Pac  255,  denying  power  of  city,  in  absence 
of  legislative  i>erml8Bion,  to  grant  exclusive  right  to  supply  water; 
Haugm  T.  Alblna,  etc.,  Co.,  21  Or.  418,  28  Pac.  246,  14  L.  R.  A.  426, 
holding  duty  of  supplying  water  to  any  inhabitant  enforceable  by 
mandamus;  Parkhurst  v.  Capital  City  Ry.,  23  Or.  474,  32  Pac.  305, 
holding  special  legislative  permission  essential  to  power  of  city  to 
grant  exduslve  rights;  Crumley  v.  Watauga  Water  Co.,  90  Tenn. 
420,  41  8.  W.  1060,  holding  water  company  cannot  refuse  to  supply 
water  because  applicant  owes  it  money;  dissenting  opinion  In  Clark 
V.  Louisville  Water  Co.,  90  Ky.  529,  14  S.  W.  505,  majority  holding 
act  exempting  water  company  unconstitutional,  though  dty  owned 
stock  thereof. 
I  Distinguished  in  Watauga  Water  Co.  v.  Wolfe,  99  Tenn.  431,  63 

Am.  St  Rep.  842,  41  S.  W.  1061,  holding  water  company  may  re- 
fuse to  supply  applicant  refusing  to  agree  to  r(Na.sonable  rules;  dis- 
seorlng  opinion  in  State  v.  Haworth,  122  Ind.  .'C5.  23  N.  E.  960,  7 
L.  E.  A.  254,  majority  upholding  State  school-book  contract 

Ooiirts^ — Whether  alleged  contract  aitses  from  State  legislation, 

^  agreemsot  with  State's  agents,  by  its  authority,  or  by  stlpula- 

between  Individuals  exclusively.  Supreme  Court  must  npon 

own  Judgment   independently  of   State  adjudications,   decide 

Vou  X  —  75 


■ 

t 


! 
I 


115  D.  8. 688-700  Notes  on  V.  3.  Befiorts.  1 

wbetber  tbere  exMi  a  contract  wltbln  coiutitntliMttI  ^ttteetl 
p.  eST. 

Reafflimed  Is  Leblcb  Water  Go.  r.  Easton,  121  U.  &  882,  30 
1060,  7  a  OL  918,  Bryan  y.  Board  of  BdncatlOD.  151  U.  &  650,  8f 
802,  14  S.  Ot  468,  and  MoUIe,  etc,  Ry.  t.  Tennessee.  153  V.  S.  ' 
88  L.  787,  14  S.  Ct.  871.  ApproTcd  in  Dooslaa  t.  Kentucky,  16S 
8.  602,  43  L.  567.  18  &  Ot  204.  holding  lottery  (rant  not  a  contn 
Saginaw  Oaa  Co.  v.  Baglnaw.  28  Fed.  532,  holding  anlta  npos  ( 
fllctlng  leglslatdTe  grants  cognizable  In  Federal  courts;  United  Sti 
T.  Union  Fac  Ry.,  160  U.  S.  87,  40  H  332.  16  8.  Ot  204,  genera 
gee  66  Am.  St.  Bep.  S8S.  note. 

Dlstingnlsliea  In  Bacon  v.  Texaa,  168  U.  B.  219,  41  L.  U7,  1( 
Ct.  1028,  dlamlaalQg  writ  where  State  conrt  based  decUlon  on  Si 
qnefltton. 

OomatltatloiuUlav.— Act  amending  charter  of  gas  company  on 
the  reserve  power  to  alter,  and  providing  that  charter  sball 
thereafter  l>e  altered  withont  concarrence  of  company  and  c 
valves  absolnte  power  of  State  to  alter  charter,  p.  688. 

Olted  tn  dtlBou'  Sav.  Bank  v.  Owenslmro.  178  U.  S.  S47,  19  S. 
584,  mere  grant  ot  tax  Immunity  for  stated  time  ts  not  a  contrac 

Distinguished  In  LoulsviUe  Water  Co.  r.  Clark,  143  U.  &  14, 
L.  59.  12  S.  Ct  360,  holding  said  act  of  1%8  part  of  snbseqn 
ehartera;  Oovlngton  v.  Kentucky,  173  U.  8.  239,  19  8.  Ct  386^  hi 
Ing  provision  for  exemption  of  City  water  works,  not  IrrevocaJ 

Oonstltatlonal  law. —  Charter  granting  exclusive  right  of  lay 
pipes  and  supplying  gaa  to  city  (or  certain  period,  oonsdtntes  ( 
tract  t>etween  State  and  company  within  constttutlonal  |HX>tect] 
hence,  charter  to  anotber  company  during  said  period  is  burp* 
ttre^  p.  099. 

Approved  In  Africa  v.  Aldermen.  70  Fed.  737,  holding  chai 
granting  use  of  streets  t«  railway,  Irrevocable  when  acted  on;  : 
AJigelea  Water  Oo.  v.  Los  Angeles,  88  Fed.  734,  holding  city  can 
reduce  water  rates  below  minimum  provided  In  charter;  Water 
V.  Columbus,  48  Kan.  1(ML.  S8  Paa  1098.  IS  L.  R.  A.  856.  uphold 
ultra  vires  mnnlctpal  contract  with  water  company,  nnder  wh 
city  had  received  water;  Commonwealth  v.  Farmer^  Bank,  87  '. 
026.  31  8.  W.  1021.  holding  banks'  acceptance  of  provisions  of  L 
providing  for  partial  exemption,  constituted  contract;  see  dlasi 
Ing  opinion  In  State  v.  City  of  Hamilton.  47  Ohio  St  81,  28  N 
Ml,  majority  holding  erection  of  municipal  gas-plant  does  not 
prive  company  of  property.  Cited  In  Administrators  v.  Gas  • 
40  La.  *nn  386.  4  So.  436,  McCaudless  v.  Richmond,  etc..  By., 
B.  C.  109,  16  S.  B.  430.  IS  L.  R.  A.  442.  and  Stehmeyer  v.  City  Oo 
dl.  53  S.  0.  278.  31  8.  HI.  330,  arguendo. 

Distinguished  In  Pearsall  v.  Great  Northern  Ry.,  161  U.  8.  I 
40  L.  844.  16  S.  Ot.  700.  holding  nnexecuted  charter  power  nana 


UflT  Notes  on  U.  fi.  Reports.  115  U.  a  68a-700 

wwrj  to  oulIb  object  of  grant,  revocable;  Saginaw  Gas  Oo.  t.  Sag- 

taair,  28  Fed.  535,  holding  antborlty  to  canse  streets  to  be  Ugbted 

ioes  not  empower  dty  to  grant  exdnslYO  franchise;  Qrand  Raptds. 

•tft,  Oo.  T.  Grand  Rapids,  etc,  Co.,  88  Fed.  660,  holding  city  coold  not 

grsat  exdnslfe  use  of  streets  for  wires  and  poles  for  fifteen  years; 

¥ii"[f!!tTf»  Gas  Oo.  t.  Hamilton,  87  Fed.  888,  holding  erection  of  gas 

wNks  bj  ctty  anthorlty  does  not  prednde  ctty  from  boHding  its 

own;  Yteeennes  y.  Oltlzens^  Gas  Go.,  182  Ind.  127,  81  N.  B.  577,  16 

li.  &.  A.  490,  holding  contract  with  gas  company  conferred  no  ex- 

dml^  prlrOeses;  Water  Oo.  t.  Water  Oo.,  80  Me^  568,  15  AtL  790, 

1  L.  &.  A.  896;  npholdlng  charter  to  another  company,  exclnsiTe 

irtfOsfi  net  baring  been  expressly  granted  first;  Syracuse  Water 

Os.  T.  Qyracnse,  U6  N.  Y.  174,  22  N.  B.  882,  5  L.  R.  A.  549,  holding 

inat  to  warier  company  not  exdnstTo;  dissenting  opinion  in  State 

t.  Hawsrt^  122lBd.60S,28N.  B.9a(|»7UB.A.tf«i  majbtlty 
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the  fltBt  lime  after  tha  Jadameiit  on  «  petttloB 

for  rehearinc.    Bncli  a  peSUoniBnopartof  tha      [6S] 

record  on  which  the  jodzment  rests.  *' 

TA0  motion  to  iUmutJor  vant^jvritdietitm 
Ugrontai, 

Ikneoopr,    TMti 

n  «-=. a«k,  Blip.  Oomt,  U.  fl. 


laOHAXL  HAHUTT  wt  al,  Ptffi,  te  JVrr.. 

K 

OHARLBB  DONOGHUB. 

<8m  B.  O,  Baporttt'i  ad.,  1-T J 

Aft  fn  a  ftote  «ttrt  upon  a  Jvdmntnt  vtndtni 
in  anotlitr  Staio—ivdiciat  notu»<^ttate  lam 
^fiderat  and  itatt  eourU— general  rvlei. 

L  Slate  eonrts  do  not  take  ludMalnotiM  of  the 
tewiof  other  BtBMi,  t^  MTval  State*  belns  ooo- 

e41>te  lurSdloOon  tram  the  lower  Oourto  of  toe 
ntted  Btatee,  takea  Jndlolal  notloe  of  the  lam  of 
alltbaBtateB;)«t,iinoii«norto  the  U^cat  omirt 
of  a  StaW  tttalealnawalnatioe  otthebwi  oithat 
State  ooly;  the  law*  of  otherStatei  befais  onlrkDown 
'  3  the  court  t>elow  m  facta,  to  be  proved  ••  euch. 

8.  Id  aa  aotlon  brmgbt  In  a  ttataoonrtapOD  a 
.idsment  lendered  hi  another  State,  an  allesatioD 
■•totbelenieSeotof  the  Judgment  InthatSlate 
li  admttMdbT  dematrreT. 

i.  WbereajDdsmentotaeli 


Hared.  ItwU 
lendanteln  a: 

VSo.  239.] 
Argued  Kot.  18, 10,  ISSB.  Decided  Dee.  U.  1S85. 


8Uto  of  Maryland. 


Non.— Ivfdenu ;  proof  tftontt/n  and  ttott  lam. 
See  U.  8.  Bank  r.  meatna,  U  Wend.,  au.  noU  <n  ZMnc. 

PieemnptlOB  a*  to  the  ezlatenoeof  tbaoomnioo 
rkNml  law  mother  Btatee  or  oonntnea.  BeeAbell 
.  DoacbM,  t Deo. .80S,  note M Xow. «d. 
The  soMTti  or  U>«  ooa«l  StolM  tofta  fudMol  not(M 
./  the  low*  itf  th«  mterti  BUtm.  Bee  iTNiel  t.  HoI- 
»ro<di,srn.8.(UPet.).M,bk.*,uaQ,wil«.  nwan 
'-ippriant  exe<vtioa  to  thk  rale,  lee  the  abore  oaw 
Banlej  t.  Doaochnn, 

Stt 


UBSl 
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<ifuttow  and  fonns  of  government  being,  al- 
tbottgli  repnblican,  alto^iber  different,  as  are 
thtir  Uws  and  institutions."  8  Pet.  690  [27  IT. 
&  hk.  7.  L.  ed.  580]. 

Jodgmants  reoovered  in  one  State  of  the 
Unlan,  when  raoTod  in  the  courts  of  another, 
tf cr  from  Judgments  recovered  in  a  foreign 
eomtry  in  no  other  respect  than  that  of  not  be- 
hc  rB-examinable  upon  the  merits,  nor  im- 
Hftcteble  for  fraud  in  obtaining  them,  if  ren- 
dered bj  a  court  having  lurisdiction  of  the 
•zid  of  Uie  parties.    Buekn^r  v.  Finley, 


(nr«1;  itmmajfU  v.CM^,  18 Pet  812.824[d8 
t.  S.  bk.  10,  L.  ed.  177.  188];  lyArey  v.  KeU 
db«.  11  How.  166, 176  [52  U.  8.  bk.  18,  L.  ed. 
C49,  mSl;  CkrUtmaM  v.  Butidl,  5  Wall.  290, 
m  [T%  U.  8.  bk.  18,  L.  ed.  475.  478];  Thump- 
am  V.  IFihieiiiaa,  18  Wall  457  [85  U.  S.  b!;  21. 
L«L8ri. 

Cooj^tsa,  in  the  execution  of  the  power  con- 
lamd  Qpoo  it  br  the  Constitution,  having  pre- 
Bribed  die  mooe  of  attestation  of  records  of 
te  ecKHts  of  one  Stale  to  entitle  them  to  be 
pniv«d  in  the  oourts  of  another  State,  and  having 
fMcted  thai  records  so  authenticated  shall  have 
■aek  £aitk  and  credit  in  everv  court  within  the 
Caited  Statesas  they  have  bylaw  or  usage  in  the 
tola  troBk  wfaldi  they  are  taken,  a  record  of  a 
JidgBMOt  ao  authenticated  doubtless  proves  it- 
■If  without  further  evidence;  and  if  It  appears 
■poeitaface  to  bearecord  of  acourt  of  general 
"  loo.  the  Jurisdiction  of  the  court  over 
laad  the  parties  is  to  be  presumed  unless 
by  eztnnsic  evidence  or  by  the  record 
Mte  V.  GoMLight  S  Coke  Co.  19  Wall. 
»[8tn.  8.  bk. 82. L.  ed.  m^aeiOemierT. 8uU 
97  U.  8.  444  [Bk.  24,  L.  ed.  11101.  But 
not  unaertakcn  toprescnbe  in  what 
the  effect  that  such  judgments  have  in 
of  the  State  in  which  they  are  rcn- 
teed  shaD  be  ascertained,  and  has  left  that  to 
bereflolaled  by  the  general  rules  of  pleading 
leaoe  applicable  to  the  subject. 
rpoB  prindiM,  therefore,  and  according  to 
gffcac  nrqwoderance  of  authority  (as  is 
by  ue  cases  collected  in  the  margin*), 
vcr  It  becomes  necessary  for  a  court  of 
easSliia,  is  older  to  give  full  faith  and  credit 
«»  a  ^■HyM'iiwrt  rendrnd  in  another  State,  to 
■aiia&eeffect  which  it  has  in  that  State,  the 
ef  that  State  must  be  proved,  like  any  other 
cf^faet  The  opposing  decisfons  in 
27  Pa.  St  479,  and  Paine 
Bu,  Co.  It  VL  I.  411.  are  based 
that  this  court,  on  a 
wra  of  cnor  to  review  a  decision  of  the  highest 
flHfi  ef  eoe  State  upon  the  faith  and  cre£t  to 
~  to  a  Judgment  rendered  in  another 
nodoe  of  the  laws  of  thelat- 
.  sad  upon  the  consequent  misapplica- 
«f  tihe  postulate  that  one  rule  must  prevail 
(*•  ccwrt  of  original  Jurisdiction  an^  in  the 
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,»LftteU,  840;  Thomss  v.  Robin- 

msi  tAdden  r.  Hopkins,  7  Wend.  435; 

V.  Makwk,  8  flarrisoo  (N.  J.)  184;  El- 

r.f  Bteekf. 81;  Gone  ▼.  Oottoo,  t  BUokf. 

V.  flavdsr;  Sft  Tod.  898:  Pelton  v.  Platner, 

.  Oftohfleld.  18  UU  123;  Uape 

Craftt  ▼.  Curk,  31  Iowa.  f7; 

w  Fdster.78.  and  86  N.H.4ft4: 

rjktafl,]i  Allen,  MK;  M owiy  v.  Chase.  lOO 

WfS  T.  ADdivwi.  180  Man.  148:  GEmk  of 

T.  Mi ic Hants*  Bank,  7  OiU,  41S,  401; 

r,881fd.yi,419. 


U.  S..  BooE  29. 


When  exercising  an  original  Jurisdiction  uii> 
der  the  Constitution  and  laws  of  the  United 
States,  this  court,  as  well  as  eveiy  other  court 
of  the  National  Gkivernment,  doubtless  takes 
notice,  without  proof,  of  the  laws  of  each  of 
the  United  States. 

But  in  this  court,  exercising  an  appellate  Ju- 
risdiction, whatever  was  matter  of  law  in  ttie 
court  appealed  from  is  matter  of  law  here;  and 
whatever  was  matter  of  fact  in  the  court  ap- 
pealed from  is  matter  of  fact  here. 

In  the  exercise  of  its  general  appellate  Juris- 
diction from  a  lower  court  of  the  IJnited  States, 
this  court  takes  ludidal  notice  of  the  laws  of 
everyState  of  the  Union,  because  those  laws 
are  known  to  the  court  below  as  laws  alone, 
needing  no  averment  or  proof.  Couree  v.  8tead, 
4  DaU.  22,  27  [4  U.  S.  bk.  1,  L.  ed.  724,  7261; 
Hinda  v.  VaiUer,  6  Pet.  898  [80  U.  S.  bk.  8,  L. 
ed.  168];  Oudnge  v.  HuU,  P  Pet.  607,  626  [84  U. 
S.  bk.  9.  L.  ed.  246,  2521;  United  Statee  v. 
Turner,  11  How.  668.  668  [52  U.  S.  bk.  18,  L. 
ed.  856.  8591;  Pennington  v.  Oibaon,  16  How. 
65  [57  U.  8.  bk.  14,  L.  ed.  846];  Covington 
Drauibridge  Co.  v.  Shepherd.  20  How.  227,  280 
[61  U.  S.  bk.  15,  L.  ed.  896]:  Oheever  v.  FiZ- 
9on,  9  Wall.  108  [76  U.  S.  bk.  19,  L.  ed.  6041; 
Junction  R.  R,  Co,  v.  Bank  of  AMand,  19 
Wall.  226,  280  [79  U.  S.  bk.  20.  L.  ed.  885, 
887];  Lamar Y,  Mieou:iUJ5.  S.  218,  [anUM\ 

But  on  a  writ  of  error  to  the  highest  court  of 
a  State,  in  which  the  revisory  power  of  this 
court  is  limited  to  determining  whether  a  quef>- 
tion  of  law  depending  upon  the  Constitution, 
laws  or  treaties  of  the  United  States  has  been 
erroneously  decided  by  the  state  court  upon 
the  facts  before  it— while  the  law  of  that 
State,  being^  known  to  its  courts  as  law,  is  of 
course  within  the  judicial  notice  of  this  court 
at  the  hearing  on  error— yet,  as  in  the  state 
court  the  laws  of  another  btate  are  but  facts,  re- 
quiring to  be  proved  in  order  to  be  consider^ 
this  court  does  not  take  judicial  notice  of  them, 
unless  made  part  of  the  record  sent  up,  as  in 
Oreeny,  VanBnekirk,  [euprd].  The  case  comes, 
in  principle,  within  the  rule  laid  down  long 
affo  by  Chirf  Justice  Marshall:  **  That  the  laws 
of  a  foreign  nation,  designed  only  for  the  direc- 
tion of  its  own  afFalTB,  are  not  to  be  noticed  by 
the  courts  of  other  countries,  unless  proved  as 
facts,  and  Uiat  this  court,  with  respect  to  facts, 
is  limited  to  the  statement  made  in  the  court 
below,  cannot  be  questioned."  Talbot  v.  See- 
man  [eupra]. 

Where  bv  the  local  law  of  a  State  (as  in  Ten- 
nessee. HoliU  V.  Memphis  d  Cfiarleston  Railroad, 
9  Heisk.  878)  its  highest  court  takes  Judicial  no- 
tice of  the  laws  of  other  States,  this  court  also, 
on  writ  of  error,  might  take  Judicial  notice  of 
them.  But  such  is  not  the  case  in  Maryland, 
where  the  court  of  appeals  has  not  only  affirmed 
the  general  rule  that  foreign  laws  are  facts 
which,  like  other  facts,  must  be  proved  before 
thejr  can  be  received  in  evidence  in  courts  of 
lustice.  but  has  held  thav  the  effect  which  a 
judgment  rendered  in  another  State  has  by  the 
law  of  that  State  is  a  matter  of  fact,  not  to  be 
Judicially  noticed  without  allegation  and  proof; 
and  consequently  that  an  allegation  of  the  ef- 
fect which  such  a  Judgment  luis  bv  law  in  that 
State  Is  admitted  by  demurrer.  Baptiste  v.  IX 
Volunbrun,  5  Har.  A  J.  86,  98;  Wemteag  v. 
Pnitling,  5  GiU  &  J.  500,  608;  Bank  ef  United 
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HOLOATB  T.  EaTOHT. 
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Interest  four  hundred  doUnre  ($400)  this 
day  adwiced  on  said  $1,000  installment  to 
Qooie  doe  Octoher  first  next,  and  for  any  ad- 
nacesMots  to  said  Eaton  hy  said  Holcate  that 
is  or  may  be  made,  said  Holgate  shall  have  a 
lien  oo  said  premises,  and  may  hold  the  title 
for  Mme  as  securi^  till  sodh  advancements 
ikall  be  ftdjnsted.  If,  however,  said  Holgate 
iball  be  aatiified  with  said  purchase  on  account 
vi  qpa&j  of  land  and  all  other  particulars,  he 
ttatL  at  any  time  after  sixty  days,  on  demand 
el  and  Eaton,  execute  and  deliver  his  notes  for 
ay  vapaid  part  of  said  installments,  secured 
by  oaaitgBge  on  the  premises.  It  being  under- 
Mood  chat  any  amount  the  railway  companies 
ttay  pay  orer  for  the  portion  of  said  premises 
bef  em  the  two  railways  shall  be  credited  on 
tte  aaid  $6,000  to  be  paid  by  said  Holgate,  or 
10  CO  to  aaid  Eaton,  less  advancements  afore- 
maa,  if  saJd  H<dgate  shall  prefer  to  release  and 
iwjuttfcy  his  inteiest  in  the  premises  aforesaid. 
ffivcB  under  our  hands  and  seals  the  day  and 
jasir  above  written* 

J.  B.  Eaton.  [Seal.] 

Wm.  C.  Holgate.    [Seal.] 

''Atleflt:  Haorr  Kewbegin." 

Holgate  immediately  assfned  to  Newb^in 
^  VBCnrided  half  interest  m  this  contract,  of 
vkidb  Satoo  had  due  notice.  He  also,  within 
tte  ttee  limited,  notified  Eaton  of  his  election 
to  hold  the  ptupcrty,  and  reouired  him  to  fur- 
wUk  the  deed  in  which  Mia.  Eaton  was  to  loin, 
tad  tbe  mortgage  and  notes  on  which  the  fore* 
doHire  pfocee&g  was  had,  and  on  which  Eat- 
«^  title  depeoded. 

Tkii  deed,  however,  was  not  tendered  to  ap- 
pilBDia  tmtil  December  7,  1876,  thou^  the 
aocioe  aad  ^^gaeA  tor  it  was  received  oef ore 
1^  1874.    As  appellants  relv  upon  this 
dday^  aa  a  defeose  to  the  suit  for  the  purchase 
it  ia  Deoessary  to  consider  its  import- 
the  contract  imd  the  excuses  offered  for 


W    Oetaber 


infl&deDtly,  we  think,  on  the  Anal 
that  Mr.  Eaton  had  no  other  interest 
at  the  time  he  executed  this  agree- 
aad  made  his  deed  to  Holgate  than  that 
a  for  his  wife.    "  The  mortgage  and 
wliich  judgment  was  taken,  by  which 
was  aoqnired,"  were  never  produced 
the  bearing  befOTe  the  master  in  1882,  and 
cfeet  of  them  as  evidence  is  thus  stated  by 


that,  by  the  will  of  William  A. 
of  Elizabeth  R  Eaton,  a  share 


•d  his  enate  was  civeo  to  her.    Bartley  Camp- 

of  CfarimiaCbgr  agent,  seems  to  have  had 

of  tUs  share  of  the  estate,  being  per- 

,  and  used  it  as  his  own.    Ci  ac- 

ior  the  same,  he  assigned  a  mortgage 

lie  held  on  lands  in  Demmoe  to  John  B. 

,  in  trust  for  Mrs.  Eaton 

This  mortjnge  was  f ore- 

.  ...«•  ptooeedinn  at  Defiance,  in  whidi 

Bl  Eaton  npeared  to  be  the  only  party  in 

■d  at  the  sheriiTs  sale  he  became  the 

,  aad  tbe  sherilTs  deed  was  made  to 

«f  aboot  ainety-five  acres  of  land  in  De- 

fc  Aoald  be  added  that  the  assignment  of 
*ifc  mnnntr  txpresscd  on  its  face  that  it  was 
te  Aa  bcaMt  ofjfiB.  Eaton. 

iiM«idbytba  master  that  the  deed  from 


Mrs.  Eaton  required  by  the  contract  was  un- 
necessary, because  by  tbe  sale  and  purchase 
imder  tbe  foreclosure  proceeding  Eaton  had  ac- 
quired title,  and  bis  deed  to  Holgate  was  sufil- 
aent  to  convey  that  title  discharged  of  all  equi- 
table rights  of  Mrs.  Eaton. 

But  we  are  of  opinion  that  in  this  the  master 
was  in  error. 

It  is  quite  dear  to  us  that  Holgate  had  full 
notice  of  Mrs.  Eaton's  interest  in  Uie  land,  for 
he  seems  to  have  been  aware  of  the  nature  of 
the  assignment  by  Campbell  of  the  notes  and 
mortage  to  Eaton,  and  therefore  required  that 
they  be  delivered  up  to  him,  if  they  could  be 
found,  and  thev  were  found. 

But  as  a  still  further  security  against  Mrs.  [38] 
Eaton's  equitable  right  or  interest  in  the  lands, 
he  took  mm  Eaton  the  covenant  that  if  he 
elected  to  hold  the  land  as  a  purchaser.  Mrs. 
Eaton  should  join  with  him  as  grantor  in  an- 
other deed,  with  warranty  of  tiUe.  It  is  idle 
to  say  that  Holgate  did  not  have  a  pretty  clear 
idea  of  Mrs.  Eaton's  rights  in  the  land,  and  in- 
tended to  have  full  protection  against  them,  and 
that  this  part  of  the  covenant  bad  reference  to 
a  rirht  of  dower.  She  was  to  Join  as  grantor 
in  the  warranty  of  title. 

That  all  the  parties  understood  that  Mrs. 
Eaton  had  the  paramount  interest  and  equitable 
title  to  the  land  is  seen  in  the  whole  subsequent 
correspondence. 

It  is  arffued  on  the  part  of  the  appellants,  on 
the  other  nand,  that  tne  deed  of  Eaton  and  the 
accompanying  contract  constituted  a  mortgage 
for  the  securi^  of  Holgate  in  regard  to  the  $400 
note  which  he  agreed  to  pay,  and  for  tbe  sum 
he  mi^  have  to  advance  to  buy  in  the  tax  ti- 
tle of  Wilhelm,  with  the  option,  on  tbe  part  of 
Holgate,  to  convert  it  into  a  purchase  before 
October  1,  that  is,  within  sixty  days.  We  do 
not  deem  it  important  to  decide  whether  we  call 
the  transaction  a  mortgage  or  a  conditional  pur- 
chase. The  effect  is  tiie  same  either  way,  as, 
if  the  purchase  was  perfected,  the  ft400  was  to 
be  part  of  the  purchase  money.  If  it  was  not 
penected,  it,  with  the  amount  paid  for  the  tax 
title,  was  to  be  a  lien  on  the  land  conveyed. 

It  seems  that  when  Mrs.  Eaton  was  informed 
of  the  transaction  between  her  husband  and 
Holgate  she  refused  to  abide  by  it,  and  would 
not  make  the  deed  which  the  contract  called 
for. 

In  August,  Holgate  had  informed  Eaton  of  his 
election  to  hold  the  land,  and  in  a  letter  of  Sep- 
tember 90  he  reouests  him  to  forward  tbe  deed 
in  which  his  wife  was  to  join.  It  is  quite  ap- 
parent that  Mrs.  Eaton  had  got  possession  or 
control  of  the  notes  and  mortgage,  which  Mr. 
Eaton  was  therefore  unable  to  surrender,  and 
he  had  to  confess  his  inability  to  get  Mrs.  Ea- 
ton to  join  him  in  the  deed.  About  this  lime  the 
railroad  company,by  judicial  proceedings,  con- 
demned and  appropriated  thiiteen  acres  of  the 
land  for  its  use;  and  the  sum  of  $2,600  awarded 
as  damages  was  matter  of  contention  between 
Mrs.  Eaton  and  her  husband. 

Under  these  circumstances, Holgate  and  New*       [39] 
begin  entered  into  correspondence  with  Mrs. 
Eaton  and  her  son,  who  acted  for  her  in  the 
matter.    They  both  denied  the  binding  force  of 
the  transaction  with  Mr.  Eaton  on  M^  Eaton. 

This  correspondence  ran  through  two  yeani 
in  all  of  whicn  Holgate  and  Newbegin  urged 
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aoce  of  ttie  land,  and  Hr.  1 


Hofgate  instated  tlut  the  price  of  the  Und  con- 
demned bj  the  rallnxtd  company  dunild  be  dc- 
dncted  from  the  price  he  had  agreed  to  pay, 
and  Btill  pressed  for  hU  deed.  F^ally,  in  June, 
187S,  BoWte  sent  to  His.  Eaton  a  mortga^ 
executed  by  him  and  Newbegin  on  the  land, 
less  the  thirteen  acres  taken  by  the  railroad  com- 
pany, with  two  notes  tor  tl.OOO  each,  payable 
Olrecily  to  her,  not  negoUable,  and  requested 
her  to  send  the  deed  of  herself  and  Hr.  Eaton 
for  the  land  described  in  themortgage;  bntshe 
deciioed  to  do  so,  though  she  kept  the  notes  and 
mortgage. 

On  the  7th  December,  1876,  she  did,  liowever, 
tender  such  a  deed.which  Holgale  and  Newbe- 
gin refused  to  receive,  and  demanded  payment 
of  the  $400  they  had  paid  the  bank  on  the  note 
for  Mr.  Eaton  and  the  sum  they  hod  paid  Wil- 
helm  for  his  tax  title,  $424.  Portly  after  this 
thepresent  suit  was  commenced. 

We  think  that  the  correapondenoe  shows  that 
during  all  thb  time,  until  a  few  montha  before 
Un.  Eaton  sent  her  conTeyance,  the  appdlaats 
showed  themselves  ready,  willing  ana  eager  to 
perform  the  contract;  that  Mr.  Eaton,  with 
whom  they  had  contracted,  poTed  himself  un- 
able to  pofonn  his  covenant  to  procure  his 
wife's  conveyance;  and  that  she,  when  appealed 
to  and  offered  the  contddention  which  the  con- 
tract provided  for,  repudiated  the  husband's  ac- 
tion in  the  matter,  and  held  the  notes  and  mort- 


o  right  to  hold  them  a  day. 
This  deed  was  essential  to  the  contract 
Wlthotit  It  Holgate  would  get  nothbg  for  the 
money  he  had  paid  and  the  notes  he  bad  tend- 
ered. He  liad  a  right  to  prompt  action  on  the 
part  of  Un.  Eaton  If  she  intended  to  accept 
the  contract.  We  are  bound  to  hold  that  wliUe 
ahe  had  a  right  lo  refuse  to  be  bound  by  the 
contract,  the  could  not  play  fast  and  loow  with 
the  other  parties  to  suit  her  pleasure.  When,  a 
year  and  a  half  after  the  notes  sod  mortgages 
were  sent  to  her,  she  tendered  her  deed  it  was 
loo  late  to  bind  the  appellants  without  their  con- 


was  made  and  for  a  year  or  more  after  the  value 
of  the  property  continued  to  bcrease,  but,  for 
TCMOOinot  necessary  te  discusa.lt  had  decrenscd 
•olargdy  that  at  thetime  she  tendered  her  deed 
it  was  worth  far  less  than  when  Holgate  elected 
to  keep  the  land  as  a  purchaser  ana  demanded 
of  Eaton  the  Joint  deed  of  himself  and  Hn. 
Eaton.  It  is  reasonable  to  suppose  that  (his  de- 
predatloB  in  value  entered  into  the  motives 
which  finally  induced  her  change  of  mind  in 
the  matter.  The  Injustice  of  permitting  her  te 
delay  two  years  her  consent  under  these  drcum- 
Btances  is  obvious. 

The  case  before  us  Is  practically  a  bill  by 
Kit.  Eaton  for  specific  performance.  At  law 
she  could  sustain  no  action  on  the  notes,  and 
the  circumstances  under  which  she  re<%ived  and 
held  them  and  the  mortgage  would  be  a  pwfect 
defense  to  a  mere  foreclosure  of  the  mortgage. 
Her  only  ground  of  success  in  the  present  suit 
therefore  u  in  the  principles  of  equity  Juris- 
5<0 


prudence  in  enforcing  a  spedflc 
of  the  agreement  to  buy  the  land 
pnrcluue  money,  and  the  allowi 
court  of  chancery  sometimes  mi 
when  time  is  not  of  the  essence  o: 

Id  the  case  of  Tat/hr  v.  L^iun 
172  [39  D.  8.  bk.  10,  L.  ed.  4M 
Storv  uses  language  wltlch  has  bL 
legal  maxim  in  tUs  class  of  cases 
place  (be  savs)  there  is  no  doubt 
may  be  of  tne  essence  of  a  contri 
of  proper^.  It  may  be  made  so  1 
stipulation  of  the  parties,  or  It  mi 
plication  from  the  very  nature  ol 
or  the  avowed  object  of  the  sellei 
And  even  where  Ume  is  not  thus  < 
ly  or  Impliedly  of  the  essence  of 
If  the  party  seeking  a  spedflc  pei 
been  euilty  of  gross  ladu 
cusably  negligent  In  perf 
on  bis  part,  or  if  thete  bu 
diate  period  a  material  chs 
affecUng  the  rights,  inten 
the  parties — In  all  such  cs 
will  refuse  to  decree  any  t 
upon -the  plain  ground  ths 
table  and  unJuA." 

It  Is  quite  apparent,  On 
Eaton  Is  seeking  to  enforc 
with  her  bnshaiid,  she  hai 
gent,  untU  altered  drcami 
the  right  to  do  *o;  and  if 
tract  with  herself,  no  sue! 
completed. 

Her  bill,  therefore,  sh 

Holgate  and  Newbegin^ 
bill  ag^nst  Hr.  &  Vn.  Ei 
to  recover  the  $400  paid  fo 
paid  for  the  deed  of  WUb 
and  Mrs.  Eaton  having  di 
wen  pending,  her  ezecut 
were  made  parties  In  both 
presents  more  difficulty  to 
main  bill,  for  It  seeks  to  si 

Ssyment  of  these  sums 
oubtedly,  if  Hn.  Eaton  I 
tract  mode  by  her  hoabi 
been  bound  ov  this  part 
other,  and,  failine  to  perf 
these  sums  woula  become 
according  to  the  agreemeE 
come  bound  by  that  contr 
said,  no  contract  was  evei 
and  Holgate.  They  neve; 
other  at  any  time.  There 
consent  of  minds  on  the  S 
We  have  also  expressed 
ton's  deed  to  Holgate  did 
tebte  interest,  nor  did  bis 
the  agreement.  It  did  no 
in  a  convej-ance,  and  it  dii 
security  for  the  money  ai 
band.  The  same  con^dei 
purchnse  of  the  Wilhelm 
see  bow  the  equitable  esti 
her  lifetime,  or  of  her  hi 
dead.can  be  made  liable  fc 
she  was  no  party  and  wl 
tloned.  But  npi«llants  bt 
terest  in  the  land  as  tir.  E 
passed  by  bis  conveynncc. 
estate.    It  may  be  a  right 
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eoMi  and  expenses,  or  it  may  be  the  naked  le- 
cal  title.  whaUTer  it  is  passed  to  Holgate  by 
tbedeed. 

As  regards  the  Wilhelm  tax  title,  itmajbea 
perfect  Btle  or  it  may  be  a  lien  for  the  taxes 
paid  bj  the  porcfaaser  at  the  tax  sale.  Or  it 
aajT  be  that  Holgate,  holding  the  legal  title  as 
EmIoo  did,  in  trust,  was  bound  to  protect  that 
tide  by  the  porcbase  from  Wflhelm;  and  if  so, 
k  m^  be  a  lien  on  the  land,  though  not  a  per- 

Of  all  this  we  are  unadvised.  Butinthecross 
HU  Hoteate  and  Newbegin  tender  a  convey- 
sBoe  oC  both  these  .rights  upon  payment  of  the 
two  sums  mentioned,  with  interest.  If  the  heirs 
«f  Mrs.  Eaton  will  par  these  sums  and  accept 
the  eoiiTeyance,  they  should  be  permitted  to  ao 
so.  If  t&j  decline,  the  plaintins  in  the  cross 
MB  mmj  be  entitled  to  a  decree  against  Mr. 
Easoo  tMpermmam,  for  he  is  a  defendant  to 
that  bin,  has  appeared,  but  made  no  answer. 
Am  icnrds  the  cross  Wl  against  the  heirs  of 
KaL  SatoQ,  if  they  will  not  pay  these  sums, 
the  apprilanta  can  dismiss  their  bill  as  to  them 
widMat  prejudice  to  the  lc«al  rights  of  Hol- 
gsic  and  l^ewbegin  under  the  deeds  from  Ea- 
too  and  Wilbehn,  or  they  can  proceed  in  it  ao- 
cflvvtiiig  to  the  prindples  of  equity. 

ns  deerm  ^  ths  dreuii  Oauritn  (he  original 
kiUi$^  thereon,  remned,  and  the  decree  in  the 
ertmbiUaUo,  The  eaeeie  remanded  to  the  Oir- 
atU  Cmtrif  with  ineiruetione  to  diemise  the  ^^rig- 
iamtha  mitkeeoetpf  thepkUntiffe inihatbii:, 
mmd  te  takeeuih  further  proeeedinge  in  the  eroes 
MUaemre  net  inameietewt  with  thie  opinion,  and 
m  ma§  he  mppfvpriate  to  er^oree  the  righte  of 
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to  reecmer  money  paid  under  private  Ad— 
Seerelmrfefthe  Trtaeury  ha$  no  dieeretion. 


bfAetof  Oongrai,  the  Secretary  of  the 
TwaaovT  to  reoulreil  to  pa j  a  oertain  claim  against 
ttBlTwodSteUi,  DO  diicretkm  In  the  premises  be- 
Jar  ■■tilt  In  blm,  the  claimant  is  entitled  to  pay- 
^:  aad  a  sott  to  leoorerbaok  the  amount  when 
oo  tlw  a:roiiiMl  of  mistake,  does  not  lie,  unless 
"  under     * "  " 


«^liich  payment 
>  suit  to  be  brought. 

[No.  210.] 
S*!imdttedy4m.tS,JS8S.  Decided  Lee,  Xf,  1883. 


X  ERBOR  to  the  District  Court  of  the  United 
for  the  Northern  District  of  Missis- 


1 

TbsUrtory  andfacUof  thecase  sufficiently 
■wear  in  the  opinloo  of  the  court. 

Jfr.  A.  H.  mrlaadt  A^-Oen.,  for  plain- 
ttff  iaarar. 

Mt.  #,  2.  0#arge»  for  defendant  in  error. 

Chi^Juetiee  WmHm  deliyered  the  ot>{n- 


'nte  k  a  suit  broo^t  to  recover  back  a  sum 
•^  >Hacy  ooflccted  l»yBem  Price  from  the  Tnit- 


ed  States  on  a  claim  "  for  property  and  supplies 
taken  *  *  *  for  the  use  of  the  armies  of  the 
United  States  during  the  war  of  the  rebellion,** 
allowed  by  the  Commissioners  of  Claims  un- 
der the  Act  of  March  8, 1871,  16  Stat,  at  L. 
624,  chap.  116.  §  2,  on  the  ground  that  "  Said 
sum  of  money  was  paid  to  defendant  under 
Act  of  Congress,  approved  March  8,  1876,  as 
heir  and  legatee  of  bis  deceased  father's  estate, 
and  in  mistake  that  the  said  sum  was  due  him 
as  only  heir  and  legatee  of  decedent,  when  in 
truth  and  in  fact  the  property  and  supplies  so 
taken  •  *  *  belongea  jointly  to  defendant  and 
his  two  brothers;"  and  ''  when  in  truth  and  in 
fact  the  defendant  and  his  said  brothers  were 
disloyal  to  the  Government  during  the  war  of 
the  rebellion,  and  not  entitled  under  the  law  to 
recover  said  sum  of  money  or  any  part  thereof." 
The  Act  of  March  8,  1876,  18  Stat,  at  L.  pt 
8,  687,  646,  Private  Laws,  chap.  206,  is  as  fol- 
lows: 

"Be  it  erutcted,  etc..  That  the  Secretary  of 
the  Treasury  be,  and  he  is  hereby,  authorized 
and  requirea  to  pay,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  to  the 
several  persons  in  this  Act  named,  the  several 
sums  mentioned  therein^  the  same  being  in  full 
for  and  the  receipt  of  the  same  to  be  taken  and 
accepted  in  each  case  as  a  full  and  final  dis- 
charge of  the  several  claims  presented  by  such 
persons  to  the  Commissioners  of  Claims  imder 
the  Act  of  March  8, 1871,  and  reported  to  the 
House  of  Representatives  under  the  said  Act, 
that  is  to  say:  ♦  •  *Bem  Price.  $6,806  ♦  •  ♦'• 

The  district  court  gave  judgment  for  the  de- 
fendant To  reverse  that  judgment  this  writ  of 
error  was  brought 

We  are  unable  to  distinguish  this  case  in 
principle  from  that  of  United  Stateev,  J<yrdan, 
118  U.  S.  418  [Bk.  28.  L.  ed.  1013],  hi  which  it 
was  held  that  when  an  Act  of  Congress  direct- 
ed the  Secretary  of  the  Treasury  to  pay  to  a 
certain  person  a  specific  sum  of  money,  the 
amoimt  of  taxes  assessed  upon  and  coflected 
from  him  contrary  to  the  provisions  of  certain 
treasury  regulations,  "noaiscretion  was  vested 
in  the  Secretary  or  in  any  court  to  determine 
whether  the  sum  specifiea  was  or  was  not  the 
amount  of  tax  assessed  contrary  to  the  provis- 
ions of  such  regulations;"  and  that  conse- 
quently the  payment  must  be  made  whether  the 
amount  stated  by  Congress  was  the  true  amount 
collected  or  not  The  court  of  claims  had  held 
that  the  language  of  the  Act,  "  taken  together, 
was  too  clear  to  admit  of  doubt,  that  Congress 
imdertook,  as  it  had  the  richt  to  do,  to  deter- 
mine not  only  what  particular  citizens  of  Ten- 
nessee, by  name,  should  have  relief,  but  also 
the  exact  amount  which  should  be  paid  to  each 
of  them."    In  this  we  fidly  concurred. 

The  Act  now  imder  consideration  "re- 
quired"  the  Secretary  of  the  Treasury  to  pay 
Price  the  money  he  got.  Jt  was  when  the  pay- 
ment was  maoe  and  is  now  the  law  of  the 
land  that  he  was  entitled  to  that  sum  from  the 
United  States  on  accotmt  of  his  claim.  The 
Secretary  of  the  Treasury  could  not  refuse  to 
pay  it.and  no  authority  has  been  given  anyone  to 
sue  to  recover  it  back.  It  may  be  that  Congress 
required  the  payment  to  be  made  under  a  mit> 
take, or  that  the  claim  was  not  a  just  one;  but  un- 
til Congress  abrogates  the  law  or  directs  suit  to 
be  brought  to  recover  back  the  money,  thecon- 
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ptj  bMk  what  htt  hu  tecdTed. 

nue  MP7.   Teiti 

JanMH.  lloEcaiMr,ClBA,Bup.  Ocniit,IT>  B. 


UTAH  A  KOKTHERN  RAILWAY  OOM- 
PAMT,  AppL, 

WILLIAU  7.  FIBHEB,  Asaosor  and  » 
^^tnii  Collector  of  Territorial  and  Goimtf 
TazM  in  and  for  Obeida  Coubtt,  Idabo 
Tbrbttobt. 

Art  nm  Indian  BtterBotion—tvlgeet  to  juri»- 
eUetiifn  ef  Idaho— tagaUon  ef  nUnad  prop- 
trtg  tharein,  9aUd. 

L  The  Tort  Hltl  Indian  Beaorratlon  la  Ribleot  to 
tb«  cenaial  JorMlaUon  of  the  Temtory  of  Idaho, 
aato  aU  matten  not  mtarfertns  irUb  the  risbta  le- 
«Died  to  the  Indiaiiabr  tna^. 

1  Br  lOToeof  tbeoetalonof  tbelaodnponwhlob 
Ibe  road  and  other  proper^ of  tin  Dtah  andMorib. 
em  Batlwaj'  Oomnnr  bi«  (ttusted,  It  was,  ao  far 
aiDeoe««urrfocwlniadpn>poaea.wlttadTawnfn>m 
ibe  lUBBi  latlon.   Ibe  tazaoon  ot  such  pnoMtr 

SOwTarrltorrdoeanot  fanpalr  the  tra^  Aih& 
the  [ndlaos. 
B.  Astipulation  of  the  parties  and  finding  of  the 
oouTt  theteoD  will  be  oonstrued.  on  appeal,  with 
nferenoe  to  OTlsttng  laws  affeotlnff  the  lalileat 


[Ko.  6S4.I 
BiammtdOet.MI.lS8S.    Daeigti  Dte.  It,  1685. 


L  ritor;  of  Idaho 

TtM  hlaUiiT  and  facts  of  the  caae  appear  in 
tbeopinioDM  tbe  court 

Memt.  John  F.  DOlon  and  A.  J.  Pop> 
pl«ten,  for  appellant. 

Ifettn.  Joeaph  BL  MeC»mmoB  and  H, 
V.  Smith,  for  appellee. 

Mr.  JvtOct  TUHA  dellrered  the  opittlcm  ot 
the  court: 

The  ptaSntlfl  became  a  corporation  of  Utah 
QDder  an  Act  of  the  Territory  of  February  IS, 
1869,  tor  the  Incorpontlon  ot  railroad  com- 
molea;  and  by  the  Act  of  Congreaa  of  June 
M,  1878,  it  was  made  a  nilway  corporation, 
not  only  of  that  Territory  but  of  Idaho  and 
Montana  also,  with  the  same  rigbta  and  privi- 
leges it  had  under  Ita  orleinal  articlea  ot  UMor- 
ponUlon,  with  a  proviao,  howerer,  that  it 
ihould  thereafter  be  subject  to  all  lawa  and 
regulationa  in  relatioD  to  railroads  of  the  United 
Btatei^  or  of  any  Territorr  or  State  throndi 
which  It  mlgbt  past.  fiO  BtaL  at  L.  chap,  ftnl, 
%%,  It  now  owns  and  operates  in  Idaho  a  rait- 
raad  which,  for  the  distance  of  dzty-ninenillei 
and  a  fraction  ot  amile,  paaseathnu^atnct 
of  land  in  the  Coun^  en  Ondda,  known  as 
the  Fort  Hill  Indian  Beaerratlon.  which  was. 
on  the  80th  of  July,  1869,  set  apart  by  order 
of  the  Preddent  tor  the  Bannock  Tribe  of  In- 
diana, pursuant  to  the  proviaiona  of  a  Trea^ 
between  the  United  Btataa  and   the  Eastern 


Band  of  Shoahtmees  and  the  E 
concluded  July  8, 1868.  15  Su 
In  18U3  there  was  levied  nndi 
the  Territory,  upon  the  railroad 
other  property  within  the  Beaer 
ritorial  and  conn^  purpoeea,  at 
in  the  aggregate  to  |4,4T8.  Th 
the  asaeeaor  and  tax  collectar  ( 
and  the  tax  having  become  delli 
proceeding  to  aif  orce  It  by  a  aal 
erty  when  the  plaintiff  common 
the  district  court  of  tlM  county  1 
contending  that  the  ^ropoty  be 
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BtatM  and  tbe  Indiaiu,  irtilch  wu  radfled  br 
Act  of  Congrew  of  Jul^  8, 1883.  Tlut  agiee- 
ment  redtea  that  the  VUh  ud  NOTtbern  Rsil- 
vay  Companj  bad  applied  for  penDissiou  !• 
conitmct  a  line  of  ibQw^  throu^  the  Reier- 
vatioD;  and  that  the  Indiana  tudagned,  for  tlte 
conaideration  thereafter  mentioned,  to  sniTen* 
der  to  the  Uoited  Stales  tbeir  title  to  ao  much 
of  the  Reaerration  aa  mi|;ht  be  neoeaaatj  for 
the  l»iUmate  and  practical  uaes  of  tbe  road. 
A  Bti^  of  land  and  aerenl  patcelt  adjoining 
it  forminc  part  of  tbe  Beserration, were  ceded 
to  the  United  Slatea  for  the  oonaideration  of 
(8,000,  to  be  naed  by  iba  Compaoy  and  ll 


tnres.  Bf  an  Act  of  Ckmgieaa  conflrtnalory 
of  the  aneement  the  same  rigAt  of  waj  was 
relinqnlahed  bfthe  United  States  to  the  Com- 
panj  for  the  construction  of  its  road;  and  tbe 
use  of  the  several  parcels  of  land  intended  for 
depots,  ttatioDS  and  other  •tnictniea  was 
granted  to  tbe  Company  and  its  micceasora  or 
assinis,  upon  the  payment  to  tbe  United  States 
of  ine  96,000;  and  on  the  condition  of  paying 
any  damages  which  the  United  States  or  In- 
dians, individuals  or  in  their  tribal  capacity, 
might  sustain  by  reason  of  tbe  acts  of  the  Com- 
pany, or  its  agents  or  employees,  or  on  account 
of  flree  originating  In  the  construction  or 
operation  of  the  road.  By  force  of  tbe  cession 
thus  made,  the  land  upon  which  the  lallroad 
and  oiber  property  of  tbe  plaintiff  are  ritoated 
was,  ao  far  as  neceseary  for  tbe  construction 
and  working  of  tbe  road,  and  tbe  conatroctlon 
and  use  of  buildings  oonnected  therewith, 
withdrawn  from  tbe  Beserrstion.  The  road 
and  property  thereupon  became  subject  to  the 
laws  of  the  TerritoiT  relating  to  railroads,  as  if 
the  Beaervation  had  never  existed.  Tbe  very 
terms  on  which  the  pi'intifr  became  a  cor- 
poration in  the  Territory  rendered  it  subject  to 
aUauchJawaand,  of  course,  lo  those  by  whidi 
the  tax  in  controvert  was  Impoaed. 

Hm  only  answer  of  the  plamtift  to  this  view 
is  that,  b7  the  stipulation  of  the  parttea  and  the 
flnding  of  the  court  (hereon,  it  appears  that 
the  TUlway  and  proper^  which  are  taxed  are 
situated  within  the  boundaries  of  and  upon  fh» 
Saertaiion.  If  this  be  so,  it  does  not  follow 
that  the  result  would  be  changed.  Tbe  mo- 
ment that  the  road  was  lawfully  constructeit  It 


llycoi 

dw  laws  of  the 

,      _        .  id  flnding  mtist, 

however,  be  read  with  reference  (o  the  leglsla- 


Terrltory,    The  vapulatlon  and 


operation  c 
supulatlon 


tion  of  Congreaa;  and,  therefore,  as  only  eetab- 
Usbing  that  tbe  road  and  prooerty  are  within 
the  exterior  boundaries  m  the  BeservaHon. 
They  will  not  be  ao  construed  as  to  allow  the 
Company  to  escape  taxation  by  tbe  force  of  a 
stipulation  as  to  an  allied  fact  which  that  leg- 
islation shows  does  not  exist. 


dj|l»Mil. 


Jamas  H.  HoKaanay,  Oa^  Bvp.  Ooarl  tr.  i. 
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Roberts  v.  Rbuxt. 
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1  fmiber  retuni  that  on  AprO  26, 1885,  aft- 
er the  deliTeiy  of  the  laid  Roberts  to  me  by 
ikAaiS  of  TUchmond  County,  I  was  served 
vidi  a  writ  ol  hdbMiearpui  issued  by  the  Hon. 
H.  CL  Rooey,  Judge  of  the  Superior  Court  of 
Ai  Anffoita  Circuit,  of  which  circuit  the  Coun- 
ty of  iSdunood  is  a  part:  and  by  his  order  re- 
Mired  to  produce  the  said  Roberts  before  him 
ipril  27.  1885;  that  from  that  date  until  May 
IIW.  I  bel4  the  said  Roberts  sublect  to  the 
fitder  of  the  said  judge,  who  at  saia  time  re- 
■nded  him  into  my  custody,  a  certified  copy 
U  whkli  proceedings,  with  the  Judgment  there- 
at dsnlssing  the  writ  and  remandmg  him  into 
Bj  custody,  is  here  to  the  court  shown. 

''Whereupon  this  respondent  prays  that  the 
aid  writ  may  be  dismissed  at  the  costs  of  the 
niator.'* 

Os  the  hearing  before  the  district  court^  docu- 
MBU  wen  pat  in  evidence,  and  constitute  a 
pirt  of  the  record,  as  follows: 

I.  The  authcHity  given  by  the  Governor  of 
Sfv  Y<»k  to  the  resj^dent,  as  agent  of  the 
ficiie,  to  take  and  receive  the  prisoner  as  a  f ugi- 
tite  from  Justice  and  convev  him  to  the  State 
flf  Kew  Torlc  to  be  dealt  with  according  to  law. 

1  A  copy  of  the  requisition  of  the  (^vemor 
flf  New  Toric  upon  the  Governor  of  Georgia,  as 

**  Stale  of  Kew  York,  Executive  Chamber. 
"Darid  B.  Hill,  Governor  of  the  State  of  New 
Tofk,  to  his  £xceUency,  the  Governor  of  the 
Che  Scale  of  Georgia: 

"  Whereas.  It  aroeanby  a  copy  of  an  indic^ 
matt  wUch  I  oernfy  to  be  authentic  and  duly 
snrhf  rkated,  in  accOTdance  with  the  laws  of 
State,  that  William  S.  Roberts  stands 
;  wtth  the  crime  of  grand  larceny  in  the 
Ant  ittree,  committed  in  the  County  of  New 
Tovk.  te  this  State,  and  it  has  been  represented 
to  ae  that  he  has  fled  £rom  lustice  of  this  State, 
sad  aay  hare  taken  refuge  in  the  State  of  Geoi^ 
Ps;  Bopw,  therefore,  puisuanttotheprorisionsof 
tteOooBCitiitioo  and  laws  of  the  United  States 
is  soch  oaaea  made  and  provided,  I  do  hereby 
that  the  saki  William  8.  Roberto  be  ap- 
'  and  delivered  to  Philip  Reilly,  who 
Dsd  to  receive  and  convey  him  to  the 
of  Hew  ToriL,  there  to  be  dealt  with  ac- 
_  to  law. 
** im  wttoeas  whereof  Ihave  hereunto  signed 
■yaaae  and  affixed  the  privy  seal  of  the  £^te, 

•  teCfcrof  Albany,  (his  twenty-second  day 
i^Apifl.mtheyearof  our  Lord  one  tbousand 
«i^  hodied  and  eighty-five. 

>al  of  «te  stats  of  New  York.]  David  B.  HilL 
*Bf  tbs  Governor:  Wflliam  G.  Rice, 

Private  Secretary." 
t  ▲  eoinr  o€  the  application  for  this  reguisi- 
tdmtgtht  district  attorn^  of  the  Coun- 
«w  Tork,  accompanied  and  supported 
bnte  at  Wm.  W.  Thurston  and  others, 
Ib  detail  the  circomstances  of  the  alle^Bd 
Bad  avcfriitf  that  the  prisoner  and  one 
ckarnd  wtth  him,  had  fled  from  the 
ci  the  State  of  New  York  and  were  to 
teGoorgia. 
^  A  taof  of  the  indictment,  as  follows: 

*  Oavt  of  OeDeial  Sessions  of  the  Peace  of  the 

Cftf  aod  County  of  New  York. 
TW  nople  of  the  State  of  New  Yoi^ 

S.  Roberta  and  Edward  R  Walton. 


r 


iiir.& 


"  The  grand  jury  of  the  City  and  County  of 
New  York  by  this  indictment  accuse  William 
S.  Roberto  and  Edward  H.  Walton  of  the  crime 
of  fi^rand  larceny  in  the  flrst  degree,  committed 
as  follows:  the  said  William  S.  Roberts  and 
Edward  H.  Walton,  each  late  of  the  first  ward 
of  the  Citv  of  New  York,  in  the  County  of 
New  York  aforesaid,  on  the  fourteenth  day  of 
Februarv,  in  the  year  of  our  Lord,  one  thous- 
and eight  hundred  and  eighty-four,  at  the 
ward,  city  and  county  aforesaid,  with  force 
and  arms,  ten  written  instrumento  and  evi- 
dences of  debt,  to  wit:  the  bonds  and  written 
obligations  issued  by  the  Georgetown  and 
Lane's  Railroad  Company,  a  corporation  duly 
existing  under  the  laws  of  the  State  of  South 
Carolina,  axtd  called  '*  first  mortgairo  bonds/' 
in  and  by  each  of  which  the  said  railroad  com- 
pany acknowledged  itself  indebted  to  the  bear- 
er thereof  in  the  sum  of  oneUiousand  dollars, 
and  which  said  sum  the  said  railroad  company 
thereby  promised  to  pay  on  the  first  day  of  Jan- 
uary, to  the  year  of  our  Lord  1918,  with  inter- 
est, the  same  bearing  date  on  the  first  day  of 
January,  in  the  year  of  our  Lord  1888,  and  [85] 
bein^  then  and  there  each  duly  signed  by  the 
president  and  secretary  of  the  said  railroad 
company,  and  sealed  with  the  seal  thereof,  and 
numoerednine,  ten,eleven,  twelve,thirteen,four- 
teen,  fifteen,  sixteen,  seventeen  and  eighteen, 
respectively,  and  being  then  and  there  in  full 
force  and  effect,  and  wholly  unsatisfied,  and  of 
the  value  of  one  thousand  dollars  each  (a  more 
particular  description  of  which  said  bonds  and 
written  obligations  is  to  the  grand  Jmy  afore- 
said unknown)  of  the  valuable  things,  evi- 
dences of  debt,  goods,  chattels,  and  personal 
property  of  the  Bethlehem  Iron  Company  then  ' 
and  there  being  found,  then  and  there  feloni- 
ously did  steal,  take  and  carry  away,  against 
the  form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  of  the  People  of 
the  State  of  New  York  and  their  dimity. 

Randolph  B.  ^uurtine, 

JHitrict  Attorney." 

Indorsed  on  back  of  indictment: 

"  PUed  10  day  of  April.  1885.  The  People 
vi.  William  S.  Roberto  and  Edward  H.  Wal- 
ton. Grand  larceny.  1st  degree.  Sections  528, 
590,  540,  Penal  Code.  Randolph  B.  Martina. 
District  Attorney. 

"  A  true  bill 

Henry  A.  Oakley,  Foreman, 

"Witnesses:  W.  W.  Thurston. 
W.  P.  St.  John." 

The  foregoing  were  certified  by  the  Secretary 
of  the  Executive  Dr  )artment  of  Georgia  to 
constitute  a  true  and  complete  transcript  or 
copy  of  papers  of  file  in  that  ofiicc  in  the  mat- 
ter of  the  requisition  for  William  S.  Roberto  by 
the  Governor  of  New  York  upon  the  Gk)vemor 
of  Georgia. 

5.  The  executive  warrant  of  the  Governor  of 
Georgia,  with  the  return  of  the  execution  there- 
of by  the  sheriff  as  follows: 
"State  of  Georgia,  by  Henry  D.  McDaniel, 

Governor  of  s2d  State,  to  all  the  sheriffs  and 

constables  thereof,  greeting: 

"  Whereas.  His  Excellency.  David  B.  Hill, 
Governor  of  the  State  of  New  York,  and  as  the 
executive  authority  thereof,  has  demanded  of       [86] 
me  as  the  executive  authority  of  this  State, 
William  S.  Roberto,  as  a  fugitive  from  Jus- 
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hf  couDiei,  his  personal  presenoe  being  excused 
I7  fBSSQD  of  physical  inability.  The  foUow- 
isfcrderwaa  thereupon  made,  and  entered  on 
tke  mbmtes  of  the  drcult  court: 
*'1m  ths  matter  of  wpeal  of  Wm.  8.  Roberts 
fkon  the  decision  of  the  District  Judge  of  the 
United  States  for  the  Southern  District  of 

Division,  under  petition  for 
against  Philip  ReiUy: 
"TUs  cue  came  on  to  be  heard  before  me 
pBBoaal  to  the  order  of  the  Circuit  Court  of 
tke  United  States  for  the  Southern  Dis^ict  of 
Qeonia.  Bastem  Division,  dated  May  15, 1886, 
to  vnch  ooori  an  i4>peal  was  allowed  May  5, 
}885,  sod  which  was  perfected  upon  the  ezecu- 
tfoB  of  ahoDd  ainroTed  by  the  district  judge, 
iled  May  7. 1886. 


argument  heard,  it  is  ordered  that  the 
tadgment  of  the  district  judge  of  May  4, 1886, 
^ttat  the  writ  is  disallowed  and  the  petition  of 
fhs  rdator  be  dismissed,  and  that  he  bere- 
Msded  to  the  custody  of  Philip  Reilly,'  be, 
sod  it  is  bcr^ij,  affirmed  «t  the  costs  of  the  re- 


*H  is  further  ordered  that  this  order  be  en- 
OB  the  minutes  of  the  Circuit  Court  of  the 
Called  States  for  the  Southern  District  of  Geor- 
^  BHieni  Division,  and  a  certified  copy  trans- 
■ftled  to  the  district  judge  of  the  United  States 
te  the  Southern  District  of  Georgia.  Eastern 
VMtkm.  tog  enforoemeot  by  him  01  his  judg- 
MDlafMay  4, 1885. 
"It  further  H^pearinf  that  sufficient  cause  was 
befbie  me  for  the  nonappearance  of  the 
,  it  is  otdsrod  that  no  liability  rest  upon 
upon  the  bond  filed  May  7, 1886, 
Mppearance,  but  that  said  bond  xe- 
of  fan  force  until  complied  with  by  the 
of  the  seUtor  to  the  United  States  Mar- 
to  be  turned  over  to  said  Philip  ReiUy,  or 
_r  dakj  coostituced  agent  as  may  tie  ap- 
by  tba  Qoremor  of  Kew  York  to  re- 

BL 

*^  ii  fmtbec  ordered  that  the  relator  have 
10  apnly  to  the  district  judge  for  stay  of 
r  ol  May  4. 1886.  unttl  physically  able 
,  and  that  for  the  cause  shown  in 
o€  Henry  F  Campbell  of  May  18, 
Md  at  toe  hearing,  and  now  or- 
10  be  filed,  the  deliyery  of  the  relator  to 
BeO^  to  be  made  by  the  marshal  of 
,  tbe  dbUgee  In  the  bond,  be  stayed  un- 
it, 186fi. 
19. 18efi.  W.  R  Woods, 

OireuU  Ju$Ue$r 

tbe  rdalor,  Roberu,  filed  in  the 

,  on  June  20,  1885,  his  petition, 

an  appeal  from  this  order  and  judg- 

Ub  ootnt,  which  was  allowed,  tad  it 

jrad  "that  the  clerk  of  the  United  States 

Oowt  lor  the  Southern  District  of  Geor- 

Diyiskm,  do  send  up  to  the  Oc- 

1860,  o€  the  Supreme  Court  of  the 

a  transcript  of  the  petition,  writ 

vscum  thereto,  and  other  pro- 

Boee.    Further  ordered,  that 

heretof  ore  had  in  Uie  cause  re- 

Boberti  into  the  custody  of  said 

,         the  same  are  hereby,  superseded 

fiaal  dedsioQ  of  the  supreme  court  can 

Ib  ifee  CMS,  and  that  Oie  ban  of  said 

bim  in  their  custody  and  pro- 

iwer  whatever  decision  the  su- 


preme  court  may  render  in  the  cause,  or  ix  inn 
bail  have  surrendered  him  into  the  custody  of 
the  United  States  Marshal,  that  said  marshal 
hold  him  to  be  produced  to  answer  said  judg- 
ment, with  liberty  to  said  Roberts  to  give  a  new 
bond  in  the  sum  of  ilO,000,  with  surety,  to  be 
approved  b)r  the  undersigned  (the  circuit  jus- 
tice), conditioned  for  his  appeitfance  to  answer 
said  judgment." 

The  appeal  to  this  court  having  been  per- 
fected, the  appellant  filed  the  following  assign- 
ment of  errors: 

"Afterwards,  to  wit:  on  the  second  Monday 
of  October,  in  this  same  term,  before  the  Jus- 
tices of  the  Supreme  Court  of  the  United  States, 
at  the  Capitol,  in  the  City  of  Washington,  came 
the  said  William  S.  Roberts,  by  W  W  Mont- 
gomery, his  attorney,  and  says  that  in  the  rec- 
ord and  proceedings  aforesaid  there  is  manifest 
error  in  this,  to  wit:  that  by  the  record  afore- 
said it  appears  that  an  order  was  passed  refer-  [91] 
ring  said  cause  to  Judge  Woods,  to  be  heard  by 
him  in  vacation,  said  order  haviuj^  been  passed 
at  a  term  of  said  circuit  court  which  was  in  ses- 
sion when  the  appeal  from  the  district  judge 
was  allowed,  whereas  appellant  insists  tfaiat  tuo 
appeal  from  the  district  fudge  was  to  the  term 
of  said  circuit  court  next  after  the  judgment  of 
the  district  from  which  the  app^  was  taken. 
Appellant  further  insists  that  no  hearing  could 
b^  had  in  vacation  unless  the  record  shows  on 
its  face  that  such  hearing  was  had  by  con- 
sent of  parties.  Appellant  further  insists  that 
the  judgment  of  His  Honor,  Judge  Woods,  was 
error,  MCause  there  was  no  evidence  showing 
that  the  relator  had  ever  been  in  New  York 
since  the  alleged  commission  of  tbe  crime,  or  at 
the  time  of  its  commission,  which  was  not  fully 
rebutted;  and  again,  because  no  copy  of  the 
laws  of  New  York  was  submitted  to  the  €k>v- 
emor  of  Georgia  showing  what  constituted 
grand  larceny  under  the  laws  of  New  York. 

**Ajad  again;  because  no  copy  of  the  laws  of 
New  York  was  submitted  to  the  Governor  of 
Georgia  showing  tliat  by  such  laws  the  indict- 
ment was  suffldent,  it  manifestly  appearing 
that  said  indictment  did  not  charge  any  crime 
by  the  rules  of  the  common  law. 

"And  again;  because  the  evidence  submitted 
to  the  Governor  of  Georgia  showed  that  if  any 
(Time  was  conunitted,  it  was  committed  in 
Georgia  and  not  in  New  Yoric 

'*£ad  again;  because  it  nowhere  appears  that 
the  affidarits  accompanyins;  the  requisition  of 
the  Governor  of  New  York  were  sworn  to  be- 
fore officers  auUiorized  to  take  them. 

"And  the  said  Roberts  prays  that  the  said 
several  judgments  herein  complained  of  may  be 
reversed,  annulled  and  altogether  held  for 
naught,  and  he  be  discharged  from  custody  and 
restored  to  all  rights  which  he  has  lost  by  reason 
of  the  said  executive  warrant  of  the  Governor  of 
Georgia  and  the  Judgments  complained  of." 

Aim  afterwards,  the  counsel  for  the  appellant 
filed  additional  assignments  of  error,  as  follows: 

"  That  the  circuit  court  erred  in  not  discharg- 
ing appelUmt,  for  the  reason  that  the  affidavits 
on  whfdi  the  requisition  of  the  Governor  of      [02] 
New  York  is  found  are  not  authenticated  by 
l^m. 

"And  again;  because  the  warrant  of  the  Gov- 
ernor of  Georgia  does  not  state  upon  what  evi- 
dence it  is  issi^,  or  that  the  Governor  wassat- 
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DupBXKB  CousT  or  thb  Ukitxd  Stath. 


i^tfed  from  the  tefltlmooy  th&t  ft  case  was  made 
•  uki  required  him  to  eierdse  the  power  of 
exuailitioD  conferred  upon  bim  by  the  Uniled 
States  ConatitutioD  and  tbe  Act  of  Congress. 

"And  Afralii  because  the  affldavits  on  which 
■he  iudicbuent  and  rcquisitloD  mainly  reet  are 
LJcen  before  the  leading  counsel  of  me  pro-e- 
rndon  is  the  case,  cucb  counsel  actiiif  v 
buy  public  '' 

"AJid  again;  becanae  the  facta  ibow  a  crime 
nnder  ibe  lawa  of  Oeoraia,  which,  even  if  ihey 
allow  a  crime  under  the  lana  of  New  York  also, 
take  the  case  out  of  the  operation  of  the  eitn- 
ditioii  Iowa." 

Mr.  W.  W.  Hontcomary,  for  the  appel- 
lant. 

.Vetun.  FrMJik  H.  MIll«r,  Daniel  iKtrd, 
Wm.  E.  Dottgr  g>ad  Randolph  B.  Martiiu,  DM. 
Alt!/.,  'O'  appellee. 

Mr.  Jnttiu  M»tth«iira  delivered  the  opinion 
of  the  court: 

Tliere  la  nothing  in  the  Revised  Statutes, 
g  163,  providing  an  appeal  in  cases  of  habea* 
torput  to  the  circuit  court  from  the  final  deci- 
■loD  of  the  district  court,  or  the  Judge  thereof, 
which  requires  it  to  be  taken,  as  in  ordiniuy 
cniea  at  law  or  suits  in  equity  or  admiralty,  ' 
llio  next  term  of  tbe  circuit  court  thereafter 
beheld.  On  tbecontrary.the  aubjectiaregulat- 
ed  otherwise  by  section  f((6,  R.  8.  .which  enacts, 
that  "The  appeals  allowed  by  the  two  preceding 
itctloni  ihall  be  taken  on  such  terms,  and  un- 
der such  rwulatlons  and  orders,  as  well  for  the 
fiiJitody  ana  appearance  of  the  person  alleged  to 
be  In  prUon  or  confined  or  restrained  of  bis  lib- 


'«,  return  thereto  and  other  proceedings  as  may 
M  proscribed  by  the  supreme  court  or,  in  de- 
fault thareof,  by  the  court  or  Judge  hearing  the 
cailM."  This  statutory  provisionevldenUycon- 
(emplatM  tbe  lummary  character  of  proceed- 
insi  under  tbe  writ  of  habeat  eorjmt  as  not 
Mlmltting,  Id  favor  of  the  liberty  of  the  citizen, 
tlie  delavs  usually  and  necessanlyattendingor- 
tllnary  litigations  between  parlies,  and  confers 
upon  the  ^Icial  tribunal,  or  tbe  judge  bcarmg 
II le  application  and  making  the  order  whi<ji  Is 
Ibe  subject  of  the  appeal,  discretion  to  send  ui 
llie  case  to  the  appellate  tribunal,  tmder  eucl 
niKulatloni  and  ordere  as  may  seem  bestadapt- 
eil  to  iccure  the  speediest  and  most  effective  juH- 
Ike.  This  harmoniously  adapts  tbe  practice  in 
direct  appeals  in  sucb  cases,  under  Uiean  sec- 
tion* of  the  Revised  Statutes,  to  that  exercised 
Independently  of  these  provisions,  by  means  of 
llje  original  writ  of  fia&at  corpvt,  with  the  aid 
of  a  writ  of  eertiorari,  to  bring  up  the  record 
of  tbe  proceedinirs  to  be  reviewed.  This  form 
III  appellate  jurisdiction  was  declared  by  Ibis 
ti.nrt  In  Ex  parte  Terger,  8  Wall.  85  [75  U  S. 
Ilk.  19,  L,  ed.  332],  to  exist  icdependenUy  of 
Ibe  provisions  for  a  direct  appeal,  nowincorpo- 
rilled  Into  the  sections  of  the  Revised  Statute* 
ilK)ve  referred  to;  and  It  was  exercised  without 
n-gard  to  the  beginning  and  ending  of  the  terms 
III  the  appellate  court,  and  in  a  summary  man- 
ufrr.  The  appeal  Id  the  present  case,  from  the 
i-i'tgmeat  of  tbe  district  court  to  the  circuit 
I'riin,  was  therefore  not  heard  prematurely,  ai- 
'1  "-ii/b  it  was  lodged  and  disposed  of  at  ateim 


of  tbe  latter  court,  whldi  was  cutrttit  ai  tin 
time  the  appeal  was  taken. 

In  regard  to  tbe  objection  now  taken  that  tha 
hearing  of  the  ippeal  was  had  before  (be  Cir- 
cuit Justice  at  Atlanta  at  chambers,  and  not  at 
Savannah  In  open  court.  It  is  sufficient  to  ay 
that  the  order  to  that  effect  was  made  without 
objection  taken  at  (he  time,  or  afterwards,  in 
the  district  or  dreuit  court,  or  at  the  ttearing 
before  Jv*tie»  Woods;  that  tbe  appellant  ap- 
peared at  the  time  and  place  by  counsel  and  was 
neard;  that  tbe  arrang 
oonvotience  of  tiie  pa 
and  that  it  does  uotsei 
bardship  or  Injustice  to 
ing.    The  objeclion,  U 


flrattl 

The  other  asrignmei 
merits,  and  require  a  o 
of  the  jurisdiction  of  ' 
of  tbe  HXtradilion  of  t 
der  the  clause  of  the  < 
is  regulated. 

That  constitutional 
"A  person  charged  in 
felony  or  other  crime. 
tice  and  be  found  in  a: 
mand  of  the  executivi 
from  wbicb  be  fed.  bf 
moved  to  the  State  ha 
crime."  Art.  IV.  g  2, 
express  grant  to  Coop^ 
Vo  execute  tbia  provlsi 

struction,  contained  In 
at  L.  803,  ever  sfaice 
now  embodied  in  sectii 
ReTised  Btatntea,  haa  e 
its  l^islatlon  on  the  t 

SroT^ing  by  law"  sai 
elivering  tbe  o^lon 
T.  DwnniKMt,  21  How. 
Led.  717,728]  "the  i 
carry  this  compact  lnt< 
ture  of  the  duty  and  I 
manifestly  devolved  v 
was  left  to  the  Stales,  < 
different  proof  to  auth< 
ceeding  npon  which  tli 
and  OS  the  dutjf  of  the 
where  the  fugitive  was 
merelj  minisU'rial.  wii 
cise  either  executive  o 
could  not  lawfully  Issu 
intUvidual  without  a  la 
greas  to  authorixe  it."    • 

It  follows,  however,  that  wbenerer  tb 
Executive  of  tbe  State  upon  whom  such  a  di 
mand  has  been  made,  by  virtue  of  hiswarrani 
causes  the  arrest  for  delivery  of  a  person  cbkrge 
as  a  fugitive  from  the  jusuce  of  another  Stati 
the  prisoner  is  held  In  custody  only  under  cok 
of  authority  derived  from  the  Constitution  kn 
UwB  of  tbe  United  States,  and  Is  entitled  to  ii 
voke  the  judgment  of  the  judicial  tribunal 
whether  of  the  State  or  the  United  States,  t 
ihe  writ<d  habeat  eorpu*.  upon  the  lawfalnei 
of  his  arrest  utd  imprisonment  The  JmiBdi 
tioo  of  the  oouTtf  of  tbe  Stales  Is  not  exclude 
in  Bucb  cases,  as  wo*  adjudged  brthia  coort  i 
Ote  case  of  Bobe  f.  CmaBUn,  "^  ^-  S.  (E 
1I«  C  : 


T.  Rbillt.  8(M7 

,  Uwa  of  New  Tork.  The  objectjon  to  It,  Uutt 
It  does  not  appear  that  the  BetUebem  Iroo 
I  Ckmipanj',  Brtned  to  be  tbe  owner  of  the  prop- 
erty the  mibject  ol  the  larceny  charged,  la  a 
'  penon  cweole  In  law  of  nich  ownenhip,  ia  not 
matter  of  Uw  arldof  upon  the  face  of^the  in- 
dictment, but  cao  artse  only  U  the  trial  upon 
the  evidence,  if  the  question  should  then  be 
made.  The  averment  In  the  indictraent  Is  the 
allegaUon  of  a  fact  which  doe*  not  seem  to  be 
impossible  in  law  and  is,  therefore,  traversable. 
The  further  objection,  that  the  fads  and  dr- 
cumatances,  set  out  in  tbe  affidavits  a*  eonsti- 
tudng  the  crime  enlarged  In  the  indictment, 
show  tluU  it  is  a  crime  in  Oeorgia,  and  the 
possible  sulfject  of  prosecution  in  that  State 
under  its  laws,  does  not  aSect  the  question. 
These  &ctB  are,  in  brief,  that  the  oriKmal  tak- 
ing of  the  bonds  mentloiied  in  the  iiuuctment  is 
shown  to  have  been  in  Qeorgla,  whence  they 


ir  that  be  true,  It  is  none  tbe  less  true  that  the 
ofFense  charged  is  also  a  crime  ia  New  York 
against  its  lawsj  and  the  State  of  Georgia  may 
^oose  to  waive  the  exercise  of  its  Jurisdiction 
by  surroidertog  the  fugitive  to  answer  to  the 
laws  of  Hew  Tork. 

On  the  question  of  fact,  whether  the  appel- 
lant was  a  luaiitive  from  the  justice  of  the  6tat« 
"oik,  there  was  direct  and  poeltii 
lonniii 


.lonninx 
Therefi 


put  of  the  record  In  this  proceeding.  Therefi 
□0  other  evidence  tn  the  record  which  con- 
tradicts it..  Tbe  appellant  in  bis  affidavit  does 
not  deny  that  he  was  in  the  State  of  HewTotk 
about  the  date  of  the  day  laid  in  the  indictment 
when  the  ofCenae  is  aU^ied  to  have  been  oom- 
milted;  and  states  by  way  of  inference  only 
that  he  was  not  tn  that  State  on  Uiat  veir  day; 
and  the  fact  that  he  has  not  been  wftUn  tne 
State  since  the  finding  of  the  iodlotment  Is  ir- 
relevant and  inunatenal.  To  be  a  fugitive 
from  justice,  tn  thesenseof  the  Actof  Congress 
regulating  the  subject  under  consideration,  it  is 
not  DF^essaiy  thai  the  narty  charged  should 
have  left  the  Stale  in  wtuch  tbe  crime  is  alleged 
to  have  been  committed,  after  an  indlcOnent 
found,  or  for  the  purpose  of  av^Ing  a  prose- 
cudon  antidpaled  or  Degnn,  but  aimply  that, 
having  withm  a  Slate  committed  that  which  by 
its  laws  constitutes  a  crime,  when  he  is  sought 
to  be  BuMected  to  its  criminal  process  to  answer 
tor  his  offense,  he  has  left  Its  luriediction  and 
is  found  within  the  territory  of  another. 

Wefind  no  error  i»  IhtjudgmMi  tftht  fVmiA 
Oaurt.andtAentnuiittglrjrud;  anditUdirtet- 
ed  that  tttt  order  and  judffmmt  vf  (fU  Dtttriei 


Oimrt,  ramandine  tha  appiOMU  t»  thteudt)^  ^ 
At  rm<md»nt  <u  the  agint  trf  t>u  Statt  of  ffm 
Tork,  Mtaeuittd. 


itAaaemtttjftJu  BtaUefS 
niieoopT.   Tolt; 


M  H.  HoEaDner,  Gtak,  8u».  Oouik  C  a. 


E  Urited  Statu.  Oor.  Tkkh, 

The  word«  used  ore  not  tnAmleal,  dUker  u 
Ting;  a  tpecial  aeiue  bj  coTnEoerdal  lunge,  or 
havrngA  Bcientlflc  meuting  different  cn>m 
air  popular  meaning.  They  are  the  words  of 
cnmon  speecli,  and  as  sach  Iheir  interpret*- 
mis  withia  the  judicial  knowledge,  sad  there- 

■  ■ —     Webster,  in  his  IMction- 

1  nuiMToJ  a«  "anj  InorKt 

Dite  chemical  coinpoalat 

■aas  "the  compound  of  a  metal  and  SI 
Ikt  aubetance,  aa  ozrgan,  aulphor  oraraenlc 
Ued  Its  minenxti*er,  bj  which  ita  propertiea 
e  dlBguiaed  or  loaL"  The  word  mineral  ii 
idenUj  derived  from  mine,  aa  being  that 
llch  ia  uBuallj  obtained  from  a  mne;  and  ac- 
rdingly  Webster  deflnea  the  latter  as  "  a  pit 
excavation  In  the  earth  from  which  motallic 
ea  or  other  mineral  tui^anaet  are  taken  W 
gging,  dlstiDgulahed  from  the  pits  from  irhidi 
joes  only  an  taken  and  which  are  called 
laniea," 

The  importationi  of  bon  ore  In  question, 
erefore,  were  properly  anbjected  to  adoty  of 
'  per  centum  ad  i>ak'ivm,  aa  a  minenl  snb- 
uic«  in  Its  crude  state,  not  otherwiae  provided 

The  judgment  qf  the  Oircuit  Oatert  it  accord- 
fiy  affirmed. 
meoopf.   TtA: 

James  H.  MaKwawy,  Oaric.  Snp.  Oomt.  tT.St 


DBITED  STATES,  K/.  in  Brr,, 

JOHN  H.  MOONEY. 
SeeB.  C  Beportert  ed_  UM-UU 


Aete  eonitnted, 

L  Sections  of  tbaJudldaTT  Aot  of  ina,  wtalet 
ofcned  ezelutfre  Juilsahmio  on  the  dIKrIM 
urts  (of  sutta  for  penaltlM  and  forfeltiiTaa  to. 
ired  under  tba  outoma  laws  of  the  United  StBlaaX 

■" "Ti  In  tone,  there  tMins  no  r— " 

— "jnlMlheA 


He  Aot  at  Hand 

i  'nieKatrlotedmeaiiliiKattaohedtoretsh^'.sb 
■n  to  the  lanffuan  of  aeotlon  II  of  d>e  Act  <d  ITH 
preauDHd  to  atiach  to  the  tame  '-"f -y-  In  tha 
»0f  UTB. 

mo.  78.] 
rgued  Sot.  t5, 18S5.     Deeided  Dee.  14,  18SS 


Statement  o(  the  case  by  Mr.  Jvettee  Woods 
'  on  at  uw  bronght  In 
jr  of  the  defendant  4 


This  wsa  an  i.ction  at  uw  brought  In  the  di 


.0  value  of  certain  merchandlae  Imported  tin 

m,  which  It  was  alleged  he  had  forfeited  lii 

e  United  States,  because  he  had  knowtng;!' 

td  with  intent  to  defraud  the  nvenue  nudi' 

I  entn  of  the  same  by  means  of  tain  mm 

audulent  invoices. 

The  defendant  moved  thecooitto  dtemias  th 

it  for  want  of  Jtirisdlction  to  entertain   il 

be  court  sustained  the  motkw,  and  tbs  plalm 

!s  brought  this  writ  of  error. 

Jtfr.  JFobn  Ooode.  Salititor^OeK.,  tor  plain 

lie  c.  t 


«  T.  Hoomr.  104-'iW 

BtaUs,  of  all  snits  of  a  dvll  nature,  at  conunon 
law  or  Id  equi^,  when  the  matter  in  dlapulfi  ex- 
ceeds, exclusiTe  of  costs,  the  cum  or  toIuc  of 
$600,  and  the  United  States  are  plalutiSs  or  pe- 
titlonera."  Thla  U  sutwtaiitiallf  the  Bame,  In 
respect  of  the  question  before  us,  at  the  Orat 
section  of  the  Act  of  1B7S,  which  Is  retted  on 
to  take  away  the  ezclualTe  Juiisdictlan  of  th« 
district  courta.  But  It  waa  never  supposed  that 
under  the  Act  of  1789  the  prorialoDa  of  section 
11  Interfered  with  the  ezcltislve  Jurisdiction 
conferred  on  the  district  courts  by  section  B  of 
the  same  Act.  It  was  never  held  tWthe  words 
"all  suits  of  a  civil  natuTB,  at  common  law  or 
inequity,"  used  in  sectioa  31,  included  suits  for 
penalties  and  forfeitures  of  which  the  district 
courts  had  been  given  eicluaive  jurisdiction  by 
section  9.  How,  then,  can  the  substantial  re- 
enactment  of  secilon  11  by  the  Act  of  March  8, 
IB7S,  with  modiflcBtions  Wnaterlal,  as  far  as 
the  question  in  hand  is  concerned,  nave  an  ef- 
fect which  the  original  section  did  notT  Aa 
aald  by  the  drcolt  court  In  Its  well  considered 
opinion  In  this  case  (11  Fed.  Rep.  470),  "  the 
restricted  meaning  attached  for  eijghty-Buc  years 
to  Ilie  lan^niase  of  tike  eleventh  section  of  the 
Act  of  1789  Is  presumed  k>  attach  to  ihe  same 
language  In  the  Act  of  187S."  It  Is  not  to  be 
supposed  that  Congress,  in  uring  In  the  Act  of 
1876  the  same  language,  so  far  as  the  present 

Suestlon  la  concerned^  as  that  employed  in  the 
.ct  of  1789,  Intended  to  give  It  a  meaning  dif- 
ferent from  that  init  upon  it  bv  this  court,  and 
which  had  remuned  unchallenged  for  three 
quarters  of  a  century. 

To  sustain  the  contendon  of  the  plaintiffs,  we 
most  hold  that  the  purpose  of  section  1  of  the 
Act  of  March  8,  187S,  was  to  repeal  by  Impli- 
cation and  snpenede  all  the  laws  conferring  Ju- 
risdiction (»i  the  circuit  courts,  and  of  Itself  to 
cover  and  regulate  the  whole  subJecL  But  thia 
construction  would  lead  to  consequences  which 
It  is  clear  CongieM  did  not  cantempUtB.  All 
the  laws  In  force  December  1, 1878,  prescrib-  g 
ing  the  jurisdiction  of  the  circuit  courts  wer« 
reproduced  In  section  620  of  the  Bevlsed  Sut- 
ntea,  and  the  Jurisdiction  was  stated  under 
twenty  distinct  neads,  elfhiaen  of  which  had 
leferance  to  the  Jurisdiction  In  dvU  cases.  In  [ 
■Ixtean  of  these  dghteen  beads  the  Jurisdiction 
Is  conferred  without  reference  to  the  amount  in 
controvetsy.  This  is  the  case,  among  othos, 
'n  all  suits  at  common  law  where  the  United 


/  the  asdgnee  of  any  de- 
benture Tflr  drawbttck  duties  against  the  person 
to  whom  Aich  debenture  was  originallv  granted 
torecoverthe  amount  thereof;  la  all  suits  at 
common  law  or  in  equity  aridngunder  the  pa- 
tent or  copvrifdit  laws  of  the  United  States; 
In  all  snits  orougbt  by  any  person  to  recover 
damages  for  an  injury  to  bis  person  or  proper- 


.r  collectlOD  of  any  of  the  revenues  thereof; 
and  In  all  suits  to  recover  pecuniary  forfeitures 
underany  Act  to  enforce  the  right  of  cittiens  of 
the  United  States  to  vote  in  the  several  States. 
The  Act  of  187B  confers  JuriedictloD  on  the  cir- 
cuit courts  only  In  coses  where  the  matier  In 
dispute  exceeds  V>M><  U  that  Act  Is  Intended 
6S1 
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to  supersede  previous  Acts  conferring  Jurisdic- 
tion on  Uie  circuit  courts,  then  those  courts  are 
left  without  Jurisdiction  in  any  of  the  cases 
fihove  specified  where  the  amotmt  in  contro- 
versy does  not  exceed  the  sum  of  $500,  and  in 
fcveral  classes  of  cases;  for  instance,  suits  aris- 
iniT  under  the  patent  or  copyright  laws,  neither 
the  Circuit  nor  District  Court  of  the  United 
States  would  have  Jurisdiction  when  the  amount 
in  controversy  is  less  than  $500.  But  by  sec- 
tion 711  of  the  Revised  Statutes,  par.  5,  the  Ju- 
risdiction of  the  state  courts  in  cases  arising  un- 
der the  patent  and  copyright  laws  is  excluded. 
Therefore,  when  the  matter  in  dispute  in  a  case 
arising  under  these  laws  is  less  thim  $500,  if  we 
yield  to  the  contention  of  plaintiffs,  it  would 
follow  that  no  court  whatever  has  Jurisdiction. 
A  construction  which  involves  such  results  was 
clearly  not  contemplated  by  Congress. 

The  Act  of  1875,  it  is  clear,  was  not  intended 
to  interfere  with  the  prior  statutes  conferring 
jurisdiction  upon  the  circuit  or  district  courts 
in  special  cases,  and  over  particular  subjects. 
THrd  Nat.  Bank  of  St.  Louis  v.  ffarrUan,  8 
McCrary,  162. 

Its  purpose  was  to  give  to  the  circuit  courts 
a  jurisdiction  which  me  federal  courts  did  not 
Uien  possess,  by  enlarging  their  lurisdiction  hi 
suits  of  a  civil  nature  at  common  law  or  in  equi- 
1108]  ty,  and  not  to  take  away  from  the  drcuit  or 
district  courts  lurisdiction  conferred  by  prior 
statutes,  or  to  divide  the  Jurisdiction  which  had 
for  so  long  a  time  been  vested  exclusively  in 
the  district  courts.  Ptiee  v.  Abbott,  17  Fed. 
Rep.  506. 

Thus  construed,  there  is  no  conflict  between 
'^        -"I     section  1  of  the  Act  of  March  8, 1875,  and  sec- 
tion 9  of  the  Act  of  1789,  which  conferred  ex- 
clusive Jurisdiction  on  the  district  courts  of 
suits  for  penalties  and  forfeitures  incurred  un- 
der the  laws  of  the  United  States.    The  hitter 
section,  therefore,  except  as  modified  by  stat- 
utes conferrinjg  Jurisdiction  upon  the  circuit 
^courts  in  specml  cases,  still  remains  in  force; 
*and  the  dicuit  court  was  right  in  dismissing  the 
case  for  want  of  Jurisdiction. 

Judgment  oMrmed, 

True  copy.   Test: 

James  H.  MoKeoney,  Clerk,  8ui#.  Court,  U.  8. 
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ANTON  MILLER  and  CHRISTIAN  WOR- 
LEY,  JOHN  FINZER  et  al..  Partners,  as 
John  Finzeb  &  Bbothebs,  Appts., 

SAMUEL  J.  FOREE  and  EDWARD  J. 

FOREE. 

(See  8.  C  Beporter^s  ed.,  &-28.) 

Validity  of  lettert  patmtr—applieation  of  old 

proeem, 

1.  The  application  of  an  old  prooen  or  machine  to 
a  similar  or  analogous  subJeotL  with  no  change  in 
the  manner  of  appiying  it  and  no  result  substan- 
tially distinct  in  its  nature,  will  not  sustain  a  pa- 
tent, even  if  the  new  form  of  result  lias  not  before 
been  contemplated. 

2,  Letters  patent  and  the  reisBue  thereof,  for  an 
alleged  improYement  in  finishing  and  m»rMng  to- 

652 


baooo  plujn,  are  invalid,  as  the  ertdenoe  shows  that 
the  invenuon  was  anticipated.  But  irrespeotlve  of 
this,  the  state  of  the  art  at  the  time  of  the  applies 
tion  for  the  patent  was  such  as  to  leave  no  gxtHind 
for  its  issue. 

[No.  86] 

Argued  Nao.  B,  1886.    Bedded  Bee.  U.  1885. 

APPEAL  from  the  Circuit  Courtof  the  United 
States  for  the  District  of  Kentucky. 
The  facts  and  case  are  stated  by  Uie  court 
Meeen.  Arthur  Stem*  C^eorM   Hitrd- 
in^,  Jamee  A,  Beattie  and  Franeu  T.  Oham- 
ben,  for  appellants. 

Mr.  B^amin  F.  Tharstoii*  for  ^pel- 
lees. 

Mr.  Juitiee  Bradley  delivered  the  opinion     [: 
of  Uie  court: 

This  is  a  suit  brought  by  the  appellants 
against  the  appellees,  complaining  of  the  in- 
fnngement  of  a  certain  patent  granted  to  Anton 
Miller  and  Christian  Worley,  two  of  the  com- 
plainants, for  an  alleged  improvement  in  fin- 
uhing  tobacco  plugs  and  in  marking  the  same. 
A  patent  was  appfied  for  September  28,  1878, 
and  was  granted  on  the  5th  dlay  of  December, 
1876.  It  was  subsequently  surrendered  and  re- 
icfiued  on  the  29th  oi  January,  1878.  The  im- 
provement, as  declared  in  the  specification, 
consists  in  pressing  in  the  side  of  tne  plug,  dur- 
ing the  process  of  manufacture,letter8or  marks, 
so  as  to  be  ineffaceable.  The  description  con- 
tained in  the  reissued  patent,  which  does  not 
differ  materially  from  that  contained  hi  the 
original,  after  raTerring  to  the  illustrative  draw- 
ings, which  are  not  neccsaaiy  to  the  iindei<- 
standing  of  the  invention,  proceeds  as  followa: 

"  In  carrying  out  our  process,  the  pluffs  an 
packed  with  alternating  plates  in  the  flnfaher. 
so  that  they  take  their  peimanent  set  with  the 
impression  in  them,  whereby  said  impreaskm  ii 
preserved  ineffaceable . 

"  We  have  used  the  process  of  finishing  to- 
bacco as  described  in  patent  No.  181512,  issued 
to  Worley  and  McCabe,  on  the  applicatioD  of 
Christian  Worley,  and  dated  August  22,  1S76; 
but  this  system  of  marking  may  lie  used  in  con- 
lunction  with  the  ordinary  finishing  process  by 
having  the  devices  in  rehef  on  pressure  plates 
used  in  the  last  pressing. 

"  Our  preferred  manner  of  forming  the  let- 
ters on  the  plates  A'  is  by  stamping  them  there- 
in, and  then  making  the  letters  sofid  by  filling 
in  the  concave  side  of  the  letters  with  mdted 
metal,  such  as  solder,  so  that  said  letters  wiU 
withstand  the  extreme  pressure  to  which  they 
are  subjected  in  the  finishing  box. 

**  In  constructing  said  compress  plate,  how- 
ever, any  projecting  surfaces  in  relief,  either 
formed  upon  the  plaie  or  loose  from  the  same, 
would  secure  the  same  result  and  may  be 
einployed." 

From  this  description  it  appears  that  the 
process  consists  simply  in  attaounff  or  plsicinx 
ndsed  characters  on  tne  metallic  plates  which 
are  interlaid  between  the  layers  of  tobacco  to 
give  it  a  smooth  surface  in  its  final  oompreeaicm. 
which  characters  leave  their  imprint  in  the  aide 
of  the  plugs. 

The  claim  of  the  original  patent  was  for,  -* 

"  The  mode  of  simultaneously  stamping  and 
finishing  tobacco,  consisting  of  tightly  com- 
pressing the  plugs  between  plates  having  in  i^ 


of  the  wooden  disc,  mooth,  or  ahoin-^ 

grain  of  the  Umber.    The  tobacco,  tben  thor- 
ouabiy  cored  and  pressed.  Is  fit  for  sale." 

Charles  Biedler  obtained  a  patent  of  the  Unit- 
ed States,  daud  Januorr  12, 187S,  retsmied  Oc- 
tober 34, 1876,  on  appflcatlon  filed  April  26, 
187S,  for  Impressing  into  the  body  of  thepluga 
of  tobacco  metallic  Utbela  with  raiaed  letters, 
etc ,  eltber  covered  or  not  Goreted  bj  the  outside 
wr&i^er,  whereby  he  obcained  distiiiiOt  and  du- 
rable impreasions.  He  sajs: '  "Before  ^vinc  the 
plug  of  tobacco  Its  final  preasure  the  metal  Bb 
[the  label]  is  placed  in  pmpet  twdtion  upon  it 
Df  an  attendant,  and  bj  aubsequent  powerful 
piesstne  the  label  la  nmk  Into  ue  bod^  of  the 
tobacco  BO  that  Its  face  Is  about  flush  with  the 
outer  surface  thereof,  and  its  point*  sink  quite 
deeplf  Into  the  moat  dense  mass.  It  adheres 
firmly.  ***  The  pings  thus  impressed  with 
the  bard  labels,  preeenting  the  Iett«ra  in  relief. 


pressed.  The  label  appears  beneath  the  wrap- 
per of  the  flnkhed  plug,  and  is  not  liable  to  be 
removed   by   any   ordinary  or   extraordinary 

In  1867  or  1608  Fisher  and  Harris  of  6t.  Louis 
fitted  into  a  mold  for  plug  tobacco  a  metallli: 

Elate,  havingon  its  face  the  word  "Blackberry" 
1  raised  letters,  in  the  form  of  typos,  which 
produced  on  the  surface  of  the  plug,  as  it  was 

Sressed  In  the  mold,  the  word  "  BDickbeiTy." 
[any  plugs  were  made  in  this  mold  and  received 
the  «ud  impression,  from  the  time  of  its  cod- 
structiOD  until  1876,  and  were  sold  in  the  mar- 
ket. BoyceandBrothenbcuKfatoutFfaheraQd 
Harris  in  1869,  and  contioued  to  use  the  same 
mold.  It  is  true  that  this  mold  was  only  one 
ina  block  ur  frame  of  fifteen  molds;  andeleveo 
other  frames  were  used  in  connection  with  this 
frame,  without  any  such  types  in  them,  in  mak- 
ing up  boxes  of  tobacco,  ^ut  in  view  of  the 
fact  that  the  mold  having  the  types  continued 
to  1)0  used  for  many  yean,  and  that  the  word 
"  Blackberry"  was  Invariably  printed  on  the  to- 
lMCCO,tl)e  process, though  somewhat  Imperfectly 
appIlM,  cannot  be  resided  as  an  aMndoned 
ezpeiimenL  The  impression,  being  made  in 
the  mold  whilst  the  tobacco  was  moist,  might 
not  remain  as  clearly  defined  aaif  it  were  made 
In  the  finishing  process  (when  a  further  finish- 
ing process  was  used);  but  It  continued  to  ap- 
pear quite  distinctty  and  remained  as  a  per- 
manen;  mark  on  the  tobacco,  as  ia  seen  in  the 
specimen  which  baa  been  preserved  and  made 
an  exhibit  in  the  cause. 

There  ia  also  evidence  in  the  case  of  a  tine 
,  [ate  with  raised  cbt 
of  the  maker,  one  " 
by  him  in  the  summer  of  187S,  boUi  In  the 
molding  and  In  the  finishing  process,  for  the 
purpose  of  imprinting  the  name  upon  plug  to- 
Mcco  which  he  was  then  manufacturing  In  a 
small  WOT  In  Evening  Bhade,  a  village  In  Ar- 
kansaa.  The  plate  was  used  In  substantially  the 
same  way  as  Uut  described  in  the  patent  of  the 
complainants;  and  If  the  evidence  Is  to  be  be- 
lieved, the  fact  of  prior  anticipation  is  clearlv 
established.  The  dicuit  Judge  who  dedded  this 
case  In  the  court  below,  after  a  careful  exam- 
ination of  the  testimony  on  the  subject,  came 
8S  US 


thmt  ft  WH  to  be  baUercd,  Hid 
on  princ^MllT  upon  It  We 
I  mM  oonclndiKL  It  It  tne 
Sot  mu  nttde  to  bnik  donrn 
tbe  infDCtiM]  wUnoMi,  SmiOi 
Lee;  and  It  WW  ptetqr  deerty 
.  ooold  be  klBniied  doo^mtaiT 
latacten.  BatlbeoomiduiMiita 
I  Jibing  BolMtaiitiaDy  tOttAiDg 
'or  tnSli  and  yenatj,  or  that 
be  beUered  mKkroalh.  Be- 
r  in  wfaich  their  teetimonfWM 
di  tliey  bore  the  test  of  a  ioids- 
OH  ftTMnifiatiofi  tmds  to  cive 
trntli  of  tbeinUlemeDta.  And 
■out  a  good  deal  of  canobon- 
e  alleged  identical  plates  iraa 
le  jewder  irho  made  H,  bring 
B,  recognized  H  and  said  that 
>de  two  of  them;  and  he  oar- 
■te,  and  teattOed  that  Smith 
e  tobacco  wliich  he  s^d  had 
Ith  the  plate,  and  whidi  ap- 
een  so  marked.  HetcaU ,  ooe 
lant^  witneases,  also  states  on 
1  that  be  had  seen  <me  or  two 
x'%  name  impresed  on  it.  which 
mted  to  be  bis  work,  and  that 
vlSTO.  HuddkatJn,  the  sheriff 
stifled  that  he  iad  purchased 
m  Smith,  slxnit  UuU  time,  with 
pressed  upon  it.  Thefactlhat 
¥>t  Dsed  to  a  great  extent,  and 
more  public  nodce.ls  expIaiDed 
cts  that  Smith's  manulactare 
extent,  and  that  his  eatabUsh- 
tnthe  internal  revenue  offloers 
1876,  in  conseqnence  of  sales 
been  made  by  Mm  wlttaoui  Uie 

the  alleged  procen  of  Smith  is 
the  evidence,  and  that  the  de- 
I  ml^t  be  rested  on  his  antid- 
mplaJnanta'  ioveutioD. 
gcesaiy  to  relj  on  this  branch 
te;  Leaving  the  evidence  in 
.'s  process  out  of  the  case  the 
t  the  time  of  Uiller  and  wor- 
[orapatent,  as  already  pointed 

0  leave  no  gronod  for  its  Issue, 
hev  do,  at  moet,  than  to  appiv 
aidng  tobacco,  which  was  sl- 
1,  to  the  same  tobacco  at  a  later 
ess  of  manufactureT  Did  this 
patentT  According  to  the  ml. 
in  Pa.  S.  R.  Co.  \.  LoeomoHn, 

I U.  8. 490  [Bk.  88.  L.  ed.  223]. 
It  be  answered  in  the  negative, 
idaely  in  point  The  contriv- 
[  the  can,  In  Kninding  a  curve, 
motion  so  as  to  connleract  the 
rtfrom  the  track,  had  beoi  ap- 
r  can  but  not  (o  locomotiTes. 
w  in  that  ca8e,obialD(id  apatent 

1  same  device  to  locomotiveB. 
latent  to  be  void  and  held,  in 
at  "  The  application  of  an  old 
ae  to  a  similar  or  anaioKOus 
change  in  the  manner  of  ap- 
resnlt  subetantiallj  distinct  in 
)t  Bonain  a  patent,  even  if  the 
dt  has  not  before  been  contem- 
here  to  that  ruling;  And  the 


BK  UnRD  Statu.   '  Oor.  'i^u^ 

priociide  involved  in  it  b  fatal  to  the  patent  two 
under  coDBderation. 

TheitamofOu  Oireuil  Oavrt  it  afflrmtiL 

JaBos  H. UbKtaatr, Oerk,  Snju. Oomt, D.S 


BAZONVILL£  MLLU,  Ftff.  t»  Brr., 


of  Mo«nl^iptk 
of  Ci«TBm. 

t  wSenOMiD . 

aartoAowedtba  vahM  to  b«  above  twdve  cent 
|Mrpoamd,niabeldtobe  nbleat  noder  the  nat 
nteatoadntrof  sbcoentsper  pound.  Ism  10  pp 
ceDRim,  ahhonsh  at  the  time  of  iblpiiKnt  Ui> 


BtoMment  of  the  case  by  Mr.  JvMU*  M»< 
tlwwfli 

This  is  an  action  brouj^t  by  the  plaintiff  I 
enor  10  recover  duties  on  certain  imponatloc 
of  wool,  alleged  to  have  been  illeeallj  aasesaed 
in  which  Judgment  was  rendered  for  Ibe  di 
fendaot.  brought  here  for  review  by  this  wr 
of  error. 

In  the  circuit  court  Judgment  was  renders 
upm  an  agreed  statAment  of  facta,  set  out  i 
the  mcord,  ae  follows; 

The  plahitiff,  in  August,  1878,  imported  tnt 
the  Port  of  Boston  from  Romrio,  by  the  bar 
T^oz,  824  bales  of  unwashed  Coraova  -wm 
and  entered  it  in  bond.  It  subsequently  -will 
drew  the  same  for  consumption.  The  defem 
ant.  as  Colieckir  of  CuBloma,  aaaened  and  u 
acted  of  the  plaintiff  a  duty  of  six  cents  p< 
pound  less  10  per  centum  on  this  wool  upn 
ue  appraisement  be  hereinafter  set  forth,  'n 
pl^ntlff  clumed  that  this  wool  was  oqIt  \ 
gaily  liable  to  a  duty  of  three  ccola  per  pouo 
less  10  per  centum,  and  paid  the  ertra  tbn 
cants  per  pound  under  due  prote^,  and  aeaaoi 
ably  a[^)ea]ed  to  the  Secretary  of  IheTreasur 
who  affirmed  the  decision  and  action  of  XX 
defendant.  In  due  time  and  in  conformity  ' 
law  plaintiff  brought  this  action  to  recoTer  tl 
extrathreecentsperpoundleMlOperceatUD 
The  pleadings  may  be  referred  to.  An  it  a 
peara  by  the  invoice,  this  wool  was  bought 
Koauio  on  the  28th  day  of  March.  187S,  ai 
was  shipped  at  Bosario  on  board  The  Veil 
for  Boston  on  the  Bth  day  of  June.  1B78,  ai 
tbe  invoice  was  sworn  to  before  the  actii 
United  States  Consul  on  the  Oth  day  of  Jur 
1878.  Rosario  was  the  last  port  from  wlien 
It  was  exported  to  the  United  States,  and  it  v 
invoiced  there  and  entered  at  the  custom  hou 
in  Boeion  at  the  price  paid  Ua  it  in  the  ct 
rency  and  weight  in  whldi  it  was  bou^ 
which,  upon  being  reduced  to  United  St»i 
11  tt  II. 


port  or  pl&ce  whence  exported  to  the  United 
Dtatea,  mcludtng  chorgea  in  mch  port,  ehtll 
exceed  twelve  cents  per  pound,  tbe  du^  shall 
be  siz  cents  per  pound." 

If  the  court  shall  be  of  opinion  upon  ttie 
foregoing  facts  that  said  duty  was  UlegalW  as- 
sessed and  exActed  of  the  plaintiff,  then  judg- 
ment shall  be  entered  for  tbe  plaintiff  tor  an 
amount  egunl  to  one  half  of  the  duties  paid 
in  gold,  with  Interest,  to  be  ascertained  by  an 
assessor  to  be  appointed  b;  the  court,  and 
coma.  On  the  contrary,  ittlie  court  shall beof 
opinion  that  thedutvwasproperlyaBseHsedand 
exacted,  judgtnent  shall  be  entered  for  the  de- 
fendant, with  costs. 

Mr.  ChurlM  ZiOTl  Woodburr,  for  plaint- 


Mr.  Jiutice  HktUiewa  delivered  the  opin- 
ion of  the  court: 

The  duties  chargeable  upon  the  Importations 
in  question  were  levied  and  collected  under 
section  lof  the  Act  of  March  3,  1867,  "to  pro- 
vide increased  revenue  from  imported  wool  and 
for  other  purposca."  14  Stot.  at  L.  6fi9,  It 
provides  that  "  from  and  after  the  passage  of 
this  Act,  in  lieu  of  the  duties  now  imposed  by 
law  on  the  articles  mentioned  and  embraced  in 
this  section,  there  shall  be  levied,  collected  and 
paid  on  all  unmanufactured  wool,  hair  of  the 
■Ipacs,  goBt.  and  other  likeaDlmals,  imported 
from  foreign  countries,  the  duties  hereinafter 
provided."  For  the  purpose  of  fixing  the  duties 
to  be  charged  thereon,  the  articles  mentioned 
are  divided  Into  three  cIbbscs,  as  follows:  class 
l,clothing  wool;  class  2,  combing  wools;  class 
8.  carpet  wools  and  other  similar  wools,  the 
last  being  "such  as  Douskol,  Dadvc  South 
American,  Cordova,  Valparaiso,  native  Smyrna, 
and  Including  all  such  wools  of  like  character 
as  have  been  heretofore  usually  imported  into 
the  United  Btates  from  Turkey,  Greece,  Egypt, 
Syria  and  elsewhere."  The  importations  af- 
fected by  this  suit  were  of  this  class.  It  was 
tuither  provided  that  "Upon  wools  of  the 
thlnl  class,  the  value  whereof  at  the  last  port 
or  place  whence  exported  into  the  United 
Slates,  excluding  charges  in  such  port,  shall  be 
twelve  cents  or  less  per  pound,  the  duty  shall 
be  three  cents  per  potrnd;  upon  wools  of  the 
same  cbus,  the  value  whereof  at  the  last  port 
at  place  whence  exported  to  the  United  Statee, 
excluding  charge*  la  such  port,  shall  exceed 
twdve  cents  per  pound,  the  duty  ahall  be  ilx 
cents  per  pound. 

^  tbe  Act  of  June  6, 1872,  17  Slat,  al  L. 
230,  S  3,  the  duties  on  wool  imposed  bv  the  Act 
of  1687,  among  other  things,  was  reauced  10 
per  centum  of  *uch  duties. 

A*  the  value  of  the  wool  in  qnestion,  at  the 
last  port  or  place  whence  exported  Into  the 


rthcM  prov 
it  would  be 


KOTemeaezctudvelyliiytheMMOtlaoa.  Butai 
the  wool  waa  bought  in  Beaailo,  and  waa 
shipped   from   Ibere  to  tba  United   Buus, 


Co.  T.  LiftSBSttoEit.  B-10 

him  to  the  plain  tilT,  sod  annexed  the  transfer  to 
hia  certiflcale,  and  delivered  both  to  the  plolnl- 
ifl;  and  that  on  December  IS,  1678,  the  plaiD^ 
1ft  tendered  ihem  to  the  defendant  Corpora- 
tion, and  dulj  demanded  that  the  transfer  be 
recorded  on  ita  books  and  a  new  certilicale  is- 
sued to  him. 

The  defendant  Corporation  introduced  com- 
~  itent  and  uncoo  troverted  evidence  that  on  May 

:,  1876,  it  brought  an  action  axi^nat  George 

,  Stetson  on  a  debt  due  to  It  ncta  hfao,  and 
duly  attached  these  shares  on  me*r>»  process 
and  afterwards  obtained  Judgment  and  execu- 
tion, under  which  the  shares  were  levied  on  and 
sold  to  the  defendant  in  I4ovember,  1ST8. 

To  meet  this,  the  plaintiff  ofCered  evidence 
tending  to  show  that,  before  the  attachment 
an  agent  of  the  plaintiff  informed  a  director  of 
the  aefeodnnt  Coiromtion  of  the  transfer  (o 
the  plaiotiB.  and  tbat  the  plaintiff  wanted  the 
Cotporation  to  hDOW  It;  and  the  director  men- 
tioned it  to  Nabum  Stetson,  the  d^endanft 
treasurer,  clerk  and  business  agent. 

The  defendant  took  no  objection  to  the  ad- 
mission or  EulScienc;  of  this  evidence,  Otber- 


prove  a  notice  to  said  Nahum,  or  to  nut  him  on 
uie  Inquiry  whether  said  shares  had  oeen  trans- 
ferred to  tne  plaintiff,  vet  no  such  notice  was 
effectual  to  deprive  the' defendant  of  the  right 
as  creditor  to  attach  said  shares  as  the  proper- 
tj  of  said  Qeorge  B.  Stetson,  under  the  statutes 
of  the  State  of  Massachusetts." 

The  court  declined  so  to  rule:  and  instructed 
the  jury  "tbat  if  they,  upon  the  evidence,  bo- 
lieved  that  said  Nahum,  being  the  treasurer, 
clerk  and  business  agent  of  the  Company, 
knew  or  had  notice  that  said  George  B.  Stetson 
had  conveyed  said  shares  to  the  plaiDtiff,  prior 
to  said  attachment,  the  ptalntitf  was  entitled 

To  this  instruction  the  defendant  excepted 
and,  after  verdict  and  Judginent  for  the  plaintiff, 
tendered  a  bill  of  exceptions  which  was  al- 

The  principal  question  argued  by  counsd 
and  the  only  one  presented  by  the  bill  of  ex- 
ceptions for  decision  Is,  wbether  a  transfer  for 
valuable  consideration,  of  shares  In  a  Massa- 
chusetts manufacturing  corporation,  not  re- 
corded as  required  by  the  Statute  of  Klass^ 
cbusetts  of  1 670,  chap.  2^1,  g  26.  is  valid  against 
a  subsequent  attachment  by  a  creditor  tuving 
knowledjge  or  notlceof  the  transfer. 

That  statute  provides  tiiat  "  Shares  may  be 
transf  ened  by  the  proprietor,  by  an  instrument 
In  writing  under  Us  hand,  which  shall  be  re- 
corded by  the  clerk  of  the  corporation  in  a  book 
to  be  kept  for  that  purpose;"  and  "the  pur- 
chaser named  in  such  instrument  so  recorded 
shall,  on  producing  the  some  to  the  treasurer 
and  delivering  to  turn  the  former  certificate,  be 
entitled  to  a  new  certificate."  These  provisions 
were  re-enacted  in  the  Public  Statutes  of  Mot- 
■achusettsof  1863,  cliap.  10S,  S  80;  and  similar 
provisions  had  existed  dnce  1809.  Mass.  Stat 
1808,  chap.  Hr,.  %  i;  1829,  chap.  OS,  §  4;  a  S. 
1880,  chap.  S8.  @  13;  Stat  1816,  chap.  iS,  g  1; 
Gen.  Stat.  1860,  chap.  60,  g  18. 

By  a  series  of  decisions  of  the  Supreme  Ju- 
dicial Conn  of  Massachusetts,  on  which  the 
plaintlS  in  error  relies,  it  has  been  held  tbat 


OUL  T.  PaLXKK. 


0*  immIiIii  As  no  compUlnta  were  made  on 
tki  Mcond  kppokl  ftbout  tbe  t«niu  of  lale  or 
tk  maoK  in  which  the  nle  wu  to  be  nude, 
Hvmiquitarixbtlo  the  cooit  to  follow  tbe  old 
dauee  bi  thoae  paiticalan,  which  hai  been  mb- 
tMtiallj  doDA.  Aa  tlte  apped  wm  taken  foe 
tk  Kde  porpoee  of  coirecung  tbe  deicrlpdon, 
fc  TM  proper  to  construe  themutdkUnsin  ef- 
fas  nfltfihig  mora  than  en  order  for  such  a  cor- 
Mtiaa,  keTlng  tbe  remainder  of  the  decree  to 

Tbe  deoce  iq>on  tbe  mandate,  although  ren- 
iati  ai  Bcnenl  term,  wae  etiU  tbe  decree  of 
Ifee  SapRme  Court  of  the  IMatiicL  Biehatdt  v. 
JtateU,  118  U.  8.  540  [Bk.  38.  h.  ed.  11831; 
Md  tte  order  on  the  trustee  to  report  his  sale 
to  ibk  eonrt  on  woA  no  Injury.  The  order  to 
lake  poMBMion  waa  part  of  the  original  decree; 
wd  IB  BO  objection  waa  taken  to  It  on  tbe 
famcr  aiipeak.  It  ought  not  to  be  permitted 


limtDffie  what  waa  called  a  "  mippletDental 
UQ  *  but  which  waa  In  really  a  supplemeiftal 
■nrar  to  ilw  original  bill,  setting  up  new  de- 
growing  out  of  matten  occurring  since 
.  . «>., Ij&nled. 


ttecripnal 


TUs  was  properly  < 
ras  left  in  that  court  to  grant 

The  order  of  this  oonit  was  in 

Act  to  Oder  (be  predae  decree  which  haa 
itm  Bflda.  If  staioe  tlie  original  decree  the 
Uto  btcn  been  paid  or  anTthiog  else  has  hap- 
■aed  wUefa  makea  it  Improper  to  carry  the 
«cne  into  executioo,  resort  most  be  had  to 
W  aMt  form  of  original  proceeding  appropriate 
to  nlief  oa  Uttt  aooount  It  cannot  be  done  by 
wiyofdetenseliefore  decree  upon  OUT  mandate. 
TW  ordo- of  thia  conrt  place*  the  case  where  It 
«oaU  be  if  the  original  decree  bad  l>een  what 


m  R.  MeKmaoBT,  aerk.  Bop.  Court,  U.  B. 

ABA  C.  CALL.  Appt., 

HEHBT  H.  PALUEIl 

Bee  B.  a,  lb 


^ 


ntes  agalnrtasntr.  tbe  latter  ti  natmagalar  nMirl> 

"^  [So.  «7.] 

Arffwd  Not.  18,  ISSS.    Dteidai  Seo,  U,  188$. 

APPEAL  from  tbeOlrcuit  Court  of  tbe  United 
States  for  the  District  (d  Iowa. 

Statement  (rf  the  case  by  if>.AuMs«  Woodsi 
Tlila  wu  a  nit  in  equity  brought  by  Hentr 
H.  Palmer,  the  appellee,  against  Asa  0.  Call, 
the  appellant,  to  lorecloee  a  mortgage  on  tbe 
land  of  the  latter  given  by  him  to  secure  Us 
-?la  for  (11,000. 
The  reoord  disclosed  the  toUowing  facta:  Al- 


-- ,  at  Bmmetabunr, Iowa.    Hebadiabis 

hand*  for  inrestment  $10,000  belonging  to  his 
relative,  oob  His.  Davidson.  Call  applied  in 
writing  to  Bumham,  Ormsby  &  Co.  for  a  loan 
of  110,000.  Soon  after  tbe  application  wis 
made  0^  met  Bumham  at  Emmetsbuig.Iowa, 
and  they  sntered  upco  a  treaty  for  the  loan. 
Bumliam,  thinking  Call's  propodtloQ  to  be  a  fa- 
vorable one.decided  to  accept  it  for  Ui>.  David- 
son; and  after  his  return  to  Illinois  sent  tbe 
money  to  Bombam,  Ormsby  A  Co. ,  at  Emmets- 
burg,  to  be  lent  to  Call  on  tbe  terms  prc^tosed 
t^btm.  Bumham,  Ormst^  ft  Co.took  the  note 
of  CaU  dUed  in  November,  1873,  for  (10,000, 
payable  to  A.  C.  Bumham,  or  order,  on  No- 
vember I.  1S7B,  with  10  per  cent  InterfM,  j>  ~ 


able  setm-annoally,  which  Call  secured  ^  a 
mortgage  on  certain  of  his  real  estate  In  Iowa. 
Call  received  from  Bomham,  Ormsby  &  Co. 
$8,000  for  his  note,  they  retaining  (2,000  as  a 
compensation  for  their  services  u  nwDtlatIng 
the  loan.  No  part  of  thistom  waspautoHrs. 
Davidson;  she  did  not  know  that  It  had  been 
deducted  from  the  (10,000  lent  by  her  to  Call, 
and  she  never  authorized  Bumbam  tir  Boro- 
ham.Ormst^  ft  Co.  to  lend  her  money  at  agreat- 
errele  of  Interest ttian  10  per  cat,  or  to  retain 
any  commission  or  bonus  out  of  the  sum  leuL 
In  short,  she  received  no  benefit  from  the  usury 
and  bad  no  knowledge  of  it  A.  C.  Bumham 
held  the  note  as  the  agent  and  trustee  of  Hta. 
Davidson,  but  subjed  to  ber  control.  After- 
wards the  appellee.  Palmer,  who  lived  in  New 
Jersey,  bought  of  Bumham  tbe  (10,000  note 
tA  Call,  with  five  coupon  notes  of  (isoo  each, 
not  then  due,  given  by  the  latter  tor  interest 
thereon.  The  notes  were  indorsed  by  Bum- 
ham to  Palmer  in  September,  1878,  and  Palmer 
paid  therefor  in  cash  to  Bumham  for  Mis.  Da- 
vidson the  face  of  tbe  principal  note,  (10,000, 
and  tbe  accrued  Interest  In  this  purohase 
Palmer  acted  for  himself  without  the  Interven- 
tioa  of  any  agent  whatever. 

On  November  18,  18TS,  the  principal  note 
bring  past  due,  Call,  in  order  to  raise  monej  to 


pay  It,  applied  in  writing  to  Barabain, Ormsby 

ftCo,  to  lend  him  (ll.OOOfor  Ave  years.  They, 

agents  of  Palmer,  agreed  to  loan  Call  tbe 


onev.  They  took  his  note,  dated  November 
1,  18TB.  for  (11,000,  payable  to  the  order  of 
Palmer,  on  Novemtierl,  1880.  with  10  per  cent 
Interest,  payable  semi-annually,  secured  by  a 
mortgage  executed  by  CaU  on  his  lands  in 

The  consideration  for  tbe  note  was  as  follows: 


which  be  had  purcnaaed  from  lut.  Davidson 


^ 


3m.  ^I'imijc's'biftcliapterstelltte 
»-  o  Ti  <  eai  "iK  pioper 
ji  f  *ii  zaiitL  au  Tt.Luui  soiice  (tf  any  omri- 

.^iiA^flrt  -%  J'JU€if,   ^  Tl  3.  9R'  PmtS  -r  ^^  ■mumi  ir  Ibp  •^oosuecuioa  paid  br  him 

iBSSc  iMr  ^  7^  T>rc:.  I  rFrTT  ^^  ^^'^^  Tmnraut  «» ^tw  iminiDt  of  tbe  prin> 

"     nK  T  Wtaad,  XT   3«rr»  ▼  '^nwi  aii'iiip^  rai  tw  ^siae  nay  berecorered  oC 

i  Hmm  4#;  'Zxmjyt^  T   JfrJ^,   >  ' j**  i;«ir«Qr  jl  im  irn;w?r  *«ctwn  biifbre  any  coujrt 

*^   TTntfinrrrr  t.  Pvitm,  11*  uji«%  i^-  3«'"atf'  ^ffimrwWTt   nmtticuwn, ' 

^  3!adk.  13.^  »:rf  "Sg^  '*'*  c^  rf  nTiniira  *1ba  uider  tbese  sectioo^ 

:f  -im  ^irnm  ^rwa  ip  *e  TMoniiiim  »,i*  tiui  *»  *rrj«rr>«.  uic  unnimstefcd  by  tbe  Sapreme 

"     imscaak  ^ntfut^  /^r  ff^ff^  '^  Jfc^  Iiicnfimu  ami  U»  ixXe  taken 
rr  ■  b  li^  BuuuMsr   *^i^nf*in€,  \wx:in.  lukBL  in  tiM  mune  of  Bura« 


^  4ait  MwBdi.  m  *5:  »I,  »i  «iKh^yr'  «*5d  «  her «Bt-  iL 3iflttiii«:  the  k»n,  U  do«« 

~  ittoKT.  Ab:^,  A  T,  R:^;;  o^  f/>now  tldfi  X::^  Dtsnttara  ts  char^cait>l« 

f  H  ^  ^M  saft  '  with  makiiie  a  3jcr:ini»  contract    It  was  smi«l 

<tf  ^iwm  aeli  apoB  Ae  crf^nal  ^  ««•  ccwt  in  Bmyk  f  C^tOai^ntm  v.  Wi^^^ 

wfthool  RfeniK«  to  i0ifA«r,9Pec.»TlSir.S^hk9lL.ed.  170, 17X]^ 

BSf  sobiemKotJT  "That  in  caomxwsx  ih«  nrnj  hi«a  the  uasia- 


[lOOI 
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■vara. i IowB» a»;  «iwt»  t,Ow>.  «•  equaflj  ^ipiicable  here)  \ 
B;libjjaBaT,  awfc,17Iowa,44l;.o<tiry,  within  the  prohibtfHMs o* 
▼.  £«;  4  IowB»  4M;  W^emekr.  Bowe,  15 1  iMrt  be  an  faitentioo  knowuiriT 


for  appfPf>ft 


theeonrt: 


I  contract  on  its  face  ia  for  kgal  iaAeieat 
there  it  must  be  pvored  thai  there  was  aoi 
of  I  nmt  agreementor  derkse  orahifitoooTer 
I  aiid  that  it  waa  in  the  foil 
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It  lis  duUl  think  proper;  but  no  mch  amnesty 
ihiU  have  effect  imlest  the  conditions  thereof 
•hsU  be  complied  with. 

Sec  7.  That  the  issue  of  bigamous  or  polyg- 
MMMis  marriaxes,  known  as  Mormon  mar- 
rii^ai,  in  cases  in  which  such  marriages  liave 
bteo  sdemnixed  according  to  the  ceremonies 
I**^  of  tiie  MotmoD  sect,  in  any  Territory  of  the 
Uihed  StetBB,  and  such  issue  shall  have  been 
bom  before  the  first  day  of  January,  Anno 
Jkmini  18BB,  are  hereby  legithnated. 

Sec  8L  Thatno  p<dygamist,  bigamist  or  any 
poioo  cohabiting  with  more  than  one  woman, 
nd  no  woman  cohabiting  with  any  of  the 
described  as  aforwaid  in  this  section, 


pCDdlS 

ksarl 


_  say  Territory  or  oUier  place  over  which  the 
Calted  States  haTS  ezdusiye  jurisdiction,  shall 
be  entitled  to  Tote  at  any  election  held  in  any 
sBcfa  Territory  cr  other  place,  or  be  eligible  for 
elecckm  or  ia>pointment  to  or  to  be  enUtled  to 
hold  any  office  or  place  of  public  trust,  honor 
or  emolnment,  in,  under  or  for  any  such  Ter- 
ritory or  place,  or  under  the  Unitea  States." 

Sectkm  9  of  the  Act  contains  proviBions  de- 
dsring  Tacant  registration  and  election  offices, 
tad  enacting  that  persons  shall  be  appointed 
to  eiecnte  those  offices,  by  a  board  of  five  per- 
Boas,  which  is  directed  to  canvass  votes  to  be 
Rturaed  to  it  for  members  of  the  leffislative 
MRosbiy,  with  the  proviso  *'  that  said  board  of 
Ave  penoos  shall  not  exclude  any  person  other- 
vaedlgftle  to  vote,  from  tbe  pous,  on  account 
flf  say  opinion  such  person  may  entertain  on  the 
mbjBCX  of  liigamy  or  polygamy;  nor  shall  they 
fcfw  to  coont  any  such  vote  on  account  of 
ihe  opinion  of  tbe  person  casting  it  on  the  sub- 
ject oC  binmy  or  polyganoy." 

The  iDdictmeDt  agunst  Cannon  was  as^  fol- 
Iowb:  "Tbe  grand  Jury  of  the  United  States 
«f  A^»***^  within  siid  for  the  district  afore- 
wM,  in  tiie  Territory  aforesaid,  being  duly 
~  and  sworn,  on  their  oaths  do  find 
L;  that  Anjpis  M.  Cumon,  late  of  said 
L,  in  tbe  Territory  aforesaid,  to  wit :  on 
Cbt  tort  dMf  ci  June,  in  the  year  of  our  Lord 
ttBS»  sod  oo  divers  other  days  and  continu- 
mitf  between  the  said  first  day  of  Jime,  A.D. 
I4SC  sod  tbe  first  day  of  February,  A.  D. 
IM,  at  tiie  County  of  Salt  Lake  and  Territory 
flf  Ctab,  did  unlawf^ly  cohabit  with  more 
lan,  to  wit :  one  Amanda  Can- 
B  Md  ooe  Clara  C.  Mason,  sometimes  known 
Cfasm  C.  Cannon,  against  the  form  of  the 
of  the  said  United  States  in  such  case 
and  provided,  and  against  the  peace  and 
Aoltyflf  tbe  same." 

The  defieodant  pleaded  not  guilty,'  and  the 
mm  VM  tried  in  April,  1885,  resultingia  a  ver- 
Aet  of  guilty,  and  a  Judgment  impocmng  a  fine 
«f  ftW,  ioqvisooment  in  the  penitentiary  for 
and  further  Imprisonment  till  the 
<d  the  fine. 

the  Jury  was  empaneled  and  sworn, 

the  pfoaeootion  had  called  a  witness,  the 

objected  to  the  giving  of  any  evi- 

_  ler  the  indictment,  -m  the  ground 

the  iniBcCnient  was  defective  and  did  not 

crimhial  offense,  nor  any  offense 

estates  d  the  United  States,  nor 

deanlbfd  in  the  statute,  either  in 

words  or  equivalent  words,  and 

not  show  that  the  person  charged 


was  a  male  pcrsoii;  and  was  Insufficient  u,  war- 
rant a  verdict  or  support  a  Judgment  of  con- 
viction. The  court  overruled  me  objection, 
and  the  defendant  excepted.  The  following 
proceedings  then  took  place,  as  shown  by  the 
Dill  of  exceptions: 

Clara  C.  Cannon,  a  witness  called  for  the 
prosecution,  was  sworn,  when  the  defendant 
renewed  the  said  objection  to  the  indictment, 
with  a  Uke  ruling  by  Uie  court  and  a  like  ex- 
ception. The  witness  testified  as  follows:  "My 
full  name  is  Clara  C.  Cannon.  I  know  tbe 
defendant.  I  have  been  his  wife.  I  was  bis 
wife.  I  was  married  to  him  about  ten  years 
ago,  and  have  since  lived  at  346  First  South 
Street,  Salt  Lake  Ci^.  I  live  there  now,  and 
have  lived  in  the  same  house  since  shortly  after 
I  was  married.  The  defendant  has  lived  in 
the  same  house  part  of  the  time,  and  in  the 
same  house  during  the  past  three  years.  I 
have  one  living  chUd,  which  is  a  child  of  that 
marriage,  bom  January  11,  1882.  I  have  had 
two  other  children  by  that  marriage,  both  born 
before  the  living  one.  In  this  house  I  occupy 
two  rooms  on  we  ground  floor,  a  parlor  and  a 
dining  room,  on  the  east  side.  My  kitchen  Is 
back,  not  attached  to  my  part  of  the  house.  I 
have  occupied  this  part  of  the  ground  floor 
since  I  flrst  went  to  five  in  the  house.  There 
Is  a  hall  running  through  the  house  on  the 
ground  floor,  ana  the  rooms  I  occupy  on  that 
noor  are  on  Uie  east  side  of  the  hall.  I  know 
Amanda  Cannon.  She  has  lived  in  the  same 
house  that  I  live  in  during  the  past  three  years. 
She  has  occupied,  on  the  ground  floor,  two 
rooms  on  the  west  side  of  me  hall,  beside  her 
kitchen,  which  is  attached  to  the  back  of  the 
main  building,  and  is  not  the  kitchen  I  use.  I 
suppose  Amanda  Cannon  is  defendant's  wife. 
I  have  heard  him  speak  of  her  as  his  wife,  as 
Mrs.  Cannon,  and  she  has  lived  in  the  house 
ever  rince  I  went  to  live  there.  She  has  nine 
children,  I  think.  During  the  past  three  years, 
I  think,  all  her  children  have  been  living  there 
at  home,  but  not  all  the  time.  My  little  child 
lives  with  me  in  my  part  of  the  house;  I  mean 
the  child  of  this  marriage.  The  children  of 
Amanda  Cannon  live  with  her  In  her  part  of 
the  house.  During  the  past  three  years  and  prior 
to  the  month  of  February  in  tlm  year,  the  de- 
f  endM[it  has  been  in  the  habit  of  taking  his  meals 
with  me,  in  my  part  of  the  house,  a  portion  of  the 
time,  about  one  third  of  the  time.  There  were 
stated  intervals;  he  took  his  meals  with  me 
every  third  day;  with  me  and  my  children. 
I  have  a  son  and  daughter  grown  up,  and  two 
orphim  children.  He  took  his  meals  with  me 
and  the  child  of  this  marriage  and  the  other 
children  every  third  day.  He  took  Ids  meals 
wiUi  Amanda  Cannon  and  her  family  one 
third  of  the  time.  He  took  all  three  of  bis 
m^dswith  me  every  third  day,  on  week  days, 
and  on  Sunday  morning  he  bad  breakfast  at 
my  house;  that  is,  he  took  his  meals  with  me 
two  days  of  each  week,  and  also  his  breakfast 
Sunday  morning,  which  made  one  third  of  the 
time.  On  Sunday  he  took  Ids  dinner  at  Sarah's, 
and  his  supper  at  Amanda's.  There  are  four 
rooms  on  the  second  floor  of  the  house  used  as 
bed  rooms:  and  a  halL  with  two  of  the  rooms 
on  either  side  of  it  'um  rooms  open  into  the 
halL    During  Uiepast  three  years  I  haveoccu 
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Objected  to.  Objection  sustained,  and  do- 
feodant  excepted  to  the  rnlinff. 

Tbe  prosecution  here  rested. 

George  M.  Cannon  recalled  for  farther  cross 
cxamhtatlmi;  the  substance  of  what  my  father 
Mid  aboot  Ids  marriage  to  Sarah  and  Amanda 
CannoD  was,  that  he  married  them  at  the  same 
time.  He  said  he  married  them  prior  to  any 
Act  aainst  polygamy,  and  when  he  considered 
Itl^pd.  He  pertutps  stated  the  year,  but  I  don't 
al  present  recollect  it  I  am  in  my  twenty- 
fomthyear. 
W  Claxm  C.  Cannon  recalled  by  the  defendant 
and  tertified:  I  am  a  member  of  what  is  called 
tbe  Qiurdi  of  LatterDay  Saints,  and  I  have 
been  a  member  for  twenty-four  years.  The  de- 
tedant  is  also  a  member  of  that  church.  I 
doot  know  how  Ions  he  has  been  a  member, 
bat  it  is  ever  since  1  first  knew  him.  Mrs. 
Amanda  Cannon  is  a  member  of  the  same 
cfaurcfa.  and  has  been  since- 1  first  knew  her; 
that  is,  thirteen  years. 

Q.  Was  Mrs.  Amanda  Cannon  married  to  the 
defendant  prior  to  your  marriage  to  him? 

Objectea  to  by  counsel  for  protocution  as  ir- 
rderant  and  immateriaL  Objection  sustained, 
and  defendant  excepted  to  Uie  ruling. 

Defendant's  counsel  then  made  tiie  foUow- 
hg  <^er  of  proofs:  "We  offer  to  prove,  by  this 
SM  other  witnesses  to  be  called,  that  Amanda 
Cannon  was  married  to  the  defendant  before 
tbe  marriage  with  this  witness;  that,  prior  to 
the  passage  of  tbe  Edmimds  Law,  he  had  al- 
•ercately  occupied  the  sleeping  room  and  bed 
of  each:  that  each,  with  her  family,  occupied, 
and  still  occupies,  separate  apartments,  includ- 
fag  separate  dining  rooms  and  kitchens;  that 
alSer  tbe  EdmuxSs  Law  had  passed  both 
HoQses  of  Congress,  and  before  its  approval 
by  tbe  President,  the  defendant  announced  to 
wiioess,  Amanda,  and  their  families,  that  he 
did  not  intend  to  violate  that  law,  but  should 
liTewTthiD  it  so  long  as  it  should  remain  a  law, 
sad  at  tbe  same  time  assign  his  reasons  for  so 
doinr;  and  thereafter  ana  during  the  times  al- 
fegeo  Id  tbe  indictment  he  did  not  occupy  the 
iDaoM  or  bed  of  or  have  any  sexual  intercourse 
with  tbe  witness,  and  to  this  extent,  by  mutual 
•grecment,  separated  from  the  witness;  that, 
during  all  the  time  mentioned  in  the  indict- 
nem,  tbe  two  families  have  taken  their  meals  in 
their  respective  dining  rooms;  that  defendant 
^m  taken  his  meals  with  the  witness  and  her 
fiBifly,  in  her  dininf  room,  two  or  three  days 
vk,  baa  provided  for  the  support  of  the 
and  ber  family  distinct  mm  other 
and  allowed  them  to  occupy 
apartments  in  the  same  house  occu- 
pied by  bim  and  Amanda,  and  this  is  the  extent 
d  Us  rektiooawith  tbe  witness;  and  also,  that 
lbs  defcDdant  was  financially  unable  to  pro- 
ves a  separate  boose  for  witness  and  her  fami- 
W]  H:  also,  tbat  tbe  witness  and  hei  family  and 
'  and  ber  famOy  are  dependent  on  the 
for  their  support  To  this  offer  and 
paragraph  thereof  the  prosecution  ob- 
JsrtadL  aoa  tbe  oMection  was  sustained  by  the 
and  tbe  defendant  excepted  to  the  rul- 


focwoing  was  all  the  evidence  given  in 

■l    Tbe  court  instructed  the  1u^  as  fol- 

**  Tbe  indictment  in  this  case  chaiges  that 

mm  mftilai'tf,  on  tbe  first  day  of  June,  in  the 


3rear  of  our  Lord  1882,  and  on  divers  other  days, 
continuously,  between  said  first  day  of  June, 
1882,  and  the  first  day  of  February,  1885,  did 
unlawfully  cohabit  with  more  than  one  woman, 
to  wit:  one  Amanda  Cannon  and  one  Clara  C. 
Mason,  sometimes  known  as  Clara  C.  Oftnnon. 
[If  you  believe  from  the  evidence,  gentlemen 
of  the  Jury,  beyond  a  reasonable  doubt,  that 
the  defendSuit  lived  in  the  same  house  with 
Amanda  Cannon  and  Clara  C.  Cannon,  the  wo- 
men named  in  the  indictment,  and  ate  at  their 
respective  tables  one  third  of  his  time  or  there- 
abouts, and  that  he  held  them  out  to  the  world 
by  his  language  or  his  conduct,  or  by  both,  as 
his  wives,  you  should  find  him  guilty.  1  [It  is 
not  necessary  that  the  evidence  should  show 
that  the  defendant  and  these  women  or  either 
of  them  occupied  the  same  bed  or  slept  in  the 
same  room;  neither  is  it  necessary  that  the  evi- 
dence should  show  that,  within  Uie  time  men- 
tioned, he  had  sexual  intercourse  with  either  of 
them.]  I  will  state,  the  law  presumes  the  de- 
fendant innocent  until  proven  guil^  beyond  a 
reasonable  doubt;  that  you  are  the  Judges  of 
the  credibility  of  the  witnesses,  the  weight  of 
the  evidence  and  of  the  facts,  and  if  you  find 
the  defendant  guilty  you  will  say  in  your  ver- 
dict, '  We,  the  jury,  find  the  defendant  guilty 
in  manner  and  form  as  charged  in  the  mdict- 
ment;'  and,  if  you  find  him  not  guilty,  you  will 
say,  'We,  the  Jury,  find  the  defendant  not 
gmlty.' "  No  further  or  other  instructions  were 
given  to  the  luiy. 

The  defendant  excepted  to  the  parts  of  the 
instructions  which  are  enclosed  m  brackets. 
He  also  submitted  the  following  prayers  for  in- 
8tructions,each  of  which  was  separately  refused, 
followed  by  a  separate  exception: 

*'  1.  The  offense  charged  is  that  defined  in 
the  third  section  of  the  Act  of  Congress  entitled 
'An  Act  to  Amend  Section  5352  of  the  Re- 
vised Statutes  in  Reference  to  Bigamy,  and  for 
Other  Purposes,'  approved  March  22,  1882, 
commonly  known  as  the  '  Edmunds  Act' 

2.  That  section  is  applicable  to  Utah  Terri- 
tory, and  provides  that  u  any  male  person  here 
since  Mardi  22, 1882,  has  cohabitea  with  more 
than  one  woman  he  shall  be  deemed  guilty  of  a 
misdemeanor. 

8.  This  section  does  not  apply  to  male  per- 
sons who  have  at  successive  periods  cohabited 
with  lawful  wives,  but  only  to  contempora- 
neous cohabitation  with  two  women. 

4.  Cohabitation  includes  living  together  as 
members  of  one  family,  a  consorting  In  social 
intercourse  and  eating  and  lod£:ing  together. 
They  need  not  occupy  the  same  bed,  but  there 
must  be  an  equivalent  intimacy. 

5.  The  word  '  cohabit '  in  this  section,  is  to 
be  understood  in  a  technical  or  restricted  sense. 
It  does  not  apply  to  all  persons  who  live  wiib 
each  other  under  one  roof  as  members  of  one 
family,  but  only  to  adults  of  different  sexea 
who  five  together  in  the  manner  that  husbands 
and  wives  do,  indudinff  the  intimacy  of  occu- 
pying continuously  or  for  recurrent  periods  Uie 
same  bed. 

6.  (Reouestad  if  the  last  refused.)  The  word 
*  cohabit,^  in  this  section,  is  to  be  understood  in 
a  technical  or  special  sense.  It  does  not  apply 
to  all  persons  of  opposite  sexes  who  live  with 
each  other  under  one  roof  as  members  of  one 
family,  but  only  to  adulta  of  different  sexes  liv- 
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puipoaew ,    -  , 

16.  The  law  presumes  mnocence;  and  there- 
fore  that  all  persons  who  were  »)habtting  when 
the  Edmumls  Law  took  eSect,  oontran  to  the 
provisions  of  that  Act,  then  ceased  to  Jo  to. 

16.  No  fact  in  the  conduct  of  the  defmdmot 
subsequent  to  the  passage  of  the  Edmunds  Art 
can  be  made  m<ve  signincant  of  guilt  in  violet- 
i^  the  section  against  cohsbltadon,  by  teMuo 
ofthe  existence  of  the  polygamous  relaiion  be- 
tween him  and  the  women  mentioned  in  the  in- 
dictment, prior  to  the  pasnge  of  that  statula. 

17.  The  defendant  is  entitled  to  show  hla 
marital  and  parental  status  at  the  time  of  the 
the  passage  of  the  Edmunds  Act,  to  explKin 
his  subsequent  conduct  towards  the  womeD 
meotlonea  in  the  indictment,  and  to  show  an 
innocent  and  laudable  motive  therefor. 

18.  For  this  puipose,  be  may  show  that  bo 
bad  families  of  diildren  bysaid  women  respect- 
ively,  at  and  prior  to  the  passage  of  said  Act; 
that  such  women  and  their  cbudten  had  been 
and  were  still  dependent  on  him  for  their  sup- 
port; that  he  has  continued  since  to  support 
them;  that  he  has  visited  them  for  that 
purpose  and  as  the  father  of  said  children; 
and  that  be  lias  not  had  sexual  intercourse 
with  such  women  since  the  passage  of  a&id 
Act;  and  no  inference  of  cobabitadon  can  be 
drawn  from  the  foct  of  such  relaUons,  from 
the  fact  of  furnishing  support  for  such  mothara 
and  chUdreu  without  living  with  them,  nor 
from  the  fact  of  visiting  ^em,  taking  meala 
with  them,  nor  from  his  living  in  a  sepanue 
■uile  of  rooms  In  the  same  bouse,  belonging  to 
himself,  as  that  occupied  by  them,  if  tnev  oc- 
cupied separate  apartments  and  habitually  lived 
as  a  separate  and  distinct  household;  nor  can 
such  inference  be  drawn  from  all  such  facta. 
They  do  not,of  themselves,  constitute  cohabits- 
tion. 

19.  Therelsnoevidcncehithiscasetendingto 
show  this  defendant  recognized  Clara  C.  Cannon 
as  bis  wife,  or  held  heroutto  the  world  assucli, 
since  the  passage  of  the  Edmunds  Bill,  and 
within  the  dates  named  in  the  indictment;  and 
without  such  proof  the  jury  should  acquit  tbe 
defendant. 

30.  If  the  Jury  And  that  the  defendant  fana 
not  held  out  to  the  world,  and  announced  and 
recognized  as  his  wife,  the  Clara  C.  Cannon 
named  in  the  Indictment,  since  the  passage  of 
the  Edmunds  Bill,  and  within  the  deles  named 
in  the  indictment,  then  they  should  acquit  the 
defendant. 

31.  Sexusl  Intercourse  is  a  necessary  elemoit 
of  die  crime  of  cohabitation;  and  if  the  ]ui7 
find  Uie  defendant  has  not  had  sexual  inter- 
course with  both  Clara  C.  and  Amanda  Can- 
non since  the  passage  of  the  Edmunds  Bin, 
and  within  the  dates  named  in  the  indictment, 
then  they  should  acquit  the  defendant. 

S3.  In  order  to  find  the  defendant  gnil^  ot 
the  offense  charged,  it  mtist  appear  that  tbe 
defendant  had  gone  through  the  forms  of  ninr- 
riue  with  both  of  the  women  named  In  tlw 
intuctment,  Amanda  and  Clara  C.  Cannon; 
118  L.  ». 


CAIQIOir  T.  IJinTED  8TATV0. 


55*80 


it  DOl  aroearisg  in  thii  case  that  he  was 
wrrif<i  to  Claim  C.  Cannon,  the  Jury 
flboold  ttoaait 

St.  If  tMloiy  find  that  there  never  was  the 
farm  of  marriage  hetween  CIbia  C.  Cannon 
mad  fbe  defendant,  they  ahooM  acquit 

M.  Tlieie  can  he  no  conviction  under  the 
iDdictment  in  this  case,  for  the  reason  that  there 
is  oo  cbmne  that  the  defendant  was  ever  mar- 
ried to  citber  Amanda  or  ClarmC.  Cannon,  nor 
amj  charge  that  he  held  out  either  or  both  as 


H 


la  the 


^ 


the  Judgment  the  defendant  appealed 
■opreme  court  of  the  Territory,  which 
d  u;  and  he  has  brought  the  case  to  this 
tfy  a  writ  of  error.* 
Tte  pviocipal  question  argued  at  the  bar  was 
construction  of  section  8  of  the  Act 
of  188£  That  qiiestion  depends  on  the  mean- 
te  of  the  wora  '*  cohabit,*'  in  the  section. 
ne  mc^fiinr  contended  for  by  the  defendant 
is  fitttff  tH  oy  his  offer  to  show  by  Clara  C. 
Mmaooess,  and  facts  to  rebut  the  pre- 
of  auroal  intercourse  with  her,  and 
abeenoe  of  such  intercourse;  and  by 
for  instructions  to  the  Juir,  which 
on  the  view  that  the  word  'NDohabif 
iochides  the  idea  of  having  sexua) 
But  we  are  of  opinion  that  this 
tbe  proper  interpretation  of  the  statute; 
ihmX  the  court  properly  charged  the  Juir 
thttt  tbe  defeiidant  was  to  be  found  guilty  u 
he  fived  tn  tbe  same  house  with  the  two  women 
St  tbeir  respective  tables  one  third  of 
tbne  or  tbereabouts,  and  held  them  out  to 
world,  by  his  language  or  conduct  or  both, 
sad  that  it  was  not  necessary  it 
be  abown  that  he  and  the  two  women 
of  them  occupied  the  same  bed  or 
room,  or  tliat  he  had  sexual 
with  either  of  them.  '^ 

iterpretation  is  deducible  from  tbe 
of  tbe  statute  throughout    It  refers 
to    tbe  relations  between   men  and 
focmded  oo  the  existence  of  actual  mar- 
"  oo  tbe  holding  out  of  their  existence. 
1  Bskes  it  an  offense  foraman  or  a  wo- 
rn ttring  wife  or  husband,  to  marry 
sad  cslbsodi  offense  polygamy.  Sec- 
out  the  man,  and  makes  it  a  mis- 
'for  bim  to  cohabit  with  more  than 
Section  4  provides  that  counts 
all  of  the  offenses  named  in  sections 
1  sad  S  Bsy  be  Joined  in  thesame  information 

This  certainly  has  no  tendency 

Ibst  tbe  cohabitaU<Hi  referred  to  is  one 

of  s  sBsrital  relation,  actual  or  ostensi- 

Is  eectioo  5,  bigamy,  polygamy  and 

eobsbitation  are  classed  together,  and 

S  b  provided  tbst,  in  anyprosecution  for  any  one 
ffir*— *,  it  shsli  be  sufficient  cause  of 
to  s  Juror,  that  he  has  been  living  in 
oe  of  bigamy,  polygamy  or  unlawful 
with  more  than  one  woman,  or 
gaiMj  of  an  offense  punishable  by  the 
or  that  he  believes  it  to  be 
to  have  more  than  one  living 
wife  at  the  same  time,  or  to 
of  cohabiting  with  more 
It  is  the  practice  of  unlaw- 
with  more  than  one  woman 
St;  a  cohabitation  classed  with 
having  its  outward  semblance. 


It  is  not  oo  the  one  hand  meretricious  unmari« 
tal  intercourse  with  more  than  one  woman. 
General  legislation  as  to  lewd  practices  is  left 
to  the  Temtorial  Government  Nor  on  the 
other  hand  does  the  statute  pry  into  the  inti- 
macies of  the  marriage  relation.  But  it  seeks 
not  only  to  punish  bigamy  and  polygamy  when 
direct  proof  of  the  existence  of  those  rdations 
can  be  made,  but  to  prevent  a  man  from 
flauntinff  in  the  face  of  the  world  the  ostenta- 
tion and  opportunities  of  a  bigamous  house- 
hold, with  all  the  outwud  appearances  of  the 
continuance  of  the  same  reli^ons  which  exist- . 
ed  before  the  Act  was  passed:  and  without  ref- 
erence  to  what  may  occur  in  the  privacy  of 
those  relations.  Compacts  for  sexual  noninter- 
course,  easily  made  ana  as  easfly  broken,  when 
the  prior  marriage  relations  continue  to  exist 
with  the  occupation  of  the  same  house  ana 
table  and  the  keeping  up  of  the  same  family 
unity,  is  not  a  lawful  substitute  for  the  monog- 
amous family  which  alone  the  statute  toler- 
ates. In  like  manner,  bigamy,  polygamy  and 
unlawful  cohabitation  are  classed  together  in 
sections  6  and  8  of  the  Act  Sectfon  6  au- 
thorizes the  President  to  grant  amnesty  to  per- 
sons guil^  of  bigamy,  polygamy  or  unlawful 
cohabitation  before  the  passage  of  the  Act 
Any  unlawful  cohabitation,  under  the  laws  of 
the  United  States,  before  that  time,  could  only 
have  been  ostensibly  marital  cohabitation,  for 
the  only  statute  on  the  subject  was  section 
6852  of  the  Revised  Statutes  in  r^;ard  to  b^- 
amy.  Section  8  excludes  from  voting  eveiy 
polygamist,  bigamist  or  person  cohabiting  with 
more  than  one  woman,  and  every  woman  cohab- 
iting with  anv  polygamist,  bigamist  or  person 
cohabiting  wnh  more  than  one  woman.  This 
section  was  considered  bv  this  court  in  Murphff 
V.  Banuey  {ante,  47],  where  Mr.  Jtutiee  Mat- 
thews, speaking  for  the  court,  in  construing 
the  words  '*  bigamist"  and  "polygandst"  in 
that  section,  says  [561:  "In  our  opinion, 
any  man  is  a  polygamiist  or  bigamist,  in  the 
sense  of  this  section  of  the  Act,  who.  having 
previously  married  one  wife,  still  living,  and 
navinr  another  at  the  time  when  he  presents 
himseu  to  claim  registration  as  a  voter,  still 
maintains  that  relation  to  a  plurality  of  wives, 
althou^  from  the  date  of  the  passage  of  the 
Act  of  March  22,  1882,  untfl  the  day  he  offers 
to  r^:ister  and  to  vote,  he  may  not  in  fact 
bnve  cohabited  with  more  than  one  woman. 
Without  regard  to  the  question  whether  at 
the  time  he  entered  into  such  relation  it  was 
a  prohibited  and  punishable  offense,  or  whether 
bv  reason  of  lapse  of  time  since  its  commis- 
sion, a  prosecution  for  it  may  not  be  barred, 
if  he  soil  maintains  the  relation,  he  is  a  biga- 
mist or  polygamist  Oecause  that  is  the  status 
which  the  fixed  habit  and  practice  of  his  living 
has  established.  Ha  has  a  plurality  of  wives; 
more  than  one  woiBsn  whom  he  recognizes  as 
a  wife,  of  whose  children  he  is  the  acknowl- 
edged father,  and  whom  with  their  children  he 
maintains  as  a  family,  of  which  he  is  the  head. 
And  this  status  as  to  several  wives  may  well 
continue  to  exist,  as  a  practical  relation,  al- 
though for  a  period  he  may  not  in  fact  cohabit 
with  more  than  one;  for  that  is  quite  consistent 
with  the  constant  recognition  of  the  same  rela- 
tion to  many,  accomptmied  with  a  possible  in* 
tention  to  renew  cohabitation  with  oneor  mors 
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ne,  In  viol 
I  u  an  additional  pnnishmeDt 
I,  that  he  Is  disfranchised  by 
res8  of  MaKh  22,  1882;  nor 
illy  of  the  offense  as  defined 

the  terma  of  that  Act;  but 
it  some  time  entered  into  ft 
rgamous  relation,  by  a  mar- 
}Dd  or  third  wife,  while  the 
e  ttfU  tUHintainB  it  and  baa  not 
foA  for  the  time  being  he  re- 
bftblttUion  to  but  one.  He 
lain  from  actual  cohabitation 
till  as  much  as  erer  a  bigamist 

He  c&n  only  cease  tobenicb 
ly  and  folly  diraolved  tn  some 
which  we  are  not  called  od 

the  very  relation  of  husband 
whid)  conatitutcB  the  forbid- 
preriouslyasromed.  Cohab- 
of  the  many  incidents  to  the 
a.  It  Is  not  esaenlial  to  it 
such  a  system  haa  been  toler- 
1,  may  have  several  establisb- 
hich  may  be  the  home  of  a 
tone  of  which  he  himself  may 
risit.  The  statute  makes  an 
an  between  bigamists  and 
)e  one  hand,  and  those  who 

if  cohabitation  with  several 
a1  to  1ite  description  of  those 
s  or  potygamiats,  those  words 
)uld  be  superfluous  and  un- 
)ws,  theiefore,  that  any  person 
rives  is  a  bigamist  or  polyg- 
I  of  the  Act  of  March  22, 1882, 
)  date  of  its  passage  he  may  not 
ith  more  than  one  of  them." 
his  interpretation,  a  man  co- 
than  one  woman,  inthflscnse 
ad  8  of  the  Act,  when,  hold- 
rid  two  women  as  his  wives. 
IT  conduct  or  both,  he  Uvea  in 
lem  and  eats  at  the  table  of 
t  his  time,  althou^  he  may 
ime  beA  or  sleep  in  the  same 
r  of  them,  or  actually  have 
le  with  either  of  them.  He 
9n  out  to  the  world  aa  his 


wo  wives  and  t^  tlie  son  of  one 
he  son  of  a  third  repnt«d  wife, 
two  wives  and  the  children  of 
tme  house  with  himself,  and 
the  Mble  of  eactt,  and  act*  as 
wo  families. 

of  thepliraae  "cohabit  with 
)man,"  in  the  statute,  la  In  con- 
recognized  definition  of  the 
'  In  Webster  "  cohabit "  Is 
1.  To  dwell  with;  to  Inhabit 
way,  or  in  the  aame  place  or 
dwell  or  live  together  aa  hna- 
In  Worcester  It  is  defined 
fell  with  another  In  the  i 
ve  together  a*  hnaband  and 
<rd  Is  never  used  in  lis  flr«t 
minal  statute;  and  Its  second 


meaning  ia  that  to  whkli  lis  use  Id  this  Kstuta 
has  relation.  The  context  in  which  It  is  roaud, 
and  the  manifest  evils  which  gave  rise  to  the 
special  enactments  In  regard  to  "cohatHttfioii.'' 
require  that  the  word  should  have  the  meaning 
which  we  have  assigned  to  It  Bigamy  &ii3 
gamy  might  failof  proof  for  want  of  di- 
evidence  of  any  marriage;  but  cohablts- 
tioD  with  more  than  one  woman,  in  the  aenan 
proved  In  this  case,  was  susceptible  of  tbs 
proof  here  given;  and  It  was  socb  oOense  as 
was  here  proved  that  section  8  of  the  Act  was 
intended  to  reach :  the  exhibition  of  all  the 
iruUeia  of  a  marriage,  a  houaehold  and  &  fam- 
ily twice  repealed.  However,  in  some  divorce 
cases  and  In  reference  to  a  question  of  the  ood- 
donation  of  adultenr,  the  word  "cohabit"  may 
have  been  used  In  the  Umiled  sense  of  aexnal 
intoTCourse,  or  however  Its  meaning  may  have 
been  so  limited  by  Its  context  in  other  sMtutes, 
it  itas  no  such  meaning  In  the  statnte  before  us. 
These  views  of  the  proper  construction  of 
section  8  show  that  tlte  evidence  which  the  court 
ejected  was  properly  excluded,  aod  that  there 
'as  no  error  in  the  instructions  given  to  the 
iry,  or  in  refusing  to  give  those  asked,  nmdt 
x)m  those  which  wen  proper  to  have  been 
given,  but  were  covered  by  the  inatnictioiu 
Nor  is  the  charge  given  open  to  the  ot> 
that  the  paragraptks  in  It  which  follow 
the  first  are  not  conflnea  to  the  lime  laid  in  the 
Indictment. 

Objection  is  taken  to  the  indictment  because 
It  does  not  allege  that  thedefendant  was  a  mal< 
peiBoa,  section  8  making  the  offenae  It  speciflei 
punishable  only  when  committed  by  a  mali 
person.  By  tb«  Criminal  Procedure  Act  of  thi 
Territory  of  Utah,  passed  Febniary  22.  1878 
and  which  was  In  force  from  and  ail«^  Msircl 
10, 1878(Laws  of  1878,  p.  »I),  it  la  provided  a 
follows: 

"  Bee.  148.  All  the  forms  of  pleading  ij 
criminal  actlona,  and  the  rules  by  which  th 
sufficiency  of  pleadinsa  Is  to  be  deiermioed,  ar 
those  prescribed  by  this  Act. 

Sec  149.  The  first  pleading  on  the  part  c 
the  people  Is  the  indictment 

Sec  150.     The  indictment  must  contain: 

1.  The  title  of  the  action,  specifying  th 
name  of  the  court  to  which  the  Indictment  I 
presented,  and  the  names  of  the  parties. 

2.  A  clear  and  concise  statement  of  the  aci 
or  omissions  constituting  the  offense,  iviib  auc 
particulara  of  the  time,  place,  persoD  and  prog 
taty  OS  will  enable  the  defendant  to  anderstau 
distinctly  the  character  of  the  offense  con 

Elained  of  and  answer  the  indictment     It  nau 
esuiwlantiallr  in  the  following  form: 
Territory  of  Utah. 

In  the Judicial  District  Court,  Tl 

People  of  the  Territory  of  Utah  agaioat  A..  ] 
A.  B.  ia  accused  by  the  Orand  Jury  of  Ui 
Court,  by  this  Indictment,  of  the  crime  of  (j^ 
ing  its  legal  appellation,  such  as  murder,  atst 
or  the  like,  ordeeignating  it  as  felony  or  mi 
demeanor),  committed  as  fotlowi:    Xbe  ^ 

A.  R    on  tiie  —  day  of ,  A,  D.  eight* 

the  county  of (here  set  foi 

Sec.  161. 
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3.  The  particular  drcumstanoes  of  the  of- 

150.  The  woidfl  used  in  an  indict- 
eoostrued  in  their  usual  aooeptanoe  in 
language,  except  such  words  and 
as  are  defined  by  law,  which  are  con- 
accordine  to  their  legal  meaning. 
157.  Words  used  in  a  statute  to  define 
a  pubfic  offense  need  not  be  strictly  pursued  in 
the  lodictinent:  but  other  words  conyeying  the 
auDc  meaningniay  be  used. 

Sec  l»rThe  indictment  is  suflident  if  it 
oa  be  oDdentood  therefrom: 

1.  Hiat  it  is  entitled  in  a  court  haviuff  au- 
CfaoritT  to  receive  it,  though  the  name  oi  the 
CI  lort  be  Doi  stated. 

3L  That  it  was  found  by  a  grand  Jury  of  the 
Htuktin  wfaldi  the  court  was  held. 

S.  That  the  defendant  is  named  or,  if  his 
BBBM  cannot  be  discoTered,  that  he  is  described 
hf  a  flctitioaa  name,  with  a  statement  that  his 
toas  same  is  to  the  Jury  unknown. 

4.  That  the  offense  committed  was  within 
jortodictioo  of  the  court,  and  is  triable 


5.  That  the  offense  was  committed  at  some  time 

rio^  tt>  the  time  of  finding  the  indictment. 

C  That  the  act  or  omisslbn  charged  as  theof- 
m  dearly  and  distinctly  set  forth,  with- 
rppetltioa  and  in  such  a  manner  as  to  en- 
the  oourt  to  understand  what  is  intended, 
tmd  ta>  proooance  lodgment  upon  a  conyiction, 
nocdis^  to  the  right  of  the  case." 

**  Sec,  190.  The  only  pleading  on  the  part  of 
^edeCendant  is  either  a  demurrer  or  a  plea." 

#w<j^«»  198  proTides  that  the  defendant  may 
dBBur  to  the  todictment  when  it  appears  upon 
ihr  fim  thereof  that  it  does  not  substantially 
amiann  to  the  lequiremeniB  of  section  150,  or 
ftat  ibe  Cade  stated  do  not  constitute  a  public 
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B  that  when  the  objec- 

in  section  192  appear  upon 

oi  the  indictment  they  can  only  be  tak- 

anmiar,  except  that  the  objection  that 

elated  do  not  constitute  a  public  of- 

J  J  be  taken  at  the  trial,  under  ttie  plea 

gaSttf,  or  after  the  trial,  in  arrest  of 

4*49.     Neither  a  departure  from  the 

pcescribed  Inr  this  Act  in  respect 

g  or  proceedlog,  nor  an  error  or 

therein,  renders  it  inyalid,  unless  it  has 

the  defendant  or  tended  to 

in  renect  to  a  substantial  riffht." 

under  these  prorisions,  Uie  d^end- 

'  to  the  indictment  and  not 

be  held  to  have  understood 

the  charge  was  against  a  male 

nilty  of  the  offense  complained  of, 

befaif  one  which  only  a  male  person 

unit;  and  the  omission  from  Uie  in- 

of  the  allegation  that  he  was  a  male 

~  not  have  prejudiced  him  or  tended 

in  respect  to  a  substantial 

HatiitocT  proTisions  apoly  to  the 

t  the  indictment  contaio  merely 

*  wful  cohabitation  with  more 

and  does  not  allege  a  cohab- 

fomesk  as  wires  or  as  persons 

The   defendant  naving 

deouimd,  it  must  be  held,  un- 

U.  &.  Boos  20. 


der  section  160,  that  the  statement  of  the  acts 
constituting  the  offense  was  such  as  to  enable 
him  to  understand  distinctly  the  character  of 
the  offense  complained  of,  as  that  offense  is 
now  interpreted,  and  to  answer  the  indictment. 
The  oblection  now  made  cannot  be  regarded 
as  an  objection  that  the  facts  stated  do  not  con- 
stitute a  public  offense,  because  the  statement 
is  in  the  words  of  the  statute,  and  thc^,  as  is 
now  held,  have  but  one  meaning;  and  there 
could  not  h<\ye  been  any  prejudice  to  the  de- 
fendant or  tendency  to  prejudice,  in  respect  to 
a  substantial  right,  in  not  alleging  any  more 
pointedly  that  be  cohabited  wiUi  the  women  as 
wives. 

In  connection  with  these  statutory  rules,  sec- 
tion 8  of  the  Act  of  Congress  makes  the  offense 
a  misdemeanor.  In  XJniML  BkUe»  ▼.  MUU,  7 
Pet  188, 142  [M  U.  8.  bk.  8,  L.  ed.  886,  m], 
it  was  said  by  thid  court:  "The  general  rule  is 
that  in  indictments  for  misdemeanors  created 
by  statute,  it  is  suflScient  to  charge  the  offense 
in  the  words  of  the  statute.  *  *^*  But  in  aU 
cases  the  offense  must  be  set  forth  with  clear- 
ness, and  all  necessary  certaintp^  to  apprise  the 
accused  of  the  crime  with  wmch  he  stands 
charged. "  These  principles  were  applied  to  a 
case  of  misdemeanor,  in  UniUd  8taUiY,Brii- 
ton,  107  U.  8.  655  PSk.  27,  L.  ed.  520],  and  an 
indictment  was  held  sufficient  because  it  em- 
bodied the  language  of  the  statute,  and  that 
language  covered  every  element  of  the  crime, 
and  thus  the  offense  created  by  the  statute  was 
set  forth  with  sufficient  certainty,  so  as  to  give 
the  defendant  clear  notice  of  the  charge  he  was 
called  on  to  defend.  That  case  was  distin- 
guished by  the  court  from  UrUted  States  v.  OarU, 
105  U.  8.  611  [Bk.  26,  L.  ed.  1185],  as  this  is 
distinguishable.  In  varW$  Gcue,  the  statute 
made  it  an  offense  to  pass  a  forged  obligation 
of  the  United  8tates  with  intent  to  ddfraud, 
and  the  punishment  was  a  fine  and  imprison- 
ment at  hard  labor.  The  question  arose  on  a 
motion  in  arrest  of  Judgment,  whether  the  in- 
dictment was  sufficient,  it  setting  forth  the  of- 
fense in  the  language  of  tiie  statute,  without 
further  alleging  that  the  defendant  knew  the 
instrument  to  oe  forged.  This  court  held  that 
the  offense  at  which  the  statute  was  aimed  was 
similar  to  the  common-law  offense  of  uttering  a 
forged  bill;  that,  therefore,  knowledge  that  the 
ins&ument  was  forged  was  essential  to  make 
out  the  crime;  and  that  the  uttering,  with  in- 
tent to  defraud,  of  an  instrument  in  fact  coun- 
terfeit, but  supposed  by  the  defendant  to  be 
genuine,  though  within  the  words  of  the  stat- 
ute, would  not  be  within  its  meaning  and  ob- 
ject The  omitted  allegation  in  that  case,  a 
knowledge  of  the  torgery,  was  a  separate,  ex- 
trinsic fact,  not  forming  part  of  the  intent  to 
defraud  or  of  the  uttenng  or  of  the  fact  of 
forgery;  and  in  the  absence  of  that  allegation 
it  was  held  that  no  crime  was  chargea.  In 
other  words,  the  case  was  of  the  class  provided 
for  under  the  Utah  8tatute,  where  the  facts 
stated  do  not  constitute  a  public  offense.  This, 
as  has  been  diown,  is  not  that  case.  The  word 
"  cohabit "  has,  in  the  statute,  a  definite  mean- 
ing, including  every  element  of  the  offense 
created,  as  before  defined.  The  allegation  of 
cohabiting  with  the  two  women  as  wives  is  not 
an  eztrindc  fact,  but  is  covered  by  the  allega- 
tion of  cohabiting  with  them. 
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tax  docomrats  htTe  been  presented;  it  must 

ippor  that  they  affected  its  determination, 

"liiirfa,  otherwise,  would  have  been  in  favor  of 

ilrf  pbiotiff.    He  must  in  all  cases  show  tbat 

^  for  the  error  or  fraud  or  imposition  of 

Ttidi  be  complains,  he  would  be  entitled  to  the 

pi^:  ft  is  not  enough  to  show  that  it  should 

Kt  Ure  been  issued  to  the  patentee.    It  is  for 

i^  pvtf  whose  rights  are  alleged  to  have  been 

toguqed  that  relief  Is  sought;  not  for  the 

^^^nment,  which  can  file  its  own  bill  when  it 

vmathe  canoelUtion  of  a  patent  unadvisedly 

orvpoBffuDjr  issued.    BohaU  v.  DiUa,  114  U. 

S.i:[Bk.29.Led.(51];  Sparks  v.  Pierce,  115 

r.&408[Bk,29,L.ed.428]. 

If,  now, we  apply  these  doctrines,  which  have 

Jw  lettkd  by  repeated  decisions,  the  case  be- 

^MwilJ  be  readily  disposed  of.  Theplaint- 

iWow,  Enos  Johnson,  on  the  17th  of  April. 

•53^lered  the  hnd  in  controversy,  situatod 

a  iDZDct  County,  Michigan,  under  the  home- 

JadkwB.   Previously,  and  for  many  years, 

5«W  icrided  in  Kent  Ckninty,  in  that  State, 

«««  «TWil  miles  from  the  bind.    After  the 

ally  be  resided  upon  the  land  only  occasion- 

t^.o^ering  IS  an  excuse  that  the  health  of  his 

yfcigaired  him  to  remain  at  "  their  home  in 

™^Cteinr.'*   At  the  outset  he  employed  his 

jwiw,  Shaefler,  and  family,  to  go  upon  the 

wiad  remain  there  in  his  employ  until  his 

w^heilih  should  so  improve  as  to  admit  of 

^■nvioc hex  or  taking  her  with  him  In  his 

?»wi  sefUement  upon  the  land     It  would 

^  uii  afterwards  some  attempts  were  osten- 

rjyjjde  towards  such  a  personal  settlement, 

^|*y  *we  at  long  intervals  apart  and  for 

'*P'^]f^  short  periods.    Dtiring  these  at- 

jy*  ShaetEer  and  his  f amilv  remained  on  ^e 

■0.  caMntiny  and  improving  it.   More  than 

*  5?  "^  *""  entry  JohnM>n.  whilst  living 

*«« oU  home,  voted  In  Kent  County     It 

2|jn«l»  that  hi  June,  1876,  at  one  of  uie 

Tt**!**  ••  ^  «Dfged,  during  which  Johnson 

TJ-**^^  wife  on  the  land,Lee  complained 

* *»nndK)ffice  that  Johnson  had  abandoned 

*M  for  man  than  six  months  prior  to  that 

*:  that  a  coolest  was  thereupon  initiated 

^•■f o^uMon  and  Lee  for  the  right  to  the 

^  wf  ^  ^"^  proceedings  in  such  cases 

••isd before  the  register,  by  whom  testl- 

*"^vii  taken  and  forwarded  to  the  Commis- 

22^the  Qenefal  Land  Office.    The  com- 

■■■"•w  dedded  In  favor  of  Johnson;  but  on 

WAededrion  was  reversed  by  the  Secre- 

*^«*e  Interior,  and  the  entry  ordered  to  be 

jsaW.   Whan  the  land  was  subject  toa  new 

•J3[|^^pattered  H  under  the  homestead  laws; 

«  weqvcBtij^  availing  himself  of  the  priv- 

y^coaamtation  under  the  statute,  paid 

j»Bnwuttept  price  and  obtained  a  piOent 

™54tte  July  18,  1878. 

**"«  lodig into  any  detail  of  the  evidence 

^*^  to  the  Coamussioner  and  the  Secre- 

*]<At  latertor,  but  taking  the  general 

,**■  ^  its  nature,  which  we  have  given, 

;  fete  that  their  attention  was  drawn  by  it 

l?*.«*Barter  ci  ibe  iietllement  of  Johnson, 

(key  oooaidered  whether  his  entry 

ito  aequire  a  home  for  himself  or  for 

wbeiher  his  resldenoe  had  been 

_       .  v—woal  and  continuous  to  save 

■•Jjjw  say  fl^t.  If  in  fact  he  had  ever 

T*^  >*T.  nd  whether  ot  not  be  had  aban- 


doned  the  land.  The  findings  of  the  Secretary 
upon  any  of  these  matters  must  be  taken  as 
conclusive,  in  the  absence  of  any  fraud  and 
imposition  such  as  we  have  mentioned.  Upon 
this  point  it  is  only  necessary  to  refer  to  the 
cases  where  this  conclusive  character  of  the 
action  of  the  department,  upon  matters  of  fact 
cognizable  by  it,  has  been  expressly  affirmed. 


Mmon  V.  fawsley,  18  Wall  72  m  U.  8.  bk. 
20,  L.  ed.  4851;  S/iepUy  v.  Cowan,  91  U.  8.  880. 
840  [Bk.  23,  L.  ed.  424, 428];  Mo<n'e  v.  Bobbins, 


ffi- 


96  XT.  8. 680, 585  [Bk.  24,  L.  ed.  848, 8501;  Qui 
by  V.  Conlan,  104  U.  8.  420. 426  [Bk.  26,  L.  ed. 
800, 802];  SmeUing  Co.  v.  Kemp,  Id.  686, 640 
[Bk.  26,  L.  ed.  875,  876];  Sted  v.  Smelting  Co. 
106  U.  8.  447,  450  [Bk.  27,  L.  ed.  227]. 

The  Supreme  Court  of  Michi^  held  the  de- 
cision of  the  Secretary  of  the  Interior  incon- 
clusive because  it  was  not  upon  a  point  in  is- 
sue between  the  contestants;  stating  that  tlie 
question  was  that  of  abandonment,  whidi  only 
was  inquired  into  by  the  register,  or  could  be 
considered  on  appeal;  that  the  jurisdiction  of 
the  secretary,  if  he  disposed  of  the  case  finallv 
on  other  grounds,  was  not  appellate  but  origi- 
nal, and  toat  this  had  not  been  conferred;  tmtt 
the  register  on  the  hearing  and  the  commis- 
sioner on  appeal  had  decided  that  the  plaintiff 
had  not  abandoned  the  land,  and  upon  that 
ground  there  was  no  reversal  of  the  decision. 
It,  therefore,  held  that  the  pUiintiff  was  entitled 
to  the  relief  prayed. 

Whilst  there  are  no  formal  pleadings  in  such 
cases,  it  is  imdoubtedly  true,  as  a  general  rule, 
that  hi  contested  matters  before  the  Land  De- 
partment, as  in  those  before  the  coiurts,  the  de- 
cision should  be  confined  to  the  questions 
raised  by  the  allegations  of  the  reepe(^ve  par- 
ties; but  this  rule  nas  its  exceptions.  If  In  any 
case  it  appears  from  the  evidence  that  the 
claim  of  the  complaining  or  moving  party  is 
against  public  pohcy  or  Uie  law,  so  that  in  no 
event  could  he  recover  a  final  Judgment  or  de- 
cision, whatever  be  the  nature  or  extent  of  the 
testimony  upon  the  point  at  issue,  the  tribunal 
should  not  hesitate  to  dioniss  the  suit  or  the 
proceeding. 

An  Illustration  of  this  rule  Is  found  in  Os- 
canyon  v.  Arms  Co.  reported  In  1C8  IT.  8. 
There  a  large  sum  was  claimed  from  the  vend- 
or of  fire  arms,  as  commissions  on  sales  that 
through  the  influence  of  the  plaintiff  had  been 
made  to  the  Turkish  Government,  of  which  he 
was  then  an  officer.  The  defendant  pleaded 
the  general  Issue;  and  It  was  contended  that 
the  illegality  of  Uie  contract  could  not  be  no- 
ticed, because  not  affirmatively  pleaded.  But 
the  court  held  that,  assuming  the  contract  to  be 
a  corrupt  one,  forbidden  by  morality  and  pub- 
lic policy,  the  objection  to  a  recovery  ooula  not 
be  obviated  or  waived  by  any  svstem  of  plead- 
ing, or  even  by  the  express  stipulation  of  the 
pt^cs;  that  It  was  one  which  the  court  itself 
was  bound  to  raise  in  the  interest  of  the  due  ad- 
ministration of  justice.  108  U.  8. 268  [Bk.  26, 
L.ed.6421. 

8o,  In  the  present  case,  the  Secretary  of  the 
Interior  came  to  the  conclusion,  from  the  evi- 
dence returned  by  the  register,  that  Johnson 
must  be  considered,  not  as  a  bona  fids  home- 
stead claimant,  acting  in  good  fklth,  but  as  one 
seeking,  by  a  seeming  compliance  with  the 
formsof  law,  to  obtain  a  tract  of  land  for  his 
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to  bj  J.  L.  Hewitt;  (2)  $25,000  by  C.  S. 
^tereotdD;  and  (8)  $4,998  by  Y.  C.  Hanna. 

Tbe  coort  of  claiina  has  found  as  facts :  (1) 
thit  the  sum  of  $289.05  waa  token  from 
McOare  by  an  aimed  force  in  charge  of  one 
of  tbe  CommlMioners  of  the  State  of  Texas 
wyie  it  was  in  his  hands  as  government  money; 
ifid(3)that  the  sum  of  $1,183.18  was  turned 
vra  bj  tbe  Assistant  Treasurer  of  the  United 
Stales  to  the  Confederate  States  while  it  was 
01  deposit  with  him  to  the  credit  of  McClure 
■  ptrmaster.  As  to  the  sum  of  $1,000,  it  is 
fniod  that  McClure  stated  an  account  showing 
In  pajneots  made  to  troops  and  accompanied  the 
laae  with  Touchers,  one  of  which  was  over- 
idded  $1,000;  and  he  got  credit  at  the  time  for 
'M  orer  addition  as  for  money  paid  out.  As 
to  the  eereral  items  of  differences,  it  is  found 
Ihst  the  parties  l^  whom  the  transfers  were  re- 
Vectifdy  sappoised  to  be  made  had  each  ob- 
triaed  a  receipt  from  McClure  for  the  amount 
fitted,  and  that  they  were  allowed  credit  there- 
lor  ia  the  settlement  of  their  own  accounts 
lithe  Tmsury.  As  to  the  moneys  taken  by 
Ae  ffiafcdeiate  authorities,  the  court  was  sat- 
Med  from  the  evidence  that  Just  and  equitable 
pocmds  existed  for  their  allowance  as  credits. 
li  to  tbe  over-addition,  the  court  was  not  sat- 
■ihd  from  the  evidence  that  any  just  andequi- 
mkk  gioands  existed  for  the  credit  thereof  to 
IcChne;  and  as  to  the  several  amounts  sped- 
flea  hi  the  receipts  obtained  by  the  different 
psfiies,  the  court  was  not  satisfied  from  the 
^  nidaee  thiat  the  moneys  charged  to  McClure 
I  by  the  United  States  were  not  in  fact  received 
by  him,  or  tliat  <^er  lust  and  equitable 
roonda  e^dsted  for  giving  him  credit  for  these 


1.  Is  to  bringing  up  the  evidence: 

hkuot  pcet^ided  tnat  this  can  be  done  un- 
lea  tbe  ttatote  under  which  the  suit  is  brought 
ihei  tbe  case  out  of  the  operation  of  our  rm^ 
ffxvlatiag  appeals  from  the  court  of  claims. 
The  origmftl  Act  which  save  the  right  of  ap- 
pal  from  tbe  court  of  cliums  to  this  court  was 
March  8, 1868,  and  provided  that  the 
aboold  be  "  under  such  regulations  as 
rana  court  may  direct."  12  Stat  at  L. 
?Mv  c&ap.  tS,  aec.  5.  This  provision  Ib  still 
iosBd  in  aactkm  708  of  the  Revised  Statutes. 
Ax  the  December  Term,  1865.  this  court  adopt- 
ed etmaim  rules  for  tl>e  regulation  of  such  ap- 
Mi.  sad  Bole  1  was  as  ioQows : 

**SBk  1.  In  all  cases  hereafter  decided  in 
(he  covt  of  daims  in  which,  by  the  Act  of 
^-ftnrn,  sQch  appeals  are  allowable,  they 
iheil  be  he&rd  in  the  Supreme  Court  upoa  the 
Wbving  record,  and  noD«  other: 

t  A  tnoscrint  of  the  pleadings  in  the  case, 
"^  lie  floal  joagment  or  decree  of  the  court, 
ol  of  nch  iBterlocutory  orders,  rulings,  ]udg- 
"anai  sad  decrees  as  may  be  necessary  to  a 
prper  review  of  the  case. 

1  A  teding  of  the  facts  in  the  case  by  said 
of  daima,  and  the  conclusions  of  law  on 
CO  which  the  court  founds  its  Judg- 


iadiag  of  the  foots  and  tbe  conclusions 
r  to  be  sttted  separately  and  certified  to 
'  tbereo 


■apaitof  therecofd. 
The  facta  so  Coond  are  to  be  the  ultimate 
-J*  «r  pfop^jaitiocis  which  the  evidence  shall 
[      *^aftA,  Ib  tbe  oftture  of  a  q^edal  verdict,  and 

1^ 


not  the  evidence  on  which  those  ultimate  facts 
are  founded. "  See  Burr  v.Dw  Moines  Nav.  dh  R, 
Co,  1  Wall.  102  [68  U.  S.  bk.  17,  L.  ed.  662]. 

This  rule  was  amended  in  some  particulars  at 
the  December  Term,  1872,  but  not  in  a  way  to 
affect  the  present  case.  It  has  been  in  force 
substantially  in  its  original  form  from  the  time 
of  its  adoption  imtil  now,  and  has  always  been 
strictly  adnered  to.  Such  being  the  case,  when 
Congress  passes  a  special  statute  allowing  a  suit 
to  be  brought  in  the  court  of  claims,  with  a 
right  of  appeal  to  this  court,  the  appeal  will 
be  ^vemcd  by  the  rules  applicable  to  cases 
arismg  under  the  general  Jurisdiction  of  the 
court,  imless  provision  is  made  to  the  contrary. 

In  Earvep  v.  Unitsd  States,  106  U.  S.  671 
[Bk.  26,  L  ed.  1206],  the  suit  was  brought 
under  a  statute  passed  August  14, 1876, 19  Stat, 
at  L.  490,  chap.  279,  which  authorized  the 
court  of  claims  "to  proceed  in  the  adjustment 
of  the  accounts  between  the  claimants  and  the 
United  States  as  a  court  of  equity  Jurisdiction: 
and  mav,  if  according  to  the  principles  of 
equity  Jurisprudence  in  its  judicial  disa^tion, 
rdorm  said  contract  and  render  such  Judgment 
as  Justice  and  right  between  the  parties  may 
require."    An  appeal  to  this  court  was  also 

g'ven;  and  we  held  that  as  the  suit  was  to  be 
equity,  the  jparties  were  entitied  to  an  appeal 
in  equity  which  should  bring^  up  for  review 
the  facts  as  well  as  the  law.  But  in  Tillson  v* 
United  States,  100  U.  S.  48  [Bk.  26,  L.  ed. 
548] ,  where  the  court  was  "  authorized  and  di- 
reciod  to  *  *  *  ascertain,  determine  and  ad- 
Judge  the  amount  equitably  due  said  firm,  if 
aziy ,  for  such  loss  or  damage,"  we  decided  that 
"The  reference  was  made  to  the  court  as  a 
court,  and  not  to  the  Judges  as  arbitrators.  The 
determination  is  to  be  made  according  to  the 
fixed  rules  which  govern  that  court  in  the  ad- 
judication of  causes,  and  not  at  the  discretion 
of  the  Judges.  The  same  principles  of  Juris- 
prudence and  the  same  statutory  regulations  as 
to  practice  are  to  be  applied  here  that  would  be 
if  the  case  had  come  into  the  court  under  its 
general  Jurisdiction.  It  is  to  be  ascertained 
and  determined  what,  if  anything,  is  due  the 
claimants  from  the  Gk>vemment,  according  to 
the  rules  of  law  applicable  to  the  setUement  in 
that  court  of  controversies  between  the  Qovem- 
ment  and  its  citizens.  *  *  *  To  our  minds 
the  word  '  equitably'  means  no  more  than  that 
the  rules  of  law  applicable  to  the  case  shall  be 
construed  liberally  in  favor  of  the  claimants." 
This  suit  clearly  comes  within  the  principle 
of  TiUson's  Case,  It  is  in  the  nature  of  a  de- 
fense to  an  action  at  law  brought  by  the  United 
States  to  recover  the  balance  daimed  to  be  due 
upon  the  account  as  stated  at  the  Treasury. 
Tne  statute  requires  the  court  to  hear  and  de- 
termine Judiclallv:  (1)  whether  the  disputed 
sums  charged  to  McClure  were  in  fact  received 
by  him;  and  (2)  whether  any  other  Just  or  equi- 
table grounds  exist  for  the  credits  claimed  t)y 
him.  The  statute  under  which  the  court  (n 
claims  is  organized  would  have  been  enough 
to  give  that  court  Jurisdiction  of  the  claims  for 
crcnit  on  account  of  the  moneys  seized  by 
the  confederate  authorities.  R  8.  sec.  1069, 
datise  8,  and  see.  1062.  But  under  that  statute 
McClure  could  not  have  given  testimony  in 
his  own  behalf.  The  special  Act  relieves  him 
from  that  disability  and  allows  him  to  Join  hia 
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■  .x=sB  Staam.  Oct.  Tbbm, 

^A  1.  JM-Bcuakad  been  nude,  art  oat  aU  the 
jMimnrtrM  StaiaAbtisliedbjtlMeTldeDM 
Hoinmiiuw  »u«jukMl,  and  gare  jndgmcBt 
BUBE^aKCgAelStttH.  Wben  the  cue  got 
:aB  IK  ^poi.  k  ««  dbdmed  that  the  llnd- 
BB  "^^  3CC  s^dert  to  acppoK  the  }ad^- 
atat.  ^E^i^  ft  fid  not  appear  afflnnativFly 
OK  :tae  jiiiueib  «f  the  protiiiirtj  had  acbullT 
>^3«u  ]iB>iheTlcuuij;biit  weheldotbcr- 
v^^  '•f  Mi^  Aoc  ««s  Dothing  left  for  us  to 
if.wiiiiLiiH  ha  ae  ■ereaMiy  Iml  effect  of  the 
■ii"iinwaitrnf  b^  found,  ana  hi  doing  bo  wc 
"iii  '  *«.  «to(  tbe  luhta  of  the  paniet  de. 
i^u  ^^n  ^nc^Maoliai  tKtaaloDe.  and  then 
•  tinifli»»aekeal  effect  of  the  facts,  it  i- 
Db  iDxr  if  Ae  eovrt,  when  reqnated.  to  k 
Bnne  » Ihrfinp  as  h>pat  the  doubtfol  quc» 
unL  sm  'iiH  MBMd.  Tnis  would  not  requi 
p  la  ipuiwi  w  deaie  npoathe  weiriit  of  ei 


G  fact  it  proTes  ia  es 
>.  -ajidataL  After  that  the  qoestioD  la  ai  to  tlu 
E  4bEi-if  :fle  &eC  aad  when  the  evidence  In  ( 

-  a^iag  7«L$Aiueii iBpan  uid  Ivoiithtoat  al 
>  iu  9a.-s  '±ai  hare  bea  pnrred,  ueee  fact 
'  ins  ^aaiJiihHi  are  to  be  grouped  and  thefa 

frai.  ^bet  »  awtekdetennined.'  But  ii 
'  r^  »««w  "htf*:,  lOS  tr.  a  387  [Bk  28,  L 
i£  r?n',  whae  the  question  wm  as  to  tin 
cai  tf  ^-v  a*  ea«Dt  could  be  required  to  pu 
a   te  ±npng^  we  aaid  it   did  not  incladi 

-  '^aan  ^nr^ftmistl  E^tt  whiidi  only  amoant  ti 
£  ca  the  ultimate  facte  of  tlu 

;  OD  tbewdght  o 
1;  settled  below. 


jnlT  de 

.    ji  aar  Haa.    tumi  s  ^bk  ■»  nrwr  leceiTea  tnem.     If   re 

taa«i-Ji  i>c«-    n««£.  te  w  amnBtable.     Upon  the  heariii] 

ivKvn  wa»  m  He  »««(  for  caeh  df  the  aereral  sums  vra 

L  ^  Bd-jimiK.   triiAhM    The  ^i.iiniiK.iM,ijs  ot  his  sigiiatur 

-  rw  jCB»-  «a»  w<  'iemed  ■  any  case,  but  be  offmd  evi 

.  T  -mil  ttitntt.    oHta  ani^f  lo  pn>Te  that  he  did  not  is  f  ac 

I  ii.i«Ariaua.  if  ^  'At  Bimiy.      Xgniiiii  this  other  evidenc 

_.  _-^ — ^   — »iidtawii  o«  the  part  ci  the noTemment 

E  IT-  mmi  ■At  -nMtiM  tot  delenninadoa  bdow  vra 

, _  _  It*,  witedhg  aw  watifT  in  his  behalf  was  ma 

-mm I  (»«•  uttanM  ko»  «•  «aniv«M  v  .-aeaon,  mrwn  theiecdptsand  theevideoc 
-w^  "V  ■^■MMniii  Mw*  X  !<ttdh.-WKC  n  ifr-  tt  wmtwiM  <<  them.  Tbe  finding  vra 
«vi,  -wtOLW  te««<Nu»  V  :imfmt3isimt  ic  lat-  ^prii*  hn.  Vhal  be  wiAeB  tncorporue 
aiK<(N  '«  Miwfc  rij'  K-  '^wMti^  **^uwK%  V-  iiot  ike  ncced  now  an  (be  incidaital  facts  an 
■^nii*  a*  wtfd^'Hiiv  a  'a*  Jmi  jriii.T^i>»  ■  ir'i— ntiTrw  testified  to  Id  hii  behalf  'whict 
•Kk^^  MUM  n>WTwDa  Dv  .)MK  XnuEctarn*  «^A  wencbid as eridance, he tUnhs  vrillove 
>M«»  a»  w>.^>i-»  n  (.HIT  V  le-iteclhKi^M  till  1W  Aowing  agajnatbim.  In  other  Trord. 
Ir  iiii.  An(r%  >u>  BUM  te"«  ml  Jkmdb.-wov.'y.  W  wiihei  ibe  RCOfd  so  made  up  that  we  ca 
•.'.:tRN»  MM  MnvH-^it^  n  &  «M«ML  tw^lX  T^i^oaendetheKMiptiand  theeridenoe  i 
I:    1  >ei<wM(  A  a*  -Mur*  It  wtp^  -ittoifiL-nu  m^TOt  <^  them,  and  oa  the   other  tbe  ev 

Miiiin    I.'  r  n  '^ ..—.>-;  ^■-.  — t  a; 

^^.■^    -««» 

»aK«K4  • 


t  FNevm-  At^  sad ' 

.  CM  «^  WbidMr  tbel 

w««Mli  ^  ite  salt  tff  *•  ftvfMtr  bad  MS 
^k^r  Nw  r«U kav  ibf  TtwMrr.  ncnwM 
w^bw«K«ntwtU»e<lkct.^ibe  c(nit.iB-l 
•iMl  «r  «M^  f0ritii«<F  ta  In  «Mlia«atbatl 
SM 
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nodifar  onUlxWcMd,  dwram  Uiailj 
Mriil  te  the  poipoM  €f  •  ia&M  dilnv 
iMa  of  Ibe  rigfau  of  the  pBtta. 
il  BM  the;  wooU  only  Aow  ikat  IloChiR 
Win  DDOpdlcd  to  andoet  kkbiria^^ 
tamjoaliTionUe  rfiw^iatu.  Atf  the 
lt>Tfatahadbanktic;Atf 


kifacttbe  e 
■feaoftUke  < 


facOilio  for 

-^  fi  WM  powibit  tor .      _ 

h  IM  ■titoat  the  maaer  baag  iHMllynrid 
~''— ^aelMdb«■z>««dd^i■  adrM- 

^tbe  cmn  SUm  mtamM,  mi 
I  Uke  <ltiiMfci.    Timt  an  beta 

W  (br  ibe  oouidcnlfn  of  Cowmi  OB  aa 

nafMrf'tbenikB  «kkh  »*«»  eowtsof 
Mth  dtMmlaiDg  Oe  nria  <rf  iwtka, 
HUbiiharteC  wkM  fc  i  llliiij  torrf- 
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Stalemoitof  the  caw  1)t  Jfr.  AjMm  M»». 
Ifcawi 

Thla  h  an  acUon  at  law  broo^t  by  ChMka      f  1  S  .^^ 
Oodfrer  OmUber,  a  dtizen  of  New  Toik,  in 
'^-  Bme  Coort  of  that  State,  tgaSnat  Qm 

in  omr,  a  Corporatloii  created  bj  the 
tt  Oieat  Britain,  and  conaeqaeBUr  aa 
aocH,  Md  br  the  latter  remored  Into  the  C&cnll 
Oooit  (rf  tke  United  Btatee  for  the  Bouthen  Dii- 
Ukt  of  Saw  Toric    There  waa  a  verdict  and 

Jiiilj.Biiiii  fia  iliii  |ililiilllTliii1iiii.  liiiiiiitlit  1 [11.^  -a 

for  miew  bf  thii  writ  of  error.  -^ 

The  oUn  of  the  action  waa  to  reoorer  the 
^ao^  (Uned  to  be  due  on  two  ptdldei  of 
Ik  naHaaee,  iaaed  br  the  defendant  below, 
ia  hrcr  of  Ite  plalntur.  one  for  $20,000  on  the 
t«o  Bhaj  bold,  bame  building,  with  oneatot; 
taaa  Uttiat  and  two  atoiy  frame  pavilion 
taOdhig  adjoining  aod  com  mnnicating.  aituate 
fa  Qiaiwmd  B^,  of  Bath,  EInga  Conntj', 
I^Mg  Miail.  fl.wn  OB  the  two  atoir  banie 
tfa±  aeenled  in  part  aa  a  dwelling,  and  1900 
CB  fi^ac  MUng  boosea;  and  tlie  other  to 

SM  OS  Ae  contaita  trf  the  bolldlnga  inannd. 
!<]■  tj  file  ia  alleged  to  have  ocxmired  on 
AagHrt  U.  1879,  whib  both  polldea  were  fat 
lorea. 
ThE  rwwiittsiwt  of  the  poUdea  and  the  fact  of 
Ti^iw  iliai  lij  fill  iir  lliii  [iiiiiiiiiiT  premiaea 
ad»ined  by  the  amwei,  which,  however, 
* **~  an  the  allegatlona  of  the  com- 
mitted or  otherwiaecon- 

_   _    ._    . _r,  and  in  addition  Mt  out 

la  f-dowiw  aiHdal  defenae: 

*n'e^  fWaaepanOeaiiddlatinct  defenaa 

i»  ttr  caHBi  of  actkai  allegedjn  the  complaint, 

KHoB  to  Oe  matters  and  thingi  bereinba- 

■ta  iarA,  tbe  defendant  aven  that  it  wu 

bfifaetennaaodcondltionaof 

_  jHorance,  aaM»K  other  things. 
If  the  aMnred  shall  keep  gun- 
'•  ifi  iiiu.lirw<«ha.iiaro-^cerine,pho«l«ionia, 
■fefclK,  Bitiate  at  aoda,  petroleum,  n^>htlu, 
paafcc;  beaafae,  beaaole,  or  benzine  vaniih, 
.  «  keey  or  vmt  campbene.  spirit  gaa  or  anj 
hn^C  AM  or  dtenucal  oila,  without  wrtttea 
'  Tsma^aa  fa  air  poUtr,  then  and  in  everj 
:  ■BekoMcWipolicjshailbevold/aiidfunber, 
'.' IbM  Bcnsie^  rock  eanh,  coal,  keroaene.  Of 
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carbon  oils  of  sdy  description,  whether  crude 
or  refined;  benzine,  bexizole,  naphtha,  cam- 
phene,  spirit  gas.  burning  fluid,  tuipentine,  gas- 
oline, phosgene  or  any  other  inflammable  liquid, 
are  not  to  be  stored,  used,  kept  or  allowed  on  the 
above  premises,  temporarily  or  permanently, 
for  sale  or  otherwise,  unless  with  written  per- 
mission indorsed  on  this  policy,  excepting  the 
M 1 51  use  of  refined  coal,  kerosene  or  other  carbon  oO 
for  lights,  if  the  same  is  drawn  and  the  lamiM 
fiUed  by  daylight;  otherwise  this  policy  shall 
be  null  and  yoioL' 

"And  the  defendant  avers  that  the  said  con- 
ditions of  insurance  were  broken  and  violated 
on  the  part  of  Uie  plainUff,  amon^  other  thincs, 
in  that  without  written  permission  of  the  de- 
fendants, indorsed  on  said  policies  or  otherwise, 
there  were  stored,  used,  kept  and  allowed  on 
the  insured  premises  mentioned  and  described 
in  said  poHaes,  benzine  or  benzole,  or  other  in- 
flammable burning  fluids  or  liquids,  prohibited 
by  said  policies;  luid  defendant  avers  that  the 
fire  mentioned  and  referred  to  in  the  complaint 
originated  and  was  caused  by  such  storing, 
xuiBK,  keepine  and  allowance  of  such  prohibit^ 
artides  6n  sam  insured  premises;  and  defend- 
ant avers  that  it  is  advised  and  believes  that, 
by  reason  of  the  premises,  the  said  policies  be- 
came and  were  null  and  void." 

Each  of  the  two  policies,  after  the  description 
of  the  premises  insured,  contained  the  follow- 
ing clause :  "  Privilege  to  use  gasoline  gas, 
gasometer,  blower  and  generator  beinjz  under^ 
ground  about  sixty  feet  from  main  buuding,  in 
vault;  no  heat  employed  in  process."  Among 
the  conditions  in  the  body  of  the  policies  is  also 
the  following: 

"Petroleum,  rock  earth,  coal,  kerosene  or 
carbon  oils  of  any  description,  whether  crude 
or  refined;  bemone,  beiu&ole,  naphtha,  cam- 
phene,  spirit  gas,  burning  fluid,  turpentine,  gas- 
oline, phosgene  or  any  other  inflammable  li- 
quid, are  not  to  be  stored,  used,  kept  or  allowed 
on  the  above  premises,  temporarily  or  perma- 
nently, for  sale  or  otherwise,  unless  witn  writ- 
ten permission  indorsed  on  Uiis  policy,  except- 
ing the  use  of  reflned  coal,  kerosene  or  other 
carbon  oil  for  lights,  if  the  same  is  drawn  and 
the  lamps  filled  by  daylight  Otherwise  this 
policy  snail  be  null  and,  void." 

To  the  first  policy  there  was  attached  the  fol- 
lowing: "  Privileged  to  use  kerosene  oil  for 
lights,  lamps  to  be  filled  and  trinmied  by  day- 
light oidY,  And  also  the  following:  "  Pri^- 
l^;ed  to  keep  not  exceeding  five  barrels  of  kero- 
sene oil  on  said  premises.'* 
[  1 1 6  J  To  the  second  policy  the  first  only  of  the  fore- 
going privileges  was  attached. 

On  the  trial,  the  plaintiff,  having  produced 
the  policies  sued  on,  with  the  renewal  receipts 
showing  that  they  were  in  force  at  the  time  of 
the  loss,  was  caUed  as  a  witness  and  t^tified, 
among  other  things,  as  follows: 

"I  was  the  owner  of  the  insured  property  at 
the  time  of  Uie  insurance,  and  have  continued 
such  untn  the  present  time.  A  Are  occurred 
on  the  15th  of  August,  1879.  about  dusk,  by 
which  the  building  and  its  contents  were  to- 
tally destroyed.  I  was  seated  on  the  piazza  of 
the  building  proper  in  si^ht  of  the  pavilion.  I 
saw  some  i^rties  with  pails  and  a  light  There 
were  some  diildren  playing.  Mr.  Lanier  Walk- 
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er  was  playing  with  some  bovs  around  aoma 
small  trees  that  I  had  planted  in  the  lot  and 
my  attention  was  attracted  by  hallooing,  and  I 
saw  the  men  come  out  as  though  they  were  on 
fire.    It  did  not  occur  to  me  then  that  there  was 
any  fire  in  the  oO  room,  although  I  saw  it    I 
saw  these  men,  and  ran  out  and  said:  'Roll  in 
the  grass.'    One  man  struck  for  the  water  and 
the  other  one  had  the  fire  thrashed  out  by  the 
crowd.    In  another  instant  I  saw  the  ofl  room 
burning.    The  wind  was  from  the  southwest 
blowing  very  hard  right  ov6r  the  kitchen.  The 
IMivilion  immediately  caught,  and  in  one  hour's 
time  or  less  the  building  was  level  with  the 
ground," 

The  proofs  of  loss  were  read  in  evidence  and 
the  amount  of  the  loss  proven.  The  plaintifl 
also  testified  that  during  the  summer  of  1879 
he  had  a  room  at  the  hotel  where  he  stayed  on 
an  average  of  four  nights  out  of  the  week. 
The  rest  of  the  time  he  was  in  New  Yoik.  Mrs. 
Fanny  Walker  kept  the  hotel  as  his  tenant  her 
husband,  Mr.  John  Walker,  being  manager  for 
her. 

The  plaintiff  having  rested  his  case  the  de- 
fendant introduced  evidence,  not  objected  to, 
tending  to  prove  the  following  facts: 

A  gas-ma^g  apparatus  for  the  use  of  gaso- 
line, including  a  gasometer,  venerator  and 
blower,  about  sixty  feet  &om  the  house,  and 
all  under  ground  but  the  roof,  had  been  Ui  use 
for  lighting  the  main  building  for  about  eleven 
years  up  to  and  including  the  summer  of  1878; 
but  its  use  was  discontinued  in  the  fall  of  1878 
and  it  was  not  in  use  at  all  during  the  year  1879. 

There  was  an  oO  room  in  the  basement  of 
the  hotel  under  the  pavilion,  about  ten  by  twel  ve 
feet,  with  low  ceibng.  In  this  room  the  lightr- 
ingmaterial  was  kept 

The  fire  originated  in  the  oil  room  "about 
dusk,  August  15, 1879."  Three  persons  were 
in  the  room  at  the  time:  Jacob  Constine,  Jamca 
Marrion  and  one  Sdiuchardt  The  last  nam^ 
was  in  Walker's  employ  as  night  watchman, 
and  had  charge  of  the  oil  room.  The  others 
were  employe  at  premises  about  a  mile  dis- 
tant from  the  Locust  Grove  Hotel,  caUed  the 
Bath  Park  Hotel,  where  gasoline  was  used  for 
lighting  the  last  named  hotel  and  an  adjoining 
pavilion. 

Ck>nstine  and  Marrion  were  sent  by  the  book- 
keeper of  the  Bath  Faxk  House  to  the  Locust 
Grove  Hotel  to  borrow  five  gallons  of  gasoline, 
and  each  of  them  carried  a  wooden  pail  ic 
which  to  fetch  it  On  reaching  Locust  Grovi 
they  saw  Walker,  who  directea  Schuchardt  u 
rive  them  the  gasoline.  Schuchardt  took  t  ben 
mto  the  oil  room.  He  carried  a  glass  Ian  ten 
with  a  wire  frame  around  it,  "a  regular  clooe 
stable  lamp  with  wire  and  then  litUe  holes  o: 
top."    The  lamp  was  lighted. 

Schuchardt  placed  the  lantern  on  the  floor  an 
drew  fluid  from  a  barrel  which  was  raised  o 
stanchions,  a  Uttle  above  the  floor.  He  drc 
from  the  end  of  the  barrel,  into  which  a  pie< 
of  gas  pipe  had  been  placed  as  a  fauceU  O 
pouring  into  the  pails  it  was  found  that  one  i 
them  leaked;  and  Schuchardt  got  a  five  ^allc 
can  into  which  to  pour  the  oil,  and  while  tU  lii 
the  can  there  was  "  a  sort  of  bluish  flame  az 
explosion,  and  the  place  was  full  of  fire.'* 

The  fire  spread  with  great  rapidity.     Sr^li 

lie  r. 
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bvuiied  to  death.  Constine  was  badly 

and  was  laid  up  thirteen  weeks.    Mar- 

bamed  a  little,  not  much. 

bote!  and  all  the  bufldings  were  destroyed 

the  fin.    *'  In  one  hour's  time  or  less  the 

bnjWffig  was  lerel  with  the  ground." 

B  no  conflict  of  eyidence  as  to  the 
of  theilre. 
alkcr  purchased  in  New  Y'^rk  and  had 
to  the  hotel,  on  Auguit  18,  a  barrel  of 
and  a  half  barrel  of  ben^e  contain- 
abcmt  twen^-one  gallons,  which  were  re- 
~  mad  pot  into  the  oil  room  under  the  pa- 
on  the  morning  of  August  14,  the  oaj 
before  the  Are.    There  was  evidence  tending 
~  icnr  that  gasoline,  benzine  or  naphtha  was 
in  torches  for  the  purpose  of  liffhUng  the 
Tilioo;  and  also  other  evidence  £at  it  was 
far  ose  in  lighting  grounds  for  a 


plaintiff  introduced  evidence  in  rebuttal 
to  prove  that  no  gasoline  or  bendne 
brou^t  to  the  premises  or  was  kept 
The  testimony  having  been  closed  on 
the  defendant's  counsel  then  request- 
«d  the  ooort  to  direct  the  jury  to  find  a  verdict 
tar  the  defendant,  on  the  ground  that  it  ap- 
fear«d  from  the  undisputed  evidence  that  there 
waa  a  ▼Matioa  of  the  condition  of  the  policy 
providing  that  in  the  use  of  refined  kerosene 
ime  must  be  drawn  by  daylight;  the 
being  undiqrated  that  three  persons 
into  the  ml  room  with  alighted  lamp,  and 
was  drawn  there  was  drawn,  not 
but  by  the  use  of  a  lighted  lamp, 
of  which  was  the  direct  cause  of 
The  court  refused  so  to  direct  the 
to  which  refusal  the  defendant's  counsel 
and  then  excepted. 
The  defendant's  counsel  requested  the  court 
)  iaiif  '"^^  and  diarge  the  Jury  as  matters  of 

m  foDows: 
1.  That  the  several  omditions  contained  in 
poBcj  fespecting  the  keeping,  usine  or  al- 
fcyanec  on  the  insured  premises  of  tne  pro- 
4mtn  <d  petroleum,  spedned  therein,  were  law- 
f  ^  pRrrvBODS  and  formed  a  part  of  the  con- 
ai  the  insurance  which  if  violated  ren- 
jhe  policy  void. 

if  the  lory  believe  from  the  evidence 

,  nmntha  or  benzine  were  kept,  used 

OQ  the  insured  premises  at  to  tixse 

de»  i^cther  permanently  or  temporarily, 

m  r***— **^  csnnot  recover,  and  the  defendant 

^rtatladto  a  verdict. 

1  That  If  the  jury  believe  from  the  evidence 
K  naphtha  or  benzine  was  used  in 
ii  1879.  previous  to  the  fire,  on  the 
niaes,  for  ligfatinff  the  pavilion  by 
the  tordMS  described  in  the  evidence, 
the  plaintiff  cannot  recover,  and  the  de- 
ls entitled  to  a  veidict. 

if  the  jury  beUeve  from  the  evidence 

fcid  product  of  petroleum  used  for 

purpnaes  was  actually  drawn,  after 

in  the  oO  room  by  the  light  of  a  lamp, 

ai  which  ignited  the  fumes  or  vapors 

flnid  and  caused  the  fire,  then  there  was 

of  the  conditions  of  insurance,  and 

iDOt  recover,  and  the  defendant 

to  a  verdlcC    Also,  and  as  a  part  of 

reqocit.  tba4  the  permission  indorsed 

ea  ihe  fobej  to  luep  five  barrels  of  kerosene 


oil  did  not  vary  or  affect  the  conditions  of  the 
policy  in  drawing  refined  oil  by  daylight;  and 
it  the  fire  was  caused  by  drawing  refined  kero- 
sene oil  after  sundown,  and  in  tne  presence  of 
a  lighted  lamp,  the  plaintiff  cannot  recover, 
and  the  defendant  is  entitled  to  a  verdict 

5.  That  if  the  jury  believe  from  the  evidence 
that  the  risk  of  fire  was  increased  by  the  actual 
presence  on  the  insured  premises  of  gasoline, 
naphtha  or  benzine,  then  the  plaintiff  cannot 
recover,  and  the  defendant  is  entitled  to  a  ver- 
dict 

6.  That,  irrespective  of  the  questions  raised 
by  the  preceding  fourth  and  fifth  requests,  if 
the  jury  bdieve  from  the  evidence  that  the  fire 
was  caused  by  the  ignition  of  the  fumes  of  gaso- 
line, naphtha  or  benzine  in  the  oil  room,  while 
sudi  gasoline,  naptba  or  benzine  was  being 
drawn  from  a  barrel  or  keg,  or  poured  from 
one  vessel  to  another  in  the  oil  room,  then  the 
plaintiff  cannot  recover,  and  the  defendant  is 
entitled  to  a  verdict 

7.  That  if  any  of  the  conditions  of  the  policy 
were  violated  by  Uie  presence  or  use  of  gasoline, 
naphtha  or  benzine  on  the  insured  premises,  it 
is  immaterial  whether  or  not  the  plaintiff  knew 
of  such  violation.  If  the  fact  of  the  violation  is 
established,  the  defendimt  is  entitled  to  a  ver- 
dict 

8.  That  the  permission  in  the  policy  to  use 
easoline  sas— the  generator,  gasometer  and 
blower  to  be  under  ground  sixty  feet  from  the 
main  buflding,  no  heat  to  be  used  in  the  proc> 
ess— did  not  authorize  the  plaintiff  or  anyone 
occupying  the  premises  under  him,  to  use  |[a8o- 
line,  naphtha  or  benzhie  for  lighUng  the  pavilion 
by  the  torches  described  by  defendant's  wit- 
nesses, or  to  keep  gasoline,  naphtha  or  benzine 
in  the  oil  room  for  use  in  such  torches. 

9.  That  in  weighing  the  evidence  the  jury 
must  determine  on  wmch  side  the  preponder- 
ance of  proof  lies,  and  decide  accordingly. 
That  the  testimony  of  the  plaintiff  in  his  own 
favor  must  be  scrutinized  m  view  of  his  inter- 
est as  plaintiff;  and  that  the  evidence  of  wit- 
nesses not  discredited  or  impeached,  who  swear 
positively  to  certain  facts  as  within  their  own 
knowledge  and  actual  observation,  is  not  to  be 
overcome  by  mere  negative  testimony  of  other 
witnesses  tliat  sudi  facts  were  not  observed  by 
them  at  the  same  time  and  place. 

At  the  conclusion  of  the  charge,  a  juror  asked 
the  court  whether  the  iurv  were  to  consider  the 
matter  of  drawing  oil  in  the  daylight. 

The  court  thereupon  charged  and  instructed 
the  jury  that  there  was  no  question  in  the  case 
in  reference  to  the  drawing  of  the  oil  by  day- 
light, no  such  question  having  been  made  by 
the  pleading;  to  which  ruling  and  char^  the 
defendant's  counsel  then  and  there  ezcepled. 

The  defendant's  counseT  then  excepted  spe- 
cifically to  that  part  of  the  charge  which  m- 
structed  the  jury  that  any  ouestion  arose  in  the 
case  under  the  permission  m  the  policy  to  use 
gasoline  eas. 

The  defendant's  counsel  then  further  except- 
ed specifically  to  the  refusal  of  the  court  to 
charge  that  if  benzine  was  allowed  on  the 
preimses  at  all,  the  plaintiff  cannot  recover,  so 
far  as  Uie  court  did  refuse. 

The  defendant's  counsel  then  further  except- 
ed to  that  portion  of  the  char^  which  confined 
the  questions  in  the  case  to  the  tliree  questions 
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specified  in  the  charge  as  being  the  sole  ques- 
uons  which  the  jury  were  to  consider. 

The  defendants  counsel  then  further  except- 
ed specificaUy  to  that  portion  of  the  chiu*ge 
whidi  instructed  the  Jwcy  that  if  the  benzine 
was  brought  to  the  insured  premises  bv  Walker 
for  an  outside  purpose  it  did  not  Titiate  the 
policy. 

The  defendant's  counsel  then  further  except- 
ed spedflcally  to  that  portion  of  the  charge 
whicn  instructed  the  jury  that  the  only  effect 
of  the  question  whether  torches  were  used  was 
in  reference  to  the  question  of  the  half  barrel 
of  benzine  being  brought  to  the  insured  prem- 
ises or  not. 

The  defendant's  counsel  then  further  spe- 
cificaUy excepted  to  the  refusal  of  the  court  to 
charge  the  seyeral  propositions  contained  in  the 
foregoing  second,  third,  fourth,  fifth,  sixth, 
seyenth,  eighth  and  ninth  requests  on  ^e  part 
of  tiie  defendant  in  the  language  as  requested, 
and  separately  to  each  separate  refusal  to  charge 
each  separate  request,  so  far  as  the  court  did  so 
refuse. 

In  the  charge  to  the  jury  the  circuit  court 
stated,  in  subStance,  that  under  the  pleadings 
and  upon  the  evidence  there  were  but  three 
questions  for  their  consideration.  The  first  was, 
whether  in  fact  the  half  barrel  of  benzine,  tes- 
tified to,  had  been  broueht  to  the  premises  and 
stored  in  the  oil  room;  if  not,  the  whole  defense 
was  taken  away  and  the  Y^dict  must  be  for 
the  plaintiff. 

Second.  If  otherwise,  had  it  been  brought 
over  and  stored  there  by  the  authority  of 
Walker  in  his  management  of  the  premises  for 
his  wife  under  her  lease?  If  it  had  been  brought 
and  stored  there  by  him  for  an  outside  purpose, 
referring  to  some  testimony  in  reference  to  its 
intended  use  in  lighting  the  pioiic  grounds, 
then  the  yerdict  should  be  for  tne  plaintiff. 

Third.  This  question  was  stated  by  the  court 
as  follows: 

"If  it  was  brought  there,  and  brought  there 
by  Walker  in  the  course  of  his  management, 
then  would  bringing  that  benzine  there  and 
putting  it  in  the  oil  room  come  within  what 
would  be  expected  when  the  Company  mye 
the  assured  the  priyilege  of  usinip  the  gasoline 
gas,  the  gasometer,  generator  and  blower  to  be 
imder  eround,  six^  feet  from  the  main  build- 
ing? It  would  not  come  within  that,  unless 
you  can  say  that  by  the  common  and  ordinary 
mode  of  the  use  of  such  apparatus,  as  it  would 
be  understood  by  this  contract  to  be  used,  it 
was  proper  to  store  somewhere  dse  benzine  or 
gasoune  for  use  in  the  apparatus.  If  you  can 
see  that  it  would  come  within  that,  then  that 
would  be  written  permission  to  have  so  much 
stored  there,  although  it  was  not  to  be  used  for 
that  purpose.  And  If  you  find  that  the  benzine 
was  there  and  then  tliat  Walker  got  it  there, 
still,  if  you  find  that  it  came  within  that  clause 
of  the  policy,  then  you  may  return  a  yerdict 
for  the  plaintiff;  otherwise,  you  must  return  a 
yerdict  for  the  defendant. 

"If  the  defendant  has  made  out  these  three 
things,  then  you  must  return  a  yerdict  for  the 
defendant,  and  you  must  find  this  upon  the 
proof,  and  not  upon  any  conjecture. 

"And  I  fed  bound  to  say  to  you  that  as  to  the 
use  of  a  gasometer,  generator  and  blower,  it  is 
a  matter  with  which  Dcrhaps  you  might  not  be 
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familiar.  (I  am  not  8ufi9cienUy  so  to  know 
what  the  ordinary  use  would  lie).  The  (mly 
eyidence  directly  is  what  one  of  these  manufact- 
urers and  dealers  in  such  things  and  famUiar 
with  them  (I  don't  remember  >i&  name)  said;  he 
said  the  gasometer  was  used  to  store  the  gaso- 
line or  benzine  or  whicheyer  was  used  in  it 
That  is  all  the  direct  evidoice  I  call  to  mind  on 
that  subject  Still,  I  submit  it  to  you  to  say,  on 
the  whole,  what  you  think  thefact  u  in  thiBvicw.** 

Mr  WillUun  AUen  Batter*  for  the  plahit- 
iff  in  error: 

The  court  erred  in  refusing  to  chaige  the 
jury  as  requested,  that  the  presence  of  benzine 
or  gasoline  on  the  premises,  whether  with  or 
wiwout  the  knowledge  of  the  plaintiff,  avoided 
the  poUdes.  The  peSrformanoe  by  the  insured 
of  that  part  of  the  contract  which  prohibited 
the  allowance  as  well  as  the  use  on  the  prem> 
ises  "temporarily  or  permanentiy,  for  sale  or 
otherwise,^'  was  a  condition  precedait  to  the 
right  of  recoyery. 

MeadY.N  W.Iru,  Oi.  7N.  Y.  580;  JTotsm 
y.  Farm  BuOdinns  Tm.  Ch,  78  N.  Y.  810;  WO- 
UamsT,  PwfpMFire In*. (h,  57  N.  Y.  374;  Dun- 
can y.  ^un  Fire  Ins,  €h.  6  Wend.  4«8;  Fhv 
As8o.  a;  Ph$la,  y.  WiUianuon,  2«  Pa.  St  196; 
Loehner  y.  Home  Mat  Im.  Co.  17  Mo.  255. 

Bdng  absolute  in  its  terms,  the  prohibition 
operate  in  case  of  its  breadi  as  an  ayddance 
of  the  polides,  irrespectiye  of  the  intent  or  pur- 
pose for  which  Walker,  the  person  immediately 
concerned  in  the  violation,  brought  the  pro- 
hibited artide  upon  the  premises,  the  fact  being 
undisputed  that  Walker  was  lawfully  in  charge. 
The  joint  possession  by  Walker  and  wife  of  we 
prenuses  by  authority  of  the  insured  was  hia 


IHM  y.  Adams  Co,  Mut,  Im,  Cb.  58  Pa.  8t. 
448;  ESiodl  y.  BaUimors  jSquitalde  Society.  16 
Md.  877;  KeUy  y.  Woreeiter  Mut  F.  Im,  Od.  97 
Mass.  284. 

When  the  breach  of  a  valid  condition  of  in 
sarance  by  the  tenant  Is  estabUshed,  the  policy 
is  avoided  whether  the  landlord  knew  of  tli« 
violation  or  not 

Duncan  y.  Sun  Im,  Ch,  6  Wend.  498;  Ftr% 
As8o,  ofPliHa.  y.  WilUamson,f»  Pa.  St.  106 
Worcester  v.  Worcester  Mut.  F  Im,  Ch,  9  Graj 
27,  Brueck  y.  Phanix  Im.  Co,  21  Hun.  h& 
Steinmett  y.  Franklin  F.  Im,  Oo,  6  Phila.  2t 

Mr,  Georipe  H.  Forster*  for  the  defend 
ant  in  error: 

There  vnis  no  error  in  the  diaige  of  the  ooui 
on  the  point  of  the  keeping,  use.  or  allowmnc 
of  bemtine  on  the  insured  premisea. 

The  explanation  of  this  part  of  the  charge. - 
that  if  benzine  was  brought  by  a  stranger,or  f  c 
a  strange  or  entirely  outside  purpose.not  done  1 
the  course  of  Walker's  management  there*  aa  b 
wife's  manager,  but  for  some  purpose  ov< 
which  Mr.  Gunther  had  no  control,  tben 
would  not  be  by  the  insured— was  entire! 
proper.  The  court  made  this  still  clearer,  I 
stating  that  it  must  be  for  some  entirely  outsit 
purpose,  and  by  instructing  the  iury  that  tkn 
were  not  to  guess  at  that,  l)ut  that  it  must  1 
proved. 

See  Qaiee  y.  Madieon  Ch.  MtO,  is*.  €b«  5  ] 
Y.  469,  and  cases  there  dted;  Inntranee  Cb.  ^ 
A.  y.  McDownmU,  60  IlL  120;  Aurora  InM.  < 
y.  ^Uley,  55  DL  218;  Mackayr.  BurHngtan.  Ft 
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(k  SS  U.  174;  Daniels  v.  HudKU  River  F.  Int. 
(h,  12  Cosh.  417;  Sar^ordr.  Mecha/nie»  Mut.  F. 
hi,  Co,  IdCush.  641;  HffndiT,  8chmeetady  (Jo. 
MvLlnt.  Co,  11  N.  Y.  554;  WHie  v.  Mut.  Am- 
iiimiKiCb.8Qray,566;  SteinbaehY.LaFayetU 
/./M.Cb.  54N.  Y.  90. 

Ko  TiolAtlon  of  tbe  policy  by  the  drawing  of 
nAoed  petioleuin  after  daylight  was  pleaded 
hjf  tbe  answer;  nor  was  the  evidence  ondis- 
potad  of  my  sodi  violationof  the  policy  as  was 
wmedby  this  request 

W^SOiamMY.  Meckamieiand  Traden Fire Im. 
Oi.  54  N.  Y.  577,  579. 

DefcDdaot  made  no  application  to  amend; 
tad  ti  the  defense  was  not  pleaded  nor  made 
tnilsble  by  amendment  or  a  motion  to  amend, 
the  question  was  not  in  the  case  whether  or  not 
ayiQch  defense  actoally  existed. 

JKmlT.  BudmmlUter  F.  Ine.Ch.  2Duer,  ^1: 
Dimem  t.  Dtmn,  15N.  Y.  498;  Ooddr.  Bath- 
kmi,  19  K.  Y.  87;  Wright  v.  BdafiM,  25  N. 
T.M. 

Ite  defendant  insored  a  frame  hotel  and  gave 
•written  pririlMe  to  use  gasoline  gas,  gasom- 
eter, bkiwer  ana  generator.  This  permission 
tofolfed  the  right  to  bring  gasoline  to  the  prem- 
in  snd  store  it  in  a  proper  place.  It  was 
pnper  for  the  court  to  cnaige  the  jury  as  it  did. 
Si  to  whst  weight  was  to  be  giv^  that  clause, 
«d  whst  right  was  given  under  that  privilege 
Si  to  tbe  storage  of  gasoline.  The  court  prop- 
erijeoortraed  the  policy  and  the  written  per- 
Mian:  and  that  construction  is  to  be  based 
i9on  what  tbe  privilege  authorized  and  not  on 
Miaodse  or  nonexerdse,  to  a  greater  or  less 
during  part  of  the  time  futter  the  policy 


Bgm  Int.  Co.  t.  Bolt.  Warehoum  Co.  98  U. 
6.5a(Bk.  28,  L.  ed.  809);  BayUy  v.  London 
L.  As.  Cb.  4  Ins.  L.  J.  508;  Putnam  v. 
/M.  a».  18  BkOchl  868. 


Mr.  JmsOee  Katthews  delivered  the  opin- 
in  of  the  court: 

nt  flnt  q[oestion  to  be  examined  is  whether 
fte  ciicail  oonrt  erred  in  withdrawing  from  the 
Jbt  the  ri^  to  consider  the  facts  proven  as 
ts  ttedrawiM  of  the  oil  in  the  oil  room  after 
dak  la  the  vfcinity  of  a  lighted  lamp,  which 
*M  titt  artmtttad  cause  of  the  fire,  asconstitut- 
lif  a  detaM  to  the  action  under  the  plead* 


li. 


■»» 


tealfa  pangraph  in  the  answer,  setting 
ate  and  distinct  defense,  recited  two 
in  the  policy;  the  first,  that  the  as- 
iboald  not  keep  any  burning  fluid  with^ 
ritten  oemlBBion  in  the  policy ;  the  second, 
carbon  oils  ox  any  description, 
crade  or  refined,  or  any  other  inflam- 
Hqaid,  "are  not  to  be  stored,  used,  kept 
viloved  CO  tbe  above  premises,  temporarily 
itly,  for  sale  or  othowise,  unless 
permission  indorsed  on  this  policy , 
s  use  of  refined  coal,  kerosene  or 
oil  for  Ughts,  if  the  same  is  drawn 
hmm  filled  by  darliffht;  otherwise  this 
baabanuIlandvoSd.^    It  then  alleged 


of  these  conditions,  in  substance,  as 

that  without  the  written  permission  of 

indoned  on  said  polidea  or 

there  were  stored,  used,  kept  and 

on  the  Insured  premises,  benane  or 

inflammable  burning  fluids  or 

UfiCS. 


liquids,  prohibited  by  said  policies,  and  that 
the  fire  referred  to  in  the  complaint  origluatcd 
therefrom  and  was  caused  thereby. 

It  is  true  that  the  answer  does  not  specifically 
set  out  as  part  of  the  defense  that  kerosene  was 
kept  on  the  premises  to  be  used  for  lights,  but 
that,  in  breach  of  the  condition  which  permitted 
such  use,  it  was  drawn  after  dark  and  with  a 
lighted  lamp  near;  but  tbe  ri^ht  to  keep  it  and 
use  it  in  the  manner  specified  in  the  condition 
is  an  exception  from  the  general  prohibition, 
which  forbids  the  mere  keeping  of  it  without, 
written  permission;  so  that,  strictly  speaking, 
an  averment  that  the  article  was  kept  and  used 
on  the  premises,  in  violation  of  the  condition, 
includes  the  use  of  it.  otherwise  than  for  lights, 
and  the  drawing  of  it  otherwise  than  by  day- 
light Under  the  allegations  of  the  answer, 
although  not  so  definite  and  certain  as  mi^ht 
have  roen  required,  upon  motion  made  in  due 
time,  it  seems  to  us  it  was  competent  for  the 
defendant  to  prove  and  rely  upon  any  keeping 
and  use  of  burning  fiuid  prohibited  by  the  con- 
ditions set  out 

Whatever  obscurity  there  was  in  pleading  the 
defense,  considered  apart  from  the  facts  subse- 
ouently  disclosed  in  evidence,  nevertheless,  all 
the  testimony  necessary  to  its  establishment 
was  offered  and  admitted  without  objection. 
It  was  offered  and  admitted  as  tending  to  prove 
that  there  had  be^  a  breach  of  the  conditions 
of  the  policy;  and  the  whole  matter  of  the  de- 
fense was  covered  by  the  testimony,  on  exami- 
nation and  cross  exiunination  of  the  witnesses,  r  1 27 1 
both  on  the  part  of  the  defendant  in  chief  and  ^  ^ 
on  that  of  the  plaintiff  in  rebuttal.  On  the 
conclusion  of  the  testimony  on  both  sides  the 
matter  now  insisted  on  was  spedally  called  to 
the  attention  of  the  court  by  a  reouest  on  the 
part  of  the  defendant's  counsel  to  oirect  a  ver- 
dict for  the  ddPendant  on  that  ground  alone, 
when,  if  It  was  a  matter  of  surprise  to  the  op- 
posite party,  opportunity  for  meeting  it  mignt 
still  have  iJeen  given;  or  if  the  pleadinn  were 
considered  not  to  be  sufQdently  explicit,  an 
amendment  might  have  been  required  and 
made.  The  request  was  refused,  and  it  does 
not  appear  from  the  record  to  have  been  on  the 
groima  that  the  defense  was  not  within  the 
iSBueBj  but  the  refusal  was  absolute  and  un- 
qualilied.  We  refer  to  it,  not  for  the  purpose 
of  intimating  that  the  oourt  was  bound  to  grant 
the  request,  i>ut  because  we  think  the  matter 
ought  to  have  then  been  either  submitted  to  the 
]urv  or  put  in  shape  for  such  submission,  if  the 
rights  of  the  advene  party  required  any  change 
in  the  pleadings,  or  opportunity  for  the  pro- 
duction at  other  evidence.  By  the  course  act- 
ually taken  the  defendant  was  deprived  of  the 
benefit  of  a  defense,  legitimately  arisinff  upon 
the  evidence  actually  in  the  case,  admitted 
without  objection;  aiul  this,  we  think,  was  con* 
trary  to  the  practice  as  established  under  the 
laws  of  New  York,  as  appears  from  the  cases 
cited  of  J\r.  r.  CM,  In$.  Cb.  v.  Nai.  Protection 
Ins.  Oo,  14  N.  Y.  85:  WtOiami  ▼.  Ifeeh.  db 
Traders  Fire  Ine.  Co.  54  N.  Y.  577;  and  Will- 
iame  ▼.  Peoplee  Fire  Ine.  Co.  fSn  N.  Y.  274. 

The  New  York  Gvil  Code  of  Procedure, 
which  furnishes  the  rule  of  practice  in  such 
cases,  is  explicit  on  the  point  In  section  589 
it  is  provided  that  "A  variance  between  an  al- 
legaUon  in  a  pleading  and  the  proof  is  not 
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material,  unless  it  has  actually  misled  the  ad- 
verse party  to  his  prejudice  in  maintaining  his 
action  or  defense  upon  the  merits.  If  a  party 
insists  that  he  has  been  misled,  the  fact  and  the 
particulars  in  which  he  has  been  misled  must' 
be  proved  to  the  satisfaction  of  the  court. 
Thereupon,  the  court  may  in  its  discretion 
order  the  pleading  to  be  amended  upon  such 
terms  as  it  deems  just"  And  section  540  de- 
clares that  *'When  the  variance  is  not  material, 
as  prescribed  in  Uie  last  section,  the  court  may 
ri281  ^^t  the  fact  to  be  found  according  to  the 
evidence,  or  may  order  an  immediate  amend- 
ment without  costs." 

There  are  other  errors,  however,  in  the  char^re 
to  the  jury  equally  fatal  to  the  judgment,  which, 
as  the  case  must  be  remanded  for  a  new  trial, 
it  becomes  important  to  point  out. 

The  circuit  court  charged  the  jury,  in  sub- 
stance, that  it  was  not  a  breach  of  the  condi- 
tions of  the  policy  if  they  should  find  a  half  bar- 
rel of  bcaizine  was  stored  bv  direction  of  Walk- 
er in  the  oil  room,  imless  they  should  also  find 
that  he  acted  by  tne  express  or  implied  author- 
ity of  the  assured;  that  is,  unless  in  doing  so  he 
was  acting  in  the  management  of  the  property 
as  the  agent  of  his  wife,  and  within  the  limits 
of  the  authority  conferred  upon  him  for  the 
purpose  of  managing  the  property  according  to 
the  terms  and  purposes  of  her  tenancv;  and  ac- 
cordingly the  jury  was  told  that  if  he  had 
brought  the  prohibited  article  on  the  premises, 
not  for  the  legitimate  use  of  the  hotel,  but  for 
an  outside  purpose,  it  constituted  no  defense. 
The  outside  purpose  referred  to  was  suggested 
by  some  testimony  that  the  benzine  was  brought 
for  the  purpose  of  being  used  in  lighting  an  ad- 
jacent grove  for  a  picnic  Whether  this  use 
was  for  the  entertainment  of  the  guests  of  the 
hotel,  or  to  attract  custom,  does  not  appear 
from  the  evidence;  but,  in  any  .view,  we  think 
the  construction  of  the  policy,  on  which  the 
charge  to  the  jury  was  based,  was  erroneous. 

One  of  the  conoitions  of  the  policy  is,  that  if 
the  assured  shall  keep  or  use  any  of  the  prohib- 
ited articles  without  written  permission,tt  shall 
be  void;  another  is,  that  the  articles  named 
"are  not  to  be  stored,  used,  kept  or  allowed  on 
the  above  premises,  temporarily  or  permanently, 
for  sale  or  otherwise,  unless  with  written  per- 
mission indorsed  on  the  polic3r,"etc. 

A  violation  of  these  proUbitions  by  anyone 
permitted  by  the  assured  to  occupy  the  prem- 
ises, is  a  violation  by  the  assured  mmself .  The 
Company  stipulates  that  it  will  not  assume  the 
risk  arismg  from  the  presence  of  the  articles 
prohibited;  and  if  they  are  brought  upon  the 
premises  in  violation  of  the  policy  by  one  in 
whose  possession  and  control  the  latter  have 
been  placed  by  the  insured,  he  assumes  the  risk 
wbich  the  Company  has  refused  to  accept  In 
our  opinion  the  defendant  in  erroi  was  charge- 
able with  the  acts  of  Walker  if  he  brought  upon 
[  129]  the  insured  premises  and  stored  in  the  oil  room 
any  of  the  prohibited  articles,  although  they 
were  not  intended  to  be  used  on  the  premises, 
but  for  lighting  a  neighboring  grove  for  a  pic- 
nic. Walker  was  in  no  sense  a  stranger  or  a 
trespasser.  With  his  wife  he  was  in  the  lawful 
occupation  of  the  premises  and,  with  the  im- 
plied assent  of  the  insured  at  least, was  intrusted 
with  the  control  and  management  of  them. 
And  under  the  terms  of  the  conditions  in  this 
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policy,  it  must  be  held  that  the  insured  shall 
suffer  the  consequences  of  Walker's  acts  in  do- 
ing that  which,  if  done,  the  Company  had  stif>- 
ulated  that  it  would  not  be  liable.  The  insured 
engaged  that  the  prohibited  thing  should  not  be 
done;  and  when  he  coirmittcd  the  control  of 
the  insured  premises  to  'jinother  the  latter  be- 
came his  representative,  for  whom  he  must  an- 
swer as  for  himself. 

This  construction  of  such  a  condition  is  well 
supported  hj  authority.  KeUey  v.  Woreetier 
Mutual  Fire  iMuranee  Company ^  97  Mass.  284. 
In  this  case  it  was  held  that  "A  policy  of  insur- 
ance obtained  upon  a  building  by  the  owner, 
and  containing  a  proviso  that  it  shall  be  void  if 
the  building  shall  be  occupied  or  used  for  un- 
lawful purposes,  is  avoided  by  a  tenant's  use 
of  the  builaing  for  an  unlawful  purpose,  even 
if  without  the  owner's  knowled^."  In  dis- 
tinguishing Uie  case  from  those  ated  by  coun- 
sel adversdy,  the  court  said:  "  In  some  of  the 
cases  cited  for  the  plaintiff  the  prohibited  use 
was  not  so  const&xit  or  habitual  or  of  such  a 
nature  as  to  fall  within  the  terms  of  the  provia- 
ion,  and  in  the  others  the  knowledge  or  assent 
of  the  assured  was  expressly  required  in  order 
to  avoid  the  policy." 

In  New  York  it  has  been  the  settled  law  since 
the  case  of  Duncan  v.  Sun  Fire  Insurance  Com' 
pany,  6  Wend.  4^«8.  In  Mead  v.  NorthweHem 
Ina,  Co,  7  N.  Y.  530,  it  was  said,  in  such  a  case: 
"  It  is  equally  unimportant  that  the  respondent 
was  ignorant  that  such  business  was  carried  on; 
the  question  whether  a  warranty  has  been  lHt>- 
ken  can  never  depend  upon  the  knowledge  or 
ignorance  or  intent  of  Uie  party  making  it« 
touching  the  acts  or  the  fact  constituting  the 
breach.'  Mataon  v.  Farm  Buildinoi  Ins,  Co. 
78  N.  Y.  810. 

In  Fire  Amodaiumy.  WtUiamson,  26Pa.  8t. 
196,  the  Supreme  Court  of  Pennsylvania  said : 
"  Neither  is  it  material  that  the  landlord  did  not 
know  that  his  tenant  kept  gunpowder.  His  con- 
tract with  the  insurance  company  was  that  it 
should  not  be  kept  without  permission,  and  it 
was  his  business  to  see  that  his  tenants  did  not 
violate  the  contract  in  this  rcffpect."  DU/*l  ▼. 
Adams  Co.  Mutual  Ins.  Co.  58  ^a.  St  443;  Ifoto- 
eirs  Exrs.  v.  Baltimore  Equitable  Society^  16 
Md.  877. 

The  circuit  court  also  erred  in  the  charge 
to  the  Jury  that  under  the  circumstances  dis- 
closed by  the  evidence  It  was  no  breach  of  the 
conditions  of  the  policy  to  have  in  the  ofl  room 
a  quantity  of  gasoline  although  not  intended  for 
use  in  the  gas  apparatus,  the  use  of  which  had 
in  fact  been  discontinued,  if  the  oil  room  was 
a  place  where  such  fluid  might  have  been  prop- 
erly stored,when  intended  for  use  in  the  appa- 
ratus. 

The  only  direct  evidence  in  the  case,  as  to 
the  usual  and  suitable  place  for  the  keeping  of 
gasoline  when  used  in  such  an  apparatus,  i!iraa» 
that  it  should  be  deposited  at  once  in  the  appi^ 
ratus  itself,  one  pfut  of  which  is  a  generator 
where  atmospheric  air  is  carbonized  oy  beings 
forced  through  the  gasoline.    But  waiving  any 

auestion  on  that  pomt,  it  is  clear  that  the  priv- 
ege  indorsed  on  the  policy,  in  the  foUow^ing 
terms:  '*To  use  gasoline  gas — gasometer, blower 
and  generator  being  underground  about  sixty 
feet  from  main  builaing,  in  vatilt;  no  heat  em- 
ployed in  process,"  did  not  sanction  the  keei>- 
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tn^  osiiMr  or  storing  of  gasoline  or  its  equiva- 
Lent.  boraiog  fluid  or  oil,  except  for  actual  use 
Ib  Uutt  gas  apparatus.  There  is  no  express  per- 

~  Am  to  kaq>  gasoline  given  in  the  words  of 
piiTikce.  Such  permission  is  implied  only 
en  and  Mcause  the  use  of  gasoline  is  neces- 
■arx  to  the  enjoyment  of  the  imvil^.  Other- 
wwe  sDd  for  all  other  purposes  ana  uses,  it  is 
expsuady  prohibited.  The  implication  cannot 
be  mcpdad  beyond  the  necessity  for  a  fair  and 
leaaooable  exerase  of  Uie  privilege  granted. 

Bat  the  evidence  on  the  trial  was  uncontra- 
dicted, thatat  the  time  of  the  fiie  and  for  nearly 
previously  the  use  of  the  gas  apparatus 
discontinued.  The  pDiintin  below 
tifled  that  it  was  not  used  during  the 
of  1879,  and  that  its  use  had  been  pur- 
discontinued.  And  the  privilege  indorsed 
i  of  the  policies  *'to  use  kerosene  oU  for 
liglitF,  lamps  to  be  filled  and  trimmed  by  day- 
li^tkt  onlr/*  and  '*  to  keep  not  exceeding  five 
barrels  of  kerosene  oQ  on  said  premises,^  was 
<istied  September  17, 1878,  ai  the  time  when,  ac- 
cording to  the  testimony  of  the  pldntiff ,  the  use 
of  tfae  appsiatus  for  lifting  tne  Dremises  by 
eirsos  Of  gas  from  gasoline  ceased  at  a<e  sua 
of  the  season  of  1878. 

It  is,  of  course,  not  to  be  denied  that  thiadid 
tot  supersede  the  privilege  to  use  the  gasoline 
Bppormtus,  and  that  this  privilege  had  not  been 
sUfiwiae  exhausted  or  withdnwn.  The  In- 
■nred  had  the  ri^t  at  any  time  to  resume  its 
sxrrciae,  and  in  doing  so  would  have  been  lus- 
tified  in  obtaining,  keeping,  storing  and  using, 
in  the  socustomed  manner,  the  necessary  quan- 
dtr  of  gasoline  for  supplying  it  This  is  im- 
pfisd  In  the  nant  of  tne  pri^ege.  But  if  the 
ntrilei^  itself  is  not  actually  exercised,  no  such 
rMpfirstioo  arises;  and  the.prohibition  against 
gtmiilne.,  according  to  the  terms  of  the  condi- 
ooo.  Bust  have  fuU  effect  It  was  error,  there- 
fore,  io  the  court  to  instruct  the  Jury  that  the 
^ikcd  pririkge  to  use  a  gas  apparatus,  not  act- 
aslly  exercised,  nor  intended  to  be  exercised, 
hat  In  tsct  abandoned,  justified  the  insured  in 
kw^JBg  and  storing  gasoline,  in  any  quantity, 
is  amj  place,  or  for  any  time. 

Tke  Jmdonunt  of  the  Circuit  Court  i$,  there- 
le^  ikemreaeimerecereed;  andthe  eauee  i$ 
witkdireetume  to  grant  a  new  tried. 


H.  MoKemiej,  Clerk,  Siipi.  OourCi  U.  8. 


BOBERT  C.  HEWITT,  Appi., 

s. 
LEWIS  8.  FILBERT  et  aL 


&C  Beporter^  ed.  14^-14iw) 

^wMm    HiaHcn  neeeteary  to  appeaL 

of  the  nBeesMiT  elemeDts  of  an 
the  term,  and  ft  it  Is  not  lasiied 

ttion  the  eod  of  the  term  to  which  it 
the  appeal  btwnm  inoperative. 
[No.  W5.] 

Dm.  7.2885.    Decided  Dec.  SJ,  1886. 

APPEAL  fhim  tfae  Supreme  Court  of  the 
Dialiktof  CofaunUa. 
Oft  aotfoA  to  dhmiss  for  want  of  a  citation. 
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The  case  is  sufficiently  stated  by  the  court. 

Meeere.  Wnu  F.  Mattinigly^  and  *C.  C. 
Cole*  for  appellee,  in  support  of  motion: 

A  dtation  was  necessary  because  the  second 
appeal  was  not  at  the  same  term  at  which  the 
decree  appealed  from  was  entered. 

VUloMoe  V.  U.  8. 6  How.  90  (47  U.  8.  bk.  12, 
L.  ed.  856);  Dodge  v.  Knau>le$,  114  U.  8.  480 
(Bk.  29.  L.  ed.  296). 

In  this  case  it  was  also  necessary  because  the 
security  was  not  offered  or  approved  until  after 
the  expiration  of  the  term  C  which  the  api)ca] 
was  granted. 

SageY.  B,  B.  Co.  96  U.  8.  712  (Bk.  24,  L. 
ed.  641);  Eaekine  v.  St.  L.  etc.  B.  Co,  109  U. 
8.  106  (Bk.  27,  L.  ed.  878):  B.  B.  Co.y.  Blair, 
100  U.  8.662  (Bk.  25,  L.  ed.  587). 

A  citation  being  necessary,  the  failure  to  have 
one  signed  and  served  is  fatal  to  the  appeal. 

WiUon  ▼.  Daniel,  8  DalL  401  (8  U.  8.  bk.  1, 
L.  ed.  654);  Lloyd  v.  Alexander,  1  Cranch,  8C5 
(5  U.  8.  bk.  2,  L.  ed.  187);  Ex  parte  Crenshaw, 
15  Pet  119  (40  U.  8.  bk.  10,  L.  ed.  682);  Villa- 
boloi  V.  U.  8.  6  How.  90  (47  U.  8.  bk.  12,  L.  ed. 
856);  U.  8.  v.  Curry,  6  How.  106  (47  U.  8.  bk. 
12,  L.  ed.  868);  Baam  v.  Hart,  1  Black,  88  (66 
U.  8.  bk.  17,  L.  ed.  52);  Castro  v.  U.  8.  8 
WaU.  46  (70  U.  8.  bk.  18,  L.  ed.  168);  Alviso  t. 
U.  8.  5  Wall.  824  (72  U.  8.  bk.  18,  L.  ed.  492); 
Washington  ▼.  Dennison,  6  Wall.  495(78  U.  8. 
bk.  18,  L.  ed.  868);  Sage  v.  B.  B.  Co.  96  U.  8. 
712  (Bk.  24,  L.  ed.  641J;  R  B.  Co.  t.  Blatr, 
100  U.  8.  661  (Bk.  25,  L.  ed.  587):  Bdskins  t. 
8t.L.et€.B.  Co.  109  U.  8.  106  (Bk.  27,  L. 
ed.  878):  Dodge  v.  Enowles,  114  U.  8.  480  (Bk. 
29,  L.  ed.  Sm 

Mr.  S.  S.  uenkle*  for  appellant,  contra: 

The  issi'?  and  service  of  a  citation  in  cases 
where  it  is  required  by  law  is  not  essential  to 
the  jurisdiction  of  this  court. 

Edmonson  v.  Bloomshire,  7  Wall.  806  (74  U. 
8.  bk.  19.  L.  ed.  91);  P^gh  ▼.  Davis,  110  U.  S. 
227  (Bk.  28,  L.  ed.  127). 

This  court  has  repeatedly  held  that  the  giving 
of  a  bond  was  not  essential  to  the  perfecting 
of  an  appeaL 

Exparte  Milwaukee,  etc.  B.  B.  Co.  6  WalL 
188(72  U.  8.  bk.  18,  L.  ed.  67^;  Seymour  v. 
Freer,  5  WaU.  822  (72  U.  8.  bk.  18.  L.  ed.  564). 

Citation  is  merely  notice  to  the  opposite  party 
that  an  appeal  has  been  taken,  and  mav  be 
waived  by  the  appellee  or  his  counsel;  ana  it  is 
absolutely  waived  by  the  appearance  of  counsel 

U.  8.  V.  TaUs,  6  How.  608  (47  U.  8.  bk.  12. 
L.  ed.  576);  Carroll  v.  Dorsey,  20  How.  204  (61 
U.  8.  bk.  15,  L.  ed.  808);  Dayton  v.  Lash,  94 
U.  8. 112  (Bk.  24.  L.  ed.  83);  Chic,  d  Flac.  B. 
R.  Co.  V.  Blair,  100  U.  8.  661  (Bk.  25,  L.  ed. 
587). 

The  purpose  of  the  citation  is  notice.  It  is 
not  jurisQictional;  and  if  by  accident  it  be 
omitted,  a  motion  to  dismiss  an  appeal  In  open 
court  allowed  at  the  proper  term  will  never  be 
granted  until  an  opportunity  to  give  the  req- 
uisite notice  has  be^  f  umisned. 

Dodge  v.  Knowles,  supra. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  to  dismiss  an  appeal  for 
want  of  a  citation.  The  facts  are  these:  A  de- 
cree was  entered  by  the  8upreme  Court  of  the 
District  of  Columbia  on  the  2l8t  of  November, 
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:d82,  dismissing  the  bill  in  a  suit  between 
Robert  C.  Hewitt,  complainant,  and  Lewis  8. 
Filbert  and  others,  defendants.  On  the  same 
day  an  appeal  was  allowed  in  open  court,  but 
that  appeal  was  never  docketed  in  this  court  by 
the  appellant.  It  was,  however,  docketed  by 
the  appellee,  and  dismissed  under  Rule  9,  on  the 
15th  of  October,  1883,  but  the  mandate  was  not 
sent  down  until  March  25, 1885.  In  the  mean- 
time, on  the  26th  of  June,  1884,  Hewitt  ap- 
peared in  the  Supreme  Court  of  the  District, 
at  general  term,  and,  on  his  ez;  parte  applica- 
tion, an  order  was  entered  allowing  mm  a 
second  appeal  upon  his  giving  security  in  the 
sum  of  $500.  After  the  close  of  the  term  at 
which  t&  order  was  nmde,  and  on  the  18th  of 
Au^pist,  a  bond  was  approved  by  one  of  the 
Justices  and  filed  in  the  office  of  the  clerk  of 
that  court.  The  case  was  docketed  in  this  court 
on  the  20th  of  August,  1884,  but  no  citation  has 
ever  been  issued  or  served. 

Except  in  cases  of  appeals  allowed  in  open 
court  during  the  term  at  which  the  decree  ap- 
pealed from  was  rendered,  a  citation  returnable 
at  the  same  term  with  the  appeal  or  writ  of  er- 
ror is  necessary  to  perfect  our  jurisdiction  of 
the  appeal  or  the  writ,  unless  ft  has  been  in 
some  proper  form  waived.  The  San  Pedro.  2 
Wheat.  142  [15  U.  8.  bk.  4.  L.  ed.  205];  Tea- 
ton  V.  Lenox,  7  Pet.  220  [82  U.  S.  bk.  8,  L.  ed. 
664];  ViUaboloiY.  United  States,  Q  Bow.  W[4!7 
U.  8.  bk.  12,  L.  ed.  856]:  United  States  v. 
Ourry,  Id.  Ill  U7  U.  8.  bk.  12,  L.  ed.  865]; 
Castro  V.  United  States,  8  Wall.  50  [70  U.  8 .  bk. 
18,  L.  ed.  168];  AlvisoY.  United  States,  5  WalL 
824  [72 U.  8.bk.  18,  L.  ed.  492]. 

JnDaytonr.  Lash,  WU,  8  112  [Bk.  24,  L. 
ed.  88],  It  was  held  that  if  a  dtatfon  was  act- 
uallv  issued  but  not  served  before  the  first  day 
of  the  term  to  which  it  was  returnable,  leave 
might  be  granted  to  make  the  service  during 
that  term.  In  this  way  the  language  of  the 
court  in  VillaMosY.  United  States,  and  United 
States  V.  Ourry,  which  seemed  to  require  service 
as  well  as  issue  of  the  citation  before  the  return 
day  of  the  appeal  or  writ  of  error,  was  to  some 
extent  qualmed;  but  the  authority  of  tiiose 
cases  as  to  the  necessity  of  an  actual  issue  of 
the  citation  and  service  before  Uie  end  of  the 
return  term  was  in  no  way  impaired.  On  the 
contrarjr.  it  was  fully  recognized.  So  in  Chie, 
A  PactL  £L  Co.  v.  Blair,  100  U.  8.  661  [Bk, 
25,  L.  ed.  587],  where  an  appeal  was  allowed  in 
open  court  at  a  term  subsequent  to  that  in  which 
the  decree  appealed  from  was  rendered,  but 
when  the  solicitors  of  the  appeUee  were  present 
and  had  actual  notice  of  what  was  done,  leave 
was  granted  to  issue  a  dtation  and  have  it  served 
during  the  return  term  of  the  appeal. 

Appeals  allowed  by  the  court  in  session  and 
acting  judicially  at  the  term  when  the  decree 
was  rendered  have  always  beeq  given  a  differ- 
ent effect  from  appeals  allowed  uter  the  term 
or  writs  of  error.  Thus,  in  BeUy  v.  Lamar,  2 
Cranch,849,decided  in  1805,only  two  years  after 
tbe  Act  allowing  appeals  in  cases  of  equity  and 
admiralty  and  mantune  jurisdiction  was  passed, 
[2  Stat.atL.244,  chap.40,sec.  2],itwasstatedby 
Vln^  Justice  Marshall  "to  be  the  opinion  of  the 
court  that,  the  appeal  having  been  prayed,  pend- 
ing the  court  below,  a  citation  was  not  neces- 
•aiy;  and,  therefore,  the  case  was  properly  be- 
fore the  court "  without  a  citation. 
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It  has  since  been  decided  that  if  the  appeal  is 
allowed  in  open  court  at  the  term,  but  the  ap> 
peal  bond  is  not  accepted  until  after  the  term, 
a  citation  will  be  necessary  to  bring  in  the  parties. 
Sagey,  Cent,  i?.  iJ.  Cfe  96  U.  S.  715  [Bk.  24,  L. 
ed.  6481.  But  if  an  appeal  allowed  in  such  a 
way  is  docketed  in  this  court  at  the  return  term 
our  jurisdiction  of  the  appeal  becomes  perfect, 
and  what  remains  to  be  done  to  get  in  tbe  parties 
is  matter  of  procedure  only,  and  not  jurisdic- 
tional so  far  as  the  bringing  of  the  appeal  is  con- 
cerned. Hodge  V.  Knoicles,  114  U.  S.  488  [Bk. 
29,  L.  ed.  296].  As  was  said  in  that  case: 
"  The  judicial  allowance  of  an  appeal  in  open 
court  at  the  term  in  which  the  decree  has  been 
rendered  is  sufficient  notice  of  the  taking  of  an 
appeal.  Security  is  only  for  the  due  prosecu- 
tion of  the  appeal.  The  citation,  if  security  is 
taken  out  of  court  or  after  the  term.^is  only 
necessary  to  show  that  the  appeal  which  was 
allowed  in  term  has  not  been  abandoned  by  the 
failure  to  furnish  the  security  before  the  ad- 
journment It  is  not  jurisdictional.  Its  only 
purpose  is  notice.  If  by  accident  it  has  been 
omitted,  a  motion  to  dismiss  an  appeal,  allowed 
in  open  court  and  at  the  proper  term,  will  never 
be  granted  until  an  opportunity  to  give  the 
requisite  notice  has  been  furnished;  and  this, 
whether  the  motion  was  made  after  the  expira- 
tion of  two  years  from  the  rendition  of  the  de- 
cree or  before."  The  reason  of  this  is  that  the 
allowance  by  the  court  in  session  before  tbe  end 
of  the  term  at  which  the  decree  was  rendered, 
and  when  both  parties  are  either  actually  or 
constructively  present,  is  in  the  nature  of  an 
adjudication  of  appeal  which,  if  docketed  here 
in  time,  gives  this  court  jurisdiction  of  the  sub- 
ject matter  of  the  appeal,  with  power  to  make 
all  such  orders,  consistent  with  the  practice  of 
courts  of  equity,  as  may  be  appropriate  and 
necessary  for  the  furtherance  of  justice.  In 
legal  effect  the  judicial  allowance  of  an  appeal 
in  this  wav  transfers  the  cause  to  this  court,  if 
the  appellant  dockets  the  appeal  here  at  the 

g roper  time.  If  not  docketed,  the  appeal  which 
as  been  allowed  becomes  inoperative  for  want 
of  dueproeecution.  Grigsby  v.  PurceU,  99  U.  8. 
506  [Bk.  25,  L.  ed.  8541,  and  cases  there  cited. 

But  a  citation  is  one  ox  tbe  necessary  elements 
of  an  appeal  taken  after  the  term,  and  if  it  is 
not  issued  and  served  before  the  end  of  the  tenn 
to  which  it  must  be  made  returnable  *iie  appeal 
becomes  inoperative.    The  rule  is  thus  stated  in 
Castro  V.  United  States,  which  was  a  case  o^  an 
appeal  taken  after  the  term  and  in  which  a  cita- 
tion was  necessary:    **  The  writ  of  error,  or  tbe 
allowance  of  appeal,  toother  with  a  copy  of 
the  record  and  the  citation,  when  a  dtation  is 
required,  must  be  returned  to  the  next  term  of 
this  court  after  the  writ  is  sued  out  or  the  ap- 
peal allowed;  otherwise  the  writ  of  error  or  the 
appeal,  as  Uie  case  may  be,  will  become  Toid, 
and  the  party  desiring  to  invoke  the  appellate 
jurisdiction  will  be  obliged  to  resort  to  a  new 
writ  of  error  or  a  new  appeal. "    There  is  noth- 
ingin  any  of  the  cases  to  the  contrary  of  this. 
As  without  a  citation  or  its  waiver  we  cannot 
take  jurisdiction  of  this  appeal,  and  it  is  con- 
ceded  that  none  has  been  issued  or  served,  ami 
there  is  no  sufficient  evidence  of  a  waiver,  th^ 
motion  to  dismiss  is  granted, 
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•beofaite  oofiTeyaiioe,  with  a  ooyenant  of 

and  wtthoot  a  deftwnoe,  ettber  in  the 

oe  or  in  a  ooHateral  paper,  was  Intended 

It  and  to  op«nate  only  as  a  mortgage, 

be  clear,  nneoalTOcal  and  oonyinoinff,  or  the 

mptloQ  that  Uie  Instrument  la  what  It  pur- 

to  be  nmstpreralL 

^  £.  TiaB  raeamnption  in  favor  of  the  oonveyanoe 
to  atreavtheoed  when  It  appears  that  there  la  no  con- 
flMcrafle  dtoprcyortton  bebreeo  the  prioe  paid  and 
«b0  vmloe  of  the  property. 

[No.  86.] 

Argm^  Dte.  9,  JS8S.     Decided  Dec  HU 1886. 

APFKAL  from  the  Sapieme  Court  of  the 
Dfatricft  of  Columbia. 
1%0  hktoTj  and  facts  of  the  case  appear  In 
Aeopinkm  of  the  court 

BenJ.  F.  Butler  and  O.  D.  Bar- 
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wralter  D.  D»Tidge  and  Henfy 

foriq;»penee8: 

AJdKNigb  a  deed  abeohxte  on  its  face  mi^  be 

by  parol  to  haye  been  intended  as  a 

~    It  is  necessary  to  show  facts  and  dr- 

dAore  the  Instrument,  raising  an 


CBoitj  superior  to  its  terms. 
Pierce  T.  BMnmm,  18  CaL  116. 
SoaMBtiiing  more  must  be  established  than  an 
Terfaal  aneement  controlling  the  intent 
1  by  the  instrument. 
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by  testiniooy  entirely  plain  and  conyincing 
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Bapley.  The  bill  was  filed  May  24,1869.  to  re> 
deem  a  parcel  of  land  in  the  City  of  Washincton 
alleged  to  be  coyered  by  a  mortgage  held  by 
the  defendant  Dayis.  The  substantial  aver- 
ments of  the  bill  are,  that  Coyle,  Spalding  and 
Raplcy,  in  April,  1863,  purchased  the  land  as 
tenants  in  common,  and  ft  was  by  their  mutual 
consent  deeded  to  Rapley;  that  Coyle's  share 
was  incumbered  by  a  deed  of  trust  executed  as 
security  for  a  loan  made  to  Coyle  by  one 
Riggs;  that,  in  order  to  pay  Rigffs,  Coyle,  in 
June,  1866,  applied  to  Dayis  for  a  loan  of 
$6,000;  that  Dayis  had,  for  a  long  time,  made 
many  professions  of  warm  friendship  for 
Coyle,  and  of  willingness  and  desire  to  serve 
him,  and  had  acquired  C^oyle's  full  confidence; 
and,  upon  such  application,  offered  to  make  to 
Coyle  such  a  loan  as  would  both  pay  Riggs  and 
settle  up  all  Coyle's  accounts  with  Spaldmg  and 
Rapley,  in  rei^pect  of  the  land;  and  as  secur- 
ity for  the  loan  asked  a  mortgage  on  Coyle's 
undivided  one  third  of  the  land,  which  would 
thus  be  free  from  all  incumbrance  and  indebt- 
edness; and  suggested  that  a  statement  of 
Coyle's  accounts  with  Spalding  and  Rapley  be 
furnished  to  him,  Davis;  that  on  or  about 
June  12,  1866,  Davis  was  furnished  with  a 
written  instrument  signed  by  Spalding  and 
Rapley,  fully  setting  iotHl  Coyle's  accoimt  in 
respect  of  the  land;  that  thereupon  Davis,  well 
knowing  that  one  third  interest  in  the  land 
was  worth  about  $80,000,  and  would  increase 
in  value,  urged  (joyle  to  take  a  loan  from 
him  of  about  $17,0(X),  in  order  to  settle  his  ac- 
count with  Spalding  and  Rapley  as  well  as 
pay  his  debt  to  Riggs,  and  to  give  him,  Da- 
vis, a  mortgage  on  Coyle's  interest,  as  secur- 
ity; that  as  inducement  to  this  course,  Davis 
represented  that  the  arrangement  proposed  by 
him  would  be  freer  from  complication  than 
any  other,  and  would  ^ve  Um  an  independ- 
ent security  for  the  loan;  and  that  his  busi- 
ness as  well  as  his  dedre  to  serve  Covle 
would  afford  him  opportuni^  to  effect,  tor 
the  benefit  of  Coyle,  a  highly  advantageous 
sale  of  said  interest  in  the  premises,  from  the 

Sroceeds  of  which  he  could  retain  the  balance 
ue  on  his  loan  and  pay  over  the  residue  to 
Coyle;  and  that  this  arrangement  would  tend 
to  the  benefit  of  both  parties;  that  Coyle  ac- 
ceded to  the  proposition,  and  Davis  loaned  to 
Coyle  $17,669.46,  by  advancing  $6,000  to  pay 
the  debt  to  Riggs,  uid  assuming  the  payment 
to  be  made  asit  should  fall  due,  of  the  unpaid 
balance  on  Coyle's  one-third  interest,  viz: 
$11,669.46;  that  as  securiQr  for  the  loan,  Davis 
took  a  mortgage  on  Coyle's  undivided  one  third 
of  the  Umd,  in  the  manner  following,  to  wit: 
Rapl^  and  Coyle,on  or  about  July  6, 1866,  con* 
v^ed  to  Davis,  ()oyle's  undivided  one-third  in- 
terest in  the  land,  by  a  deed  absolute  in  form, 
but  the  force  and  operation  of  which  were  de- 
feated by  the  understanding,  agreement  and 
contract  between  Coyle  and  Davis,  that  the 
deed  was  executed  as  security  for  the  loan;  and 
that  between  the  parties  the  conveyance  should 
have  the  operation,  force  and  effect  of  a  mort- 
gage, and  none  oUier;  and  that  Davis  should 
enter  upon  and  tf^e  possession  of  the  mortgaged 
property,  as  security  for  the  loan  and  subject  to 
an  account  for  its  rents  and  profits,  and  when- 
ever Coyle  should  offer  to  redeem  iJie  property 
an  account  should  be  had  in  respect  of  the  rents 
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and  profits,  recciTcd  by  Davis,  on  the  one  hand, 
and  of  CoYle's  debt,  principal  and  interest,  on 
the  other  hand,  and  on  proffer  of  payment  of 
the  8um  thus  found  due,  if  any,  from  Coyle  to 
Davis,  Davis,  by  conveyance  of  the  property 
to  Coyle,  should  surrender  possession  of  it  to 
Coyle;  and  while  Davis  should  continue  in  pos- 
session as  mortgagee,  if  ho  should  have  an  op- 
portunity to  effect  an  advantageous  sale  of  the 
*>Toperty,  he  should  do  so  for  the  benefit  of 
vJoyle,  and  should  convey  title  to  it  and  receive 
the  purchase  money  and  deduct  the  balance,  if 
any,  due  on  the  loan,  over  and  above  the  rents 
and  profits  meanwhile  received  bv  him,  and 
pay  over  the  residue  to  Coyle;  ana  that  Davis 
went  into  possession  of  the  property  and  had 
received  its  rents  and  profits  for  three  years, 
and  had  frequently  admitted  that  the  transac- 
tions between  him  and  Coyle  wer^  as  above  set 
forth. 

The  answer  of  Davis  alleges  that  Rapley,  on 
taking  a  conveyance  of  the  land,  incumbered 
it.  by  a  deed  of  trust,  with  a  debt  of  $^,000.  to 
secure  ui^Mdd  purchase  money,  which  was 
not  paid  when  Uie  deed  from  Coyle  to  Davis 
was  made;  and  that  at  that  time  there  was  a 
further  incumbrance  on  Coyle's  interest  of 
$4,100  as  a  debt  to  Riggs,  seciu^  by  a  deed 
of  trust  of  that  interest.  It  denies  the  allega- 
tions of  the  biU  as  to  the  application  for  a 
loan  or  the  offer  of  a  loan  or  the  asking  for 
a  mortgage,  or  the  suggesting  or  furnishing  of 
a  statement  of  account,  and  all  the  other  alle- 
gations of  the  bill  as  to  the  making  of  a  loan 
or  of  a  mortgage,  or  of  a  deed  as  security 
for  a  loan  or  as  a  mortgage.  It  alleges  the 
facts  to  be  that,  about  m  or  dfliit  weeks  be- 
fore the  making  of  the  deed  to  Davis,  he  was 
applied  to  by  one  Winder,  acthig  as  agent  for 
Coyle,  to  make  a  loan  to  Coyle,  to  be  secured 
by  a  deed  in  fee  of  Coyle's  interest  in  Uie  prop- 
erty, which  application  was  rejected,  and  it 
was  renewed  in  person  by  Coyle,  with  the 
same  result;  that  when  doyle  renewed  it,  he 
exhibited  to  Davis  a  paper  purporting  to  show 
the  cost  of  the  property  and  tne  money  value 
of  the  one-third  interest  of  Coyle,  idfter  de- 
ducting the  balance  due  by  him  on  account 
of  sudn  interest,  and  $6.6166.66  as  one  third 
of  the  unpaid  purchase  money;  that,  after- 
wards Coyle  proposed  to  Davb  to  sell  his  in 
tcrcstto  him  for  $20,000,  but  he  rejected  that 
proposition  and  finally,  in  July,  1866,  offered 
Coyle  $18,000  in  cash  for  such  interest,  which 
offer  Coyle  accepted;  that  Davis  insisted  that 
before  the  purchase  money  should  be  paid  the 
account  of  Coyle  in  respect  of  the  property 
should  be  settled;  that  thereupon  the  indebted- 
ness of  Coyle  to  Spalding  and  Rnpley  in  re- 
spect of  the  property  was  ascertaioed,  by  a  set- 
tlement dated  July  7, 1866,  a  copy  of  which  is 
annexed  to  the  answer,  to  be  $6,258.71;  that 
Davis  paid  the  $6,258.71  to  Spaldin?  and 
Rapley,  and  paid  to  Riggs  what  was  due  to 
him,  and  paid  the  balance  in  cash  to  Coyle, 
less  the  $6,666.66,  which  was  reserved,  with 
the  approlMition  of  Coyle,  to  pay  his  share  of 
the  unpaid  purchase  money,  and  was  after- 
wards paid  l^  Davis;  that  on  July  7,  1866,  Da- 
vis received  from  Coyle  a  deea  executed  by 
Coyle  and  Rapley  and  their  wives,  conveying 
to  him  in  fee  simple  the  one-third  interest  of 
Coyle;  that  he  took  possession  of  it  and  has  re- 
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ceived  its  rents  and  profits,  as  absolute  owner, 
recognized  as  such  uy  Coyle  and  his  cotenants; 
thatCoyle's  interest  at  the  time  I^vis  pur- 
chased it  was  not  worth  $30,000,  and  Coyle 
never  asked  from  Davis  more  than  $20,000  tor 
it;  and  that  Davis  never  admitted  that  he  was 
mortgagee  in  possession  in  respect  of  Coyle*8 
interest 

The  volume  of  proof  taken  on  the  issue  thus 
raised  is  large,  and  the  evidence  is  contradic- 
tory, as  is  common  in  such  cases,  where,  ad- 
mittedly, a  loan  of  some  kind  was  at  some  time 
talked  about  The  conveyance  to  Davis  of  the 
undivided  one-third  interest  of  Coyle  being  to 
him,  his  heirs  and  assigns,  forever,  with  a  cov* 
enant  of  warranty  and  without  a  defeasance, 
either  in  the  conveyance  or  in  a  collateral  pa- 
per, the  parol  evidence  that  there  was  a  debt, 
and  that  the  deed  was  intended  to  secure  it  and 
to  operate  only  as  a  mortgage,  must  be  clear, 
unequivocal  and  convincing,  or  the  presump- 
tion that  the  instrument  is  what  it  purports  io 
be  must  prevail.     This  well  settled  rule  of 
equity  lunsprudence  was  applied  by  this  court 
in  HoviandY.  Blake, 97  U.  8.  624,  &6  [Bk.  24, 
L.  ed.  1027, 1028].    The  case  stated  in  the  bm 
herein  is  not  supported  by  the  weight  of  the 
evidence.    On  the  contrary,  it  sustauis  the  al- 
legations of  the  answer.    Especially,  Uie  force 
of  the  letter  of  Coyle  to  Davis,  of  June  11. 
1867,  is  not  broken  by  any  satisfactoiy  ex- 
planation.   It  would  serve  no  useful  purpose 
to  discuss  the  testimony  at  length.    There  is 
but  one    point  to  wmch  it  b   needful   to 
refer.     Great  stress  is  laid,  in  cases  of  this 
kind,  on  inadeoua(7  of  consideration,  whei« 
there  is  a  considerable  disproportion  between 
the  price  paid  and  the  real  value  of  the  prop- 
erty. i2iiM02;v.8EmMard,12How.l89,l^[53 
U.  S.  bk.  18,  L.  ed.  027,  931].    There  is  testf- 
mony  on  both  sides,  on  the  question  of  dis- 
proportion^ in  this  case.    But  the  preponder- 
ance is  very  large  on  the  part  of  Dam,  that 
the  share  of  Coyle  in  the  property  was  sold 
for  about  its  sale  value,  in  view  of  its  condi- 
tion.   There  was  a  poorly  built  and  pooiiy 
arranged  building  on  the  premises,  whi^  was 
incaiMble  of  actual  partition;  the  law  did  not 
permit  a  partition  by  a  sale  in  intitum;  and 
Coylc's   interest    was    a    minority   interest. 
These  considerations  made  it  difficult  of  tale 
at  all. 

Decree  affirmecL 

True  copy.   Test: 
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Mr.  Jolm  CkMKle»  SoUeUor-Oen.,  for  ap- 


Cki^Jtuitiee  Waite  delivered  the  opin- 
loB  of  the  court: 

This  suit  was  brought  by  the  Union  Pacific 
Bailw^  Oompany  against  the  United  States 
vndcr  sections  6260  and  5261  of  the  Revised 
g— fc"^^  to  recover  among  other  things  the 
priee  of  the  tnmsportation  of  mails  by  the 
Oampaxiy  in  accordance  wit)i  the  requirements 
«f  its  ciiiuter.    These  sections  are  as  f  ollowa: 

"Sec  5300.  The  Secretary  of  the  Treasury 
is  directed  to  withhold  all  payments  to  any  rail- 
toad  company  and  its  assigns  on  account  of 
freicbts  or  tansportation  over  their  respective 
rottSs  of  any  kinid,  to  the  amount  of  payments 
\ff  tbe  United  States  for  interest  upon 
of  tbe  United  States  issued  to  any  such 
xpmMXf,  and  which  shall  not  have  been  reim- 
together  with  the  5  per  centum  of  net 
I  doe  and  unapplied,  as  provided  by 


saw.    Any  such  company  may  bring 

•sit  in  the  ooort  of  claims  to  recover  the  price 
«€  *«»cli  frei^t  and  transportation;  and  in  such 
tike  riglit  of  such  company  to  recover  the 
.  upon  the  law  and  the  facts  of  the  case 
be  determioed,  and  also  the  rights  of  the 
Uaitnl  States  upon  the  merits  of  all  the  points 
pr««nted  by  it  in  answer  thereto  b?  them;  and 
citber  party  to  such  suit  may  appeal  to  the 
ociort;  and  both  said  courts  shall  give 
or  causes  precedence  of  aO  otb<v 


\ 


of  tbe  principal  controversies  in  the  case 
■•  to  what  would  be  "fair  and  reasonable 
of  oompeneiticm"  for  such  transportation, 
to  exceed  the  amount  paid  by  private 
-  for  tbe  aame  kind  of  service.''    When 
here  on  a  former  appeal,  this 
edepdng  the  ruling  of  the  court  of 
.  aaia  that  it  would  be  proper  "to  look 
tbecDiiie  Add  of  service  in  determining 
%  fair  and  reasonable  charge  for  a 
■  similar  to  but  not  identical 
For  instance,  if  it  should  ap- 
tbe  receipts  of  panenger  cars  were 
tbe  receipts  of  postal  cars,  and  the 
_  rmming  expenses  no  greater,  we  are 
to  think  that  that  fact  might  be  a 
lenent  io  tbe  problem  of  estimating  the 
of  fab  and  reasonable  rates  of  compen- 
*  Aad  we  abo  said  that  "upon  a  re-trial, 
do  not  agree  upon  the  amount 
be  mle  of  computation,  the  com- 
et fair  and  reasonable  rates,  must  be 
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determined  upon  a  consideration  of  all  facts 
material  to  the  issue,  not  to  exceed  tiie  amounts 
paid  by  private  parties  for  the  same  kind  of 
service."  Union  Paciflc  R.  R.  Oo.  v.  United 
8tate$,  104  U.  S.  667.    [6k.  26,  L.  ed.  885]. 

Accordingly,  when  the  case  went  back,  evi- 
dence was  offered  to  show: 

1.  What  the  public  paid  for  express  service, 
and  the  similarity  of  this  service  in  its  nature 
and  cost  to  the  mail  service; 

2.  The  earnings  per  car  of  the  cars  employed 
in  thepassenger  service; 

8.  What  the  Company  charged  and  the  pub- 
lic paid  per  pound  for  carrying  extra  baggage; 

4.  What  the  Company  chained  and  the  pub- 
lic paid  for  carrying  first  class  freight  on  pas- 
senger trains;  and  how  much  more  it  was  worth 
to  carry  the  same  class  of  matter  in  passenger 
trains;  and 

5.  That  connecting  roads  allowed  the  Com 
pany  on  through  business  50  per  cent  more  than 
they  themselves  received,  and  the  reason  for 
such  allowance. 

The  motion  papers  also  show  that,  before  thb 
first  trial  of  the  cause,  a  stipulation  was  entered 
into  by  the  parties  agreeing  on  the  amount  due 
the  Company  for  mail  service  in  case  one  or 
another  of  several  proposed  rales  for  estimating 
the  price  should  be  adopted  by  the  court. 

Before  the  trial  began  the  court  was  requested 
to  find  specifically  the  facts  as  to  the  several 
Mnds  of  service  about  which  evidence  had  been 
furnisheil,  and  the  nature,  extent,  and  character 
of  the  mail  service.  The  court  did  not  comply 
with  this  request,  but  found  generally  that 
"The  amoimts  allowed  and  retained  by  the 
Treasury  Department  for  transportation  of 
mails  *  *  *  are  a  fair  and  reasonable  compen- 
sation for  the  service,  and  not  in  excess  of  the 
rates  paid  by  private  parties  for  the  same  kind 
of  service,  and  gave  judgment  accordingly, 
llie  case  is  now  here  on  appeal  by  both  pardes, 
and  Uie  Railway  Company  has  moved  that  the 
court  of  claims  be  directed  "to  send  up  to  this 
court  the  entire  record  in  said  case,  including 
the  interlocutory  rulings,  and  all  the  evidence 
on  whidi  the  case  was  heard;"  or,  if  that  can- 
not be  done,  that  the  case  be  remanded  with  in- 
structions to  "spedficaUv  pass  ujpon,  affirma- 
tively or  negatively,  each  of  said  requests,  or 
make  a  flndmg  of  tads  on  the  subject  embraced 
in  each  of  said  requests;"  and  that  the  court  be 
directed  to  incorporate  in  the  record  the  stipu- 
lation already  referred  to,  and  a  certain  letter 
mentioned  and  sec  out  in  Uie  motion  papers. 

So  far  as  the  first  branch  of  the  motion  is 
concerned,  it  must  be  denied  on  the  authority 
of  MeClure  v.  United  Statee,  [ante,  572]  Just  de- 
cided. There  Is  nothing  in  the  statute  under 
which  this  suit  was  brought  to  show  an  inten- 
tion by  Congress  to  allow  any  other  appeal  to 
this  court  tlmn  such  an  one  as  Is  given  oy  the 
statute  conferring  general  Jurisdiction  on  the 
court  of  claims.  The  suit  is  to  be  at  law  and 
not  in  equity.  The  recovery  is  to  be  upon  the 
law  and  the  facts  of  the  case,  but  that  is  no 
more  than  is  required  in  every  suit  at  law  or  in 
equity.  Under  our  rule  the  lacts  are  to  be  set- 
tled by  the  oourt  of  claims,  and  an  appeal 
brings  up  for  review  only  the  decisions  of  that 
court  upon  questions  of  law  arising  in  the 
course  of  the  trial  or  in  the  application  of  the 
law  to  the  facts  as  finally  fo^nd.     There  is 
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'  DOtblng  unusiud  in  this.  In  an  ordinary  suit 
at  law  the  facts  are  settled  in  the  trial  court, 
and  ouestionB  of  law  are  only  carried  to  the 
appellate  court  for  review.  Upon  writs  of  error 
we  hear  the  case  only  on  findings  of  fact  or  ex- 
ceptions to  rulings  of  the  court  in  the  progress 
of  the  triaL  (Generally,  in  suits  at  law  there  is 
but  one  trial  upon  qu^ons  of  fact 

The  second  branch  of  the  motion  is  also 
covered  by  the  decision  vn  McOlwrff%  Com, 
The  special  ^findings  which  were  reauested  and 
refused  related  to  mere  incidental  facts  which 
amounted  only  to  evidence,  and  were  therefore 
inadmissible  as  part  of  the  record  to  be  sent 
here.  The  FrancU  Wright,  105  U.  8.  881  [Bk. 
26,  L.  ed.  1100].  They  were  in  reality  nothing 
more  than  requests  for  a  finding  of  what  the 
evidence  was.  The  parties  seem  to  have  fol- 
lowed the  suggestion  on  the  former  appeal,  and 
after  looking  over  the  entire  field  of  service 
[lft8]  they  brought  in  everything  which,  in  thdr 
opinion,  could  be  of  use  to  the  court  in  deter- 
mining what  would  be  a  reasonable  compensa- 
tion for  the  service  rendered,  subject  to  ue  re- 
quirement of  the  statute  that  it  should  not  be 
more  than  was  paid  to  private  parties  for  the 
same  kind  of  s^vice.  The  qu^on  to  be  de- 
termined was  one  of  fact,  as  much  so  as  the 
amount  of  recovery  in  any  action  quantum 
meruit,  A  oonduaon  could  only  be  reached 
by  considering  all  the  testimony,  weighing  the 
facts,  and  estimating  their  comparative  value 
as  evidence.  This  presented  in  no  just  sense  a 
question  of  law.  £very  fact  that  was  proven 
aocordinf  to  the  motion  was  simply  evidence, 
and  as  e^ence  had  performed  its  entire  office 
when  the  ftusts  were  found.  It  has  no  placein 
the  record  which  is  to  come  here  for  review. 

Tlie  moiian  i$  deiML 
Ttoeoopj.   Test: 

James  H.  MoKcnney,  caerk.  Sup.  OourtiTJ.  8. 
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Fawion  lav»—*'toiai  dieaNUtjT-^hte  efwid- 
oioe-^iUUtUee  eoTiitrued. 

1.  The  words  '*  total  disability  **  In  pension  laws 
have  a  technical  slgnlflcatioii  wbloh  cannot  be  dis- 
regarded. 

£  Under  section  4708,  B.  S.  a  widow  ia  only  enti- 
tled to  receive  the  same  pension  to  which  hm*  hus- 
band would  have  been  entitled  for  a  total  disability* 
although  in  fact  he  had  received  a  larger  pension 
because  of  a  permanent  spedflc  diaability. 

[No.  951.] 
Submitted  Not.  tS,  1885.  Decided  Dec.  tl,  1885. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  of  the  case  suffi- 
ciently appear  in  the  opinioi\  of  the  court 
Mr.  A.  ifc  MerrimaAf  for  appellant 
Mr.  John  li.  Blair,  for  appellee. 
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By  an  Act  of  Congress  of  March  8, 1879,  the 
Secretary  of  the  Interior  was  directed  to  place 
on  the  pension  roll  the  name  of  Ward  B.  Bur- 
nett, and  pay  him  a  pension  of  $50  per  month 
in  lieu  of  the  pension  then  received  by  him.  20 
Stat  at  L.  665,  chap.  290.  The  subsequent  Act 
of  June  16, 1880,  providesthat  all  soloiers  then 
receiving  a  pension  of  $50  per  month,  under 
the  provisions  of  the  Act  of  June  18, 1874,  en- 
titled "An  Act  to  Increase  the  Pennon  of  Sol- 
dieis  and  Sailors  Who  Have  Been  Totally  Dis- 
abled" (18  Stat  at  L.  78,  chap.  298),  shall  re- 
ceive,  in  lieu  of  all  pensions  then  paid  to  them 
by  the  United  States,  the  sum  of  $T3  per  month ; 
those  whose  pensions  were  thus  increased  from 
$50  to  $72  per  montn,  to  receive  the  differraioe 
between  those  sums  monthly,  from  June  17. 
1878,  to  the  date  when  that  Act  took  effect. 
21  Stat  at  L.  281,  chap.  286. 

On  the  17th  of  July,  1882,  General  Buniett 
received  from  the  Department  of  the  Interior  a 
certificate  showing  that  he  was  entitled  to  a 
pension  "  for  gun-shot  wounds  of  left  leg,  and 
rheumatism  "  at  the  rate  of  $80  per  monUi,  to 
commence  on  the  first  of  August,  1848,  and 
$81.25  per  month  from  June  4, 1872.  and  $50 
per  month  from  June  4,  1874,  and  $73  per 
month  from  June  17,  1878. 

By  an  Act  approved  Jidy  25,  1882,  it  is  pro- 
vided that  no  person  then  receiving,  or  who 
should  thereafter  receive,  a  pension  under  a 
special  Act  shall  receive,  in  aadition  thereto,  a 
pension  under  the  genend  law,  unless  the  fe- 
cial Act  expressly  states  that  the  pension 
granted  thereby  is  in  addition  to  the  pension 
which  such  person  is  entitled  to  receive  under 
the  general  law.    22  Stat  at  L.  176,  chap.  349. 

Gin.  Burnett  died  on  June  24,  1884,  from 
the  effect  of  wounds  received  in  the  war  wiUi 
Mexico.    The  appellant,  his  widow,  claims  the 
same  pension,  $72  per  month,  that  her  husband 
was  receiving  at  lus  death.    The  interior  de- 
partment granted  her  a  certificate  for  a  pension 
at  the  rate  of  only  $80  per  month,  to  contin^ie 
from  June  24,  1884,  during  her  widowhood. 
Her  claim  for  a  larger  pension  having  been  de- 
nied, the  matter  was  referred  by  the  depart- 
ment to  the  court  of  claims.    The  claimant,  in 
her  petition  in  that  court,  asked  for  ludmient 
against  the  United  States  for  $210,  that  bein^ 
the  difference  between  $30  per  month  and  $7§ 
per  month  from  the  date  of  her  husband's  death 
to  the  commencement  of  this  action.    A  de- 
murrer by  the  Government  to  the  petition  hav- 
ing been  sustained,  the  case  has  been  brought 
to  this  court 

The  only  question  presented  by  the  parties 
for  our  consideration  is  whether,  under  exist- 
ing statutes,  the  widow  of  G^eral  Burnett  is 
entitled  to  the  same  pension  that  he  was  reo^v- 
ine  at  his  death. 

Section  4692  of  the  Revised  Statutes  provides 
that  "Eveiy  person  specified  in  the  severui 
classes  enumerated  in  section  4698,  who  has  been, 
since  the  4th  dav  of  March,  1861,  or  who  is 
hereafter  disablea,  under  the  conditi<ms  therein 
stated,  shall  *  *  *  be  placed  on  the  list  of  in- 
valid pensioners  of  the  United  States,  and  be 
entitled  to  receive  for  a  total  disability,  or  si 
permanent  specific  disability  such  pension  as 
Is  hereinafter  provided  in  suoi  cases;  and  for  an 
inferior  disability,  except  in  cases  of  permanent 
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dinbflitj,  for  which  the  rate  of  pension 
.  SBsly  provided,  an  amotint  proportionate 
to  thai  provided  for  total  disabilOT;  and  sach 
f'fMBOP  shall  commence  as  hereinafter  provided 
•od  eootinoe  during  the  existence  of  the  dis- 
ahifity."    17  Stat  at  L.  566;  18  iil  61;  19  Jd. 

Section  4698  spedfles  who  shalj  be  benefl* 
riirkagnder  the  preceding  section,  amongwhom 
ia  "  mny  officer  of  the  army,  including  regulars, 
volanteers  or  militia  *  *  •  disabled  by  reason 
mi  mnj  woond  or  injury  received,  or  disease 
rootnacted,  whOe  in  the  service  of  the  United 
Statea  and  in  the  line  of  duty."  17  Stat  at  L. 
9St.  587;  19  iil  406. 

Sectioo  4605  jsovidea  that  "  The  pension  for 
ftoial  dlsahOity  shall  be  *  *  *  for  Iteutenant- 
cfilooela  aod  oBloers  of  his^er  rank  in  the  mili- 
SJOT  ao^ice  *  *  *  $80  per  month."  17  Stat 
■S  U  667;  19  lBL2iL  Other  sections  fix  the 
■ir-r-*  of  peosioiis  In  cases  of  disabilities 
kBOWB  as  pmoanent  specific  disability  and  in- 
ferior dfaahOity. 

b  la  then  provided,  by  section  4702,  that  "If 
aBT  pcnon  embraced  within  the  provisions  of 
MctioM  4603  and  4608  has  died  shicethe  4th 
daj  of  IfardL  1861,  or  hereafter  dies  by  reason 
d  aaj  woand,  inlury  or  disease  whi^  under 
tke  coodltions  and  limitations  of  such  sections, 
woold  have  entitled  him  to  an  invalid  pension 
faMl  be  beeo  disabled,  his  widow  •  •  •  shaU 
to  receive  the  same  pension  as  the 
or  father  would  have  been  entitled  to 
toCany  disabled,  to  commence  from 
of  the  husband  or  father,  tocontinue 
'^w  during  her  widowhood,^  etc.  Act 
t,  1878, 17  Stat  at  L.  p.  669,  chap. 


It 


to  be  too  dear  for  discussion 
ooDfltraction  which  the  court  placed 
th0  statutory  provisions  is  correct  It  is 
>  be  doabted  that  the  words  "total  dis- 
^  in  tbe  pension  laws  have  a  technical 
wudi  cannot  be  disregarded.  And 
ffae  statole  fixes  680  per  month  as  the 
in  case  of  total  oisalrflity,  of  an  officer 


of  General  Burnett,  and  declares 

widow  shall  receive  the  same  pension 

hasbaiid  would  have  received  nad  he 

ftoaallj  dJaahled,  there  is  no  room  left  for 

\inJkm  that  would  give  hera  pension  in 

of  that  amount    Izlt  is  supposed  that 

unjustly  against  tne  officers 

who  became  totally  disabled  in 

or  tbaX  an  unreasonable  distinction 

different  kinds  of  disabili^, 

is  with  another  department  of  the 

Tbe  courts  must  give  effect  to 

of  Congress  as  numiiested  1^  the 

Tbey  cannot  make  bul  OHi  only  de- 


7%mjwdgmemtUaf/brm€d. 


H.  MeKconej,  Gterk,  Sop.  Ooart«  U.  8. 
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a. 
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STATE  OF  LOUISIANA,  as  tW.  JOSIAH 

FISE,  Plff.  in  Err., 

t, 

POLICE  JURY  OF  JEFFERSON,  LEFT 

BANE. 

0ee  &  C  "*  FiOt  v.  Jegemm  PdUee  Jury,**  Beport* 

er^ed.iai-135.) 

Municipal  ordinance  ficino  compensation — La. 
State  Constitution  impawn  ootigaiion  ofcon-^ 
tract  for. 

L  After  servf  oes  have  been  rendered  under  a  mu- 
nicipal law,  resolution  or  ordinance  whioh  fixes  the 
rate  of  compensation,  there  arises  an  implied  con- 
tract to  pay  for  those  servioes  at  that  rate;  and  the 
obligation  of  such  contract  cannot  be  impaired  hj 
theState. 

2.  A  provision  in  a  State  Constitution  may  be  a 
law  impairing  the  obligation  of  a  contract  as  well 
as  one  found  In  an  ordinary  statute. 

[Noe.  66,  70.1 
Bubmitied  Not,  IS,  1886.  ^Decided  Dec  tl,  1886. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 
The  case  is  stated  by  the  court 
Meure:  CIumu  Looqiie  and  B.  F.  Jonast 
for  plaintiffs  in  error. 
No  counsel  appeared  for  defendant  hi  error. 

Mr.  Juitice  VJOlmr  delivered  the  opinion  of 
the  court: 

These  cases  are  brought  before  this  court  br 
writs  of  error  to  the  Supreme  Court  of  Louid- 

As  they  involve  precisely  the  same  questions 
between  the  same  parties  they  may  be  decided 
together. 

Joeiah  Fisk,  who  was  an  attorn^  at  law, 
brought  three  suits  in  the  proper  court  of  the 
ParisQ  of  Jefferson  to  recover  for  salary  and 
fees  due  him  from  the  parish  as  district  attor- 
ney; and  he  obtained  Jude:mcnts  in  each  case 
agahist  the  Police  Jury,wmch  is  the  governing 
body  of  the  parish. 

Bieing  unable  to  obtain  the  payment  of  these 
Judgments  in  any  other  mode,  he  first  made  ap 
plication  for  a  writ  of  mandamue  to  compel  the 
assessment  and  collection  of  a  tax  for  the  pay- 
ment of  two  of  these  Judflmnents,  and  af  terwaros 
for  another  writ  in  regard  to  the  third  judgment; 
the  two  Judgments  being  for  his  salary  and  fees 
under  one  appointment,  and  the  other  under  a 
second  appointment 

The  inferior  court  granted  the  writ  in  one 
case  and  denied  it  in  t^  other.  But  on  app^ 
to  the  supreme  court  of  the  State,  the  writs 
were  denied  in  both  cases. 

The  ground  of  the  Jurisdiction  of  this  court 
to  review  these  judgments  1b  the  assertion  by 

Elaintiff  in  error  that  they  were  founded  on  a 
iw  of  the  State  which  impaired  the  obligation 
of  his  contract,  to  wit :  the  contract  on  which 
he  procured  the  Judgments  already  mentioned. 

The  services  for  which  the  Judgments  were 
recovered  were  rendered  in  the  years  1871, 1872, 
1878  and  1874.  During  this  period  there  was 
in  force  the  Act  of  the  Legislature  of  1871,  erf 
which  section  7  is  as  foUows: 

"  That  no  city  or  other  municipal  corpora- 
tion shall  lery  a  tax  forany  purpose  whidi  shall 

Nova.— OofuMtMtlotial  Icmo:  InHMrtrmsia  of  sMipo- 
ekm  of  eofitrtwtt.  See  neteber  v.  Pw^  10  U.K<9 
Orvnoh),  87,  bk.  8. 18S,  fioCs. 
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exceed  2  per  centom  on  the  assessed  cash  value 
of  all  the  property  therein  listed  for  taxation; 
nor  shall  the  police  jury  of  any  parish  levy  a 
tax  for  any  parish  purposes  dunng  any  year 
which  shall  exceed  100  per  centum  of  the  state 
tax  for  that  year,  unless  such  excess  shall  be 
first  sanctioned  by  a  vote  of  the  majority  of  the 
voters."  Acts  of  1871,  p.  109,  §  7. 

But  by  the  Ck>nstitution  of  the  State  of  1880  it 
was  declared  Uiat  no  parish  or  municipal  tax,  for 
all  purposes  whatsoever,  shall  exceed  ten  millBon 
the  dollar  of  valuation.  The  Police  Jury  showed 
that  they  had  exhausted  their  power  when  the 
application  for  mandcumis  was  made  by  levy- 
ing the  full  amount  of  taxes  permissible  under 
this  constitutional  provision,  and  the  supreme 
court  held  they  could  not  be  compelled  to  levy 
more. 

In  answer  to  the  argument  that  as  applied  to 
plaintiff's  case  the  constitutional  provifflon  im- 
paired the  obligation  of  his  contract,  the  su- 
preme court  decided  that  his  employment  as 
attorney  for  the  parish  did  not  constitute  a 
contract,  either  m  reference  to  his  regular 
salary  or  to  his  compensation  by  fees.  And 
this  question  is  the  only  one  discussed  in  the 
opinion,  and  on  that  ground  the  decision  rested. 

It  seems  to  us  that  the  supreme  court  con- 
founded two  very  different  tmngs  ?^  their  dis- 
cussion of  this  question. 

We  do  not  assert  the  proposition  that  a  per- 
son elected  to  an  office  for  a  definite  term  has 
any  such  contract  witti  the  government  or  with 
the  appointing  body  as  to  prevent  the  Legis- 
lature or  other  proper  authori^  from  abolish- 
ing the  office  or  dimioisbing  its  duratioik  or  re- 
moving him  from  office.  So,  though  when 
appointed  the  law  has  provided  a  fixed  com- 
pensation for  his  services,  there  if>  no  con- 
tract which  forbids  the  Legislature  or  other 
proper  authority  to  change  the  rate  of  comiMm- 
sation  for  salary  or  services  after  the  change  is 
made,  though  this  may  include  a  part  of  the 
term  of  the  office  then  unexpired.  Butler  v, 
Pennsylvania,  10  How.  402  [51  U.  S.  bk.  18, 
L.  ed.  472]. 

But  after  the  services  have  been  rendered,  un- 
der a  law.  resolution  or  ordinimce  which  fixes 
the  rate  of  compensation,  there  arises  an  implied 
contract  to  pay  for  those  services  at  that  rate. 
This  contract  is  a  completed  contract.  Its  obli- 
gation is  perfect  and  rests  oi^the  remedies  which 
ue  law  then  gives  for  its  enforcement  The 
vice  of  the  argument  of  the  Supreme  Court  of 
Louisiana  is  in  limiting  the  protectbig  power  of 
the  constitutional  provision  against  impairing 
the  oblisation  of  contracts  to  express  contracts, 
to  specmc  agreements;  and  in  rejecting  that 
mucn  larger  class  in  which  one  party  having 
delivered  mx)pertv,  paid  money,  rend^ed  serv- 
ice, or  suffered  loas  at  the  request  of  or  for 
the  use  of  another,  the  law  completes  tke  con- 
tract by  implying  an  obligation  on  the  part  of 
the  latter  to  make  compensation.  This  obliga- 
tion can  no  more  be  impaired  by  a  law  of  Uie 
State  than  that  arising  on  a  promissory  note. 

ThecaseofFisk  was  of  this  character.  His  ap- 
pointment as  district  attorney  was  lawful  and 
was  a  request  made  to  him  by  the  proper  author- 
ity to  r^Dider  the  services  demanded  of  that  office. 
He  did  render  these  services  for  the  parish;  and 
the  obligation  of  the  Police  Jury  to  pay  for  them 
was  compile.    Not  only  were  the  services  re- 
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? [nested  and  rendered,  and  the  obligation  to  pay 
or  them  perfect,  but  the  measure  of  compen- 
sation was  also  fixed  by  the  previous  order  of 
the  Police  Jury.  There  was  nere  wanting  no 
element  of  a  contract  The  ludgment  in  the 
court  for  the  recovery  of  this  compensatioo 
concluded  all  these  questions.  Eau  v.  Wx*- 
canrin,  108  U.  8.  10  {Bk.  26.  L.  ed.  8051;  Neuh 
tan  V.  Comr$,  100  U.  8.  559  [Bk.  25,  L.  ed.  711]. 

The  provision  of  the  Constitution  restricting 
the  limit  of  taxation,  so  far  as  it  was  in  conffict 
with  the  Act  of  1871,  and  as  applied  to  the  con- 
tract of  plaintiff,  impaired  its  obligation  by  de- 
stroying the  remedy  pro  tanto. 

It  is  apparent  that  if  the  officers  whose  duty 
it  is  to  assess  the  taxes  of  this  parish  were  to 
perform  that  duty  as  it  is  eovemed  by  the  law 
of  1871,  the  plaintiff  would  set  his  money.  If 
not  by  a  first  year's  levy,  men  by  Uie  next. 
But  me  constitutional  provision  lias  repealed 
that  law,  and  stands  in  the  way  of  enfordn^ 
the  obligation  of  plaintiff's  contract  as  that 
oblieration  stood  at  the  time  the  contract  was 
made. 

It  is  well  settled  that  a  provision  in  a  State 
Constitution  may  be  a  law  impairing  the  obli- 
gation of  a  contract  as  well  as  one  found  in  an 
ordinary  statute.  We  are  of  opinion,  therefore, 
that  as  it  regards  plaintiff's  case  this  restrictive 
orovision  of  the  Constitution  of  1880  does  im- 
pair the  obligation  of  a  contract  Von  Hoffman 
V.  Ouincv,  4  WalL  585  pi  U.  S.  bk.  18,  L  ed. 
408] ;  Nelson  v.  St,  Martin's  Parish,  111  U.  S. 
716  [Bk.  28,  L.  ed.  574]. 

Tne  judgments  of  the  Supreme  Court  of  Loui- 
siana  are  therefore  reversed,  and  the  cases  are 
remanded  to  (fiat  court  for  further  proeeedinffs 
not  inconsistent  with  this  opinion. 

True  copy.    Test 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  a. 


STATE  OP  LOUISIANA,  «r  rd.  SAMUEL 
R.  STEWART,  Plff.  in  Err., 

V. 

POLICE  JURY  OF  JEFFERSON,  LEFT 

BANE. 

(See  8.  G.  ^Stewart  n  Jefftrmm  PoUee  Jury,**  Re- 
porter*! dd.  185-187.) 

Cfonstruetian  of  state  statutes— limit  of 
in  Louisiana  for  indebtedness. 


L  The  Law  of  LonWnnw,  requirlnff  tbo  ocmrt 
wfaeo  rendering  a  judinnent  agalDst  a  parisli  to  or* 
der  the  levy  of  a  tax  topay  It  m  propergr  oonatmed 
with  referenoe  to  the  tax  limit  fixed  by  tbe  Aoc  of 
187».  *^  ^^ 

Z.  A  jadgment  creditor  upon  a  judgment  obtained 
on  a  contract  made  subeequent  to  the  paasa^e  of  tt»e 
Act  of  1872  Is  not  entitled  to  amandcimuf  to  ooaiT>el 
the  levy  of  a  tax  inexoen  of  tbe  limit  fixed  t>y  t£^i 
Act  **«»» 

[No.  71] 
Submitted  Nov.  18, 1886.  Decided  Dee.  Ml,  ISSS, 

rl  ERROR  to  the  Supreme  Court  of  tbe  State 
of  Louisana. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Messrs.  €jhsaeleu  Loiiqae  and  &»  p, 
JonaSf  for  plaintiff  in  error. 

No  counsel  appeared  for  the  defendant  In 
error. 

lie  u.  a 


Sax  Matbo  Couivtt  v.  Southern  Paoifio  R  R  Oa 
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Mr.  Jiutiee  Killer  deliyered  the  opioioxi  of 
tbe  court: 

This,  like  the  two  cases  Just  disposed  of,  is  a 
vm  €i  error  to  a  tadgment  denying  the  plaint- 
iff a  writ  of  matiaamiu. 

C.  W.  Besancon  was  employed  as  an  attor- 
ney, hj  a  resohition  of  the  I^ohce  Jury,  passed 
Dc-xmber  11,  1874,  to  defend  in  certain  suits 
about  roads  in  the  pariah;  and  for  services  in 
ihal  behalf  rendered  during  the  years  1876  and 
1976  be  leooYered  against  the  Pokce  Jury  of  the 
pariah  a  lodgment  for  $1,188  on  April  7, 1877. 

Tlds  judgment  he  afterwards  assigned  to 
Stewart,  who  procured  a  writ  of  mandamus  to 
eooipel  the  Police  Juiy  to  levy  a  tax  to  pay  it 
The  case  came  by  appeal  into  the  Supreme 
Coiin  of  the  State,  which  at  first  affirmed  this 
judgiiDeDt,  bat  on  a  rehearing  finally  reversed 
\Ut  order  of  the  inferior  court  and  aenied  the 


The  opinioo  rendered  on  the  first  hearing  was 
~  opon  the  proposition  that  the  limit  (U  tax- 
of  thepansh  lor  the  years  1875  and  1876 
was  144  mSa  on  $100,  and  that  the  statute  then 
leqnired  that  wh^  a  court,  in  a  case  like  this, 
rcod«red  a  Judgment  against  the  police  Jury, 
« ihaakl  at  the  same  time  order  the  levy  of  a 
mx  so  Acieot  to  pay  It.  And  though  no  such 
order  was  made  m  plaintiff's  case,  the  opinion 
held  that  the  law  in  this  respect  became  a  part 
ctf  the  judgment,  and  the  plaintiff  was  entitled 
lo  ibe  writ  to  enforce  the  levy  and  collect  the 


On  the  rdtearing  the  court  decided  that  this 
Act  of  1800,  which  had  permitted  a  tax  on  the 
pariirti  to  the  extent  of  fi^  mills,  had  been  re- 
puled  by  the  Act  of  1872. 
The  first  section  of  that  Act  is  as  follows: 
Sectioa  1.  B$it  enacted,  etc..  That  section  7 
ai  tbe  Act  xedted  in  the  above  mentioned  title 
tmd  approved  March  8, 1871,  be  so  amended 
aad  re-enacted  as  to  read  as  follows:  ''That 
BO  city  or  other  municipal  corporation  shall 
Irvj  a  tax  for  any  purpose  which  shall  exceed 
^  per  ceiitJim  on  the  assessed  cash  value  of  all 
tbe  lyipeitf  therein  listed  for  taxation,  except 
tbe  ClTf  of  riew  Orleans,  which  may  levy  a  tax 
t4  2f  per  centom;  nor  shall  the  police  Jury  of 
Ml  levy  a  tax  for  any  parish  purposes, 
to  pay  indebtedness  incurred  prior  to 
of  this  Act,  during  any  year,  which 
exceed  100  per  centum  of  the  state  tax 
year,  unless  such  excess,  whether  levied 
^  village,  city  or  parochial  authorities,  shall 
lOBfafn^  by  a  vote  of  the  majoritv  of 
ToCen  of  said  village,  dty  or  parisli,  at 
held  for  that  purpose.  "No  per  capita 
the  poll  tax  autnorized  by  the  Con- 
'abaO  be  assessed  or  collected  in  this 
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the  measure  of  the  taxing 
of  tbe  parish  in  1874, 1875  and  1870, 
Ibe  eootract  with  Besancon  was  mode 
rendered,  then  it  is  conceded 
is  DO  ri^t  to  a  mandamus  in  this 

Court  of  Louisiana  held  this  to 

are  not  prepared  to  say  they  are 

uaiKiiiction  of  their  own  statutes, 

were  in  existence  when  the  con- 

however,  on  the  part  of  the 
tbe  law  which  required  the  court. 


when  rendering  a  judgment  against  the  parish, 
to  order  the  levy  of  a  tax  sufficient  to  pay  tiie 
judgment,  was  not  repealed  by  this  Act  of  1873 
and  was  unaffected  by  it,  and  therefore  he 
should  now  have  by  writ  of  mandamus  whal 
he  ought  to  have  had  by  the  order  of  the  court 
as  peirt  of  his  ludgment.  To  this  the  court 
in  its  opinion  replies  that  the  Act  of  1872  being 
an  absolute  limit  to  the  power  of  taxation  by 
the  parish  authorities,  any  order  of  the  court 
rendering  the  ludgment  should  be  in  subordi- 
nation to  that  limit  and  must  have  been  gov- 
erned by  it.  So  that,  though  the  power  of  a 
court  to  order  a  levy  sufficient  to  pay  its  judg- 
ment, as  a  part  of  the  ludgment  itself,  may 
have  remained,  it  could  levy  by  that  order  no 
tax  beyond  the  limit  fixed  bylaw  at  the  time 
the  contract  was  made,  unless  that  limit  had 
been  enlarged  instead  of  diminished  by  subse- 
quent statutes. 

In  both  these  views  of  the  easetoe  concur;  and 
the' judgment  of  the  Supreme  Court  of  Louisiana 
is  accordingly  affirmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U*  8. 


COUNTY  OP  SAN  MATEO,  Plff.  in  Err., 

e. 

SOUTHERN  PACIFIC  RAILROAD  COM- 
PANY. 

(Bee  8.  C  Reporter's  ed.  18S-1I&) 

PracHee— dismissal  of  writ  ofevror  en  setUs- 
fnent  of  contracersjf-— costs. 

Where  It  aptiears  that  there  is  no  longer  an  exist- 
ing cause  of  action  between  the  parties  to  a  writ  of 
error  pending  in  this  court,  it  will  be  dismissed. 

[No.  106.] 
Argued  on  merits,  December  J9,  SO,  SI,  183$. 
nestored  to  original  position  on  the  docket,  Oo- 
tober  16, 1883.  Motion  to  dismiss  submitted, 
December  17,  1836,  Decided  December  SI, 
1836. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

On  motion  of  plaintiff  in  error  for  leave  to 
dismiss. 

The  histoiy  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court 

The  elaborate  argument  on  the  merits  was  by 
the  foUowing  counsel: 

Messrs,  A«  L«  Rhodes*  A«  L«  Hart,  AUy^ 
Oen.  of  Califomia,  Benjamin  H«  Brewster 
and  Alfred  Barstow,  for  plaintiff  in  error. 

Messrs,  Boscoe  Conkling,  C^eorse  F. 
Edmonds,  S.  W.  Sanderson  and  Henrj 
Beard*  for  defendant  in  error. 

Mr,  John  W.  Boss,  special  coimsel  for 
plaintiff  in  error,  in  support  of  motion. 

Messrs.  A.  L«  Rhoaes  and  Alfred  Bars* 
tow,  counsel  of  record  for  plaintiff  in  error, 
contra. 

Mr.  (Ti^KfJtisfiMWaite  deliyered  the  opin- 
ion of  the  court: 

Nora.— Forttot  on  appeal  or  error.  None  bat  par- 
ties  to  the  record  can  be  beard  on  appeal  or  writ  of 
error.  See  Harrison  ▼.  Nixon, 8i  u.  B.  (9  Pet).  488, 
bk.  9, 201  noCa ;  Owlngs  Y.Klncannon,  as  U.  &  (7  ret.)« 
80e,bk.8,T97,fiote. 
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TUi  mtfoa  wwnMie  cm  the  IdAof  ]fo- 
▼ember  ImI  trf  Mr.  Jofan  W.  Bon,  who  bad 
been  qwckllj  appoioted  bj  file  bond  o€  siqwr* 
Tieon  of  tbe  Coantj  m  emiwml  for  thit  pur- 
pofe.  Upon  eoggestioo  thit  oomisel  of  reeord 
deilred  to  oppoae  tbe  moCioti,  an  order  was  Bade 
tikat  noCioe  be  ghren  tbem  to  uypear  and  thaw 
eaiMe  agaloat  it  if  dief  deared  to  do  so.  Tbis 
diej  bare  done,  and  it  now  appean  that  tbe  suit 
was  begun  in  a  state  ooart  AfRil  22, 1883.  An 
answer  was  filed  bj  tbe  RaibroadCompanjMaj 
25.1880.  On  tbe  80th  o€  June  the  suit  was  re- 
mored  to  the  C^rcidt  Court  of  the  United  States. 
An  amended  answer  was  filed  Angnst  16, 1882, 
and  on  the  same  dar  a  demurrer  was  filed  to 
the  snswer.  On  the  0th  of  September  the 
ooonsd  for  the  Coantrexeciited  to  the  Raifaroad 
Companj  a  receipt,  of  wliidi  the  following  is  a 

^OoantT  of  San  Mateo,    1 

Ilaintifl,  i  In  IT.  8.  Circoit 

9.  VComt,innthCir- 

Soutbeni  Pacific  Baibroad  I  coit.     No,  2807. 

Compa&T,  Defendant  •  J 

BeoetVea,  San  Francisco,  September  6, 1882, 
of  tbe  Southern  Plscific  Railroad  Company,  the 
som  of  seyen  thonaand  two  hundred  and  forty- 
seren  VyW  doDais  ($7,247.83),  and  the  som  of 
y724.7o  doQars  attomcT's  fees,  aU  to  be  credited 
upon  anj  lodgment  that  may  be  obtained  by 
the  plaintis  in  the  above  entitled  action. 

In  case  Judgment  shall  be  rendered  in  said 
action  in  faTor  of  said  defendant,  then  said  som 
of  money,  less  oar  fees  agreed  to  be  paid  by 
Mid  Coiinty,  shall  be  paid  into  the  treasury  of 
the  said  Coonty  of  San  Mateo  as  a  donation  by 
said  defendant  in  lieu  of  taxes  for  the  fiscal 
year  1881-2,  declared  inyaUd.  But  in  the  event 
that  a  law  shtdl  be  hereafter  passed  providing 
for  a  reassessment  of  property  in  said  complaint 
in  said  action  in  said  Coun^  for  said  year,  then 
said  sum  of  money  is  to  be  treated  as  a  part 
payment  for  taxes  for  said  fiscal  year. 

(Signed)  Rhodes  &  Barstow, 

Attorneys  for  San  Mateo  Co.  in  said  action." 

On  the  20th  of  September  the  following  stipu- 
lation was  filed  in  tne  cause: 
*'The  County  of  San  Mateo  1 

The  Souther^'Paciflc  Rail-  f  ^^'  ^®^- 
road  Company.  J 

It  is  stipulatea  in  the  above  entitled  actions 
that  each  of  them  be  and  hereby  is  submitted 
upon  tbe  plaintiff's  demurrer  to  the  first  affirm- 
ative defense  ^second  defense)  in  the  defendant's 
answer.  Ana  it  is  further  stipulated  that  Judg- 
ment final  in  the  action  may  be  rendered  upon 
the  demurrer,  it  being  agreed  that  for  the  pur- 
pose of  this  proceeding  the  other  defenses  are 
withdrawn  from  the  consideration  of  tiie  court. 

Rhodes  &  Barstow, 

At^s.  for  plaintift. 
L.  D.  irfcKisick, 
Atty.  for  defendant.** 
On  the  26th  of  September  a  judgment  was 
rendered  upon  the  demurrer  in  favor  of  the  de- 
fendant ana  the  suit  dismlraed.    The  next  day 
a  writ  of  error  was  brought  to  this  court  and 
docketed  here  October  18, 1882.    The  case  was 
elaborately  arffued  before  us  December  19, 1882; 
but  before  a  decision  was  reached  a  stipulation 
was  entered  into  between  the  parties,  as  fol- 
lows: 
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The  CouBty  of  Saa 


of  the  United  States. 
KalOO 


• 
ctioos  bfOQ^t  by  the  Peo- 
ple of  Oe  State  of  Cahf omia,  or  fy  certain 
oo»a<ies  of  said  State,  against  said  aefendant 
and  other  raihoodcoinpanlrs operating  railroads 
in  said  State,  for  the  recovery  of  taxes  assesMd 
against  said  compames  for  state  and  county  pur- 
poses, were,  durmg  the  month  of  August  last, 
tried  before  and  submitted  to  the  Circuit  Court 
of  the  United  States,  Ninth  Circuit,  for  the  Dia- 
trict  of  Calif (Knia,  whidi  actkns  have  since 
been  decided  against  tbe  pbuntifl^; 

And  wkertoM,  the  attorneys  for  the  respective 
parties  to  said  actions  against  whom  Judgments 
have  been  rendered  int^d  to  sue  out  a  writ  or 
writs  of  error  in<me  or  more  of  said  actions, 
and  to  prosecute  the  same  with  as  much  dfli- 
gence  as  possible,  and  to  move  the  supreme 
court  that  the  same  be  advanced  on  tbe  calen- 
dar for  argument; 

It  is  hereby  stipulated  bv  and  between  the 
parties  to  the  first  mentioned  action  that  the  fur- 
ther consideration  of  the  said  action  bv  the  su- 
preme court  may  be  deferred  until  the  argu- 
ment of  one  or  more  of  the  last  mentioned  caaea. 

San  Frandsoo,  Sqptember  18, 1883. 
(Signed)  A.  L.  Rhodes, 

Atty.  for  plff .  in  error. 
(Signed)  S.  W.  Sanderson, 

Atty;.  for  defendant.** 

And  thereupon  the  following  order  was  made: 

"The  County  of  San  Mateo.  Plaintiff  in  Error 

ft. 
The  Southern  Pacific  Railroad  Companj. 

The  parties  bavins  stipulated  that  the  fur> 
ther  consideration  oi  this  cause  mav  be  post- 
poned until  certain  other  cases  are  dispoaed  of. 
this  cause  is  restored  to  its  original  position  oo 
the  docket,  there  to  await  the  further  action  of 
the  court" 

It  now  appears  that,  according  to  the  daixn 
of  the  counsel  of  record,  there  is  due  on  ac- 
count of  the  taxes  sued  for,  including  penalty, 
attorneys'  fees,  and  interest  at  the  rate  of  3  per 
cent  per  month,  from  the  time  of  delinoueocy 
until  now,  the  sum  of  $14,899.07.  It  also  ap- 
pears that  on  the  11th  of  the  present  month  tbe 
Railroad  Company  paid  into  tbe  treasury  of  tbe 
County  the  sum  of  $7,618.80.  The  County  baa 
also  had  the  use  of  the  $7,247.68  paid  on  tbe 
6th  of  September,  1882,  from  the  time  of  sucb 
payment  until  now.  The  only  condition  at< 
tacbed  to  tbe  pavment  made  on  the  11th  of  tbis 
month  is  that,  u  when  the  account  is  finally 
settled  between  the  County  and  Rhodes  &  Baj-- 
stow  upon  the  basis  of  the  assessment  rolI» 
principal,  interest,  delinquency  and  attorneys* 
tees,  it  shall  appear  that  the  payments,  inclu^- 
ing  that  to  Rhodes  &  Barstow,  are  more  than 
the  actual  amount  due,  tbe  excess  shall  be  re- 
turned to  tbe  Railroad  Company.  The  pay- 
ments have  been: 

To  Rhodes  &  Barstow,  taxes $7,247  63 

Attorneys'  fees 784  76 

To  the  County 7.613  ao 

In  all $15,585  69 

As  tbis  is  more  than  the  entire  sum  estimated 

110  l\  >•. 
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hf  the  eomml  for  the  plaintiff  to  be  due,  U  if 
aeu  that  the  debt  for  which  the  suit  was 
bnoocht  bus  been  unconditiooall  j  paid  and  sat- 

Hoed. 

Ai  to  the  objection  that  this  was  by  agree- 
■eot  of  parties  made  a  test  case,  and  many 
oihefB  arp  iepending  on  its  adjudication,  it  is 
KtlBciekii  to  saj  that  both  sides  a^pee  that  the 
•ait  of  the  County  Santa  Clara  against  the  same 
Companjr  presents  all  the  questions  that  are  in 
this  case;  and  that  the  parties  have  stipulated 
this  need  not  be  taken  up  for  decision  until  that 
Is  iieard.  The  interests  of  the  State,  therefore, 
win  be  aa  well  protected  by  the  determination 
of  that  caae  as  of  this.  For  the  Tea$ofiVuU  there 
•f  m0  lonffer  an  ixUUnq  caute  of  action  infawr 
^lk§  Otmmiy  againd  the  Bailroad  Company  this 
wni  terror  ie  dumieeed,  eathparty  to  pay  ite 
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WiNCiUWrER  AND  PARTRIDGB  MAN- 
UFACTURINO  COMPANY,  I%f.  in  Err., 

«. 

KDWARD  CREARY,   WILLIAM  BRUG- 

GKRHOFF,  ANDREW  NEIL,  PAUL 

FRE88LER,  N.  R  MORRIS  ahd 

JOHN  HANCOCK. 

<8te  8.  C  Beporter'S  ed.  iei-107.) 


—  deelarationt  of  tendor  or  agent  of 
trantfer  ofpoeeeetion — uihen 


of  the  Tender  of  perKmal  prop- 

of  the  efentof  the  Teodee,  made  after  toe 

r  of  mob  uropertf  by  the  rendor  to  such 

■re  tnertnriMible  agahist  the  Teodee  to  show 

of  the  mle  when  made. 

of  the  Tender  after  sale  are  inad- 

tbe  vendee  tn  support  of  a  charge 

or  ooQj^inicy  to  defraud  orediton, 

Bd  oommon  porpoie  to  defraud  It 

sUshedlnr  tDdependeot  OTldenoe,  and  un- 

bATe  soob  relation  to  Its  execution  as  to 

apart  of  the  ret  gefCo. 

UMb  Teodor,  after  the  surrender  of  pos- 

metely  as  a  clerk  or  salesman,  be 

Ml  wlthta  the  meantaff  of  tbe  rule 

fbttv  of  creditors  proof  oi  the  deolara- 


of  penonai  propertr*  who  Is  al~ 
to  oootrol,  manage  and  dlspoee  of  it  after 

[No.  65.] 
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RKRROR  totheOrcoit  Courtof  the  United 
JiMtes  for  the  Western  District  of  Texas. 
Ustory  and  facts  of  the  case  soffldentiy 
la  tbe  opinion  of  the  court. 
■•  F*  MorrUf  for  ^aintifl  in  error. 
D.  !•••»  Jelr.  Chandler  and 
for  defendant  in  error. 


Jmetioe  H»ri»a  delivered  the  opinion 
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and  Partridge  Manufactur- 
;  a  Wiaooosin  corporation,  brought 
to  recoTer  damages  for  the  seizure 


;  pOMflMfonreCoffMd  by  rendor. 
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and  sale  under  an  attachment  sued  out,  on  the 
80th  day  of  March,  1882,  by  J.  B.  Hayner  <% 
Co.,  a^unst  the  property  of  John  A.  Webb  & 
Co.,  of  certain  gooois,  wares  and  merchandise, 
constituting  a  stock  in  trade;  of  which  proper- 
ty the  plaintiff  claims  to  have  been,  at  the  Ume 
the  attachment  was  issued  and  levied,  the  owner 
by  purchase  from  the  defendants  in  the  attach- 
ment suit.  The  seizure  and  sale  were  made  by 
direction  of  Hayner  &  Co.,  who,  prior  to  the 
levy,  executed  to  the  defendant  Creanr,  the 
officer  who  received  the  attachment,  an  mdem- 
nifyii^bond  with  sureties.  Before  the  levy 
the  oflScer  was  informed,  by  plaintiff's  agent 
and  also  by  John  A.  Webb,  that  the  proiwr^ 
belonged  to  plaintiff. 

The  defense  proceeds  upon  the  ground  that 
the  alleged  safe  was  fraudulent  imd  void  as 
against  the  defendants,  Hayner  &  Co.,  and 
other  creditors  of  the  vendors. 

The  evidence,  so  far  as  competent,  tended  to 
establish  the  following  facts:  on  and  prior  to 
the  18th  of  March,  1882,  John  A.  Webb  and 
Joseph  W.  Webb  were  engaged  at  Austin. 
Texas,  under  the  firm  name  of  John  A.  Webb 
&  Co.,  in  selling  wagons,  agricultural  imple- 
ments, machinery,  ete.  In  toe  course  of  busi- 
ness Uiey  became  largely  indebted  to  various 
persons,  firms  and  corporations  with  whom  they 
had  dealt;  among  others,  to  theplaintiff  in  the  [IM] 
sum  of  $19,000,  and  to  the  defendants,  Hay- 
ner &  Co..  in  thesom  of  $16,282.  On  the  day 
last  named  they  s(^  aftisr  inventory  and  by 
bill  of  sale,  their  entire  stock  in  trade  and  a 
large  amount  of  unsettled  accounts,  to  the 
plfldntiff  for  the  sum  of  $48,000,  which  was  at 
that  time  the  fair  value  of  the  property.  Of 
the  purchase  price,  $19,000  was  paid  V  ^«  C8i^' 
collation  of  plaintiff's  claim  against  the  vend- 
ors; and  the  balance  was  paid  by  its  promis- 
sory notes,  of  different  amounts  and  payable  at 
difFerentthnes.  These  notes  were  used  by  Webb 
&  Co.  in  payment  of  their  debts,  no  part  of 
them  being  withheld  from  creditors.  At  the 
time  of  the  sale  the  vendors  were  insolvent 
That  fact  was  recognized  by  them,  and  was 
known  as  well  to  pliuntiff  as  to  Hayner  &  Co., 
and  to  other  creditors.  By  the  sale  of  March 
18, 1882,  the  vendee  hitended  to  obtahi,  and  the 
vendors  intended  to  give  to  it,  a  preference  over 
all  other  creditors.  Before  the  sale  the  plaint- 
iff requested  Webb  &  Co.  to  transfer  to  it  only 
so  much  of  their  property  as  was  necessary  to 
discharge  its  claim,  lliis  was  refused  by 
Webb  £  Co.,  who,  in  view  of  the  character  of 
their  stock,  insisted  upon  selling  nothing  less 
than  the  whole  of  it,  together  with  their  un- 
settled accounts.  Plaintiff  would  not  have 
purchased  at  all  if  Webb  &  Co.  had  been  able 
to  secure  them  in  any  way.  It  made  the  pur- 
chase because  there  was  no  other  mode  of  sav- 
ing its  claim.  Immediately  upon  the  sale  be- 
ing effected,  Webb  &  Co.  surrendered,  and  the 
plaintiff  by  its  agent  Spaulding  took  possession 
of  the  articles  sold;  and  through  him  thereafter 
and  until  the  before  mentioned  attachment  was 
levied,  conducted  the  business,  exercising  abso- 
lute control  over  the  property.  Within  a  day 
or  two  after  takini^  possession,  the  plaintiff 
caused  such  an  alteration  in  the  sign  of  the  es- 
tablishment as  showed  that  the  busineM  was 
being  conducted  by  it  as  the  successor  of  John 
A.  Webb  &  Ca    After  the  sale  the  members 

MS 


161-167 


8T7FBSME  COUBT  OF  THB  UXTITED  STATBB. 


Oct.  Tkric. 


[164] 


[165] 


• 

of  that  firm  remained  in  the  employment  of 
plaintiff,  as  clerks  or  salesmen,  at  a  fixed  month- 
ly compensation.  This  was  in  pursoance  of  an 
onderstanding  with  the  plaintiff  at  the  time  of 
the  sale;  their  knowledge  of  the  business  and 
their  acqoainti^oe  wiw  customers  being  re- 
ntfded  by  it  as  important  in  the  disposition  of 
me  prox)^rty.  Plaintiff  also  retained  in  its  em- 
ployment others  who  had  been  clerks  for  Webb 
&  Co.  While  the  hitter  thought  they  had  been 
unduly  pressed  by  Hajrner  &  Ck).,  and  for  that 
reason  <ud  not  at  the  time  of  the  sale  feel  as 
Undly  towards  them  as  towards  other  creditors, 
and  intended  by  the  sale  to  give  a  preference  to 
othet  creditors  over  Hayner  &  Co.  (of  which 
fact  plaintiff  was  informed  at  the  time  of  its 

Surchase),  they  had  no  purpose  to  hinder  and 
elay  Hayner  &  Co.  in  the  collection  of  their 
debts,  except  as  that  result  was  involved  in 
their  giving  preference  to  the  plaintiff;  nor  had 
plainnff  any  purpose,  in  the  whole  transaction, 
except  by  means  of  the  purchase  to  secure  its 
own  debt.  The  evidence  discloses  a  race  of 
diligence  between  creditors,  who  knew  the  fail- 
ing condition  of  tiieir  common  debtors,  and 
knew  that  the  latter  had  the  right  to  i^ake  a 
preference  among  them.  \ 

The  defendants,  in  their  answer,  charge  that 
the  alleged  purchase  by  plaintiff  was  piirsuant 
to  a  combination  and  conspiracy  between  it  and 
the  firm  of  John  A.  Webb  &  Co.,  whereby  a 
pretended  sale  was  to  be  made  with  a  secret 
reservation  of  an  interest  in  the  vendors  beyond 
what  was  necessary  to  discharge  plaintiff's 
claim  against  them;  in  other  words,  that  there 
was  a  purpose  and  design  on  the  part  of  the 
vendors  and  the  vendee,  to  put  the  property  of 
the  debtors  in  such  condition  that  plaintiff 
would  be  secured  while  Webb  &  Co.  held  at 
bay  other  creditors  whom  they  ^d  not  intend 
to  prefer,  particularly,  Hayner  &  Co. ,  and  thus 
hinder  and  delay  them  in  recollection  of  their 
demands. 

It  is  contended  that  the  charge  of  combina- 
tion and  conspiracy  was  establi^ed  by  various 
declarations  and  statements  of  John  A.  Webb, 
and  of  Spaulding,  the  plaintiff's  agent,  made 
after  the  sale  of  &e  18th  of  March,  1882.  To 
the  admission  of  these  declarations  and  state- 
ments as  evidence  the  plaintiff  objected.  Its 
objection  was  overruled,  and  exception  was 
taken  in  proper  form  to  the  action  of  the  court. 
The  competency  of  that  evidence  is  the  princi- 
palguestion  to  oe determined. 

We  are  of  opinion  that  the  court  below  erred 
in  allowing  the  defendants  to  introduce  proof 
of  these  declarations  and  statements  made  after 
the  sale.  The  instruction  to  the  jury  upon  this 
point  was  in  these  words:  "  That  it  is  true,  as 
contended  by  the  plaintiff,  that  if  the  sale,  when 
made,  was  not  vitiated  because  of  fraud,  and 
the  nle  was  one  that  passed  the  title  to  the 
plaintiff  as  against  the  creditors  of  Webb  & 
Co.,  then  no  act  or  declaration  of  the  Webbs 
or  that  of  Bi>aulding,  afterwards  made,  could 
affect  plaintiff's  right  to  have  and  hold  the 
property.  Evidence  of  what  was  said  and  done 
aftoirards  by  the  person  in  possession  and  in 
charge  of  the  gooos  has  been  admitted,  with  a 
view  to  ascertun  the  true  character  of  the  sale 
when  made,  and  can  only  be  considered  with 
reference  thereto."  The  Jury  must  have  un- 
derstood, from  this  language,  that  they  were  at 
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liberty,  in  asoertaininff  the  true  character  of  the 
sale  when  made,  to  mid  that  plaintiff  partici* 
pated  in  the  fraud  charged,  if  ue  statements  of 
John  A.  Webb  and  of  Spaulding  after  the  sale 
justified  that  conclusion.  But  such  is  not  the 
law. 

Webb  &  Co.  were  not  in  possession,  within 
the  meaning  of  the  rule  announced  in  some 
cases  that  permits,  in  favor  of  creditors,  proof 
of  the  declarations  of  a  vendor  of  personal 
property,  who  is  allowed,  after  sale,  to  control, 
manage  and  dispose  of  it  just  as  he  had  before 
done.  They  were  not,  in  any  legal  sense,  in 
possession  after  March  18,  188^.  The  plaintiif 
was  itself  in  actual  possession,  exexcising  by  its 
agent  full  control.  The  vendors,  it  is  tme,  en- 
tered plaiDtiff's  service  as  soon  as  the  sale  waa 
made  and  possession  was  surrendered ;  but  only 
as  clerks  or  ssdesmen,  with  no  authority  except 
such  as  employees  of  that  character  ordinarily 
exercise.  What  tbey  might  say,  not  imdi^ 
oath,  to  others,  after  possession  was  sarren- 
dered,  as  to  the  real  nature  of  the  sale,  was 
wholly  irrelevant  They  were  competent  to 
testify  under  oath,  and  subject  to  cross  exam- 
ination, as  to  anv  facts  immediately  connected 
with  the  sale,  oi  which  they  bad  knowledge; 
but  their  statements  out  of  court,  they  not  be- 
ing parties  to  the  issues  to  be  tried,  were  mere 
hearsay.  After  the  sale,  their  interest  in  tlie 
propertv  was  gone.  Having  become  stran^rs 
to  the  title,  their  admissions  are  no  more  bind- 
ing on  Uie  vendee  than  the  admissions  of  others^ 
Itls  against  all  principle  that  their  declarations, 
inade  after  they  had  parted  with  the  title  and 
surrendered  possession,  should  be  allowed  to 
destroy  the  title  of  their  vendee. 

It  is,  however,  insisted  that  Webb's  deelar;a- 
tions  after  the  sale  were  admissible  in  support 
of  the  diarge  of  combination  or  conspiracy  to 
defraud  the  defendants,  Hayner  &  Co.,  and 
other  creditors.  Without  extending  this  opin- 
ion by  a  review  of  the  adjudged  cases  in  whicli 
there  was  proof  of  concert  or  collusion  between 
vendor  and  vendee  to  defraud  creditors,  and  in 
which  the  subsequent  declarations  of  the  vendor 
were  offered  in  evidence  against  the  vendee  to 
prove  the  true  character  of  the  sale,  it  is  suffi. 
cient  to  say  that  such  declarations  are  not  ad- 
missible against  the  vendee,  unless  the  alleged 
common  purpose  to  defraud  is  first  established 
by  independent  evidence,  and  unless  they  have 
such  relation  to  the  execution  of  that  purpose 
that  they  fairly  constitute  a  part  of  the  rem 
aestcB,  'There  was  no  such  independent  evidence 
in  this  case,  and  there  is  no  foundation  for  the 
charge  of  a  conspiracy  between  the  vendors 
and  the  vendee  to  hinaer  creditors  outside  of 
certain  statements  which  Webb  is  alleged  to 
have  made  after  his  firm  had  parted  with  the 
title  and  surrendered  possession. 

It  is  argued  that  these  subsequent  dcolnra- 
tions  of  Webb  were  competent  for  the  purpose 
of  contradicting  him  as  a  witness  in  behalf  of 
the  plaintiff,  by  showing  that  he  had  made 
statements  out  of  court  different  from  those 
made  as  a  witness  in  behalf  of  the  plain tifi*. 
No  foundation  was  laid  for  any  such  U5Qe  of 
those  declarations.  Besides,  if  any  such  foun- 
dation had  existed,  the  court  should  have  lu- 
structed  the  jury  that  in  determining,  between 
the  pardes  to  the  record,  the  true  character  of 
the  sale,  the  subsequent  declarations  of  Wcbl» 
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ven  eompetent,  only  as  impeaching  his  credi- 
bifisj  aa  a  witness. 

b  Is  also  contended  that  the  dedaratlons  and 

idBissicw  of  Spaolding,  the  plwUitiirs  agent, 

ia  cootiolliiig  and  disposing  of  the  property, 

vere  evidence  against  the  pldntiff.    But  this 

poatUQ  cannot  M  sustained.    What  Spaolding 

and  the  Webba  did,  in  and  about  the  manage- 

■cat  of  the  property  after  the  sale,  could  oe 

pcDvcn  if  it  serred  to  explain  the  nature  and 

ccoxi  of  plaintiffs  possession.    It  was  for  the 

)Dy  to  aay  whether  there  was  a  real  change  of 

£nBa.Miuu    and   controL     But  nothing   that 

.       spaniding  aaid,  after  the  sale,  to  others,  was 

i*     rnwpHnit  upon  the  issoe  aa  to  the  character  of 

Ike  sale;  that  is,  whether  it  was  made  in  good 

U^  or  with  the  intent  on  the  part  of  Webb& 

On.    and  the  plaintiff  to  hinder  and  delay 

cnditocB.    ^)aulding  was  plaintiff's  agent  to 

coBtiol  and  manage  the  property.    It  was  not 

vilhin  the  scope  of  his  agency  to  make  admis- 

or  declarations  as  to  the  chrcumstances 

wluch«  and  the  purpose  for  which,  the 

A  bodgfat  the  property.     Such  admis- 

or  dedantions  are  only  recitals  of  thede- 

circiimstancesof  a  iMSt  occurrence,  and 

ne  not  Pfoof  of  the  existence  of  the  nceur- 

Tbejr  oon^tute,  in  their  '^"•^nce^  hear- 


^^ 


re  ase  of  opinion,  ujpon  the  whole  case, 
Vbe  jury  were  misdirected  as  to  the  law  of 
at  raac,  by  tboae  portions  of  the  charge  which 
tllowed  them  to  consider  as  evidence  the  sub- 
dedaiatioDs  or  admissions  of  Webb 


gpanlding,  in  respect  to  the  true  character 
of  toe  sale  to  plaintiff. 

t  u  Ttnenedy  with  direeU<m»  to 
^erdUt  and  award  a  new  trial. 


B.  If oKenne J,  Clerk,  Sup.  Court,  XT.  8. 
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SAMS  flL  KATHAN  FLETCHER. 
0m  &  OL  Bcpoitei^  ed.  860-S88.) 

Mm  mkool  land$  in  California   pre' 
ei&tftienr-'^onfirmation. 

oOoers  of  tlie  United  States  ap- 

of  tieu  •ehool  toD<ls,  the  sohod 

Id  disputed  territory  outside  the 

'ed  ■oxrey  by  the  united  States 

and  Isme  toe  proper  oerttfloate 

baser  under  sn<^  a  title  enters 

of  the  land  and  tmproTes.  colti- 

It.  no  ooe  by  foroiuy  or  snrrep- 

Into  povesnon  can  make  a  pre- 

Bt  wtddi  will  defeat  hto  title. 

of  March  1. 1877,  oonllrmedthe  title  of 

to  the  lands  in  question:  and 

1  to  the  benefit  of  those 


[Koa.  109,  lOq. 
rr.lS.lS86.    J>eeidedJan.4,lg86. 

PIKBOB  to  the  Boprema  Court  of  the 
fMfe  of  Cbfifonda. 


and  facta  of  the  case  lulficiently 
la  Ifae  opUoo  ot  the  court. 

r«  J«  JofaBfltoB*  U*  J.  Baxter 

BaaUr,  for  plaintiff  in  error. 


Muere,  Jajnes  K.  Reddineton*  and  BL 

D.  Brainard,  for  defendants  in  error. 

Mr,  Chiff  Justice  Waite  delivered  the  opin- 
ion of  the  court:  [381  ] 

The  federal  question  in  each  of  these  cases  is 
the  same,  and  it  arises  on  the  following  facts: 
Bj  the  Act  of  March  8.  1858, 10  Stat,  at  L.  244, 
chap.  145,  "  to  provide  for  the  siu^ey  of  the 
public  ;iands  in  California,  the  granting  of  pre- 
emptio];is  therein,  and  for  other  purposes/'  sec- 
tions 16  and  36  of  the  public  lands  in  each 
township,  surveyed  or  unsurveyed,  were  granted 
to  the  State  "for  the  purposesof  public  schools." 
By  section  7  it  was  provided  that  if  section  16 
or  section  86  in  any  township  should  be  taken 
by  a  private  claim  other  lands  might  be  selected 
in  lieu  by  the  proper  authorities  of  the  State. 
A  plat  of  the  survey  of  township  2  south,  ran^e 
13  west,  San  Bernardino  meridian,  was  filed  m 
the  United  States  land-offlce  at  San  Francisco, 
April  22, 1868,  and  on  the  same  day  the  State's 
locating  agent  selected  S.  i  N.  W.  i  and  N.  \ 
S.  W.  i,  sec.  82,  hi  that  township,  in  lieu  of  S. 

E.  i  sec.  86,  T.  4  S.,  R.  4  W.,  same  meridian, 
^'claimed  to  be  within  a  Mexican  or  Spanish 
ffrant."  In  the  case  to  which  Fletcher  alone  is 
defendant  in  error  it  is  found  as  a  fact  "that  at 
the  time  of  making  said  application  and  selec- 
tion the  S.  E.  i  of  sec.  86  *  *  *  was  and  has 
been  ever  since  and  Ib  now  in  place,  and  is  the 
property  of  the  State  of  California,  and  has 
never  been  under  the  claim  of  any  confirmed 
and  finally  surveyed  Mexican  or  Spanish  grant ." 
In  the  omer  case  there  is  no  finding  on  this 
subject,  but  it  is  found  "that  at  the  time  of  said 
selection  and  location  the  owners  of  the  Rancho 
Sausal  Redondo  claimed  that  said  (selected)  f^fiA-i. 
hinds  were  within  the  limits  of  said  randio."  L^o-^i 
According  to  the  findings  in  the  last  case  tiie 
dispute  between  the  United  States  and  the 
claimants  of  the  rancho  seems  to  have  con- 
tinued until  about  March  29, 1876,  when  a  sur- 
vey was  finaUy  approved  that  excluded  the 
selected  lands  from  tne  grant,  and  apatent  was  . 
issued  according  to  this  survey.  The  lieu  se- 
lection as  made  d^  the  agent  was  duly  certified 

by  the  Commissioner  <n  the  €toeSral  Land- 
dmce  and  the  Secretary  of  the  Interior  to  the 
State,  November  28, 1871,  and  the  land  selected 
was  patented  by  the  State  to  Elmore  W. 
Squiers,  October  20,  1875,  who  had  bought 
from  the  State  a  long  time  before.  The  title 
thus  acquired  by  Squiers  afterwards  passed  to 
the  defendant  in  error  Fletcher,  who,  on  the 
20th  December,  1876,  entered  into  a  contract 
with  Mower,  the  plaintiff  in  error,  for  the  sale 
of  the  W.  i  of  the  8.  W.  i  of  the  N.  W.  h  20 
acres,  for  $1,000,  of  which  $500  was  paid  in 
himd,  and  for  the  balance  Mowei'gave  his  note 
payable  eighteen  months  after  date,  with  inter- 
est at  Uie  rate  of  1  per  cent  per  month,  taking 
back  from  Fletcher  an  agreement  for  a  convey- 
ance of  the  land  on  payment  of  the  note.  Un- 
der this  contract  Mower  took  possession  of  the 
land  he  bought,  and  on  the  12th  of  March,  1876, 
made  and  filed  with  the  register  of  the  proper 
land-oflQce  a  declaratory  statement  of  his  inten-  ^ 
tion  to  claim  under  the  preemption  laws  the 
whole  of  the  S.  i  N.  W.  i  and  N.  \  S.  W.  iof 
the  section  including  the  twenty  acres  he  had 
bought  from  Fletcher.  On  the  12th  of  Decem- 
ber. 1876.  he  tendered  to  the  register  and  re- 
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ceivcr  of  the  proper  land-ofl9ce  proof  of  his 
settlement,  improvements,  and  general  com- 
pliance with  the  requirements  of  the  preemp- 
tion laws,  and  also  tendered  the  price  and  ail 
le^al  fees  and  commissions,  and  requested  to  be 
allowed  to  enter  the  lands  as  a  preemptioner. 
This  was  refused  bj  the  register  and  receiver, 
and  he  thereupon  appealed  to  the  Commissioner 
of  the  General  Land-Office,  where  the  case  is 
now  pending  undetermined.  Mower  moved 
upon  the  lands  outside  of  the  twenty  acres  in 
January,  1877.  In  doing  so  he  took  possession 
of  a  dwelling-house  erected  by  Squiers.  The 
lands  had  aO  been  enclosed,  and  at  the  time 
Mower  moved  on  to  them  the  north  eighty 
acres  were  enclosed  on  three  sides,  and  there 
were  upon  the  tract  a  bearing  orchard  of  about 
fifteen  hundred  trees,  fifteen  years  old,  and  a 
dwelling-house,  corrals,  and  outhouses,  allput^ 
there  by  Squiers. 

On  the  first  of  March,  1877,  Congress  passed 
an  Act  "relating  to  indemnity  school  selections 
in  the  State  of  California,"  19  Stat,  at  L.  367, 
chap.  81.    Section  2  of  that  Act  is  as  foUows: 

"Sec.  2.  ITiat  where  indemnity  school  selec- 
tions have  been  made  and  certifiea  to  said  State, 
and  said  selection  shall  fail  by  reason  of  the 
land,  in  lieu  of  which  they  were  taken,  not 
beinfl^  included  within  such  final  survey  of  a 
Mexican  grant,  or  are  otherwise  defective  or  in- 
valid, the  same  are  hereby  confirmed,  and  the 
sixteenth  and  thirty-sixth  sections,  in  lieu  of 
which  the  selection  was  made,  shall,  upon  beinff 
excluded  from  such  final  survey,  be  disposed  of 
as  other  public  lands  of  the  United  States;  Pro- 
vided, Imt  if  there  be  no  such  sixteenth  and 
thirty-sixth  sections^and  the  land  certified  there- 
for shall  be  hdd  by  an  innocent  purchaser  for 
a  valuable  consideration,  such  purchaser  shall 
be  allowed  to  prove  such  facts  before  the  proper 
land-office,  and  shall  be  allowed  to  purchase  the 
same  at  one  dollar  and  twentr-five  cents  per 
acre,  not  to  exceed  820  acres  for  any  one  per- 
son; Prori  eily  That  if  such  person  shall  neg- 
lect or  refuse,  after  knowledge  of  such  facts, 
to  furnish  such  proof  and  make  payment  for 
such  land,  it  shall  be  subject  to  the  general 
land  laws  of  the  United  States. 

Section  8  declares  that  the  confirmation  shall 
not  extend  to  lands  settled  upon  under  the 
homestead  or  preemption  laws,  **Pratided, 
That  sudi  settlement  was  made  in  good  faith 
upon  lands  not  occupied  by  the  settlement  or 
improvement  of  any  other  person,  and  prior  to 
*he  date  of  certification  of  said  lands  to  the 
State  of  Calif omia  by  the  Department  of  the 
Interior." 

Mower  having  neglected  to  pay  his  note 
whcix  it  fell  due,  Fletcher,  on  the  2d  of  August, 
1877,  after  tendering  a  deed  for  the  land, 
brought  suit  for  the  recovery  of  the  money. 
Mower  answered,  setting  up  a  failure  of  title  to 
the  land  and  therefore  a  want  of  rK)nsideration 
for  the  note.  The  supreme  court  held  that 
Fletcher  had  good  title,  and  gave  judgment  for 
the  amount  ofthe  note  and  interest.  To  reverse 
that  judgment  the  writ  of  error  in  the  tmit  of 
Alotoer  v.  Fletcher  was  brought. 

On  the  24th  of  April,  1879,  Fletcher  and 
Bicknell,  who  held  title  imder  the  patoBt  to 
Squiers,  brought  suit  to  recover  possession  and 
qmet  their  title  to  the  part  of  the  lands  upon 
which  Mower  had  entered,  not  included  in  the 


twenty  acres  sold  by  Fletcher  to  him.  To  this 
Mower  set  u^  his  preemption  claim  as  a  de- 
fense, and  inasted  that  the  title  under  tbe  selec- 
tion by  the  State  was  invalid.  The  supreme 
court  aedded  inat  Mower  acquired  no  right  to 
the  poflsessiou  by  his  atttempt  at  a  preemption 
settlement,  and  gave  Judgment  aocordinglv. 
To  reverse  thai  judgment  the  writ  of  error  in 
Mower  v.  Fleteher  db  Bicknell  was  broagbt. 

All  questions  of  mere  irregularity  in  the  se- 
lection of  lieu  lands  l^  the  State,  and  in  the 
grant  by  the  State  to  Squiers,  were  concltisi  vely 
settled,  so  far  as  the  parties  to  this  suit  are  con- 
cerned, by  the  issue  to  theStateof  the  lists,  cer- 
tified by  uie  Commissioner  of  the  Land-OfDce 
and  the  Secretary  of  the  Interior,  and  br  tbe 
patent  from  the  State  to  Squien.     FhmJker  v. 
(y  Connor,  115  U.  S.  102  [aiUtf,  811J.    By  an  Act 
of  August  8, 1854, 10  Stat  at  L.  m,  chap.  201. 
it  was  provided  that  where  a  law  granting  landa 
to  the  States  or  Territories  does  not  conv^  the 
fee-simple  title,  "lists  of  such  lands  *-  •  •  cer> 
tified  by  the  Commissioner  of  the  €leneral  lisnd- 
Office,  under  the  seal  of  his  office,  either  as 
orifipnals,  or  copies  of  the  originals  or  records. 
shall  be  regarded  as  conveying  the  fee  simple 
of  aU  the  lands  embraced  in  such  lists  that  are 
of  the  character  contemplated  by  such  Act  of 
Congress,  and  intended  to  be  granted  thereby; 
but  where  lands  embraced  in  such  lists  are  not 
of  the  character  embraced  by  such  Acta  of 
Congress,  and  are  not  intended  to  be  granted 
thereby,  said  Usts,  so  far  as  these  lands  are  ooo- 
cemed,  shall  be  perfectly  null  and  void;  and  ao 
right,  title,  claim  or  interest  shall  be  conTeyed 
thereby."    This  statute  is  now  section  2449  of 
the  Revised  Statutes. 

In  the  argument  for  the  plaintiff  in  error  it 
was  contended  that  this  8.  £.  i  of  section  86 
was  not  actually  within  the  limits  of  any  Mexi- 
can claim  when  the  lieu  selection  was  made. 
and  that  consequently  the  certified  list  oon^ 
veyed  no  title. 

It  is  found  as  a  fact  in  the  case  of  Mcwmr  v. 
Fletcher  that  when  the  selection  was  made  the 
S.  E.  i,  section  86,  "was,  and  has  been  evei 
since,  in  place,  and  is  the  property  of  the  Statt! 
of  Califomia,  and  has  never  been  under  the 
claim  of  anv  confirmed  and  finally  surveyeti 
Mexican  or  Spanish  grant."  This  is  not  incon 
sistent  with  the  fact  that  when  the  selection  wa^ 
made  the  land  was  within  the  limits  of  an  nn 
confirmed  Mexican  claim,  the  boundaries  o1 
which  had  not  been  fixed  by  a  final  survev 
The  finding  that  the  S.  E.  i  of  section  86  i»  tXi< 
property  of  the  State  is  not,  under  the  circum 
stances,  the  euuivalent  of  a  finding  that  it  trn\ 
the  undisputca  property  of  the  State  wlien  xln 
lieu  selection  was  made.  Such  being  the  case 
we  are  at  liberty  to  presume  it  was  as  r^pre 
sented,  within  the  claim  of  a  Mexican  ^raii 
when  the  selection  was  made  and  certified.  A 
in  the  case  of  Moioer  v.  Fleteher  db  Hieknett  then 
is  no  finding  on  the  subject,  the  same  presum p 
tion  arises  there. 

In  Frasher  v.  (y Connor  it  was  decided  thn 
the  survey  made  in  1868  of  the  Sausal  Ranehi 
Redondo  was  sufficient  to  authorize  the  State  h 
select,  under  its  various  grants,  lands  oatsid 
of  the  then  surveyed  boundaries,  sahject,  o 
course,  to  a  defeat  of  title  If  in  the  end  tbe  mi] 
vey  as  made  should  be  set  aside  and  the  bou.i] 
daries  of  the  grant  finally  extended  so  as  to  tc 
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chide  the  selections.  This  was  because  by  sec- 
tloa  8of  the  Act  of  July  28, 1866, 14 Stat  at 
L.  SO.  diap.  29e,  h  was  proYided  that  < 'aU  land 
iadudeid  fai  such  gnoit  as  80  set  off  shall  be 
to  the  general  laws  of  the  United 
*  As  the  surrey  finally  made  fi^l  the 
>  as  to  exclude  the  selected  lands, 
title  of  the  State  related  back  to  the  sdeo- 
and  this  hiuied  to  the  benefit  of  Bquiers 
his  patent  from  the  State. 
T^  question  still  remains,  however,  whether, 
if  seiiool  selectkms  sre  found  in  disputed  terri- 
tory oQiside  the  limits  of  an  unsettled  survey 
fey  the  United  States,  of  a  private  daim,  the 
Sms  must  wait  until  the  boundaries  are  finally 
ftsed  before  it  can  get  its  lieu  lands.  Without 
dctemlBin^  wliether,  if  lieu  lands  are  selected 
■ad  f^r^t^  under  such  circumstances,  the 
Uated  States  can  reassert  title  when  it  is  finally 
that  the  sdiool  sections  were  not 
by  the  daim,  we  have  no  hesitation  in 
that  if  the  proper  oflSceis  of  the  United 
approve  sndi  a  selection  and  issue  the 
certifled  Itets,  and  a  purchaser  under 
title  enters  into  the  possession  of  the 
hmI  inuxoves,  cultivates,  and  holds  it,  no 
hf  forabtj  or  surrqytitious^  getting  into 
ion  can  make  a  preemption  settlement 
«^  win  defeat  his  title.  AihertonY.  Ffmcler. 
C.  8.  SIS  [Bk.  94,  L.  ed.  783].  Aswassaid 
k  ihaa  case,  p.  519,  [784]  "The  generosity  by 
Googresi  gave  the  settler  the  richt  of 
(loQ  was  not  intended  to  give  him  the 
of  another  man's  labor  and  authorize  him 
that  man  or  his  f  amfly  out  of  his  home. 
b  dfli  DOC  propose  to  give  its  bounty  to  settle- 
obudned  by  violence  at  the  expense  of 
The  fight  to  make  a  settlement  was  to 
1  oo  uuettled  land;  to  make  im- 
oo  unimproved  land.  To  erect  a 
boose  did  not  mean  to  seise  some  other 


^ tlie  daim  of  preemption,  and 

oat  of  the  way  it  is  clear  that  the 

1, 1877,  confirmed  the  State's  title 

that  of  Fletcher  good  when  the  note 

to  him  leD  due,  and  when  he  was 

toooevey  under  his  contract 
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or  his  title  held  Insnflkrfeot,  where  he  was  In  poe- 
sesiloa  under  what  he  supposed  to  bea  good  utle. 

[N0.9K] 
Argued  Beo.  17,  ISSS.    Decided  Jan.  4»  1886. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Middle  District  of  AUhftmit 
The  history  and  fkcts  of  the  case  appear  in 
the  ophiion  of  the  court 

Meeere.  Wm.  B.  lUuple  ana  K  A.  Herbert, 
for  appellants. 

Meeere.  D.  3.  Trcif  and  A  (7.  Tompkine,  for 
appellees. 

Wr.  Jttitiee  HUlar  delivered  the  opinion  of 
the  court: 

The  bill  of  complaint  brought  by  Amanda 
Sterling  and  her  tour  sons  against  Bamwall 
and  Gaynor,  as  assignees  in  bankrupt^,  was 
dismissed  on  demurrer,  solely,  as  appears  from 
the  opinion  of  the  circuit  Judge,  oecause  the 
suit  was  barred  by  the  limitation  of  suits  by  or 
against  assignees  in  bankruptcy  found  in  sec- 
tion 5067  of  the  Revised  Statutes,  to  wit: 

"No  suit,  either  at  law  or  in  equity,  shall  be 
maii^tainable  in  any  court,  between  an  assignee 
in  bankruptcy  and  a  person  claiming  an  adverse 
interest,  touching  any  property  or  rights  of 
property  transferable  to  or  vested  in  such  as- 
signee, unless  brought  within  two  years  from 
the  time  when  the  cause  of  action  accrued  for 
or  affainst  such  assiniee." 

The  bill  sets  out  Uiat  on  the  5th  day  of  Feb- 
ruary, 1878,  Robert  W.  Smith  was  me  owner 
of  certain  real  estate  in  the  Town  of  Selma,  in 
the  bill  fully  described;  and  on  that  day  he  and 
his  wife  Sarah  conveyed  the  same  to  Car^  W. 
Butt  in  trust  for  the  use  and  benefit  of  said 
Robert  W.  Smith  and  Charles  Walsh;  that 
afterwards  said  Walsh  and  Smith,  being  in- 
debted to  Edwin  A.  Glover  in  the  sum  of 
$20,000,  caused  the  trustee  Butt  to  convey  this 
real  estate,  in  which  they  had  the  sole  beneficial 
interest,  to  said  Glover,  who  received  the  same 
in  satisfaction  of  the  debt  August  81, 1878;  that 
Glover  thereupon  entered  into  possession  of 
said  propertv,  and  that  he  and  his  devisees  have 
retained  such  possession  ever  since:  that,  by  the 
wUl  of  Glover,  who  died  in  1874,  the  real  estate 
in  question  was  devised  to  Amanda  Sterling  and 
her  sons,  the  complainants. 

The  bill  then  aUeges  that  Walsh  and  Smith 
were  members  of  a  copartnership  with  others, 
under  the  name  of  Walsh,  Smith  &  Co.,  which 
owed  the  debt  to  Glover  already  mentioned  as 
the  consideration  of  the  conveyance  to  him  by 
Butt,  the  trustee;  that  said  partnership  and  the 
individual  members  thereof,  including  Walsh 
and  Smith,  were  declared  bankrupts  by  the 
proper  court  on  June  12,  1874,  and  that  Henry 
W.  bamwall  and  William  K  Gaynor  were  ap- 
pointed assignees  in  said  proceeding,  and  all 
the  estate,  both  real  and  personal,  of  said  bank- 
rupts, was  bv  the  register  duly  assigned  to 
them.  The  bill  proceeds  to  show  that  these 
assignees  instituted  an  action  of  ejectment 
agamst  complainants,  who  were  in  possession 
of  the  land  under  the  will  of  Glover,  to  recover 
that  possession.  This  suit  was  begun  in  the 
District  Court  of  the  United  States  for  the 
Middle  District  of  Ahibama  in  October,  1876. 
A  judgment  was  rendered  against  complain^ 
ants,  whidi  was  affirmed  on  appeal  to  the  cir- 
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ctilt  court,  December  19, 1877.  Complainants 
alleee  that  the  plaintifEs  in  that  suit  recovered, 
on  me  ground  that  the  legal  title,which  controls 
in  a  court  of  law,  never  was  in  Butt,  the  trustee, 
hut  by  the  Statute  of  Uses  vested  immediately 
in  the  said  Walsh  and  Smith. 

The  bill  then  alleges  that  while  the  complain- 
ants may  not  have  had  the  legal  title,  and  so 
could  not  successfully  defend  the  action  at  law, 
they  have  a  perfect  and  Just  title  in  equity 
which,  in  this  suit,  they  ask  the  court  to  pro- 
tect. They,  therefore,  pray  for  a  decree  to 
compel  "defendants  to  convey  to  them  the  strict 
legal  title  which  they  hold,  and  for  an  injunc- 
tion against  them  in  regard  to  the  judgment, 
which  they  ask  may  be  perpetual. 

This  bifi  was  filed  August  1,  1881,  within 
fifteen  months  after  final  judgment  in  the  ac- 
tion of  ejectment. 
1 196]  The  circuit  court,  treating  the  bill  as  an  orig- 
inal bill  and  as  the  commencement  of  a  new 
and  independent  suit,  held  tiiat  the  period  of 
limitation  of  such  suits  against  the  assignees 
began  to  run  at  the  date  of  their  appointment 
in  1874.  The  two  years  had,  therefore,  long 
been  passed  and  the  claim  was  barred. 

But  if  we  assume,  as  appellants  argue,  thai 
the  occasion  for  a  suit  in  equity  did  net  arise 
until  the  final  judgment  at^law,  then  the  bill  in 
this  case  was  in  time. 

We  think  the  latter  is  the  sound  rule.  Com- 
plainants were  in  possession  under  what  they 
supposed  to  be  a  good  title,  until  they  were 
evicted  or  their  title  neld  to  be  insufficient;  they 
had  no  occasion  to  seek  to  establish  their  tide 
by  a  suit  in  equity,  and  such  a  suit  they  brought 
within  the  time  of  the  statute  after  they  ascer- 
tained that  it  was  necessary  to  protect  their  pos- 
session. 

But  if  this  were  not  so  clear,  it  must  be  held 
in  the  courts  of  the  United  States,  under  pre- 
vious decisions  of  this  court,  that  the  present 
biU  in  equi^  to  enjoin  the  judgment  at  law,  ob- 
tained on  the  mere  legal  title,  while  the  equity 
IB  in  the  other  party,  is  a  continuation  of  that 
suit,  and  therefore  the  proceeding  was  com- 
menced when  the  action  of  ejectment  was 
brought 

In  the  case  of  Simms  v.  Guthrie,  9  Cranch, 
19  [13  U.  S.  bk.  8,  L.  ed.  642],  Simms  had  ob- 
tained judgment  in  an  action  of  ejectment  in 
the  circuit  court  on  a  patent  from  the  State  of 
Vir^nia  aeainst  Outhne.  Thereupon  Guthrie 
filed  his  bm  in  chancery  in  the  same  court  set- 
ting up  a  superior  equitable  title  by  a  prior 
entry  to  that  on  which  Simms'  patent  had  issued, 
and  asking  an  injunction  ana  a  decree  for  the 
le^  title.  It  was  urged  as  an  objection  to  this 
bul  that  there  were  necessary  parties  who  could 
not  be  made  defendants  in  Uxe  circuit  court. 
But  this  court  said  that  for  omiUing  to  bring  in 
these  parties  an  original  bill  might  he  dismissed. 
That,  however,  was  a  bOl  to  enjoin  a  judgment 
in  the  circuit  court,  and  the  biU  must  be 
[197]  brought  in  the  same  court,  and  the  court  would 
dispense  with  the  i)arties  who  could  not  be 
brought  in.  In  Dunn  v.  Clarke,  8  Pet.  1  [88 
U.  S.  bk.  8,  L.  ed.  845],  where  an  equitable 
title  was  set  up  by  bill  in  chancery  against 
a  judgment  at  law  recovered  in  a  circuit  court 
of  the  United  States,  the  court  said:  ''The  in- 
junction bill  is  not  considered  an  original  bill  be- 
tween the  same  parties  as  at  law."    It  also  said 
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if  Graham,  the  successful  party  in  the  judg- 
ment at  law,  had  lived,  the  court  might  have 
issued  an  injunction  to  his  judgment  at  law 
without  a  personal  service  of  proccf  s  except  on 
his  attorney,  and  it  is  now  the  settled  practice 
to  order  such  substituted  service  on  the  attorney 
when  the  plaintiff  in  the  judgment  does  not  re- 
side within  the  jurisdiction  of  the  court 

In  the  case  oi  Dunlap  v.  SteUon,  4  Mason, 
549,  Mr.  Justice  Story  said:  "I  believe  the  gen- 
eral, if  not  the  universal  practice  has  hecn  to 
consider  bills  of  iniunction  upon  judgments  in 
the  courts  of  the  United  States,  not  as  original 
but  auxiliary  and  dependent  suits,  and  prop 
erly  sustainable  in  that  court  which  gave  the 
original  ludgment,  and  has  it  completely  under 
control.''^  This  language  is  cited  with  approval 
and  the  point  illustrated  in  the  case  of  JaneiY. 
Andrews.  10  Wall.  827  [77  U.  S.  bk.  19,  L.  ed. 
985],  and  in  Christmas  y.  Russell,  14  Wall.  69 
[81  U.  S.  bk.  20,  L.  ed.  762]. 

The  case  before  us  comes  precisely  within  the 
principle  of  these  decisions. 

The  bill  in  chancery  is  a  continuation  of  the 
litigation  commence  by  the  action  at  law,  and 
its  object  is  to  enjoin  the  judgment  in  that  suit 
and  to  correct  its  injustice  by  an  equity  pro- 
ceedine  in  the  same  court 

The  oar  of  the  statute  as  to  this  relief  cannot 
become  perfect  until  two  years  of  inaction  have 
justified  a  plea  of  that  kind. 

The  decree  of  the  Circuit  Court  is  thertfore  re- 
versed and  the  ease  remanded  to  t/tat  court,  with 
directions  to  overrule  the  demurrer,  and  for  such 

further  proceedings  as  to  equity  belongs. 
True  copy.   Test: 

James  H.  McKennej,  Clerk«  Sup.  Court«  U.  & 


JOSEPH  P.  FIELD,  Appt.^ 

V. 

OLIVER  DE  COMEAU  et 
(See  S.  C  Beporter's  ed.  187-1904 

Patent  law — eonstrueUon. 

Letters  patent,  No.  155007,  for  an  improvement  tn 
fflove  fastenings,  is  not  infringed  by  a  sprlDir  tau- 
tening which  acts  in  a  diif  erent  manner ;  rara  pa- 
tent not  being  for  a  combination  of  springs  in 
every  form  for  dosing  the  wrists  of  gloves^ 

P^o.  84,] 
SubmiUed  Dec.  7, 1885.    Decided  Jan.  ^  1SS€. 

APPEAL  from  the  Circuit  Court  of  theUnitcd 
States  for  the  Southern  District  of  JSew 
York. 

The  history  and  facts  of  the  case  sufiSdenUj 
appear  in  the  opinion  of  the  court 
Mr.  Eufi^ne  N.  £11* oi*  for  appellant 
No  counsel  appeared  for  appellees. 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

The  appellant,  who  was  complainant  below, 
filed  his  bill  in  equity  to  restrain  an  alleged  in> 
fringement  by  the  appellees  of  letters  patent 
No.  155077,  for  an  improvement  Ui  glove  f as- 
te^gs  issued  to  him  September  15, 1874. 

The  bill  was  dismissed  at  the  hearing  on  tbe 
ground  that  the  defendants  had  not  inSringed. 

lie  v.  s. 


FZBLD  T.  Db  CJOMBAir. 


lar-ioo 


Tbe  material  part  of  the  spedflcation  form- 
kif  Dtft  of  the  letters  patent  is  as  follows : 

"The  object  of  my  invention  is  to  cause  a 
glove  U>  IH  closely  to  the  hand  and  wrist  of  the 
vcanr  without  the  use  of  buttons  or  other  fas- 
teDiD|9;aDd  lattain  this  object hy  extending  a 
ipriag.  A,  entiiely  around  the  smit  portion  B 
flCtbegloTB,  in  the  manner  plainlT  shown  in 
Finie  l<tf  the  accompanying  drawing,  so  that 
VKB  ideased  the  ends  a  a  of  the  mdi  n>ring 
dM  oreriap,  as  shown  in  Figure  2,  and  thus 
dan  the  glove  upon  the  wrist 


The  spHnr  Is  entirely  concealed  within  the 
■^lal  of  the  riore,  axid  may  be  secured  to  the 
hav  ia  aoy  amtable  manner:  but  I  prefer  to 

aftUdi  ft  hi  place,  as  indicated  by  the 
Haea  ar  in  Figure  t 
TW  spring  may  also  be  varioualy  shaped: 
te  InnSter  to  oooatruct  it  of  a  single  piece  of 
«tic;  Deal  to  tbe  form  shown,  as  I  have  ascer- 
Mwd  by  experiment  thata  spring  of  this  form 
h  aotf  suftaole  for  the  purpose,  while  it  pos- 
mmt  tbe  further  advantage  of  presenting  no 
^trp  tf  ahropi  ends,  which  would  be  apt  to 
faeoe  tfaeb  way  throu^  tbe  material  of  the 


view.  Figure  8,  shows  the  method 

tte  spring  to  conform  to  the  shape 

of  the  wearer  of  the  glove. 

je  thai  nrings  have  been  combined 

wristlets  of  doves,  but  they  have  al- 

eottreiy  around  the  latter,  thus 

it  faoBpoarible  to  fold   the  ^ove, 

ooosegoeDtlT  clumsy  and  incon- 

7  In  ttepocket.  Thtt  objection,  it 

Is  entirely  overcome  t^  my  in- 


mc.& 


The 
tftke 


Idaim: 

The  combination,  substantially  as  described, 
of  a  spring.  A,  with  the  split  portion,  B,  of  a 
glove,  for  tbe  purpose  specifled." 

The  drawings  referred  to  are  annexed. 

Judge  Wheeler  holding  tbe  circuit  coiut,  in 
deciding  the  case,  stated  the  grounds  of  his  ac- 
tion in  dismissing  the  bill,  in  an  opinicm  con- 
tained in  the  transcript,  as  follows: 

"  The  orator  has  a  patent.  No.  155,077,  dated 
September  15, 1874,  for  an  improvement  in 

glove  fastenings,  consisting  of  Uie  comUna- 
ion  of  a  spring  inserted  In  the  material  of 
the  glove,  and  extending  around  the  edges  of 
the  slit,  which  permits  drawing  the  wnst  of 
the  glove  over  the  hand,  and  adjusted  so  as  to 
q[>ring  open  by  the  insertion  of  the  hand  and 
to  close  automatically  and  overlap  itself,  and 
cause  the  edges  of  the  slit  to  overlap  each  other 
when  tbe  glove  is  on.  The  defendants  deny 
infringement  They  make  and  sell  for  use 
springs  for  gloves  to  be  inserted  into  the  mate- 
rial, and  wiw  arms  extending  along  each  edge 
of  the  slit,  Jointed  at  the  apex,  working  to- 

ether  like  the  blade  and  hancUe  of  a  Jade* 
life.    The  only  question  is,  whether  the  use 
of  such^springs  is  an  infringement  The  plaint- 
iff stated  in  the  specification  of  bis  patent  that 
springs  had  been  combined  before  with  the 
wrists  of  gloves,  but  of  a  different  form.    So 
his  patent  is  not  and  could  not  be  maintained 
as  a  patent  for  the  combination  of  springs  in 
every  form  with  the  wrists  of  gloves  to  close 
them.    It  proposes  to  be  and  is  a  patent  of  his 
style  of  spring  combined  with  the  wrists  of 
gloves  for  that  purpose.     The   question  is, 
whether  the  defendants*  spring  is  substantially 
like  his.    His  is  a  spring  throughout,  and  pulls 
constantly  upon  the  parts  of  the  material  until 
they  come  together  and  overlap.    The  defend- 
ants' has  stiff  arms,  and  pulls  the  parts  to- 
Sither  only  when  closed  far  enough  to  have 
e  spring  on  one  arm  operate  in  the  opposite 
direction  upon  the  cam-shaped   end   of   the 
other,  and  it  pulls  the  edges  apart  until  the 
arms  are  at  right  angles  to  eaoi  other  when 
opened  far  enough  to  cause  the  spring  to  act 
the  other  way  on  the  cam.    When  so  opened 
it  wiU  not  close  itself  as  the  orator's  will,  but 
has  as  much  tendency  to  remain  open  as  it  has 
to  remain  closed  after  beiuff  dosed.     It  is  said 
by  an  expert  called  by  the  orator  that  if  the 
eoge  of  the  cam,  which  throws  the  arms  apart, 
was  removed,  the  spring  would  become  more 
like  the  orator's  in  its  operation;  but  he  prob- 
ably failed  to  notice  that  the  spring  operates  on 
the  same  edge  of  the  cam,  although  on  different 
sides  of  its  pivot,  both  in  opening  and  closlnff 
the  spring;  and  that  if  this  edge  was  removea 
the  ^ring  would  not  move  arms  together  or 
dther  way  at  alL  The  form  of  the  defendants' 
spring  is  different  from  the  orator's;  its  mode 
of  operation  is  different,  and  the  result  of  its 
operation  is  somewhat  different    It  cannot  be 
stud  to  be  the  same  as  the  orator's,  or  to  be 
substantially  like  the  orator's.    Each  got  the 
idea  of  donng  the  wrists  of  gloves  by  means  of 
springs  from  others;  the  orator  carries  out  the 
idealm  his  nuxle  and  the  defendants  in  theirs, 
and  as  neither  has  control  of  anything  but  the 
particular  mode,  neither  can  Justly  say  that  the 
other  uses  his  mode." 
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108-200;  207-218 


SUFBSMB  COUBT  OF  THB  UlOTED  StATBS. 


Oct.  Tbrm 


For  these  reasons,  tohieh  toe  eannoi  restate  in 
a  mare  satUfaetory  manner ,  the  decree  i^the 
Circuit  Court  is  affirmed. 

True  copy.    Test: 

James  H.  McKenney*  Clerk«  Bap.  Court,  17. 8. 


[198]  JOHN  DOE,  ex  dem.  State  of  Alabama  and 
ex  dem,  John  8wann  and  John  A.  Bil- 
LT7F8,  Trustees,  etc.,  Plff,  in  Err. 

VANCE  C.  LARMORE. 

(See  8.  C  Beporter'S  ed.  196-200.) 

PMic    lands — railroad   grants — statute   con- 
strued as  extension  of  time^^ghtsof  grantees. 

L  The  Act  of  April  10,  186GL  to  renew  certain 
grants  of  lands  to  tne  State  of  Alabama,  previously 
errantod  by  the  Act  of  June  3, 1866,  to  aid  a  certain 
raHroad  company,  la  not  to  be  construed  as  znaldnff 
a  new  grant  but  is  to  be  treated  as  an  extension  of 
the  time  named  in  the  original  grant  for  the  com- 
pletion of  the  road. 

2.  The  completion  of  the  road  within  the  time 
fixed  by  the  new  Act  perfected  the  title  of  the 
company  under  the  original  grant;  and  this  title  in- 
ured to  the  benefit  of  lis  prior  grantees. 

[No.  98.] 
Submitted  Dee.  17, 1885.  Decided  Jan.  4, 1886. 

r\  ERROR  to  the  Supreme   Court  of  the 
State  of  Alabama. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 
Mr.  Samuel  F.  Rice*  for  plaintiff  in  error. 
Mr.  John  T.  Morg^aiw  for  defendant  in 
error. 

[  198]  Mr.  OhirfJueUee  Waite  deHvered  the  opin- 
ion of  the  court; 

This  case  cannot  be  distinguished  in  princi- 
ple from  81.  Louis,  Iron  Mountain  and  South-' 
em  BaUway  Company  t.  McChe,  115  U.  8. 
469  [ante,  446],  decided  at  the  present  Term. 
The  suit  was  ejectment  to  recover  the  posses- 
sion of  certain  tracts  of  land  granted  June  8, 
1856,  by  an  Act  of  Coneress  to  the  State  of 
Alabama  to  aid  in  building  a  railroad  "from 
Gadsden  to  connect  with  the  C^rgia  and  Ten- 
nessee and  Tennessee  line  of  railroad  throuprh 
Chattanooga,  Wills,  and  Lookout  Valleys.  **  11 
Stat,  at  L.  17,  chap.  41.  Sections  8  and  4  of 
this  Act  are  idenacal  with  sections  4  and  5  of 
the  Act  involved  in  McQe^s  Case;  and  they  pro> 
vided  that  if  the  road  was  not  completed  in  ten 
years  all  unsold  land  should  revert  to  the 
IFnited  States.  On  the  80th  of  January,  1858, 
the  Legislature  of  Alabama  bv  a  Joint  resolu- 
tion transferred  this  grant  to  the  WiUs*  Valley 
Railroad  Company,  "  to  be  used  and  applied 
by  said  companv  upon  the  terms,  conditions, 
and  under  restrictions  in  said  Act  of  Congress 
contained."    Sess.  Laws  Ala.  1857-8,  p.  481. 

[199]  On  the  29th  of  June,  1860,  the  lands  involved 
in  this  suit  were  c^fied  to  the  State  by  the 
Commissioner  of  the  General  Land-Offlce  un- 
der the  grant;  and  on  the  20th  of  February, 
1861,  they  were  sold  by  the  company  ui  Liur- 
more,  the  defendant,  and  certain  other  persons, 
who  paid  thepurchase  money  and  entered  into 
possession.  The  proceeds  of  the  sale  were  used 
m  building  the  road,  and,  on  the  7th  of  June, 
1866,  the  company  conveyed  the  lands  in  fee 
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simple  to  the  purchasers  "  a^nst  the  daim 
and  title  of  the  said  Wills'  Valley  Railroad 
Company,  and  of  any  person  or  persons 
claiming  under  said  company."  The  other 
grantees  named  in  the  deed  have  since  conveyed 
all  their  interest  to  Larmore,  who  is  now  in 
possession.  The  road  was  not  completed  with- 
in ten  years  after  the  passage  of  the  Act  of 
Congress;  and  on  the  10th  ox  April,  18(^9,  an- 
other Act  was  passed,  entitled  "An  Act  to  Re- 
new Certain  Grants  of  Land  to  the  State  of 
Alabama"  (16  Stat,  at  L.  45,  chap.  24),  by 
which  this  grant  was  revived  and  renewed. 

The  name  of  the  Wills'  Valley  Railroad  Ccnn- 
panv  was  changed  to  Alabama  and  Chattanooga 
Kailroad  Company  in  1868;  and  on  the  second 
of  Maroh,  1870,  tne  company  under  that  name 
obtained  from  the  State  a  loan  of  state  bonds 
to  aid  in  the  completion  of  its  road.  The  rosA 
was  afterwards  finished  so  as  to  perfect  title 
under  the  original  grant.  On  the  8th  of  F^ 
ruaiy,  1877,  the  State  executed  a  deed  to  John 
A.  BiUups  and  John  Swann,  Trustees,  which 
purported  to  convey  the  lands  in  dispute,  un- 
der a  compromise  agreement  with  the  railroad 
company,  to  protect  the  interests  of  the  holders 
of  the  state  bonds  which  had  been  loaned  to 
the  company  in  1870. 

The  claim  of  the  plaintiff  is,  that  as  the  lands 
in  question  were  not  fully  earned  when  the 
sale  was  made  under  which  Larmore  holds 
title,  and  the  road  was  not  completed  within 
the  ten  years  fixed  by  the  Act  of  1866,  these 
lands,  as  well  as  those  not  sold  at  the  end  of 
the  ten  years,  reverted  at  the  end  of  that  time 
to  the  United  States  and  passed  again  to  the 
State  under  the  Act  of  1869,  which  is  to  be 
construed  as  a  new  grant.  We  held  otherwise 
in  McQe^s  Case;  and  under  that  ruling  the  Act 
of  1869  is  to  be  treated  as  an  extension  of  the 
time  named  in  the  original  Act  for  the  comple- 
tion of  the  road.  As  between  the  company 
and  Larmore  the  title  passed  under  the  deed  ca 
1866,  which  was  executed  to  eive  effect  to  the 
sale  in  1861.  The  compleuon  of  the  road 
within  the  time  fixed  by  the  new  Act  perfected 
the  title  of  the  company  under  the  oriipiual 
grant,  and  thii  title  inured  at  once  to  the  bene- 
fit of  Larmore. 

As  the  judgment  hdow  sustained  Larmore^9 
title  and  dismissed  the  suit,  it  teas  right;  and  it 
iseonsequentlycffirmed, 

Tnieoopy.   Test: 

James  H.  McKenney,  Clerk,  Sop.  Court*  IT.  8L 


riNRY  0.  BROWN,  J^rpL, 

V. 

JAMES  B.  GRANT,  Governor,  WILLIAJtf 
H.  METERS,  Lieutenant-Governor,  M£l> 
VIN  EDWARDS,  Secretary  of  Stat«,  aki> 
D.  F.  URMY,  Attorney-General  of  tbe 
Statb  of  Colorado,  et  al. 

(See  8.  C  Beporter'S  ed.  207-SiaL) 

Admission    ef   State-^property  of    Territarp 
passes—capitol  site^urisdzction. 

1.  Unlets  otherwise  declared  by  Concress*  the  tft-. 
tie  of  every  species  of  property  ownea  by  a  Terrl. 
torypasses  to  the  State  upon  its  admiwon  to  ttb^ 
Union. 

lie  r.  & 


Brown  v.  Orakt. 


807-318 


comrej^  to  a  Territoir  "'its  soooeaon 
.  •■^  ■!.-■■  *•  and  dul7  aooepted  as  the  site 


inltnt 


1  At 


r  DO  ooumtloii  requirloff  the  ereotion  ot 
bereoo  wHhin  any  fpeculed  time. 
I  meatloo  whether  the  ^rrantor  has  been  de- 

ymel  of  ila  prppertj  withoat  due  prooe«  of  law 

k  vuMb  the  ^mdU^on  of  thlf  ooun. 

[No.  588J 
^TfmdDm.  14,15,1885.   JlkeidedJan.4,1886, 

APPEAL  from  the  Circuit  Court  of  the  United 
Bwci  for  the  EHstrict  of  Colorado. 

The  hirtory  and  facts  of  the  case  appear  in 
tke  opinioo  at  the  court.  See,  also,  toe  report 
if  the  opinioii  of  this  court  dismiBsing  a  writ 
of  fnor  to  the  Supreme  Court  of  Colorado  in 
ft  «it  hetween  these  parties  iavolving  the  sub- 
vet  natter  of  this  suit  Braton  t.  CMarado, 
bk.  27,  IS;  5  Colo.  406. 

Mmn.  Jaaaes  H.  Brown*  O.  C.  Bart^U 
ttd  J.  H.  Mood,  for  iqnjellant 

JlMn.  Thomton  H.  Thomas  and  Theo- 
4m  R  Tk9ma$,  AUy-Gen.  of  Colorado,  for 


Mr,  JtuHee  Harlsut  delivered  the  opinion 
rfiheeoart: 

TUs  is  an  appeal  from  the  final  decree  of  the 
Chodt  Ooort  of  the  United  States  for  the  Dis- 
tnet  of  Colorado^  dismissing,  upon  demurrer  to 
tWbffl,  aauit  in  equi^  instituted  in  thatcourt 
W  Henj  C.  Brown  against  James  B.  Grant, 
riiwtnoi,  William  £  Mevers,  Lieutenant- 
GeictBcr,  Kdrin  Edwards,  Secretary  of  State, 
■d  D.  F,  Uimj,  Attorney-General  of  the  State 
of  Ooiondo,  aiid  against  certain  other  persons 
i—Miiiliil^  a  boara  of  managers  for  tl^  ereo- 
3o  of  the  a^xitol  boiklinff  for  that  State,  v 

The  ease  mode  by  the  bul  is  substantially  as 


Bf  the  third  section  of  an  Act  of  the  Council 
md  Hoose  of  Beniescntatives  of  the  Territory 
rfColando,  encitkd  "An  Act  to  Locate  the  Seat 
«f  Govenmeot  of  the  Territory  of  Colorado," 
^uml  December  9,  1867,  it  was,  among 
tfttegi,  pnxvided  that 
"Sod  The  persons  ^pointed,  as  aforesaid, 
aelian  %  of  this  Act,  aiuai,  within  sixty  days 
•te  the  date  of  (heir  appointment,  proceed  to 
arfte  for  thecamtol  of  said  Territory, 
te  asld  City  of  Denyer,  which  sitesluul 
I  not  \em  than  ten  acres  of  land;  and  if 
te  te  BO  selected  shall  be  conveyed  to  the  Ter- 
*a>rr  of  Cotendo  by  the  person  or  peivons 
>HBg  the  title  thereto,  withoutcharse  tosaid 
so  as  to  vest  the  title  to  the  same, 
read  in  fee  simple,  insaid  Territory,  the 
_jctsd  ahsll  be  and  remain  the  pnmerty 
tf  oiA  Territory^  for  the  puipoee  of  erecting  a 
^U  sod  otber  pabHc  buihungs  thereon." 

Os  the  nth  of  January,  1868,  the  phdntiff, 
^  4BBd  duly  acknowledged,  converea  to  the 
*«imary  a  tioci  of  ten  acres  of  lana.  part  of  a 
ovv  timet  owned  by  him  in  the  unmediate 
'«aitr  of  Dcovcr.  The  consideration  is  stated 
•  h»  fl.000  paid  to  the  grantor  by  the  Terri- 
^,  hsi  the  land  was,  in  fact,  donated  by  him 
thot  the  erection  thereon  of  the 
^blic  buildings  would  en- 
hSs  sdjoining  lands.  The 
the  following  rsdtals: 
■id  tend  being  so  conveyed  to  said 

of  the  Act  entitled  'An 


IHt^K 


Act  to  Locate  the  Seat  of  Government  of  the 
Territory  of  Colorado,  approved  the  9th  day  . 
of  December,  A.  D.  1867,^  so  as  to  vest  the  title 
to  the  same  absolutely  and  in  fee  simple  in  said 
Territory,  for  the  purpose  of  erecting  a  capitol 
and  other  public  ouildings  thereon  only:  to 
have  and  to  hold  the  same,  together  with  all 
and  singular  the  appurtenances  and  privileges 
thereunto  belonging  or  in  anywise  thereunto 
appertaining;  and  SH  the  estate,  right,  title,  in- 
terest and  daim  whatever  of  the  fiiid  party  of 
the  first  ptut,  either  in  law  or  equitv,  to  the  only 
proper  use,  benefit  and  behoof  of  the  said  party 
of  tne  second  part,  its  successors  and  assigns 
forever. 

And  the  said  party  of  the  first  part,  the  afore- 
said parcel  pt  land  unto  the  said  party  of  the 
second  part,  its  successors  and  asmgns,  against 
the  daun  or  claims  of  all  and  every  person 
whatsoever,  he,  the  said  Henry  C.  Brown,  does 
and  will  warrant  and  forever  defend  by  these 
presents." 

Contemporaneously  with  the  execution  of  the 
deed,  the  L^^lative  Assembly  of  the  Territory 
adopted  a  memorial  to  Congress,  asking,  for 
reasons  therein  stated,  a  libml  appropriation 
for  the  erection  of  suitable  capitol  buildings  for 
the  use  of  the  Territory.  By  an  Act  of  the  Ter- 
ritorial Legislature,  approved  February  9, 1873, 
it  was  directed  that  proposals  be  received  for  [209] 
the  erection  of  a  capitol  building,  and  that  it 
'  1)0  erected  upon  the  nound  heretofore  donated 
to  the  Territory  for  uat  purpose  by  Henry  C. 
Brown."  On  the  same  day  anotli^  memorial 
to  Congress  was  adopted,  asking  an  appropria- 
tion of  |100,000,  coUected  from  {Qtemal  revenue 
taxes  within  the  Territoiy,  for  the  purpose  of 
asdsting  in  the  erection  of  a  capitol  building  at 
the  seat  of  government  of  the  Territory.  There- 
after on  18th  of  February,  1874,  another  Act 
was  passed  providing  for  the  appointment  of 
capitol  commissioners,  with  autnority  to  have 
the  custody  of  and  expend  in  the  improvement 
of  the  capitol  grounds,  and  in  the  erection  of 
capitol  bmldings  thereon,  money  appropriated 
or  donated  for  that  purpose;  to  sell  all  lands 
and  lots  donated  for  capitol  purposes,  except 
capitol  site,  the  money  so  raised  to  be  used  in 
the  erection  of  a  capitol  building  or  buildinn, 
to  be  completed,  pdd  for  and  delivered  to  the 
Territory  on  or  before  January  1,  1876. 

The  bul  alleges  that  the  Territonr  of  Colorado 
did  on  or  about  the  first  day  of  August,  1876, 
''depart  this  life,"  and  on  the  same  day.  "bv 

S reclamation  of  U.  S.  Grant,  the  then  Presi- 
ent  of  the  United  States  of  America,  the  State 
of  Colorado  was  admitted  into  the  Union/'  the 
"said  Teiritory  never  having  during  its  life  oc- 
cupied or  made  use  of  said  tract  of  land  donated 
to  It  by  your  orator,  either  for  the  purpose  of 
erectine  capitol  or  other  public  buildings  there- 
on^or  for  any  other  purpose  whatsoever." 

The  Constitution  adopted  by  the  people  of 
Colorado  under  the  Enabling  Act  of  Congress 
provided  that  the  General  Anembly  should  not 
change  or  locate  the  seat  of  government  of  the 
State,  but  at  its  first  session,  subsequent  to  the 
year  1880,  should  submit  the  question  of  its 
permanent  looittion  to  the  popular  vote  at  a  gen- 
eral election,  until  which  vote  no  expraditure 
for  capitol  buildinffs  should  be  made.  The  same 
Constitution  provided  "that  all  property,  real 
and  personal,  belonging  to  the  Territory  of 
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Colorado  at  the  adoption  of  this  Constitution 
shaU  be  vested  in  and  become  the  property  of 
the  State  of  Colorado." 

On  the  9th  of  May,  1879,  the  olaintifP  took 
possession  of  the  ten  acre  tract  and  constructed 
around  it  a  substantial  board  fence.  At  the 
same  time  he  executed  and  put  on  record  adeed 
revoking  and  annuUing  his  conveyance  of  J(S68. 
The  reason  assigned  in  that  deed  for  its  execu- 
tion is,  that  "neither  the  said  Territoiy  nor  its 
successor,  the  State  of  Colorado,  has  ever  ac- 
cepted the  said  conveyance  or  located  or  erected 
a  capitol  or  other  public  buildings  on  said  tract 
of  land  as  in  ana  by  said  deedfof  1868)  pro- 
vided." 

The  bill  alleges  that  plaintifiF  has  been  in  com- 

filete  possession  of  saia  land  ever  since  May  9, 
879;  that,  at  the  general  election,  in  1881,  the 
seat  of  government  was  located,  by  a  popular 
vote,  at  Denver;  and  that  her  officers  of  state 
and  board  of  managers  for  the  erection  of  state 
capitol  buildings  at  Denver  are  about  to  take 
and,  unless  res&ained,  will  take  possession  of 
said  ten  acre  tract  for  the  purpose  of  erecting 
said  buildings  thereon. 

He  prays  that  thev  be  enjoined  from  disturb- 
ing his  possession  of  the  premises  until  he  shall 
reoeive  Just  compensation  therefor. 

A  demurrer  to  the  bill  having  been  subcained, 
upon  the  ground  that  it  did  not  set  forth  a  cause 
of  action,  the  suit  was  dismissed. 

As  all  the  parties  to  this  suit  are  dtitzens  of 
the  State  of  Colorado  the  circuit  court  was 
without  Jurisdiction,  unless  the  suit  is  one 
arising  under  the  Constitution  or  laws  of  the 
United  States.  It  is' not  clear  upon  what  pre- 
cise ground  the  plaintifif  contends  that  the  suit 
belongs  to  that  class.  We  suppose  his  cldm  to 
be  that  when  the  Territory  became  a  State,  the 
property  he  had  given  to  Uie  former  became  his 
aeam,  and  that  the  provision  in  the  Constitution 
of  the  State,  "that  all  property,  real  and  per- 
sonal, belon^g  to  the  Territory  of  Colorado" 
at  the  adop^on  of  that  instrument  "shall  be 
vested  in  and  become  the  property  of  the  State 
of  Colorado,"  deprived  him  of  his  property 
without  due  process  of  law;  that  is,  it  was 
thereby  taken  from  him,  for  public  use,  with- 
out Just  compensation  being  first  made,  or  in 
some  l^;al  mode  secured,  to  him.  Assuming 
that  the  suit,  upon  that  basis,  arises  under  the 
Constitution  of  the  United  States,  it  is  difficult 
to  conceive  of  one  in  which  the  question  has 
merit 

Before  the  execution  of  the  deed  of  Januaiy 
11, 1868,  the  Territorial  L^hiture  had  located 
the  seat  of  government  at  Denver.  It  was  there 
when  the  appellant's  gift  was  made.  The  gift 
had  direct  reference  to  the  Territorial  enact- 
ment authorizing  commissioners  to  accept  a 
conveyance  of  not  less  than  ten  acres  of  land, 
without  charge  to  the  Territory,  and  so  as  to 
vest  in  it  an  absolute  f  eo«imple  title.  The  title 
was  so  conveyed  bv  Brown  to  the  Territorv, 
"its  successors  and  assigns  forever,"  for  "the 
purpose  of  erecting  a  capitol  and  other  public 
buildinffs  thereon  only.^  The  deed  was  duly 
accepted;  for,  if  the  Act  under  the  authority  of 
which  the  land  was  obtained,  and  the  execution 
and  registration  of  the  deed,  are  not  complete 
proof  of  such  acceptance,  surely  the  Act  of 
I872,requiring  the  capitol  building  to  be  erected 
'*upon  the  ground  (tjneretofore  donated  to  the 
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Territory  for  that  purpose  by  Henry  C.  Browne- 
is  ample  evidence  of  that  fact    It  is  idle  to  saj 
that  the  Territory  never  accepted  the  convey- 
ance.    Upon  whiat  legal  ground,  then,  can  ths 
appellant  defend  his  resumption  of  poaMssioa 
in  1879?    His  conveyance  containea  no  con- 
dition under  which  he  could  demand  the  erec- 
tion of  a  capitol  buOdinff  within  any  specified 
time,  in  default  of  whicm  the  property  would 
revert  to  him.     The  Territorial  Lc^latme 
wisely  invested  commissionerB  with  authority 
to  accept  a  conveyance  of  an  absolute  fee«mple 
titie,  and  reserved  to  itself  the  determination  of 
all  questions  concerning  the  time  within  which 
the  proposed  building  diould  be  erected.  And 
it  cannot  be  said,  in  view  of  the  allegations  of 
the  bill,  that  the  Territory  did  not  move  as 
rapidly  in  creating  indebtedness  for  that  pur- 
IKMC  as  the  public  necessities  permitted  or  the 
public  interests  required.    If  it  were  conceded 
that  the  removal  of  the  seat  of  government  firom 
Denver,  or  the  abandonment  of  this  land  as  the 
site  of  capitol  buildings,  would,  under  all  the 
drcumstiinces,  entitle  Brown  todaUn  theprop- 
erty,  or  compensation  therefor,  it  is  suffident 
to  say  that  no  such  state  of  facts  now  exists. 

But  the  appellant  contends  that  he  made  thii 
gift  upon  the  implied  condition  that  the  Ter 
ritory,  not  the  State,  should  erect  the  public 
buildings  in  question.  Apart  from  the  fact  thai 
the  terms  of  the  deed  are  mconsistent  with  sucl 
a  condition,  the  supposition  cannot  be  indulgec 
for  a  moment  that  the  plaintiff  did  not  look  for 
ward  to  the  time  when  the  Territory  would  be 
come  one  of  the  States  of  the  Union;  an  even 
which  would  necessarily  tend  to  accomplish  th 
very  object  that  he  had,  as  he  avows,  in  makinj 
the  donation,viz. :  to  increase  the  value  of  othe 
lands  owned  by  him,  of  which  the  ten  acres  I 
Question  formeid  a  part  The  reference  in  tb 
deeds  of  1868  and  1879  to  the  successors  of  th 
Territory  is  persuasive  evidence  of  the  fa< 
that  the  plaintiff  contemplated  theorganizatio 
of  its  people  as  a  State.    Now  that  the  8tai 

{)roposes  to  construct  capitol  buildings  on  tl: 
ana  donated  for  that  very  purpose,  the  plain 
iff  asks  the  intervention  of  a  court  of  equity  i 
prevent  her  agents  from  entering  upon  tl 
premises  until  he  receives  compensation  f< 
what  was  in  law  a  donation  to  the  public  as  t 
organized  body,  whether  und^  a  territorial  go 
emment  or  as  a  State.  He  is  not  entitl^ 
such  aid. 

The  suggestion,  that  the  clause  of  the  Co 
stitution  providing  that  the  State  is  the  own 
of  all  the  property  which  the  Territory  he 
upon  its  homing  a  State  deprived  him  of  I 
TOoperty ,  is  not  entitled  to  serious  consideratio 
iJniess  otherwise  declared  by  Congveaa,  the  ti 
to  every  species  of  property  owned  by  a  T 
ritory  passes  to  the  State  upon  its  anmiiwi 
into  the  Union.  The  provision  in  the  St4 
Constitution  to  that  effect  was  only  deelarmu 
of  what  was  the  law. 

Judgment  aMrmed. 

^nieoopy.  Test: 

James  H.  MoKenney,  Cterk.  8opw  Oowt«  J} 
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JOSEPH  A.  SMITH,  Appt.  andPTf.  in  Brr., 

9, 

WnXIAM  C.  WHITNEY,  Secretary  of  the 

Navy,  BT  AL. 

(860  a  a  B0Porter*B  ed.  167-188.) 

VWI  ^  prokQriHon  to  mnai  eouH-martiaU- 
iwrUkeHon<f(hs8uprerM0(ntHcf  the  District 
tf  QUumbiO'-diseretion^jftrvdicHon  cf  thu 
murt  partie^-practiee^risdieium  of  naval 
mmi  martial^  <if  naval  ojlcer  serving  at  a  chitf 
^  ImnoM  and  paymneiUTiieMraL 

L  AlMd  Judinneiit  of  tbe  Supreme  Court  of  the 
Dtotrfet  of  Oohnnbia  on  a  petttlon  for  a  writ  of 


for 


to  tbe  Secretary  of  the  Nary,  and  a 
ened  by  his  order  to  try  a  pnbl 
punlBbablewlth  dtemffwai, 


1  eonTened  by  his  ordertotrya  pabUe 
renees  pnnlsbable  with  dismffwaT,  may 
liy  this  ooort,  if  the  salary  of  which 
mi^ht  thereby  be  deprived  exceeds 


>tbeco«irt  below  should  ffrant  or  refuse 

a  vrtt  of  pttAlbltlon  Is  not  a  matter  of  discretion 
the  eomt  whose  aotkm  is  sought  to  be  pro- 
to  deavly  wtthoot  Jurisdiction,  and  the  de- 

t  otjjected  to  Its  Jurisdiction  at  the  outset 

■Bd  to  wttboot  other  remedy;  and  a  refusal  to  grant 

k.  vhere  an  the  proceedings  appear  of  record,  may 

he  fvTiawed  oo  error » y  thb  court 

Vft  wa  oOeer  of  the  navy,  while  serving  by  ap> 

,  of  the  Piesldent  as  chief  of  ahureau  and 

:  In  the  navy  department,  makes 

I  or  payments  In  violation  of  law,  to  pro- 

iMiciusts  of  contraotora,  be  may  lawfully 

tried  aad  oonvleted   of  scandalous  conduct 

to  the  destmotlon  of  good  morels  and  to 

of  the  naval  service,  by  a  court-mar- 

of  naval  ofllcers;  and  a  writ  of  pro- 

wfll  not  Issue  to  preventsuch  trial  and 

m  coort-martlal  ha«  lurisdictlon  of  the 

of  the  principal  charge,  the  addition 

charire,  varying  in  form  but  for  the 

\^^^  affords  no  ground  foriscr'ng 

~  oourt-martlal  may,  at  any  timebe>>re 
_  JO  by  the  Secretary  of  tbe  Navy,be  re- 
by  MSB  to  reconsider  Its  proceedings, 
of  proUbltloo  cannot  be  made  to  serve 
of  a  writ  of  error,  or  cerMomrC 

appUoatlon  for  a  writ  of  prohibition 

eooTtrmartlal,  tbe  Secretary  of  the  Navy 
»  Joined  as  aparty  defendant. 

taat  proceeifings  upon  a  petition  fora 

^  puthBiiflnn  most  be  considered  as  on  the 
"   of  a  court  having  both  oommoii- 


.     Supreme  Court  of  the  District  of 

hfl0  power  In  any  case  to  Issue  a  writ  of 
a  to  a  oourt-martial  is  not  decided. 

[No.  1145.1 
Dee.  11.  1886.    Decided  Jan.  4. 1886, 


Mr 


from  and  in  error  to  the  Supreme 
of  the  District  of  Colombia. 
4^A  Chmadler  and  Eppa  Hunton, 
ararOaot  and  plaintiff  in  error. 
Wr,  WnUaaa  A.  Mmorj,  Amt,  AUif-Oen., 
and  c^efendantsin  error. 


delivered  tbe  opinion  of 


vw  n  peddoo,  filed  September  21, 1885, 
Ike  flupreme  Court  of  the  District  of 
to  ime  a  writ  of  prohibition  to  tbe 
-^  of  tbe  Navy,  and  to  a  general  court- 
el  Bsval  oflBicen  convened  by  his  order 
t,  1SS6,  to  try  the  petitioner,  a  pay 
Ib  the  navy,  and,  by  appointment  of 
oooflrmed  l^  tne  Senate  of  the 
Joe  27.  1883, "  Chief  of  the  Bureau 
ttid  Clothing  and  Paymaster- 
Department  of  the  Navy,  with 
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the  relative  rank  of  Commodore,"  upon  certain 
charges  and  spedflcations,  a  copy  of  which 
was  made  part  of  the  petition. 

The  first  of  those  charges  was  "  scandalous 
conduct  tending  to  the  destruction  of  good 
morals,"  under  which  were  fourteen  spednca- 
tions,  alleging  that  '*  the  said  Joseph  A.  Smith, 
then  being  a  pay  inspector  in  the  U nited  States 
Navy,  and  having  been  theretofore,  as  sndi 
oflBcer  of  the  navy,  duly  appointed  Chief  of 
tbe  Bureau  of  Provisions  and  Clothing,  witii 
the  title  of  Paymaster-Qeneral  in  the  Depart- 
ment of  the  Navy,"  and  being  responsible  for 
the  proper  and  reputable  adimnistration  there- 
of, and  it  being  his  du^  to  protect  the  interests 
of  the  government  in  tne  making  of  contnicta 
for  supplies  for  the  navy,  did  various  acts  whldi  [  1 69  ] 
were  set  forth  in  different  forms  and  with  much 
detail,  but  the  substance  of  which  was  that  he 
enlarged  existing  contracts  so  as  to  include  at 
the  contract  price  additional  supplies  not  re- 
quired by  the  necessities  of  the  service,  without 
consulting  the  Secretary  of  the  Na^  or  the 
sureties  on  the  contractors  bond  or  giving  any 
opportunity  for  competition,  and  when  the 
market  was  falling  extended  the  time  of  de- 
livery of  supplies  contracted  for,  thereby  ne- 
cessitating the  acceptance  of  supplies  of  an  in- 
ferior quality;  falsified  a  copy  of  a  contract, 
and  thereby  enabled  the  contractor  to  obtain 
payment  at  a  place  other  than  that  required  by 
the  contract;  and  by  directions  and  instructions 
to  pay  officers  caused  to  be  paid  claims  whidi 
had  been  refused  by  other  pay  officers  and 
which,  as  he  knew,  had  been  declared  illegal  by 
the  accounting  officials  of  the  Treasury;  and 
by  so  causing  pay  officers  to  pay  these  claims, 
and  to  pay  tnem  out  of  aporopriations  for 
years  other  than  those  in  which  the  contracts 
were  made,  greatly  embarrassed  those  officers 
in  the  performance  of  their  duties;  and  there- 
by willfully  and  knowingly,  in  disregard  of  hii 
duties  and  responsibilities  as  chief  of  bureau, 
subordinated  the  interests  of  the  government 
to  those  of  the  contractors,  in  violation  of  law 
and  "  to  the  gteeX  scandal  anddismce  of  the 
service  and  the  tnjuiy  of  the  United  States." 

The  second  chi^ge  was  "  culpable  inefflden* 
cy  in  the  performance  of  du^,^'  under  which 
were  four  specifications,  alleging  that  he  failed 
in  his  duty  in  not  obliging  contractors  to  com- 
ply with  the  tenns  of  their  contracts,  and  in 
allowing  deliveries  to  be  made  after  the  time 
for  delivery  had  expired;  and  also  in  purchas- 
ing more  supplies  than  the  current  needs  of  the 
navy  requlrea,  and  in  purchasing  unfit  supplies, 
and  in  not  affordiog  due  oppoitunity  for  com- 
petition. 

In  the  application  for  a  writ  of  prohibition, 
the  petitioner  alleged  that  immediately  upon 
the  organization  oi  the  court-martial  he  ob- 
jected that  it  had  no  Jurisdiction  of  him  or  of 
the  charges  and  specmcations  c^nst  him.  or 
of  the  subject-matter  contained  in  them,  or  any  r  1 791 
part  thereof;  but  the  court-martial  overruled  ^ 

all  his  objections  to  its  Jurisdiction,  and  pro- 
ceeded to  hear  evidence  on  tbe  charges,  and  to 
try  him  thereon.  He  further  alleged  that  none 
of  the  charges  or  specifications  in  any  degree  ' 
arose  out  of  or  were  involved  in  any  case  ari»> 
ing  in  the  land  or  naval  forces  of  the  United 
States,  or  in  the  militia;  but  all,  asappeued  on 
their  face,  pertained  exclusivdy  to  duties  n*- 
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quired  of  and  performed  by  bim  in  the  exer- 
cise of  a  purely  dvil  office  and  under  a  civil 
commission;  that  none  of  the  spedflcations 
charged  him  with  the  vioktion  of  any  hiw  of 
the  United  States,  or  of  any  rule  of  procedure 
in  the  Navy  Department,  or  of  any  order  of 
the  Secretary  of  the  Navy;  that  each  of  the 
acts  complamed  of  had  been  approved  by  the 
late  Secretary  of  the  Navy  in  the  lawful  exer- 
cise of  his  discretionaiy  power  over  the  subject, 
and  that  the  exercise  of  his  discretion  could 
not  be  reviewed  by  his  successor  or  by  a  court- 
martial;  that  throughout  the  trial  the  ^titioner 
insisted  on  his  objections  to  the  jurisdiction; 
that  after  the  conclusion  of  the  testimony  and 
arguments  the  court-martial  went  into  secret 
session  and  excluded  him  and  his  counsel  from 
its  presence  and,  as  he  was  informed  and  be- 
lieved, rendered  some  judgment  adverse  to 
him  and  submitted  it  to  the  Secretary  of  the 
Navy  for  his  approval,  but  it  had  not  oeen  ap- 
proved; that  all  the  proceedings  at  the  trial, 
with  the  finding  and  judgment  of  the  court, 
were  made  up  and  signed  by  the  Judge  advo- 
cate, and  returned  to  the  exdusive  custody  of 
the  Secretary  of  the  Navy,  and  the  court  dis- 
continued its  sessions,  and  adjourned  without 
day;  that  afterwards  the  Secretary  of  the  Navy 
made  an  order,  the  terms  of  which  were  un- 
known to  the  petitioner,  directing  the  court- 
martial  to  reconvene  on  September  25,  1886, 
and  to  take  additional  action  in  the  matter  of 
the  charges  and  specifications  and  evidence 
submitted  to  it  as  aioresaid;  that  it  was  about 
to  reconvene  accordingly  and.  without  permit- 
ting the  presence  of  the  petitioner  or  his  coun- 
sel, to  reconsider  the  evidence  and  the  princi- 
ples of  law  involved  in  his  trial,  and  to  re-ex- 
amine and  readjodge  his  case;  that  the  pro- 
ceedings about  to  be  taken  by  the  court-martial 
were  not  only  unauthorized  for  want  of  iuris- 
diction,  but  would  deprive  him  of  the  right  of 
trial  by  jury,  and  put  him  twice  in  jeopardy 
for  the  same  offense,  in  violation  of  the  Con- 
[171]  Btitution  of  the  United  States;  and  that  he  was 
without  remedy,  except  by  the  writ  of  prohi- 
bition. ^ 

On  September  28,  the  petitioner  moved  for 
an  order  upon  the  defendants  to  show  cause 
why  a  writ  of  prohibition  ^ould  not  iasue  as 
prayed  for;  and  it  was  ordered  that  the  peti- 
tion be  entertained  and  certified  for  hearing  in 
the  first  instance  to  the  court  in  Qenend  Term. 

On  September  24  the  Secretary  of  the  Navy 
filed  a  plea,  averring  that  the  court  ought  not 
to  hear  or  take  further  cognizance  of  the  peti- 
tion and  proceedings,  because  their  object  and 
purpose  were  "to  prohibit  and  restrain  him 
from  the  exercise  of  powers  and  duties  apper- 
taining to  his  said  office  of  Secretary  of  the 
Department  of  the  Navy;  whereas,  it  is  beyond 
Jie  jurisdiction  of  this  court  and  the  judicial 
power  of  the  United  States  to  restrain  or  other- 
wise intermeddle  with  the  exercise  of  the  said 
powers  and  duties  which  belong  to  and  form 
a  part  of  the  political  powers  and  duties  of  the 
Government  of  the  United  States." 

On  the  same  day,  the  members  of  the  court- 
martial  filed  a  plea  and  answer,  in  which  they 
*'say  that  they  are  advised  that  this  court  has 
DO  jurisdiction  to  arrest  by  writ  of  prohibition 
any  proceedhig  they  may  take  in  the  court- 
martial  referred  to  m  the  said  petition;"  and 


"not  waiving  in  anywise,  bat  InsistiDg  on 
their  jurf'-'Ji^onal  exception  or  plea,  answer- 
ing" adL  cted  that  the  petitioner  pleaded  to 
the  jurisdiction  of  the  court-martial,  and  that 
his  plea  was  overruled;  but  alleged  that  he  was 
subject  to  its  jurisdiction,  and  that  there  was 
nothing  in  the  legislation  of  Congress,  creat- 
ing the  office  of  Paymaster-General  of  the 
Navy,  manifesting  an  intention  to  withdraw 
the  incumbent  of  uat  position  from  amenability 
to  a  court-martial  for  offenses  committed  while 
exerdsine  the  same;  that  the  first  charge  and 
the  specifications  pursuant  thereto  were  lonnd- 
ed  on  the  twenty-second  of  the  Articles  for  thb 
Government  of  the  Navy,  contained  in  section 
1624  of  the  Revised  Statutes,  and  on  section  127 
of  the  Orders,  Regulations  and  Instructions 
for  the  administration  of  Law  and  Justice  in 
the  United  States  Navy,  which  prescribes  that 
"When  the  offense  is  a  disorder  or  neglect  not 
specially  provided  for,  it  should  be  charged  as 
scandalous  conduct  tending  to  the  destruction 
of  go<)d  morals;"  and  the  second  charge  and  the 
specifications  pursuant  thereto  were  founded 
on  the  ninth  paragraph  of  the  eighth  Article 
for  the  €k)vemment  of  the  Navy;  that  the  ques- 
tion whether  the  acts  and  omieeions  charged 
against  the  petitioner  were  offenses  was  a  mat- 
ter for  the  exclusive  decision  of  the  court-mar- 
tial; and  that  the  court-martial  did  not  and 
could  not  adjourn  itself  without  day.  but,  as 
appeared  by  orders,  copies  of  which  were  pro- 
duced, was  by  order  of  the  Secretary  of  the 
Navy  of  August  11  "  adjourned  until  further 
orders,"  and  by  his  order  of  September  16  di- 
rected to  reassemble  on  September  25;   and 
concluded  by  praying  to  be  dismissed  with 
costs. 

On  September  25  the  petitioner  filed  a  repli- 
cation, in  which  he  "joins  issue  with  the  de- 
fendants upon  the  return  and  answer  filed  to  the 
getition  for  the  writ  of  prohibition;"  and  upon  a 
earing  in  general  term  the  court  entered  the 
f ollowm^  judgment:  '  *The  court  being  of  oinn- 
ion  that  it  has  not  jurisdiction  of  tl^  matter 
complained  of,  it  is  therefore  considered  that 
the  petition  be  and  it  is  hereby  dismissed,  with 
costs,  to  be  taxed  by  the  deriL." 

The  petitioner  in  open  court  praved  and  wma 
allowea  an  appeal  uom  that  judgment,  mnd 
also  sued  out  a  writ  of  error  to  reverse  it. 

The  final  judgment  or  decree  of  the  Suprane 
Court  of  the  DiSrict  of  Columbia  in  any  c&se 
in  which  the  matter  in  dispute,  exclusive  of 
costs,  exceeds  the  sum  of  $6,000  may  be  re- 
viewed and  reversed  or  affiimed  in  tms  cofurt 
upon  writ  of  error,  if  the  judgment  is  at  law, 
or  upon  appeal,  if  the  decree  u  in  equity.  R, 
S.  §§  691,  m,  705;  R.  S.  D.  C.  §§  846,  847;  Ad 
of  March  8,  1885,  chap.  855,  28  SUt.  at  L.  443. 

The  objection,  founded  on  Kurtz  ▼.  Ma0Ut, 
115  U.  8. 487  [ante  458],  and  cases  there  dOted, 
that  this  court  nas  no  appellate  jurisdictton  o1 
the  present  case,  because  there  is  nothing  h 
dispute  th6  value  of  which  can  be  eatunated  ii 
money,  cannot  be  sustained.  The  matter  ii 
dispute  is  whether  the  petitioner  Is  subject  to  j 
prosecution  which  may  end  in  a  sentence  dis 
ndssine  him  from  the  service  and  deprivinj 
him oia  salair  as  Paymaster-General  dorlnj 
the  residue  of  his  term  as  such,  and  as  P&y  Iz 
spector  afterwards,  which  in  leas  than  tiv 
years  would  exceed  the  sum  of  $6,000.     R.  fi 
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.^  1556.  1965.  1624,  arts.  8,  22,  48,  63.  The 
.M»  CBDXkot  be  distinffuisbed  in  principle  from 
iboK  in  wbich  it  bas  been  beld  tbat  a  judgment 
iwaiding  a  peremptory  writ  of  maiidamm  to 
a^Bit  one  to  an  oince,  or  a  judgment  of  ouster 
(RMD  an  office,  migbt  be  reviewed  by  this  court 
span  writ  of  error,  if  the  salary  during  the 
vam  of  the  Offflce  would  exceed  the  sum  named 
01  the  atatote  defining  its  appellate  jurisdiction. 
CtkmMan  Ins.  Co,  v.  Wnednght,  7  Wheat. 
384  po  U.  5  bk.  5,  L.  ed.  JiUWnited  SkUei  v. 
Ammm,  22  How.  174  [68  U.  8.  bk.  16,  L.  ed. 

It  li  often  said  that  the  granting  or  refosal 
olawrit  of  prohibition  is  discretionary,  and 
tbcnfore  not  the  subject  of  a  writ  of  error, 
be  true  where  there  is  another  le^ 
^  M>peal  or  otherwise,  or  where  the 
ox  the  jurisdiction  of  the  court  whose 
ii  ecm^t  to  be  prohibited  is  doubtful  or 
dcpeoda  on  facts  which  are  not  made  matter 
H  neocd;  or  where  a  stranger,  as  he  may  in 
Vm^mmA  aopUes  for  the  wnt  of  prohibition. 
fiat  i^ere  tittt  court  has  dearly  no  lurisdiction 
ti  fte  auit  or  prosecution  instituted  before  it, 
■ad  Am  defendant  therein  has  objected  to  its 
at  the  outset  and  has  no  other 
be  is  entitled  to  a  writ  of  prohibition 
r  of  right;  and  a  refusal  to  nimt  it, 
an  the  proceedings  Appear  of  record, 
waj  be  reriewed  on  error.  Tnis  is  the  clear 
of  the  modem  English  decisions,  in 
tbe  law  concerning  writs  of  prohibition 
re  fully  discussed  and  explained 
t&aa  bi  tba  older  authorities.  Be  Fortter,  4B. 
4  S.  107. IM; Mapar^ete. of  Ltmdan ▼«  Okt, L. 
R.9H.t.  280,280;  WorthingfUm y.  Jefriei,  h. 
R.  If  C.  P.  879, 880;  Chamben  v.  Qretn,  L.  R 
»!.  Xq.  83. 555.  See  also  TTetftem  ▼.  Ct^  (^n- 
<tfCkmrU$Um,  2  Pet.  440  [27  U.  8.  bk.  7,  L. 
"'  481].  icfefiing  on  error  d.  C,  Harper,  840. 
Tb0  petitiooer  in  the  present  case  objected  at 
'fae  ^mj  beginning  of  the  proceedings  before 
'fcr  eoort'iiMutial  that  it  haa  no  jurismction  to 
'ry  him.  oo  the  charges  laid  before  it;  and  the 
(aoi  vpoo  which  his  objection  to  its  jurisdio- 
bsaed,  aa  weD  as  the  final  judgment 
(bis  petition  for  a  writ  \A  prohiUtion, 
reeoffd.  The  case  is  therefore  with- 
■gprilate  jurisdiction  of  this  court. 
Tbc  Buptfcme  Court  of  the  District  of  Co- 
bsVing  both  common-law  and  equity 
il  would  seem  that  the  proceedings  in 
DBOst  be  considered  as  on  the  common- 
of  tbat  court,  and  that  the  proper 
iBTolringtbe  appellate  jmisdiction  of 
ia  by  writ  of  error.    In  England, 


'^^  \amm  he^ore  the  Declaration  of  Independ- 


of  prohibition  have  usually  issued 
oovts  of  common  law.  ana  do  not 
to  b*Te  issued  from  a  court  of  chancery 
e  is  which  a  court  of  law  might  is- 
except  during  racation,  when  the 
mi  tfOfnnMMi  law  were  not  open.  2  Hale, 
f-  C 147;  L^m  Hoh.  in  Blaekbarauffh  ▼.  Datu, 
•  R  Waa  41. 48;  Anon.  1  P.  Wms.  476;  MorU- 
▼.  BUir.  2  8ch.  A  Lef.  186;  &  Fb$Ur, 
;  &  BaUman^  L.  R.  9  £q.  660. 
oouDtiy,  so  far  aa  we  are  informed, 
bave  ttever  been  issued  but  l^  a 
law  lurisdiction.  But  as  the 
both  taken  an  appeal  and  sued 
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out  a  writ  of  error,  it  Is  immaterial  which  is 
the  proper  form  of  bringing  up  the  case. 

The  bearing  below  was  upon  a  rule  to  show 
cause  why  a  writ  of  prohibition  should  not  is- 
sue as  prayed  for.  Tqe  questioii  at  that  hear> 
ing  was  the  general  auesUon  whether  the  court 
should  issue  a  writ  of  prohibition.  That  ques- 
tion could  not,  at  thiat  stage  of  the  case,  be 
narrowed  or  divided  by  the  pleadings  filed  by 
the  defendants.  The  judgment,  as  recordea, 
although  it  contains  a  statement  of  the  court's 
"opinion  that  it  has  no  jurisdiction  of  the  mat- 
ter complained  of,"  is  a  general  judgment  dis- 
missing the  petition,  wim  costs,  which  could 
not  have  be^  awarded  upon  a  judgment  of 
dismissal  for  want  of  jurisdiction.  Mayor  y. 
Cooper,  6  Wall.  247  TO  U.  8.  bk.  18,  L.  ed.  8611; 
Elk  y.  Wilkins,  112  U.  8.  94,  98  [Bk.  28,  L.  ei 
643,  644].  The  writ  of  error  brings  in  question 
the  judgment,  not  the  opinion,  of  the  court  be- 
low. If  the  petition  was  rightly  dismissed  for 
anj[  reason,  whether  because  that  court  had  no 
jurisdiction  to  issue  a  writ  of  prohibition  to  a 
court-martial  or  because  the  court-martial  had 
jurisdiction  of  the  charges  against  the  petition- 
er, the  judgment  must  be  affirmed. 

It  is  argued  in  behalf  of  the  petitioner  that 
the  Supreme  Court  of  the  District  of  Columbia 
is  authorized  to  issue  writs  of  prohibidon,  on 
the  same  groimds  on  which  it  was  held  in 
United  States  v.  Sehure,  102  U.  8.  878  [Bk.  26. 
L.  ed.  167],  to  be  authorized  to  iasue  writs  of 
mandamue,  namely:  because  by  the  Act  of 
February  27,  1877,  chap.  69,  §  2. 19  Stat  at  L. 
258,  that  court  has  cognizance  of  "all  cases  in 
law  and  equity  between  parties,  both  or  either 
of  which  shall  be  resident  or  be  found  with- 
in said  District;*'  as  well  as  because  it  has  all 
the  powers  formerly  exerdsed  by  the  courts 
of  Maryland,  which,  as  declared  by  the  Court 
of  Appeals  of  that  State  in  Price  y.  State,  8 
Gill,  295,  810,  included  ''  all  the  powers  exer- 
cised in  England  by  the  Court  of  King's 
Bench,  so  far  as  these  powers  are  derived  from 
rules  and  principles  of  the  common  law,  and  so 
far  as  the  same  are  suited  to  the  chans^e  in  our 
political  institutions,  and  are  not  mooified  by 
our  constitutional  or  statutory  enactments.^ 
On  the  other  side,  it  is  contencfed  that  neither 
the  Supreme  Court  of  Uie  District  of  Colum- 
bia nor  any  other  court  of  the  United  States  is 
empowered  to  issue  writs  of  prohibition  to  a 
court-martiaL 

Whether  the  Supreme  Court  of  the  District 
of  Columbia  has  power  in  any  case  to  issue  a 
writ  of  prohibition  to  a  court-martial  is  a  ques- 
tion of  great  importance  not  heretofore  ad- 
iudged  by  this  court;  and  we  are  not  inclined, 
in  the  present  case,  either  to  assert  or  to  deny 
the  existence  of  the  power,  because  upon  set- 
tled principles,  assuming  the  power  to  exist,  no 
case  is  shown  for  the  exerdse  of  it  In  decid- 
ing the  case  upcm  the  facts  before  us,  and  ex- 
pressing no  opinion  upon  the  broader  question, 
because  the  determination  of  the  case  does  not 
require  it,  we  take  the  same  course  that  has 
been  followed  by  eminent  EngUsh  ludges  in 
disposinff  of  apmications  for  writs  of  prohibi- 
tion unaer  similar  drcumstanoes.  J&  parts 
Smyth,  Tyrwh.  A  Or.  222,  226;  A  a  2  Cr.  M. 
&  R  748,  768;  1  Gale,  274, 277;  Be  Foster.  4B. 
&ai87,19a 
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The  object  of  a  writ  of  prohibition  is  to  pre- 
vent a  court  of  peculiar,  limited  or  inferior 
Jurisdiction  from  assuming  jurisdiction  of  a 
matter  beyond  its  legal  cognizance.  It  can 
only  be  issued  to  restrain  the  exercise  of  ju- 
dicial functions.  When  the  suit  complained 
of  is  brought  by  a  private  person,  he  may  be 
Joined  as  a  defendant.  But  when  it  is  a  suit 
or  prosecution  on  behalf  of  the  €k)vemment, 
the  writ  of  prohibition  can  go  to  the  court 
only.  8  Bl.  Com.  112;  Expa/rte  BraudHacHit,  2 
Hifl  (N.  Y.),  867;  Thompson  v.  Tracy,  60  N.  Y. 
81 ;  Connecticut  River  Railroad  v.  Franklin 
Ckmnty  Comrt,  127  Mass.  50, 59, 60. 

The  Secretary  of  the  Navy  being  an  execu- 
tive officerand  not  a  member  of  thecourt-martia] 
sought  to  be  prohibited,  it  is  quite  clear  that 
his  acts  concerning  the  petitioner  cannot  be  the 
subject  of  a  writ  of  prohibition.  The  reasons 
against  issuing  a  writ  of  prohibition  to  the  court- 
martial  require  fuller  statement 

A  writ  of  prohibition  is  never  to  be  issued 
unless  it  clearly  appears  that  the  inferior  court 
is  about  to  exceed  its  jurisdiction.  It  cannot 
be  made  to  serve  the  purpose  of  a  writ  of  error 
or  certiorari,  to  correct  mistakes  of  that  court 
in  deciding  any  Question  of  law  or  fact  within 
its  Jurisdiction.  These  rules  have  been  always 
adhered  to  by  this  court,  in  the  exercise  of  the 
power  expreffilv  conferred  upon  it  by  Congress 
to  issue  writs  of  prohibition  to  the  district  courts 
sitting  as  courts  of  admiralty;  United  Siatea  v. 
Peten,  8  Dall.  121  [8  U.  S.  bk.  1,  L.  ed.  5851; 
Bx parte  Boston,  95  U .  S.  68  [Bk.  24,  L.  ed.  878] ; 
Bk  parte  Gordon  and  Bx  parte  Ferry  Co,  104 
U.  S.  515, 519  [Bk.  26,  L.  edT  814, 8151;  Be  parte 
Pmnsylvania,  109  U.  S.  174  TOk.  27,  L.  ed,  894], 
as  well  as  by  the  courts  of  England  and  of  the 
several  States,  in  the  exerdse  of  their  inher- 
ent Jurisdiction  to  issue  writs  of  prohibition  to 
courts-martial  Orant  v.  Oould,  2  H.  Bl.  69; 
State  V.  Wakely,  2  Nott  &  McCord.  410;  State 
V.  Stevens,  2  McCord.  32;  Washburn  v.  Phillips, 
2  Met.  296.  And  this  court,  although  the  ques- 
tion of  issuing  a  writ  of  prohibition  to  a  court- 
martial  has  not  come  before  it  for  direct  ad- 
judication, has  repeatedly  recognized  the  gen- 
eral rule  that  the  acts  of  a  court-martial,  wi^in 
the  scope  of  its  Jurisdiction  and  duty,  cannot 
be  controlled  or  reviewed  in  the  civil  courts,  by 
writ  of  prohibition  or  otherwise.  Dynes  v.  Hoop- 
er, 20  How.  65,  82,  88  [61  U.  8.  bk.  15,  L.  ed. 
888, 846];  Btparte  Reed.  100  U.  S.  18  [Bk.  25, 
L.  ed.  588];  JZfe  parte  Mason,  105  U.  S.  696  [Bk. 
26,  L.  ed.  1213];  Keys  v.  United  States,  109  U. 
8.  886  [Bk.  27,  L.  ed.  954];  Wales  v.  Whitney, 
and  KurtB  v.  MoffiU,  [ante,  277,  458.1  See  also 
Wise  V.  Withers,  8  Cranch,  331  [7  U.  S.  bk.  2,  L. 
ed.  457];  Meade  v.  Deptity, Marshal  of  Virginia, 
1  Brock.  824;  Re  Bogart,  2  Sawyer,  896;  Re 
Wiite,  9  Sawyer,  49;  Barrett  v.  Hopkins,  2 
McCrary,  129. 

In  the  leading  case  of  Orant  v.  Oould,  2  H. 
Bl.  69,  under  an  article  of  war  subjecting  to 
punishment  at  the  discretion  of  a  court-maStial 
any  officer  or  soldier  convicted  of  "  having  ad- 
vised or  persuaded  any  other  officer  or  soldier  to 
desert  Hu  Maies^s  service,"  the  petitioner  for 
a  writ  of  prohibition  had  been  charged  with 
•*  having  advised  and  persuaded  "  two  soldiers 
In  the  Coldstream  Regiment  of  foot  guards  "to 
desert  His  Majesty's  service,  and  to  enlist  into 
the  service  of  the  East  India  Company,  know- 
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ing  them  at  the  same  time  to  belong  to  the  said 
regiment  of  foot  guards."  The  sentence  did  not 
in  terms  find  him  guilty  of  having  advised  or 
persuaded  them  to  desert  the  King's  serricc; 
but  merely  stated  that  the  court-martial  was  of 
opinion  that  he  was  "guilty  of  having  pro- 
moted and  having  been  instrumental  towards 
the  enlisting  of"  the  two  soldiers  "into  ^e  ser- 
vice of  the  East  India  Company,  knowing  tbem 
at  the  said  time  to  belong  to  tne  said  regiment 
of  foot  guards;  and  deeming  tliis  crime  to  be 
precisely  of  the  same  nature  with  that  whidi  is 
set  forth  in  the  charge,  and  to  differ  only  in  this: 
that  it  is  rather  inferior,  but  in  a  very  slight  de- 
gree, in  ^int  of  aggravation,"  adjudgra  him 
to  be  punished.  It  was  argued  for  we  petitioner 
that  he  had  not  been  found  guilty  of  aavising  or 
persuading  to  desert,  which  was  the  substance  of 
the  offense  charged,  but,  at  the  utmost,  of  pro- 
moting and  aiding  in  the  enlistment  into  the 
service  of  the  East  India  Company,  which  of  it- 
self was  no  offense  under  the  Articles  of  War 
or  the  Mutiny  Act    But  Lord  Loughborough, 
delivering  the  judgment  of  the  court  of  com- 
mon pleas,  discharging  the  rute  for  a  writ  of 
prohibition,  said :  "  Taking  the  whole  of  the 
case  together,  it  is  clear  that  there  is  ground  to 
suppose  that  they  meant  to  convict  mm  of  the 
charge.    But  if,  by  the  nicety  which  they  used 
in  penning  the  sentence,  that  sentence  were  to 
be  lnvali(&ted,  it  could  not  be  by  a  prohibition, 
whatever  it  might  be  by  a  review,  or  hj  an  ap- 
peal.   The  most  that  can  be  made  of  it  is  an 
error  in  the  proceedings;  but  we  cannot  pn>- 
hibit  upon  that  account.    The  sentence  in  the 
case  of  an  unfortunate  admiral  *  was  certainly 
an  inaccurate  one.     The  question  there  was 
whether  the  court  had  not  mistaken  the  law. 
yet  a  prohibition  was  not  thought  of.  But  it  is 
unnecessary  to  discuss  the  sentence  further;  it 
would  be  extremely  absurd  to  comment  upon 
it  as  if  it  was  a  conviction  before  mafistrnte^. 
which  was  to  be  discussed  in  a  court  where  that 
conviction  could  be  reviewed."  2  H.  Bl.  107. 

Of  questions,  not  depending  upon  the  con- 
struction of  the  statutes,  but  upon  unwritten 
military  law  or  usage  within  the  jurisdiction  of 
courts-martial,  military  or  naval  officers,  from 
their  training  and  experience  in  the  service,  are 
more  competent  ludgcs  than  the  courts  of  com- 
mon law.  This  is  nowhere  better  stated  than 
by  Mr.  Justice  Perry  in  the  Supreme  Court  of 
^mbay,  saying :  "  And  the  principle  of  the 
noninterference  of  the  courts  of  law  with  the 
procedure  of  courts-martial  is  clear  and  obvi- 
ous. The  groundwork  of  the  jurisdiction  and 
the  extent  of  the  oowers  of  courts-maniai  arc 
to  be  found  in  the'Mutiny  Act  and  the  Articles 
of  War;  and  upon  all  questions  arising  upon 
these  Her  Majesty's  jud[ges  are  competent  ic 
decide;  but  the  Mutmy^  Act  and  Articles  ol 
"W.^r  do  not  alone  constitute  the  Military  Code 
for  ^ev  are,  for  the  most  part,  silent  upon  ul 
that  relates  to  the  procedure  of  the  milltar; 
tribunals  to  be  erected  under  them.  Now  tUi 
procedure  is  founded  upon  the  usages  axM 
customs  of  war.  upon  the  regulations  issued  b; 
the  Sovereign,  and  upon  old  practice  in  tb! 
army,  as  to  tdl  which  points  common-law  judge 
have  no  opportunity,   either  from  their    lai 

•  See  Admiral  Bynpr^fl  Trial  (otBcial  ed.  foU  IxM 
don,  1797),  8, 4,  tBV-130:  1  Mc Arthur  on  Coorta-Mai 
tial,  4th  ed.  icn.  3:»;  2  Id,  274.  StST-aW. 

116  r.  i 


UM 


SiaTH  V.  Whitnbt. 


167-186 


books  or  from  the  course  of  their  experieoce, 
lo  inform  themselves.  It  would  therefore  be 
Bo«i  Illogical,  to  say  nothing  of  the  imped!- 
BCflU  to  miUtaiT  discipline  which  would  there- 
bj  be  inlerposea,  to  apply  to  the  procedure  of 
couTts-maiual  those  rules  which  are  applicable 
Id  anocber  and  different  course  of  practice." 
/Wrrr#  Que,  Perry's  Oriental  Cases,  414,  410. 
So  in  Martin  ▼.  M4t,  12  Wheat  19,  85  [25  U. 
&  bk.  6.  L.  cd.  587,  542].  Mr.  Jmiiee  Story, 
defirolfig  the  opinion  of  this  court,  said  that 
the  Isw  by  which  courts-martial  were  bound  to 
exemte  tbeir  duties  and  to  re^ilate  tlieir  mode 
of  pfftMseedin^,  in  the  absence  of  positive  enact* 
was  "the  general  usage  of  the  military 
or  what  may  not  unfitly  be  called  the 
military  law."  The  same  view,  as 
Rgaidinr  naval  comts-martial,  was  asserted 
sad  adcd  on  by  this  court  in  Dyna  v.  Hoover, 
fO  How.  65.  82  [61  U.  S.  bk.  15,  L.  ed.  888, 

The  material  provisions  of  the  Revised  Stat- 
otes  and  of  the  Navy  Regulations,  aftecting  the 
■atme  <rf  the  oflto  and  duties  of  the  petitioner, 
and  the  Jurisdiction  of  the  court-martial  over 
him,  aie  as  follows: 

By  section  415of  the  Revised  Statutes  "There 
«liali  be  at  the  seat  of  Government  an  Executive 
Dcparbnent,  to  be  known  as  the  Department 
M  the  KavT,  and  a  Secretary  of  the  Navy  who 
shall  be  the  head  thereol^  By  section  4t9 
''The  boaincss  of  the  Departo&cnt  of  the  Navy 
ibUl  be  dis^ibuted  in  such  manner  as  the  Sec- 
ntarj  of  the  Navy  shall  judge  to  be  expedient 
aed  fifoper  among  the  following  bureaus,"  one 
of  wUcn  is  "Seventh.  A  Bureau  of  Provisions 
Md  CtoUiin;.''  And  by  section  420  "AU  of 
Ike  dotlea  of  the  bureaus  shall  be  performed 
oader  the  aothority  of  the  Secretary  of  the 
Xavy.  aod  their  orders  shall  be  considered  as 
from  him  and  shall  have  force  and 


B;f  aectioD  421  "The  chiefs  of  the  several 
benBsqa  in  the  Department  of  the  Navy  shaU 
he  ippoiDted  by  the  President,  by  and  with  the 
adTwe  asd  consent  of  the  Senate,  from  the 
duHi  of  officers  mentioned  in  the  next  five 
metkmm  respectively,  or  from  officers  having 
Ike  idative  rank  of  captain  in  the  staff  corps  <3 
%  on  the  active  list,  and  shall  hold  their 
the  term  of  four  years."  By  section 
Chief  of  the  Bureau  of  Irovisions 
Oochlng  shall  be  appointed  from  the  list 
fif  paymasters  of  the  Navy  of  not  less  than  ten 
y^ag%  aiafidtng."  By  sections  1471,  1473,  he 
**hhaO  hsve  the  relative  rank  of  commodore 
vfaOe  boldtng  said  position,"  and  the  title  of 
ri  I  ■■ill  r  rrnrnl  and  by  section  1473.  upon 
fec^  retted  from  that  position  by  reason  of 
%st  m  knfth  of  service,  he  shall  have  the  i^ela- 
nw«  imAk  of  commodore. 
By  *ioo  178,  in  case  of  the  death,  resigna- 
bL-idice  or  sickness  of  the  chief  of  anv 
I.  hia  duties  are  to  be  performed  by  his 
.  or  if  there  be  none,  by  the  diief  derk 
eaa.  unless  the  President  shc^  direct 
lo  be  performed  by  some  other  officer  in 
rtmeoL 

10  of  title  15  of  the  Revised  Statutes, 
"Articles  for  the  Government  of  the 
cwtaina  the  following: 
taU.  The  Navy  of  the  United  Sutes 
be  gofCTDed  tyy  the  following  articles:" 


"Art  8.  Such  punishment  as  a  court-martial 
may  adjudge  may  be  inflicted  on  any  person  in 
the  Navy — 

"First  Who  is  guilty  of  profane  swearing, 
falsehood,  drunkenness,  gamoling,  fraud,  thm 
or  any  other  scandalous  conduct  tending  to  the 
destruction  of  good  morals;" 

"Ninth.  Oris  negligent  or  careless  in  obey- 
ing orders,  or  culpably  inefficient  in  the  per- 
formance of  duty.^' 

"Art  22.  All  offenses  committed  by  persons 
l)e1on£!ng  to  Uie  navy,  which  are  not  sp^ifled 
in  the  foregoing  articles,  shall  be  punished  as 
a  court-martial  may  direct." 

"Art  28.  All  offenses  committed  by  persons 
belondng  to  the  navy  while  on  ^ore  shall  be 
punished  in  the  same  manner  as  if  they  had 
oeen  committed  at  sea." 

The  Orders.  Regulations  and  Instructions  for 
the  Administration  of  Law  and  Justice  in  the 
United  States  Navy,  issued  bv  the  Secretary  of 
the  Navy  under  authority  of  the  President  in 
1870,  provide,  in  section  126,  that  whenachar^ 
"comes  direcUy  under  any  enactment,  it  should 
be  set  forth  in  the  terms  used  therein;"  and  in 
section  127,  that  "when  the  offense  is  a  disorder 
or  neglect  not  specially  provided  for,  it  should 
be  chSurged  as  'scandalous  conduct  tending  to 
the  destruction  of  good  morals.' " 

i3y  section  1547  of  the  Revised  Statutei^ 
passed  shice  the  adoption  of  the  Navy  Regula- 
tions of  1870,  "the  orders,  regulations  and  in- 
structions issued  by  the  Secretary  of  the  Navy 
Erior  to  July  14, 1862,  with  such  alterations  as 
e  may  since  have  adopted,  with  the  appro^nU 
of  the  President,  shall  be  recognized  as  the 
Regulations  of  the  Nayjt,  subject  to  alterations 
adopted  in  the  same  manner. "  This  Legislative 
recognition  of  the  Navy  Regulations  of  1870 
"must"  as  was  said  by  Chirf  Justice  Marshall 
of  a  similar  reconiition  of  me  Army  Regula- 
tions in  the  Act  of  April  24, 1816,  chap.  69,  §  9, 
8  Stat  at  L.  298,  "be  understood  as  giving  to 
these  regulations  the  sanction  of  the  law." 
United  &aU$  v.  Maurice,  2  Brock.  96, 105;  Ba 
parU  Eeed,  100  U.  S.  18  [Bk.  25,  L.  ed.  5881. 

It  is  argued  for  the  petitioner  that  his  office 
of  Paymaster-Genoal  and  Chief  of  a  Bureau  in 
the  Department  of  the  Navy,  under  a  distinct 
appointment  by  the  President  and  confirmation 
by  the  Senate,  is  a  separate  office  of  a  purely 
civil  character;  that  the  duties  of  that  office  are 
not  military,  but  dvU  only,  relating  to  the  busi- 
ness of  the  Navy  Department,  i>erf  ormod  under 
the  author!^  of  the  Secretary  of  the  Navy, who 
is  exclusivdy  a  civil  officer  and,  in  case  of  a 
vacancy  in  the  office  of  Chief  of  Bureau,  or  of  his 
absence,  to  be  performed  by  a  deputy  or  chief 
clerk,  who  is  also  exclusively  a  civil  officer;  and 
therefore  that  a  violation  of  those  duties  can  be 
prosecuted  hi  the  dvil  courts  only,  and  not  by 
court-martiaL 

On  the  other  hand,  it  is  argued  that  the  peti- 
tioner is  an  officer  of  the  navy;  that  no  one  but 
an  officer  of  the  navy  of  a  certain  rank  can  be 
app(^ted  to  the  office  of  Chief  of  Bureau  and 
I^mnaster-General;  that  the  petitioner's  ap- 
pomtment  to  that  office  gives  mm  the  relative 
rank  of  commodore  in  the  navy;  that  the  duties 
of  Paymaster-Goieral  are  naval  duties  per- 
formea  by  a  naval  officer;  and  therefore  that 
any  violation  of  those  duties  is  triable  and  pan- 
ishable  by  naval  court-martiaL 
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The  charges  on  which  the  court-martia]  was 
ordered  to  try  the  petitioner  are  drawn  up  in 
two  aspecto.  The  leading  charge  is  for  "scan- 
dalous conduct  tending  to  the  destruction  of 
good  morals/'  and  various  acts  done  by  the  pe- 
ationer  as  Paymaster-General  are  set  forth  in 
fourteen  specmcations  under  that  charge.  The 
other  chai^  is  for  "culpable  inefficiency  in  the 
performance  of  duty,"  with  four  specifications, 
some  of  whidi,  at  le&at,  allege,  though  in  dif- 
ferent forms,  acts  set  forth  in  the  specifications 
under  the  first  charge. 

If  the  court-mardal  has  Jurisdiction  of  the 
principal  diarge  and  of  some  or  all  of  the  spec- 
ifications under  it,  the  addition  of  the  second 
charge  with  its  specifications  affords  no  ^und 
for  issuing  a  writ  of  prohibition.  The  evidence 
taken  before  the  court-martial  is  not  produced 
or  relied  upcm  by  the  petitioner.  The  question 
presented  by  the  record  before  us  is  whether 
the  court-martial  ^ould  be  prohibited  from 
tryine  him  on  the  changes  and  specifications 
laid  before  it;  and  the  case  comes  within  the 
rule  stated  by  Chief  Juttiee  Shaw  in  WaMum 
v.  PhiRipi,  already  cited:  "Unless  it  appears 
upon  the  face  of  the  proceedings  that  the  court 
has  no  Jurisdiction  of  any  part  of  the  subject 
matter  of  these  charges,  it  is  not  a  case  for  a 
prohibition."  2  Met.  200.  There  may  Indeed 
oe  cases  in  which  two  matters  before  the  in- 
ferior court  are  so  distinct  that  a  writ  of  pro- 
hibition may  go  as  to  the  one  and  not  as  to  the 
other.  But  when  the  leading  charge  is  within 
its  Jurisdiction,  and  the  other  char^,  though 
varying  in  form,  is  for  the  same  or  similar  acts, 
like  a  second  count  in  an  ^dictment,  and  the 
same  sentence  may  be  awarded  on  the  first 
char^  as  upon  both,  a  writ  of  prohibition 
should  not  iasne.  BntagM  ▼.  P^iMrane^,  7  App. 
Gas.  240. 

The  essential  point  to  be  determined,  there- 
fore, is  whether  the  court-martia]  has  Jurisdic- 
tion of  the  first  charge;  and  whether  it  would 
have  Jurisdiction  of  the  second,  if  that  were  the 
only  one,  is  immateriaL 

In  I>^jnm  v.  Mocwr,  above  cited,  this  court 
held  that  the  Jurisdiction  of  courts-martial,  un- 
der the  Articles  for  the  Government  of  the 
Navy  established  by  Oongress.  was  not  limited 
to  the  crimes  defined  or  specified  in  those  arti- 
cles, but  extended  to  any  offense  which,  by  a 
fair  deduction  from  the  definition,  Gongress 
meant  to  subject  to  punishment,  being  "one  of 
a  minor  degree,  of  idndred  character,  which 
has  ahreadv  oeen  recognized  to  be  such  by  the 
practice  of  courts-marnal  in  the  army  and  navy 
services  of  nations,  and  by  those  functionaries 
in  different  nations  to  whom  has  been  confided 
a  revising  power  over  the  sentences  of  courts- 
martial;''^  or  which,  though  not  included,  in 
terms  or  bv  construction,  within  the  definition, 
came  within  "a  comprehensive  enactment,  such 
as  the  82d  article  of  the  Rules  for  the  Govern- 
ment of  the  Navy;  which  means  that  courts- 
martial  have  Jurisdiction  of  such  crimes  as  are 
not  specified,  but  whidi  have  been  recognized 
to  be  crimes  and  offenses  by  the  usages  in  the 
navy  of  all  nations,  and  that  they  shall  be  pun- 
ished according  to  the  laws  and  customs  of  the 
sea."  20  How.  82  [61  U.  S.  bk.  15,  L.  ed.  845]. 

The82dof  the  Articles  for  the  Government 
of  the  Navy,  established  by  the  Act  of  April 
28, 1800,  chap.  88,  2  Stat,  at  L.  49,  hi  force  at 
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the  time  of  that  decision,  has  been  retained  In 
the  existing  article  22,  before  cited,  substitutinir 
only,  at  the  bgg^inning,  the  word  "offenses"  for 
"  crimes,"  and,  in  descrilnng  the  mode  of  pun- 
ishment, the  words  "as  a  court-martial  may  di- 
rect," instead  of  "according  to  the  laws  aod 
customs  in  such  cases  at  sea."  As  the  article 
in  its  new  form  still  applies  only  to  offenses 
"not  specified  in  the  foregoing  articles,"  the 
alteration  was  evidentiy  intendedto  change  only 
the  rule  of  punishment,  leaving  within  the  Ju- 
risdiction of  courts-martial  cases  not  so  speci- 
fied, but  recognized  as  military  offenses  by  the 
usages  of  the  naval  service. 

It  does  not,  therefore,  araear  to  us  impor- 
tant to  inquire  whether,  by  tiie  rules  that  rov- 
em  milit^  courts,  the  first  charge  should  be 
considered  as  made  under  the  concluding  words 
of  the  first  clause  of  article  8,  punishing  "pro- 
fane swearing,  falsehood,  drunkenness,  gamb- 
ling, theft  or  any  other  scandalous  conduct 
tending  to  the  destruction  of  good  morals;"  or 
under  article  22,  punishing  "  all  offenses  com- 
mitted by  persons  belonging  to  the  NavytWhich 
are  not  specified  in  the  foregoing  articles;"  for 
in  either  view,as  we  have  aliiady  seen,it  should, 
under  the  Regulations  of  1870,  recognized  and 
sanctioned  by  Congress,  be  charged  as  "scan- 
dalous conduct  tending  to  the  destruction  of 
good  morals." 

Under  every  system  of  military  law  for  the 
government  of  Sther  land  or  naval  forces,  the 
Jurisdiction  of  courts-martial  extends  to  the 
trial  and  punishment  of  acts  of  military  kx  na- 
val ofllcers  which  tend  to  bring  disgrace  and 
reproach  upon  the  service  of  which  they  sa>e 
members,  whether  those  acts  are  done  in  tlie 
performance  of  militarv  duties,  or  in  a  dvil  po- 
sition, or  in  a  social  relation,  or  in  private  bosi* 
ness. 

Two  cases,  often  cited  in  books  on  mllitaTy 
law,  show  that  acts  having  no  relation  to  the 
public  service,  military  or  civil,  except  so  far  aa 
they  tend  to  brine  di^race  ana  reproach  upon 
the  former— su(£   as  making  an  unfounaed 
claim  for  the  price  of  a  horse,  or  attemptrng*  to 
seduce  a  brother  ofllcer's  wife  during  his  ill* 
ness — ^may  properly  be  prosecuted  before  a. 
court-inartial,under  an  article  of  war  punlshini^ 
"scandalous  and  infamous  conduct  unbecom^- 
ing  an  oflScer  and  a  genUeman;"  for  the  sole 
ground  on  which  the  sentence  was  disapproved  , 
by  the  King  in  the  one  case  and  by  the  Oo^- 
emor-Genml  of  India  in  the  other,  was  tlft«k:t 
the  court-martial  while  finding  the  facts  proveti . 
expressly  negatived  scandalous  and  infamoYia 
conduct,  and  thereby  in  effect  acquitted  the  de- 
fendant of  the  charse.    2McArthur,  Court». 
Martial,  4th  ed.  208;  Hourii,  Precedents  in  MJl. 
itary  Law,  288;  Samuel,  Military  Law,  660-66^  > 
Shnmons,  Courts-Martial,  4th  ed.  418^id0; 
Hart,  Ck>urts-Martial,  875-877. 

Inathirdcase,  a  lieutenant  in  the  Army      ^ 

tried  in  England  bv  a  general  court-martial  Cor 
conduct  on  hoard  ship  while  coming  hooie  f  rovxi. 
India  as  a  private  passenger  on  leave  of  at)>« 
sence  from  nis  regiment  for  two  years.  X^I^^q 
charge  was  that  being  a  passenger  onboard  tj^^ 
ship  C«sar  on  her  voyage  from  Calcutta  to  "K^^^ 
gland,  he  was  accused  of  stealing  propertj^  Oi| 
one  Boss,  his  servant;  and  that  the  oflloen  ^x^<5 
passengers  of  the  ship,  after  inquiring  into  %tw 
accusation,  expelled  nim  from  thefar  table  ^x^ 
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todflty  dnrinir  the  xwt  of  the  roytm;  yet  that 

he,  "imder  diciiinrtanceii  go  degrading  and  dis- 

graoefiil  to  him,  neither  then  nor  at  any  time 

afterwarda  toc^  any  measures  as  became  an  of- 

ieer  and  a  gentldnan  to  vindicate  his  honor 

ind  leputatioQ;  all  mch  condnct  as  aforesaid 

bda^  to  the  preiadiceof  good  order  and  militaiy 

tfigpgiie,'*  Brfore  md  at  the  trial,  he  objected 

Ikai  the  charge  against  him  did  not,  ezpressly 

«r  oooitmctiTefy,  impute  any  military  offense, 

«r  Infnccioa  of  any  of  the  Articles  of  War,  or 

aay  podtiTe  act  of  misconduct  or  neglect,  to 

the  prejudice  of  good  order  and  milita^  disd- 

piae:   or  state  any  fict  which,  if  true,  sub- 

JBCled  him  to  be  arraigned  and  tiled  as  a  mill- 

larr  offloer.    Bat  the  court-martial  proceeded 

vtt  the  trial,  found  him  "guilty  of  the  whole  of 

fte  diarge  produced  against  him,  in  breach  of 

the  AftioKS  of  War,"  and  sentenced  him  to  be 

the  8erTice,and  added  "that  it  has  con- 

the  charge  produced  against  the  pris- 

entlrely  in  a  military  point  of  view,  as 

the  good  order  iaa  discipline  of  the 

•ad  that  it  does  not  mean  by  its  sentence 

aziT  opinion  as  to  the  original  charge  of 

theft,  of  wbioi  the  prisoner  was  accused  by  the 

"loaa.**  The  sentence  was  approved  by  the 

•ad  carried  into  execution,  and  for  that 

the  Court  of  KlufifB  Bench  denied  a  writ 

if  pnthSbitioo.    Lard  Denman,  in  delivering 

JodgBMDt,  mid  that  the  court  did  not  thinlL  it 

■aoBHaiy  to  conajder  whether  the  charge  was 

SD  frMPrri  as  lo  bring  the  party  within  the  Ar- 

tidea  cf  War;   but  that  it  amed  with  Lard 

Loag^hocoug^'s  remark  in  wrani  ▼.  Qauid, 

above  died,  that  ft  would  be  extremely  absurd 

la  czpeet  die  same  precision  in  a  charge  brought 

hrfoea  a  oourt-martial  as  was  requiiid  to  sup- 

pact  a  eoavidioo  by  a  Justice  of  the  peace.  6e 

Av,  5  Bw  *  Ad.  681,  ^;  i&  a  2  Nev.  &  Man. 


Uader  the  aizty-first  of  the  Articles  of  War 
iha  Qafenunenl  of  the  Army  of  the  United 
which,  omitting  the  woras  "scandalous 

1,*  pfovldes  that  "Any  oB^oer  vrtio 

of  eooduot  onbeoomlnff  an  officer 

shaO  be  dismissed  from  the 

it  is  observed  in  the  moat  recent  trea- 

«■  ImiUtary  law,  and  supported  by  copious 

to    precedents:    "Whfle  the  act 

wfll  more  usually  have  been  committed 

Bsilltarj  capacity,  or  have  grown  out  of 

Itaiy  atatoa  orielation,it  Is  by  no  means 

thai  this  should  have  been  Us  history. 

cqnaUy  weD  have  originated  in  scnne 

traosnctioa  of  the  party  (as  a  member 

I  aocictT,  or  aa  a  man  of  business),  which, 

im|iia<  ninf  his  personal  honor,  has  in- 

uanotkitj  or  publicity,  or  led  to 

to  acqwrior  militaiy  aiuthor- 

asrionily  compromised  his  char- 

puaitinn  aa  an  officer  of  the  Army  and 

^al  or  nproach  upon  the  service." 

Jfflttanr  Law.  1028  ei  mq.    Qee 

Attya4en.  418,  417;  BunkU  v. 

If  C.  CL  808,  414. 

tbe  first  case  of  an  i^jplicatioo  to 

United  Sutes  for  a  writ  of  pro- 

ooort-martia],  we  have  cited  the 

upon  the  subject  more  fully 

tbou^t  fit  under  other 


to  add  that  l^  the  Navy 


Regulationa  of  1870.  gg  280-285,  the  coort-mar- 
tiaioould  only  be  dissolved  byUie  Secretary  of 
the  Navy,  ana  might,  at  any  ome  before  he  had 
dissolved  it,  be  lawfully  reconvened  by  him  to 
reconsider  its  proceedings.  SbspartBlML  100 
U.8.18rBk.25.L.ed.6fel. 

To  order  a  writ  of  prohibition  to  issue  in  the 
present  case  would  be  to  declare  that  an  officer 
of  the  Navy,  who,  while  servin^^  by  appolnt- 
mentof  the  President  as  Chief  ox  a  Buroau  hi 
the  Navy  Department,  makes  ccmtracts  or  pay- 
ments, in  violation  of  law,  in  disregard  of  the 
interests  of  the  government,  and  to  promote  the 
interests  of  contractors,  cannot  lawfully  be 
tried  by  a  court-martial  composed  of  naval  of- 
ficers, and  by  them  convicted  of  scandalous  con- 
duct, tending  to  the  destruction  of  good  monds 
and  to  the  dishonor  of  the  naval  service. 

This  we  are  not  prepared  to  do,  being  clearly 
of  opinion  that  such  conduct  of  a  naval  officer  n 
a  case  arising  in  the  naval  forces,  and  therefore 
punishable  by  court-martial  under  the  articles 
and  regulations  made  or  approved  by  Oonffiess 
in  the  exercise  of  the  powers  conferred  uponlt  by 
theOonstitation,  to  provide  and  maintam  a  navy 
and  to  make  rules  for  the  government  and  reg^ 
ulation  of  the  land  and  naval  forces,  without 
indictment  or  trial  by  Jury. 

Jiidgmeni  affrmsd, 
Trueiyopy%   TetU 

James  H.  MoKenney,  CBerk,  Sap.  OonrtiU.  8i 


ROBSHT  W.  HEALT  bt  al.,  I%ffk  in  Brr.. 

V. 

JOLIET  AND  OHICAGO  K  K  00.  Am 
OmOAGO  AND  ALTON  B.  R  00. 


(See  8. 0.  Reporter^  ed.  in,  198.) 
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y  Slough  Is  not  a  nariaable 
the  point  where  It  Is  orosseci  by  toe  bridge  main- 
lined bj  the  Chloago  and  Alton  Railroad  Com- 
pany. 

[No.  97  J 
Argued  Dec  16,17,1885.  Decided  Jan.  4. 1886. 

rl  ERROR  to  the  Supreme  Oourt  of  the  State 
of  Illinois. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court 
Mr.  Samuel  F.  Biee.toT  plaintilb  in  error. 
Mr.  C^eoTi^  W*  Bmitn*  for  defendants 
in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  iB  a  writ  of  error  to  tbe  Supreme  Court 
of  Illinois. 

The  plaintiffis  in  error,  who  were  plaintUb 
below,  Drought  suit  in  the  Circuit  Court  of 
Cook  County  of  that  State,  praying  for  an  abate- 
ment, or  other  appropriate  relief,  against  a  rail- 
road bridge  acroas  Healy  Slough,  built  by  the 
Joliet  and  Chicago  R  R  Company  hi  I8M, 
and  now  kept  up  and  maintained  by  the  Chi- 
cago and  Alton  R.  R  Company.  Tills  bridge 
iB  alleged  to  be  an  obstruction  to  the  navigation 
of  the  slou^,  and  therefore  a  nuisance,  in  re- 
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gaxd  to  which  plaintiffs  suffer  special  damage 
aa  owners  of  c^tain  real  estate  situated  above 
the  bridge,  which  obstructs  the  access  of  ve&- 
eels  coimng  from  Lake  Michigan  or  from  thib 
Chicago  R^er  throuj^  that  river  and  through 
the  slough  to  plaintiffs'  lots. 

It  is  all^ea  that  this  slough,  at  the  point 
where  the  bridge  was  built,  was  a  navigable 
water  of  the  Umted  States,  in  the  navigation  of 
which  plaintiffs  had  especial  interest,  and  that 
it  was  navigable  from  the  Chicago  River  up  to 
and  bevond  the  lots  of  plaintiffs,  and  that  this 
navigabiliw  was  seriously  impaired  by  the 
bridge  of  defendants. 

The  answer  denied  that  the  slouch  was  a 
[1 021  navigable  stream,  and  asserted  authonty  under 
the  oiarter  of  the  Joliet  and  Chicago  Kailroad 
Company  to  build  the  bridge  as  had  been  done. 
Much  testimony  was  taken  as  to  the  nature  and 
characv^jr  of  the  slou^  in  reference  to  its  navi- 

Sbilitv;  and  on  hearing,  the  Circuit  Court  of 
K>k  County  dismissed  the  bilL  An  appeal 
was  taken  to  the  Appellate  Court  of  the  First 
Judicial  District  of  the  State,  which  reversed 
the  Judgment  of  the  circuit  court  and  granted 
relief  against  the  bridge  as  a  nuisance. 

On  further  appeal  to  the  supreme  court  of 
the  State,  the  Judgment  of  the  appellate  court 
was  reversed,  and  the  order  of  the  circuit  court 
dismissing  the  bill  was  afltoned. 

It  appears  from  the  opinions  delivered  in  tbc 
appellate  court  and  hi  tne  supreme  court,  both 
of  whidi  are  found  in  the  record,  that  there 
was  no  difference  between  them  on  any  ques- 
tion of  law,  but  that  they  differed  on  the  ques- 
tion whether  the  slough  was  in  fact  a  public 
navigable  water  at  the  time  the  bridge  was 
built  over  it.  The  court  of  app^ds  says: 
"  Whether  the  Healy  Slouffh  is  navigable  in 
such  sense  as  to  constitute  ft  a  common  high- 
way must  depend  upon  its  capabilities,  in  Its 
natural  state  and  orainaiy  volume  of  water,  of 
being  utilized  for  purposes  of  commerce  or 
tran^rtation.  Tms  presents  a  mere  question 
of  fact  to  be  determinea  by  the  evidence  in  the 
record."  On  this  evidence  that  court  held  that 
in  its  natural  state  the  slough  was  a  navigable 
hif^way  for  the  public. 

The  supreme  court  says  in  its  opinion:  "The 
question  raised  may  be  treated  simply  as  a  ques- 
tion of  fact,  viz:  is  the  body  of  water  spanned 
by  the  railroad  bridge  navigable  in  the  sense  of 
that  term  as  used  in  the  law  T  We  think  it  is 
not." 

On  this  question  of  disputed  tact,  so  far  as 
we  have  any  right  to  inquire  into  it  under  this 
writ  of  error,  we  concur  m  the  opinion  held  by 
the  supreme  court,  and  by  the  circuit  court, 
and  do  not  deem  it  necessary  to  set  out  in  this 
opinion  a  comparison  or  examination  of  the 
evidence,  which  is  voluminous,  as  it  can  serve 
no  good  purpose. 

i7ie  decree  of  the  Supreme  Court  oj  lUinoU  i$ 
affi/nned. 

True  copy.    Test: 

James  H.  MoKenn^,  Clerk,  Sup.  Court,  U.'S. 


WILLIAM  G.  FORD,  Admr.  of  Jomi  O. 
RosmsoN,  Deceased,  Appt.^ 

V, 

UNITED  STATES. 

(See  8.  C  Beporter*s  ed.  SliS-ClSL) 

Court    ef  ela%fM-^uriediction---lmitatum  e/ 

zeiions. 

The  clause  of  section  106P,  B.  8.,  which  invests  tiie 
court  of  claims  witii  Jurisdiction  of  claims  leferreu 
to  it  by  either  House  of  Consress,  is  subject  to 
other  clauses,  defining  ita^  Jurisdiction  and  flzinv 
the  period  within  which  aU  claims  most  be  as- 
serted against  the  United  States. 

[No.  1108.] 
Bubm%ttedDee.l8,1885.    Decided  Jan,  4, 188B. 
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PPEAL  from  the  Ckmrt  of  Claims. 
The  history  and  facts  of  the  case  appear 
in  the  opinion  of  the  court. 

Hewn.  €Hlbert  Hoyers  and  Oeorye  8. 
Boatwellf  for  appellant: 

The  construction  which  gives  effect  to  tlie 
statute  must  prevail  over  that  which  gives  no 
effect  and  is  wiUiout  force. 

Smith,  Ctom.  671,  §  527;  Dwarris,  Stat.  144, 

12.  Sedgwick.  Stat  200;  Ogden  v.  Strong,  2 
_'aine,  6S4;  Peopte  v.  Draper,  15  N.  Y.  582; 
Commonwealth  v.  Alger,  7  Cush.  58;  People  "w. 
Burnet,  5  Mich.  114. 

This  statute  was  designed  to  revive  a  juris- 
diction wlidch  by  the  lapse  of  time  had  ceased 
to  exist.  A  remediid  statute  must  be  so  con- 
strued as  not  to  defeat  the  object  for  which  It 
was  enacted. 

Sedg.  Stat  198;  Cook  ▼.  HamUton  Co,  6 
McL.  112;  United  States  ▼.  Ckfombe,  12  Pet  72 
(87  U.  S.  bk.  9,  L.  ed.  1004):  Whitn^  v.  3m^ 
melt,  1  Baldw.  808;  United  Stateev.  Morris,  14 
Pet  464  (89  U.  S.  bk.  10,  L.  ed.  548). 

Mr.  A.  H.  OarlancU  Atty-Gen.,  for  ap> 
pellee. 

Mr,  JueOee  Harlaji  delivered  the  opinSon 
of  the  court: 

By  resolution  of  the  Senate  of  the  United 
States  adopted  on  the  28d  of  February,  1885,  a 
bill  pending  before  that  body  for  the  relief  oX 
William  G.  Ford,  administrator  of  John  Q. 
Robinson,  dec^used,  was  referred  "  in  accord- 
ance with  the  provisions  of  article  1  of  section 
1059  of  the  Revised  Statutes,  to  the  Court  of 
Claims,  together  with  the  vouchers,  papers, 
proofs  and  documents  appertaining  thereto.** 

The  bill  to  which  the  resolution  referred  was 

"AbiUfor  the  relief  of  William  G.  Ford. 
administrator  of  John  G.  Robinson,  deceased. 

**  Beit  enacted,  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  the  claim  of  Will- 
iam G.  Ford,  administrator  of  John  G.  Robin- 
son, deceased,  for  the  interests  of  the  American 
legatees  of  the  said  Robinson,  which  were  not 
provided  for  in  the  award  of  the  mixed  com- 
mission under  the  Treaty  of  Washington  of 
the  date  of  September  24,  1873,  be,  and  the 
same  is  hereby,  referred  to  the  court  of  claims, 
relieved  from  the  bar  of  the  Statute  of  Limit- 
ations;  and  the  said  court  of  claims  is  author- 
ized to  receive  as  evidence,  at  its  liiscretioo. 
the  testimony  already  taken  by   said  mixt.il 

lie  t'.  S. 
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in  tbe  said  case,  as  though  taken 
offr  scain;  and  either  parQr  may  take  further 
md  additkmal  testimony,  under  the  order  and 
nici  of  the  court,  as  in  other  cases;  Provided, 
That  hefore  final  Judgment  shall  he  rendered 
br  the  aaid  court  the  said  William  O.  Ford 
mH  dnly  execute,  according  to  law,  a  new 
sdminist  ration  hond,  in  such  i>enalty  and  with 
nch  soniCies  as  the  said  court  shall  (  eem  suffl- 
dot  and  approve." 

Thepetidonof  the  claimant  was  filed  in  the 
eoozt  of  daims  on  the  lOth  of  March,  1885. 
It  repnaented  that  he  is  a  citizen  of  the 
Uaited  6tatea,  and  a  resident  of  the  City  of 
ISew  Tovk;  that  John  G.  Kobinson  was  bom 
h  En^aod,  and  was  a  subject  of  Great  Britain, 
voiding  during  the  recent  dvil  war  in  New 
Orleasa;  that  on  or  about  March  7, 1868,  his 
Btertate  purchased  of  one  Robert  B.  Hurt,  of 
Xadiaao  County,  Tenness^,  288  bales  of  cot- 
ion,  worth  about  #88,260,  which  was  delivered 
ID  Slid  Robinson,  at  Ponchatoula,  Louisiana, 
sa  or  alxmi  the  date  last  named:  that  the  cot- 
lee  *'  was  seized  by  the  United  Sutes  military 
nthoridea,  under  command  of  General  Banks; 
md  under  the  direction  of  said  authorities  the 
laaie  was  sold  in  New  Orleans,  and  the  pro- 
reeds  thereof  appropriated  to  the  use  and  bene- 
fit o#  tbe  United  States  Government;*'  that  his 
as  administrator  of  Robinson,  for  the 
of  sadi  sale,  was,  on  or  about  the 
of  Vmrdtk^  1872,  presented  to  the  mixed 
on  British  and  American  claims, 

the  12th  article  of  the  Treaty  of  May  8, 
tm,  and  by  that  commission  was  allowed  to 
t^  eztest  m  only  $29,688,  in  jrold,  as  the  value 
«i  the  iaierest  of  Mary  G.  Barker,  the  only 
Boniviag  l^ptee  under  the  will  of  Robinson, 
who  was  a  British  subject;  that  petitioner  be- 
Ined  that  award  to  be  unjust  to  the  devisees 
aadcr  the  wiD  of  Robinson,  who  were  citizens 
if  tfae  United  Statea,  and  petitioned  Congress 
Sor  aeficf :  that  fads  motion,  with  vouchers,  etc. , 

refeiied  by  the  Senate  to  the  court  of 
aection  1069of  theRevised  Stat- 
tbat  aaid  Robinson  died  in  Biloxi, 
WMssiinil,  oo  or  about  August  25, 1869,  with- 
Sift  haTXBgciven  any  aid  or  comfort  to  the  re- 
MfcBL  He  pnyed  tudgment  against  the 
for  $66,196,  which  wasthebal- 
of  tbe  proceeds  derived  from  the  sale  of 


court  of  daims  the  United  States 

to  dianiks  the  petition,  upon  the  ground 

Mtfion  was  barred  by  the  HmitMion  of 

prescribed  by  section  1069  of  the  Re- 

Staiuitea.     Subaequentiy,  a  general  de- 

lo  Ibe  petition  having  been  filed,  the 

m  heard  upon  the  motion  to  dismiss,  as 

■a  apoB  the  donurrer.     The  motion  to 

was  denied;  but  the  action,  in  the  opin- 

ihsit  oooit,  being  barred  by  the  linuta- 

taa  of  two  yean  prescribed  by  the  Captured 
Ptopeity  Act  of  March  12, 


lOOe  of  the  Revised  Statutes  the 
of  daima  haa  jurisdiction  to  hear  andde- 
tbe  following,  among  other  matters: 
all  daims  foimded  upon  any  law  of 
vpoo  any  regulation  of  an  execu- 
ftss  4aanacot,  or  apon  any  contract,  ex- 
wumom  JwpHed.  with  the  Government  of  the 


tmmi.  SMaUt  nd  all  claims  which  maybe  re> 


ferred  toit  bjr  either  House  of  Congress.  *  *  * 
Fourth.  Of  all  claims  for  the  proceeds  of 
captured  or  abandoned  property,  as  provided 
by  the  Act  of  March  12,  1863,  chap.  120,  en- 
titled 'An  Act  to  Provide  for  the  Collection  of 
Abandoned  Property,  and  for  the  Prevention 
of  Frauds  in  Insurrectionary  Districts  within 
the  United  States,'  or  by  the  Act  of  July  2, 
1864,  chap.  225,  being  an  Act  in  addition  there- 
to; Proffided,  That  the  remedy  given  in  eases 
of  seizure  under  the  said  Acts,  by  preferring 
claim  in  the  Court  of  Claims,  shall  be  exclusive, 
precluding  the  owner  of  any  property  taken  by 
agents  of  the  Treasury  Department  as  aban- 
doned or  captured  property  in  virtue  or  under 
color  of  said  Acts,  from  suit  at  common  law, 
or  any  other  mode  of  redress  whatever,  before 
any  court  other  than  said  court  of  claims:  Prth. 
tided,  alio.  That  the  jurisdiction  of  the  court 
of  claims  shall  not  extend  to  any  claim  against 
the  United  States  growing  out  of  the  destruo* 
tion  or  appropriation  of  or 'damage  to  property 
by  the  army  or  navy  engaged  in  the  suppression 
of  the  rebellion."    18  Stat,  at  L.  818,  chtcp,  80. 

The  Act  of  March  12,  1868,  providing  for 
the  collection  and  disposition  of  captured  or 
abandoned  property,  permits  any  person  claim- 
ing to  have  been  the  owner  of  any  such  prop- 
eity,  "at  any  time  within  two  years  after  the 
suppression  of  the  rebellion,"  to  "  prefer  his 
claim  to  the  proceeds  thereof  in  the  court  of 
daims."    12  Stat,  at  L.  820. 

Section  1069  provides  that  "  Every  claim 
against  tbe  United  States,  cognizable  by  the 
court  of  claims,  shall  be  forever  barred,  unless 
the  petition  setting  forth  a  statement  thereof  is 
filed  in  the  court  or  transmitted  to  it  by  the 
secretary  of  Uie  Senate,  or  the  clerk  of  the 
House  of  Representatives,  as  provided  by  law, 
within  rix  years  after  the  claim  first  accrues; 
Provided,  Thai  the  daims  of  married  women 
first  accrued  during  marriage;  of  persons  under 
the  age  of  twenty-one  years  first  accrued  dur- 
ing minori^;  and  of  idiots,  lunatics,  insane 
persons  and  persons  beyond  the  seas  at  the 
time  the  claim  accrued,  entiUed  to  the  claim, 
shall  not  be  barred,  if  the  petition  be  filed  in 
the  court,  or  transmitted,  as  aforesaid,  within 
three  years  after  the  disability  has  ceased;  but 
no  other  disability  than  those  enumerated  shall 
prevent  any  daim  from  being  barred,  nor  shall 
any  of  the  said  disabilities  operate  cumulative- 
ly.*^'   12  Stat  at  L.  767,  chap.  92. 

The  assignments  of  error  assume  that  the 
leference  by  the  Senate  to  the  court  of  claims, 
of  the  hoi  before  that  body  for  the  relief  of 
daimant,  had  the  effect  to  invest  that  court 
with  full  jurisdiction  to  hear  and  determine  bis 
claim,rdiey6d  from  any  bar  arising  from  limit- 
ation, whether  the  limitation  of  six  years  pre- 
scribed by  section  1069  of  the  Revised  Statutes 
(whidi  is  brought  forward  from  the  Act  of 
March  8, 1868,  amendatory  of  the  Act  of  1855, 
establishing  the  Court  of  Claims),  or  that  of 
two  years,  established  by  the  Captured  and 
Abandoned  Property  Act  of  March  12,  1868. 

Hie  statutes  r^^ating  the  jurisdiction  of 
the  court  of  daims  do  not  sustain  this  position. 
It  is  undoubtedly  within  the  power  of  Congress 
to  place  claims  referred  to  that  court  by  the 
Senate  or  by  the  House  of  Representatives,  on 
a  better  footing  than  other  claims,  by  providing 
that  they  may  oe  determined  upon  their  merits. 
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withoat  reference  to  lapee  of  time,  or  aay  pre- 
Tious  bar  by  limitation.  But  Gongreas  had  no 
roi  lyi  purpose  by  itseeneral  legislation  to^tablish  such 
L'^  •  J  a  policy.  It  nas,  in  sfSdal  cases,  invested  the 
court  of  claims  with  Jurisdiction  to  determine 
a  claim,  relieved  of  the  bar  of  limitation.  Such 
was  Bfnoin'i  Ocue,  arising  under  the  Captured 
and  Abandoned  Property  Act,  the  purpose  of 
the  statute  which  referred  it  being  construed  as 
manifesting  the  intention  of  Ck>ngre8s,  in  re- 
spect of  that  psxticular  claim,  to  remove  the  bar 
of  limitation,  and,  without  otherwise  changing 
the  claimant's  position  from  what  it  would 
have  been  had  he  instituted  suit  in  proper  time, 
to  permit  an  adjudication  of  the  daim  upon  its 
merits.  Enoin  v.  United  8UUei,  97  U.  B.  892 
[Bk.  24,  L.  ed.  1066].  No  such  result  can  be 
reached  in  this  case,  beoause  Oonffreas  has  not 
referred  the  demand  of  the  claimant  to  the 
coiut  of  claims  for  determination.  The  clause 
of  the  statute  investing  that  court  with  Juris- 
diction to  hear  and  determine  aU  claims  referred 
to  it  "  by  either  House  of  Congress,"  must  be 
interpreted  in  the  light  of  other  clauses  defin- 
ing its  Jurisdiction,  and  fizinff,  in  respect  of  aU 
claims,  the  period  within  which  they  must  be 
asserted  agunst  the  United  States.  Congress, 
by  statute,  which  has  received  the  approval  of 
the  President,  has  declared  that  all  claims 
specifically  for  the  proceeds  of  captured  or 
abandoned  property,  must  be  brought  within 
two  years  after  the  suppression  of  the  rebellion: 
that  the  Jurisdiction  of  the  court  of  claims 
shall  not  extend  to  dahns  growing  out  of  the 
destruction  or  appropriation  of,  or  damaM  xo, 
property  by  the  army  or  navy  engaged  fii  the 
suppression  of  the  rebellion;  and  that,  except 
where  the  claimant  is  laboring  under  certain 
disabilities,  that  have  no  application  here, 
every  cUdm  agahist  the  IJnitea  States,  cogniza- 
ble 1^  the  oourt  of  daims,  shaU  be  forever 
barred,  unlessfiled  in  that  court,  or  transmitted 
to  it  by  certain  oflicers,  within  six  years  after 
thecUum  first  accrued.  The  argument  here  is 
that  these  statutory  provisions  are  suspended 
in  their  operation  as  to  every  daim  bdonging 
to  dther  of  these  classes,  which  one  branch  of 
Congress  chooses  to  refer  to  the  court  of  daims. 
Anysudi  interpretation  must  be  rejected.  It 
Is  unreasonable  to  suppose  that  Congress  in- 
tended to  invest  one  ox  its  branches  with  au- 
thority to  suspend  a  general  Statute  of  Limita- 
[218]  ^^^  Every  daim  cognizable  by  the  court  of 
daims  must  be  determined  witn  reference  to 
the  limitation  preseribed  for  claims  of  the  dass* 
to  whidi  it  bdonss,  unless  Congress,  by  stat- 
ute, otherwise  directs.  The  court  of  Hnima 
has  Jurisdiction  to  hear  and  determine  a  daim 
refemd  to  it  by  dther  House  of  Congress  be- 
cause, and  only  because,  the  law-makinff  power 
has  so  dedarea;  but,  unless  Congress  otherwise 
prescribes,  that  reference  will  not  itself  entitie 
the  claimant  to  a  Judgment,  if  his  daim  is  not 
wdl  founded  in  law,  or,  when  so  referred,  was 
barred  by  limitation.  He  acquires  no  new 
right  by  the  reference,  except  to  demand  that 
his  daim  be  heard  and  determined  by  the  court. 
Just  as  would  have  been  done  had  it  been  one 
of  which  the  court  could  have  taken  cognizance 
by  the  voluntary  suit  of  the  daimant  Had 
he  chosen,  before  gohig  to  Congress,  to  sue  in 
the  court  of  claims  he  would  have  been  con- 
fronted with  the  Statute  of  Limitations.    He 
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cannot  avoid  that  obstade  by  procuring  from 
one  branch  of  Congress  a  reference  of  his  claim 
to  that  court 

This  construction  of  the  statutes  requires  an 
afOrmance  of  the  Judgment;  for,  if  it  was  in- 
tended by  the  petition  to  present  a  didm  under 
the  Captured  and  Abandoned  Property  Act  of 
1868,  it  is  barred  by  the  limitation  of  two  years 
prescribed  for  all  claims  under  that  statute;  if 
it  was  intended  to  present  a  claim  growing  out 
of  the  appropriation  of  property  by  the  Army 
engaged  in  the  supprenion  of  the  rebdlion. 
the  Act  of  February  18, 1875, 18  Stat  at  L.  818. 
now  the  last  proviso  in  subdivision  4  of  section 
1069  of  the  Revised  Statutes,  exdudes  all  luria- 
diction  to  hear  and  determine  it;  and,  if  his 
claim  is  of  the  class  defined  in  section  1089,  it 
is  barred  by  the  limitation  of  six  years. 

Judgment  affirmed. 

Tmeoopv.   lest: 
James  H.  MoKennej,  Oterk,  Bop.  Oourt,  H.  & 


GEORGE  E.  CONET  Ain>  PETER  B. 
CARLL,  Apple, 

V. 

ALYRED  S.  WINCHELL. 

(See  8.  O.  Reporter^  ed.  S27sSL) 

BemawU  ef  eaueee^oredoewre  pf   marigagee 
under  Connectieut  8taiuie--partiee, 

Id  asult  to  foredoee  a  mortgage  under  the  Qoo* 
neodout  Statute,  brought  against  the  grantee  of  the 
mortgagor,  the  latter  to  an  Indispeneabla  putr 
where  n  Is  sought  to  dhazge  him  with  anjhisiUB- 
cienoj  In  'the  appraised  value  of  the  property  to 
disdiarge  the  debt;  and  If  he  and  the  mortgagee  are 
citizens  of  the  same  State,  the  cause  oannot  be  re- 
moved.   

(Na  1016.] 

aubmiUed  Dee.  18, 1886.    Bedded  Jan.  4*  ^^86. 

A  FPEAL  from  the  Circuit  Court  of  the  United 
xl    States  for  the  District  of  ConnecticQi. 

The  history  and  facts  of  the  case  appear  Id 
the  opinion  of  the  court 

Ifeeere.  Stmeon  E.  Baldwin  and  ^dhn.  SL 
Whttinff » for  appellanta. 

Mr.  Jonn  W.  AUinir*  for  appellee. 

Mr.  ChirfJueUee  Walte  delivered  the  optn- 
ion  of  the  court 

This  is  an  appeal  under  section  6  of  the  Act 
of  March  8, 1875, 18  Stat  at  L.  470,  chap.  187, 
from  an  oraer  of  the  circuit  court  remanding  a 
case  whidi  had  been  removed  from  a  state  courC 
The  facts  are  these: 

On  the  10th  of  May,  1881,  Peter  R  GarR,  m 
citizen  of  Connecticut,  gave  his  three  notes  to 
Alvred  E.  Winchell  for  $10,000,  $6,000  and 
$5,000  respectively,  all  payable  five  years  trouM 
that  date,  with  interest  at  o  per  cent  per  ^nnnw« 
To  secure  the  payment  he  executed  to  Wincbell 
a  mortgage  on  certain  property  in  New  Haven  , 
Connecticut  He  afterwards  conveyed  hla 
'*titie,  right  and  interest"  in  the  morteaged 
property  to  George  £.  Coney,  a  dtizen  oTlleir 

A  statute  of  Connecticut,  passed  in  1878  and 
still  in  force,  is  as  follows: 
'*Sec  1.  The  foredoeure  of  a  mortgage  ahall 
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■•  A  btf  to  anj  further  suit  or  action  upon  the 
■wtgage  debt,  note  or  obligaticMi,  muess  the 
poBoo  or  pencms  who  tf3  Sable  for  the  pay- 
moA  therm  are  made  parties  to  such  lore- 
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tag]       "See.  8.  Upon  the  motion  of  any  party  to  a 
faiecloeaie,  the  court  shall  appoint  three  disin- 
d  appraiseTB^  who  sbaU,  under  oath,  ap- 
tbe  moftffased  property  within  ten  days 
the  time  l&ned  for  redemption  shall  have 
expired,  and  dnU  make  written  report  of  their 
atifahal  to  the  derk  of  the  court  where  said 
foreclomie  was  had,  whidi  report  shall  be  a 
part  of  the  flies  of  such  foreclosure  suit,  and 
SQcfa  appraisal  shall  be  final  and  conclusive  as 
ID  the  Tahie  of  said  mortgaged  property;  and 
te  Bortgage  creditor  in  any  further  suit  or 
makm  upon  the  mortgage  debt,  note,  or  obliga- 
tSoo,  ahaU  recover  only  the  difference  between 
the  Tahie  of  the  mortgaged  property  as  fixed 
by  sodk  appraisal  and  ue  amount  of  his  daim." 
Ob  the  16th  of  January,  1886,  Winchell 
broo^t  this  suit  agabst  both  Carll  and  Coney 
fa  the  Superior  Court  of  New  Haven  County, 
for:  (1) '  'a  f oredosure  of  said  mort- 
,  (2)  "possession  of  the  mortgaged 
"    In  his  bill  he  sets  out  the  mildng 
KoB  and  mortgase  by  Carll;  the  con- 
o€  the  mortgaiea  property  by  Carll  to 
i  claim  for  ifij20  mterest  unpaid,  and 
jej  '*with  the  said  Carll,  is  now  inpos- 
ci  tbtT  property.    Carll  and  Coney  filed 
demnners  to  the  bill,  and  on  the  9th 
«f  Jfay,  1885,  which  was  in  thne.  Coney  petl- 
rtnaefl  for  the  removal  of  the  cause  to  the  Cir- 
Oourt  of  the  United  States  under  the  sec- 
tiauwi  of  8ectk»  2  of  the  Act  of  1876,  on 
grooDd  thait  there  was  in  the  suit  a  contro- 
wfaoDybetween  himself,  a  dtizen  of  New 
sad  winchell,  a  dtizen  of  Connecticut, 
ooold  be  fully  determined  between  them, 
and  aa  to  which  Canl  was  only  a  nominal  narty. 
<fa  the  piMentation  of  this  petition,  the  state 
eavt  4f^^fa**^  to  proceed  further  in  the  suit, 
hm  Ike  cbcoit  court,  when  the  case  was  dock- 
ilitfe,  ordered  it  to  be  remanded.    Fium 
__  otder  tli:ls  appeal  vras  taken, 
bilfrvt  T.  f^Moff,  112  U.  8. 187  [Bk.  28,  L. 
tL  M],  li  was  decided  that  in  a  suit  for  the 
d  a  mortgage  by  sale,  in  which  it 
to  charge  the  mortgage  debtor  with 
t  d  any  balance  of  the  mortgage 
Bigiit  remain  due  after  the  secunty 
■aad,  the  debtor  was  a  necessary 
tih«t,  if  his  dtizenship  stood  in  the 
auit  could  not  be  removed,   even 
VB  he  not  a  party,  the  persons  with 
h«d  been  joined  and  to  whom  he  had 
Iha  property  after  the  mortgage  would 
leeadllfldto  AKsmovaL    Sudi  a  case  we  held 
a  faO  wfthfai  dther  the  first  or  secmd 
of  aectkio  2  of  the  Act  of  1875. 
The  prlodple  of  that  case  governs  this.    In 
s»  sMstgara  are  not  foreclosed  by  a 
flBOK^agcid  property,  but  by  strict 
If  there  is  a  fsiluie  to  redeem 
limited  in  the  decree,  the  mort- 
emaiiia  liable  for  the  debt  after 
▼ahie  of  the  raop^ty  foreclosed. 


K  sy 


Aer 


old  pfactice  tms  value  was  ascer- 

aoit  to  collect  the  defidency.    In 

cooDsd  for  the  appdlants  sav: 

this  suit  mi^t  not  be 
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brou^  for  four  or  five  years  after  the  foro- 
dosure,  and,  in  case  of  non-negotiable  notes, 
for  ten  or  fifteen  years.  It  was  therefore 
often  difllcult,  in  such  suit»  to  ascertain  the 
value  of  the  property  at  the  time  of  foreclosure. 
To  meet  this  difficulty  the  Statute  of  1878  was 
passed.  It  furmsbes  a  way  in  which  the  value 
of  the  mortgaged  premises  can  be  ascertained 
at  the  time  the  title  becomes  absolute;  provides 
that  such  value  so  found  shall  be  conclusive  in 
anv  further  suit  upon  the  note;  authorizes  the 
Joming  of  the  maker  of  the  note  as  a  party,  so 
that  he  can  have  an  opportunity  to  obtain  such 
appraisal  and  be  heard  as  to  such  value;  and 
bfOB  any  further  suit  against  the  maker  unless 
he  is  so  made  a  party.''^ 

And  again: 

"Before  the  statute,  as  now,  the  foreclosure 
of  the  property  reduced  the  obligation  by  the 
value  of  the  property.  By  the  statute  this  value 
is  to  be  asc^lained  by  an  appraisal,  and  it  is 
conclusivdy  presumea  to  equal  the  obligation, 
unless  the  maker  of  the  note  is  given  an  oppor- 
tunity to  be  heard  as  to  this  appnusaL  This 
gives  him  no  interest  in  the  propertp^,  no  equity 
of  redemption  to  be  extinguishea,  no  right 
whatever  except  the  right  to  nave  an  appraiSU. 
And  the  appraisal,  and  only  the  appraisal,  is 
made  final  and  condusive  in  the  future  action 
on  the  obligation.'' 

This  is  a  suit  brought  to  f  oredose  under  the 
statute;  that  is,  to  get  the  property  without  re- 
leasing^ the  debtor  from  liability  for  the  debt 
over  the  value  of  the  property,  and  in  so  doing 
to  fix  the  value.  It  u  true  there  is  not  in  the 
tdll  a  prayer  for  appraisal,  but  that  is  not  neces- 
sary. Any  party  to  the  suit  can  call  for  an  ap- 
prusement  by  sunply  making  a  motion  to  that 
effect.  The  appraisement  is  one  of  the  ind- 
dents  of  a  suit  for  f oredosure  when  the  person 
liable  for  the  payment  of  the  debt  is  a  party. 
As  in  this  case  Carll,  the  mortgagor,  conveyed 
the  land  to  Con^  after  the  mortgm  was  made, 
Winchell  in  f  oredosing  had  his  dection  to  sue 
Coney  slone,  or  Coney  and  Carll  tospther.  If 
he  sued  Coney  alone,  he  would  get  the  land,  in 
case  it  should  not  be  redeemed,  but  Carll,  upon 
the  f oredosure,  would  be  discharged  from  all 
liability  for  the  debt  If,  however,  he  sued 
both  CJoney  and  Carll  he  would  not  only  get  the 
hmd,  but  hold  Carll  for  the  full  amount  of  the 
debt  over  its  value.  He  did  elect  to  sue  both. 
He  has  but  a  single  cause  of  action  and  that  his 
mortgage.  The  relief  he  seeks  is  a  decree 
which  shall  give  the  foredoeure,  and  at  the 
same  thne  save  the  liaUlity  of  drU  for  what 
may  remain  due  on  the  debt  This  he  cannot 
do  unless  he  makes  Carll  a  party,  because  in 
such  a  suit  the  mortgage  debtor  has  the  right  to 
have  it  d^ermined  to  what  extent  the  mort- 
gage debt  is  paid  by  the  f  oredosure.  To  use 
agun  the  argument  of  counsd:  he  is  entitled  to 
an  opportunity  to  obtain  an  appraisal  and  to  be 
heara  as  to  the  value  of  the  forodosed  property. 
True,  there  can  be  no  recovery  against  him  in 
the  foreclosure  suit  for  Uie  balance  that  may  re- 
main due,  but  the  value  of  the  mortgaged 
property  can  be  determined  in  a  way  that  wlU 
conclude  him  when  he  is  sued  for  the  debt 
Tills  beinff  the  case,  he  is  not  only  a  necessary 
but  an  indispensable  party  to  a  suit  for  the  ro> 
lief  which  is  asked  in  this  case.  Themerefad 
that  he  is  made  a  party  determines  the  charactei 
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of  the  suit  to  be  for  f oredoeore  and  the  saving 
of  liis  liability  for  the  debt.  An  adjudication 
of  value  binding  on  him  is  within  the  scope  of 
the  biU,  and  as  it  may  be  had  upon  mere  motion 
as  an  incident  to  the  decree  of  foreclosure 
which  is  prayed  for,  the  suit  is  to  be  looked 
upon  as  brought  for  that  purpose  with  the  rest. 
We  can  see  no  difference,  so  far  as  a  right  to 
removal  is  concerned,  between  a  suit  for  fore- 
closure which  seeks  a  money  decree  against  the 
mortgagor  for  a  balance  of  the  mortgage  debt, 
and  one  in  which  his  liability  for  the  debt  is  to 
be  saved,  and  the  viJue  of  the  mortgaged  prop- 
erty applied  in  payment  to  be  conclusively 
settled  against  him. 
Tlte  order  remanding  the  iuit  is  affirmed. 

True  copy.   Test:  _        ^       «         «  « 

Jamea  H.  MoKenney,  Qerk,  Sup.  Court,  U.  & 


CITY  OF  MILWAUKEE,  Appi.. 

V. 

CHARLES  A.  ECBFFLER. 

(See  &  a  Beporter^s  ed.  21»4BBB.) 
lUegal  tax-^-eguitifjurisdietian^T^unetion, 

A  bm  in  equity  to  set  aside  and  restrain  the  od- 
leotion  of  a  tax  levied  on  perw>nal  property  by  a 
municipal  corporation  cannot  be  maintained  upon 
the  sdie  fl;round  of  the  illegality  of  the  tax  by  rea^ 
■on  of  toe  nonresidenoe,  within  the  limits  of  such 
muni<dpality,  of  the  person  against  whom  the  tax 

[No.  1054.] 
SubmitUd  Dec  18, 1886.  Decided  Jan.  4, 1886. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wiscon- 
•in. 

The  case  is  stated  bv  the  court. 

Mr.  Joshvuk  Stark*  for  appdlant: 

The  mere  Illegality  of  a  tax  is  not  sufficient 
gioimd  for  the  interposition  of  a  court  of  equity 
to  enjoin  its  collection. 

This  is  true,  especially  of  those  denominated 
"personaL" 

State  Bailroad  Tax  Casee,  92  U.  S.  575  (Bk. 
28,  L.  ed.  668);  Data  v.  Chicago,  11  WalL  108 
(78  U.  S.  bk.  20,  L.  ed.  65):  ffannewinkle  v. 
Oeorgetown,  15  WalL  548  («§  U.  6.  bk.  21,  L. 
cd.  232). 

The  same  doctrine  is  held  Iry  the  Supreme 
Court  of  Wisconsin,  and  by  the  courCr  of  many 
other  States. 

Van  CoU  v.  Supenieon,  18  Wis.  247;  Ohi- 
eago  AK  W.  R.  Co.  v.  Fort  Hotoard,  21  Wis. 
44;  Quinney  v.  Tmon  qf  Stoekiiridge,  83  Wis. 
505;  WHUame  v.  Detroit,  2  Mich.  560;  Henry 
V.  Gregory,  29  Mich.  68;  Youngblood  v.  Sexton, 
82  Mich.  406;  Brewer  v.  Springfield.  97  Mass. 
152;  Loud  v.  Charleetown,  99  Mass.  208;  Hunr 
neteell  v.  Charlestown,  106  Mass.  850;  Boeking- 
ham  Sav.  Bk.  v.  Portemouth,  52  N.  H.  17;  Dodd 
V.  Hartford,  25  Conn.  282;  Green  v.  Mumford, 
5  R  I.  472;  McCoy  v.  ChiUicothe,  3  Ohio,  870; 
Brooklyn  ▼.  Meeerole,  26  Wend.  182;  Mooen  v. 
Smedley,  6  Johns.  Ch.  28;  Suequehanna  Bk.  v. 
Superviiore,  25  N.  Y.  812;  Heywood  v.  Buffalo, 
14  N.  Y.  534;  Wiimm  v.  Mayor,  etc.  of  Nevo 
York,  4  K  D.  Smith,  675;  Meeeeck  v.  Coiumlna 
Co.  50  Barb.  190;  Bitter  v.  Patch,  12  Cal.  298; 
Conley  ▼.  Chedie,  6  Nev.  222;  Sayre  v.  Tomp- 


kine,  23  Mo.  443;  MePike  v.  P^,  48  Mo.  625; 
Barrow  v.  Datte,  46  Mo.  894. 

It  is  sufg^ested  in  the  opinion  In  the  State 
Bailroad  Tax  Caeee,  eupra,  that  the  rule  deny- 
ing equitable  relief  agamst  taxes  might  not  be 
so  rigidly  applied  to  taxes  levied  by  counties, 
towns  and  cities,  as  to  those  levied  for  the  nae 
of  the  State;  and  it  has  since  been  held  in 
Bridge  Co.  v.  District  of  Columbia,  1  MackcT, 
D.  C.  217,  that  a  sale  for  municipal  taxes  woold 
be  enjoined,  on  the  mere  ground  that  the  tax 
was  illegal,  although  the  rule  would  be  other- 
wise  as  to  taxes  imposed  by  the  Sovereign. 

The  sugKestion  referred  to  can  hardOfy  have 
been  intended  tn  a^ply  to  those  general  taxes 
levied  by  cities  and  other  muniapal  ooipora- 
tions,  to  be  expended  in  the  support  of  govern- 
ment. 

The  revenues  of  the  municipality  and  its 
ability  to  discharge  its  high  governmental  func- 
tions, as  an  integral  part  oi  the  State,  depend 
upon  the  prompt  payment  of  the  taxes  levied 
by  the  municipali^. 

It  is  a  signincant  fact  that  Dow$  v.  Chicago^ 
Hannewinkle  v.  Georgetown,  and  most  of  Uie 
cases  cited  in  which  relief  in  equity  against 
taxes  on  the  mere  ground  of  illegalitv  was  de- 
nied, affected  only  the  revenues  of  cities  or 
other  municipal  corporations. 

Courts  of  equity  do,  it  is  true,  often  interfere 
at  the  suit  of  taxpayers  to  restrain  municipal 
corporations  from  entering  into  contracts  and 
incurring  obligations  whicn  are  not  authorized 
by  law,  and  to  set  aside  and  annul  the  illegal 
and  unauthorized  acts  of  such  corporations. 

Suits  to  enjoin  the  collection  of  an  unconati- 
tuUonal  tax,  or  a  tax  levied  in  violation  of  an 
Act  of  Congress,  or  of  some  contract  of  exemp- 
tion, or  one  creating  a  doud  upon  the  title  to 
reBd  property,  or  seriously  interfering  witli  a 
corporate  franchise,  are  cases  of  this  class.  See 
Alien  Y.B.  AO.  R  R  Co.  114 U.  S.  811  (B^. 
29,  L.  ed.  200);  Cummin^  v.  National  Bk.  lOl 
U.  S.  153  (Bk.  25,  L.  ^  908);  Poindexter  ▼. 
Greenhow,  114  U.  S.  270  (Bk.  29,  L.  ed.  185>. 
But  they  rest  upon  other  grounds  than  mere  il- 
legality.  Courts  of  equity  will  always  inter- 
fere at  Uie  suit  of  taxpayers  to  prevent  acts  of 
a  municipal  corporation  ultra  vires,  the  effect 
of  which  will  be  to  impose  unauthorized  bur- 
dens upon  persons  or  their  property. 

Mr.  James  O.  Jenkins,  for  appellee: 

Tlie  case  is  a  proper  subjebt  of  equitable  oo^ 
nizance. 

West  V.  Ballard,  82  Wis,  172. 

In  some  of  the  cases  the  rule  proceeds  upocs 
the  ground  that  the  taxes  went  to  make  up  tli« 
revenue  of  the  State;  and  the  broad  distinctiosa 
is  asserted  between  the  restraining  of  taxes  g^>^ 

a  to  the  State  and  those  going  to  a  xnunicl^ 
[ty.  In  the  latter  case  courtshave  exercise^ 
equitable  Jurisdiction  and  restrained  the  collect* 
tion  of  the  tax. 

Worth  V.  FayettetiUe,  1  Winst  (N.  C.)  TO* 
Parmley  v.  Bailroad  Cos.  8  Dill.  82;  Bridge  ^  * 
V.  District  of  Columbia,  1  Mackey,  217. 

This  distinction  is  broadly  taken  by  Mr.        _ 
Ucemnet  hxStateR  RTax  Caees,  921J.  8.  Cx^ 
(Bk.  28,  L.  ed.  674);  Cummings  v.  JVa' * 
Bank,  101  U.  S.  158  (Bk.  25,  L.  ed  908); 
Y.B.d!O.RR  Co.  114  U.  8. 811  (Bk.  2d, 
ed.  200). 

In  the  case  at  bar  the  injunction  may  ri^lit:i< 
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•nd  tqaSMfie  relief  be  rightly  granted 
within  the  recognized  principles  of  equitjr,  be- 
cme  here  the  complainant  was  not  a  resident 
of  the  citj  nor  sabject  to  taxation  therein.  His 
pemoal  property  was  not  by  law  subject  to  be 
taxed  by  the  municipality;  he  was  a  resident 
oi  sDd  ■■fynncd  in  and  paid  taxes  to  the  Town 
of  Wamratosa,  and  tnere  discharged  all  the 
bordent  which  the  law  imi)08ed  upon  him  and 
Mfoa  bit  property  with  respect  to  the  State, 
with  respect  to  tM  county,  with  respect  to  the 
town,  azid  with  respect  to  the  public  schools. 
The  officers  of  the  municipal  corporation  of 
MBwBokee  had  absolutely  no  Jurisdiction  over 
him  or  bis  property,  because  they  had  lawful 
hiziMlictioD  ooiy  as  to  personal  property  owned 
by  leiidents  of  the  dty.  Under  such  circum- 
itaacea  equity  will  intervene  to  prevent  the  en- 
toocment  of  tiie  unsnthorized  and  Olegal  pro- 


T.  Fbrr,  64  Iowa,  57  and  cases  dted. 
BnmHrfr,  Harrimm  Co.  60  Iowa,  164;  Bmer* 
^v.  Sa&%,  90  m.  867;  OUawi  v.  Walker.  21 
DL  610:  DaHifUiY.  Gunn,  60  DL  424;  Mun- 
«nT.iriZbT,66I]L880;  Lebamm  T.  Ohio  d  M. 
&  &  09.  77  m.  689;  KimbaU  v.  Merchants 
Str,  ^.  €§  r.  Cb.  80  DL  611;  Unum  TruH  Oo, 
V.  ITtffitfr,  96  DL  867;  €hmmi$n<m&r»  v.  MarkU, 
4f$  lad.  96;  KfUghi  v.  Turnpike  Oo.  46  Ind. 
n*:  shoemaker  v.  QraM  Cb.  86Ind.  176;  BOey 
V.  IF.  U.  TeL  Ob.  47  Ind.  611;  School  Board 
Jan.  74  Pa.  St.  262;  Dodge  v.  Wooleey,  18  How. 
mom  n.  abk.  16,L.ed.^l);  Dom  v.  Fox,  61 N. 
T.  264;  MJkawk  d  H.  B.  B.  B.  Oo.  y.  OltUe,  4 
Pkice,  Ch.  884;  &<wM  V.  Jl^aiUa,  66  Oa.  678;  12. 
U.  Oe.  V.  Wwoming,  1  Wyomhig,  06;  Eome  v. 
Orwn,  a  lOaB.  462;  BktkeOee  v.  Murphy,  44 
Oooa.  188:  Lapene  v.  McCan,  28  La.  Ann.  749; 
BMmmm  ▼.  BM,  60  Ala.  69;  Orau  v.  Beee,  87 
ImL  19S;  EaH  v.  Mathenejf  Oo.  60  Ind.  202; 
▼.  Aores,  6  Baxter,  (Tenn.)72. 


Mr,  JtuHee  MUUr  delivered  the  opinion  of 


equity, 
plains. 
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TUi  is  an  appeal  from  the  Circuit  Ck>urt  for 
IHitricI  of  Wisomsin. 


bin.  originaUv  filed  in  a  state  court  and 
RiDOvea  i 


Cky 


into  the  Circuit  Court  of 

Caited  States,  prayed  for  an  injunction  to 

the  coDectkm  of  a  tax  assessed  by  the 

of  Mflwankee  acahist  Koeffler.    The  tax 

■MBMd  against  nim  as  a  resident  of  that 

on  acoount  of  his  personal  property ;  and 

alleges  that  he  did  not  reside  in 

in  the  year  for  which  the  tax  was 

him,  nor  for  some  years  before  or 

that  the  assessment  is  therefore  void. 

oi  defendant,  filed  in  the  state 

before  the  removal  of  the  case,  denies 

s   allegation  as  to  onoreddence 

aiterring   his  citizenship  and  residence 


-And 


CI 


fat  a  further  and  separate  answer  and 
t!be  defendant  alleges  and  shows  unto 

that  the  plaintilr,  if  he  is  able  to 

aUegatioDSof  hiscomphiint  herein, 
and  sufficient  remedy  at  law; 
for  this  reason  this  court,  as  a  court 

afaonkl  not  and  will  not  interfere,  as- 
take  Jorisdictioo  of  this  action,  and  the 

objects  for  that  reason  to  any  and 
of  this  court,  as  a  court  of 


,  in  the  matter  of  which  plaintifT  com- 
plains, and  asks  that  this  action  be  dlAmisscd." 

Replication  beioff  filed,  the  case  was  beard 
on  these  issues,  ana  on  a  considerable  mass  of 
testimony  as  to  the  question  of  residence  in 
Milwaukee. 

On  the  hearing  it  &pp^rs  that  the  Judges  of  L^20] 
the  circuit  court,  assuming  that  complainant 
was  not  a  resident  of  that  Citv,  were  divided  in 
opinion  on  the  question  of  the  Jurisdiction  of  the 
court  as  a  court  of  equity,  to  grant  relief.  This 
question  they  present  to  ua  m  the  following 
certificate: 

"The  case  coming  on  to  be  heard  at  this  term 
upon  the  pleadings  and  proofs,  it  occurr^  as 
a  question  whether  a  bill  in  equity  to  set  aside 
and  restrain  the  collection  of  a  personal  tax  or 
a  tax  levied  upon  personal  property  by  a  munic- 
ipal corporation  can  be  maintained  on  the  sole 
ground  of  the  illegally  of  the  tax  by  reason  of 
the  nonreddence  within  the  limits  of  such  mu- 
nicipality of  the  person  against  whom  the  tax 
is  levied. 

On  which  question  the  opinions  of  the  Judges 
were  opposed. 

Whereupon,  on  motion  of  the  plaintiff,  by 
his  counsel,  that  the  point  on  which  the  dis- 
agreement  hath  happened  may  during  the  term 
be  stated  under  the  direction  of  the  Judges  and 
certified  under  the  seal  of  the  court  to  the  su- 
preme court  to  be  finally  decided,  it  is  ordered 
that  the  for^^ing  state  of  the  pleadings  and 
the  following  statement  of  facts,  which  is  made 
under  the  d&ection  of  the  Judges,  be  certitied 
according  to  the  request  of  the  plaintilf  by  his 
counsel,  and  tibe  law  In  that  case  made  and  pro- 
vided, to  wit: 

That  Charles  A.  Eoeffier,  the  plaintiff,  in 
1882,  when  Uie  assessment  and  levy  of  tax 
against  him  on  account  of  personal  property 
were  made,  was  not  and  for  several  veors  prior 
thereto  haa  not  been  a  resident  of  the  City  of 
Milwaukee,  but  was  and  had  been  a  resident  of 
the  Town  of  Wauwatosa,  in  the  County  of 
Milwaukee,  Wisconsin." 

In  accordance  with  the  opinion  of  the  presid-    [222] 
ing  Justice,  a  decree  was  made  setting  aside  the 
assessment  of  the  tax  and  enjoining  the  City 
and  its  officers  from  collecting  it. 

We  are  of  opinion  that  both  this  courl  and 
the  Supreme  Court  of  Wisconsin  are  commit- 
ted to  a  contrary  doctrine. 

The  case  of  Dotee  v.  Ohicago,  11  Wall.  108 
[78  U.  8.  bk.  20,  L.  ed.  65],  was  a  bill  in  equity 
in  the  Circuit  Court  for  the  Northern  District  of 
lUinois,  brought  by  Dows,  a  citizen  of  New 
York,  to  restrain  the  City  of  Chicago  from  col- 
lecting a  tax  upon  the  shares  of  stock  which  he 
owned  in  a  national  bank  located  in  that  city. 
He  alleged  that  the  tax  was  illegal  because  his 
shares  were  assessed  at  a  higher  rate  than  other 
moneyed  capital  in  the  city,  and  because,  not 
being  a  resi^nt  of  Chicago,  but  of  New  York, 
his  personal  property  belonged  to  his  domicil, 
and  any  tax  levied  on  it  bv  the  City  of  Chicago 
was  vouL 

The  biU  was  dismissed  on  demurrer,  on  the 
ground  that  a  court  of  equity  had  no  Jurisdic- 
tion to  give  relief,  for  the  reasons  stated  in  the 
bill.  It  will  be  observed  that  in  that  case,  as 
in  this,  the  tax  was  resisted  as  a  tax  on  the  prr 
son  on  account  of  itersonal  property,  upon  the 
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graand  that  the  party  assessed  did  not  reside 
within  the  dty,  and  the  corporation,  therefore, 
bad  no  power  to  tax  him. 

The  property  for  which  the  tax  was  assessed 
was  in  each  case  intangible  property.  In  the 
first  case  it  was  bank  shares,  the  certificates  of 
which  were  undoubtedly  held  at  the  residence 
of  Dows  in  New  York;  and  in  the  present  case 
it  was  for  money  loaned  on  mortgages. 

Looking  at  the  case  then  made  by  the  bill, 
one  in  which  the  assessment  of  Uie  tax  was  not 
only  irregular  but  void,  the  court,  in  the  lan- 
guage of  Mr,  JusHce  Field,  said: 

"Assuming  the  tax  to  be  illegal  and  void,  we 
do  not  think  any  ground  is  presented  by  the 
bill  Justifying  the  interposition  of  a  court  of 
equify  to  enjoin  its  collection.  The  illegality 
of  the  tax  and  the  threatened  sale  or  the 
shares  for  its  payment  constitute  of  themselves 
alone  no  ground  for  such  interposition.  There 
must  be  some  roecial  circumstances  attending 
a  threatened  injury  of  this  kind,  distinguishing 
it  from  a  common  trespass  and  bringing  the 
case  under  some  recognized  head  of  equity  iu- 
risdiction  before  the  preventive  remedy  of  in- 
junction can  be  invoked.  It  is  upon  taxation 
that  the  several  States  chiefly  rely  to  obtain  the 
means  to  carry  on  their  respective  governments; 
and  it  is  of  the  utmost  importance  to  aU  of  Uiem 
that  the  modes  adopted  to  enforce  the  taxes 
levied  should  be  interfered  with  as  little  as  pos- 
sible. Any  delay  in  the  proceedings  of  the  of- 
ficers upon  whom  the  duty  is  devdved  of  col- 
lecting the  taxes  majjr  derange  the  operations 
of  government,  and  thereby  cause  senous  det- 
riment to  the  publia  No  court  of  equity  will 
therefore  allow  its  injunction  to  issue  to  re- 
strain their  action,  except  where  it  may  be  neo- 
essafy  to  protect  the  rights  of  the  citizen  whose 
property  is  taxed,  and  ne  has  no  adequate  rem- 
edy by  the  ordinary  processes  of  the  law.  It 
must  appear  that  the  enforcement  of  the  tax 
would  lead  to  a  multiplicity  of  suits,  or  pro- 
duce irreparable  injury,  or,  where  the  property 
is  real  estate,  throw  a  cloud  upon  the  title  of 
the  complainant,  before  the  aid  of  a  court  of 
equity  can  be  invoked.  In  the  casea  where 
equity  has  interfered,  in  the  absence  of  these 
circumstances,  it  will  be  found,  upon  examin- 
ation, that  the  question  of  juri»iiction  was  not 
raised,  or  was  waived." 

The  opinion  contains  an  examination  of  the 
adjudged  cases,  by  which  the  proposition  is 
sustained,  in  one  dr  which,  that  of  Cook  County 
V.  Chicago,  eU,  R,  B.  Co,  ^  ViL  465,  the  gen- 
eral principle  is  well  stated  by  the  Supreme 
Court  of  Illinois,  namely:  "that  while  a  court 
of  equity  would  never  entertain  a  bill  to  restrain 
the  collection  of  a  tax,  except  in  cases  where 
the  tax  was  unauthorized  by  law,  or  where  it 
was  assessed  on  property  not  subject  to  taxation, 
it  had  never  held  that  jurisdiction  would  be 
taken  in  those  excepted  cases,  without  speciiJ 
circumstances  showing  that  the  collection  of 
the  tax  would  be  likely  to  produce  irreparable 
injury  or  cause  a  mulnplici^  of  suits." 

In  the  case  of  Hannewinkie  v.  Georietown,  16 
Wall  647  [82  U.  8.  bk.  21,  L.  ed.  281],  the 

Erindple  is  thus  stated:  "It  has  been  the  settled 
kw  of  the  country  for  a  great  many  years  that 
an  injunction  bill  to  resmdn  the  collection  of 
a  tax,  on  the  sole  ^und  of  illegality  of  the  tax, 
cannot  be  maintained.    There  must  be  an  alle- 
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gation  of  fraud,  that  it  creates  a  cloud  upon  the 
title,  that  there  is  apprehension  of  a  multiplicity 
of  suits,  or  some  cause  presenting  a  case  of 
equity  jurisdiction.  This  was  •^edaed  as  early 
as  the  days  of  Chancellor  Kent,  in  Mooers  v. 
Smedly,  6  Johns.  Ch.  28,  and  has  been  so  held 
from  Uiat  time  onward." 

In  the  State  Railroad  Tax  Cases,  92  XJ.  S. 
676,  618  [Bk.  28,  L.  ed.  668,  6781,  these  de- 
cisions are  reviewed  with  others,  and  the  whole 
question  very  fully  consiJered,  as  the  impor- 
tance of  the  cases  and  the  ability  of  the  counsel 
who  argued  them  required;  and  after  citing  the 
language  in  Doioe  v.  Chicago,  and  HannewtnJiUs 
V  Gea^fetawn,  the  court  adds:  "We  do  not  pro- 
pose to  lay  down  in  these  cases  any  absolute 
limitation  of  the  powers  of  a  court  of  equity  in 
restraining  the  collection  of  taxes;  but  iwe 
mav  say  mat  in  addition  to  illegality,  hardsliip 
or  Irregularity  the  case  must  be  Drought  wiibio 
some  of  the  recognized  foundations  oi  equitable 
lurisprudence,  and  that  mere  errors  or  excess 
in  \^uation  or  hardship  or  injustice  of  the  la'w, 
or  any  grievance  which  can  be  remedied  by  a 
suit  at  law,  either  before  or  after  payment  of 
the  taxes,  will  not  justify  a  court  of  eciuiiy  to 
interpose  by  injunction  to  stay  collection  of  a 
tax." 

An  intimation  in  the  opinion  in  that  case  to 
the  effect  that,  in  cases  of  taxes  assessed  by 
counties  towrj  or  cities,  a  more  liberal  use  of 
the  control  of  courts  of  equity  may  be  neces- 
sary, has  been  cited  in  the  brief  in  the  present 
case  as  affordinggrotmd  for  sustaining  the  in- 
junction here.  But  no  class  of  cases  was  there 
mentioned  as  justifying  this  interference,  and 
it  is  evident  that  the  mere  facts  that  the  tax  'was 
levied  by  a  local  corporate  body,  and  was  also 
illegal,  were  not  in  themselves  supposed  to  be 
sufficient;  for  the  cases  cited  in  the  sentences 
m^ecedin^  that  remark,  of  Doidm  v.  Chicago  and 
jSannewinMe  v.  OeorgeUnon,  Were  both  cases  of 
taxes  by  towns,  to  which  the  doctrine  of  tbe 
restricted  powers  of  a  court  of  equity  was  ap- 
plied. 

The  rule  against  the  interference  of  a  coart 
of  equitjr,  ana  the  exceptions  to  the  rule  are  re- 
stated with  careful  accuracy  in  the  verv  recent 
case  in  this  court  of  the  Union  Pacific  iiaiiwav 
Co.  ▼.  Cheyenne,  118  U.  8.  625  [Bk.  28,  Lu  cd, 
1101]. 

As  to  the  decisions  of  the  Supreme  Court  of 
Wisconsin,  its  language,  in  the  case  of  Qutnne^ 
V.  8tockbridge,dS  Wis.  505,  is  as  emphatic  as  that 
of  this  court  "The  complaint,"  says  the  court. 
"charges  the  seizure  of  certain  personal  prop- 
erty l^loneing  to  plaintiffs  by  tbe  treasurer, 
under  and  oy  virtue  of  the  warrant  for  tbe  coll 
lection  of  the  taxes,  and  asks  an  injunction  to 
prevent  the  treasurer  from  selling  tne  same.  It 
IS  well  settled,  in  this  court  at  least,  that  tbe 
writ  of  injunction  will  not  be  granted  for  sucb 
a  purpose,  and  that  the  illegal  seizure  and  threat 
of  the  officer  to  sell  tbe  goods  and  chattela  of 
the  plaintiff  constitute  no  grotmd  for  equitable 
interference."  In  the  case  of  Van  Cott  r.  B^p^r^ 
visore  of  Milwaukee  County,  18  Wis.  247,  whi^^ 
like  the  present  case,  was  a  bill  to  enjoin  the 
collection  of  a  tax  on  personal  property,  and  in 
nearly  every  other  respect  is  like  this,  excepa 
that  the  Ck>unty  of  Milwaukee  was  dedteadant 
there,  and  here  it  is  the  City,  the  same  c«>urt 
gave  tbe  reasons  for  the  rule  adopted  by  it  lo 
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tefenowioglttigaage:  "Our  reasons,  in  brief , 
Mc  ttaft  bj  the  wrong  snch  as  is  complained 
ti  tet  no  irrqMtfmble  mischief  is  threatened, 
wdoad  is  thrown  over  the  title  to  real  estate, 
vlich  t  court  of  eqnitT  may  be  called  upon  to 
RBOfe,  and  the  plainoff  has  an  ample  remedy 
«  kv.    To  say  nothing  of  the  special  remedies 
gNtn  by  statute,  which  with  diligence  and  at- 
f      ntkn  on  tfie  part  of  the  taxpayer  will  always 
pnvc  eflectuat  and  nothing  of  the  remedies  by 
mUtfori,  wumdamus,  prohiDition,  etc.,  as  here- 
tofore spotted  in  such  cases,  it  seems  to  us  that 
Ike  Roiedy  by  action  against  the  assessors  in 
tmm  wben  they  exceed  their  jurisdiction,  and 
te  right  whidi  the  party  always  has  to  recover 
ksck  cbe  money  paid  for  taxes  iDeeally  im- 
pond,  if  collected  by  distress  and  sale  of  his 
fDodi,  or  if,  upon  levying  a  warrant,  he  pays 
10  mrt  his  property,  constitute  a  complete  an- 
U>  the  application  of  a  court  of  equity  to 
or  prevent  the  collection."    It  is  men 
diat  the  corporation  being  liable  in  an 
•otfoo  Id  recover  biu;k  the  tax  wrons^fully  ex- 
idsd,  the  return  of  this  sum  is,  both  mlaw  and 
Vjfj,  fun  oompensation. 

Then  is  Clothing  to  take  the  case  before  us 
MS  of  theprindple  here  laid  down;  and  the  de- 
(MoQ  of  liie  hii^est  court  of  Wisconsin,  tlu.t 
the  itaedy  at  law  is  ample,  must  command  our 


i<vect. 
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the  blest  case  in  Michigan,  Taungbloodv, 
&dm,  81  Mich.  407.  Cooiey,  Juitiee,  says:  "It 
VM  dedded  at  an  early  day  in  this  State  that 
«9iitj  had  DO  Jurisdiction  to  restrain  the  col- 
iKtioe  of  apenooal  tax,  even  conceding  it  to 
bt  fflepJ,  toe  ordinary  legal  remedies  beinff 
pk  Sor  the  party's  protection,''  citing  WU- 
V.  Iktftni,  2  Itich.  500,  and  Henry  v. 
gnyri,  20  Midi.  68.  He  also  shows  by  ad- 
omI  citatk>n8  that  the  same  prindple  has 
in  the  courts  of  Jiussachus^ts, 


HsBpahire,OoDnecticut,Galifomia,  North 
Cbofaa,  Rhode  Ishmd,  Ohio,  Mlvourl,  New 
T«ik  sad  Marybnd.  s 

b  the  caae  before  us  we  see  no  n«son  for  de- 
rrtag  from  the  settled  doctrine  buih  of  this 
oovt  and  of  the  Supreme  Court  of  Wisconsin. 
TWbs  fa  nothing  here  presenteil  whidi  brings 
te  esse  onder  any  of  the  recognized  ueads  of 
ifaily  JgrfadSction,  and  the  mischiefs  whidi 
■■t  atiend  the  exorcise  of  the  right  to  contest 
fa  te  courts  of  eonity  eveiy  tax  which  is  as- 
■Eisd  10  be  illegal  or  unauthorized,  are  too 
■KfaoB  to  juecify  any  sodi  departure. 

AfMiiwjs  on  whief.  the  fudga  qf  ths  (Hr- 
«itf  Cbmrt  diwided  i$,  therefore,  answered  in  the 
wmd  me  that  eour*  hoe  no  equitable  Ju- 
im  the  earn,  ite  decree  ie  reeereed  and 
with  direeHoneto  diemiee  the 
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HERMAN  PRBSSER,  Ptff.  in  Err., 

PEOPLE  OP  THE  STATE  OP  ILLINOia 

(8ee  8.  C  Beporter^s  ed.  282-200.) 

Chnetitutional  lovh-vaUdity  ofiheMHitary  Code 
qf  lUino%e—<' Aietruction  qf, 

1.  Statutes  must  be  Interpreted,  tf  possible,  so  as 
to  make  them  oonsisteut  with  the  Ck>Dstitution  and 
the  paramount  law. 

2.  Statutes  that  are  constttutional  In  part  only 
will  be  upheld  so  far  as  they  are  not  in  conflict  with 
the  Constitution,  provided  the  parts  are  separable. 

8.  GThe  States  have  the  power  to  control  and  regu- 
late the  orsranization,  drilling  and  parading  of 
militarv  bodies  and  associations,  except  whenlhey 
are  authorized  by  the  militia  laws  of  the  United 
Stat(«. 

L  The  Second  Amendment  to  the  Constitution  is 
a  limitation  only  upon  the  power  of  Comrress  and 
the  National  Government,  and  not  upon  that  of  the 
States. 

&  Citisens  of  the  United  States  have  no  right  to 
associate  together  to  drill  or  parade  with  arms4nde- 
pendent  of  any  Act  of  Congress  or  State  law.  within 
the  protection  of  the  first  section  of  the  Fourteenth 
Amendment  to  the  Constitution. 

e.  The  fifth  and  sixth  sections  of  article  XI.  of  the 
Military  Codr>  of  Illinois,  which  forbids  bodies  of 
men  to  associate  together  as  military  organizations, 
or  to  drill  or  parade  with  arms  in  dties  and  towns 
unless  authorized  by  law,  are  not  in  conflict  with 
the  Constitution  of  the  United  States. 

[No.  mi 
Argued  Not,  t3,$4, 1885,    Decided  Jan.  4, 1886. 

PT  ERROR  to  the  Supreme  Oourt  of  the  State 
of  nUnois. 

The  history  and  facts  of  the  case  appear  In 
the  opinion  of  the  court. 

Meeere.  Allen  C.  Storjr  and  Lj^man 
TrumbuU,  for  plaintiff  in  error: 

The  Act  in  question  is  indirect  conflict  with 
subdivisions  12, 14, 16, 16  and  18  of  section  8, 
artide  1  of  the  Federal  Constitution,  and  the 
various  Acts  of  Congress  upon  the  subject  of 
"militia." 

Houston  V.  Moore,  6  Wheat.  1(18  U.  S.  bk. 
^L.ed.  miOibboney.  Ogden, 9  Wheet  209 {22 
U.  8.  bk.  6,  L.  ed.  78)  Paseenoer  Caeee,  7How. 
888  (48  U.  8.  bk.  12,  L.  ed.  7^  Hannibal  dr 
8t.  J.  R.  R.  Co.  V.  JTtism,  95U.  8.  466  (Bk.  24, 
L.  ed.  627);  MeOuUoeh  v.  Maryland,  4  Wheat. 
816  (17  U.S.bk.  4,L.  ed.679);  Bturgee  v.  Orownin- 
«ftis»,4Wheat.l22(17U.8.bk.4,L.ed.629);8tory, 
Const,  sec.  1208;  Opiidons  of  Justices,  14  Gray, 
614;  MeOalFe  Que,  6  Phil.  Rep.  259;  Cooley, 
Const.  Urn.  177.  n..  178, 179;  U.  8.  v.  CruOc- 
•hank,  92  U.  8.  552  (Bk.  28,  L.  ed.  691);  PeopU 
V.  Cooper,  88  IlL  685;  Livingeton  v.  Van  Ingen, 

9  Johns.  607;  Oilman  v.  PhiladelMa,  8  Wall. 
718  (70  U.  8.  bk.  18,  L.  ed.  96);  Martin  v.  MoU^ 
12  Wheat  19  (26  U.  8.  bk.  6,  L.  ed.  687). 

It  is  also  in  conflict  with  subdivision  8,  sec> 
tion  10,  art  1,  Pederal  Constitution. 

Cases  above  died;  Luther  v.  Borden,  7  How. 
1  (48  U.  8.  bk.  12,  L.  ed.  581):  MiUer.  Martin. 

10  Johns.  7;  OrandaU  v.  Neeada,  6  Wall.  85 
(78  U.  8.  bk.  18,  L.  ed.  745);  Texae  v.  WhiU,  7 
WaU.  700  (74  U.  8.  bk.  19.  L.  ed.  227);  Green  v. 
Biddle,  8  Wheat  1  (21  U.  8.  bk.  6,  L.  ed.  647); 
PboUY.  Fleeger,  11  Pet  185 (86  U.  8.  bk.9.L. 
ed.  680). 

It  is  also  in  conflict  with  article  11,  amend- 
ments to  Pederal  Constitution. 
See  uutborities  first  above  dted. 
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It  is  also  in  conflict  with  the  Fourteenth 
A^mendment  to  the  Federal  Constitution. 

dlaught&r-House  Cases,  16  Wall.  74  (88  U.  8. 
bk.  21.  L,  ed.  408);  U,  8.  v.  Cruikshank,  92  U. 
8.  643  (Bk.  28,  L.  ed.  588);  Ward  v.  Maryland, 
12  Wall.  480  (79  U.  8.  bk.  20,  L.  ed.  452); 
CrandaU  v.  Nefoada,  6  WalL  49  (78  U.  8.  bk. 
18,  L.  ed.  749);  Lemmon  v.  PeopU,  20  N.  Y. 
607;  WiUard  v.PeopUA  8cam.461;  DredSooii  y. 
8an4fi/rd,  19  How.  580  (60  U.  8.  bk.  15,  L.  ed. 
778).  . 

It  iB  also  in  conflict  with  subdiTidon  8,  g  9, 
art.  1,  Fed.  Const. 

Caldtr  V.  BuU,  8  DaU.  890(1  U.  8.  bk.  1,  L. 
ed.  650);  FUtehr  v.  Pwk,  6  Cranch,  87  (10  U. 
8.  bk.  8,  L.  ed.  162);  Oummings  v.  Missouri,  4 
Wall.  277(71  U.  8.  bk.  18,  L.  ed.  856);  8fiem(vrd 
V.  P&>ple,  25  N.  Y.  406;  Lapeyre  v.  U.  S,  17 
Wall.  206  (84  U.  8.  bk.  21,  L.  ed.  610);  Carpcn- 
ter  V.  Pennsylvania,  17  flow.  456  (58  U.  8.  bk. 
15,  L.  ed.  127);  Ex  Parte  Garland.  4  WvV  8-3 
(71  U.  8.  bk.  18,  L.  ed.  866). 

The  power  of  arming,  organizing  and  dis- 
ciplining the  militia,  being  confided  by  the  Con- 
stitution to  Congress,  when  Congress  acts  upon 
the  subject  and  passes  a  law  to  carry  into  effect 
the  constitutional  provision,  such  action  ex- 
cludes the  power  oi  legislation  by  the  States  on 
the  same  subiect  Congress  haiB  exercised  its 
functions  ana  covered,  so  far  as  it  deemed  ex- 
pedient, the  ground  assigned  to  it  by  the  Con- 
^tution. 

Act  of  May  8, 1792,  1  8tat.  at  L.  271,  R  8. 
$1625  et  seq.;Hou9ton  v.  Moore,  5  Wheat.  24  (18 
U .  8.  bk.  5,  L.  ed.  24).  There  is  nothing  hi  the 
case  of  Sturges  v.  Orowningsfiield,  in  coDflict 
with  this  doctrine. 

The  Fourteenth  Amendment  makes  all  per- 
sons bom  or  naturalized  in  the  United  States 
citizens  of  the  United  States  and  of  the  State 
wherein  they  reside,  and  then  declares  that  no 
State  shaU  make  any  law  which  shall  abridge 
the  privileges  and  immunities  of  citizens  of  the 
United  States.  The  citizen  has  secured  to  him 
the  right  to  keep  and  bear  arms  as  part  of  the 
militia  which  CoDcpress  has  the  right  to  organ- 
ize, and  to  arm  and  drill  in  companies. 

U,  8,  ▼.  Oruikshoink,  92  U.  8.  552  (Bk.  28,  L. 
ed.  591). 

The  organization  of  the  Illinois  National 
Guard,  provided  for  by  the  Illinois  Code,  does 
not  conform  to  the  Act  of  Congress.  It  does 
not  constitute  any  part  of  the  militia  upon 
which  the  president  may  call  to  enforce  the 
laws  of  the  United  States,  when  resisted  by 
combinations  too  powerful  to  be  overcome  by 
the  ordinary  course  of  Judicial  proceedings. 

Act,  Feb.  28,  1795;  1  Stat  at  L.  424;  ^  R 
8§  5298,  5299 

It  is  purely  a  state  force,  sworn  to  serve  the 
State  in  its  military  service,  subject  at  all  times 
to  the  orden  of  the  Gbvemor,  prohibited  from 
leaving  the  State  without  his  consent  under  a 
penalty;  and,  so  far  from  being  a  part  of  the 
militia  organized  in  pursuanci:  of  the  Act  of 
Congress,  the  Illinois  National  Guard,  in  its 
orgiudzadon,  arming,  and  the  purpose  for  which 
it  18  omtnized,  contravenes  the  spirit  and  in- 
ten'.  01  the  national  Act,  and  if  permitted  to 
stand,  it  prevents  the  organization,  arming  and 
disciplining  of  all  the  male  citizens  of  the  State 
as  Congress  has  prescribed. 

«16 


Mr.  Geori^  Hontt  AUy-Oen.  of  lUmois, 
for  defendants  in  error: 

The  Federal  Constitution  does  not  take  from 
a  State  its  riffht  to  call  out  the  militia  for  any 
or  all  lawful  purposes  for  its  own  protection 
and  preservation.  Without  depriving  a  State 
of  any  rights,  it  vests  in  Congress  the  power  to 
provide  for  using  the  militia  for  the  purposes 
therein  enumerated  and  none  other. 

The  power  o^  the  State  to  provide  for  the  or- 
ganization of  its  own  militia  is  not  derived  from 
the  Constitution  of  the  United  States.  The 
power  existed  and  was  exerdaed  before  the 
adoption  of  the  Constitution;  and  its  exercise 
by  tne  States  is  not  prohibited  by  that  instru- 
ment. It  is  otXj  su<di  legislation  as  is  repug- 
nant to  the  authority  of  Congres  that  must 
give  way,  even  when  the  authority  conferred 
upon  Congress  is  being  exercised. 

Oilman  v.  Philad^Mia,  8  Wall.  718  (70  U. 
8.  bk.  18,  L.  ed.  96);  Livingston  v.  Van  Tntjen,  9 
Johns.  566;  Sturges  v.  OrowninahiM,  4  Wheat, 
122  (17  U.  8.  bk.  4,  L.  ed.  629);  Blanekard  v. 
Russell,  18  Mass.  1. 

The  right  of  the  people  to  assemble  even  for 
a  lawful  purpose  is  not  sucii  a  right  as  it  is  the 
duty  of  the  general  goverm^ent  to  oiforce. 

&.  8,  V.  Oruikshank,  92  U.  8.  542  (Bk.  28,  L. 
ed.  588).  See  Dunne  v.  People,  94  IlL  120. 

The  Act  is  purely  a  police  regulation  enacted 
in  the  interest  of  the  public  peace  and  good  or- 
der. The  ri^t  of  a  State  to  provide  against 
unlawful  assemblies  has  never  been  questumed. 

K  W.  Fertilizing  Co.  v.  Hyde  Park^  IlL 
684;  LaJcetiew  v.  Rose  HOI  Cem.  Ob.  70  IlL  191; 
Galena  A  C.  U.R.R.  Co,  Y.DiU,  22 IlL  964;  Sams 
V.  Appldnf,  28  DL  288. 

Mr.  Justice  Woods  delivered  the  Of^nion  of 
the  court: 

Herman  Presser,  the  plaintiff  In  error,  wm 
indicted  on  September  24, 1879,  hi  the  Oiminal 
Court  of  Cook  County,  Ulinois,  for  a  violation 
of  the  following  sections  of  article  XL  of  tlie 
Militaiy  Code  of  that  State: 

'  'Sec.  5.  It  shall  not  be  lawful  for  any  bodr  of 
men  whatever,  other  than  the  regular  organized 
volunteer  militia  of  this  State,  and  the  troopa 
of  the  United  States,  to  associate  themselves  to 
gether  as  a  militair  company  or  organization, 
or  to  driU  or  paraae  with  arms  in  any  cttv  or 
town  of  this  btate,  without  the  license  of  tlie 
Gbvemor  thereof,  which  b'cense  siay  at  any  time 
be  revoked:  Arid  nrotided  further,  that  studentat 
in    educational   institutions,    where    military 
science  is  a  part  of  the  course  of  instruction, 
mav,  with  the  consent  of  the  Qovemor,  drill 
and  parade  with  arms  in  public,  under  the  su- 
perintCDdence  of  their  instructors,  and  niajr 
take  part  in  any  regimental  or  brigade  encamps 
ment,  under  command  of  their  military*  in- 
structor; and  while  so  encamped  diall  be  gov^ 
emed  bv  the  provisions  of  this  Act  They  Miall 
be  entitled  onlv  to  transportation  and  6ubsi»~ 
tence,  and  shaU  report  and  be  subject  to  tb^ 
commandant  of  such  encampment;  PtotuUd^ 
That  nothing  herein  oontamed  shall  be  oot*^* 
strued  so  as  to  prevent  benevolent  or  soda!  or>^ 
ganizations  from  wearing  swords. 

Sec.  6.  Whoever  offends  against  the  pn>^ 
visions  of  the  preceding  section,  or  belongs  tc^ 
or  parades  with  any  such  unauthorized  Sod 

lieu. 
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MB  with  tnns  shall  be  punished  bj  a  fine 
eaeeedlDg  the  sum  of  $10»  or  bj  imprison- 
in  tiie  oommon  lail  for  a  term  not  exceed- 
six  months,  or  both."    Laws  of  1879,  page 


TIh  indictment  charged  in  sobstance  that 
PresKT,  on  September  i%  1879,  in  the  ooonty 
ef  Cook,  in  the  State  of  lUhiois,  "did  unlaw- 
fnllf  bdoog  to,  and  did  parade  and  drill  in  the 
Ctof  of  Chkago  with  an  onauthorized  body  of 
men  with  arms,  who  liad  associated  themsdyes 
mgidni  as  a  military  company  and  organiza- 
tiM.  without  haying  a  license  nom  the  ffoyem- 
st;  and  not  being  a  part  of,  or  belon^ng  to, 
*tte  rcgnlar  organized  yolunteer  militia'  of  the 
flMe  A  mnols,  or  the  troops  of  the  United 


A  Bodoo  to  quash  the  indictment  was  oye^ 
raledL     Ptviser  then  i>leaded  not  guilty,  and 
hoCh  paitSes  haying  waiyed  a  Juiy  the  case  was 
ttied  Df  the  court,  whidi  found  Presser  guilty 
'  him  to  pay  a  fine  of  $10. 
The  bin  of  exceptions  taken  upon  the  trial 
t  oat  an  the  eyidence,  from  which  it  appeared 
_ial  Premer  was  thirty-one  years  old,  a  citizen 
«r  the  United  States  and  of  the  State  of  niinois, 
sad  a  Toter;  that  he  belonfl;ed  to  a  society  called 
the  Lakr  wui  W^^  Verein,  a  corporation  or- 
AprU  16,  1876,  in  due  form,  under 
S2.  Beyised  Statutes  of  Dlinois,  called 
Incorporation  Laws  of  Illinois,  "for 
as  expressed  by  its  certificate  of 
*'of   improying  the  mental   and 
bodily  onodltioii  of  its  members,  so  as  to  qualify 
ftoi  for  Ae  duties  of  citizens  of  a  republic, 
hi  memben  afaaU  therefore  obtain,  in  the  meet- 
la^  ci  the  aasodation,  a  knowledge  of  our 
political  economy,  and  shSl  also  be 
i  m  military  and  gymnastic  exercises;" 
%  In  December,  1879,  marched  at 
te  he&i  of  aaSd  company,  about  four  hundred 
fa  nDmher,  in  the  streets  of  the  City  of  Ohi- 
i»  ht  riding  on  horseback  and  in  command ; 
the  oompnny  was  armed  with  rifles  and 
t  toiaer  with  a  cayalry  sword:  that  the  com- 
pany liad  no  license  from  the  Ctoyemor  of  Illi- 
•ail  to  driU  or  parade  as  a  part  of  the  militia 
«f  the  Stale,  um  was  not  a  part  of  the  regular 
sifauiigd  ninitia  of  the  State,  nor  a  part  of  the 
ttnops  of  the  United  States,  and  had  no  organi- 
ntder  the  militia  law  of  the  United 
The  eridence  showed  no  other  facts. 
were  rescryed  to  the  rulhig  of  the 
the  motion  to  quash  the  indictment, 
t»  the  #y^»«*g  of  guilty,  and  to  the  Judgment 
tktnam.    The  case  was  taken  to  the  Supreme 
Owt  ai  TUf**^^**,   where  the  Judgment  was 
gfcMed.  Theieupon  Presser  brought  the  pres- 
«s  vrit  ai  error  for  a  reyiew  of  the  Judgment 

of  the  plaintiff  in  error  in  this 
that  the  entire  statute  under  which 


inyalid  and  yoid,  be- 

tlie  exercise  of  a  power 

of  nUnois  forbidden  to  the 

Constitotion  of  the  United  States. 

of  the  Oonstitntion  of  the  United 

to  in  the  assignments  of  error, 

^^,^  &   'The  Congress  shall  haye 

«  Tto  raise  and  support  armies.  **  * 

nrforcAlUng  forth  toe  militia  to  execute 

oC  tfao  Unfoo.  suppress  insurrections 


and  repel  inyasions.  To  proyide  for  organiz- 
ing, arminr  and  disciplining  the  militia,  and 
for  goyemlng  such  part  of  them  as  may  be  em- 
ployed in  the  seryice  of  the  United  States,  lo- 
serying  to  the  States,  respectiyely,  the  appoint- 
ment of  the  ofllcers  and  the  authority  of  train- 
hig  the  militia,  according  to  the  disdpline  pre- 
scribed by  Congress.  To  make  all  laws  which 
shall  be  necessary  and  proper,  for  carrying  into 
execution  the  foregoing  powers,"  etc. 

Art  I.  sec.  10.  *'lM0  State  shall,  without 
the  consent  of  Congress,  keep  troops  *  *  *  in 
time  of  peace." 

Art  II.  of  Amendments.  "A  well  regulated 
militia  being  necessary  to  the  security  of  a  free 
State,  the  right  of  the  people  to  keep  and  bear 
arms  shall  not  be  infringed." 

The  plaintiff  in  error  also  contended  that  the 
enactment  of  the  fifth  and  sixth  sections  of 
article  XI.  of  the  Military  Code  was  forbidden 
by  subdiyidon  B  of  section  9,  art  I,  which  de-  [261] 
Clares  "No  bill  of  attainder  or  ex pifitfaetolBLW 
shall  be  passed,"  and  by  article  XIY.  of 
Amendments,  which  proyldes  that  '*No  StaCe 
shall  make  or  enforce  any  law  which  shall 
abridge  the  priyileges  or  immunities  of  citizens 
of  the  Unitea  States;  nor  shall  any  State  de- 
priye  any  person  of  life,  liberty  or  property 
without  due  process  of  law.' 

The  first  contention  of  counsel  for  plaintiff 
in  error  is  that  the  Congress  of  the  United 
States  haying,  by  yirtue  of  the  provisions  of 
article  I,  section  8,  aboye  quoted,  passed  the 
Act  of  May  8,  1792.  entitled  "An  Act  More 
Effectually  to  Provide  for  the  National  De- 
fense by  Establishing  an  Uniform  Militia 
Throughout  the  United  States,"  (1  Stat  at  L. 
271,)  the  Act  of  February  28,  1795,  "  To  Pro- 
vide  for  Calling  Forth  the  Militia  to  Execute 
the  Laws  of  the  Union,  Suppress  Insurrections, 
and  Repel  Invasions,"  (1  Stat  at  L.  424,)  and 
the  Act  of  July  22, 1861,  "To  Authorize  The 
Employment  of  Volunteers  to  Aid  in  Enforc- 
ing the  Laws  and  Protecting  Public  Property," 
(12  Stat,  at  L.  268.)  and  other  subsequent  Acts, 
now  forming  'Title  XVI.,  The  Militia,"  of 
the  Revised  Statutes  of  the  United  States,  the 
Legislature  of  Dlinois  had  no  power  to  pass  the 
Act  approved  May  28, 1879,  '^To  Provide  for 
the  Organization  of  the  State  Militia,  entitled 
the  Military  Code  of  Illinois,"  under  the  pro- 
visions of  which  (sections  5  and  6  of  article 
XL)  the  plaintiff  in  error  was  indicted. 

Tlie  argument  in  support  of  this  contention 
is  that  Uie  power  of  organizing,  arming  and 
disciplining  the  militia  being  confided  by  the 
Constitution  to  Congress,  when  it  acts  upon 
the  subject  and  passes  a  law  to  carry  into  ef- 
fect the  constitutional  provision,  such  action 
excludes  the  power  of  legislation  by  the  State 
on  the  same  subject 

It  is  further  argued  that  the  whole  scope  and 
object  of  the  Military  Code  of  Illinois  is  in  con- 
flict with  that  of  the  law  of  Congress.  It  is 
said  that  the  object  of  the  Act  of  Congress  is 
to  provide  for  organizing,  arming  and  disci- 

S lining  all  the  able-bodied  male  citizens  of  the 
tates  respectively,  between  certain  ages,  that 
they  may  be  reaay  at  all  times  to  respond  to 
the  call  of  the  nation  to  enforce  its  laws,  sup- 
press insurrection  and  repel  invasion  and  there-  ,.^oi 
by  avoid  the  necessity  for  maintaining  a  large  1*021 
ft^nfUng  army,  with  which  liberty  can  nevet 
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be  safe;  and  that  OD  the  other  hand,  the  effect  if 
not  object  of  the  Illinois  Statute  is  to  prevent 
such  organizingf  aiming  and  disciplining  of 
themilina. 

The  plaintiff  in  enor  insists  that  the  Act  of 
Congress  requires  absolutely  all  able  bodied 
citizens  of  Uie  State,  between  certain  ages,  to 
be  enrolled  in  the.militia;  that  the  Act  of  JQli- 
nois  makes  the  enrollment  depeodent  on  the 
necessity  for  the  use  of  troops  to  execute  the 
laws  ana  suppress  insurrections,  and  then  leayes 
it  discretionaiy  with  the  Goyemor  by  procla- 
mation to  require  such  enrollment;  that  me  Act 
of  Ck>ngress  requires  the  entire  enrolled  militia 
of  the  State,  with  a  few  exemptions  made  by  it 
and  which  may  be  made  by  state  laws,  to  be 
formed  into  companies,  battalions,  regiments, 
brigades  and  diyimons;  that  every  man  shaUbe 
armed  and  supplied  with  ammunition;  pro- 
vides a  system  of  discipline  and  field  exerdses 
for  compajiies,  r^iiments,  etc.,  and  subjects 
the  entire  militia  of  the  State  to  the  call  of  the 
President  to  enforce  the  laws,  suppress  insur- 
itK^on,  or  r^>el  invasion;  and  provides  for  the 
punishment  of  the  militia  oflicers  and  men  ^ho 
refuse  obedience  to  his  orders.  On  the  oUier 
hand,  it  is  said  that  the  state  law  makes  it  unlaw- 
ful for  any  of  its  able  bodied  citizens,  except 
eight  thousand,  called  the  Illinois  l^ational 
Guard,  to  associate  themselves  together  as  a 
militaiy  company,  or  to  drill  or  parade  with 
arms  without  the  license  of  the  Governor,  and 
declares  that  no  military  company  shall  leave 
the  State  with  arms  and  eqmpments  without 
his  consent;  that  even  the  eight  thousand  men 
styled  the  Illinois  National  Guard  are  not  en- 
rolled or  organized  as  required  by  the  Act  of 
Ckmmss,  nor  are  they  subject  to  the  call  of 
tiie  rreddent,  but  they  constitute  a  military 
iforce,  sworn  to  serve  in  the  military  service  m 
the  State,  to  obey  the  orders  of  the  Governor, 
and  not  to  leave  the  State  without  his  consent; 
and  that,  if  the  state  Act  if  valid,  the  national 
Act  providing  for  orsanizing,  arming  and  dis- 
ciplining the  militia  Ib  of  no  lorce  in  the  State 
of  lUinoiB,  for  the  Illinois  Act,  so  far  from  be- 
ing in  harmony  with  the  Act  of  Ck>ngress,  is 
an  insurmountable  obstacle  to  its  execution. 
[263]  We  have  not  found  it  necessary  to  consider 
or  decide  the  question  thus  raised,  as  to  tlie 
validity  of  the  enthre  Military  CMe  of  Illinois; 
for,  in  our  opinion,  the  sections  under  which 
the  plaintiff  in  error  was  convicted  may  be 
valid,  even  if  the  other  sections  of  the  Act 
were  invalid.  For  it  is  a  settled  rule  "that 
statutes  that  are  constitutional  in  part  only  will 
be  upheld  so  far  as  they  are  not  in  conflict  with 
the  Constitution,  provided  the  allowed  and  pro- 
hibited parts  are  separable."  P^teket  Oo.  v. 
Keokuk,  95  U.  S.  80  [Bk.  24,  L.  ed.  8771:  Bm- 
niman'i  (Jam,  and  Unity  v.  Burrage,  108  U.  S. 
717, 459  [Bk.26.  L.ed.  604. 409].  See  also  Tradd- 
Mark  Oase$,  100  U.  S.  82  [Bk.  26,  L.  ed.  650]. 

We  are  of  opinion  that  this  rule  is  appli- 
cable in  this  case.  The  first  two  sections  of 
article  I.  of  the  Military  Code  provide  that  all 
able  bodied  male  citizens  of  the  State  between 
the  ages  of  eighteen  and  forty-five  years,  ex- 
cept those  exempted,  shall  be  subject  to  mili- 
tary duty,  and  be  designated  the  "Illinois  State 
Militia,  and  declare  how  they  shall  be  enrolled 
and  under  what  circumstauces.  The  roddue 
of  the  Code,  except  the  two  sections  on  which 


the  indictment  affainst  the  plaintiff  In  enor  li 
based,  provides  for  a  volunteer  active  militia, 
to  consist  of  not  mora  than  eight  thousand  of- 
ficers and  men;  declares  how  ft  shall  be  enlisted 
and  brigaded,  and  the  terin  of  service  of  itsof-  - 
ficers  and  men;  provides  for  brigade  eenen^ 
and  their  staffs,  for  the  organization  cuT  the  re- 
quisite battalions  and  companies  and  the  eleo- 
aon  of  company  ofllcers;  provides  for  inspec- 
tions, paraaesy  and  eocampments,  arms  and 
armories,    rifle   practice  and  courtsmartial; 
provides  for  the  pay  of  the  ofllcers  and  msn, 
for  medical  service,  regimental  bands,  books  of 
instruction  and  maps;  contains  provisions  for 
levying  and  ooUecting  a  military  fund  by  taxa- 
tion, and  directs  how  it  shaU  be  expended;  and 
appropriates  $36,000  out  of  the  treasury,  in  ad- 
vance of  the  collection  of  the  militarv  fond, 
to  be  used  for  the  purposes  qwdfied  in  the 
HlUtaryCode. 

It  is  plain  from  this  statement  of  the  sub- 
stance of  the  Military  Code  that  the  two  sec- 
tions upon  which  the  indictment  against  the 
plaintiff  in  error  Is  based  may  be  separated 
from  the  residue  of  the  Code  iod  stand  upon 
their  own  independent  provisions.    These  sec- 
tions mieht  have  been  left  out  of  the  Militazy 
Code  and  put  in  an  Act  by  themselves,  and  tiie 
Act  thus  constituted,  and  the  residue  of  the 
Military  Code,  wotdd  have  been  coherent  and 
sensible  Acts.    If  it  be  conceded  that  the  en- 
thre Military  Code,  except  these  sections,  is  un- 
constitutional and  invalid,  for  the  reasons  ste- 
ted  by  the  plaintiff  in  error,  these  sections  are 
separable  and,  put  in  an  Act  by  themselves, 
could  not  be  considered  as  forbidden  by  the 
clauses  of  Uie  Constitution  having  reference  to 
the  militia,  or  to  the  clause  forbidding  the 
States,  without  the  consent  of  Congress,   to 
keep  troops  in  time  of  peace.    There  u  noauch 
connection  between  the  sections  ^^ich  prohibit 
any  body  of  men,  other  than  the  oreaiiixed 
militia  of  the  State  and  the  trocMps  of  the  United 
States,  from  assodating  as  a  militaiy  company 
and  drilling  with  arms  in  any  dtj  or  town  of 
the  State,  and  the  sections  whicn  provide  for 
the  enrollment  and  organization  of  the  State 
militia,  as  makes  it  impossible  to  declare  one 
without  declaring  both  invalid. 

This  view  disposes  of  the  objection  to  the 
Judgment  of  the  Suineme  Court  of  Dlinois, 
which  Judgment  was  in  effect  that  the  lQg:iala- 
tion  on  which  the  indictment  is  based  is  not 
invalid  by  reason  of  the  provisions  of  the  Coo* 
stitution  of  the  United  States,  which  vest  Oon> 
gress  with  power  to  raise  and  support  armies, 
and  to  pro^de  for  calling  out,  organizing,  arm- 
ing and  disciplining  the  militia,  and  governing 
such  part  of  them  as  may  be  employed  in  the 
service  of  the  United  States,  and  that  provision 
which  declares  that  "no  State  shall  without 
the  consent  of  Congress  *  *  *  keep  troope 
•  ♦  •  in  time  of  peace." 

We  are  next  to  inquire  whether  the  6th  and 
6th  sections  of  article  XL  of  the  lOlitary  Code 
are  in  violation  of  the  other  provisiona  of  the 
Constitution  of  the  United  States  relied  on  by 
the  plaintiff  in  error.  The  first  of  these  is  the 
Second  Amendment,  which  declares:  "A. 
well  regulated  militia  being  necessary  to  tl^e 
security  of  a  free  State,  the  ri^t  of  the  people 
to  keep  and  bear  arms  shaU  not  be  infrini^ea.'* 

We  think  it  clear  that  the  sections  under 
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ifliich  only  forUd  bodies  of  men  to 
together  ts  military  organizations,  or 
to  drill  or  parade  with  aims  in  cities  and  towns 
oale«  authorised  by  law,  do  not  infringe  the 
fight  of  the  people  to  keep  and  bear  arms.  But 
a  luociiiiiTe  answer  to  the  contention  that  this 
■iPfBdment  prohibits  thel^;i8lation  in  qnestiofi 
Bet  in  the  net  that  the  amendment  is  a  Ikplta- 
tkm  only  upon  the  power  of  CoDgcals  ana  the 
NstioDa]  GoTemment,  and  no^H  that  of  the 
Stalea  It  was  so  held  bytliM  ift  i  in  the  case 
of  UMiied  8tate$  ▼.  Cn^mfM,  92  U.  8.  642 
fBk.  86,  L.  ed.  688],  l^^ch  the  Chi^  Jvs- 
tift.  in  ddirei^^he  Judgment  of  the  court, 
nid,  that  thd^ight  of  the  people  to  keep  and 
"ii  not  a  ririit  granted  l^  the  Con- 
Neither  is  it  in  any  manner  depend- 
opoB  that  instrument  The  Second  Amend- 
res  that  it  shall  not  be  infringed;  but 
this,  aa  haa  been  seen,  means  no  more  than  that 
it  shaD  not  be  infringed  by  Congress.  This  is 
ooe  of  the  Amendments  that  has  no  other  effect 
ihatt  to  restrict  the  powers  of  the  National  Gov- 
leaTlng  the  people  to  look  for  their 
i  axaiost  any  Tidation  l^  their  fellow 
of  t£e  rMits  it  reoognixes  to  what  is 
calM  in  JSim  fartrw.  MOn,  ll  Pet  189  [86  U. 
8l  bk.  f  ,  L.  ed.  6621,  the  "powers  which  relate 
•o  ■siety  municipal  legisIatio&,  or  what  was 
properly  called  internal  police,' 
~  or  restrained'  by  the  Constitu- 
of  the  United  States."  SeealBoJS^irremv. 
7  FM.  248  [88  U.  a  bk.  8,  L.  ed. 
ta];  #ba  T.  Okio,  6  How.  410  [46  U.  S.  bk.  12, 
L  ed.  tVSl;  lStUeMlT.Chmm&nwealth,lWtiXl 
an  [74  U.  &  Ml  19,  L.  ed.  8241;  Jaekion  ▼. 
VME,  8  Cow.  819;  OammamoeamT,  Pureha$e, 
t  Pick.  aizUfUUd  8taU$  ▼.  CmMharOc,  1 
Woods,  WBiJhHk  (kurottnay,  Neumm,  6  Ired. 

fiAriL.466. 

It  fa  qedoabtadly  true  that  all  citizens  capa- 
ble of  beariiig  aims  constitute  the  reserved  miui- 

fe  militfa  of  the  United  States 
M  of  the  States;  and,  in  view  of  this 
of  ttie  General  Goremment,  as  well 
m  of  ftaceoenl  powers,  the  States  cannot,  eren 
lifte  tSe  cotislitutional  prorision  in  questioii 
•at  or  Tlerw,  ptrohihit  the  people  from  keeping 
g  anas,  so  as  to  di^re  the  tJnited 
of  nor  rii^tf nl  resource  for  maintain- 
pobBe  security,  and  disable  the  people 
perCorming  their  duty  to  the  Qenenu  Oov- 
But,  aa  already  stated,  we  think  it 
the  aectkms  under  consideration  do 


in  error  next  insists  that  the  8eo> 

the  mutaiy  Code  of  Illinois,  under 

ha  was  Indicted,  are  an  inyssion  of  that 

of  tho  flnt  section  of  the  Fourteenth 

to  the  Constitution  of  the  United 

*' No  State  Shan  make 

which  shall  abridge  the  priv- 

of  dtixens  of  Uie  United 


b  Is  obIt  the  prirfleM  end  immunities  of 
«aavM  or  the  United  ^ates  that  the  cUuse  re- 
lirf  oa  WW  ioteDded  to  protect  A  State  may 
IBB  lava  to  reigulate  the  priTilegeB  and  immunt 
is  r^  iti  own  citiseos,  prorided  that  in  so  do- 
lt doea  won  afatidgo  their  privileges  and  im- 
cMseoa  of  the  United  States.  The 
fa  thaiefnrr  pestinent:  What  prirOege 

it«r*^ 


or  immunity  of  a  citizen  of  the  United  States  is 
abridged  by  sections  6  and  6  of  article  XL  of 
the  Military  Code  of  lUinoisT 

The  plaintiff  in  error  was  not  a  member  of 
the  organized  volunteer  militia  of  the  State  of 
Illinois,  nor  did  he  belong  to  the  troops  of  the 
United  States  or  to  any  organization  under  the 
militia  law  of  the  United  States.  On  the  con- 
trary, the  fact  that  he  did  not  belon.i^to  the  or- 
ganized militia  or  the  troops  of  the  United  States 
was  an  ingredient  in  the  offense  for  which  he 
was  convicted  and  sentenced.  The  question  is, 
therA||^  Had  he  a  right  as  a  citizen  of  the 
UnitedSiatto,  in  disobSicnce  of  the  state  law, 
to  associate  with  others  as  a  military  company, 
and  to  drill  and  parade  with  arms  in  the  towns 
and  cities  of  the  State?  If  tho  plaintiff  in  error 
has  any  such  privilege  he  must  be  able  to  point 
to  the  provision  of  the  Constitution  or  statutes 
of  the  United  States  bv  which  it  is  conferred. 
For,  as  was  said  by  thu  court  in  United  Statu 
V.  OruiksKank,  92  tJ.  S.  542  [Bk.  28,  L.  ed.  5881, 
"The  Government  of  the  United  States,  al- 
though it  is  within  the  scope  of  its  powers  su- 
preme and  beyond  the  States,  can  neither  grant 
nor  secure  to  its  citizens  rights  or  privileges 
which  are  not  expn^sslv  or  by  implication 
placed  under  its  jurisdiction.  Alt  that  cannot 
be  so  granted  or  so  secured  are  left  to  the  ex- 
clusive protection  of  the  State." 

We  have  not  been  referred  to  any  statute  of 
theUnited  States  which  confers  upon  the  plaint- 
iff in  error  the  privile;^  Avhich  he  asserts.  The 
only  clause  in  the  Constitution  which,  upon  any 
pretense,  could  be  said  to  have  any  relation 
whatever  to  his  right  to  associate  with  others 
as  a  military  company  is  found  in  the  First 
Amendment,  whicn  declares  that  "  Congress 
shall  make  no  law  ♦  ♦  ♦  abridging  ♦  •  ♦ 
the  right  of  the  people  peaceably  to  assemble 
and  to  petition  the  government  for  a  redress 
of  grievances. "  This  is  a  right  which  it 
was  held  in  United  State$  v.  Oruikshank, 
[supra],  was  an   attribute  of  national  dtiz- 

ship  and,  as  such,  under  the  protection  of 

d  guaranteed  by  the  United  States.    But  it 

as  held  in  the  same  case  that  the  right  peaoo- 
bly  to  assemble  was  not  protected  by  the  clause 

''erred  to,  unless  the  purpose  of  the  assembly 
to  petition  the  government  for  a  redress  of 
grievances. 

The  right  voluntarily  to  associate  together  as 
a  military  company  or  organization,  or  to  drill 
or  parade  with  arms,  without  and  independent 
of  an  Act  of  Congress  or  law  of  the  State  au- 
thorizing the  same,  is  not  an  attribute  of  na- 
tional citizenship.  Military  organization  and 
military  drill  and  parade  under  arms  are  sub- 
jects especially  under  the  control  of  tho  govern- 
ment of  everv  country.  They  cannot  be  daimed 
as  a  right  inaependent  of  law.  Under  our  polit- 
ical system  tney  are  subject  to  the  regulation 
and  control  of  the  State  and  Federal  Govern- 
ments, acting  in  due  regard  to  their  respective 
prerogatives  and  powers.  The  Constitution  and 
laws  of  the  United  States  will  be  searched  in 
vain  for  any  support  to  the  view  that  these  rights 
are  privileges  and  immunities  of  cdtizens  of  the 
United  States  independent  at  scnneqMciflc  leg- 
isUtion  on  the  subject 

It  cannot  be  successfully  questioned  that  the 
State  Governments,  unless  restrained  by  their 
own  constitutions,  have  the  power  to  regulata 
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or  prohibit  assodatioiis  and  meetintfs  of  the 
people,  except  hi  the  case  of  peaceable  assem- 
Dlies  to  perf onn  the  duties  or  exerdse  the  priv- 
ileges of  citizens  of  the  United  States;  and  havt; 
also  the  power  to  control  and  regulate  the  or- 
ganization, drilling,  and  parading  of  military 
bodies  and  associations,  except  when  such  bodies 
[268]  or  associations  are  authorized  by  the  militia 
laws  of  the  United  States.  The  exercise  of  this 
power  by  the  States  is  necessaiy  to  the  public 
peace,  safety  and  good  order.  To  deny  the 
power  woula  be  to  deny  the  right  of  the  State 
to  disperse  assemblages  organized  for  Adition 
and  treason,  and  the  right  to  suppress  armed 
mobs  bent  on  riot  and  rapine. 

In  the  case  of  New  York  ▼.  Miln,  11  Pet  102 
[SOU.  S.  bk.  9,  L.  ed.  648],  this  court  said:  "We 
choose  rather  to  plant  oufsielTes  on  what  we  con- 
sider impregnable  positions.  These  are,  thar  a 
State  has  the  same  undeniable  and  unlimited 
lurisdiction  over  idl  persons  and  things  within 
its  territorial  limits  as  any  foreign  nation, when 
that  jurisdiction  is  not  surrendered  or  restrained 
by  the  Constitution  of  the  United  States;  that 
by  virtue  of  this  it  is  not  only  the  right  but  the 
bounden  duty  of  a  State  to  advance  the  safety, 
happiness  and  prosperity  of  its  people,  and  to 
provide  for  its  general  welfare  by  any  and  every 
Act  of  legislation  which  it  may  deem  to  be  con- 
ducive to  these  ends,  where  the  power  over  that 
particular  subject  or  the  manner  of  its  exercise 
is  not  surrendered  or  restrained  in  the  manner 
lust  stated,"  namely :  by  the  (constitution  and 
laws  of  the  United  States.  See  also  Qiblxms  v. 
Ogdan,  9  Wheat.  208  [22  U.  S.  bk.  6.  L.  ed.  711; 
Gilman  v.  PhUadOphia,  3  Wall.  713  [70  U.  S. 
bk.  18,  L.  ed.  96];  Lieenae  Tax  Cases,  5  Wall 
462  [72  U.  S.  bk.  18.  L.  ed.  497];  United  States 
V.  Demtt,  9  Wall.  41  [76  U.  S.  bk.  19,  L.  ed. 
593];  United  States  v.  Oruikshank,  92  U.  S.  542 
[Bk.  1^,  L.  ed.  588].  These  considerations  and 
authorities  sustain  the  power  exercised  by  the 
Legislature  of  Illinois  in  the  enactment  of  sec- 
tions 5  and  6  of  article  XI.  of  the  Military 
Code. 

The  argument  of  the  plaintiff  in  error  that 
the  legislation  mentioned  deprives  him  of  either^ 
life,  liberty  or  property  without  due  process  of 
law,  or  that  it  Is  a  bill  of  attainder  or  ex  post 
facto  law,  is  so  clearly  imtenable  as  to  require 
no  discussion. 

It  is  next  contended  by  the  plaintiff  in  error 
that  sections  5  and  6  of  article  XL  of  the  Mili- 
tary Code,  under  which  he  was  indicted,  are  in 
conflict  with  the  Acts  of  Congress  for  the  or- 
eanizati<Mi  of  the  militia  But  this  position  is 
based  on  what  seems  to  us  to  be  an  unwarranted 
construction  of  the  sections  referred  to.  It  is 
clear  that  their  object  was  to  forbid  voluntary 
military  associations,  unauthorized  by  law,  from 
[269]  organizing  or  drilling  and  parading  with  arms 
in  the  cities  or  towns  of  the  State,  and  not  to 
interfere  with  the  organization,  arming  and 
drilling  of  the  militia  imder  the  authority  of  the 
Acts  of  Congress.  If  the  obiect  and  cdOfect  of 
the  sections  were  in  irreconcilable  conflict  with 
the  Acts  of  Congress  they  would  of  course  be 
—  invalid.    But  it  is  a  rule  of  construction  that  a 

statute  must  be  interpreted  so  as,  if  possible,  to 
mi^e  it  consistent  with  the  Constitution  and 
the  paramount  law.  Parsons  v.  Bedford,  8  Pet. 
438  [28  U.S.  bk.  7,  L.  ed.  7321;  Grenada  County 
Supervisors  v.  Bnfgden,  112  U.  S.  261  [Bk.  28, 
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L.  ed.  7041:  MarshaU  v.  Grimes,  4t  Miss.  27.  If 
we  yielded  to  this  contention  of  the  plaintiff  in 
error  we  should  render  the  sections  Invalid  hr 
givinff  them  a  strained  construction,  which 
would  make  them  antagonistic  to  the  law  of 
Congress.  We  cannot  attribute  to  the  Legisla- 
ture, unless  compelled  to  do  so  by  its  plain 
woids,  a  purpose  to  pass  an  Act  in  conflict  with 
an  Act  01  Congress  on  a  au^ect  'over  which 
Congress  is  given  authority  by  the  Constitution 
of  the  UniKiSBtates.  We  are  therefore  of  opin- 
ion that  fairly  ocm^MA  the  sections  of  the  Mili- 
tary Code  referred  tMo  not  conflict  with  the 
laws  of  Congress  on  the  8ah(ect  of  the  mHitia. 

The  plaintiff  in  error  further  insists  that  the 
organisoktion  of  the  Lehr  und  Wehr  Verein  as  tk 
corporate  body,  under  the  general  corporation 
law  of  the  State  of  lUinois,  was  in  effect  a  li- 
cense from  the  Governor,  within  the  meaning 
of  section  5  of  article  XL  of  the  MHitaiy  Code, 
and  that  such  corporate  body  f  dl  within  tiie  ex- 
ception of  the  same  section  *'of  students  in  edu- 
cational institutions  where  military  sdenoe  is  a 
part  of  the  course  of  instruction." 

In  respect  to  these  points  we  have  to  say  that 
they  present  no  federal  question.  It  is  not, 
therefore,  our  province  to  consider  or  decide 
them.  Murdoek  v.  Memphis,  20  WsIL  690  [87 
U.  S.  bk.  22,  L.  ed.  429]. 

All  the  federal  questions  presented  by  the  rec- 
ord were  rightiy  decided  l^the  Supreme  Court 
of  Illinois. 

Judgment  aMrmed. 

Trueoopy.   Test: 

James  H.  MoKenney,  Oerk,  Supw  Oonrt^  U.  flL 


PORT  OP  MOBILE,  Plff.  in  Brr^ 

9. 

HENRY  WATSON. 


PORT  OP  MOBILE,  Plff.  in  Brr^ 

UIOTED    STATES,   ex  rd, 

WATSON. 

(See  8.  C  Beporter^sed.  28a-90a.) 


Constitutional  taw-^munieipal 
dissoluUonr-^iabUity  of  successors  for 
impairment  of  rgmwgt— mandamus. 


L  Where  a  municipal  oorporatiooTlsdlflBcdved 
a  newoorporatlonlB  oreated,  oomposed  of  aubetaa- 
tlally  the  sameoommuntty,  inoludingsubetaatimUy 
the  same  taxable  property,  within  reduoed  territo- 
rial limits  oisanixed  for  the  same  general  purpoeQe 
and  holding  by  transter,  without  consideration^  tlie 

8ubllo  property  of  the  f<Nrmer.  it  is  the  soooeai 
be  old  corporation  and  is  Uable  fbor  its  debte. 
2.  The  obUgations  of  municipal  corpoi 


bonds  duly  issued  by  them,  are  seonred  by 
guaranties  which  protect  the  engagements 
vate  individualB. 

&  Any  legislative  enactment  which  wlthdra^ws  or 
limits  tEe  remedies  for  the  enforcement  of  otilisft. 
tions  assumed  by  a  municipal  corporattoiL.  "wiieK^ 
no  substantial  equivalent isprovided,  to  fbrtiMAea 
by  the  Constitution  of  the  United  States. 

raoa.  98,  M.] 
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Stuemeot    of    the   case  by  Mr,    Jtutiee 
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Tbe  object  of  the  first  of  these  suits  was  the 
I9t09^y  ci  A  lodgment  for  money  and  of  the 
seeofid  tbe  enforcement,  by  the  writ  of  manda' 
mMs,  of  the  Judgment  recovered  In  the  first. 
TImj  were  argued  as  one  case.  In  the  first  case 
HcBiy  Watson,  tbe  defendant  in  error,  was  the 
pinatiff  fai  tbe  circuit  court.  He  brought  his 
•etioii  aninst  the  Port  of  Mobile  to  recover  the 
iviodpu  moD^dueon  certain  bonds  issued  by 
ite  C^  ot  MobUe,  under  its  corporate  name: 
"  The  Mayor,  Aldermen  and  Common  Council 
al  the  <^ty  of  MobOe,"  and  the  interest  on  the 
■DDe  riiown  to  be  due  by  certain  coupons  there- 
to ^jpended.  The  bonds  were  issued  Decem- 
ber SI,  lfSS9,  were  for  |1,000  each  and  were 
payahfe  to  the  order  of  the  Mobile  and  Great 
Noftbem  Railroad  Company  on  the  first  day  of 
r,  1879,  with  interest  at  the  rate  of  8  per 
annum.  Upon  the  margin  of  each 
tbe  foDowing  recital:  "In  pursu- 
of  tbe  terms  of  the  contract  between  the 
authorities  of  the  City  of  Mobile  and 
the  Mobile  and  Great  Northern  Railroad  Com- 
pBOT,  an  ordinance  approved  on  the  80th  De- 
eeaiber  inatant,  provides  for  the  sum  of  i95,000 
by  a  apedal  tax  annually  to  be  appliea  to  the 
payneoiof  $1,000,000  of  bonds  to  be  issued  by 
the  CttT  d  Mobile  to  aid  in  the  construction  of 
the  XobOe  and  Great  Northern  Railroad." 

Tbe  declaration  averred  that  the  defendant, 
tbe  Port  of  Mobile,  was  "the  legal  successor  of 
tbe  anid,  tbe  Mayor,  Aldermen  and  Common 
Orwmrffl  ct  ihtdCayci  Mobile,  and  bounden  for 
lii  debts  and  for  the  payment  of  the  said  bonds 
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Tbe  defendant  pleaded  "that  the  said  alleged 
beads  mid  coupons  were  issued  by  the  Mayor, 
AJdemien  and  Common  Council  of  the  City  of 
Mobile,  a  different  municipal  corporation,  and 
bj  tbis  defendant,  nor  by  anyone  author- 
to  bind  this  defendant  in  me  premises; 
tUm  defendant  is  not  the  successor  in  law 
in  fad  of  the  said  the  Mayor,  Alderman 
Common  Councfl  of  the  Citv  of  Mobile; 
tUi  defendant  legally  bounden  to  pay  the 


la  tbe  leoord  there  was  a  paper,  entitled 
of  Ftets."  signed  by  the  counsel 
By  this  paper  it  was  admitted 
between  the  City  of  Mobile  and 
and  Great  Northern  Railroad  Compa- 
■y,  veeHed  bi  the  margin  of  the  bonds,  bad  been 
aadeaad  tbe  ordinance  therein  referred  to  had 
lactt  fia^^rd.  and  that  the  plaintiif  became  the  le- 
pil  bolder  of  the  bonds  and  coupons  for  value  be- 
Me  laarVirlfT  by  the  assignment  of  the  railroad 
eampamy.  It  was  farther  agreed  that  two  Acts 
wwnt  paand  by  the  L^islature  of  Alabama  on 
the  lltl^  day  of  February.  A.  D.  1879:  one  en- 
**  An  Act  to  Vacate  and  Annul  the  Char- 
INMolve  the  Corporation  of  the  City  of 
td  to  Provide  for  the  Application  of 
Tbcreof  in  Discharge  of  the  Debts  of 
itionj^  and  the  other,  "An  Act  to 
tbe  Port  of  Mobile  and  to  Provide 
tbe  Govenment  Thereof;  said  Acts  were 
to  and  made  part  of  the  agreement, 
b  «^  fortbcr  agreed  that  all  the  terntory  now 
gBbt^Bod  ht  tbe  Port  of  Mobile  was  formerly 
iMbiMil  fai  tbe  City  of  Mobile;  that  the  tern- 


toriol  extent  of  the  City  of  Mobile  was  about 
seventeen  s()unre  miles,  and  f  the  Port  of  Mo- 
bile about  eight  square  muxm;  that  the  Port  of 
Mobile  covered  all  the  thickly  settled  and  closely 
built  portion  of  the  City  of  Mobile;  that  the 
taxable  property  within  the  latter,  according 
to  the  last  assessment  made  by  it  prior  to  the 
passage  of  tbe  Acts  of  February  11,  1879,  was 
116,255,003,  and  that  all  of  said  taxable  prop- 
erty was  embraced  within  the  limits  of  tbe  Port 
of  Mobile,  except  about  |900,000,  and  that 
about  fourteen  fifteenths  of  the  resident  inhabi- 
tants of  the  City  of  Mobile  were  resident  inhab- 
itants of  tbe  Port  of  Mobile.  It  was  further 
admitted  that  tbe  total  indebtedness  of  the  City 
of  Mobile  on  February  11,  1879,  was  about 
|2,600,000,  and  that  it  had  nominal  assets  of 
1775,000,  which  were  largely  reduced  for  the 
fi;eneral  creditor  by  prior  liens  and  exemption 
from  levy  by  execution. 

It  appeared  by  the  record  that  the  case  was 
submitted  to  the  jury  on  Jime  29, 1880,  which, 
on  that  day,  returned  a  general  verdict  for  the 
plaintiff,  and  assessed  his  damages  at  $7,808.80. 
upon  which  the  court  at  once  rendered  judg- 
ment in  his  favor.  A  writ  of  error  sued  out  by 
the  Por*.  Q^  Mobile  brings  this  judgment  under 
review . 

The  only  question  raised  upon  the  trial  was, 
whether,  as  matter  of  law,  uix)n  the  statutes 
of  the  State  of  Alabama,  the  Port  of  Mobile 
was  tbe  legal  successor  of  tiie  City  of  Mobile, 
and  bound  for  the  payment  of  the  bonds  and 
coupons  sued  on.  The  validitv  of  tbe  iudgment 
in  the  cose  of  the  Port  of  MobUe,  plaintiff  in 
error,  against  Watson,  will  therefore  depend 
upon  the  answer  to  that  question. 

The  plaintiff  baving  obtained  his  judgment 
against  the  Port  of  Mobile,  sued  out.  May  27, 
1881,  execution  thereon,  which  on  the  same  day 
was  returned  by  the  marshal — "no  property 
found."  Afterwards,  on  the  19th  day  of  Jan- 
uary, 1882,  he  filed  in  the  circuit  court  his  pe- 
tition, in  which  he  prayed  for  the  writ  of  man- 
damus, and  charged  that  tbe  police  board  of  tlie 
Port  of  Mobile  had  the  right  and  it  was  tbeir 
duty  to  assess  and  levy  a  special  tax  for  the  sat- 
isfaction of  his  judgment.  He  therefore, prayed 
for  the  writ  to  compel  the  Port  of  Mobile  and 
its  officers  charged  with  tbe  levying  and  collec- 
tion of  taxes  to  assess,  levv  and  collect  a  special 
tax  for  the  payment  of  his  iudgment. 

In  order  to  understand  the  questions  raised 
by  this  petition,  it  will  be  necessary  to  state 
more  fully  the  contract  made  by  the  Citv  of 
Mobile  with  the  Mobile  and  Great  Northern 
Railroad  Company  in  reference  to  the  issue  of 
the  series  of  bonds  in  question,  and  the  legisla- 
tion of  the  State  of  Alabama  in  reference  to  the 
City  of  Mobile  and  the  Port  of  Mobile. 

By  tbe  Act  of  the  Legislature,  approved  Feb- 
ruary 29, 1859,  the  City  of  Mobile  was  author- 
ized to  aid  the  construction  of  the  railroad  of 
said  company  by  an  issue  to  the  company  of 
bonds  of  the  City  to  the  amoimt  of  11,000,000, 
under  such  contract  as  tbe  City  might  make 
with  the  railroad  companv,  and  was  vested  with 
power  to  adopt  the  ordinances  necessary  to 
carry  out  such  contract  In  pursuance  of  this 
autiiority  the  City  of  Mobile,  on  December  80. 
1859,  entered  into  a  contract  with  the  railroad 
company,  in  which,  among  other  things,  it  was 
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provided  fhat  the  City  should  issae  to  the  raQ- 
road  company,  on  or  before  January  2,  I860, 
its  bonds  to  the  amount  of  $1,000,000,  and  that 
the  City  should  annually,  after  January  1, 1860, 
provide  the  sum  of  $do,000,  to  be  applied  to 
the  payment  of  the  bonds  and  coupons  thereto 
attached  as  they  become  due,  by  a  special  tax 
to  be  levied  and  collected  bv  the  City  for  that 

Eurpose,  and  that  the  City  should  pass  the  bv* 
iws  and  ordinances  necessary  to  that  end.  In 
pursuance  of  this  contract  the  City  of  Mobile, 
on  December  80,  1859,  passed  an  ordinance 
which  provided  that  for  the  year  1860,  and  an* 
nually  thereafter,  there  should  be  levied  and 
collected  a  special  tax  upon  the  assessed  value 
of  all  the  taxable  properUr  in  the  City  of  Mo- 
bile sufflcientto  produce  the  said  sum  of  $95,000. 
and  that  the  money  so  raised  should  be  pledged 
to  the  payment  of  said  bonds  and  the  Interest 
[293]  coupons.  Upon  the  faith  of  the  Act  of  the  L^ 
idature  referred  to,  and  the  contract  and  orm* 
nance  of  the  City  of  Mobile,  bonds  of  the  City 
to  the  amount  of  $1,000,000  were  issued  to  the 
railroad  company  and  by  it  assigned  and  sold. 

The  City  of  Mobile  having,  in  the  year  1878, 
made  default  in  Uie  payment  of  the  interest  on 
its  debt,  which  then  exceeded  $2,500,000,  the 
Legislature,  on  Februanr  11, 1879,  passed  "An 
Act  to  vacate  and  annul  the  charter  and  dis- 
solve  the  corporation  of  the  City  of  Mobile,  and 
to  provide  for  the  application  of  the  assets 
thereof  in  discharge  oi  the  debts  of  said  corpo- 
ration." 

This  Act,  by  its  first  section,  repealed  the 
charter  of  the  Cilj  of  Mobile,  and  declared  that 
the  corporation  of  Uie  City  of  Mobile,  known 
as  "The  Mayor,  Aldermen  and  Common  Coun- 
cil of  the  City  of  Mobile,"  was  thereby  dis- 
solved and  abolished. 

The  Act  then  provided  for  the  appointment, 
bv  the  Governor  of  the  State,  of  three  commls- 
sioncrs  whose  duty  it  should  be  to  take  posses- 
sion of  all  the  property  and  assets  of  the  City  of 
Mobile,  to  hold  such  property  and  assets  upon 
the  same  trusts  and  subject  to  the  same  hens 
and  charges  that  the  same  were  under  when  in 
the  possesion  of  the  City  of  Mobile;  and,  tm- 
der  the  direction  and  pursuant  to  the  orders  of 
the  Chancery  Court  of  ibe  County  of  Mobile, 
collect  the  debts  and  taxes  due  the  City  and  seU 
its  property  and  apply  the  taxes  and  aebts  col- 
lected and  the  proceeds  of  the  property  sold  to 
the  payment  of  the  debts  of  the  City,  the  float-, 
ing  debt  to  be  first  paid.  The  Act  declared 
that  the  commissioners  should  have  no  power 
to  levy  any  tax  or  assessment  whatever,  but 
that  it  should  be  their  duty  to  treat  with  the 
holders  of  the  funded  debt  of  the  City  of  Mo- 
bile with  a  view  to  its  adjustment  and  settle- 
ment, and  to  report  to  the  Qovemor  the  result 
of  their  negotiations,  together  with  the  draft  of 
such  Act  as  might  be  proper  to  carry  into  ^- 
fect  any  scheme  of  adjustment  that  might  re- 
sult from  such  negoUations;  all  of  which  it  was 
made  the  duty  of  the  Qovemor  to  submit  to 
the  Legislature. 

On  the  same  day,  to  wit:  February  11,  1879, 
the  Legislature  paraed  "An  Act  to  incorporate 
the  Port  of  Mobue,  and  provide  for  tbe  govern- 
ment thereof." 
[294]  This  Act  incorporated,  under  the  namo  of  the 
Port  of  Mobile,  the  inhabitants  residinff  within 
certain  specified  boundaries,  which  included  no 
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territory  not  embraced  within  the  limits  pre- 
scribed by  the  charter  of  the  Ci^  of  Mobile. 
The  Act  provided  for  the  election  of  dght  per- 
sons to  be  styled  the  Mobile  Police  Board,  for 
a  tax  collector  and  other  officers,  and  made  it 
the  duty  of  the  tax  collector  to  ooDect  all  taxes 
and  Hoense  charges,  and  to  perform  and  dis- 
charge all  such  other  duties  as  micht  be  fx>- 
quired  of  him  by  the  police  board.  It  empow* 
ered  the  police  boani  to  levy  and  collect,  for 
each  year  of  its  existence,  upon  the  aasGBsed 
value  of  all  property  and  subjects  of  state  tax- 
ation within  the  Port  of  Mobile,  a  tax  of  six 
tenths  of  1  per  centum  for  the  purpose  of  de- 
fraying the  expenses  of  canying  out  the  provi»-> 
ions  of  the  Act,  and  made  the  assessment  re- 
turned by  the  assessor  of  Mobile  County  for  the 
preceding  year  that  on  which  the  tax  should  be 
levied  and  collected.  The  Act  further  provided 
that  the  police  board  should  have  and  exercise 
the  powers  thereby  conferred  on  them  and  no 
other,  and  repealed  all  conflicting  Acts  mod 
parts  of  Acts. 

After  the  recovery  by  the  plaintiff  of  his  Judg- 
ment against  the  Port  of  Mobile,  on  June  Iw, 
1880.  the  Legislature  of  Alabama,  on  Decern 
her  8. 1880,  passed  an  Act  which  declared  that 
the  Police  Board  should  not  levy  any  other  tax 
than  the  six  tenths  of  one  mill  on  the  dollar  aa- 
thorized  by  the  seventeenth  section  of  the  Act 
of  February  11, 1879,  "to  incorporate  the  Port 
of  Mobile  and  provide  for  the  government  there- 
of," and  the  license  taxes  authorized  by  sectfon 
80  of  that  Act. 

The  Legislature,  on  December  8, 1880,  also 
passed  "An  Act  to  adopt  and  carry  into  efl^ect 
the  plans  for  the  adiustment  and  setUemeni  of 
the  existing  indebteaness  of  the  late  Corpora- 
tion," the  City  of  Mobile,  etc.  This  Act  was 
subsequentiy.  on  February  24, 1881,  re«nacCed 
with  material  amendments. 

The  amended  Act  provided  for  an  issue  of 
$2,600,000  of  the  bonds  of  the  City  of  Mobile, 
to  be  dated  January  1, 1881,  and  to  be  payable 
in  twenty-five  years,  with  interest  at  8  per  cent 
for  five  years,  4  per  cent  for  fifteen  years,  and 
five  per  cent  for  the  remaining  five  years,  'i  hese 
bonds  were  to  be  used  by  exchannng  them  for 
tbe  bonds  of  the  City  of  Mobile  of  the  issue  of 
May  1, 1876;  but  no  available  provision  was 
made  in  the  Act  for  the  payment  or  satis&cdon 
of  the  issue  of  which  the  plaintiff's  bonds 
formed  a  part  The  Act  further  required  the 
commissioners  of  the  City  of  Mobile,  immedi- 
ately after  its  passage,  to  turn  over  to  the  Po- 
lice Board  of  the  Port  of  Mobile  "all  the  real 
and  personal  property  which  was  formerly  held 
and  owned"  by  the  City  of  Mobile  "for  public 
use  and  governmental  purposes,"  such  as  public 
buildincs,  markets,  squares,  parks,  fire  engines, 
engine  nouses,  hose  and  hose  carriages,  engi- 
neering instruments,  and  all  other  property  of 
like  character  and  use,  except  only  the  wharves. 

Such  was  the  legislation  of  Alabama  in  ref- 
erence to  the  City  of  Mobile  and  the  Port  of 
Mobile  when  the  plaintiff  filed  his  petition  for 
the  writ  of  mandamus.  The  defendants  to  the 
petition,  namely:  the  Port  of  Mobile  and  the 
Police  Board  of  tbe  Port  of  Mobile,  filed  a  de- 
murrer and  also  an  answer  to  the  petition.  In 
the  latter  they  denied  that  the  Port  of  Mobfle 
was  the  successor  of  tbe  City  of  Mobile,  bound- 
en  for  its  debts  and  the  performance  of  its  da- 
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OH  la  lefereooe  to  said  jadgment;  and  denied 
tbat  the  Port  of  Mobile  or  Us  police  board  had 
■Dj  power,  or  that  it  was  their  legal  duty  to  as- 
mm^  Very  or  collect  the  special  tax  for  the  pur- 
poee  of  Pttjing  said  judgment. 

Tbe  plaintiff  demuned  to  this  answer,  and 
■poo  flnal  hearinff  upon  the  demurrer  to  the 
peiitioa  and  the  aemurrer  to  Uie  answer,  the 
drcoit  court  ordered  "that  the  respondents,  the 
Fort  ot  Mobile,  the  Mobile  Police  Board,  Rich- 
ard B.  Owen,  president,  James  W.  Monette, 
Bobert  Adams,  Sylvester  J.  Russell,  Daniel 
McSeOl,  Patrick  J.  Hanlon^ohn  Henry,Frank 
P.  Andrews  and  William  Paton,  Commission- 
en  of  tlie  Port  of  Mobile  and  members  of  said 
FoUoe  Board,  do  forthwith  assess,  levy  and 
cnse  to  be  collected  a  special  tax  upon  the 
propertT.  real  and  personal,  subject  to  tax  by 
ihcm,  tte  said  Port  of  Mobile  and  Mobile  Po- 
fiee  Board,  sufficient  to  pay  and  siutisfy  the  said 
Mgmeot  of  the  relator  against  the  Port  of  Mo- 
Us  for  the  debU  of  the  said  relator,  with  in- 
.^  isest  tlmeon:  and  the  same  to  cause  to  be  col- 
■^^  lected  in  lawful  money;  and  as  collected,  in 
whole  or  In  part,  the  same  to  payover  or  cause 
to  be  paid  over  to  said  Henry  Watson  or  his 
kwfm  attorney,  to  satisfy  the  said  judgment, 
with  Interest  tbereon." 

This  jodgment  Is  also  brought  up  for  review 
bf  tbe  wilt  of  error  sued  out  by  the  Port  of 


Wmnnie  Tmgrlor.  J.  Little  Smitli 

Bragg,  for  plaintiff  in  error: 
"Monldpal  corporations  are  mere  instru- 
of  tlie  State  for  the  more  convenient 
of  local  government.     Their 
are  such  as  the  Legislature  may  con- 
may  be  enlarged,  abridged  or  en- 
witlidrawn  at  Its  pleasure." 

T.  6^ai7«r^,  102  U.  8.  472  (Bk.  d6. 
Led.  197). 

There  is  no  contract  between  the  State  and 
Ihs  public,  that  the  charter  of  a  dty  shall  not 
at  ab  times  be  soblect  to  Isffislative  control 
AB  penoos  who  desi  with  su(£  bodies  are  con- 
<iMivriy  pcesomed  to  act  upon  knowledge  of 
Ike  p0wcr  of  tlie  LeslshUnie.  There  is  nosuch 
tUeg  as  a  vested  ri«it  held  by  any  individual 
ia  the  craat  of  legislative  power  to  them. 

U.&y.  RaOroad  Co,  17  Wall  822  (84  U.  8. 
hk.  21,  L.  ed.  607);  OommUtionen  v.  Lucoi^ 
ft  U.  &  106  (Bk.  28,  L.  ed.  822);  P^opU  v. 
JbrWc,  IS  Weod.  826;  PkOaddphia  v.  F<n,  64 
Pa.  Sc  109;  Mtm^Mer  v.  East  MtmtpeUer,  29 
TlIS;  Ang.  AAineB.Oorp.  10tiied.§81;Dill. 
Mm.  Oon>.  g  80;  Cooley,  Const  Lim.  102, 198. 
Afler  tne  repeal  of  a  municipal  charter,  a 
deal  with  the  outstanding  debts  in 
capacity  in  which  it  deals  with  its 
direct  oblgaaoosL  The  obliirfttion  clause 
the  Coostitutioo  ceases  to  operate  on  the 
tbe  moment  the  state  sees  fit  to 
tbe  diarter  end  to  take  back  to  Itself  the 
taiipg  power  once  vested  by  it  in  the  munic- 
From  that  moment  the  responsibility 
power  of  the  federal  Judiciary  ceases ; 
oment  the  responsibility  of  the 
exclusive.  Every  holder  of  mu- 
aidpttl  bonds  acquires  no  higher  guaranty  than 
hswoehl  heve  if  he  purchased  the  disect  obll- 
ftffcm  of  tlK  State  itsell 

JUm  v.  BoardqfLetee  Camrt.  19  WaiL  055 
MC.  afak.  28,  L.ed.228) 


The  Port  of  Mobile  is  not  the  le^  successor 
of  the  dissolved  corporation,  and  flable  for  its 
obligations. 

l^e  power  of  the  State  to  make  this  change 
of  local  government  is  imcontrovertible. 

Msriwether  v.  Garrett,  supra. 

The  mere  fact  that  a  new  corporation  thus 
created  by  a  State  occupies,  In  whole  or  in 
part,  the  territoiy  occupied  by  a  preceding 
corporation  has  in  itself  no  legal  significance. 
The  Question  of  successorship  depends  alone 
upon  tne  legislative  intent. 

Broughtony,  Pwsaeola,  98  U.  S.  266  (Bk.  28, 
L.  ed.  896);  BsOmos  v.  Bank,  2  Bfas.  C.  C. 
44;  Wyman  v.  Bank,  14  Mass.  62;  Ane. 
&  Ames,  Ck)rp.  780;  DHL  Mun.  Corp.  65; 
Grant,  Corp.  804,  805.  See  also  Morgan  v. 
BeUdt,  7  WalL  618  (74  U.  S.  bk.  19.  L.  ed. 
208). 

In  aid  of  judgment  creditors  of  a  municipal 
corporation  by  mandamnis,  federal  courts  can- 
not levy  a  tax  or  improvise  machinery  for  its 
collection. 

Bees  V.  Watertoum,  19  Wall  107  (BO  U.  S.  bk. 
22,  L.  ed.  72) ;  BarJdey  v.  L&oee  Comrs,  98  U. 
S.  258  (Bk.  28,  L.  ed.  898);  Meritoethery.  Gar- 
rett, supra, 

A  part  of  a  State  cannot  be  taxed  for  the 
debt  of  the  whole  State;  a  part  of  a  county 
cannot  be  taxed  for  the  debt  of  the  whole 
county;  a  part  of  a  dty  cannot  be  taxed  for  the 
debt  of  the  whole  dty. 

Knotolton  v.  Supervisors  of  Boek  Co,  9  Wis. 
410;  State  v.  MerchanUt  Ins,  Co,  12  La.  Ann. 
802;  Adams y,  Sumfner9iUs,2  Read,  868;  AU^ 
Gen,  V.  Winnebago  L,  d  F,  B,  B,  Co,  11  Wis. 
85;  Weeks  v.  Milwaukee,  10  Wis.  242 ;  PhiUjh 
ddphia  Asso,  v.  Wood,  89  Pa.  St.  78. 

Messre,  James  E.  Webb  and  Omylord  B. 
Clark*  for  defendants  in  error: 

The  power  of  the  Legislature  over  a  munic- 
ipal corporation  as  a  mere  political  agent  isun- 
limited.  But  a  munidpal  corporation  as  a  le- 
gal person,  authorized  to  incur  valid  obliga- 
tions to  tldrd  persons,  is  beyond  the  reach  of 
arbitranr  legislative  action,  as  to  the  rights  of 
such  third  persons. 

DHL  Mun.  Corp.  §§  64,  68.  65,  66,  69;  War- 
ing V.  Mobile,  24  Ala.  701;  University  y,  WO- 
liams,  9  GiU.  &  J.  865;  U,  8,  v.  B.  B  Co.  17 
WalL  822(84  U.  S.  bk.  21,  L.  ed.  597);  Brough- 
ton  V.  F^nsaeoia,  98  U.  S.  266  (Bk.  28,  L.  ed. 
896):  Murr<w  v.  Charleston,  96  U.  S.  482;  (Bk. 
24,  L.  ed.  760;  Poliee  Jwryy,  Shreveport,  5  La. 
Ann.  Wl;8tatey,  MHOer,  #7  Mo.  604;  Siaughter 
y,' Mobile  Cb.  78  Ala.  184;  diver  v.  Worcester, 
102  Mass.  489;  Biehland  v.  Lawrence  Co.  12 
111.1. 

The  Legnslature  cannot  impair  the  remedy 
for  the  emorcement  of  corporate  contracts  by 
taxation. 

Von  Hoffman  v.  City  ofiiuiney,  4  Wall.  585 
(71  U.  S.  bk.  18,  L.  ed.  408);  Broughton  v. 
Pensatola,  supra;  BaUs  Co.  Court  v.  u.  8.  and 
Louisiana  v.  Pilsbury,  105  U.  S.  788.  278  (Bk. 
26,  L.  ed.  1220,  1090;  Mount  Pleasant  v.  Betk- 
ioith,  100  U.  S.  514  (Bk.  25,  L.  ed.  6^f»); 
Louisiana  v.  Mayor  of  Nets  Crleans,  109  U.  S. 
285(Bk.  27,  L.  ed.  986. 

Wliere  such  legislation  is  attempted,  manda- 
mu$  to  compel  tiie  exercise  of  the  power,  to  the 
extent  it  was  previously  possessed,  will  lie  in 
the  abseoca  of  any  other  adequate  remedy. 
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Wolff  Y.  New  Orleans,  108  U.  8.  858  (Bk.  26, 
L.  ed.  895);  Balle  Go.  Courtw.  U.S.  supra; 
Seaine  t.  BeUvOle,  89  N.  J.  L.  526;  Oomre. 
Court  of  Limestone  Oo.  ▼.  Rather,  48  Ala.  488 ; 
Edwards  v.  Williamson,  70  Ala.  145;  Amy  v. 
Selma,  decided  at  the  lasttenn  of  the  Supreme 
Court  of  Alabama. 

There  being  no  express  negation,  at  the  time 
of  its  incorporation,  on  the  power  of  the  Port 
to  levy  this  special  tax,  the  i>ower  and  duty 
arose  in  view  of  its  successorahip;  and  the  sub- 
sequent amendment  restricting  this  power  is 
▼Old. 

Slaughter  t.  Mobile  Co.  78  Ala.  184;  Oomrs. 
Court  of  Limestone  Co.  v.  Bather,  and  Wolff  y. 
New  Orleans,  supra. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court : 

It  is  not  disputed  that  the  bonds  issued  by 
the  City  of  Mobile  upon  which  the  plaintiff 
brought  suit  and  recovered  judgment  against 
Uie  Port  of  Mobile,  were  the  valid  obligations 
of  the  City  of  Mobile,  which  was  bound  by  its 
contract  to  levy  and  collect  annually  a  tax  of 
195,000,  to  be  applied  to  the  payment  of  the 
principal  and  interest  of  the  issue  of  bonds  of 
which  those  held  by  the  plaintiff  formed  part 
It  is  apparent  from  the  statement  of  the  case 
that  the  Act  of  Pebruanr  11, 1879,  *'  to  vacate 
and  annul  the  charter  of  the  City  of  Mobile  and 
provide  for  the  application  of  me  assets  there- 
of in  discharge  of  the  debts  of  said  Corpora- 
tion," and  the  Act  of  the  same  date,  "  to  incor- 
porate the  Port  of  Mobile  and  provide  for  Uie 
government  thereof,"  ana  the  several  Acts 
subsequent  thereto  on  the  same  ffeneral  sub- 
ject, make  no  adequate  provision  for  Uie  pay- 
ment of  the  bonds  held  by  the  pUdntiff,  and 
other  bonds  of  the  same  issue,  of  which,  ac- 
cording to  the  answer  of  the  Port  of  Mobile  to 
the  petition  for  the  writ  of  mandamus,  there 
still  remain  unsatisfied  bonds  to  the  amount  of 
$828,914.  The  effect  of  this  legislation  is  to 
take  from  the  oflacers  of  the  dtj  of  Mobile  all 
power  to  lay  a  tax  for  their  payment,  and  to 
leave  no  means  for  their  satisfaction.  The  as- 
seto  of  the  City  of  Mobile  turned  over  to  the 
commissioners  appointed  by  authority  of  the 
Act  to  vacate  its  charter,  bemg  lankly  reduced 
for  the  general  creditor  by  prior  flens  and  ex- 
emptions from  levy  by  execution,  and  their 
proceeds  being  first  required  to  be  applied  lo 
the  fioating  debt  of  the  dty,  have  afforded  no 
satisfaction  to  the  plaintiff,  and  it  is  not  pre- 
tended that  payment  could  or  would  be  nmde 
to  him  out  of  the  proceeds  of  such  assets.  If, 
therefore,  the  plaintiff  cannot  exact  payment 
from  the  Port  of  Mobile,  the  effect  of  the  leg- 
islation referred  to  is  to  deprive  him  of  all  rem- 
edv  upon  the  bonds  issuea  by  the  City  of  Mo- 
bile and  the  contract  providing  for  their  pay- 
ment, valid  when  made,  and  vsuid  still.  It  U, 
therefore,  a  vital  question  in  the  case  whether  the 
Port  of  Mobile  is  the  legal  successor  of  the  City 
of  Mobile  and  bound  for  Its  debts.  The  agree- 
ment of  facts  made  in  the  suit  upon  the  bonds 
is  conceded  to  be  a  true  statement  of  the  facts 
therein  recited.  From  this  paper  and  other  ad- 
missions made  In  the  answer  ot  the  Port  of  Mo- 
bile to  the  rule  to  show  cause,  and  the  legisla- 
tion of  the  State  of  Alabama  made  a  put  of 
the  record,  it  appears  that  on  the  day  when  the 
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Act  was  passed  vacating  and  annulling  the 
charter  and  dissolving  the  corporation  of  the 
City  of  Mobile,  another  Act  was  passed  to  in- 
corporate the  Port  of  Mobile;  that  all  the  terri- 
tory embraced  within  the  limits  of  the  Port  of 
Mobile  was  formed  of  part  of  the  territorv  and 
included  all  the  thickly  setUed  and  closely 
built  portion  of  the  City  of  Mobile;  that  out 
of  more  than  $16,000,000  of   taxable  prop- 
erty of  the  dtv  of  Mobile  all  but  $900,000  was 
included  within  the  limits  of  the  Port  of  Mo- 
bile, and  that  fourteen  fifteenths  of  the  inhab- 
itants of  the  City  of  Mobile  were  inhabitants  of 
the  Port  of  Mobile.    While,  therefore,  the  area 
of  territory  of  the  Port  of  Mobile  was  Kttlc 
more  than  half  that  of  the  City  of  Mobile,  it  is 
apparent  that  the  former  included  substantially 
the  same  taxable  property  and  the  same  body 
of  people  as  the  City  of  Mobile.    It  further  ap- 
pears tiiat  all  the  property,  except  its  wharves, 
of  the  City  of  Mobile,  used  by  it  for  public  and 
governmental  purposes,  was*  by  the  authority 
of  the  Act  of  February  24,  1881,  turned  over 
and  delivered  to  the  Port  of  Mobile  for  its  use 
without  compensation  to  be  paid  therefor. 

We  are  of  opinion,  upon  this  state  of  the 
statutes  and  facts,  that  the  Port  of  Mobile  is  the 
legal  successor  of  the  City  of  Mobile  and  liable 
for  its  debts.  The  two  corporations  were  com- 
posed of  miNitantialfy  the  same  community,  in- 
cluded witnfn  their  limits  sub^antially  the 
same  taxable  property,  and  were  organized  for 
th^  same  general  purposes. 

:/here  the  Le^lature  of  a  State  has  given 
a  local  community,  living  within  designated 
boundaries,  a  municipal  organization,  and  by  a 
subsequent  Act  or  series  of  Acts  repeals  its 
charter  and  dissolves  the  corporation  and  in- 
corporates substantially  the  same  people  as  a 
municipal  body  under  a  new  name  for  the  same 
general  purpose,  and  the  great  mass  of  the  tax- 
able property  of  the  old  corporation  is  includ- 
ed within  the  limits  of  the  new,  and  the  prop- 
erty of  the  old  corporation  used  for  public  pur- 
poses is  transferred  without  consideration  to  the 
new  corporation  for  the  same  public  uses,  the 
latter,  notwithstanding  a  great  reduction  of  its 
corporate  limits,  is  the  successor  in  law  of  the 
former  and  liable  for  its  debts,  and  if  any  part 
of  the  creditors  of  the  old  corporation  are  left 
without  provision  for  the  f^yment  of  their 
ddms,  thev  can  enforce  satisfaction  out  of  the 
new.    In  illustration  and  support  of  this  prop- 
osition, the  following  cases  are  in  point: 

In  Qirard  v.  Philaddphia,  7  Wall.  1  [74  U. 
S.  bk.  19,  L.  ed.  53],  it  was  held  bv  this  court 
that  the  annexation  to  the  City  of  Philadelphia, 
having  a  territory  of  only  two  square  miles,  of 
twen^-eight  other  municipalities  with  all  their 
inhabitants,  comprising  districts,  boroughs  and 
towns^ps  of  various  t^iitorial  extent,  and  the 
changing  of  its  name,  did  not  destroy  its  iden- 
tity or  impair  its  right  to  hold  proper^  devised 
to  it 

So  in  Broughton  v.  Plsnsacola,  98  U.  S.  266 
[Bk.  28,  L.  ed.  896],  It  was  said  by  Mr.  JuetUe 
Field,  in  delivering  judgment,  that  "When  a 
new  form  is  given  to  an  old  corporation,  or 
such  a  corporation  is  reorganized  under  a  new 
charter,  taking  in  its  new  organization  the  place 
of  the  old  one,  embracing  substantially  the 
same  corporators  and  the  same  territory,  it  will 
be  presumed  that  the  Legislature  intended  a 
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ccntfanied  existenoe  of  the  same  oorporation, 

tkhoogtk.  different  powers  are  possessed  under 

ttenew  diarter  and  different  olBcers  adminia- 

iti  affairs;  and  in  the  absence  of  express  pro- 

for  their  payment  it  wiU  also  be  pre- 

that  the  Legislature  intended  that  the 

IJaWlJlles  as  well  as  the  rij^ts  of  property  of 

theooiponlion  in  its  old  lorm  should  accom- 

paaj  toe  corporalion  in  its  reorganization." 

1^  QOannoTx,  Memphi$,  6Lea,  780.  the  8u- 
prene  Court  of  Tennessee  went  so  far  as  to  say 
*nhat  neither  the  repeal  of  the  charter  of  a  mu- 
■kipal  corporation,  nor  a  chance  of  its  name, 
■or  an  increase  or  diminution  of  its  territory  or 
pnpnlarinn,  nor  a  change  in  its  mode  of  gov- 
fTmnffrt,  nor  aQ  of  these  combined,  will  de- 
miof  tbe  identitr,  continuity  or  succession  of 
^,  fht  oorporation  if  the  people  or  territory  rein- 
^^  corporalcid  constitute  an  Integral  part  of  the 
CBtponHkm  abolished.  *  *  *  The  corporators 
nd  tbe  territory  are  the  essential  constituents 
of  tbe  corporation,  and  ri^ts  and  liabilities 
namfillT  adheie  to  them." 

In  Mtmnt  FteamfU  ▼.  Beekwith,  100  U.  6. 
n4  rBk.  85,  L.  ed.  099],  a  munid^  corpora- 
tioo  bad  been  dissolved  and  its  temtoiy  divided 
botween  and  annexed  to  three  adjacent  corpo- 
ntioBa.  Upon  this  state  of  factithe  court  held 
ibat  mileas  the  L^:islature  otherwise  provided, 
fte  corpotations  to  which  the  territory  and  the 
of  tbe  diyided  corporation  had  been 
^  were  severallv  liable  for  their  pro- 
sfaare  of  its  debts,  and  were  v^ted 
wiib  its  power  to  raise  revenue  wherewith  to 
pay  tbem  by  levying  taxes  upon  the  property 
tnaafmed  and  the  persons  rteiding  therein. 
Set  also  Oolek£$ierY,  Seaber,  8  Burr.  1866;  Oud- 
4m  V.  fiuTuwdk,  1  Salk.  192;  F^cmU  v.  Morris, 
n  Wend.  S»;  Mv  Orleans  R.  B.(h.Y.  City 
^Stm  Ortmtu,  26  La.  Ann.  476. 

la  tibe  can  of  Anai  v.  Sdma,  recently  decid- 
ed by  tbe  Sopnme  Court  of  Alabama  and  not 
j«t  nqnrted,  %  question  almost  identical  with 
die  ooe  now  in  hand  was  considered.  TheLeg- 
■iflfeare  o#  Alabama  had  passed  an  Act,  ap- 
wfcd  December  11, 1882,  entitled  "An  Act  to 
Tscsae  aad  Aimul  the  Charter  and  Dissolve  the 
Cuapumtai  of  tbe  City  of  Selma,  and  to  Pro- 
vide for  tbe  Application  of  the  Assets  Thereof 
la  tbe  P^^ymflDt  of  the  Debts  Thereof."    That 
Id  tnealed  tbe  diarter  of  the  Ci^  of  Selma 
^  all  Ads  amendatory  thereof,  and  declared 
oorporatioo  divc^ed  and  all  offices  held 
any  of  said  Acts,  except  for  the  purposes 


mA  daring  tbe  period  proviaed  by  the  repeal- 
lac  AcC»  ajpoliabed:  and  that  all  powers  oftax- 
sAb  civca  to  tbe  City  of  Sekna  br  Acts  of  the 
rere  resumed  by  and  lodged  in  the 
It  trmnaferred  to  the  cuStody  and 
of  tbe  State  of  Alabama  all  property, 
1  penooal,  held  and  used  by  tne  corpo- 
lor  fovenunental  or  other  public  pur- 
aad  declared  that  tbe  inhamtants  and 
7  witbia  tbe  territorial  limits  and  luris- 
of  oaid  corpoimtion  were  resolved  into 
of  tbe  State.    The  reridue  of  the  Act 
ly  similar  to  the  Act  of  Febru- 
mj  11^  1079,  'Ho  Tacate  and  annul  the  char- 
"     ~     tbe  corporation  of  the  City  of 


ras  followed  by  an  Act  approved  Feb- 
tt^  UM,  "to  incorporate  the  inhabitanU 
■Bpi'lflRlsaiy  formerly  embraced  within  the 


corporate  limits  of  the  municipal  corporation, 
since  dissolved,  stvled  the  City  of  Selma,  and 
to  establish  a  local  government  therefor." 

This  Act,  after  reciting  the  dissolution  of  the 
City  of  Selma  and  the  repeal  of  its  charter, 
among  many  other  provisions,  formed  the  in- 
habitants residing  within  the  territory  former- 
ly covered  by  the  City  of  Selma  into  a  muni- 
dpal  corporation  under  the  name  and  style  of 
"Selma;  provided  for  officers  of  the  munici- 
pality and  prescribed  their  duties;  authorized 
them  to  levy  taxes,  but  declared  that  no  funds 
derived  by  the  corporation  thereby  created 
from  taxes  or  any  other  source  should  be  used 
for  the  payment  of  any  of  the  debts  of  the  City 
of  Selma;  and  transferred  and  made  (Tver  to 
Selma  the  property  which  had  been  held  and 
used  by  the  City  of  Selma,  to  be  held  and  used 
for  the  same  uses  and  trusts  to  which  it  had 
been  devoted  while  in  the  possession  of  the 
Citv  of  Selma. 

This  Act  was  followed  by  an  Act  approved 
February  19,  1883,  to  carry  into  effect  any  plan 
or  scheme  for  the  compromise,  adjustment  and 
settlement  of  the  existing  indebtedness  of  the 
late  corporation,  known  as  the  City  of  Selma, 
whidi  might  be  agreed  upon  between  the  cred- 
itors of  &e  said  City  of  Selma  and  commis- 
sioners appointed  under  and  by  virtue  of  tbe 
Act  ♦  ♦  *  of  December  11,  1882.  With  this 
series  of  Acts  in  force,  the  Supreme  Court  of 
Alabama,  in  the  case  mentioned,  was  called  on 
to  construe  the  Act  "to  vacate  and  amend  the 
charter  and  dissolve  the  corporation  of  the  City 
of  Selma,  and  to  provide  for  the  application  of 
the  assets  thereof  to  the  payment  of  the  debts 
thereof."  It  held  that  this  Act  was  without 
operation  upon  the  debts  and  liabilities  of  tbe 
City  of  Selma  lawfully  contracted;  that  the  Act 
of  February  19, 1883,  to  incorporate  the  inhab- 
itants and  territory  formerly  embraced  within 
the  limits  of  the  Caty  of  Selma  was  a  reorgani- 
zation, under  the  corporate  name  of  Selma,  of 
the  same  corporators,  and  embraced  substan- 
tbdly  the  same  territory  as  the  City  of  Selma; 
that  the  corporation  called  Selma  was  the 
successor  of  the  City  of  Selma  and  bound  for 
the  payment  of  its  debts;  and  that  a  suit  at 
law,  founded  on  a  iud^ent  against  the  City 
of  Sehna,  was  mamtamable  against  its  suc- 
cessor, Scima. 

This  construction  of  these  statutes  of  the 
State  of  Alabama  by  its  highest  court  being  in 
accord  with  our  own  views  and  in  harmony 
with  former  decisions  of  this  court  on  the  same 

Ceral  subject,  is  decdsive  of  the  question  in 
d,  unless  there  \b  some  material  difference 
between  the  legislation  concerning  the  City  of 
Selma  and  that  concerning  the  City  of  Mobile. 
The  only  difference  that  can  be  supposed  to 
have  any  bearing  upon  the  question  under  dis- 
cussion is  that  the  Act  incorporating  Selma  em- 
braced  Uie  same  territory  as  that  covered  by  the 
City  of  Selma;  whereas,  the  Port  of  Mobile 
covered  little  more  than  half  the  territory  em- 
braced by  the  City  of  Mobile.  We  thhik  this 
difference  between  tbe  two  cases  is  an  imma- 
terial one.  Tbe  Supreme  Court  of  Alabama, 
in  the  case  of  tbe  MvlnU,  etc.  RcUlroad  Co.  v. 
Kennedy,  74  Ala.  566,  assumed  that  the  City  of 
Mobile  and  the  Port  of  Mobile  had  substantial- 
ly the  same  cor|>or:uors  and  the  same  bound* 
arics.    And  we  ore  of  opinion  that  the  exclu- 
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don  from  the  limits  of  the  Port  of  Mobile  of 
the  sparsely  settled  suburbs  of  the  City  of  Mo- 
bile, a  territory  of  little  value,  as  fairly  appears 
by  the  record,  and  consisting,  as  stated  by  the 
counsel  for  plaintiff,  without  contradiction, 
largely  of  fields,  swamps  and  land  covered  with 
water,  will  not  serve  to  distinguish  this  case 
from  the  case  of  Amp  v.  Selma.  We  repeat, 
therefore,  that  in  oiur  judgment  the  Port  of 
Mobile  is  the  legal  successor  of  the  City  of  Mo- 
bile and  boimd  for  its  debts. 

It  follows  from  this  proposition  that  the 
remedies  necessary  to  the  collection  of  his 
debt,  which  the  law  ^ve  the  creditor  of  the 
City  of  Mobile,  remain  in  force  against  the 
Port  c^  Mobile.  The  laws  which  establish  local 
municipal  corporations  cannot  be  altered  or  re- 
pealed so  as  to  invade  the  constitutional  rights 
of  creditors.  So  far  as  such  corporations  are 
invested  wiUi  subordinate  legislative  powers  for 
(305]  local  purposes,  they  are  the  mere  instrumental- 
ities of  the  States,  for  the  convenient  adminis- 
tration of  their  affairs,  and  are  subject  to  legis- 
lative control.  But  when  empowered  to  take 
stock  in  or  otherwise  aid  a  railroad  company, 
and  tliey  issue  their  bonds  in  payment  of  the 
stock  taken,  or  to  canr  out  any  other  author- 
ized contract  in  aid  of  the  railroad  company, 
they  are  to  that  extent  to  be  deemed  private 
corporations,  and  their  obligations  are  secured 
by  all  the  guarantees  which  protect  the  engage- 
ments of  private  individuals.  BrougliUm  y.Pen- 
$aeola  and  Mount  Pleasant  v.  Beekwith,  tupra. 

Therefore  tlu  remedies  for  the  enforcement 
of  Bach  obligations  assumed  by  a  municipal 
corporation,  which  existed  when  the  contract 
was  made,  must  be  left  unimpaired  by  the 
L^:islature,  or  if  they  are  changed  a  substan- 
iial  equivalent  must  be  provid^  Where  the 
resource  for  the  payment  of  the  bonds  of  a  mu- 
nicipal oorporauon  is  the  power  of  taxation 
existhig  when  the  bonds  were  issued,  any  law 
which  withdraws  or  limits  the  taxing  power 
and  leaves  no  adequate  means  for  the  payment 
of  the  bonds  is  forbidden  by  the  Constitution 
of  ^e  United  States,  and  is  null  and  void. 
Von  Hoffman  v.  Quiney,  4  Wall  585  [71  U.  S. 
bk.  18,  li.  ed.  408];  Edwards  y,  Keansy,  96  U. 
8.  595  [Bk.  24,  L.  ed.  798];  Ralls  CourU^  Court 
V.  United  States,  and  Louisiana  v.  Pilsbury, 
105  U.  8.  788,  278  [Bk.  26,  L.  cd.  1220,  1090J; 
Louisiana  v.  Mayor  of  Neio  Orleans,  109  U.  S. 
2S5  [Bk.  28,  L.  ed.  936].  These  propositions 
receive  strong  support  from  the  decisions  of  the 
Supreme  Court  of  Alabama.  Comrs,  of  Lime- 
stone County Y.  Raifier,  43  Ala.  488;  EdwardsY, 
WiUiamson,  70  Ala.  145;  Slaughter  v.  Mobile 
County,  78  AJa.  184. 

It  follows  that  the  contract  by  which,  under 
authority  of  the  Legislature,  the  City  of  Mo- 
bile agreed  to  levy  a  special  tax  for  the  pay- 
ment of  the  principal  and  interest  of  the  class 
of  bonds  to  which  those  held  bv  the  plaintiff 
belong  is  still  in  force,  and  its  obligation  rests 
upon  its  legal  successor,  the  Port  ofMobile. 

All  laws  passed  since  the  making  of  the  con- 
tract, whose  purpose  or  effect  is  to  take  from 
the  City  of  Mobue  or  its  successor,  the  power 
to  levy  the  tax  and  pay  the  bonds,  are  invalid 
and  ineffectual  and  will  be  disregarded.  Mr, 
Justice  Field,  when  delivering  the  judgment  of 
this  court  in  Wolff  v.  New  Orleans,  108  U.  S. 
858  [Bk.  26,  L.  ed.  895],  said:    "The  courts, 
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therefore,  treating  as  invalid  and  void  the  legis- 
lation abrogating  or  restiicting  the  power  of 
taxation  delegatea  to  the  mumcipality,  upon 
the  faith  of  which  contracts  were  made  with 
her  and  upon  the  conthiuance  of  which  alone 
they  can  be  enforced,  can  proceea.  and  by 
mandamus  compel,  at  the  instance  of  Uie  par- 
ties interested,  the  exercise  of  that  power,  as  if 
no  such  leri^ation  had  ever  beem  attempted." 
And  80  in  BaUs  Oountp  Oourty,  United  States^ 
105  U.  S.  788  [Bk.  26,  L.ed.  1220l  it  was  &[ui 
by  the  (^itf  Justice,  spealdnff  for  the  court,  that 
"All  laws  of  the  State  whic£  ha ve  been  passed 
since  the  bonds  in  question  were  iasued,  por- 
porthig  to  take  aw^y  from  the  county  oooits 
the  power  to  levy  taxes  neceflsaiy  to  meet  the 
payments,  are  invalid:  and  under  the  well  set- 
tled rule  of  decision  in  this  court  the  drciiit 
court  had  authority,  by  mandamus,  to  require 
the  county  court  to  do  all  the  law,  when  the 
bonds  were  iasued,  required  it  to  do  to  raise  the 
means  to  pay  the  judgment,  or  aomething  lub- 
stantiaUv  equivalent 

The  Port  of  Mobile  has  the  machinery  and 
officers  requisite  for  the  assessment  of  property 
and  for  the  levy  and  collection  of  taxes  to  car- 
ry on  the  city  government.  There  is  no  reason 
why  the  taxes  neoessarr  to  pay  the  judraient 
of  the  plaintiff  cannot  be  levied  andrcouected 
by  the  same  officers.  There  is  no  obstacle  to 
the  full  and  complete  performance  by  the  Port 
of  Mobile  and  the  Molrile  Police  Board  of  the 
duties  required  by  theperemptory  writ  of  fsuM- 
damns  issued  by  the  circuit  court 

It  follows  from  the  views  we  have  expressed 
that  the  judment  of  the  drcuit  court  in  fsTor 
of  the  pkinuff  for  |7,808.80  and  costs  against 
the  Port  of  Mobfle,  and  the  judgment  directing 
the  peremptory  writ  of  mandamus  to  be  issued 
against  the  Port  of  Mobile  and  the  Mobile  Po- 
lice Board  for  the  satisfaction  of  such  Judg- 
ment, are  both  warranted  by  law. 

Judgments  affirmed, 
Tmeoopy.  Test: 

James  H.  MoKeoney,  de^  Sap.  Ooiict»  U.  & 


SOXTTHWESTERN  RAILROAD  OOMPA- 
NY,  PV'  in  Err.. 

V, 

WILLIAM  A.  WRIGHT,  Oomptroller-Qen- 
eral  of  the  Statb  or  Gboboia,  GBOROB 
F.  CHERRY,  Sheriff  of  the  Cotnrrr  ov 
Bibb,  and  F.  M.  BUTNER,  Sheriff  of  the 
CouNTT  OF  Houston. 


SAME 

9, 

STATE   OF  GEORGIA. 

(See  S.  C.  Reporter's  ed.  281-287^ 

Railroads— exemption  firm  taxation — ^pM  ^ 
eonsoUdation. 

L  The  surrender  of  the  power  to  tax  wfn 
be  presumed  but  must  be  shown  Iqr 


Nora.— Taxation;  surrender  of  the  po«oer  to  tor, 
fifver  preaumcd.  SeeTuokerv.  gergueoQ39IT,S,>  tf^ 
WaluTiw,  bk.  a,  8(»,  fwta.  -=^  \— 

lie  u.  s. 
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.  Ilmtted  ozempttoQ  from  tucation  con- 
In  the  oriflnal  charter  of  the  Southweet- 
A  Oompanr  of  Georgia  applies  only  to 
of  tta  road  aa  were  built  under  that 

[Nm.  96,  471.] 
JfB^  Dm.  ii,  1B85,     iMdded  Jan.  ^  1886. 

[KSBBOR  to  tiM  Supreme  Oourt  of  the  6tate 

Tha  hftrtory  and  facts  of  the  case  «ufflcienUy 
near  in  tlie^iinkmof  the  court 

Mmtn.  A.  BL  Lawton,  R.  F.  I^on  and 
T.  B.  fraahnm,  for  the  plaintiff  in  error. 

Clifford    AnaersoB*    Sajnuel 
and  K  Toambi,  for  defendants  in 


" 


Mr.  Cki4 jM$Uc$WmXX%  delivered  the opin- 
ioD  of  the  court: 

The  saltB  relate  to  the  liabilitv  of  the  South- 
weatecn  BaUroad  Company,  aCfeoreia  corpora- 
iem^  tot  tnzea  on  different  parts  of  Its  railroad, 
sad  the  federal  question  inyolved  arises  under 
a  daim  o#n  charter  contract  of  exemption  from 
iZl  t********  beyond  '*  a  tax  of  one  half  of  1  per 
oeaft  upon  its  annual  net  income.**  The  Com- 
pany owns  nod  operates:  1,  a  road  from  Macon 
ftroQgfa  Fort  Yauey,  Americus,  Smithyille,  and 
Ctehbert  to  Fbft Ctabes;  8,aroad  from  Smith- 
v9s  to  Albany;  8,  a  road  from  Albany  to  Ar- 
linslon;  4,  a  road  from  Cuthbert  to  Eufaula; 
aad,  S,  n  foad  from  Fwt  Yall^  to  Columbus. 
The  fine  of  all  these  roads  is  shown  on  the  f  ol- 
bwiagplal: 


rood  fron  Macon  to  Americus  and  from 
to  Fort  Qaines  was  buOt  under  the 

srtcr  of  the  Company,  granted  De- 

14.1045.    Section  14  of  th&  charter  is 


"I  14.  That  the  said  railway  and  its  appur- 
and  an  ptupeity  therewith  connected, 
be  aobject  to  be  taxed  higlier  than 
dl  pm  cent  upon  its  annual  net  in- 


through  Smithville  to  Al- 
bwdidfng  was  done  by  the  Georgia  and 
BaOioaa  Oompany,  under  a  charter 


minted  January  88, 1858.    S  8  of  this  charter 
18  as  follows* 

**  §  8.  That  the  Georgia  and  Florida  Hail- 
road  CompanT  may,  at  any  time,  incorporate 
their  stock  wuh  the  stock  of  any  other  com- 
pany, on  such  terms  as  may  be  mutually  agreed 
upon  by  such  companies;  Provided,  That  the 
road  and  other  property  of  this  cooipany  shall 
be  subject  to  such  taxation  as  the  Legislature 
may  deem  equitable  and  just." 

After  this  part  of  the  road  was  finished  the 
Georgia  and  Florida  Company  agreed  with  the 
Southwestern  Company  to  consolidate  its  stock 
with  that  of  the  Southwestern,  and  thereupon 
it  delivered  its  road,  then  running  from  Amer- 
icus to  Albany,  into  the  possession  of  the  South- 
western Company.  This  having  been  done  the 
General  Assembly  of  Georgia,  on  the  19th  of 
December,  1859,  passed  an  Act  which  recited 
what  had  been  done,  and  then  eoacted: 

"8  2.  Be  it  further  enacted,  That  the  said 
railroad  from  Americus  to  Albany  shall  be  con- 
sidered part  and  parcel  of  the  roaa  of  the  South- 
western Railroaa  Company,  and  be  liable  to 
pay  the  State  the  same  tax  that  the  rest  of  the 
Southwestern  Railroad  Company  is  liable  to 
pay,  and  such  additional  tax  as  the  Legislature 
may  hereafter  impose." 

The  Southwestern  Company  now  holds  this 
part  of  its  road  under  this  transfer. 

The  road  from  Albany  to  Arlington  was  built 
under  an  Act  of  the  General  Assembly  passed 
December  18, 1860,  as  follows: 
"An  Act  to  Amend  the  Several  Acts  of  the 
Gkneral  Assembly  Relating  to  the  South 
western  Railroad  Company,  and  to  Author 
ize  the  Said  Company  to  Construct  a  Branch 
Railroad,  and  for  Omer  Purposes. 
"^1.  Be  it  enacted,  etc..  That  the  Soutli 
western  Railroad  Company,  of  this  State,  are 
hereby  authorized  to  construct  a  branch  rail- 
road from  Albany,  or  Dawson,  or  any  point 
west  of  Dawson,  on  their  line  of  road,  to  such 
place  on  the  Chattahoochee  River,  or  on  the 
Florida  line,  as  the  said  Company  may  select; 
and  that  said  Company  shall  have  for  these 
purposes  all  the  rights,  privileges  and  powers 
conferred  by  their  charter  of  incorporation  and 
the  Act  amendatory  thereof. 

"  §  2.  Be  it  further  enacted,  etc..  That  said 
Company  are  hereby  empowered  and  author- 
ized to  increase  their  capital  stock  $1,000,000 
and  said  additional  stocs  shall  be  subject  an<l 
liable  to  pay  the  same  rates  of  tax  to  the  State 
of  Georgia  that  is  now  required  of  the  said 
Southwestern  Railroad  Company,  and  such 
additional  tax  as  the  Legislature  may  hereafter 
impose." 

The  road  from  Cuthbert  to  Euf aula  was  built 
under  the  following  Act,  passed  February  ^, 
1850: 

"An  Act  to  Amend  an  Act  Entitled  'An  Act  to 
Incorporate  the  Southwestern  Railroad  Com- 
pany, with  Power  to  Sxtend  Branches  to  Al- 
bany in  the  County  of  Baker,  and  Fort  Gaines 
in  the  County  of  Clarly,  and  to  Points  Below 
Those  Places  on  the  Chattahoochee  and  Flint 
Rivers,  and  to  Punish  Those  Who  May  Will- 
fully Injure  the  Same,  Assented  to  December 
27th,  1845;  and  for  Other  Purposes.' 
"  §  1.  Be  it  enacted  bp  the  Senate  and  House 
ofBepreeentatitee  cftJie  State  of  Qeotgia,  in  Gen- 
eral Aeeembly  met,  and  it  i$  hereby  enacted  by 
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tlte  authority  of  the  Mtne,  That  from  and  after 
the  passage  of  this  Act  said  Raihx>ad  Company 
shall  have  power  and  authority  to  construct  a 
branch  of  add  road  from  some  point  on  said 
road  to  any  point  on  the  Chattahoochee  River, 
below  the  Town  of  Florence,  in  the  County  of 
Stewart,  which  said  Company  may  deem  most 
advisable  and  proper,  imder  the  rules  and  re- 
strictions as  they  are  now  authorized  to  con- 
struct said  Southwestern  Railroad:  Provided^ 
That  if  said  Company  do  not  build  the  main 
trunk  of  said  road  to  or  below  Fort  Gkdnes 
within  two  years  from  Uie  time  that  the  same 
is  completed  to  the  point  at  which  the  said 
branch  road,  i^conmienced,  may  intersect,  then 
said  Company  shall  be  liable  to  refund  to  the 
[2351  stockholders,  now  residing  in  Early  and  Ran- 
dolph Counties,  or  their  aisigns,  the  amoimt  of 
stock  held  by  Uiem,  with  Interest  irom  the  time 
the  same  was  paid." 

The  road  from  Fort 7allev  to  Columbus  was 
built  by  the  Muscogee  Raikoad  Company,  im- 
der a  charter  grantS  December  27, 1S45,  which 
contained  a  clause  upon  the  subject  of  iaxation, 
substantially  like  section  14  of  the  charter  of 
the  South  western  Company.  The  two  companies 
were  afterwards  consolidated,  and,  when  the 
the  case  in  which  the  State  of  Georgia  ap- 
pears as  defendant  in  error  was  before  this 
court  on  a  former  writ  of  error,  it  was  decided 
that  this  road  and  that  part  of  the  road  of  the 
Southwestern  Company  which  was  built  under 
Uie  oridnal  charter, were  exempt  from  taxation 
beyond  one  half  of  1  percent  upon  their  annual 
net  income.  Southwestern  B.A€h.Y,  Georgia, 
02  U.  8.  676  [Bk.  28  L.  ed.  762.] 

The  supreme  court  of  the  State  has  decided  in 
both  these  cases  Uiat  the  roads  from  Americus 
to  Albany,  from  Albany  to  Arlington  and  from 
Cuthbert  to  Eufaula  were  subject  to  the  general 
laws  of  the  State  for  the  taxation  of  railroads, 
without  regard  to  the  exemption  in  the  oririnal 
charter  of  the  Company.  To  reverse  judg- 
ments to  this  effect  these  writs  of  error  were 
brought 

There  is  no  question  now  as  to  the  exemption 
from  general  taxation  of  that  partof  the  road 
built  under  the  original  charter.  That  we  have 
already  decided,  and  there  is  no  disi)ute  about 
it  now.  The  languase  of  the  exempting  clause 
is  somewhat  unusual.  It  ii  not  tfaiat  the  Com- 
pany or  its  stock  shall  be  taxed  in  a  certain 
wav  and  otherwise  exempt;  but  that  the  "  Said 
railway  and  its  appurtenances,  and  all  property 
therewith  connected,  shall  not  be  subject  to  tie 
taxed  higher,"  etc.  This  clearly  means  the 
railroad  specified  in  the  charter  and  none  other. 
Possibly,  if  the  Companv  had  acquired  the  road 
between  Americus  and  Smithville  from  the 
Florida  &  Georgia  Company  without  any  spe- 
cial limitation  by  the  State  upon  the  exemption 
of  its  own  charter,  that  part  of  the  Flonda  & 
Georgia  road  might  have  been  brought  under 
tlie  exemption.  But  this  was  not  done,  for  the 
State,  while  recognizing  the  transfer  of  the 
Florida  and  Georda  ro^,  was  careful  to  pro- 
[236]  vide  that  the  road  should  be  liable  to  pay,  not 
only  the  same  tax  as  the  rest  of  the  road  of  the 
Southwestern  Railroad  Company,  "but  such 
additionid  tax  as  the  Legislature  may  hereafter 
impose."  This  is  nothing  less  than  an  express 
reservation  of  power  by  the  State  to  tax  the 
part  of  the  Southwestern  Company's  road  be- 
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tween  Americus  and  Albany  as  other  railroads 
in  the  State  are  taxed  when  there  is  no  charter 
exemption. 

The  same  is  true  of  the  road  between  Albany 
and  Arlington,  for  the  power  to  build  that  line 
is  coupled  with  a  reservation  of  the  right  to  tax. 
Such  IS  evidently  the  meaning  of  section  2  of 
the  Act  authorizing  its  conspruction. 

The  language  of  the  auUiority  to  build  the 
road  from  Cuthbert  to  Eufaula  is  somewhal 
different  There  nothing  is  said  about  taxation; 
but  that  the  original  charter  of  the  Company 
did  not  rive  the  right  to  bofld  this  part  of  the 
road  is  shown  by  the  fact  that  this  amendment 
was  deemed  necessary.  In  building  this  exten- 
sion or  branch  the  company  was  {uaced  under 
the  rules  and  restrictions  they  were  subjected 
to  in  building  the  original  road;  but  that  did 
not  necessaruy  imply  an  exemption  of  this  line 
from  taxation  to  the  same  extent  the  old  road 
was.    That  exemption  was  only  for  that  ro«d; 
and  as  the  amenoing  Act  does  not  in  terms  or 
by  fair  implication  apply  the  exemption  to  the 
additional  road  which  was  to  be  built  under  it, 
we  must  presume  that  nothing  of  the  kind  was 
intended  and  that  the  State  was  left  free  to  tax 
that  road  like  other  property.  No  rule  is  better 
settled  than  that  a  contract  of  exemption  from 
taxation  is  never  to  be  presumed.  A  surrender 
of  the  power  to  tax  when  claimed  "  must  be 
shown  l^  clear  and  unambiguous  language 
which  wul  admit  of  no  reasoniwle  oonstruc^n 
consistent  with  the  reservation  of  the  power." 
Delaware  RaUroad  Tax,  18  Wall.  207  [85  U.  a 
bk.  21,  L.  ed.  888.1 

This  disposes  of  all  the  federal  questions  in 
the  two  cases;  and  as  they  were  rightly  decided 
in  the  court  below,  it  follows  tSht  the  judg- 
ments must  be  affirmed  without  an  examination 
of  the  other  errors  assigned  which  involve  ques- 
tions of  state  law  only.    Murdoch  v.  Memphis, 
20  Wan.  590  [87  U.  S.  bk.  22,  L.  ed.  429.]     If 
the  roads  are  ilot  exempt  under  their  chslrters 
from  the  operation  of  the  general  laws  of  the 
State  for  the  taxation  of  railroads,  the  errors, 
if  any,  of  the  court  below  in  fixing  the  value 
and  ascertaining  the  amount  of  tax  under  the 
law  are  not  reviewable  here.    No  complaint  Is 
made  of  the  law  itself,  if  it  applies  to  this  Com- 
pany, so  far  as  the  diluted  portions  of  its  road 
are  concerned.    The  administration  of  the  law 
by  the  officers  or  the  courts  of  the  State  involves 
no  questions  of  which  we  can  take  jurisdictioa. 
The  law  being  valid  the  courts  of  the  State  have 
exclusive  jurisdiction,  appellate  or  ottierwise, 
of  all  cases  brought  b^ore  them  involving  pro- 
ceedings for  its  enforcement 

The  Judgment  in  each  of  the  caeei  i$  ^i^lmssdL 

'"Yaeoopy.   Test:  ^    ^  «.      ^ 

James  H.  MoKeDney,Gtoik,  Sup.  Ooint^  IT.  a 
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Renaud  y.  Abbott. 
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ISee  8.  C  Bepoiter^s  ed.  fr7-288.> 

iV^etffli  gyaeffon  to  mrnce  of  dUUion — death 
^  plainHJ^-^mibititution — writ  cf  error  to 
MmU  mmrt  Judieial  notice  of  kme  of  other 
Stmim  Judffmenti  of  eourti  (f  other  8U»tee 


Ab  oliiaettoii  to  the  senrloe  of  a  ettatton  to  a 
of  error  to  a  atate  oourt  lo  another  State,  by 
■nahalof  adJatrtottheretmcanonlybetaken 
of  bj  a  modoQ  to  (Uamtai  madeprompt- 
appeanwoe  limited  to  that  special  purpose. 
The  aabatttutfon,  \>j  the  state  court,  of  the 
in  error,  upon  the  death  of  the  plaiotUf 
MUrmeot,  was  a  queetiou  whMi  that  court 
ftnntnrtTp  right  tP*  tetennine. 
Upon  writ  of  error  to  the  highest  court  of  a 
this  court  takes  judicial  notbe  of  the  law  of 
State,  only  where  that  oourt  takes  Judicial 
of  It  bj  the  local  law. 
Under  section  90ft,  R.  8..  if  aJotnt  Judgment re- 
~  In  aatate  oourt  against  two.  of  whom  but 
set  fed,  is  enforceable  within  that  State 
him  aererallj,  it  wUl  sustain  an  action 
him  in  another  State,  whatever  rule  may 
psvrafl  as  to  similar  domestic  Judgments. 
[No.  28.] 
Apr.  7, 8, 1885.    Decided  Jan.  4, 1886. 


rl  ERROR  to  the  Supreme  Court  of  the  State 
of  New  Hampshire. 

The  bistorj  and  facts  of  the  case  sufficiently 
i|ipear  in  the  opinion  of  the  court. 

Mmre.  Wflliaai  A.  Maury*  ThomoB  J. 
Awtmue  and  Bobert  Mott,  for  plaintiff  in  error: 
Tlie  Supreme  Court  ot  New  Hampshire  re- 
to  enforce  a  judgment  which,  ifrendered 
tfcoc^  would  be  invalid,  however  vaiid  it  may 
he  in  the  ttate  courts  of  tlie  State  which  tried 
and  detmnined  the  cause. 

Tbe  Jiid|(;ment  of  a  state  court  should  have 
the  sme  credit,  validity  and  effect  in  eveiy 
«cber  court  of  tbe  United  States  which  it  had 
1m  the  alato  cooit  where  tt  was  pronounced. 

Bawudon  ▼.  MeConnd,  8  Wheat.  284  (16  U. 
& bk.  LIa, ed. 878);  Breedloeey.NieoUt, 7 Pet. 
)•  <n  tJ.  8.  hk.  8,  L.  ed.  787). 
▲  lioniBiana  court  would  not  listen  for  one 
to  tbe  defendant  in  error  when  he  says 
tbe  Judgment  rendered  in  New  Orleans,  as 
Id  idBu  was  void,  because  it  was  pronounced 
jattaiw  agabiit  bim  who  was  dtedand  hispart- 
aer  Wte  was  not  dted. 

Omirmmii  ▼.  Akin,  17  La.  44;  Montague  t. 
VM,  SO  La.  Ann.  50. 

C  EastmftB.  for  defendant 


far 


gmiteine  Court  of  New  Hampshire  de- 
tbe  judgment  invalid  for  want  of  Juris- 
wbHber  tbe  state  court  made  or  did 
a  mistake  as  to  tbe  particular  reason 
of  Jurisdiction,  stilL  if  the  want  of 
plainly  appears  from  tbe  record 
federal  question,  for  the  state  court 
properly  should  have  decided  as  it 


iaoo 


limidmfi^m, 
TbefnOif 


_      ▼.  Jr«i|j*a.  80  Wan.  590  (87  U.  8. 

L.  ad.  429);  Brown  w.Atwdl,  02  U.  8.829 

L.  ed.  512);  Oitieene  Bank  v.  Board  €f 


bott  could  have  been  taken  advantage  of  in  a 
motion  on  arrest  of  judgment,  if  the  judgment 
had  been  against  the  dSendant. 

Oilman  t.  Bitet,  10  Pet  298  (85  U.  8.  bk.  9, 
L.  ed.  482). 

There  is  therefore  no  occasion  to  reverse  the 
Judgment  of  the  state  oourt,  wheUier  right  or 
wrong. 

To  maintain  a  suit  on  a  Judgment  in  any 
other  State  than  that  where  rendered,  when 
there  was  no  appearance,  tbe  record  must  show 
service  on  tbe  defendants  within  the  limits  of 
the  State  whose  court  is  claiming  tbe  jurisdic- 
tion. 

Earrie  v.  Hardeman,  14  How.  384  (56  U.  8. 
bk.  14,  L.  ed.  444);  Eart  v.  Sanson,  110  U.  8. 
151  (Bk.  28,  L.  ed.  101). 

There  was  no  service  on  £.  A.  Abbott.  Tbe 
Judgment  as  to  him  is  therefore  a  nullity. 

i^Arcy  Y.Ketehum,  11  How.  165  (52  U.  8.  bk. 
18,L.ed.64Q;  Public  Works  v.  Columbia  Col- 
l^.  17  Wall.  521  (84  U.  8.  bk.  21,  L.  ed.  087); 
HaU  V.  Lanning,  91  U.  8.  167  (Bk.  23,  L.  ed. 

2m 

The  Judgment  declared  on  being  void  as  to 
one  of  the  defendants  is  void  as  to  both,  and 
cannot  be  tbe  foundation  of  an  action  in  any 
other  State. 

HaU  V.  Waiu^,m»,  6  Pick.  282;  Holbrook  v. 
Murray,  5  Wend.  161;  Biehards  v.  Walton,  12 
Johns.  484;  Bangely  v.  Webster,  11  N.  H.  299; 
Smith  V.  Smith,  17  111.  482;  Buffum  v.  Bams- 
dea,  55  Me.  252;  Knapp  v.  Abell,  10  Allen,  485; 
Maekey  v.  Gordon,  84  N.  J.  L.  286;  Hanky  v. 
Dononhue,  59  Md.  239;  Freem.  Judg.  §  186. 

This  court  has  impliedly,  if  not  expressly, 
adopted  the  principle  of  these  cases. 

Oilman  v.  Bives,  10  Pet.  298  (85  U.  S.  bk.  9, 
L.  ed.  482);  Thompson  v.  Whitman,  18  Wall.  469 
(85  U.  S.  bk.  21,  L.  ed.  901). 

Mere  error  makes  a  judgment  voidable. 
Want  of  jurisdiction  makes  it  void. 

Eaion  v.  Badger,  88  N.  H.  287;  CaHOon  v. 
Washington  Ins.  Co.  85  N.  H.  162;  Judkins  v. 
Union  Mut,  F.  Ins.  Co.  87  N.  H.  470;  Conery  v. 
Botchford,  84  La.  Ann.  520;  BoswelTs  Lessee  y. 
Otis,  9  How.  886  (50  U.  8.  bk.  18,  L.  ed.  164); 
Bischoff^.  Wethered,  9  Wall.  812  (76  U.S.bk.19, 
L.ed.829);  Laurent  y.  Bedman,  80  La.  Ann. 
868.      . 

It  has  been  uniformly  held  by  this  court  that 
a  writ  of  error  sued  out  by  one  of  two  per- 
sons, against  whom  a  Joint  Judgment  is  ren- 
dered, without  a  summons  and  severance  or 
equivalent  proceeding  must  be  dismissed. 

Feibelman  v.  Packard,  108  U.  S.  14  (Bk.  27, 
L.ed.  684). 

This  ia  the  rule  of  the  common  law. 

Comvn,  DUt.  pi.  8,  B.  9. 

The  i^ew  Hampshire  court  is  not  estopped  to 
so  far  examine  the  facts  and  the  record  as  to  in- 
quire whether  the  oourt  in  Louisiana  actuallv 
had  jurisdiction  to  pronounce  the  judgment  it 
did. 

HaU  V.  Lanning,  91  U.  8. 160  (Bk.  28,  L.  ed. 
271);  Pennoyer  v.  Neff,  95  U.  8. 714  (Bk.  24,  L. 
ed.  565);  Ins.  Co.  v.  Bangs,  108  U.  8. 485  (Bk. 
26,  L.  ed.  580);  St.  Clair  v.  Cox,  106  U.  8.  858, 
and  Pana  v.  Bovier,  107  U.  8.  545  (Bk.  27,  L. 
ed.  228, 480). 

**  Tbe  court  of  tbe  State  may  perhaps  feel 
bound  to  ffive  effect  to  tbe  service  made  as  di- 
rected by  Its  statutes.    But  no  court,  deriving 
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iu»  authority  from  another  gOTermnent,  wfll 
recognize  a  merely  constructiTe  service  as 
bringing  a  person  within  the  jurisdictionof  the 
court,  and  the  judgment  would  be  allowed  no 
force  in  the  cour&  of  any  other  State." 

Hart  ▼.  8ani(m,  110  U.  S.  151  (Bk,  28,  L.  ed. 
101). 

The  objection,  whwe  there  is  any  substantial 
defect  in  the  writ  <tf  error,  may  be  taken  at  any 
time  before  judgment. 

WiUtm  Y.  L.  d:  F,  ln».  Co.  12  Pet.  140  (87  U. 
8.  bk.  9,  L.  ed.  1082). 

At  common  law,  by  the  death  of  one  of  the 
parties,  the  action  abated,  and  the  court  had  no 
further  jurisdiction.  This  is  the  law  in  New 
Hampshire. 

Pettingm  v.  ButUrfiM,  45  N.  H.  195. 

Mr,  Jtutiee  Matthews  ddivered  the  opin- 
ion of  the  court: 

The  writ  of  error  in  this  case  was  sued  out 
and  allowed  by  the  Chirf  Jastiee  of  the  Su- 
preme Court  01  New  Hampshire  on  June  18. 
1882,  returnable  to  October  Term,  1882,  of  this 
court  The  transcript  of  the  record  was  filed 
here  July  14,  1882,  and  the  defendant  in  error 
entered  his  appearance,  through  counsel,  on 
July  28, 1882,  which,  alUiough  special  in  terms, 
was  not  limited  to  any  particular  purpose. 
[281  ]  At  October  Term,  1888,  a  motion  was  filed  to 
dismiss  the  cause  on  two  grounds:  1,  because 
the  citation  had  been  sery^  on  the  defendant 
in  error  in  Massachusetts  by  the  marshall  of 
that  district;  and  2,  because  the  present  plaint- 
iff  in  error  had  been  improperly  substituted  as 
successor  to  the  plaintiff  In  the  judgment  sought 
to  be  reyiewed.  This  motion  to  dismiss,  id- 
though  submitted  to  the  court  at  Uiat  tenn,  was 
postponed  unto  the  hearing  on  the  merits.  So 
lar  as  the  first  ground  is  inyolyed  it  comes  too 
late.  ThealleSddirregularity  in  theseryiceof 
the  citation  could,  at  any  rate,  only  haye  been 
taken  adyantage  of  by  a  motion  to  dismiss, 
made  promptly,  on  an  appearance  limited  to 
that  spiecial  purpose,  and  was  cured  by  such  an 
appearance  as  was  entered  in  this  case.  IT.  8, 
y.  TaU9, 6  How.  608147  U.  S.  bk.  12,  L.  ed.5761; 
Buckingham  y.  McLean,  18  How.  150  [54X1.  S. 
bk.  14,L.ed.90]. 

The  judgment  souj^t  to  be  reyiewed  was  ren- 
dered in  layor  of  the  defendant,  in  a  suit 
brought  by  Isaac  L.  Wilbur  upon  a  judgment 
rendered  in  his  fayor  as  syndic  of  his  cr^itors 
under  the  laws  of  Louisiana,  in  the  FifUi  Dis- 
trict Court  of  New  Orleans,  in  that  State.  Wil- 
bur haying  died  in  July,  1881,  after  the  judg- 
ment a^nst  him  In  the  Supreme  Court  of  New 
Hampshire,  William  H.  R^aud  thereirpon,  on 
June  12, 1^,  on  his  petition,  showing  that  he 
had  been  appointed  under  the  laws  or  Louisi- 
ana to  suco^  Wilbur  as  syndic  of  his  credit- 
ors, was  substituted  as  plaintiff  in  the  judg- 
ment and  allowed  to  prosecute  a  writ  of  error 
to  this  court.  It  was  the  proyince  of  the  Su- 
preme Court  of  New  Hampdiire  to  permit  this 
substitution,  and  its  action  in  doing  so  is  not 
open  to  objection  by  the  defendant  in  error 
in  this  court  We  receiye  the  transcript  of  the 
record  in  the  cause  as  it  is  certified  to  us  by  that 
court  in  answer  to  the  precept  of  the  writ  of 
error  allowed  and  issued  to  that  end.  When 
brought  here  it  is  open  to  examination  only  for 
the  purpose  of  deciding  whether  it  contains  a 
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federal  question  within  our  jurisdiction;  and  i' 
so,  whetner  there  is  error  in  tibie  decision  of  that 
question  by  the  supreme  court  of  the  State. 
Whether  the  present  plaintiff  in  error  ought  to 
haye  been  subetitutea  for  the  deceased  plaintifl 
in  the  judgment  to  be  reyiewed  was  a  questioD 
of  practice  imder  the  laws  of  New  Hampshire, 
which  the  Supreme  Court  of  that  State  had  the 
exclusiye  ri^t  to  determine.  It  1p  not  open  to 
any  inquiry  on  our  part  under  the  present  writ. 
The  action  was  in  debt  brou^t  by  WObor 
upon  a  judgment  alleged  to  luiye  been  reoor- 
ered  by  him  in  the  fifth  District  Court  of  the 
City  of  New  Orleans,  in  the  State  of  Louisiana. 
against  Joseph  8.  Abbott,  then  in  fuD  life,  and 
one  Edward  A.  Abbott,  for  the  sum  of 
$28,888.69,  with  interest  thereon  from  Noyem- 
ber  1. 1862,  as  damages  in  a  certain  cause  then 
pending  in  said courtbetween  the  said  plaintiff 
and  the  said  Joseph  8.  Abbott  and  Edward  A. 
Abbott,  as  copartners  under  the  name  of  J.  8.  & 
E.  A.  Abbott,  and  for  costs  of  suit  Edward 
A.  Abbott,  as  administrator  of  Joseph  8.  Ab- 
bott, alone  was  sued.    The  plea  was  mU  UM 

The  plaintiff  offered  in  eyidence  a  duly  certi- 
fied transcript  of  the  record  of  the  judgment 
sued  on.  from  that  it  appeared  that  the  cita- 
tion and  copy  of  the  petition  was  returned  by 
the  sheriff,  seryed  on  J.  8.  Abbott,  one  of  the 
defendants,  personally,  on  December  88, 1806. 
No  sendee  on  the  other  defendant  uipean  to 
haye  been  made.  Judgment  was  afterwaidi 
entered  therein  aa  foDows: 
"  L  L.  Wilbur,  Syndic,  etc, ) 

«.  V  No.  16,087. 

J.  8.  &  E.  A.  Abbott.       ) 

On  motion  of  E.C.  Mix,  of  counsel  for  plaint- 
iff, and  on  introdudng  due  proof  of  the  daixn 
of  said  phiintiff  , 

It  is  curdered  and  adjudged  that  the  default 
herein  entcn^  on  the  eleyenth  of  January,  1867» 
be  now  confirmed  and  made  final;  and  that 
plaintiff,  L  L.  Wilbur,  in  his  capacity  as  vpt- 
die  of  hk  creditors  and  of  the  creditors  of  Wil- 
bur and  Borge,  recoyer  of  the  defendants.  Jo- 
seph S.  and  Edward  A.  Abbott,  who  leside  in 
Concord,  in  the  State  of  New  Hampehire,  are 
commercial  partners  there,  doing  business  uih 
der  thefllyle  and  firm  of  J.  8.  &  E.  A.  Abbott. 
t';i  mHido,  the  sum  of  twen^-three  tbouaand 
three  hundred  and  eighty-three  -M  dollars, 
with  legal  interest  from  the  first  of  jNoyember. 
1862,  imtil  paid,  and  costs  of  suit 

Judgment  rendered   19th  January,   1887. 
Signed  24th  January,  1867. 
(S&ned)  Chas.  Leauiuoot,  Judge.** 

The  defendant  objected  to  this  transcript  aa 
eyidence,  on  the  ground  that  the  record  dia- 
dosed  a  judgment  that  was  yoid  because  it  waa 
a  joint  judgment  against  two  with  senrice  pro- 
cess upon  one  only. 

But  the  plaintiff  supplemented  the  proof  by- 
offering  in  eyidence  the  transcript  of  another 
judgment  rendered  in  the  same  oourt,  in  a  pro- 
ceeding numbered  17,608,  in  which  Joac^  8. 
Abbott  and  Edward  A.  Abbott  were  pUintiiEa 
and  the  said  Isaac  L.  Wilbur  was  ddendant^ 
beinff  a  suit  in  which  the  plaintiffs  sought  to 
obtain  a  decree  of  nullity  of  the  judnneiia 
against  them  in  the  former  action  number^ 
16,987. 

The  petition  in  this  suit  of  nullity  set  forth 
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the  Jodnient  ft  sought  to  annul,  recited  the 
wooeemngB  in  wbicn  it  was  rendered,  and 


'*  that  no  senrlce  of  a  copy  of  the  peti- 
tkn  or  dtBtkm  in  said  suit  was  ever  made  on 
cither  individually  or  collectively,  per- 
or  otherwise,"  and  *'  that  the  return  of 
Ike  dieriir  that  personal  aervice  of  a  copy  of  the 
pctitka  and  citation  was  made  on  J.  S.  Abbott, 
w  of  your  petitioners  and  defendant  in  said 
*^  is  not  true."  The  prayer  was  that  for  this 
the  said  todgment  tie  declared  to  be  ab- 
Dull  and  void  and  of  no  effect 
Tb  this  petition  Wilbur,  the  defendant  there- 
la,  aaswered  as  follows: 

**  Kow  comes  the  defendant,  I.  L.  WObor, 
lyadie,  eCe..  of  his  creditors  and  the  creditors 
«#  WHbar  A  Co.,  WObor  &  Amot,  and  Wilboi 
M  Bom,  and  for  answer  to  the  petitiota  of  the 
ptafntms  denies  aH  and  singular  the  allegations 
tbociii  oontained,  and  avers  that  thit  juogment 
la  soit  No.  16,987  on  the  docket  of  this  court, 
to  be  annulled,  is  a  valid  judgment  len- 
OB  citrtion  of  proper  parties,  and  cannot 


is  aaid 


y 


lent  further  pleads  that  the  plain^ 
jodidany  admitted  that  they  were 
ppoperiy  cited  in  said  suit  No.  16,987,  and  are 
mkfippm  to  deny  citation  in  said  suit  for  this: 
aafal  plaintiffs  after  the  institution  of  said 
•r»*»**^  them  in  this  court,  and  after  judg- 
mdered  in  said  suit  No.  16,987,  did  in- 
a  suit  in  the  Third  District  Court  of  New 
a^bast  Frank  Borge,  as  a  partner  of 
of  WObor  &s  Borge,  said  suit  being  en- 
tided  J.  8.  A  E.  A.  Abbott «.  Frank  Boree.  and 
21,S76  on  the  docket  of  said  third  dis- 
asd  the  said  Frank  Borse,  to  pro- 
~  aa  a  partner,  as  af oresaia,  from  the 
'  of  the  plaintiffs,  set  up  and 
nit  in  the  third  district  court  a 
claim  or  demand  against  the 
for  the  matters  and  things  and  for  the 
of  action  which  constituted  the 
ei  tbe  Judgment  now  sought  to  be  an- 
this  respondent  intervened  and 

as  syndic;  a  parU  to  said  recon- 

demasd,  and  the  said  plaintiffs  in 
the  pbdntiffs  in  said  suit  No. 
sun,  te  <be  third  district  court  aforesaid,  be- 

parties,  did,  for  the  purpose  of 
and  caoslnc  the  dismissal  of  said  re- 
demand  in  the  third  district  court 
plead  to  the  same  the  lodgment  afore- 
"  against  them  by  tnis  court  in  said 
16.967,  Dowsoofl^t  to  be  annulled,  and 
up  and  made  use  thereof  as  a  de- 
to  aaid  reoooventional  demand  as  in  the 
plea  of  Mi  pendeni,  and  the  said 
ooort  recognized  said  plea  of  lis 
refused  to  hear  any  evidence  as  to 

demand  or  said  Borge  as 

r,  ^  aforesaid,  and  dismissed  the  same 
Jodnient  in  favor  of  plaintiffs  for 
nalaemand. 

tbis  respondent  avers  that  plaint- 

~  tbe  aaid  suit  No.  16,987  and 

therein  rendered  in  manner  af  ore- 

^^ from  alleginff  that  no  sudi 

pfinf*— g  and  no  si^  j^^Sn^^t  '^^ 

aa  Id  point  of  law  there  is  no  suit  and 

wfthoot  citation:  and  hence  re- 

tfaat  plaintiffs  have  Judicially 

■ran  parties  defendants  to  said 


suit  No.  16,987,  and  to  the  Judgment  therein 
rendered,  and  that  said  suit  and  judgment  were 
vaUd." 

This  action  of  nullity  resulted  in  a  judgment, 
signed  May  7, 1868,  as  follows:  "  This  cause 
came  on  to-day  for  trial,  when,  after  hearing 
pleadings,  evidence  and  counsel,  and  for  the 
reasons  orally  assigned,  it  is  adjudged  and  de- 
creed that  tlus  suit  be  dismissed,  with  Judraient 
in  favor  of  defendant,  I.  L.  Wilbur."  From 
this  judgment  a  devolutive  appeal  was  granted 
and  taken  to  the  Supreme  Court  of  Louisiana, 
by  which  court  it  was  affirmed  for  reasons  set 
out  in  an  opinion  forming  part  of  the  recoid 
put  in  evidence  in  the  present  case,  and  thua 
embodied  in  the  record  before  us.  Tlie  follow- 
ing extract  from  that  opinion  sufficiently  shows 
the  fiTound  of  the  judgment: 

"  Ketuming  to  the  facts  of  this  case,  we  find 
the  plaintiffs  m  the  Third  District  Court  defeat- 
ing a  large  demand  of  defendant  by  the  plea 
chat  there  was  then  pending  in  the  Fifth  Dia 
trict  Court  a  suit  against  them  for  the  same  de- 
mand by  same  party.  They  thus  declared  ju- 
dicially that  Oiey  had  been  cited  in  the  Fifth 
District  Court,  and  they  made  this  assertion  to 
their  own  benefit  and  to  the  injury  of  the  op- 
posite party;  and  they  cannot  be  heard  now  to 
say  that  theirassertion  was  false  and  that  the  per- 
son on  whom  service  of  citation  was  made  was 
not  of  the  commercial  firm."  JMoi  v.  WiUmr, 
22  La.  Ann.  868. 

There  was  no  evidence  in  the  present  case, 
except  the  foregoing  two  transcripts,  and  it  is 
upon  them  that  the  questions  of  law  decided 
by  the  Supreme  Court  of  New  Hampshire  have 
arisen. 

That  court,  whose  opinion  is  certified  to  us 
in  the  record,  in  affirming  tibie  judgment  of  the 
court  of  original  jurisdiction  in  New  Hamp- 
shire in  favor  of  the  defendant,  proceeded  on 
the  ground  that,  by  the  conunon  law  in  force 
in  New  Hampshire,  a  joint  judgment  against 
two  defendants  is  void  as  to  both  where  only 
one  is  served  with  process;  and  although  valid 
by  the  law  of  Louinana  where  it  was  rendered, 
can  have  no  other  effect  when  sued  on  in  New 
Hampshire  than  if  it  had  been  rendered  in  the 
latter  State.  This  court,  upon  writ  of  error  to 
the  highest  court  of  a  State,  does  not  take  ju- 
dicial notice  of  the  law  of  another  State,  not 
proved  in  that  court  and  made  part  of  tbe  rec- 
ord sent  up.  unless  by  the  local  law  that  court 
takes  judicial  notice  of  it.  Hardeyy,  Donoghiu, 
\anU,  585].  But  the  Supreme  Court  of  New 
Hampshire  took  judicial  notice,  and  rightfully, 
we  are  bound  to  assume,  imder  the  law  and 
practice  of  that  State,  of  the  law  of  Louisiana 
on  the  point,  citing  article  182  of  tbe  Code 
of  Practice  of  1858,  as  follows:  "  Nevertheless, 
if  the  defendants  are  husband  and  wife,  or 
minors  interdicted,  or  absent  persons  having 
the  same  curator,  or  persons  represented  by 
the  same  attorney  in  fact,  or  partners  of  the 
same  firm  or  members  of  the  same  corporation, 
it  wfll  be  sufficient  to  deliver  one  citation  and 
one  dngle  copy  of  the  petition  to  the  person 
representing  such  defendantk**  It  thereupon 
says:  "  This  statute  sustains  the  plaintiffs'  con 
tention  on  this  point,  and  shows  that  the  iudg* 
ment  on  which  this  suit  is  brous^t  is  valid  in 
Louisiana.  But  it  is  neverthefess  invalid  in 
New  Hampshire  because  it  is  invalid  by  New 
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Hampshire  law,  would  be  inyalid  if  it  had  been 
rendered  in  New  Hampshire,  and  because  the 
Constitution  and  laws  gave  it  no  more  force  or 
effect  than  it  would  have  if  it  had  been  ren 
dered  here." 

So  the  Judgment  in  the  action  of  nullity,  In 
which  both  the  Abbotts  were  actors  and  by 
which  they  were  both  bound,  is  a  direct  adju- 
dication by  the  Supreme  Court  of  Louisiana 
that  the  original  judgment  now  sued  on,  al- 
though process  was  served  upon  one  defendant 
only,  was  a  valid  judgment  by  the  laws  of  that 
State.  And  on  the  point  of  the  estoppel,  based 
on  the  judgment  in  the  action  of  nullity,  the 
Supreme  Court  of  New  Hampshire  said:  "The 
res  a^judicata  is  the*  Louisiana  decision  that 
these  defendants  asserted  that  the  first  judg- 
ment was  valid  in  Louisiana  by  the  law  of  that 
State,  and  were  by  Louisiana  law  estopped  to 
assert  the  contnuy.  The  defendants  do  not 
now  assert  the  contrary.  They  assert  that  if  in 
Louisiana,  by  the  law  of  that  State,  the  first 
judgment  is  valid,  with  notice  given  to  one  of 
the  defendants,  it  is  not  valid  here,  and  that  If 
they  are  estopped  to  assert  that  it  is  invalid  in 
Louisiana  upon  the  law  of  Louisiana,  they  are 
not  estopped  to  assert  that  it  is  invalid  in  New 
Hampshire  by  the  law  of  New  Hampshire." 

But  the  Act  of  Congress  of  May  26,  1790, 
chap.  11, 1  Stat,  at  L.  122,  now  section  905  of 
the  Revised  Statutes,  passed  in  pursuance  of 
the  express  authority  of  the  first  section  of  the 
fourth  article  of  the  Constitution  of  the  United 
States,  prescribes  Uie  manner  in  which  the  rec- 
ords and  judicial  proceedings  of  the  courts  of 
any  State  shall  be  authenticated  and  proved, 
and  enacts  that  "The  said  records  and  judicial 
proceedings  so  authenticated  shsXL  have  such 
faith  and  credit  given  to  them  in  every  court 
within  the  United  States  as  they  have  by  law 
or  usage  in  the  courts  of  the  State  from  which 
they  are  taken."  In  HarUey  v.  Danoghue,  vbi 
supra,  it  was  said:  "  By  the  settled  construc- 
tion of  these  provisions  of  the  Constitution 
and  Statutes  of  the  United  States  a  judgment 
of  a  state  court,  in  a  cause  within  its  junsdic- 
tion  and  against  a  defendant  lawfully  sum- 
moned, or  against  lawfully  attached  property 
of  an  absent  defendant,  is  entitled  to  as  much 
force  and  effect  against  the  person  summoned 
or  the  property  attached,  when  the  question 
is  presented  for  decision  in  a  court  of  another 
State,  as  it  has  in  the  State  in  which  it  was 
rendered." 

The  Act  of  Congress  has  been  restricted  in 
its  application  by  a  series  of  decisions  of  this 
court  to  judgments  of  state  courts,  when  they 
had  jurisdiction  of  the  cause  and  of  the  par- 
ties; and  in  actions  brought  on  such  judgments 
in  other  States  it  has  always  been  held  that  it 
was  open  to  a  defendant,  wheUier  sued  alone  or 
jointly  with  others,  to  show  by  plea  and  proof 
that  he  had  not  been  served  with  process  or 
had  not  voluntarily  appeared.  jyAroy  y. 
Ketehum,  11  How.  166  [52  U.  S.  bk.  18,  L.  ed. 
6481;  Thompson  v.  WhUman,  18  Wall.  457  [85 
U.  S.  bk.  21,  L.  ed.  8971:  Knowles  v.  Qas  Light 
Co.  19  WaU.  58  [86  U.  8.  bk.  22.  L.  ed.  70]; 
EdUy.  Lanning,  91  U.  8;  160  [Bk.  28,  L.  ed. 
2711.  On  the  other  hand,  it  has  never  been  de- 
nied, that,  as  was  said  in  HatUey  v.  Donoghue, 
tibi  supra;  "  It  is  within  the  power  of  the  Leg- 
islature of  a  State  to  enact  that  judgments 
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which  shall  be  rendered  in  its  courts  in  actions 
against  loint  defendants,  one  of  whom  has  not 
bieen  duly  served  with  process,  shall  be  valid 
as  to  those  who  have  been  so  served,  or  who 
have  appeared  in  the  action."  In  BaU  v.  Lan- 
nituf,  iSi  supra,  it  was  said:  "  Yarioos  effects 
and  consequences  are  attributed  to  such  judg- 
ments in  tne  States  in  which  they  aie  ren- 
dered. They  are  generallv  held  to  bind  the  | 
common  property  St  the  joint  debtors,  as  well  ' 
as  the  separate  property  of  those  served  with 

grocess,  when  such  property  is  situated  with- 
1  the  State,  but  not  tM  separate  proper^  of 
those  not  served;  and  whilst  thev  are  bmd- 
ing  personally  on  the  former,  they  are  rfr- 
girded  as  either  not  personally  binding  at  an,  or 
ecly  prima  fade  binding  on  the  latter." 
^*  it  is  not  material  in  tne  present  case  to  in- 
quire into  or  to  know  whi^  effect  the  laws  of 
Louisiana  purport  to  give  to  the  judgment 
sued  on  in  respect  to  Edward  A.  AoboU,  one 
of  the  def  endimts  not  served  witibi  process  and 
who  did  not  appear  in  the  action,  because  he 
is  not  sued  in  the  present  acticm.    If  he  had 
been  joined  in  this  action,  the  record  itself 
showing  Uiat  he  was  not  subject  to  the  juris- 
diction of  the  court  rendering  the  judgment, 
his  defense  would  have   been  apparent  and 
perfect;  and  the  judgment  in  the  action  of 
nullity  might  perhap  be  restrained  as  an  es- 
toppel, to  prevent  him  only  from  asserting 
the  invfilidity  of  the  judgment,  to  the  extent 
and  for  the  purposes  merelv  for  which  he 
had  used  and  enforced  it  judidaUy  in  Louisi- 
ana.   However  that  may  be,  it  is  not  and  can- 
not be  denied  that  the  judgment  in  Louisiana 
here  sued  on  is  effective  and  conclusive  aa  a 
personal  obligation  against  Joseph  S.  Abbott, 
who  was  within  the  jurisdiction  of  the  ooort 
by  personal  service  of  process,  and  enf  oroe- 
able  within  that  State  against  him  severally, 
notwithstanding  it  was  a  joint  judgment  against 
two,  of  whom  he  alone  was  served.    The 
same  effect  should  have  been  sfven  to  it  when 
the  administrator  of  Joseph  b.  Abbott  was 
sued  upon  it  in  New  Hampshire,  for  sach  is 
the  requirement  of  the  Act  of  Congress.    Tlie 
principle  which  protects  a  person  against  the 
operation  of  judicial  proceeamgs  to  which  Im 
is  not  a  party  is  one  of  universal  juri^nn. 
dence,  because  it  is  the  dictate  of  oomxnoin 
justice.    Pennoyer  v.  iT^^T  95  U.  8.  714  [Ul. 
24.  L.  ed.  565].    But  the  rule  that  exonerates  a 
defendant  actually  served  with  procesa  from 
the  obligation  of  a  judgment,  because  rendered 
also  ag^unst  another  who  has  not  been  served 
and  therefore  is  not  bound,  is  purely  technical; 
and  when  by  the  local  law,  according  to  which 
sudi  a  judgment  has  been  lendered,  a  differ- 
ent rule  has  been  established,  which  enforces 
the  personal  obligation  of  the  defendant  wIk> 
has  oeen  served  or  who  has  aiq;>eared  in  the 
action,  the  Act  of  Congress  requires  that  tlie 
same  effect  shall  be  given  to  it  In  everv  other 
State  in  which  it  may  be  sued  on,  whatever 
may  be  the  rule  that  there  prevails  in  respect 
to  its  domestic  judgments     Such  was  the 
ground  of  decision  m  Burt  y.  JMUtno,  4  CUIT. 
618,  and  in  StockwsU  v.  McOraeksn,  lOH  Mass. 
84,  as  wen  as  in  the  case  of  Banley  t.  2>9m. 
oghue,  already  referred  to. 

The  judgment  of  the  Supreme  Gmri  cf  Iff'^em 
Hampshire  is  accordingly  resersei,  and  the  eaume 
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M  nmandmi,  with  tnitruetions  to  take  such  fur- 
9)gt  proesedinM  thsrein  a$  an  not  ineomikent 
wOk  tki$  opimon. 


H.  MoKflaner*  Clerk*  Bapw  Oourt.  U.  8. 


JOHK  8.  ANDERSON,  Ezr.  of  Jambs  Ah- 

DBBBOV,  Deceaaed,  P£f.  in  Err,, 

▼. 

TOWNSHIP  OF  SANTA  ANNA,  in  Db- 

Wrrr  Coubtt,  Ilunoib. 

IBee 8LC  Beporter^s  ed. 886^808.) 

Mmieipal  honda-^^retroaetive  staiuteo^fid&ral 
€omrto,  ham  four  boundby  construction  af  State 
OmtJitutiom  and  etatutee  by  ^ate  eourti. 


L  While  tbm  eomti  of  the  United  States  aocept 
1*  mi  Ply  the  oocMtniodoa  of  the  courts  of  aState 
efita  OoaaUtotloo  or  statutes,  tt  is  the  settled  doo- 
oC  this  oourt  that  rights  aocruinir  under  one 
will  not  be  lost,  merely  by  a  change  of 
to  tte  state  court. 
H  Wtaes«  such  riiiits  have  accrued  before  the 
8  announced  its  construction,  the 

altbouffh  leaninir  to  an  agreement 

■cata  court,  must  determine  the  question 

•pDo  thdr  own  Independent  Judgment. 

t.  What*  the  liability  of  a  municipal  corporation 

_i  oagodableaeountles  depends  upon  a  local  stat- 

.Oa  rights  of  the  parties  are  to  oe  determined 

tothehiwas  declared  by  thestate  courts 

at  ttr  ttase  saoh  securities  were  issued. 

1  Vpoo  a  rerfew  of  tha  decisions  of  theSupreme 

of  t™»**^  as  wen  as  upon  its  independent 

this  court  holds  toat  the  Act  of  the 

Qi  thatState  of  February  28, 1887,  was 

witfafn  the  prineiple  that  the  Legisb^ 

'not  reatricted  by  toe  Oonstitution,  may. 

kH«  statutes,  legalize  the  unauthorised 

paoceedings  of  subordinate  municipal 

alwre  sooh  acta  and  proceedings  might 

pf  vtoualy  authorized  oy  the  Legislature. 

[No.  76.] 

J94W.  fS,  1886.    Decide  Jan.  4,  1886. 

rS  EBBOR  to  the  Circuit  Court  of  the  United 
1  States  for  the  Soathem  District  of  Illinois. 
*  Tte  kiatorj'  and  facts  of  the  case  appear  in 
fte  episioa  <n  the  court 


Mazwell*  4T.,Otorge 
V.  9w  sod  W.  M.  Banmy,  for  plaintifl  m 

Bb  eooosd  appeared  for  defendant  in  error. 

Mr.  Jmttiet  Harlaa  delivered  the  opinion 
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TUs  is  an  sctkn  to  recover  from  the  Town- 
of  SsDta  Anna,  established  nhder  the 
township  organization  law8  of  Illinois, 
of  oertiun  negotiable  bonds,  with 
ooupooa  attadied,  ngned  by  its  super- 
add cterk  and  purportine  to  have  been 
bj  ft  on  the  tint  dav  of  October,  1867, 
sod  br  virtue  of  a  law  of  the  State  of 
entitled '  'An  Act  to  Amend  the  Articles 
sf  AsBocistkm  of  the  Danville,  Urbana,  Bloom- 
Pekin  Railroad  Company,  and  to 


bofKb;  how  affUUd  by  ehanM 

cf  eUthttes  by  eUUe  amrU,  or  oy 

,   See  Mitchell  v.  Burlington, 

},  no,  hk.  S,  aooi,  note. 

rttfU  eoiirtt  to  eonetrue  State  sujluJtes. 

V.  Lamphire,  2811.8.  (3  Pet.),  280,  bk. 


1MC.& 


wQl  rsvffw  thokr  decisions.    See 
V.  Buckingham,  48  U.  8.  (5  How.), 


U.  a,  BooE  29. 


Extend  the  Powers  of  and  Confer  a  Charter 
upon  the  Same,"  approved  Februarv  28, 1867, 
and  in  accordance  with  the  vote  of  the  electon 
of  said  township,  at  the  special  election  held 
July  21, 1866,  in  accordance  with  said  Act 
Eadi  boad  also  recites  that  the  faith  of  the 
Township  is  pledged  for  the  payment  of  said 
principal  sum  andinterest. 

The  circuit  court  sustained  a  demurrer  to  the 
declaratioD  and  amended  declaration  and  gave 
Judgment  for  the  township. 

The  Act  of  February  1^,  1867,  empowered 
the  railroad  company  to  locate  and  construct  a 
railroad  from  Pekin,  in  Tazewell  County, 
through,  or  as  near  as  practicable,  certain 
named  towns  to  the  eastern  boundary  of  Uie 
State  of  DlinoiB.  For  the  purpose  of  ai<Ung  in 
its  construction,  authority  was  given  to  incor- 
porated towns  or  townships  in  coimties  acting 
under  the  township  oiganization  law,  along  the 
route  of  the  roaa,  to  subscribe  to  the  capital 
stock  of  the  company  in  any  sum  not  exceeding 
$260,000. 

By  the  18th  section  of  the  Act  it  is  provided: 

"§  18.  No  such  subscription  shall  be  made 
until  the  question  has  been  submitted  to  the 
legal  voters  of  such  incorporation,  town  or 
township  in  which  the  subemption  is  proposed 
to  be  made;  and  the  clerk  of  each  of  sud  towns 
or  townships  is  hereby  required,  upon  the  pre- 
sentatiun  of  a  petition  signed  by  at  least  ten 
citizens,  who  are  legal  voters  and  taxpayers  of 
such  town  or  township  for  which  he  is  clerk, 
and  in  which  petition  the  amount  proposed  to 
be  subscribed  shall  be  stated,  to  post  up  notices 
in  at  least  three  public  places  in  each  town  or 
township;  which  notice  shaU  be  posted  not  less 
than  thirty  days  before  the  day  of  holding  such  [358] 
election,  notimng  the  legal  voters  of  such 
town  or  townsnip  to  meet  at  the  usual  place  of 
holding  elections  in  such  town  or  township,  or 
some  other  convenient  place  nmed  in  such 
notice,  for  the  purpose  of  vot^  lor  or  against 
such  subscription;  Provided,  Thut  where  elec- 
tions may  have  already  been  held,  and  the  ma- 
loriQr  ol:  the  legal  voters  of  any  township  or 
Incorporated  town  were  in  favor  of  a  subscrip- 
tion to  said  railroad,  then  and  in  that  case  no 
otiier  election  need  be  had.  and  the  amount 
so  voted  for  shall  be  subscribed  as  in  this  Act 
provided.  And  such  elections  are  herebv  de- 
clared to  be  legal  and  valid,  as  though  this  Act 
had  becoi  hi  force  at  the  time  thereof  and  all 
theprovisions  hereof  had  been  complied  with." 

The  pleadhigs  allege  that  on  the  21st  of  July, 
1866,  ttie  Township  of  Santa  Anna,  through 
which  the  road  paned,  held  a  special  election 
upon  the  question  of  subscribing  the  sum  of 
$50,000  to  the  capital  stock  of  said  Danville, 
Urbana,  Bloomington  and  Pekin  Railroad  Com* 
pany,  at  which  aud  election  a  majority  of  the 
legal  voters  of  said  Township  voted  for  and 
were  in  fovor  of  a  subscription  to  the  capital 
stock  of  said  railroad  company,  by  the  said 
Township,  of  the  said  sum;  that  on  the  first  of 
October,  1867,  in  pursuance  of  said  vote,  and 
of  said  Act  of  Feoruary  28, 1867,  the  then  su- 
pervisor of  the  Township  subscribed,  in  its 
name,  the  sum  of  $60,000,  receiving  from  the 
railroad  company,  for  the  Township,  proper 
certificates  ofstock;  and  in  connection  with  the 
township  clerk  and  in  payment  for  such  stock, 
executing  and  delivering  to  the  company  the 
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Hampshire  law,  would  be  inyalid  if  it  had  been 
rendered  in  New  Hampshire,  and  because  the 
Constitution  and  laws  gave  it  no  more  force  or 
effect  than  it  would  \St,ve  if  it  had  been  len 
dered  here." 

So  the  Judgment  in  the  action  of  nulli^,  in 
which  boUi  the  Abbotts  were  actors  and  by 
which  they  were  both  bound,  is  a  direct  adju- 
dication by  the  Supreme  Court  of  Louisiana 
that  the  original  Judgment  now  sued  on,  al- 
though process  was  served  upon  one  defendant 
only,  was  a  valid  Jud^ent  by  the  laws  of  that 
State.  And  on  the  pomt  of  the  estoppel,  based 
on  the  judgment  in  the  action  of  nullity,  the 
Supreme  Uourtof  New  Hampshire  said:  "The 
res  a4fttdicata  ia  the*  Louisiana  decision  that 
these  defendants  asserted  that  the  first  judg- 
ment was  valid  in  Louisiana  by  the  law  of  that 
State,  and  were  by  Louisiana  law  estopped  to 
assert  the  contrary.  The  defendants  do  not 
now  assert  the  contrary.  They  assert  that  if  ic 
Louisiana,  by  the  law  of  that  State,  the  first 
Judgment  is  valid,  with  notice  given  to  one  of 
the  defendants,  it  is  not  vidid  here,  and  that  if 
they  are  estopped  to  assert  that  it  is  invalid  hi 
Louisiana  upon  the  law  of  Louisiana,  they  are 
not  estopped  to  assert  that  it  is  invalid  in  New 
Hampshire  by  the  law  of  New  Hampshire." 

But  the  Act  of  Congress  of  May  26,  1790, 
chap.  11, 1  Stat,  at  L.  123,  now  section  905  of 
the  Revised  Statutes,  passed  in  pxursuance  of 
the  express  authority  of  the  first  section  of  the 
fourth  article  of  the  Constitution  of  the  United 
States,  prescribes  tiie  manner  in  which  the  rec- 
ords and  judicial  proceedings  of  the  courts  of 
any  State  shall  be  authenticated  and  proved, 
and  enacts  that  "The  said  records  and  judicial 
proceedings  so  authenticated  shall  have  such 
faith  and  credit  given  to  them  in  every  court 
within  the  United  States  as  they  have  by  law 
or  usage  in  the  courts  of  the  State  from  whic^ 
they  are  taken."  In  HarUey  y.  Donoghue,  ubi 
supra,  it  was  said:  "  By  the  settled  coDstruc- 
tion  of  these  provisions  of  the  Constitution 
and  Statutes  of  the  United  States  a  judgment 
of  a  state  court,  in  a  cause  within  its  jurisdic- 
tion and  against  a  defendant  lawfully  sum- 
moned, or  against  lawfully  attached  property 
of  an  absent  defendant,  is  entitled  to  as  much 
force  and  effect  against  the  person  summoned 
or  the  property  attached,  when  the  question 
is  presented  for  decision  in  a  court  of  another 
State,  as  it  has  in  the  State  in  which  it  was 
rendered." 

The  Act  of  Congress  has  been  restricted  in 
its  application  by  a  series  of  decisions  of  this 
court  to  judgments  of  state  courts,  when  they 
had  jurisdiction  of  the  cause  and  of  Uie  par- 
ties; and  in  actions  brought  on  such  judgments 
in  other  States  it  has  always  been  held  that  it 
was  open  to  a  defendant,  wheUier  sued  alone  or 
jointly  with  others,  to  show  by  plea  and  proof 
that  he  had  not  been  served  with  process  or 
had  not  voluntarily  appeared.  '  jyAroy  y. 
Ketchum,  11  How.  166  [52  U.  S.  bk.  18,  L.  ed. 
6481;  Thompson  v.  Whitman,  18  Wall.  457  [85 
U.  S.  bk.  21,  L.  ed.  8971:  KnowUs  y.  Qas  Light 
Co,  19  Wall.  58  [86  U.  S.  bk.  22.  L.  ed.  70]; 
EaUy.  Lanning,  91  U.  S;  160  [Bk.  28,  L.  ed. 
2711.  On  the  other  hand,  it  has  never  becm  de- 
nied, that,  as  was  said  in  HafUey  v-  Danoghue, 
iibi  supra;  "  It  is  within  the  power  of  the  Leg- 
islature of  a  State  to  enact  that  Judgments 
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which  shall  be  rendered  in  its  courts  in  actions 
against  lolnt  defendants,  one  of  whom  has  not 
been  duly  served  with  process,  shall  be  valid 
as  to  those  who  have  been  so  served,  or  who 
hsYe  appeared  in  the  action."  In  BaU  v.  Ion- 
nituf,  iSi  supra,  it  was  said:  "  Yarioas  effects 
and  consequences  are  attributed  to  snch  jwig* 
ments  in  tne  States  in  which  they  are  ren- 
dered. They  are  generallY  held  to  bind  the  r 
common  property  of  the  Joint  debtors,  as  well  *- 
as  the  separate  property  of  those  served  with 

grocess,  when  such  property  is  situated  with- 
I  the  State,  but  not  tlfs  separate  propertv  of 
those  not  served;  and  whilst  theY  are  bmd- 
ing  personally  on  the  former,  they  are  le- 
gi  rded  as  either  not  personally  bindingataU,  or 
ecly  prima  fade  binding  on  the  latter." 
^'  it  is  not  material  in  tne  present  case  to  in- 
quire into  or  to  know  whi^  effect  the  laws  of 
Louisiana  purport  to  give  to  the  Jndgment 
sued  on  in  respect  to  Edward  A.  Abbott,  one 
of  the  defendants  not  served  with  process  and 
who  did  not  appear  in  the  action,  because  he 
is  not  sued  in  the  present  action.    If  he  had 
been  joined  in  this  action,  the  recurd  its^ 
showmg  that  he  was  not  subject  to  the  juris- 
diction of  the  court  rendering  the  judgment, 
his  defense  would  have   been  apparent  and 
perfect;  and  the  Judgment  in  the  action  of 
nuUitY  might  perhaps  be  restrained  as  an  es- 
toppel, to  prevent  him  only  from  asserting 
the  invalidity  of  tiie  Judgment,  to  the  extent 
and  for  the  purposes  merelv  for  which  be 
had  used  and  enforced  it  judidaUy  in  Louisi- 
ana.   However  that  may  be,  it  is  not  and  can- 
not be  denied  that  the  judgment  in  Louisiana 
here  sued  on  is  effective  and  conclusive  as  a 
personal  obligation  against  Joseph  S.  Abbott, 
who  was  within  the  Jurisdiction  of  the  ooan 
bv  personal  service  of  process,  and  enforce- 
able within  that  State  against  him  severally. 
notwithstanding  it  was  a  joint  judgment  against 
two,  of  whom  he  alone  was  served.    The 
same  effect  should  have  been  sfven  to  it  when 
the  administrator  of  Joseph  b.  Abbott  was 
sued  upon  it  in  New  Hampshire,  for  sa<^  is 
the  requirement  of  the  Act  of  Congress.     The 
principle  which  protects  a  person  agafaiat  the 
operation  of  judicial  proceeaings  to  which  b« 
is  not  a  party  is  one  of  universal  Jorlspni- 
dence,  because  it  is  the  dictate  of  oonunoQ 
lustioe.    Pennoyer  y.  Neff,  95  U.  8.  714  [Bk. 
24.  L.  ed.  665].    But  the  rule  that  exonerates  a 
defendant  actually  served  with  process  from 
the  obli^tion  of  a  judgment,  because  rendered 
also  agamst  another  who  has  not  been  served 
and  therefore  is  not  bound,  is  purely  technical; 
and  when  by  the  local  law,  according  to  whicb 
such  a  judgment  has  been  rendered,  a  differ- 
ent rule  has  been  established,  which  enforces 
the  personal  obligation  of  the  defendant  w^bo 
has  oeen  served  or  who  has  appeared  In  tbe 
action,  the  Act  of  Congress  reouires  that  tlic 
same  effect  shall  be  given  to  it  in  everr  otbei 
State  in  which  it  may  be  sued  on,  whsktewei 
may  be  the  rule  that  there  prevails  in  tespeci 
to  Its  domestic  judgments     Such    wsm   ttii 
ground  of  decision  in  Burt  y.  JMtano,  4  Cliff 
618»  and  in  BtockuM  y.  MeOraeksn,  IW  Maaa 
84,  as  wdl  as  in  the  case  of  Hdnlq^  t.   I>am 
oghue,  already  referred  to. 

The  judgment  of  the  Supreme  Oomri  cf  iV4n 
Hampshire  is  accordingly  reversed,  and  iJke 
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S. 

R  ERROR  to  die  Circuit  Conrt  of  the  Uoitod 
tUMa  for  the  Soatbeni  District  of  Illinois. 
-  The  UMa7  and  (acta  of  the  case  appear  In 
k  epinton  at  Ifae  court. 

J^m*.  Iawtwwm  Haxwall,  Jr^,  Gemt 
W.  9tr»  and  IT.  JT  Bamty,  tor  plaliitill  Id 

He  uiiiitI  appealed  for  defendant  in  enor. 

Mr.  Jmttiea  Bmrlmn  delivered  the  opinion 
aflfeeecNBt: 

TUi  I*  aa  actioa  to  recoyer  from  the  Town- 
~  ~  t  ef  Santa   Anna,   established  under  the 
■      ■      •     aofniinoU, 
bonds,  with 
attadied,  signed  by  tis  super- 

and  pnrportine  to  bare  been 

d  ty  it  on  tbe  fltat  oav  of  October,  1867, 
r  aad  tnr  Ttrtne  of  a  law  of  the  State  of 
DlM^  oitfUed  "An  Act  to  Amend  the  Articles 
«(  Amudatiaa  at  tbe  Danville.  Urbona,  Bloom- 
h^ua  nd  FeUn  Railroad  Company,  and  to 


it :  funs  afeeUd  bv  thmge 

„ M*  Iw  nu  cnurto,  or  by 

Ml  dkonoM.    Bee  Httobell  t.  Burllnalon, 


a.Mir.B.(SHl>«J, 

U.  8.,  Book  ». 


Extend  the  Powers  of  and  Confer  a  Cbartet 
upon  the  Same,"  ^tproved  Febmarr  S8, 1887, 
and  in  accordance  with  the  vote  of  tne  electoti 
of  said  lownsbip,  at  tbe  special  election  beld 
July  21, 1866,  in  accordance  with  said  Act 
Ea&  boBd  also  recllea  that  the  faith  of  the 
Townabip  Is  pledged  for  tbe  payment  of  said 
principal  sum  and  iniereaL 

The  circuit  court  sustained  a  demurrei  to  tbe 
declaration  and  amended  declftiation  and  gave 
judgment  for  the  township. 

Tne  Act  of  February  28,  1867,  empowered 
tbe  railroad  comMny  to  locate  and  construct  a 
laHrood  from  Pekin,  in  Tazewell  County, 
throuKb,  or  as  near  u  practicable,  certain 
named  towns  to  the  east«ii  boundaiy  of  the 
State  of  Dlinola.  For  tbe  purpose  of  uding  In 
its  construction,  authority  was  given  to  iucoi^ 
porated  towns  or  townahlps  In  counties  acting 
under  tbe  township  organization  law,  along  the 
route  of  the  roaa,  to  aubHCiibe  to  the  capital 
alock  of  the  company  In  any  sum  not  exceeding 

cseo.ooo. 

By  the  ISth  section  of  the  Act  It  Is  provided; 

"%  18.  No  such  subscription  shall  be  made 
_itir  the  qoeetlon  has  been  submitted  to  the 
legal  Totera  of  stich  Incorporation,  town  or 
township  in  which  the  subscription  Is  proposed 
to  be  made;  and  the  clerk  of  each  of  said  towns 
or  townships  ia  hereby  required,  upon  tbe  pr*- 
■entatiun  of  a  petition  signed  by  at  least  ten 
dtizens,  who  are  legal  voters  and  taxpayers  of 
such  town  or  township  for  which  be  ia  clerk, 
and  in  which  petition  Uie  amount  proposed  to 
be  aubecribed  aball  be  stated,  to  post  up  notices 
in  at  least  three  public  places  In  each  town  or 
township;  which  notice  shall  be  posted  not  less 
tban  thtr^  dan  before  the  day  of  holding  such  [3S8] 
election,  notiMng  the  legal  voters  of  such 
town  or  towDsnip  to  meet  at  the  usnal  place  of 
holding  elections  In  such  town  or  township,  or 
some  other  convenient  place  B  med  in  anch 


incorporated  town  were  In  favor  of  a  subscrip- 
tion to  aaid  raDroad,  (hen  and  In  that  case  oo 
c^er  election  need  be  had,  and  the  amount 
so  voted  tat  ihall  be  subscribed  as  in  this  Act 
loovlded.    And  such  electlona  are  hereby  de- 


_      opliedwii 

The  pleadings  allege  that  on  the  Slst  of  July, 
1866,  the  Townahip  of  Santa  Anna,  tbrou^ 
which  the  road  passed,  held  a  special  election 

Ethe  question  of  anbecritiing  tbe  nun  of 
no  to  the  capital  stock  of  said  Danville, 
na,  Bloominelon  and  PeUn  Railroad  Com- 
KLuy.  at  which  (ud  election  a  majorl^  of  the 
gal  voters  of  said  Township  vtAed  for  and 
were  In  favor  of  a  subscription  to  the  capital 
stock  of  said  railroad  company,  by  the  said 
Township,  of  tbe  aaid  sum;  that  on  the  flrat  of 
October,  1867,  in  puisuanre  of  said  vote,  and 
of  said  Act  of  February  38, 1867,  the  then  su- 
pervisor of  tbe  Township  subscribed.  In  Its 
name,  the  sum  of  (60,000,  recelvinff  from  tbe 
railroad  company,  for  the  Townahip,  proper 
cenlBcates  ofstock;  and  in  connection  with  thi 
township  clerk  and  In  payment  for  tadb  stock, 
executing  and  delivering  to  the  company  the 
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bonds  and  coupons  in  suit;  that  the  Township, 
for  nine  consecutive  years,  regularly  and  an- 
nually asseesea  taxes  to  meet  the  interest  on 
said  bonds,  and  |Mdd  the  same  over  without  ob- 
jection; that  on  the  first  day  of  December,  1868, 
the  plaintiff  purchased  the  oonds  in  suit  at  their 
par  value  from  one  Tieman,  to  whom  they  had 
been  sold  l^  the  company;  that  on  the  first 
Monday  of  ^Bptember,  1869,  and  subsequently, 
the  Township,  by  its  proper  oflacers,  partici- 
pated, as  a  stockholder,  in  sundry  meetings  of 
the  company's  stockholders;  that  on  the  28th 
of  October,  1871,  its  then  supervisor  caused 
[359]  the  bonds  to  be  registered  in  the  office  of  the 
auditor  of  public  accounts  of  Illinois,  who  en- 
dorsed on  each  bond  his  certificate  to  the  effect 
that  it  had  been  registered  in  his  office  pursuant 
to  the  Act  of  Apnl  16,  1869,  to  fund  and  i)ro- 
vide  for  paying  the  radroad  debts  of  counties, 
townships,  cities  and  towns;  and  that  on  the 
first  day  of  July,  1874,  the  Township  exchaneed 
this  stock  for  a  like  amount  of  stock  in  another 
corporfl^on,  the  Indianapolis,  Bloomington  and 
Western  Railroad  Company,  which  latter  stock, 
during  the  time  the  Township  has  herd  and 
owned  it,  has  been  worth  as  mnch  as  60  per 
cent  of  its  par  value. 
The  record  does  not  disclose  the  particular 

Sound  upon  which  Uie  circuit  court  sustained 
e  demurrer,  and  gave  judgment  for  the 
Township.  But  we  cannot  understand  how 
that  result  was  possible,  except  upon  the  hy- 
pothesis that  the  Act  of  Februarv  28, 1867.  le- 
galizing elections  previously  hela,  at  which  a 
majoriQr  of  legal  voters  of  a  township  declared 
In  favor  of  a  subscription  to  the  stock  of  this 
company,  was  unconstitutional.  But  the  con- 
sUtutionality  of  that  very  statute,  in  respect  of 
the  clause  now  before  us,  was  directly  sustained 
by  this  court  in  8t.  Joseph  Tovmihip  v.  Boger», 
16  WalL  644,  663  [88  XL  8.  Bk,  21,  L.  ed.  828, 
888].  The  question  there  was  as  to  the  validiQr 
of  bonds  issued  by  a  township  on  the  first  of 
October,  1867,  to  the  Danville,  Urbana,  Bloom- 
ington and  Pekin  Railroad  Company,  under 
the  authority  of  the  before  mention^  Act  of 
February  28,  1867,  and  in  accordance  with  a 
popular  vote  at  an  election  held  in  August, 
1866.  It  was  there  contended  that  the  Act  was 
unconstitutional  and  void,  as  creating  a  debt 
for  a  municipality,  against  its  will  expressed 
in  a  legal  manner.  There,  as  here,  the  elec- 
tipn  referred  to  in  the  bonds  was  hdd  without 
authority  of  law.  But  the  court,  speaking  by 
Mr.  Jtutice  Clifford,  said  that,  according  to  re- 
peated decisions  of  the  Supreme  Court  of  B- 
linois  and  of  this  oourt,  defective  subscriptions 
of  the  kind  there  made  "may,  in  all  cases,  be 
ratified  where  the  Legislature  could  have  orig- 
inally conferred  the  power;"  citing,  among 
other  cases,  CowgiU  v.  Long,  15  BL  208  and 
Kdihtbwrg  v.  Friek,  84  Id.  405. 
[360]  ^  Cowgill  v.  Long,  15  Bl.  202,  it  appears 
that  a  statute  of  Illinois  authorized  the  legal 
voters  of  any  school  district  to  meet  together 
at  a  certain  time  in  any  year  and  detenmne  by 
vote  whether  a  tax  should  be  levied  for  the 
support  of  common  schools,  for  building  and 
repairing  schoolhouses,  or  for  other  school 
puri)08es.  The  inhabitants  of  a  district  held  an 
election  and  voted  a  tax  for  the  purpose  of  erect- 
ing a  schoolhouse.  The  tax  was  assessed  and 
steps  were  taken  for  its  collection.    But  as  the 
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election  was  not  held  atthe  time  directed  by  the 
statute,  certain  taxpayers,  whose  property  was 
levied  on  and  was  about  to  be  sold,  instituted  a 
suit  to  enjoin  the  sale.  Pending  that  suit,  the 
Legislature  passed  an  Act  declarmg  the  vote  and 
tax  to  be  good,  valid  and  effectual  m  law  and  in 
equity,  and  letgalized  what  had  been  done  by 
the  load  officers  in  reference  to  the  assessment 
of  thetax.  The  court  held  that  although  the  tax 
was  voted  at  a  time  not  authorired  by  law,  and 
was  not  so  certified  as  to  become  a  valid  tax, 
"it  was  clearly  competent  for  the  Legislature 
to  remedy  those  defects,  while  the  tax  re- 
mained uncollected. "  '  'Laws  of  this  character,  ** 
said  ChUf  JusUee  Treat,  delivering  the  unani- 
mous opmion  of  the  court,  "are  often  passed 
to  secure  the  collection  of  taxes  defectively 
levied,  and  there  can  be  no  serious  objections 
to  their  validity." 

In  Keithsburg  v.  Frick,  84  Bl.  421,  one  of 
the  questions  presented  was  as  to  the  validity 
of  an  Act  of  1857,  siving  a  special  charter  to 
the  Town  of  Edthsour;^,  and  conferring  upon 
it  authority  to  subscribe  stock  to  a  certain 
railroad  company,  and  at  the  same  time  legaliz- 
ing and  connnmng  a  previous  subscription  to 
the  stock  of  the  same  corporation  by  the  town 
while  acting  under  the  general  incorporation 
law  for  towns  and  cities.    The  court,  speaking 
by  Mr,  Justice  Breese,  said:    "If  the  subscrip- 
tion  was  made  under  the  organization    al- 
lowed by  the  genial  incorporation  law  of 
1849,  the  17th  section  of  the  Act  of  1857  l^al- 
izes  and  confirms  it.    The  subscription,  there- 
fore, was  good  if  made  under  the  Act  of  1840» 
condQrmed  as  it  is  by  the  17th  section  of  the 
Act  of  1857.    The  bonds  may  be  r^rarded  as 
issued  by  the  old  corporation,  confirmed  by 
the  new  Act,  or  as  a  new  issue  under  the  sec- 
ond section  of  the  Act  of  1857." 

In  Seholfield  v.  WMdnt,  22  Bl.  72,  one  of  the 
questions  was  as  to  the  constitutionality  of  a 
statute  which  legalized  the  acts  and  i>rooe6d* 
ings  of  certain  Mhool  district  trustees  in  unit- 
ing districts  and  levying  and  collecting  taxes 
for  building  houses,  and  for  the  support  of 
schools  therein,  and  provided  that  all  proceed- 
ings mav  be  had  in  the  same  manner  as  if  those 
proceedings  had  been  stricUy  refiiular  and  l^^il. 
l^e  court,  said  by  Walker,  </.,  that  there  could 
be  no  doubt  that  "the  Legislature  have   the 
power  to  form  a  school  district,  or  may  legal- 
ize  the  acts  of  officers  in  attempting  to  form  & 
district,  so  as  to  render  such  district  tegaL  *  •  » 
And  the  power  to  cure  irregularities  ia   the 
manner  of  levying  a  tax  is  equally  undoubted, 
and,  so  far  as  this  tax  was  levied  for  the  pur- 
poses specified  in  the  Act,  there  is  no  doubt 
that  the  levy  is  thereby  made  valid." 

These  cases  were  all  determined  before  the 
bonds  in  suit  were  issued.   While  they  are  ik>c 
analogous  in  every  respect  to  the  one  before  us, 
they  seem  to  rest  upon  the  principle  that  the 
Legislature,  when  not  restricted  by  the  Oonsti- 
tution,  may,by  retroactive  statutes,  l^alise  the 
unauthorizeid  acts  and  proceedings  of  subor- 
dinate municipal  agencies,  where  such  acts  and 
proceedings  would  have  been  valid  if  done  un- 
der legislative  sanction  previously  given.     The 
decision  in  8t.  Joseph  Township  v.  BoaerB  only 
gave  effect  to  principles   aimotmcea  \xj   tfcie 
state  court  prior  to  the  issuing  of  the  bonds. 
If,  according  to  the  law  of  BlinoiB,  as  declared 
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bt  iti  higbe^  court  at  the  time  the  Inrnds  in 
Mil  were  ifcucd,  the  Act  of  February  28, 1867 
vtf  a  ralid  exercise  of  legislative  power,  the 
riffatsof  the  purchasers  or  holders,  could  not 
bitffected  merely  by  subsequent  change  of  de- 
dnoQ.  For  it  is  the  lone  established  doctrine 
of  this  court— from  which,  a^  said  recently  in 
Grta  Omnhi  ▼.  Gmn^w,  109  U.  8.  106  [Bk. 
!7,  L  ed.  873],  we  are  not  disposed  to  swerve 
-that  where  the  liability  of  a  municipal  cor- 
pontioo  opoD  negotiable  securities  depends 
opoo  a  loctJ  statute,  the  ri^ts  of  the  parties 
m  to  be  determined  accordmg  to  the  law  as 
dcdared  by  the  state  courts  at  the  time  such 
KRirities  were  issued.  In  DaualasBY,  County 
fPOti,  101  U.  8.  677  FBk.  25,  L.  ed.  968],  the 
Chuf  Jjutiee  fi^Ai  "After  a  statute  has  heen 
R  stUed  by  Judicial  construction,  the  construe- 
tioQ  beooraes,  so  far  as  contract  rights  are  con- 
oBced,  as  much  A  part  of  the  statute  as  the  text 
itaetf,  and  a  diange  of  decision  is,  to  all  in- 
testi  and  pmposes,  the  same  in  effect  on  con- 
taeta  aa  an  amendment  of  the  law  hy  means  of 
aloUative  enactment"  8ee  also  County  cf 
Ml  v.  Donglan,  105  U.  8. 732rBk.  26,  L.  ed. 
W:  Otott  V.  Supertdwri,  16  WaU.  678  [88  U. 
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T^bri.  TpmlanU,  105  U.  8.  71  [Bk.  26,  L.  ed. 
»ig;  Thempmm  ▼.  Lee  County,  i  Wall.  380  [70 
r.  S:  Bk.  18,  L.  ed.  1781;  Brawn  v.  Mayor,  68 
V  r.  J44;  Oooler,  Const  Llin.  474,477, 4th  ed. ; 
DaLXim.Coip.$46. 

H.  however,  we  f*«  in  error  in  our  interpreta- 
tuoi  0^  the  dedsk>n«  in  CowgiU  y.  Long,  Sehd' 
M  V.  WaOinM  and  K^^^iMurgY.  Fridc,  it  re- 
vlbthat  when  the  hono*  were  executed  there 
*M  BO  decision  of  the  state  court  in  reference  to 
t^powoof  the  legislature  to  enact  the  statute 
^Wanuj  2»,  tmi.  In  that  case  the  duty  of 
*jMcoart  is  to  determine,  upon  its  independent 
.wdinfnt,  what  was  the  law  of  Illinois  when 
tW  ri|hu  d  the  parties  accrued.  In  Burgees  v. 
>^«i^»««,  107  U.  8.  88  [Bk.  27,  L.  ed.  865],  the 
tnvt  had  occasion  to  re-examine  all  ita  prior 
>^^&atloDs  concerning  the  obligation  of  the 
TOnl  courts  to  follow  the  decisions  of  the  state 
SMDIB  naon  quetdona  of  local  law.  Mr,  Jue- 
tytooley,  speaking  for  the  whole  court,  after 
)tev^  that  the  federal  courts  had  an  inde- 
?adctt  Joriadiction  in  the  administration  of 
*^  kwB,  ooocdinate  with  and  not  subordinate 
*•  tibt  of  the  state  courts,  and  are  bound  toex- 
vc«e  IMr  own  judgment  as  to  the  meaning 
odcflect  of  these  Iftws,  said:  "So,  when  con- 
aacto  and  traaaactions  have  been  entered  into, 
*^  ri|htt  have  accrued  thereon,  under  a  par- 
*j  UvaMe  of  the  deciaiona,  or  where  there  has 
**«■  ao  Jedskm  of  the  state  tribunals,  the 
^^nal  eoarta  properly  daim  the  right  to  adopt 
'Mr  own  imerpreintlon  of  the  law  applicable 
c  *e  CMC,  ahboogb  a  different  interpretation 


"■Tbe  adopted  by  the  state  courts  after  such 
*•«  hsve  accnaed.    But  even  in  such  cases, 

7  the  wake  of  bnrmooy  and  to  avoid  confu- 
**.  the  federal  conrti  will  lean  to  an  agree- 
>ai  «f  liewa  with  the  state  courts  if  thequet- 
^  w  to  b0  bnlanmi  with  doubt"  Ajiy 
'^  file;  It  wan  further  said,  would  defeat 

^  fviy  object  of  goring  to  the  national 
"^n  jariadictkMi  to  Mmimster  the  laws  of 


the  States  in  controversies  between  citizens  of 
different  Stales." 

Assuming,  then,  for  the  purposes  of  this  case, 
that  the  Question  of  legislative  power  as  here 
presented  had  not,  when  the  bonds  in  suit  were 
issued,  been  finally  determined  by  the  state 
court,  we  perceive  no  reason  to  doubt  the  cor- 
rectness 01  the  decision  upon  this  point  in  St, 
Joseph  Toumefiip  v.  Bogere,  It  is  not  claimed 
that  the  Constitution  of  Illinois,  in  terms,  for* 
bade  retrospective  legislation.  But  the  statute 
in  question  is  supposed  to  be  obnoxious  to  that 
clause  which  provides  that  "The  corporate  au* 
ti^orities  of  counties,  townships,  school  districts, 
cities,  towns  and  villages  may  be  vested  with 
power  to  assess  and  collect  taxes  for  corporate 
purposes."  Numerous  decisions  of  the  state 
court,  to  which  our  attention  was  caUed  in 
other  cases,  construe  that  provision  as  defining 
not  simply  the  class  of  municipal  ofiQcers  upon 
whom  the  power  of  taxation,  for  localpurposes, 
may  be  conferred,  but  the  purposes  ror  which 
that  power  may  be  exerted.  Those  decisions 
are  to  the  effect  that,  within  the  meaning  of 
the  Constitution,  the  corporate  authorities  of  a 
township  like  Santa  Anna  are  the  electors ; 
and  that  while  the  construction  of  a  railroad, 
through  or  near  the  township,  would  be  a  cor- 
porate purpose  within  the  meaning  of  that  in- 
strument, a  debt  for  that  object  could  not  be 
imposed  upon  it  without  the  consent  of  its  cor- 
porate authorities,  that  is,  without  the  consent 
of  the  electors.  These  principles  fall  far  abort 
of  sustaining  the  proposition  that  the  curative 
clause  of  the  Act  of  February  28, 1867,  was  un- 
constitutional; for,  the  Leg&lature  did  not,  in 
any  just  sense,  impose  a  debt  upon  Santa  Anna 
Township  against  the  wiU  of  its  corporate  au- 
thorities, the  electors.  The  Act  embraces  only 
town^ps  which,  by  a  maiority  of  their  legal 
voters,  at  an  election  previously  held,  had  de- 
clared for  a  subscription.  That  such  majority 
was  given  at  an  election  held  by  the  Township 
in  the  customary  form  is  averred  in  the  decla- 
ration and  is  admitted  by  the  demurrer.  The 
curative  Act  only  gave  effect  to  the  declared 
will  of  the  electors.  As  the  Constitution  of  the 
State  did  not  provide  any  particular  mode  in 
which  the  corporate  authoiities  of  a  township 
should  manifest  their  willingness  or  desire  to 
incur  a  municipal  debt  for  railroad  purposes, 
we  perceive  no  reason  why  the  action  of  the 
majority  of  legal  voters,  at  an  election  held  in 
advance  of  legislative  action,  might  not  be 
recognized  by  the  Legislature  ana  constitute 
the  basis  of  its  subsequent  assent  to  the  crea- 
tion of  such  indebtedness^  and  its  ratification 
of  what  had  been  done.  In  Grenada  Co.  etc.  v. 
Brogden,  112  U.  8.  271  [Bk.  28,  L.  ed.  707], 
where  somewhat  the  same  question  was  in- 
volved, we  said:  "Since  what  was  done  in  this 
case  by  the  constitutional  majority  of  qualified 
electors  and  bv  the  board  of  supervisors  of  the 
county  would  have  been  legal  and  binding  upon 
the  county  had  it  been  done  under  legislative 
authority  previously  conferred,  it  is  not  per- 
ceived why  subsequent  legislative  ratification  Is 
not,  in  the  absence  of  constitutional  restrictions 
upon  sudi  legislation,  equivalent  to  original  au- 
thority." See  also  Thompson  y.  Fsrrine,  108 
U.  8. 815  [Bk.  26,  L.  ed.  616);  RitehieT.  Franks 
tin  Co.  22  Wall  67  [89  U.  a  bk.  22,  L.  ed. 
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825] ;  ITumuon  ▼.  Lee  County,  8  Wall.  837  [70  U. 
8.  bk.  18,  L.  ed.  1771;  Oi^f  v.  Z^t/w^/i,  9  W all 
477, 485  [76  U.  S.bk.  19,  L.  ed.725,  7291;  Camjh 
heU  V.  Oitv  €f  Kenosha,  5  Wall.  194  [72  tJ.  8.  bk. 
18,  L.  ed.  610] ;  Otoe  County  y.  Baldwin,  111 
U.  8.  15  [Bk.  28,  L.  ed.  386].  The  same  prin- 
ciple was  announced  by  the  Supreme  Court  of 
Illinois  in  a  very  recent  case,  171  8.  Mortgage 
Co,  Y.  Qron,  98  IlL  494,  involving  the  consti- 
tutionality of  a  statute  of  Dlinois  which  was 
retrospective  in  its  operation.  "Unless,"  said 
the  court  in  Uiat  case,  "  there  be  a  constitu- 
tional inhibition,  a  Legislature  has  power,  when 
it  interferes  with  no  vested  ri^ht,  to  enact  re- 
trospective statutes  to  validate  mvalid  contracts 
or  to  ratify  and  confirm  any  act  it  might  law- 
fully have  authorized  in  the  first  instance."  It 
cannot  be  denied  that  the  Legislature  could  law- 
fully have  auUiorized  a  sulracription  by  Santa 
Anna  Township  to  the  stock  of  this  road,  upon 
the  assent,  in  some  proper  form,  of  a  majority 
of  its  legal  voters.  The  Act  of  1867  interfered 
with  no  vest^  right  of  the  township;  for,  as 
an  organization  entirely  for  public  purposes,  it 
had  no  privileges  or  powers  which  were  not  sub- 
ject, under  the  Con^tution,  to  legislative  con- 
trol. The  statute  did  nothing  more  than  to 
ratify  and  confirm  Acts  which  the  Legislature 
might  lawfully  have  authorized  in  the  first  in- 
stance. 

We  infer  from  the  arsuments  before  us  that 
the  circuit  court  felt  obhged  by  the  decision  in 
Townehip  of  EHmwood  v.  Marcy,  92  U.  S.  289 
[365]  IBk.  28,  L.  ed.  710],  to  hold  the  Act  of  Febru- 
ary 28, 1867,  to  be  unconstitutional.  In  that 
cape,  the  main  question  was  as  to  the  liability 
of  Elmwood  Township  upon  bonds  issued  in 
its  name  by  its  supervisor  and  town  clerk,  un- 
der the  authority,  not  of  that  Act,  but  of  one 
passed  April  17, 1869,  which  legidized  and  con- 
firmed and  dedared  to  be  binding  upon  the 
township  an  additional  subscription  to  the  stock 
of  the  Inxon,  Peoria  and  Hannibal  Railroad 
Company,  pursuant  to  the  vote  of  a  majority 
of  legal  voters  of  the  township  at  an  election 
held  at  a  time  when  the  town  had  exhausted 
its  power  to  subscribe.  The  bonds  then  in  suit 
were  issued  on  the  27th  of  April,  1869.  The 
majoritv  of  the  court,  in  that  case,  held  the  Act 
of  Aprfi  17, 1869,  to  be  unconstitutional,  en- 
tirelynipon  the  authority  of  Harward  v  8t,  Clair 
Drainage  Co,  51  HI.  180:  i^wpfe  v.  Mayor,  51  III. 
17;  Heeeler  v.  Drainage  0».58  >il.l05.  Lovingston 
V.  Wilder,  Id.  802;  MarehaU  v.  StUiman,  61  111. 
218;  and  W  tfey  V.  diUiman,  C8  111.  170.  We  have 
already  seen  that  8t,  Joaeph  v.  Rogere,  ubi  eupra, 
maintained  the  validity  of  the  very  Act  now 
before  us,  upon  the  authority,  as  well  as  of  the 
then  existing  law  of  the  State  as  declared  by 
its  highest  court,  as  of  our  own  decisions  upon 
the  general  question  of  the  power  of  the  Legis- 
lature to  legalize  that  which  it  might  have  orig- 
inally authorized.  Although  the  decision  in 
that  case  was  dted  by  counsel  in  Elmwood  y. 
Marcy,  the  court,  in  the  latter  case,  did  not  re- 
fer to  it  or  overrule  it,  but  applied  to  the  Elm- 
wood  bonds  the  principles  announced  in  the 
later  decisions  of  the  state  court  While  the 
courts  of  the  United  States  accept  and  apply 
the  construction  of  a  State  Constitution  or  of  a 
local  statute,  upon  which  the  rights  of  parties 
depend,  which  has  been  fixed  by  the  course  of 
decisions  in  the  state  court,  it  is  the  settled  doc- 
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trine  of  this  court,  that  rights  accruing  under 
one  construction  will  not  be  lost  merely  by  a 
change  of  opinion  in  the  state  court;  and  where 
such  rights  have  accrued  before  the  state  court 
has  announced  its  construction,  the  federal 
courts,  although  leanine  to  an  agreement  with 
the  state  coun,  must  oetermine  the  question 
upon  their  own  independent  judgment  If  the 
decisions  of  the  state  court,  commencing  with 
Hdrward  v  8t.  Clair  Drainage  Co,  would,  if 
applied  here,  require  an  affirmance,  we  can- 
not depart  from  the  long  estabUshed  doctrine 
which  makes  it  our  duty  to  determine  the  rights 
of  parties,  where  those  rights  depend  udoo  the 
loc»l  law,  according  to  that  law  as  juoicially 
declared  at  the  time  such  rights  accrued,  or,  in 
the  absence  of  any  such  dedaration,  according 
to  the  law  as,  in  our  Judgment,  it  then  was. 

We  are  of  opinion  that  the  demurrer  ehouUL 
have  been  orerruled.     The  judgment  is  rewreed, 
with  directione  for  further  proceedings  in  con- 
formity with  tftte  opinion. 
ated-117  U.  8^  SOB. 

JOHN  OONFARR,  Py.  in  Err.^ 

TOWNSHIP  OP  SANTA  ANNA 
Q^o.  77.] 
TN  ERBOR  to  the  Circuit  Court  of  the  United 
1    States  for  the  Southern  District  of  Illinois. 

The  Judirnient  in  this  case  is  reversed  upon  the 
authority  of  Anderson  v.  Township  of  Santa  Anna, 
just  decided,  and  the  cause  is  remanded  for  further 
procAedings  in  conf  orml^  with  the  opinion  In  that 
caffob 
True  oop3r:   Test. 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  S. 


JOHN  M.  STONE  bt  al.  Composing  the 
Railroad  Commission  of  Mississippi,  Apple, . 

V, 

FARMERS   LOAN   AND    TRUST    COM- 
PANY. 

(See  S.  C.  Reporter's  ed.  ^^RaUroai  CommU*ian 

Oases,**  907-347.) 

Constitutional  law — railroads — StcUe  has  power 
to  limit  charges — Mipation  ofcJtarter  eontraete 
— impairment  qf-^jurisdiction  of  Statee  over 
interstate  railroads — validity  of  the  Mail- 
road  Supervision  Act  cf  Mississippi. 

L  A  State  has  power  to  limit  railroad  charges  for 
transportatiOD  within  its  own  Jurisdiction,  iinlaia 
restrained  bv  contract,  or  the  power  of  rnnijini 
to  regrulnte  forei«m  or  interstate  commerce ;  aiMi 
this  power  can  only  be  banrained  away,  if  at  all,  bx 
words  of  positive  grant  or  their  equi\*alent. 

2.  The  grant  of  power  to  the  directors  of  a  rail* 
road  company  to  make  by-lnws,  rules  and  resrulai. 
tions  for  the  management  of  its  affairs,  subject  to 
the  laws  of  the  StAto,  does  not  exempt  the  oompanx 
from  the  opcmtion  of  laws  subnoquently  coacte^C 
within  thescope  of  legislative  power.  f<tr  the  rein^. 
latlon  of  the  business  lu  which  it  is  autboriztMl  t» 
engage. 

C  The  grant  to  a  railroad  companv,  of  i>o^ror 
**  from  time  to  time  to  flz,  regulate  au«l  reeei\-e  ttie 
toll  and  charges  **  to  be  received  by  it  for  transiM^r* 
tation,  confers  merely  the  power  to  fix  reasooal^le 
charges  leaving  the  State  free,  within  the  Umlta  of 
its  genera]  authority,  to  declare  what  aludl  Im 
deemed  reasonable. 

'SorK.—CoMtituUonai  Utw;  raUmads:  eattent  of 
state  control  over.  B.  &  O.  u.  R.  Co.  ▼.  MarytaiM. 
88  U.  S.  <21  WalLs  456,  bk.  22, 878,  note,  — — *, 

Same-Interstate  commerce ;  regfikUUm  of  : 
of  Con(rrc»»:  hmo  far  ercluaive.    For  a  full  <  _ 
slon,  see  (ilouoester  Ftury  Co.  ▼.  Pa^  ante,  158« 

lis  V.  ^ 
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i  Ite  ehuterof  the  UohQe  and  Ohio  Bailroad 
imamj  cootalns  no  oootnu$t  the  obUoatloii  of 
vM  li  tD  an  J  way  impaired  Xjj  the  luaBia8ii>pi 
teiote  of  March  U,  1884,  creatliig  a  oommiflsion  to 
ftoTide  fv  the  reru^tion  of  fKurhtaDd  paoMOger 
Meaprereoi  anjuft  diiorlmlQanoo,  and  enforoe 
oertHB  poUoe  regulations  aJfeoting  railroad  oom- 
pms  dotDg  bonneM  in  that  State. 

k  A  iiUroad  oompanj  chartered  bTandoarrylng 
« ito  hnJiHM  in  two  or  more  States  Is,  for  all  pur- 
potm  of  local  foremment*  a  domestlo  corponMdon 
mmdk  Slate  and,  within  etusHi  State,  subject  to  its 
kiviMfoall  BDMttecB  not  within  the  exclusive  oon- 
MlcfCboffren. 

i  Tte  Act  in  question  does  not  deny^o  the  com- 

Wtke  equal  protection  of  the  laws  nor  deprive 
tii  pmeitj  without  due  process  of  law,  with- 
k  cfat  ■»— "W  of  the  Fourteenth  Amendment. 
t  Tlriicomtagiees  with  the  Supreme  Oourt  of 
IWWKiithat  said  Act  is  not  repugnant  to  the 
rhaaiiilimi  of  that  State. 
1  Ite  court  also  holds  that  said  Act  is  not  so  in- 
and  nnoertain  as  to  be  absolutely  void 


[No.  722.] 

Irr^OcL  IS,  14,  IS,  1S85.   Decided  Jan.  4, 

1886. 

APPEAL  from  the  Orcoit  Court  of  theUnited 
States  for  the  Southern  District  of  Missis- 


-"fi. 


history  and  facts  of  the  case  foUy  ap- 
Mr  in  the  opfDion  of  the  court  Bee  im  the 
nAywiof  and  related  cases  of  BUms  ▼.  BUnoie 
CbfrsZ  R.  B.  Co.  and  BUme  y.  New  (Memr^ 
tad  SerOeaeUm  R  R.  Co.  poet.  600,  661 
Mr,  Jbo.  W.  C  Watson*  for  appeUantb : 
A  itaie  law  DeoenarOy  embarraasinff ,  encmn- 
hoisf  or  ofaatmctiDff  commerce  womd  be  um- 
rntitmiooal ;  but  the  law  in  question  was  de- 
iisaed  for  no  sodi  purpose  and  need  hare  no 
■ch  cflecL  It  Is  its  object  to  encourage  and 
pnmcMt  oocniDeroe  by  protecting  it  against  un- 
wssnotble  diarges  and  unlust  oiscriminations. 
It  is  difBeolt  to  comprehend  how  a  railroad 
aocporatloo  can,  under  the  authority  of  the 
talc,  regulate  its  charges,  if  it  Is  unconstitu- 
tioasl  for  the  State  itself  to  exercise  this  power, 
b  would  certainly  be  no  more  dangerous  in 
the  hands  of  the  State  than  in  the  hands  of  a 


m  U.  S.  bk.  9,  L.  ed.  648):  I^tHiiing  Oo.  t. 
Byde  Panic  and  FicUterecm  y.  Ky.  97  U.  S.  667. 
608  (Bk.  24,  L.  ed.  1088,  1116);  Frankfort  i 
P.  P.  B.  R  Oo.  V.  PlUladaMa,  68  Pa.  St  119; 
RR  Oo.y.  FuUer,  17  Wdfi.  660  (84  U.  S.  bk. 
21  L.  ed.  710). 

The  charter  contains  no  prorision  which 
was  intended  to  create  a  contract.  Law  mak- 
ing is  the  peculiar  and  exclusive  function  of 
the  legislaave  department  of  the  government ; 
and  its  acts  are  only  laws  unless  a  di£ferent  in- 
tent is  plainly  shown. 

FerUUeing  Oo,  ▼.  Ryde  Park,  eupra;  Ohartee 
Biwr  Bridge  ▼.  Warren  Bridge,  11  Pet  647  (86 
U.  S.  bk.  9,  L.  ed.  824);  NewUm  t.  Oomre.  100 
U.S.661(Bk.26,L.ed.712). 

There  must  have  been  a  deliberate  intention 
to  mnt  what  is  claimed,  clearly  manifested 
on  the  part  of  the  State.  Such  a  purpose  can- 
not be  inferred  from  equivocal  language. 

Providence  Bank  v.  BiUinge,  4  Pet  614  (29 
U.  8.  bk.  7,  L.  ed.  989);  QUmany,  Sheboygan,  % 
Black,  610767  U.  S.  bk.  17,  L.  ed.  806);  BuggUe 
V.  m.  108  U.  S.  681  (Bk.  27,  L.  ed.  81(9. 

State  legislative  regulation  of  railroad 
charges  has  been  sustained  in  the  following 


tele  recuktioo  of  railroad  charges  Is  not  In 
eoBffict  with  the  power  of  Congress. 

JTrn*  T.  lU.  n  U.  S.  118;  and  Shidde  v. 
OiM^KU.  8.  819(Bk.  24.  L.  ed.  77,  867);  Bug- 
9lmr  BL  •ndlU.  Cent,  R  B,  Co,  v.  Bl,  108 
t  $(.  »6.  Ml  (Bk.  27,  L.  ed.  812  818). 

The  MohOe  and  Ohio  Railroad  Company  can 
4efhe  so  beneilt  from  the  fact  that  its  road 
rdi  cootioQOUflly  through  several  States  under 
tlcttflK  name  and  management  It  has  no 
tol  fTJsifiKy  in  any  State,  except  by  the  law 
■  that  Slate.  Kdtber  State  cotud  confer  on 
t  •  eorporaie  existence  in  another,  nor  add  to 
ir  liiiiiiiili  the  powers  to  be  there  exercised. 
Afi  o€  the  railnMds  of  MissiBsippi  are  local  and 
iowsbc  aad  sa  much  subject  to  the  legislative 
ppwpr  of  the  State  as  if  they  had  no  connecUons 
wMidsof  the  State. 

Uimay  Co  t.  WMtUm,  18  Wait  270  (80  U. 
f  hk  ».  U  ed.  671);  0.  db  M,  R  R  Co.  v. 
^^miir.  1  Bbck,  286  (66  U.  S.  bk.  17,  L.  ed. 
Vmr,RR  Cb.T.  Jfil21  Wa]L466(88n.  S.  bk. 
a.Led.679). 

TW  fcmlaitkMi  of  railroad  charges  falls  witli- 
to  *e  pottee  power  of  the  States. 

B^VaU.  M  U.  S.  645 (Bk. 24, L.  ed.  802); 
^of^,  t§c  ^  Sem  York  t.  Miln,  11  Pet  102 


Ohiea^,  M.dSt.RRR  Co.y.  Aektey,  94 
U.  S.  179  ^k.  24,  L.  ed.  99);  BuggUe  v.  lU.  vA 
m.  Cent.  RROo.Y,  lU.  eupra. 

Meeere.  E.  L.  Russell,  Jolm  A.  Csjnpbell 
and  P.  Hamilton^  for  appellee : 

The  Act  of  Mississippi  is  an  intrusion  upon 
the  possession,  and  a  oiminution  of  the  enjoy- 
meni  and  a  violation  of  the  rights  of  this  com- 
pany. It  amounts  to  a  seizure  and  usurpation 
of  its  franchises. 

Ptrrine  v.  CheeapeaJce  Co.  9  How.  184  (60  U. 
S.bk.  lb,  li.  ed.  97);  Md.  v.  BaU.  db  0.  R  R 
Co.  8  How.  684  (44  U.  S;  bk.  11,  L.  ed.  714); 
OUott  V.  Qupervieore,  16  WaU.  694  (88U.  S.  bk. 
21,  L.  ed.  888);  Comre.  t.  Farmere  Bank,  21 
Pick.  642;  Chicago  etc.  B.  Oo.  t.  lotea,  94  U.  a 
166  (Bk.  24,  L.  ed.  94);  Wilmington  R  R  Oo. 
V.  Beid,  18  Wall  264  (80  U.  8.  bk.  20,  L.  ed. 
668). 

The  adoption  of  this  charter  resulted  from 
the  concurrent  Act  of  four  States.  The  result 
of  this  co-operative  adoption  of  the  company 
by  different  States,  with  the  same  powers  of  aa- 
niDistration  for  transportation  through  each,  is 
to  establish  a  conmiunity  of  interest  and  right 
wliich  neither  of  them  can  separately  and  par- 
tially derange  or  transform. 

P.dW.RRCo.  V.  Md.  10  How.  876 (61 
U.  S.  bk.  18,  L.  ed.  461);  State  v.  Urorthem 
Cent.  R  Co.  18  Md.  198;  Sprague  t.  Hartford 
P.  d  F.  B.  RCo.dR.  I.  2^;  Broekett  v.  Ohio 
dfP.B.R  Co.  14  Pa.  St.  244;  Cleveland  d  P. 
RROo.Y.  Speer,  66  Pa.  St  826. 

An  Act  of  incorporation  is  a  contract  between 
the  government  proposing  it  and  the  subject 
accepting  it ;  and  it  becomes  binding  on  both 
parties,  without  power  in  either  to  nfodify  itin 
any  particular,  unless  some  power  to  that  ef- 
fect Is  in  some  manner  reserved. 

Dartmouth  College  v.  Woodttard,  4  Wheat  700 
(17U.  S.  bk. 4,  L.  ed.  674);  Pa.  CoUege  Oaeee,  18 
Wall.  212  (80  U.  S.  bk  20,  L.  ed.  662). 

The  power  to  fix,  regulate  and  collect  tolls 
and  diarges  for  transportation  on  this  railroad 
vests  a  legal  right,  wnich  is  not  subject  to  re- 
peal or  control 
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X^iMfon  T.  Bierom,  2  Moore,  102;  Oard  ▼. 
Oailard,  6  M.  &  8.  70;  Ai^Gm.  y.  BaUrvad 
Om.  86  Wia.  586;  Jenkim  ▼.  Harvey,  6  Tyrw. 
871;  Ckieago,  ete,  R  R.  Oo.  y.Iawa, 94  U.  8. 
155  (Bk.  2i  L.  ed.  M);  B.  R.  Oo.  ▼.  Md.  91 
WaU.470(88  U.  S.bk.  22,  L.  ed.  688). 

Traiiq)ortation  of  freight  and  persons  from 
one  State  to  another  la  commerce  among  the 
States. 

iSto^iTh^A^  TVu  Omm,  15  WaU.  282  (82  U.  8. 
bk.21,  L.ed.146):  Brawn  Y.if(f.l2  Wheat.448  (25 
U.  8.  bk«  6,  L.  ed.  688);  (May y.  Port  Wardem, 
12How.299(S3U.S.bk.l8,  L.ed.096);  Wal- 
Urn  T.  Mo,  91  U.  8. 275  (Bk.  28,  L.  ed.  m). 

The  poHce  power  of  the  States  must  yield  to 
the  higher  power  of  Crongress  to  regulate  com- 
merce. 

B,B.Ch.Y.  mmn,  95  U.  8. 465  (Bk.  24,  L. 
ed.  527);  Sinnoi  ▼.  Daomport,  22  How.  242  (68 
U.  8.  bk.  16,  L.  ed.  247). 

Mr.  OhitfJuiUee  Waite  deliYered  theophi- 
lon  of  the  conrt: 

ra071       '^^^  ^  ^  ^^  brought  by  the  Farmers'  Loan 
^        ^    and  Trust  Company,  a  New  York  corporation, 
to  enjoin  the  Redhfoad  Commission  of  Missis- 
sippi from  enforcing  against  the  Mobile  and 
Ohio  Railroad  0>mpany  the  provisions  of  the 
Statute  of  Mississippi  pitfsea  MarchUl,  1884, 
entitled  "An  Act  to  rrovide  for  the  Regulation 
of  Frdght  and  Passenger  Rates  on  RaiEoads  in 
ra081    ^^  State,  and  to  Create  a  Commission  to  6a- 
^        ''    pervisethe  Same,  and  for  Other  Purposes." 
That  Act  is  as  foUows: 

"Sec.  1.  Beit  enacted,  by  the  Legitiature  of 
the  State  €f  Mieeieeippi,  That  the  track  of  ereiy 
railroad  in  this  State  is  a  public  highway,  over 
whidi  all  persons  have  equal  rights  of  transpor- 
tation for  passengers  ana  freights  on  the  pay- 
ment of  Juist  compensation  to  the  owner  of  the 
railroad  for  such  tnmsportation;  and  any  per- 
son or  corporation  engaged  in  transporting  pas- 
sengers or  freightB  over  any  railroad  in  this 
State,  who  shall  exact,  recdve  or  demand  more 
than  the  rate  specified  in  any  bill  ol  lading  is- 
sued l^  such  person  or  corporation,  or  who,  for 
his  or  its  advantage  or  for  the  advantafe  of  any 
connecting  line  or  for  any  person  or  locality, 
shall  make  any  discrimination  in  transportation 
against  any  individual,  locality  or  corporation 
shall  be  guilty  of  extortion." 
I  Sections  2  and  8  relate  to  the  punishment  of 
those  so  guOty  and  their  liability  in  double  damr 
ages  to  parties  injured. 

Sections  4  and  5  provide  for  the  appointment 
of  three  commissioners,  to  be  known  as  the 
Railroad  Commission  ox  the  State  at  Mississip- 
pi, prescribe  their  qualifications  and  tenure  of 
office,  fix  their  salaries,  and  subject  them  to 
penalties  and  punishment  for  violation  of  duty. 
Section  6  is  as  follows: 
"  Sec  6.  Beit  farther  enacted.  That  it  shall 
be  the  duty  of  all  persons  or  corporations  who 
shall  own  or  operate  a  railroad  in  this  State, 
within  thirty  days  after  the  passage  of  this  Act 
to  furnish  the  Commission  wiUi  its  tariff  of 
charges  for  trani^rtation  of  every  kind;  and  it 
shall  be  the  duty  of  said  Commission  to  revise 
said  tariff  of  charges  so  furnished,  and  deter- 
mine whether  or  not,  and  in  what  particular,  if 
any,  said  charges  are  more  than  Just  compen- 
sation for  the  services  to  be  rendered,  and 
whether  or  not  unjust  discrimination  is  made  in 


such  tariff  of  charges  against  anv  person,  local- 
ity or  corporation;  and  when  said  char^  are 
corrected,  as  approved  by  said  Commission,  the  ., 
Commission  shall  then  append  a  certificate  of  l< 
its  approval  to  said  tariff  of  charges;  but  in  re- 
vising or  establishing  any  and  eveiy  tariff  of 
charges  it  shall  be  the  duty  of  said  Commission 
to  ta&e  into  consideration  the  character  and  nat- 
ure of  the  service  to  be  performed  and  the  en- 
tire business  of  such  railroad,  UM^Uier  wiUi  its 
earnings  from  the  passenger  and  other  traffic; 
and  shall  so  revise  such  tariffs  as  to  allowafair 
and  Just  return  on  the  value  of  such  raOroed, 
its  appurtenances  and  equipments;  and  it  shall 
be  the  duty  of  said  Commission  to  exercise  a 
watchful  and  careful  supervi^on  over  ever^ 
such  tariff  of  charges,  and  continue  such  tarin 
of  charges  from  time  to  time  as  Justice  to  the 
public  and  each  of  said  railroad  companies  may 
require,  and  to  increase  or  reduce  an^  of  said 
rates  according  as  experience  and  busmessope 
rations  may  show  to  be  Just;  and  said  Conmiia 
sion  shall  accordingly  fix  tariffs  of  char^  foi 
those  railroads  ieSimg  to  furnish  tariffs  as 
above  required.  AntTit  shall  be  the  duty  of 
said  raim>ad  companies  or  persons  openOing 
any  railroad  in  this  State  to  post  at  each  of  its 
depots  all  rates,  schedules  and  tiuiffs  for  the 
tnmsportation  of  passengers  and  freights,  made 
or  approved  by  said  Raifioad  Cominission,with 
said  certificate  of  approval,  within  ten  days 
after  said  approval,  in  some  conspicuous  place 
at  such  depot:  and  it  shall  be  unlawful  for  any 
such  person  or  corporation  to  make  any  rebate 
or  reduction  from  such  tariff  in  favor  of  any 
person,  locality  or  corporation  which  shall  not 
be  made  in  favor  of  all  other  persons,  localities 
or  corporations  by  a  change  in  such  published 
rates,  except  as  may  be  allowed  by  the  Com- 
mission; and  when  any  diangc  is  contemplated 
to  be  made  in  the  schedule  of  passenger  or 
freight  rates  of  any  railroad  by  the  Commis- 
sion, said  Commission  shall  give  the  person  or 
corporation  operating  or  managing  said  railroad 
nonce  in  writing,  at  least  ten  days  before  such 
change  of  the  time  and  place  at  which  such 
change  will  be  considered." 

Secdon  7  makes  it  unlawful  for  a  company 
to  grant  reductions  or  rebates  prohibited  by  the 
Act,  and  fixes  a  penalty  for  so  doing. 

Section  8  aUows  reduced  ntes  for  certain 
kinds  of  transportation. 

Section  9  is  as  follows: 

'*  Sec.  9.  Be  it  further  enacted.  That  it  shall 
be  the  duty  of  said  Commission  to  hear  all  oom- 
plaints  mjyde  by  any  person  against  any  such 
tariff  of  rates  so  approved,  on  the  ground  that 
the  same  in  any  respect  is  for  more  than  just 
compensation,  or  that  such  charges  or  any  of 
them  amoimt  to  or  operate  so  as  to  effect  unjust 
discrimination;  such  comidaint  must  be  in  writ- 
ing, and  specify  the  items  in  the  tariff  against 
which  complaint  is  made;  and  if  it  impeara  to 
the  Commission  that  there  may  be  justioe  in 
the  complaint,  or  that  the  matter  ousht  to  be 
inv^gated,  the  Commission  shall  forthwith 
furnish  to  the  person  or  corporation  operating 
the  railroad  a  copy  of  the  complaint,  together 
with  notice  (which  said  notice  shall  be  served 
as  other  legal  process  is  now  required  by  law  to 
be  served  on  railroad  companies)  that  at  a  tune 
and  place  stated  in  the  notice  the  tariff  as  to 
said  items  will  be  revised  by  the  Commiasloii, 

lie  D.  & 
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nditndi  time  and  place  it  shall  be  the  duty 
oftkOommlaaioii  to  bear  the  partiea  to  the 
coiiiufeiij  in  penon  or  by  connsel,  or  both, 
ladmeh  erideooe  aa  may  be  offered,  oral  orln 
wridD^  and  may  examine  witnesses  on  oath, 
coBfamring  to  the  mode  of  proceedings,  as 
mdj  ss  may  be  convenient,  to  that  required 
of  vtentors,  giving  such  time  and  latitude  to 
exfa  ade  and  regul^ing  the  opening  and  con- 
darion  of  any  argument  as  the  Commission 
■if  eoosider  best  adapted  to  anive  at  the 
tnmi;  and  when  the  hemng  is  concluded  the 
CownriwioQ  shall  ffive  nooce  of  any  change 
teaed  proper  by  them  to  be  made,  to  the  per- 
•oaoroorpocation  operating  the  raUroad;  Prth 
itfi<  In  no  inrtance  shall  any  corporation,  rail- 
ntd  or  persoQ  be  criminally  or  civilly  liable  for 
(be  Btlonff  of  any  chaige  or  discrimination 
vhiteftf ,  tf  the  same  is  not  in  violation  of  the 
iHiffof  chargeaor  rules  and  regulations  pre- 
«eribed  by  the  Comminion.'' 
Sections  10  and  11  are  unimportant  in  this 


1^  fBmainder  of  the  statute  is  as  follows: 
**fitc  19.  Be  itfwriher  enacM,  That  every 
pcnoa  or  corporanon  operating  a  railroad  in 
tUi  Slate  shaD  furnish  the  said  Commission 
with  sO  the  information  required  rdative  to  the 
Misyiim  of  their  respective  lines,  and  per- 
il; tUsrlj  with  copies  of  ail  leases,  contracts  and 
yeeaiaus  for  transportation  with  express, 
■MpiBg-caror  other  companies  to  whidi  they 


Sec  la.  Bf  Ufwfihar  enaet&d.  That  eveiy 
aiiQid  coopany  shall,  within  twenty-four 
hma sfler  the  occurrence  of  any  accident  toa 
'  K  stteoded  with  aerious  personal  injury  on 
portion  of  ila  line  within  the  limits  of  this 
give  notice  of  the  same  to  the  railroad 
who,  upon  information  of  such 
.  ma  V  lepair  or  dispatch  one  or  more 
number  to  the  scene  of  said  accident, 
into  the  tBds  and  circumstances 
wUdi  Shan  be  recorded  in  the  minutes 
proceedings  and  embraced  in  their  an- 


m 


of 


?ifi 


irror 


14.  Bi  it  fwrther  muuUa,  That  the 
abaUmake  annual  reports  to  the 
oo  or  before  the  first  day  of  January 
■r,  for  transmission  to  the  Legisla- 
their  doings  for  the  year  ending  on  the 
of  September  next  preceding,  contain- 
fiMta  aa  will  disclose  the  actual  work- 
raitwsy  system  in  this  State,  and 
aa  to  the  general  railroad  pol- 
Scale  aa  may  seem  to  them  ^»pro- 


%tt.V^  BBUfmrtherenaeUd.  ThatitshaU 
ktihs  daCT  of  every  railroad  company  or  per- 
waopfwdng  a  rBUroad  in  this  State  to  make 
fsMly  ntoma  of  the  business  of  said  rail- 
Mi  lo  the  Bailroad  Commiasion  of  Mississip- 
li,«%lch  ntbajDm  sliall  embrace  all  the  receipts 

of  said  railroad,  and  be  made 

lo  forma  furnished  by  the  said  rail- 

I  for  that  purpose. 

*'aec  IC  A  a  furOtr  enacted.  That  the 

tama herein  provided  ahall  bemade 

within  thirty  daya  after  the  end  of 

. jr  to  wliidi  they  relate;  and  anv 

ttinad  coapany  or  persons  operating  any  rail- 
•Miia  iMs  8lnt0  whscfa  shall  fail  or  refuse  to 
■i^ the  uMaitiefly  returns,  aa  provided  for  in 


in  thiB  Act,  shall  forfeit  to  the  State  of  liissia- 
aippi  $50  for  eveiy  day  of  such  refusal  or  ne|^ 
lect 

''Sea  17.  Be  it  further  enacted.  That  the 
said  quarterly  returns  shall  be  sworn  to  by 
one  or  more  officers  of  said  company  or  of  the 
persons  operating  the  said  railroad,  who  haa 
knowledge  of  tneir  truth;  and  any  person 
knowingly  swearing  falsely  to  any  statement  in 
any  of  raid  quarter^  reports  shall  be  guilty  of 
penury. 

'^Sec.  18.  Be  it  further  enacted.  That  it 
shall  be  the  duty  of  the  conmiissioners  to  in* 
spect  the  depots  of  the  railroads  operated  in 
this  State,  and  see  that  at  least  one  comfortaUe 
and  suitable  reception  room  is  provided  at  each 
depot  for  the  use  uid  acoonunodation  of  per- 
sons desiring  and  awaiting  transportation  over 
tiieir  line;  and  any  railroad  company  failing 
or  refusing  to  provide  such  room,  after  sixty 
days'  notice  from  the  commissioners  to  pro- 
vide the  same,  shall  be  liable  to  a  penalty  of 
not  less  than  i50  for  each  day  they  so  faU  or 
refuse  to  provide  such  room;  and  said  railroad 
company  shall  keep  at  all  times  in  such  recep- 
tion rooms  a  bulletin  hoard  which  shall  show 
the  time  of  the  arrival  and  departure  of  trains; 
and  when  any  passenger  tram  or  other  train 
for  transporting  passengers  is  delayed,  notice 
of  same  shall  be  made  on  said  bulletin  board 
for  the  information  of  passengers,  stating  aa 
nearly  as  can  be  ascertained  the  extent  of  the. 
delay  and  probable  time  df  arrival 

"Sec.  19.  Be  it  further  enacted.  Thai  the 
determination  of  every  matter  of  said  Commia- 
sion  shall  be  in  writing;  and  proof  thereof 
ahall  be  made  by  a  copy  of  the  same,  duly  cer- 
tified to  by  the  ctok  of  said  Commission;  and 
whenever  any  matter  has  been  determined  l^ 
said  Commi^on,  in  the  course  of  any  proceed- 
ing before  it  relating  to  the  regulation  or  su* 
pervision  of  any  railroad  in  fliis  State,  and 
coming  within  the  Jurisdiction  of  such  Com- 
mission, proof  of  the  fact  of  such  determina- 
tion, duly  certified  as  aforesaid,  shall  be  re- 
ceived in  all  the  courts  of  this  State,  or  before 
any  officers  thereof,  in  all  civil  cases,  as  prima 
fade  evidence  that  such  determination  was 
right  and  proper;  and  the  record  of  the  pro- 
ceedings of  said  Commission  shall  be  deemed  a 
gubUc  record  and  shall  at  all  Teasonable  times 
a  subject  to  the  impection  of  the  public. 
"Sec.  20.  Be  it  fiirther  enacted.  That  said 
Comndsaion  or  any  one  of  said  commiBsioners 
may,  in  the  discharge  of  any  of  the  dutiea  im- 
poaedupon  them  by  this  Act,  administer  oatha, 
take  affidavits  and  summon  and  examine  wit^ 
nesses  under  oath,  in  all  mattera  coming  be- 
fore them;  and  if  any  person  shall  testily  or 
make  any  false  affidavit  or  oath  before  said 
Commisnon  or  before  any  of  said  commiaBion- 
ers  or  before  any  officers,  to  any  matter  com- 
ing before  said  Commission,  he  snail  be  deemed 
ty  of  perjury,  and  upon  conviction  thereof 
1  be  punished  acconfing  to  law. 
"Sec.  21.  Be  it  further  enacted.  That  all 
aummonaes  for  witnesses  to  appear  before  said 
Commission  or  before  any  one  or  more  of  said 
commissioners,  and  notice  to  persons  or  corpo- 
rations, shall  be  issued  by  one  of  said  commia- 
sioners,  and  be  directed  to  any  sheriff,  con- 
stable or  marshal,  of  any  dty  or  town,  ^lo 
shall  execute  the  same  m  his  bailiwick  and 


[318] 


[»13] 


807-847 


SUFRBMB  COUBT  OF  THE  UhITED  8tATB8. 


Oct.  TsBM, 


make  due  retom  thereof  as  directed  therein, 
under  the  pcoialties  prescrihed  hy  law  for  a  fail- 
ure to  execute  and  return  the  process  of  any 
court;  and  if  any  person  duly  summoned  to 
appear  and  testi^  before  said  Commission  or 
before  any  one  or  more  of  said  commissioners 
shall  fail  or  refuse  to  appear  and  testify  with- 
out a  lawful  excuse,  or  shall  refuse  to  answer 
any  proper  question  propounded  to  him  by 
said  Commisaon  or  any  of  said  commissioners, 
or  if  any  person  shall  obstruct  said  Commission 
or  one  or  more  of  said  commissioners  in  the 
discharge  of  duty,  or  shall  conduct  himself  in 
a  rude,  disrespectful  or  disorderly  manner  be- 
fore said  Commission  or  any  of  them  deliber- 
ating in  the  discharge  of  duty,  such  i)erson 
shall  be  deemed  guilty  of  a  misdemeanor  and, 
upon  conviction  thereof,  shall  be  fined  not  less 
than  $50  nor  more  than  $1,000. 

"  Sec.  22.  Be  it  further  enacted.  That  wit- 
nesses summoned  to  appear  before  said  Com- 
miiuion  shall  be  entitled  to  the  same  per  diem 
and  mUaffe  as  witnesses  attending  circuit 
court;  ana  witnesses  summoned  by  said  Com- 
mission on  its  behalf  shall  be  paid  out  of  the 
state  treasury  on  warrants,  to  be  drawn  by  the 
auditor  upon  the  certificate  of  the  Commission, 
showing  the  amount  and  items  thereof  to  which 
such  wnness  may  be  entitled;  and  witnesses 
summoned  for  any  railroad  shall  be  paid  by 
such  railroad. 

"  Sec.  2a  Be  it  further  enacUd,  That  if  t^y 
railroad  company  or  person  or  corporation  ope- 
rating any  railroad  in  this  State,  shaU  violate 
any  of  the  provisions  of  this  Act,  or  the  tariff 
[814]  of  charges  as  fixed  by  such  Commission,  such 
company,  person  or  corporation  shall  be  liable 
to  a  penalty  of  $600  for  each  violation  not  oth- 
erwise provided  for;  and  such  penalty  may  be 
recovered  by  an  action  to  be  Drougnt  in  the 
name  of  the  State  of  Mississippi  in  any  county 
where  such  violation  may  occur,  or  injury  or 
wrong  be  done.  The  Commission  shall  msti- 
tute  such  action  through  the  district  attorney 
of  tne  proper  district;  and  no  such  suit  shall 
be  dismissed  without  the  consent  of  the  court 
and  of  said  Commission;  and  if  any  district  at- 
torney shall  neglect,  for  thirty  days  after  no- 
tice, to  bring  any  such  suit,  the  Commission 
may  direct  some  attorney  at  law  to  bring  the 
same;  and  his  fee  therefor  shall  be  fixed  Inr  the 
court,  and  shall  not  exceed  50  per  cent  of  the 
amount  coUected;  and  the  district  attorney  shall 
not  interfere  in  such  suit,  and  the  same  shall 
not  be  dismissed  without  consent  as  aforesaid; 
Provided,  That  in  all  trials  of  cases  brought  for 
a  violation  of  any  tariff  of  charges,  as  fixed  by 
the  Commission,  it  may  be  shown  in  defense 
that  such  tariff  so  fixed  was  unjust. 

"Sec  24.  Be  it  further  enacted.  That  the 
remedies  hereby  given  shall  be  regarded  as  cu- 
mulative to  the  remedies  now  dven  by  law 
against  railroad  corporations;  andthis  Act  shall 
not  be  construed  as  repealing  any  statute  giving 
such  remedies. 

"  Sec.  25.  Be  it  furHur  enacted.  That  the 
provisions  of  this  Act  shall  apply  to  and  include 
all  persons,  firms  and  companies,  and  all  asso- 
ciations of  persons,  whether  incorporated  or 
otherwise,  that  shall  operate  a  railroad  in  this 
State,  street  railways  excepted. 

/*  Sec.  26.  Be  it  further  enacted.  That  here- 
after tiie  election  of  railroad  commissioners 

CIO 


shall  be  at  such  time,  in  such  manner  and  for 
such  term  as  may  be  determined  by  the  Legis* 
lature. 

"  Sec  27.  ^  it  further  enacted.  That  the 
schedules  adopted  by  the  Commission  for 
charges  for  transportation  of  persons  and 
freight  shaU  not  be  enforced  agamst  any  rail- 
roaa  in  this  State  before  the  first  day  of  May, 
A.D.  1884. 

"  Sec  28.  Be  it  further  enacted.  That  this 
Act  shall  take  effect  and  be  in  force  from  and 
after  its  passage" 

On  the  15th  of  March,  1884,  the  foUowmg 
supplemental  Act  was  passed: 

"  Sec  1.  JB^  it  enacted  by  the  Leoidatwre  of 
the  State  of  limissippi.  That  the  Act  entiUed 
'An  Act  to  Provide  for  the  Regulation  of 
Freight  and  Passenger  Rates  on  JiailroadB  in 
this  State,  and  to  Cmite  a  Commission  to  Su- 
pervise the  Same,  and  for  Other  Purposes,' 
approved  March  11, 1884,  shall  not  be  so  con- 
strued as  to  authorize  said  commissioners  to 
require  bulletin  boards  to  denote  the  delay  of 
truns  noted  thereon,  or  to  require  the  erection 
of  station  houses  in  any  case  where  in  their 
Judgment  the  public  travd  does  not  make  it 
necessary;  nor  shall  said  Act  be  so  construed 
as  to  require  said  Commission  to  investigate  or 
call  upon  any  railroad  company  for  rates  of 
charges  in  transportation  or  travel  from  any 
point  outside  of  this  State  to  points  outnde  of 
this  State,  or  in  any  way  interfere-  with  such 
rates  of  (^rees." 

On  the  third  of  February,  1848,  the  Leg- 
islature of  Alabama  passed  an  Act  to  incorpo- 
rate the  Mobile  and  Ohio  Railroad  Company^ 
with  power  to  locate,  construct  and  finally  com- 
plete a  single,  double  or  treble  railroad  or  way 
from  some  suitable  point  in  the  City  of  Mo- 
bile, in  a  westerly  or  northwesterly  direction, 
to  the  west  line  of  this  State,  towards  the 
mouth  of  the  Ohio  River,  in  such  route  asshsdl 
be  deemed  most  expedient;  and  to  transport, 
take  and  carry  proper^  and  persons  upon  said 
railroad  or  way  by  the  power  and  force  of 
steam,  of  animals  or  of  any  other  mechanical 
or  other  power,  or  any  combination  of  than 
which  said  company  may  choose  to  apply;  and 
with  permission  to  make  any  lawful  contract 
with  any  other  railroad  corporation  in  relation 
to  the  business  of  said  company,  and  also  to 
make  Joint  stock  with  any  other  railroad  cor- 
poration. 

The  immediate  government  and  direction  of 
the  affairs  of  the  company  was  vested  in   a 
board  of  directors  to  be  chosen  by  the  stock- 
holders, and  by  section  7  it  was  provided: 
"That  the  directors  shall  have  full  power  to 
make  and  prescribe  such  by-laws,  rules  and 
regulations  as  they  shall  deem  needful  and 
proper,  touching  the  disposition  and  manage- 
ment of  tiie  stooL,  property,  estate  and  effecta 
of  said  company,  not  contrary  to  this  charter 
or  the  laws  of  this  State  or  of  the  United  States; 
the  transfer  of  shares,  the  duties  and  conduct 
of  their  officers  and  servants,  touching  the  elec- 
tion of  and  meeting  of  the  directors;  and   all 
matters  whatsoever  which  may  appertain  to  tlie 
concerns  of  said  company." 

Section  12  is  as  follows: 

"Sec.  12.  Andheit  further  enacted.  That  it 
shall  be  lawful  for  the  company  hereby  incor- 
porated from  time  to  time  to  filx,  regulate  And 
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of  tbe  Ohio  River,  for  which  purpose  said 
board  of  preiddeiit  and  director*  have  applied  to 
this  General  Assembly  for  the  passage  of  such 
a  law  as  may  be  necessary  to  authorize  the  con- 
struction of  said  road  through  the  Stale  of  Ten- 

'  'And  akeretu,  it  Is  deemed  a  matter  of  vital 
Importance  to  this  Slate  that  a  direct  com- 
munication by  railroad  to  the  Quif  of  Mexico 
be  established:  Therefore, 

"Sec.  1.  BeitnTiaetedbyOMQaneratAternbl]! 
efthg  8tat»  of  Tmrteme,  That  the  said  Jona- 
than EmauuS,  President,  and  the  said  George 
N.  Stewart.  Sidney  Smith,  Uoeea  Waring, 
Charles  Le  Baron,  and  a  Griffith  Fisher,  di- 
rectorg,  and  their  associates,  who  shall  be  the 
stockholders  of  said  company  and  their  suc- 
cessore,  under  the  name  and  style  of  'The 
HobDe  and  Ohio  BaUroad  Company,'  are 
hereby  declared  to  be  a  tiody  corporate  and 
politic  under  the  laws  of  Tennessee,  vriib  suc- 
cession for  five  hundred  years,  and  a  common 
seal,  with  capad^  to  have,  recdve  and  eojoy 
to  Uiem  ana  thor  successors,  proper^  and 
estate  of  whatsoever  nature  and  qualltv;  and 
the  aame  to  aUen,  transfer  and  dispose  of,  so  far 
as  may  be  necessary  to  cany  toto  effect  tbe 
mato  obtoct  of  this  charter,  wUcb  Is  hereby 
declared  to  be  the  oonstniction,  tite  and  main- 


Ohio  River,  near  the  month  of  the  Ohio,  pass- 
tog  through  the  Stale  of  Tennessee." 

Tbe  remainder  of  the   Act  relates  to  the 
powers  and  piTllegea  of  tbe  company  to  Ten- 

On  the  96th  of  Februarr,  1848.  tbe  General 


to  extend  their  railroad  from  tbe  south  bound- 
at?  Itoe  of  the  State  of  Kentucky  to  tbe  Hls- 
j__.__.  ^  Qjjj^  Rivers,"  as  follows: 

I.  Bf  it  maeUd  bg  tht  Omtral  Atmn- 


bljiofUit  Gommonwetath  of  Emtvfki/.  That  the 
Mobile  and  Ohio  Railroad  Company,  when 
formed  under  the  Act  of  the  Genoral  ^embly 


of  the  State  of  Alabama,  approved  Febniaiy 
8,  1848,  endued  'An  Act  to  Incorporate  the 
Mobile  and  Ohio  Railroad  Company,'  shsl]  be 
allowed  the  privilege  of  "'■'^'"g  any  necessary 

'   ance  anasurve-  '—  ■"*■ ' 

ig  the  most  ellgl 
Ing  tbe  HoUle  and  Ohio  EUilroad  to  a 


ascertatoing  the  most  eligible  route  u 

Ing  tbe  HoUle  and  Ohio  Railroad  to  any  potot 

upon  the  Mississippi  or  Ohio  Rlrers  in  this 

State. 

"Sec  S.  BtitfuHhermaeUd,  Tbat  as  soon 
sa  sold  route  and  potot  shall  be  ascertained,  tbe 
•aid  Mobile  and  Ohio  Railroad  Company  shall 
be  allowed  the  right  of  war  for  the  extension 
and  construction  of  their  said  railroad  from  tbe 
Tenneaeee  line  to  tbe  MisdMippl  or  Ohio  Rivers 
and  that  they  aball  be  entitled  to  all  tbe  privi- 
leges, rights  and  immonlties,  and  subject  to  all 
such  restrictionB,  on  are  granted,  made  and  pre- 
scribed tor  the  beneflL  goverament  and  direc- 
tion of  said  Mobile  and  OUo  Railroad  Company 
withto  the  State  of  A '■'""'■  by  tbe  Act  above 
deacribed." 

On  the  SOth  of  September,  1800,  Congress 
passed  "An  Act  Ranting  the  right  of  way  and 
maktog  a  gnnt  of  laud  to  tbe  State*  of  Dttoois, 
Mlaslsappl  and  Alabama,  to  aid  of  the  con- 
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This  Act  provided  '  'that  the  said  railToad  and 
branches  shall  be  and  remain  a  public  highway 
for  the  use  of  the  Government  of  the  United 
States,  free  from  toll  or  other  charges/'  and 
"that  the  United  States  mail  shall  at  all  times 
be  transported  on  the  said  railroad,  under  the 
direction  of  Uie  Post  Office  Department  at  such 
price  as  the  Congress  may  by  law  direct" 

These  lands  were  transferred  by  Alabama 
and  Mississippi  to  the  Mobile  and  Ohio  Rail- 
road Companv  in  1850  and  1851;  and  in  1859 
Congress  ratified  and  confirmed  the  grants  and 
extended  the  time  for  building  the  road. 

The  case  was  heard  on  demurrer  to  the  bill 
The  circuit  court  rendered  a  decree  allowing 
the  injunction,  and  from  that  decree  this  ap- 
peal was  taken. 
^^^M^        The  argument  in  support  of  the  decree  be- 
[32*1     low  is: 

1.  That  the  statute  under  which  the  com- 
mifldoners  are  to  act  impairs  the  obligation  of 
the  charter  contract  of  the  Mobile  and  Ohio 
Railroad  Company: 

2.  That  it  is,  so  ur  as  that  company  is  con- 
cerned, a  regulation  of  commerce  among  the 
States; 

8.  That  it  denies  the  company  the  equal  pro- 
tection of  the  laws  and  deprives  it  of  its  prop- 
ertv^  without  due  process  of  law; 

4.  That  it  confers  both  l^islative  and  judi- 
cial powers  on  the  Conmiission,  and  is  thus  ro- 
puffnant  to  the  Constitution  of  Mississippi; 
ana, 

5.  That  it  is  void  on  its  face  by  reason  of  its 
inconsistencies  and  uncertainties. 

These  several  positions  will  be  considered  in 
their  order. 

1.  The  provisions  of  the  charter  on  which 
the  daim  of  contract  rests  are  found  in  sections 
1,  7  and  12,  as  foUows: 

"  Sec.  1.  And  the  said  company  is  herebv 
authorized  and  empowered  «  «  •  to  transport, 
take  and  carry  property  and  pe^^ns  upon  said 
[325]  railroad  or  way,  by  the  power  and  force  of 
steam,  of  animals  or  of  any  other  mechanical 
or  other  power,  or  any  combination  of  them 
which  the  companv  may  choose  to  apply." 

"  Sea  7.  That  the  dfrectors  shall  have  full 
power  to  make  and  prescribe  sudi  by-laws, 
rules  and  regulations  as  they  shall  deem  need- 
ful and  proper  touching  the  dispodtion  and 
management  of  the  stock,  property,  estate  and 
effects  of  said  company,  not  contrary  to  this 
charter  or  the  laws  of  this  State  or  of  the  United 
States;  the  transfer  of  shares,  the  duties  and 
conduct  of  their  officers  and  servants,  touch- 
ing the  election  of,  and  the  meeting  of  the  di- 
rectors; and  all  matters  whatsoever  which  may 
appertain  to  the  concerns  of  said  company." 

*'Sec.  12.  That  it  shall  be  lawful  for  the  com- 
pany hereby  incorporated  horn  time  to  time  to 
fix,  regulate  and  receive  the  toll  and  charges 
by  them  to  be  received  for  transportation  of 
persons  or  property  on  their  railroad  or  way 
aforesaid,  hereby  authorized  to  be  constructea, 
erected,  built  or  used,  or  upon  any  part  there- 
of." 

From  this  it  Is  claimed  that  the  State  granted 
to  the  company  for  the  full  term  of  its  corpor- 
ate existence,  that  is  to  say,  forever,  the  r^ht 
of  managing  its  own  affairs  and  regulating  its 
charges  for  the  transportation  of  persons  and 
property  free  of  all  legislative  control 
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It  is  now  settled  in  this  court  that  a  State  hai 
power  to  limit  the  amount  of  chaiges  by  rail- 
road companies  for  the  transportation  of  per- 
sons and  property  within  its  own  jurisdiction, 
unless  restramed  by  some  contract  in  the  char- 
ter, or  unless  what  is  done  amounts  to  a  regu- 
lation  of  foreign   or    interstate   commerce. 
Baltimore  db  OSSo  R.  R  Co.  v.  Maryland,  21 
Wall  456  [88 U.  8.  bk.  22.  L.  ed.  678];  Gftieago, 
Burlington  d QuineyR.  R  Cb. v. Lnoa, PHky. 
Chicago  d  N.  W.R.   Co,  and  Winona  and 
81.  Peter  R.  R.  Co.  v.  Blake,  94  U.  S.  155, 164, 
and  180  [Bk.  24,  L.  ed.  94, 97  and  99];  Rugglet 
V.  lUinoie,  108  U.  S.  581  [Bk.  27.  L.  ed.  815]. 
This  power  of  regulation  is  a  power  of  govern- 
ment, continuing  in  its  nature;  and  ii  it  can 
be  bargained  away  at  all  it  can  only  be  by 
words  of  positive  grant  or  something  which  & 
in  law  equivalent  If  there  is  reasonable  doabt, 
it  must  be  resolved  in  favw  of  the  existence     . 
of  the  power.    In  the  words  of  Chirf  JusHee     ^ 
MarshslL  in  Prondenee  Banky.  BiUinge,  4  Pet 
560  [29  U.  S.  bk  7,  L.  ed.  955],  "  Its  abandon- 
ment  ought  not  to  be  presumed  in  a  case  in 
which  the  deliberate  purpose  o '  the  State  to 
abandon  it  does  not  appear."    lliis  rule  is  ele- 
mentary, and  the  cases  in  our  reports  where  it 
has  been  considered  and  applied  are  numer- 
ous.   Thus,  in  Providence  Bank  v.  BHUnge  it 
was  held  that  the  incorporation  of  a  bank  with- 
out any  special  provision  for  taxation  did  not 
imply  a  contract  on  the  part  of  the  State  not 
to  tax  at  aU.    In  CharUeRiter  Bridge  v.  War- 
ren BHdge,  11  Pet  419  [86  U.  S.  bk.  9,  L.  ed. 
778],  the  court  said  this  rule  of  construction 
was  not  confined  to  the  taxing  power,  and  ac- 
cordingly it  held  that  the  charter  of  a  toll- 
bridge  company  did  not  imply  a  contract  not 
to  allow  the  buildhig  of  another  bridge  in  the 
immediate  vicinity  which  would  materially  in- 
terfere with  its  revenues.     In  delivering  the 
opinion  of  the  court,  Ch^f  JutUee  Taney  used 
this  kmguage,  p.  548  [824]:  "  This  Act  of  in- 
corporatton Is  in  the  usual  form,  and  the  prtv- 
Ueges  such  as  are  conunonly  given  to  corpora- 
tions of  that  kind.     It  con^ns  on  them  the 
ordinary  faculties  of  a  corporation  for  the  pur- 
pose of  building  the  bridge,  and  establisheB 
certain  rates  of  toll  which  the  company  are  an> 
thorized  to  take;  this  is  the  whole  grant  Tha« 
is  no  exclusive  privilege  given  to  them  over 
the  waters  of  Cnarles  River,  above  or  below 
the  bridge;  no  rig^t  to  erect  another  bridge 
themselves  nor  to  prevent  other  persons  from 
erecting  one;  no  engagement  from  the  State  that 
anoUier  shail  not  m  erected;  and  no  undertak- 
ing not  to  sanction  competition,  nor  to  make 
improvements  that  may  diminish  its  income. " 
In  Minott  v.  P.  W.  d  B.  R  R.  Co.,  known  aa 
the  Delaioare  Railroad  Tax  Com,  18  Wall.  206 
[85  U.  S.  bk.  21,  L.  ed.  888].  it  was  held  tliat 
a  provision  in  the  charter  that  the  railroad  com- 
pany '*  should  pay  annually  into  the  treasury 
of  the  State  a  tax  of  one  quarter  of  1  per  cent 
on  its  capital  stock  of  $400,000,"  without  any 
words  "  mdicadng  the  intent  of  the  Liefrialat- 
ure  that  no  further  or  di£ferent  tax    ahonld 
be  subsequently  levied,"  was  not   sufficient 
to  show  a  contract  binding  the  State  not  to 
make  such  a  levy;  the  court  remarking  tKi^^ 
'*  The  surrender, when  claimed,  must  be&o^m 
by  clear  and  unambigous  language  wbk^  win 
aomit  of  no  reasonable  oonstrac^Ni  cooaiatent 
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vith  the  fgwuvation  of  Uia  power."    80,  in 
JMey  ▼.  Magwire,  22  WalL  215  [89  U.  a  bk. 
tt,  L.ed.  800Lit  was  held  that  a  daiue  in  a  char- 
ter whlc^  siibjected  a  corporation  to  taxation 
at  the  xmte  aaiJBMed  by  the  State  on  other  real 
or  peraooal  property  of  like  value,  did  not  re- 
fiere  tbe  company  from  taxation  for  other 
than  ataia  piupoeea.    And  here  the  court  said: 
"  SOeDce  00  such  a  subject/'  that  is  to  say, 
tatatiffn  for  other  puipoaes,  '*  cannot  be  con- 
m  wairer  A  the  ririit  of  the  State  in 
There  must  be  somethinjy^  said 
broad  eDongfa  to  show  dearfy  that 
tbe  LesidAtore  intended  to  relieve  the  corpora- 
tkm  frocD  a  part  of  the  burdens  borne  by  other 
ical  or  personal  property."     In  Fbrtilteing 
GwpgjiyT.  ^fd$  pMk,  97  U.  8.  660  [Bk.  24, 
I^  ed.  lOBS],  it  appeared  that  a  company  had 
iDCorpoiatea  with  authority  to  establish 
ma  In  tain  for  fifty  years,  '*  ch^nical  and 
at  tbe  place  designated  *  *  *  for 
of  manitf acturing  and  converting 
and  other  animal  matter  into  an 
—  fertilizer,  or  into  other  chemical 
by  means  of  chemical  or  other  pro- 
;**  but  this  court  held  that  the  State  was 
mat  TWrfiby  prevented  from  causing  the  works 
to  ba  AbAtea  in  case  they  should,  within  the 
time  of  the  charter,  becraoe  a  public  nuisance 
becaoae  of  the  growth  of  population  in  the 
Bo^borhood;  and  amone  the  reasons  assigned 
WM  the  abaence  from  the  charter  of  any  ex- 
pRBB  cocempHon  of  the  company  from  the  ope- 
ririon  of  the  powers  of  the  State,  applicable  to 
its  rviertng  ooodition  for  the  time  being.    In 
JjMtow  ▼.  Onmn.  100  U.  S.  548  [Bk.  25,  L.  ed. 
710].  tbe  aeat  of  Justioe  of  a  county  had  been 
Casfield,  but  the  statute  by  which  this 
Mfte  provided  "that  before  the  seat  of 
ah«0  be  considered  permanently  ostab- 
wt  CanfieM,"  the  citizens  should  donate 
a  lot  and  aiafce  certain  provisiona  for  the  ereo- 
of  pobilc  buildings  thereof    The  citizens 
"  with  an  the  requirements  of  the  law, 
of  josdce  remained  undisturbed  at 
where  it  had  been  "  permanently  es- 
"  UBtil  1874,  when  a  law  was  passed 
to  another  town.    Theatizens 
B  caused  a  bill  to  be  filed  for  an 
nwli'sliitiig  the  county  commission- 
efferring  the  removal,  on  the  ground 
L  th»  offtehial  Act  and  what  was  done  un- 
it uuiseliiuled  an  executed  contract  on  the 
State  tlMt  the  seat  of  justice  should 
rfwr  at  CanflekL  and  the  later  Act 
the  obligation  of  that  contract;  but 
kdd  otherwise,  saving,  amonff  other 
If  the  Legislature  had  intendea  to  aa- 
aB  oUgBdoo  that  it  should  be  kept  there 
it  is  to  be  presumed  it  would 
We  cannot,  certainly  not  in  this 
into  the  statute  a  thing  so  im- 
It  does  not  contahL" 
fci  vHiich  it  has  been  held  that  a  con- 
into  are  equally  instructive. 
la  O09^i»mT.App$al  Tax  amH,8How.l88 
:.  &  bk.  11,  L.  ed.  689],  the  statute  was: 
mnjoi  tbe  banks  in  this  State  com- 
the  cooditlras  of  this  Act,the  faith 
Is  hereby  pledged  not  to  impose 
OE  or  boons  on  the  said  banks  dur- 
of  their  charters  under 


How.  869  [57  U.  S.  bk.l4,  L.  ed.  977].tbe  pro- 
vldon  was  that  each  bank  organized  under  the 
Act  should  semi-annually,  on  the  days  desig- 
nated for  declaring  dividends,  set  off  to  the 
State  6  per  cent  on  the  profits,  deducting  there- 
from the  expenses  ana  ascertained  losses  for 
the  six  months  next  preceding,  which  sum  or 
amount  so  set  off  shall  be  in  lieu  of  all  taxes 
to  which  the  company,  or  the  stockholders 
therein,  would  otherwise  be  subject,  and  from 
the  judgment  that  this  was  a  contract  of  ex- 
emption from  any  further  exercise  of  the 
power  of  taxation  three  Justices  dissented. 
In  Bridge  Proprietors  v.  Moboken  Co,  1  Wall. 
116  [68  U.  S.  bk.  17,  L.  ed.  5711,  the  words 
of  exclusion  were  "  that  it  should  not  be  law- 
ful for  any  person  or  persons  whatsoever  to 
erect,  or  cause  to  be  erected  (within  certain 
specified  limits),  any  other  briage  or  bridges 
over  or  across  the  said  river."  In  Home  qf 
the  Friendlees  Y,  Batm,  8  Wall  480  [7517.  S. 
bk.  19,  L.  ed.  495],  the  provision  was  that  all 
poperty  of  said  corporation  shall  be  exempt 
from  taxation,  and  that  a  certain  existing  stat- 
ute to  the  effect  that  eveir  Act  of  incorpora- 
tion should  be  subject  to  slteration  and  repeal 
**  shall  not  apply  to  this  corporation." 

Such  being  the  rule  and  such  its  practical 
operation,  we  return  to  the  special  provisions 
01  the  diarter  on  which  this  case  depends,  and 
find:  first,  the  authority  given  the  corporation 
to  carry  persons  and  property.  This  of  itself 
implies  authority  to  charge  a  reasonable  sum 
for  the  carriage.  In  this  way  the  corporation 
was  put  in  the  same  position  a  natural  person 
would  occupy  if  engaged  in  the  same  or  like 
business.  Its  rights  and  its  privileges  in  its 
business  of  transportation  are  Just  wnat  those 
of  a  ni^tural  person  would  be  tmder  like  cir- 
cumstances; no  more,  no  less.  The  natural 
person  would  be  subject  to  iQgislatiye  con- 
trol as  to  the  amount  of  his  charges.  So 
must  the  corporation  be.  That  was  decided 
in  Baltimore  d  Ohio  B.  B.  Oo.  v.  Maryland; 
Chicago,  Burlington  A  Quinoy  R.  R.  Oo,  v. 
Iowa;  Peik  v.  Onieago  d  DorthtDestem  Bailwap 
Oo,;  Winona  d  8t.  Peter  B,  R  Oo.  y.  Blake; 
and  Buggies  v.  Blincie,  eupra. 

Next  follows  the  power  of  the  directon  to 
make  by-laws,  rules  and  regulations  for  the 
management  of  the  affaire  of  the  company,  but 
it  is  expressly  provided  that  such  by-laws,  rules 
and  r^^tions  shall  not  be  contrary  to  tiie 
laws  of  the  State.  This  we  held,  in  Rugglee  v. 
BUnoie,  included  laws  in  force  when  the  char- 
ter was  granted  and  those  which  came  into 
operation  afterwards  as  welL  It  is  true  that 
the  danse  which  thus  limits  the  power  of  the 
directon  is  found  in  the  middle  of  the  sentence 
which  conf  en  tbe  power,  but  it  clearly  was  in- 
tended to  refer  to  everything  that  might  be 
done  in  this  way  "  touching  *  *  *  all  matten 
whatsoever  that  may  appeitain  to  the  concerns 
of  said  company."  There  is  nothing  here, 
therefore,  wmch  in  any  manner  implies  a  con- 
tract on  the  part  of  the  State  to  exempt  the 
company  from  the  operation  of  laws  enacted 
within  tne  scope  of  legislative  power  for  the 
regulation  of  tne  business  in  which  it  is  author- 
ize to  engage. 

The  case  turns  consequently  on  section  19, 
which  is  "that  it  shall  be  lawful  for  the  com- 
*    Is  Aal#  Bank  of  Ohio  v.  KnoopM  I  P^iy  *  ^  from  time  to  time  to  fix,  regulate 
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■nd  leodre  the  toll  aiid  d:.arge8  by  them  to  be 
reoeiTed  for  tranroortataQn,"  etc  This  would 
bare  been  impliea  from  the  rest  of  the  charter 
if  there  hid  been  do  tcich  provision;  and  it  is 
argued  that  onJess  it  had  been  intended  to  sur- 
render the  power  of  control  over  fares  and 
freights,  this  section  wcMild  not  have  been  in- 
serted.   The  argument  concedes  that  the  power 

[330]  of  the  company  under  thissection  is  limited bv 
the  rule  of  the  common  law  whichrequires  all 
charaes  to  be  reasonable.  In  Munn  v.  Ittinoi$^ 
and  Vhieago,  BurUngUm  d  Quin^  R.  B,  Co.y. 
latea  this  court  decided  that  as  to  natural  per- 
sons and  corporations  subject  to  legislative  con- 
trol, the  State  could,  in  cases  like  this,  fix  a 
maximum  beyond  which  any  charp;e  would  be 
unreasonable;  and  that  such  maximum  when 
fixed  would  be  binding  on  the  courts  in  their 
adjudications,  as  well  as  on  the  parties  in  their 
dealings.  The  claim  now  is  that  by  section  12 
the  State  has  surrendered  the  power  to  fix  a 
maximum  for  this  company,  and  has  declared 
that  the  courts  shall  be  left  to  determine  what 
is  reasonable,  free  of  aU  legislative  control 
We  see  no  evidence  of  any  such  intention. 
Power  is  granted  to  fix  reasonable  charges,  but 
what  shall  be  deemed  reasonable  in  law  is  no- 
where indicated.  There  is  no  rate  specified 
nor  any  limit  set  Nothing  whatever  is  said  of 
the  way  in  whidi  the  question  of  reasonable- 
ness isto  be  settled.  Mi  that  is  left  as  it  was. 
Consequently,  all  the  power  which  the  State 
had  in  the  matter  before  the  charter,  it  retained 
afterwards.  The  power  to  charge  bein^  coupled 
with  the  condition  that  the  chuge  shall  be  rear 
sonable,  the  State  is  left  free  to  act  on  the  sub- 
ject of  reasonableness  within  the  limits  of  its 
general  authority  as  circumstances  may  require. 
The  right  to  fix  reasonable  charges  has  been 
granted,  but  the  power  of  declaring  what  shaU 
be  deemed  reasonable  has  not  been  surrendered. 
If  there  had  been  an  intention  of  surrendering 
this  power  it  would  have  been  easy  to  say  so. 
Not  having  said  so,  the  conclusive  presumotion 
is  there  was  no  such  intention. 

This  is  not  in  confiict  with  the  judraient  of 
the  Supreme  Court  of  Mississippi  in  jSaUroad 
Commtssian  v.  Yaeoo  db  Mississippi  Railroad 
Ch.,  in  which  it  was  decided  that  the  power 
bad  been  surrendered  in  favor  of  that  company 
l)ecause  in  that  charter  a  maximum  of  rates 
was  fixed.  In  the  opinion,  a  copy  of  which 
has  been  furnished  us  in  advance  of  its  publi- 
cation in  the  re^llu"  series  of  reports,  the  court 
says  distinctly  that  "A  grant  in  general  terms 
of  authority  to  fix  rates  is  not  a  renunciation 
of  the  right  of  legislative  control  so  as  to  secure 
^     reasonable  rates.    Such  a  grant  evinces  merely 

[331^  a  purpose  to  confer  power  to  exact  compensa- 
tion which  shall  be  just  and  reasonable.  It  is 
only  where  there  is  an  unmistakable  manifesta- 
tion of  a  purpose  to  place  the  unrestricted  risrht 
in  the  corporation  to  determine  rates  of  ooia- 
pensation  that  the  power  of  the  Legislature  af- 
terwards to  interfere  can  be  denied.^'  In  Rail- 
road Commission  v.  Natchez^  Jackson  and  Col- 
umbia R.  R,  Co.  it  was  held  by  the  same  court 
that  the  charter  authority  for  the  company 
*'  from  to  time  to  fix,  regulate  and  receive  tolls 
and  charges  by  them  to  oe  received  for  trans- 
portation of  persons  and  property"  did  not 
amount  to  a  contract  of  exemption,and  the  com- 
mission was  allowed  to  proceed  under  the  law. 
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From  what  has  thus  been  said  it  is  not  to  be 
inferred  that  this  power  of  limitation  or  regu* 
lation  is  itadf  without  limit  This  power  to 
n^:ulate  is  not  a  power  to  destroy,  and  limita- 
tion is  not  the  equivalent  of  contfscation.  Un- 
der pre^oise  of  r^ulating  fares  and  ft  eights, 
the  State  cannot  require  a  railroad  corporraon 
to  cany  persons  or  property  without  reward; 
neither  can  it  do  that  which  in  law  amounts  to 
a  taking  of  private  property  for  public  use 
without  just  compensation,  or  without  due 
process  of  law.  What  would  have  this  effect 
we  need  not  now  say,  because  no  tariff  has  yet 
been  fixed  b^  the  (Jbm mission,  and  the  statute 
of  Mississippi  expressly  provides  "  that  in  lUl 
trials  of  cases  brought  for  a  violation  of  any 
tariff  of  charges,  as  fixed  by  the  commission, 
it  may  be  shown  in  defense  that  such  tariff  so 
fixed  is  unjust" 

It  is  also  claimed  that  the  charter  contains  a 
contract  binding  the  State  to  allow  the  ocnn- 
pany,  at  all  times  and  in  aU  ways,  to  manage 
Its  own  affairs  throueh  its  own  board  of  direct- 
ors; and  that  the  obligation  of  this  contract 
will  be  impaired  if  the  provisions  of  the  stat-    , 
ute  are  enforced  by  the  commissioners.     As 
has  already  been  seen,  the  power  of  the  direct- 
ors is  coupled  with  a  condition  that  their  man- 
agement shall  be  in  accordance  with  the  lawa 
of  the  State.    This  undoubtedly  means  with 
such  laws  as  may  be  constitutionally  enacted 
touching  the  administration  of  the  affairs  of 
the  company.    The  present  statute  requires  the 
company:  1,  to  furnish  the  commissioners  with 
copies  of  its  tariffs  for  all  kinds  of  transporta* 
tion;  2,  t4)po6t  in  some  conspicuous  place  at 
each  of  its  depots  the  tariff  approved  by  the 
conmiissioners,  with  the  certificate  of  approval       I 
attached;  8,  tc-  conform  to  the  tariff  as  approved 
without  discrimination  in  favor  of  or  against 
persons  or  localities;  4,  to  furnish  the  comniia- 
doners  with  all  the  iiifonnation  they  require 
rdative  to  the  management  of  its  line,  and  par- 
ticularly with  copies  of  all  leases,  contracts 
and  agreements  for  transportation  with  express, 
sleeping-car  or  other  companies  to  which  they 
are  parties;  5,  to  report  all  accidents  within  tte 
limits  of  the  State  attended  with  any  serious 
personal  injury;  6,  to  make  quarterly  returns 
of  its  business  to  the  commissioners,  which  re- 
turns ^aJl  embrace  all  the  receipts  and  expen- 
ditures  of  its  railroad;  7,  to  provide  at  least 
one  comfortable  and  suitable  reception  room  at 
each  depot  for  the  use  and  accommodaHon  of 
persons  desiring  or  awaiting  transportation  over 
Its  road;  and  8,  to  keep  at  aU  times  in  sueb  re- 
ception rooms  a  bulletin  board  which  shall 
show  the  time  of  the  arrival  and  departure  of 
trains;  and  when  any  passenger  or  other  train 
for  transporting  passengers  is  delayed,  noUoe 
of  the  extent  of  the  delay  and  the  probaUe 
time  of  arrival  as  near  as  it  can  be  ascertained. 

The  second  and  third  of  these  requirements 
relate  only  to  the  duty  of  the  company  to  keep 
its  charges  within  the  limit  of  the  tariff  a{>> 
proved  by  the  commissioners  without  discrimi- 
nation in  favor  of  or  against  persons  or  locali- 
ties. The  first,  fourth  and  sixth  are  dearly 
intended  as  a  means  of  furnishing  the  conunis- 
sioners  with  the  information  necessary  to  ez^ 
able  them  to  act  understandingly  in  fixing  tbe 
tariff.  Whether  under  these  provisions  the  (XHn- 
pany  can  be  required  todnake  report  of  or  giw 
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iafoniMlloa  aboat  its  business  outsidQ  of  Mis- 
niippi  fM  %  question  we  do  not  now  undertake 
to  aedde.  The  second,  fifth,  seventh  and 
ci^th  are  nothing  more  than  reasonable  police 
imlatioiia  for  the  comfort,  convenience  and 
mtj  of  those  traveling  upon  the  road  or  do- 
iBffbosliiQss  with  the  company  in  the  State. 

The  commissioners  have  power:  1,  to  ap- 
pove  and  if  need  be  to  fix  the  tariff  of  charges 
for  transportation,  both  of  perscms  and  proper- 
ly, by  wnich  the  company  must  be  governed, 
sad  to  exercise  a  watchful  and  careful  super- 
viifaii  over  such  tariff;  2,  to  notify  the  compa- 
ny of  the  times  and  places  when  and  where  the 
propriety  of  a  changB  in  existing  tariffs  will  be 
ooQsidered;  8,  to  entertain  complaints  made  by 
any  penoo  against  a  tariff  which  has  been  ap- 
proved, on  t&  ground  that  the  same  is  in  any 
ropect  for  more  than  a  just  compensation,  or 
that  the  charges  amount  to  or  operate  so  as  to 
cftct  nn just  discrimination  and,  after  due  no- 
tkae  to  the  company  and  proper  inquiry  had,  to 
■ifce  any  chanra  that  mav  be  deemed  proper; 
4.  to  lepeir  to  the  scene  of  an  accident  within 
the  tete  attended  with  serious  personal  inju- 
ry, ad  inquire  into  the  facts  and  drcumstan- 
oes  thereof,  to  be  recorded  in  the  minutes  of 
thdr  proceedings  and  embraced  in  the  annual 
report  tbej  are  required  to  make  to  the  Gov- 
ernor for  tranwniwaon  to  the  Le|^shUure;  5,  to 
imped  the  depots  of  all  railroads  operated  in 
the  Sute  and  to  see  that  comfortable  and  suita- 
ble reception  rooms  are  provided;  and  6,  to  in- 
mjtaie  aH  oeoessair  suits  for  the  recovery  of 
thtnfahiwi  prescribed  by  the  statute  for  a  vi- 
*^  1  of  its  provisions.  The  first  three  of  these 
_  eatirel^  to  proceedings  for  fixing  charges 
sapervinng  the  tariff,  and  the  rest,  like  the 
requirements  of  the  company,  are 
■e  police  regulations  which  theoommiflsion- 
are  to  eoforoe.  All  this  comes  clearly  with- 
h  the  sopervising  power  of  the  State  in  the  ad- 
of  toe  affairs  of  its  domestic  cor- 


W e  coodnde,  therefore,  that  the  charter  of 

ipaay  contains  no  contract  the  obiiga- 

aoa  €i  whi&  is  in  anv  way  impaired  by  uie 

which  the  commissioners  are  to 
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t.  Ttete  can  be  no  doubt  that  each  of  the 
tairoogh  idiichthe  Mobile  and  Ohio 
■es  incorporated  the  company  for 
of  securme  the  construcaon  of  a 
from  Mobile,  through  Alabama,  Miss- 
Tennessee  and  Kentucky,  to  some  point 
okonth  of  the  Ohio  Kiver,  where  it 
with  another  railroad  to  the 
Unis  form  a  continuous  line  of  inter- 
between  the  Gulf  of  Mex- 
m  tbc  aoQth,  and  the  Great  Lakes  in  the 
1%  Is  equally  certain  'that  Congress 
la   the  construction   of   parts  of  this 
ai  ro^  so  as  to  establish  such  a  route  of 
trao^wrtation.    But  it  is  none  the 
the  corporation  created  by  each 
for  all  the  purposes  of  local  govem- 
corporation,  and  that  Its  rail- 
the  State  is  a  matter  of  domestic 
Kverr  person,  every  corporation, 
withb  the  territorial  limiu  of  a 
there,  snbject  to  the  constitu- 
of    the  State  Government. 


em  this  corporation,  as  it  does  all  domestic  cor- 
porations, in  respect  to  everv  act  and  every- 
thing within  the  State  which  is  the  lawful  sub- 
ject of  State  Government.  It  may,  beyond  all 
question,  by  the  settled  rule  of  decision  in  this 
court,  regulate  freights  and  fares  for  business 
done  exclusively  wimin  the  State,  and  it  would 
seem  to  be  a  matter  of  domestic  concern  to  pre- 
vent the  company  from  discriminating  against 
persons  and  places  in  Mississippi  £>  it  may 
make  all  needful  regulations  of  a  police  char- 
acter for  the  government  of  the  company  while 
operating  its  road  in  that  Jurisdiction.  In  this 
way  it  may  certainly  require  the  company  to 
fence  so  much  of  its  road  as  lies  within  the 
Stato;  to  stop  its  trains  at  railroad  crossincrs;  to 
slacken  speed  while  runninff  in  a  crowded 
thoroughfare;  to  post  its  tariffs  and  time  ta- 
bles at  proper  places;  and  other  things  of  a 
kindred  character  affecting  the  comfort,  the 
convenience,  or  the  safety  of  those  who  are  en- 
titled to  look  to  the  Slate  for  protection  against 
the  wrongful  or  negligent  conduct  of  others. 
This  company  is  not  relieved  entirely  from 
state  regulation  or  stato  control  in  Mississippi, 
simply  because  it  has  been  incorporated  by  and 
is  carrying  on  business  in  the  other  States 
throu^  which  its  road  runs.  While  in  Miss- 
issippi it  can  be  governed  by  Mississippi  in  re- 
spect to  all  things  which  have  not  been  placed 
by  the  Constitution  of  the  United  States  within 
the  exclusive  Jurisdiction  of  Congress;  that  is 
to  say,  using  the  language  of  &is  court  in 
CofdwOl  V.  Bridge  Co.  118  U.  S.  210  [Bk.  28, 
L.  ed.  961],  "when  the  subjects  on  which  it  is 
exerted  are  national  in  their  character,  and  ad- 
mit and  require  uniformity  of  regulations  in- 
fecting all  States  alike."  Under  tms  rule  noth- 
ing can  be  done  by  Uie  government  of  Missis- 
sippi which  will  operate  as  a  burden  on  the  in- 
terstate business  of  the  company  or  impair  Uie 
usefulness  of  its  facilities  for  interstate  traffic. 
It  is  not  enough  to  prevent  the  State  from  act- 
ing, that  the  road  in  Mississippi  is  used  in  aid 
of  interstate  commerce.  Le^slation  of  this 
kind  to  be  unconstitutional  must  be  such  as 
will  necessarily  amount  to  or  operate  as  a  reg- 
ulation of  busmess  without  the  State  as  well  as 
within. 

The  Commission  is  in  express  terms  prohib 
ited  by  the  Act  of  March  16, 1884,  from  inter- 
fering with  the  charges  of  the  company  for  the 
transportation  of  persons  or  property  through 
Mississippi  from  one  State  to  another.  The 
statute  makes  no  mention  of  persons  or  prop- 
erty taken  up  without  the  State  and  delivered 
within,  nor  of  such  as  may  be  taken  up  within 
and  carried  without.  As  to  this,  the  only  lim- 
it on  the  power  of  the  commissioners  is  the  con- 
stitutional authority  of  the  State  over  the  sub- 
ject. Precisely  all  that  may  be  done,  or  all 
that  may  not  be  done,  it  is  not  easy  to  say  in 
advance.  The  line  between  the  exclusive  power 
of  Congress  and  the  general  powers  of  the  Stote 
in  this  particular  is  not  everywhere  distinctly 
marked;  and  it  is  always  easier  to  determine 
when  a  case  arises  wbemer  it  falls  on  one  aide 
or  the  other  than  to  settle  in  advance  the  bound- 
ary, so  that  it  may  be  in  aU  respects  stricUy  ao- 
As  yet  the  commissioners  have  aone 
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curate.      -^       -     

nothing.    Tnere  Is  certainly  much  they  mav 

do  in  regulating  charges  within  the  State  which 

this  rule  Mi»issippi  may  gov- 1  will  not  be  in  conflict  with  the  Constitution  of 
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the  United  States.  It  is  to  be  presamed  they 
will  always  act  within  the  limits  of  their  con- 
stitutionaJ  authority.  It  wiU  be  time  enough 
to  consider  what  may  be  done  to  prevent  it 
when  they  attempt  to  go  beyond. 

8.  General  statutes  relating  the  use  of  rail- 
roads in  a  State,  or  fixing  maximum  rates  of 
charges  for  transportation,  when  not  forbidden 
by  charter  contracts,  do  not  necessarily  deprive 
the  corporation  owning  or  operating  a  raiboad 
within  the  State  of  its  property,  without  due 
process  of  law  within  the  meaning  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the 
United  States,  nor  take  away  from  the  corpo- 
ration the  eqiial  protection  of  the  laws.  Jitunn 
V.  lU,  94  U.  8.  184. 185  and  Railroad  Go,  v. 
Siehmand,  96  U.  8.  529  [Bk.  24,  L.  ed.  87, 
im;  Spring  VaUey  Water  W<yrk9  t.  SehotOer, 
llOTJ.  8.  854  [Bk.  28,  L.  ed.  176].  The  great 
purpose  of  the  statute  now  under  consideration 
is  to  fix  a  maximum  of  charges  and  to  regulate 
in  some  matters  of  a  police  nature,  the  use  of 
[336]  railroads  in  the  State.  In  its  general  scope  it 
is  constitutional  and  it  applies  equally  to  all 
persons  or  corporations  owning  or  operating 
railroads  in  the  State.  No  pre^rence  is  g^ven 
to  one  over  another,  but  all  are  treated  alike. 
Whetiier  in  some  of  its  details  the  statute  may 
be  defective  or  invalid  we  do  not  deem  it  nec- 
essary to  inquire,  for  this  suit  is  brought  to  pre- 
vent the  commissioners  from  giving  It  any  ef- 
fect whatever  as  against  this  company. 

4.  The  Supreme  Court  of  MissiBsippi  has  de- 
cided in  the  cases  of  Bailroad  Oommimon  v. 
Taeoo  and  MiuMppi  Bailroad  Company,  and 
Bailroad  Oommisnon  v.  yiatehei,  Jaeiuon  and 
Columbia  Bailroad  Company,  not  yet  officially 
reported,  that  the  statute  is  not  repugnant  to 
the  Constitution  of  the  State  "in  that  it  creates 
a  commission  and  charges  it  with  the  duty  of 
supervising  railroads."  To  this  we  agree,  and 
that  it  is  ail  that  need  be  decided  in  this  case. 
As  was  said  by  the  Supreme  Court  of  Missis- 
sippi, in  the  case  first  referred  to  above:  "Many 
questions  mav  arise  under  it  not  necessary  to 
be  disposed  of  now,  and  we  leave  them  for  con- 


sideration when  presented. 
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6.  It  is  difficult  to  understand  precisely  on 
what  ground  we  are  expected  to  decide  that 
this  statute  is  so  inconsistent  and  uncertain  as 
to  render  it  absolutely  void  on  its  face.  The 
statute  of  Tennessee  which  was  under  consid- 
eration in  LouiamQe  ^  N.  B,  B  Co.  v.  Bail- 
road  Commission  (f  Tennessee,  19  Fed.  Rep. 
679,  is  materially  different  from  this  in  many 
respects.  That  case  was  decided  before  this 
statute  was  passed,  and  it  is  not  at  all  unlikely 
that  the  Legislature  of  Mississippi  made  use  of 
the  decision  in  framing  their  bill  so  as  to  avoid 
some,  if  not  all,  of  the  objections  which,  in  the 
opinion  of  the  court,  were  fatal  to  what  had 
been  done  in  Tennessee.  The  argument  on  this 
branch  of  the  controversv  contidns  much  that 
might  have  been  useful  if  addressed  to  the  Leg- 
islature while  considering  the  bill  before  its 
final  enactment;  but  we  nnd  nothing  in  it  to 
show  that  the  statute  as  it  now  stands  is  alto- 
gether void  and  inoperative.  When  the  Com- 
mission has  acted  and  proceedings  are  had  to 
enforce  what  it  has  done,  questions  may  arise 
rS37l  M  to  the  validity  of  some  of  the  various  provis- 
*>      '  ^     ions  which  will  be  worthy  of  consideration,  but 


we  are  unable  to  say  that,  as  a  whole,  the  stat- 
ute is  invalid. 

I^deereeofthe  Oireuit  Court  isreversed  and 
the  cause  remanded  toith  instruetums  to  dismiss 
thabiU, 

Troeoory-   Test: 

Jamott  H.  McKennoy,  Qerk,  Sup.  Otmrt,  U.  8. 

Mr.  JusHee  Blatchford  did  not  dt  in  this 
case  nor  take  any  part  in  its  decision. 

Mr.  JusUee  Harlaa  dissenting: 

These  cases  are  unlike  that  of  Chicago,  Bur- 
lington d!  Quincy  BaUraod  Co.y.  Iowa,  where 
the  charter  of  the  company  was  granted  ex- 
pressly subject  to  such  rules  and  regulations  as 
the  Legislature  might,  from  time  to  time,  enact 
and  provide;  or  of  Pdk  v.  Chicago  ds  Norihtjoest^ 
em  KaUway  Co. ,  where,  at  the  time  the  railroad 
charter  was  granted,   the  State  Constitution 

Erovided  that  all  charters  of  corporations  mav 
e  altered  or  repealed  by  the  Legislature  at  any 
time  after  their  passage;  or  of  Winona  db  St.  Putr 
Bailroad  Co.  v.  BMte,  94  U.  S.  100.  175.  180 
[Bk.24,  L.  ed.  94. 98  and  99],  where  the  charter 
prescribed  no  limit  upon  the  legislative  power 
to  fix  rates  for  transportation,  and  conferred  no 
express  power  upon  the  company  to  fix  or  es- 
tablish such  rates  as  it  might  deem  proper. 
Different  questions  from  any  of  these  are  now 
presented. 

The  Mobile  and  Ohio  Railroad  Company  was 
chartered  on  the  third  of  February,  1848,  by 
the  State  of  Alabama,  with  authority  to  con- 
struct and  maintain  a  railroad  from  the  City  of 
Mobile  to  the  west  line  of  that  State,  towards 
the  mouth  of  the  Ohio  River,  and  to  transport 
and  carry  property  and  persons,  nnd^  such 
regulations  as  to  time  and  manner  as  its  board 
of  directors  might  establish.  It  was  also  in- 
vested by  its  charter  with  power,  "from  time 
to  time,  to^,  regulate  ana  receite  the  toll  and 
charges  by  them  to  be  received  for  the  trans- 
portation of  persons  and  property  over  the  line 
of  railroad  hereby  authonzea  to  be  constructed 
and  completed,  or  any  part  thereof."  §  12. 
The  Legislature  of  Mississippi,  in  the  same 
month,  approved  of  the  Alabiuna  charter  (ex- 
cept in  certain  particulars  not  important  to  be 
here  mentioned)  and  consented  to  the  extensioa 
of  the  road  through  that  State  to  the  Tennes- 
see line;  conferring  upon  the  company,  when  or- 
ganized, "the  same  rights,  powers,  and  privil- 
eges" that  were  granted  to  it  within  the  State 
0?  Alabama.  Like  consent  was  given,  and 
similar  action  was  taken,  by  the  States  of  Ten- 
nessee and  Kentucky,  with  reference  to  the 
proposed  road  within  their  respective  limits. 

llie  lUinois  Central  Railroad  Company  is  the 
lessee  of  the  Chicago.  St  Louis  and  New  Or- 
leans Railroad  .Company.  By  an  Act  of  the 
Legislature  of  Mississippi,  of  April  18,  1878, 
the  New  Orleans,  Jackson  and  Great  Northern 
Railroad  Company,  owning  a  line  of  railioed 
from  New  Orleans.  Louisiana,  to  Canton,  Mis- 
sissippi, and  the  Mississippi  Central  Railrosd 
Company,  owning  a  line  running  from  the  lait- 
ter  place  northward  to  Jackson,  Tennessee^ 
were  authorized  to  consolidate  into  one  corpo- 
ration; the  latter  to  have  all  the  rights,  povro^ 
privileges,  immunilies  and  francmlaes  in  per- 
petuity, then  conferred  upon  the  constitoent 

lie  u.  & 
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eouttlei,  or  upon  either  of  them.  Such  con- 
wMsikxk  took  place  under  the  name  of  the 
CUaigo,  8t  Louis  and  New  Orleans  Raikoad 
Cnpunr;  snd  by  an  Act  of  February  28, 1878, 
VH  atioed.  But  the  same  Act  provided  that 
ft  Aoold  be  of  no  force  or  effect  untQ  the  debt 
im  tbe  State  from  the  Mississippi  Central 
BiSrotd  Ckxnpany  was  adjusted  by  the  Chica- 
go, St  Lods  and  Kew  Orleans  Ra&road  Com- 
mj.  Subsequently,  by  an  Act  approved 
iiRh  1, 1882,  the  payment  of  this  debt  bv  the 
Jutereompany  to  toe  State  was  acknowledged; 
ad  the  Chicago,  St  Louis  and  New  Orleans 
Riilrotd  Company  was  declared  to  be  a  oor- 
poodoo  of  lUMbsippi  "with  perpetual  sue- 
earioDand,  as  such,  is  investea  with  all  the 
liAti,  powers,  privileges,  liberties,  and  fran- 
enei  oonferrea  by  the  Act  to  which  this  is  a 
■Wjhaeot,  and  etpedallt/  the  rights  and  pow- 
<n  *  *  *  of  section  10  of  an  Act  entitled  'An 
ic(  to  Incorporate  the  Mississippi  Railroad 
Gomuy,'  approved  March  10, 1852." 

Tbe  tenth  section  of  the  Act  last  named,  to 
Oe  rigbti  and  powers  conferred  by  which  par- 
dnkr  reference  was  made,  is  in  these  words: 
'Tbit  tbe  president  and  directors  be  and  thev 
mhatbj  authorized  to  adopt  and  establish 
■.  Kch  a  taraf  of  chaiget  for  the  transportation 
d  pnoBS  and  property  <u  they  mojf  think 
F^t  ami  the  9amie  to  aUer  and  change  at 


Tht  amount  paid  to  the  State  by  the  Chica- 
fB.8L  Louis  and  New  Orleans  Railroad  Com- 
ggon  aococmt  of  the  debt  due  from  the 
uMcpi  Central   Railroad  Company  was 

h  ii  thus  seen  that  the  Mobile  and  Ohio 
Umad  Company,  and  the  Chicago,  St  Louis 
<^  19ew  Oneans  Railroad  Company,  were 
CM  by  their  charters  the  power  to  fix  and 
ykae  rates  for  transportation  of  persons  and 
pptrty  upon  their  respective  roads.  This 
paw  was  of  course  not  without  limit;  for  the 

K  grant  of  the  franchises,  rights  and  privi- 
nmierBted  in  these  charters  was  attended 
^  the  eoodition  which  the  law  always  implies 
■  neb  cases,  that  the  charges  for  rransporta- 
ttt  wfahHahed  by  the  companies  shall  be  rea- 


ij  show  to  be  Just    Any  person, 
or  corporation  operating  arailroed  in 
.  ^  who  fails  to  conform  to  the  tariff 
^  ^argea  cstahttihed  by  the  committion  is 


made  liable  to  a  pcnaltv  of  $600  for  each  vio- 
lation, recoverable  in  the  name  of  the  State. 

I  am  of  opinion  that  this  statute  impairs  the 
obligation  of  the  conbact  which  the  State  made 
with  these  companies,  in  this:  that  it  takes  [341] 
from  each  of  them  the  power  ccnferred  by  its 
charter,  of  fixing  and  regulating  rates  for  trans- 
portation within  the  limit  of  reasonableness; 
and  confers  upon  a  commission  authority  to  es- 
tablish, from  time  to  time,  such  rates  as  will 
give  a  fair  and  Just  return  on  the  value  of  such 
railroad,  its  appurtenances  and  equipments, 
and  as  experience  and  business  operations  may 
show  to  be  Just.  In  short,  the  companies  are 
placed  by  the  statute  in  the  same  condition  they 
would  occupy  if  their  charter  had  not  conferred 
upon  them  tbe  power  to  fix  and  regulate  rates 
for  transportauon.  The  whole  subject  of 
transportation  rates  is  thus  remitted  to  the 
Judgment  of  commissioners  who  have  no  pe- 
cunuuy  interest  whatever  in  the  management  of 
these  vast  properties,  and  who,  if  they  had  any 
such  interest,  woidd  be  disaualified  under  the 
statute  horn,  serving;  and  who  are  required  to 
fix  rates,  aocordins^  to  the  value  of  the  proper- 
ty, without  any  reference  to  what  it  originallv 
cost  or  what  it  had  cost  to  maintain  it  in  fit 
condition  for  public  use. 

It  is  hardly  necessary  to  discuss  the  proposi- 
tion that  the  right  to  fix  and  regulate  rates  for 
transportation  within  the  limit  of  reasonable- 
ness was  and  is  one  of  great  practical  value  to 
these  companies;  for  the  rates  so  fixed  would 
have  governed  the  conduct  of  parties  inter- 
ested In  them,  unless  it  was  maae  to  appear, 
affirmatively  and  in  some  legal  mode,  that  they 
were  unreasonable.  The  ob^ct  of  the  construc- 
tion of  Uie  roads  operated  bv  these  companies 
was,  as  the  bill  avers  and  the  opinion  of  the 
court  admits,  to  establish  a  continuous  line  of 
interstate  communication  between  the  Qulf  of 
Mexico  and  the  Qreat  Lakes  of  the  North.  In 
the  accomplishment  of  that  object  the  entire 
country  took  a  deep  interest;  for  Congress,  by 
grants  of  land  and  otherwise,  gave  those  enter- 
prises every  possible  encouragement  Does  any- 
one bdieve  mat  private  capitalists  would  have 
supplied  the  money  necessary  to  establish  and 
maintain  these  lines  of  interstate  communica- 
tion had  they  supposed  that  the  States  through 
which  the  roads  were  extended  reserved  me 
right,  by  commissioners,  to  take  charge  of  the 
whole  matter  of  rates  and  abrogate,  at  their 
pleasure,  such  tarifb  of  chlurges  as  might  be  es- 
tablished by  the  companies  under  the  power,  [340] 
expresslyoonferred,  of  fixine  and  regulating 
rates?  Would  they  have  risked  the  immense 
sums  invested  in  these  enterprises  had  the  char- 
ters of  the  companies  contained  a  provision  mak- 
ing rates  to  depend,  not  on  the  capabilities, 
wants  and  interests  of  the  territory  to  be  sup- 
plied with  railroad  service,  or  on  the  amount 
expended  in  constructing  and  maintaining  these 
roads,  but  on  their  value  as  estimated  by  com- 
missioners, and  on  such  basis  as  the  latter,  from 
time  to  time,  mi^t  deem  to  be  Justified  by  ex- 
perience and  business  operations?  Their  value. 


TWlfl^BMippi  Statute  of  1884  provides  for 
■•  ippoiBtment  of  three  commissioners,  and 
'a  them  with  the  power  of  establishing 
te  fasaiB  of  Just  compensation,  and  the 
skm  of  peraona,  localities  or  corporations 
jpte  uBjost  discrimination)  a  tariff  of  charges 
■'  ^  taagpartaOion  of  persons  and  property 
*y  railroad  owned  or  operated  in  that 
*^.  1^  cooimissioners  so  appointed  are  re- 
jMji  asoertaining  such  compensation,  to 

w  istD  eoMideration  the  character  and  nature 

wtbaaer?ice  to  be  performed,  and  the  entire 

yy  of  maeh  railroad,  together  with  its 

«i^  from  the  passenger  and  other  traffic; 

»»i*vias  these  tariffa  as  to  allow  a  fair  and 

y^wtara  oo  the  value  of  such  railroad,  its  ap- 

^■^naeeea  and  equipments;  and  to  increase 

JK^cc  the  rates  so  esUblished  as  Justice  to 

yNfeaod  each  of  said  railroad  companies  I  upon  what  basis,  or  at  what  period  of  their  ex 

y  tyiuire.  and  as  experience  and  business  f  istence?    When  they  were  constructed  ?    Or 

what  thev  would  bring  at  a  sale  under  a  decree 
of  court?  In  the  place  of  charter  provisions, 
under  which  rates  fixed  by  the  compimies  would 
be  deemed  legal  until  the  contrary  was  made  to 
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a^*^ear,  the  statute  substitutes  a  system  under 
Nv  4iich  rates  established  by  a  Commission,  and 
by  it  increased  or  diminished  from  time  to  time, 
must  be  observed  by  the  companies,  unless  it  is 
made  to  appear,  affirmatively,  that  such  rates 
are  unjust,  officers  and  agents  of  the  companies, 
acting  in  conformity  with  express  provisions  of 
their  charters,  being  made  liable  to  heavjr  pen- 
alties, unless  they  prove  that  the  Commission 
has  established  an  unjust  tariff  of  charees. 

The  court  concedes  that  the  power  which  the 
Stnte  asserts,  by  the  Statute  of  1884,  of  limiting 
and  regulating  rates,  does  not  involve  the  power 
to  destroy  or  to  confiscate  the  property  of  these 
companies;  and,  consequently,  it  is  said  the 
State  cannot  compel  them  to  canr  persons  or 

{>roperty  without  reward,  nor  do  that  which  in 
aw  would  amount  to  a  taking  of  private  prop- 
erty for  public  use  without  just  compensation. 
And  reference  is  made  to  that  clause  of  the  stat- 
ute which  provides  ''  that  in  all  trials  of  cases 
brought  for  a  violation  of  anv  tariff  of  charges, 
as  fixed  by  the  commission,  it  mav  be  shown 
in  defense  that  such  tariff  so  fixed  is  unjust" 
But  if  I  do  not  misapprehend  the  effect  of  the 
opinion,  it  means  to  declare  that  where  the  tariff 
of  charges  fixed  by  the  commissioners  does  not 
certfidnly  work  the  destruction  or  confiscation 
of  these  properties,  or  amount  in  law  to  taking 
them  for  public  use  without  just  compensation, 
the  charges  so  established  must  be  accepted  by 
{342]  the  courts,  as  well  as  by  the  companies,  as  rea- 
sonable, and  therefore  not  be  held  or  treated  as 
unjust  in  any  prosecution  under  the  Act  for 
dinegarding  such  tariff.  I  cannot  otherwise 
interpret  the  observation  that  the  Lerislature 
may  establish  a  maximum,  any  charge  m  excess 
of  which  must  be  deemed  by  the  courts  and  the 
parties  to  be  unreasonable. 

In  expressing  the  foregoing  views  I  wouM 
not  be  understood  as  denying  the  power  of  the 
State  to  establish  a  Railroad  Commission,  or  to 
enforce  regulations  (not  inconsistent  with  the 
essential  charter  rights  of  the  companies)  In 
reference  to  the  general  conduct  of  their  mere- 
ly local  business.  My  only  purpose  is  to  ex- 
press the  conviction  that,  each  of  these  compa- 
nies has  a  contract  with  the  State,  whereby  it 
is  exempted  from  absolute  legislative  control  as 
to  rates,  and  under  which  it  may,  through  its 
directors,  from  time  to  time,  within  the  limit 
of  reasonableness,  establish  such  rates  of  toll 
for  the  transportation  of  persons  and  property 
as  they  deem  proper;  such  rates  to  be  re- 
spected by  the  courts  and  by  the  public,  unless 
they  are  shown  afltaaatively  to  be  unreasona- 
ble. 

The  bill,  in  my  judgment,  makes  a  case  that 
justifies  a  court  of^equity  in  interfering  to  pre- 
vent the  commissioners  from  imposing  upon  the 
defendants  any  such  tariff  of  charges  as  the 
statute  in  question  authorizes  them  to  establish 
in  reference  to  their  business  exclusively  with- 
in the  State  of  Mississippi.  As  the  court  with- 
holds any  expression  of  opinion  as  to  the  valid- 
ity of  the  statute  when  applied  to  interstate  com- 
merce, that  is,  to  the  transportation  of  persons 
and  property,  taken  up  out  of  the  State  and  put 
down  in  the  State,  or  taken  up  in  the  State  and 
put  down  out  of  the  State,  I  have  no  occasion 
to  discuss  that  question. 
For  the  reasons  stated,  I  dissent  from  the 
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opinion  and  judgment  of  the  court  in  these 
capes. 
True  OOP  J.   Test: 

James  H.MoEenner,  Clerk,  Sup.  Oourt  IT.  9w 

Mr.  JutUee  Field  dissenting: 

I  concur  with  Mr,  Justice  Harlan  that  the  Act 
of  Mississippi  impairs  the  obligation  of  the  con- 
tract contained  in  the  charter  oriffinally  granted 
to  the  Mobile  and  Ohio  Railroad  Company  by 
Alabama,and  soon  afterwards  adopted  by  Miss- 
issippi   At  that  time  it  was  a  matter  of  great 
public  interest  to  have  railway  communicatioD 
between  the  Gulf  of  Mexico  and  the  Ohio  River, 
passinff  through  Alabanui,  Mississippi,  Tennes> 
see  and  Kentucky;  and  to  secure  it  these  States, 
by  legislative  Acts  passed  in  February,  1848, 
incorporated  the  company,  to  construct,  equip 
and  operate  a  railroad  irom  Mobile  in  Alabama^ 
to  a  point  opposite  Cairo  in  Illinois,  at  the  junc- 
tion of  the  Mississippi  and  Ohio  Rivers.    The 
road  was  to  run,  as  thus  seen,  many  hundred 
miles;  part  of  which  was  in  a  country  sparsely 
settled  and  in  some  places  covered  by  almost 
irredaimable  swamps.    It  would  require  sev- 
eral  years  and  the  expenditiu^  of  many  millions 
for  its  construction.    The  return  for  the  heavy 
investment  was  to  be  in  the  distant  future  when 
Use  country  should  become  more  densely  popu- 
lated, and  its  resources  better  developed.    It 
was  a  difficult  matter  to  secure  the  necessary 
capital  for  an  enterprise  so  costly  in  its  chanc- 
ter,  so  remote  in  its  completion,  and  so  uncer- 
tain in  its  returns.    To  effect  this  the  sevoal 
Acts  of  incorporation  authorized  the  presideat 
and  directors  of  the  company  to  adopt  and  es- 
tabli&k  such  a  tariff  of  charges  for  the  transpor- 
tation of  persons  and  property  as  they  might 
think  proper,  and  to  alter  and  change  the  same 
at  pleasure.  The  bill  alleges,  and  the  allegatioii 
must  be  taken  as  true  on  the  demurrer,  that  it 
was  also  understood  by  aU  parties  that  when 
the  road  was  completed  it  should  be  managed 
by  officers  selectea  by  the  stockholders ;  and 
adds  that  this  right  of  selecting  its  officers  and 
of  charging  and  receiving  what  it  should  fix  ns 
its  tariff  was  not  only  a  material  part  of  the 
contract,  but  was  the  sole  inducement  or  con- 
sideration upon  which  it  was  entered  into  by 
the  company. 

Certainly  no  one  will  deny  that  the  richt  to 
adopt  a  rate  of  char^,  subject  as  such  rate 
always  is,  to  the  condition  that  they  shall  be  iea> 
sonable,  was  of  vital  importance  to  the  compa- 
ny. Without  that  concession  no  one  acquainted 
with  the  difficulties,  expenses  and  hazards  of 
the  projected  enterprise  can  believe  that  it  would 
have  been  undertaken.    It  was  certainly  the  ex- 
pectation of  the  constructors  of  the  road  that 
they  should  be  allowed  to  receive  compensation 
having  some  relation  to  its  cost    But  the  Act 
of  Mississippi  allows  only  such  compensation 
as  parties  appointed  by  the  Legis^ture,  not  in- 
terested  in  the  proper^  nor  required  toposseae 
any  knowledge  of  the  intricacies  and  diflfcultiea 
of  the  business,  shall  determine  to  be  a  fair  re- 
turn on  the  value  of  the  road  and  its  appurte- 
nances, though  that  may  be  much  less  than  ttM 
original  cost    Within  the  last  few  years  such 
have  been  the  improvements  in  machinery,  and 
such  the  decline  m  the  cost  of  materials,  that  it 
is  probably  less  expensive  by  one  third  to  build 
and  equip  the  roaa  now  than  it  was  when  tbc 
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eooitniclors  completed  it.  Does  anybody  be- 
Scire  that  tliey  would  have  undertaken  the  work 
or  proceeded  with  it,  had  they  been  informed 
thi,  ootwithBtanding  their  vast  outlays,  thev 
iboiiki  only  be  aUowed,  when  it  was  nnished, 
te  reoehre  a  fair  return  upon  its  value,  however 
oroch  leas  than  cost  that  might  be? 

Under  the  charter  the  company  could  make 
Mch  reasonable  discriminations  in  its  charges 
Jependeot  upon  the  amount  of  business  don^, 
the  character  of  the  material  transported,  the 
ezirteooe  of  ocnnpedtive  lines  or  points,  as  its 
iatereil  might  suggest,  and  which  to  some  ex- 
ten  are  indispensable  to  the  successful  man- 
tgement  of  the  business  of  ^ery  railway  com- 
pany. Differences  in  the  bulk  of  property  of 
the  Mme  weight,  differences  ir  vslue  and  in 
HibOity  to  breakage  or  decay,  exact  different 
desreet  of  care  and  speed  in  its  transportation, 
sad  consequently  require  and  justify  different 
charges.  And  all  experience  shows  that  where 
competition  by  water  or  otherwise  exists,  varia- 
tiont  in  charges  must  be  made  from  time  to 
tine  to  aecore  any  portion  of  the  business. 
TbtBK  oonaideradons  must  have  had  their  in- 
floace  with  the  stockholders,  when  they  ac- 
cepted the  charter  and  undertook  the  construc- 
lUD  of  the  road.  The  Act  of  Mississippi,  which 
the  court  says  is  the  exercise  of  a  lawful  right 
to  interfere  with  the  affairs  of  the  company, 
aercr  reHnqoiahed  nor  qualified  hj  any  stipula- 
tloQ,  declares  that  no  discrimination  shall  be 
Bide  in  the  diarges  of  the  company  in  any  case. 
Iti  language  ia,  tnat  '*  Any  person  or  corpora- 
tioQ  engaged  in  transporonf  passengers  or 
freight  over  any  raUroao  in  tms  State  •  •  • 
who  for  his  or  its  advantage,  or  for  the  advan- 
ta^  of  any  connecting  line,  or  for  any  person  or 
loGility  alian  make  any  discrimination  against 
aav  inai  vidoal,  locality  or  corporation  shall  be 
paky  of  extortion."  And  in  such  cases  the  in- 
rared  party  can  recover  double  the  amount  of 
JtMnsgrs  sustained  by  him;  and  the  offending 
party  Is  dedaied  to  lie  guUtv  of  misdemeanor 
Bad  subject  to  a  fine  from  $10  to  $500.    The 


and  impolicy  of  such  legislation  are 
«dl  shown  by  illustrations  mentioned  by  coun- 
aei.  If,  for  inntance,  where  its  road  toudies  a 
■■▼igable  stream,  the  company  charges  less 
per  poond  per  mfle  for  transportation  to  a  dis- 
tant point  which  can  be  reached  by  water  than 
k  does  to  an  inland  station,  it  makes  a  discrim- 
lasdoo  against  the  latter  station  and  is  guil- 
ty of  extortion,  although  the  transportation 
«CQld  otherwise  not  be  ^ven  to  the  company. 
If  it  charges  more  per  pound  per  mile  for  local 
tiaa  through  frei^its,  it  makes  a  discrimina- 
tm  aad  may  be  punished  for  extortion.  If 
E  diatges  moce  per  pound  per  mile  for  silks 
*^mn  for  eotton  goods,  or  for  gold  bullion  than 
fv  cast  iroo,  or  for  tea  than  for  coal,  it  is 
nOty  of  a  Uke  discrimination  and  extortion. 
a  h  aSSeanpts  to  encourage  the  cultivation  of 
or  tbe  mannfacture  of  cotton,  woollen  or 
~  I,  or  any  other  industry  along  its 
of  road  by  a  reduction  of  rates  until  the 
is  established,  it  makes  a  discrimina- 
if  bifher  rates  are  charged  to  others  the 
of  the  difference  is  to  them  extortion, 
counsel,  it  makes  no  difference 
be  founded  on  val- 
disrsnfe  carried,  return  haul,  com- 
ngtifauity  of  shipment,  or  whether 
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the  article  transported  is  perishable  or  not,  it  is 
prohibited,  and  If  made  is  extortion;  and  thus, 
as  he  well  observes,  the  Act  of  Mississippi  pays 
no  attention  to  the  common  sense  of  the  world, 
to  the  laws  of  commerce  or  to  universal  cus- 
tom. Reductions  of  rates  made  in  the  interests 
of  charity  and  benevolence,  for  the  poor,  sick 
or  infirm,  if  not  also  extended  to  others,  would 
under  it  be  criminal.  Indeed  under  Uie  law 
no  cause  can  exist  which  would  Justify  any 
discrimination. 

I  am  aware  that  this  court  has  held  that,  un- 
less restrained  by  express  contract,  the  Legis- 
lature of  a  State  has  the  right  to  prescribe  a  [346] 
maximum  for  charges  for  transportation  of  per- 
sons and  freight  over  railways  within  her  lim- 
its; but  it  has  not  been  generaUy  supposed  that 
different  rates,  under  certain  circumstances, 
maynot  be  made  within  the  maximum  in  the 
interest  both  of  tiie  company  and  of  the  publia 
And  the  right  itself  jnust  necessarily  be  sub- 
ject to  the  quaL'^cation  that  the  prescribed 
maximum  shaU  at  least  equal  the  cost  of  the 
service  required. 

Again;  the  right  of  the  company  to  appoint 
all  necessary  officers,  agents  or  servants  would 
seem  to  be  essential  to  secure  competent  and 
efficient  men  for  the  succ^sful  management  of 
its  business.  Few  individuals  or  companies 
would  undertake  an  enterprise  requiring  skill, 
experience  and  laige  expenditures,  if  those  who 
were  to  conduct  it  were  not  to  be  selected  and 
controlled  by  them,  but  by  parties  appointed, 
perhaps,  under  political  influences,  and  pos- 
sibly without  the  requisite  knowled^*  and  ex- 
perience. The  efficiency  and  fidelity  of  em- 
ployees would  be  better  assured  by  leaving 
their  appointment  to  those  interested  in  the  Ju- 
dicious management  of  the  business  of  the  com- 
pany. Indeed,  their  usefulness  and  fidelity 
would  seldom  be  secured  in  any  other  way. 
No  one,  therefore,  can  believe  that  the  origizial 
stockholders  would  have  accepted  the  charter 
and  undertaken  the  work,  if  this  right  of  ap- 
pointing those  who  were  to  carry  out  and  man- 
age it  when  completed  was  to  be  withdrawn 
from  them.  The  Act  of  Mississippi  is  so  plain 
an  impairment  of  this  essential  nght,  that  I 
should  not  have  supposed  there  could  be  any 
question  on  the  point,  did  I  not  find  that  a  ma- 
jority of  my  associates  are  of  opinion  that  it  is 
an  entirely  constitutional  proceeding  on  the 
part  of  tiie  Legislature,  in  nowise  interfering 
with  the  contract  of  the  company. 

I  have  no  doubt  that  commissioners  ma^, 
for  many  purposes,  be  appointed  by  the  Legis- 
lature; but  I  am  not  prepared  to  say  that  the 
direction  and  control  of  the  business  of  the 
company  can,  unless  a  cause  of  forfeiture  or 
repeal  of  its  charter  exists,  be  taken  from  it  and 
confided  to  them,  any  more  than  its  business 
can  be  changed  from  transportation  to  manu- 
facturing or  banking.  The  right  to  elect  of- 
ficers to  direct  and  control  its  affairs,  and  to 
pursue  the  same  kind  of  business  for  which  it 
was  formed,  must  be  maintained  in  any  regula-  r347i 
tions  prescribed  for  its  government,  or  we  ^  ' 
must  admit  that  the  power  of  tbe  Legislature 
over  the  corporation  is,  in  spite  of  constitu- 
tional limitations,  as  absolute  as  that  of  the 
Parliament  of  Great  Britain.  Indeed,  the  argu- 
ment which  supports  the  Statute  of  Mississippi 
seems  to  proceed  upon  the  ground  that  such  is 
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the  legitimate  outcome  of  the  decisions  of  this 
court  with  respect  to  the  control  which  the 
Legislature  may  exercise  over  such  corporations, 
Irrrapective  of  any  stipulation  in  their  char^ 
ters.  li  such  be  the  result  of  the  decisions,  it 
is  important  that  it  should  be  known,  in  order 
that  parties  interested  in  railway  property  may 
see  that  their  protection  against  unreasonable 
and  vindictive  measures  is  not  by  appeal  to  the 
courts,  but  bv  efforts  to  secure  wise  and  intel- 
ligent action  from  the  Legislature. 
Tmeoopy.   Test: 

James  H.  MoKennej,  derk,  Sopi.  OBiiri>  U.  8. 


[347]     JOHN  H.  STONE,  bt  ai«.,  Ck>mposing  the 
Baihnoad  Commission  of  Mibsibsiffi,  Appt$,, 

ILLINOIS  CENTRAL  RAILROAD  COM- 
PANY. 

(See  8. 01  Beporter^  ed.  ^^BaOtroad  OommtMrton 
Oomu^  847-8SS.)  ^  ,> 

OofuiituUonal  law—j)awer  qf  State  to  rtgtdate 
railroad  rat»-H>oUgaltUmcfeontraeU-^r%ghtB 
cf  20MM  cf  railroad  iituatod  in  another  SSuUe, 

L  Tlie  grant  of  power  to  tiie  president  and  direcst- 
ors  of  a  xaflroad  oompany  to  adopt  and  eitablish 
SQoh  rates  for  tnuisportatlon  as  the j  may  deem 
proper  and  to  alter  and  obange  them  at  pleasure 
leaves  tiie  State  free,  within  the  limits  oflts  gen- 
eral aiithoKlty«  to  aotas  to  the  reasonahlenen  of 
sooh  rates. 

8.  A  oorporatlon  of  one  State,  when  operating  a 
road  In  another  State  as  leasee,  sabjeots  Itself  as  to 
that  road  to  such  local  legislation  as  would  have 
been  i^pUoable  to  the  lessor  had  no  lease  been 


[Na  728.1 
Argusd  Oct.  iS,  U,  16, 1^.    DeMed  Jan.  4, 

1886. 

A  PFEALfromtheCircuitCourtof  the  United 
A  States  for  the  Southern  District  of  Missis- 
sippi. 

%e  bOl  in  this  case  was  filed  In  the  court  be- 
low by  the  appellee  to  restrain  the  Railroad 
Conmiission  of  Misdssippi  from  enforcing  the 
Railroad  Supervision  Act  of  that  State.  The 
court  overruled  separate  demurrers  filed  by  the 
defendants  and,  upon  their  refusal  to  answer 
over,  entered  a  decree  making  perpetual  an  in- 
junction previously  granted,  whereupon,  the 
defendants  appeal  to  this  court 

Mr,  Jno.  w.  C.  W»tson»  for  appellants. 

Mtmr%,  James  Fentress*  W,  ^.  Harris 
and  /.  B.  Hdrri$,  for  appellee: 

The  Act  in  question  Impairs  the  obligation  of. 
the  charter  contract  between  appellee  and  the 
State  of  MissiBsippi. 

Fletcher  v.  FMb,  6  Cranch,  186;  Terrett  v. 
Taylor,  9  Cranch,  60;  WiUeineon  v.  Leland,  2 
Pet  667  (27  U.  S.  bk.  7.  L.  ed.  668);  Dart- 
mouth OoUege  v.  Woodward,  4  Wheat  667  (17 
U.  S.  bk.  4,  L.  ed.  664);  Btone  v.  Misiieeippi, 
101 U.  S.  816(Bk.  26,  L.  ed.  1079);  O.  B.  d  (^B 
B,Oo.Y.  Iou>a,94V.  S.161  (Bk.  24,  L.ed.96). 

It  is  a  usurpation  of  the  power  of  Congress  to 
regulate  commerce. 

HoUy.  I>e(hUr,96V.  S. 486(Bk.  24,  L.  ed. 

NOTB.— Rdflroadt:  regulation  of  by  Congrem  and 
by  the  Statee,  See  Stone  v.  Farmers  Loan  4  Ttust 
Co.,  ante^  p.  681  notci  oited. 
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647);  WeUon  v.  MiaeouH,  91  U.  a  276  (Bk. 
28,  L.  ed.  847);  B  B  Co.y.  Hueen.  96  U.  S. 
469(Bk.24,  L.  ed.  629);  KaeieerY.  BLCenU 
B  Co.  18  Fed.  Rc^.  168. 

The  Corporation  is  a  carrier  on  a  Lirougfa  line 
from  Cairo  to  New  Orleans.  The  carriage  of 
passengers  and  merchandise  from  one  Slate  to 
another  is  its  principal  busine^  The  subject 
plainly  concerns  more  States  than  one  and  re- 
quires a  uniform  rule.  No  one  of  the  four 
States  which  co-operated  in  the  creation  of  this 
interstate  road  has  power  to  enact  such  rule 
to  bind  the  others.  The  subject  is  therefore 
within  the  exclusive  power  of  Congress. 

Qmntfi  of  MoHU  v.  KimbaU,  102  U.  S.  691 
@k.  26,  L.  ed.  288);  Eeeanaba  Ch.  v.  Chicago,  101 
U.  S.  678  (Bk.  27,  L.  ed.  442);  CardweayTBrilgt 
Co.  118  U.  S.  208  (Bk.  28,  L.  ed.  ^Ws. 

The  general  tenor  of  the  decisions  of  tliit 
court  is  that  the  Legislature  may  relinquish  the 
right  to  regulate  charges  of  railroads  by  chartet 
contract 

The  Granger  Quee,9A\J.  S.  mk.  24,  L.  ed.  77, 
94, 97, 99);  Buffglee  v./U.  108  U.S.626  (Bk.27.  L. 
ed.  81^;  III.  Cent.B  B  Cb.  v.  liople,  108  U.  S.  541 
(Bk.  27,  L.  ed.  818).  See  also,  Atty-Oen.Y .  Baa 
road Oompanie$.S6WiB.  426;  SloanY.  PadfeR. 
B  Co.  61  Mo.  24,  EainiUon  v.  Keiih.  6  Buah. 
468;  Middleeex  T.  Co.  v.  Freeman,  14  Conn.  85; 
Enfidd  ToU  Bridffe  v.  Bartford  dN.KB  Co. 
17  Conn.  40. 

That  each  of  the  States  crossed  by  this  line 
has  the  power  to  regulate  its  charges  by  law  Is 
an  inadmissible  proposition.  To  concede  it  is 
to  promote  diverse,  embarrassing  and  hostile 
legislation  by  one  State  against  another.  A 
through  line  intended  to  b«  a  unit  by  consoli- 
dation of  stock,  bv  one  corporate  govemroeDt 
and  management,  is  cut  into  as  many  pieces  as 
thero  are  States  crossed  by  it  The  action  of  the 
State  of  Miraissippi  is  in  the  direction  of  dlid;i- 
tegration  and  diversity.  It  is  the  purpose  of 
the  Constitution  to  secure  uniformity  of  regu- 
lation, or  at  least,  to  prevent  diverse  and  ooo- 
fiicting  regulations. 

Mom  Y.  KimbaU,  102  U.  S.  698  (Bk.  26,  L. 
ed.  240),  See  also,  Kaeieer  v.  BUnoieCenL  IL 
Co.  18  F^  Rep.  167;  POeifU  C.  SteamMp  Co. 
V.  BaUroad  Comre.  18  Fed.  Rep.  10;  Counea 
mtigk  V.  Kanea*  €%,  etc.  B  BCo.^  Iowa. 
888. 

Mr.  OhitfJuitice  Walie  delivered  the  ofrin- 
ion  of  the  court: 

This  suit,  like  that  of  Stone  v.  Farment  Loan, 
and  Trust  Co.  Just  decided  [ante,  686],  was 
brought  to  restrain  the  Railroad  Commission 
from  enforcing  the  Railroad  Supervision  Act  of 
Mississippi  against  a  corporation  operating  a 
railroad  in  that  State.    The  raihoad  in  Missis- 
sippi forms  part  dt  a  line  from  New  Orleans 
through  Louisiana,  Mississippi,  Tennessee  an^ 
Kentucky,  to  a  point  on  the  Ohio  River  oppo- 
site Cairo,  Illinois,  where  it  connects  with  tbe 
Illinois  Central  Railroad,  extending  to  Chicago. 
The  entire  line  is  now  owned  by  the  New  Or- 
leans, St  Louis  &  Chicago  Railroad  Company, 
a  corporation  formed  by  the  consolidation  -^f 
the  several  corporations  created  by  the  different 
States  througn  which  the  road  runs,  for  the 
purpose  of  securing  its  construction  and  opera- 
tion for  interstate  traffic,  as  well  as  for  trans- 
portation within  the  limits  of  the  several  States. 
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Thti^ole  road  from  Cairo  to  New  Orleana 
te  bceo  1  eased  to  the  Illinois  Central  Railroad 
Conpanj,  an  Illinoia  corporation,  and  is  now 
opaued  by  that  company,  much  the  lamst 
put  of  iu  boainefo  beiiig  of  an  interstate  (£ar- 


Tbe  Viasiasippi  charter,  under  which  the  road 
li  now  owned  and  operated  in  that  State,  pro- 
rides: 

"That  the  president  and  directors  be  and 
tky  are  berebr  authorized  to  adopt  and  estab- 
laili  todi  a  tanif  of  charges  for  the  transporta- 
tioool  perMos  and  prop^ty,  as  th^may  think 
proper,  and  the  same  to  alter  and  change  at 


TUs 
the  other 


is  now  part  of  the  charter  of  theoonsol- 
idited  company  in  MississippL  In  all  other 
fopects  the  material  facts  m  this  case  are  the 
mat  m  those  in  that  jnst  decided.  Relief  is 
tin  asked  on  the  same  grounds.  The  court  be- 
low granted  the  injunc£>n  prayed  for,  and  this 
meal  was  taken  for  a  review  of  a  decree  to 
lUi  effect. 

oomea  clearly  within  the  rulings  in 
There  is  nothing  here  any  more 
to  show  an  intention  hv  Missis- 
ripfrf  to  exempt  the  corporation  in  that  State 
mm  proper  legislative  control:  and  the  Illinois 
CBrparatioii,  by  going  into  MissiBsippi  to  operate 
snOroad  there,  sumected  itself  to  such  local 
•a  would  nave  been  applicable  to  the 
owning  the  road,  ii  no  lease  had 
As  a  oOTDoration  of  another  State, 
a  has  BO  other  privileges  in  MissisBippi  than 
toA  as  bdoDg  to  the  corporation  whose  road 
k  raaa. 

The  ^Uerm  ^  ike  Oirovit  Oowri  ii  un&md 
sa  the  authority  of  ^SKmmv.  FarvMfnf  Loanwnd 
frm^  Cbmfm^humu],  and  the  cau$e  i$  rs- 

opinkms of  Jfr.  JtuHeeHmr' 
VtmUL  in  the  preceding 


Bee 


Mr.  ^uUe$  mmUihfwd  did  not  sit  in  this 
taka  any  part  in  its  decision. 


H.  MeKeonej,  deck,  Supw  Ocmrtfe  U.  8. 


JOSH  M. 


fiTONB  Wft  IL.,  Oompoifaig  the 
OosnndBskm  of  Misaisaiyyi,  AppU., 
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any  other  road,  does  not  bring  into  that  dharter  the 
rafo  clauses  in  ohaitere  sulMequently  granted^flxfng 
maximum  rates,  so  as  to  exempt  laid  Oompany 
from  the  operation  of  the  Bailroad  Supennsioo 
Act  of  MiaXSppL 

[No.  724.] 

AepuedOei.lS,14JS,18S6.  Decided  Jan,  4,1S8$. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 
sippi. 

The  history  and  facts  of  the  case  sufSciently 
appear  in  the  opinion  of  the  court. 

J/r.  Jno.  W.  C.  Wataon.  for  appellants. 

Muere.  Edmr  M,  Johnson*  Qeorffe 
Hoadly,  Bdioard  OoUion  and  W,  L.  NngerU, 
for  appellee: 

The  power  of  Congress  to  regulate  com- 
merce among  the  States  is  exclusive.  It  is  true 
that  there  is  a  dass  of  cases  holding  that  it  is 
competent  for  the  States  to  regulate  such  com- 
merce in  the  absence  of  regulation  bv  Congress. 
But  all  such  cases  relate  to  the  building  of 
dams  and  bridges,  pilotage  laws,  quarantine 
laws  and  the  like,  all  of  which  are  matters  of 
local  concern,  over  which  Congress  only  needs 
to  exercise  a  general  power  of  supervision. 

Such  cases  are  WiUon  v.  Black  Bird  Greek 
Mareh  Co.  2  Pet.  245  (27  U.  S.  bk.  7,  L  ed. 
412);  Codley  v.  Boa/rd  of  P&rt  Wardene,  12 
How.  299  (58  U.  S.  bk.  18,  L.  ed.  99«);  Oilman 
V.  PhUadOphia,  8  Wall.  718(70  U.  8.  bk.  18. 
L  ed.  96);  Conway  v.  TayU^,  1  Black,  004,  and 
Paeifle  Mail  SUamehip  Co.  v.  Joliffe,  2  Wall 
460  (66  and  09  U.  S.  bk.  17,  L.  ed.  191, 805). 

These  cases  must  be  carefully  distinguished 
from  those  in  which  the  power  of  Congress 
has  been  held  to  be  exclusive. 

Qibbone  v.  Ggden,  9  Wheat  1  (22  U.  8.  bk. 
6,  L.  ed.  28);  Paeeengcr  Caeee,  7  How.  288 
(48  U.  &  bk.  12,  L  ed.  702);  Crandatt  v. 
Nevada,  6  Wall  85  (78  U.  S.  bk.  18,  L.  ed. 
1^1  State FreiaM  Tax  Caee,  15  Wall  282^ 
U.  8.  bk.  21,  L  ed.  146);  Ward  v.  Md.  12 
WalL  418  (79  U.  S.  bk.  20,  L  ed.  449);  Wdton 
V.  Mo,  91  U.  S.  275^k.  28,  L.  ed.  847):  7W. 
Co.  V.  Texae,  105  U.  8.  465  (Bk.  26,  L.  ed. 
1068);  Pa.  v.  Whedina,  etc  Bridge  Co.  18  How. 
421J59  U.  S.  bk.  15,  L.  ed.  485);  Munn  v.  BL 
94  U.  8.  185,  and  Bailroad  Co.  v.  Hueen,  96 
U.  S.  465  (Bk.  24,  L.  ed.  187,  527);  Carton  v. 
LC.B.R.Co.%  Am.  4&Eng.  R  R.  CJas.  806, 
LouieviUe  d  N.  B.  B.  Co.  v.  Bailroad  Com.  ^ 
Tenn.  19  Fed.  Rep.  679. 

Mr.  CftJcft^i'^^MtfWaiia  delivered  the  ophi- 
ion  of  the  court: 

This  is  a  suit  brought  by  the  New  Orleana 
and  Northeastern  Rsfiroad  Companv  to  enjoin 
the  Railroad  Commission  from  enforcing  the 
Railroad  Supervision  Law  of  Mississippi  a^nst 
that  Company.  It  differs  from  the  cases  of 
Btvne  V.  Farmere  Loan  and  Trwi  Company  and 
Stone  V.  m.  Cent.  BB.  Co.  already  decided 
[anto,686, 6501,onlT  in  the  charter  provisions  on 
which  the  dium  of  a  contract  exemption  from 
legislative  control  as  to  fares  and  freights  is 
made.    These  are  as  follows: 

"Sec.  4.  Beit  further  enaeted.TbAtB^dConh 
pany  is  hereby  authorized  and  empowered  to 
transport,  carrv  and  convey  persona  and  prop* 
erty  on  said  railroad;  to  bmld  and  ">^"**'"  a 
line  of  magnetic  telegraph,  and  to  operate  the 
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■ame  along  the  line  of  said  railroad;  and  to  re- 
ceive, for  such  transiwrtation,  canyinfl^,  con- 
▼eying  and  telegraphing,  sach  tolls  and  charges 
as  shall  be  from  time  to  time  establisbed,  fixed 
and  regulated  hj  the  directors  of  said  ;tlailroad 
Company." 

"Sec  18.  Be  it  further  enacted,  That  when- 
ever any  number  of  stockholders,  representing 
three  fourths  of  the  stock  now  subscribed  to 
said  Railroad  Company,  shall  accept  the  pow- 
ers, privileges  and  franchises  contained  in  the 
preciading  sections  of  this  Act,  the  said  Com- 
pany shall  avail  themselves  of  the  benefit 
thereof,  and  that  this  Act  shall  be  liberally  and 
favorably  construed,  so  as  to  favor  all  the  pur- 
poses ana  objects  of  the  same  and  the  opera- 
tion of  the  provisions  thereof;  Provided,  That 
nothing  contained  in  the  charter  shall  be  so 
construed  as  to  prevent  the  Legislature  from 
regulating  the  rate  of  transportation  for  pass- 
age and  might  over  the  same  in  this  State; 
frotided  further.  That  there  shall  be  no  dis- 
crimination in  favor  of  any  road." 

On  their  face  and  under  the  rulings  in  the 
other  cases  these  sections  show  no  such  con- 
tract It  is  averred  in  the  bill,  however,  and 
admitted  by  the  demurrer,  that  in  1882  the 
State  granted  diarters  to  six  other  railroad 
companies,  in  each  of  which  a  maximum  of 
rates  was  fixed.  After  setting  forth  the  special 
I  provisions  of  the  charters  in  tJois  particular,  the 
bill  proceeds  as  follows: 
[355]  "And  your  orator  is  therefore  advised,  be- 
lieves and  charges,  that  as  the  said  Legislature, 
by  the  proviso  to  the  eighteenth  section  of  the 
said  Act  of  March  80, 1871,  reserved  to  itself  the 
right  'to  regulate  the  rate  of  transportation 
for  passaro  and  freight '  on  vour  orator's  road 
in  said  State  of  Mj^'ssippi,  but  only  upon 
condition  imd  with  the  limitation  that  in  and 
by  such  Act  of  regulation  there  should  be  no 
discrimination  in  favor  of  any  rood  in  said 
State  and  against  your  orator,  the  charter  clause 
above  referred  to  becomes  and  is  integrated 
into  and  forms  part  of  your  orator's  said  char- 
ter; and  the  Legislature  having  thus  exercised 
and  exhausted  its  power  of  regulating  tariffs 
in  respect  to  the  several  railroad  companies 
above  set  out,  is  by  the  terms  of  your  orator's 
charter  precluded  from  making  any  other  or 
different  system  for  regulating  your  orator's 
tariff  in  said  State,  or  devising  any  other  tariff 
of  charges  for  it,  else  your  orator  would  be 
discrimmated  against  contrary  to  the  true  in- 
tent and  meaning  of  the  last  proviso  to  section 
18th  of  said  Act  of  March  80, 1871." 

To  this  we  cannot  agree.  The  provision  in 
the  charter  of  the  New  Orleans  and  Northeast- 
ern Company,  that  in  fixing  rates  there  shall 
be  no  discnmination  in  favor  of  any  other 
road  does  not  bring  into  that  charter  the 
rate  clauses  in  the  oiarters  of  the  new  com- 
panies. It  win  undoubtedly  be  the  duty  of  the 
commissioners  when  fixing  the  tariff  for  this 
Company  to  see  that  there  is  no  such  discrim- 
ination as  is  provided  against.  Whether  in 
doing  so  it  will  be  necessary  to  have  regard  to 
the  rates  allowed  by  the  later  charters  is  not  a 
question  in  this  case. 

The  decree  of  Vie  Circuit  Ckmrt  is  rewned, 
on  the  authority  of  Stone  t,  FarmenLoan  and 
Trust  Company,  and  the  cauee  remanded,  with 
inetruetiom  to  diemim  the  biU, 
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Mr.  Justice  Blatehford  did  not  sit  in  this 
case  nor  take  any  part  in  its  decision. 
True  copy.    Test: 

Jamee  H.  McKeaoey,  Clerk,  Sup.  Court,!)  8. 

Mr.  Justice  Harlan  dissenting. 

It  seems  clear  that  the  power  reserved  to 
the  Legislature  of  regulating  rates  of  trans- 
portation for  passengers  and  frei^t  over  the 
road  of  the  complainant  is  subject  to  the  con- 
dition that  there  shall  be  no  disorhninatioo 
against  it  in  favor  of  anv  other  company.  In 
other  words,  the  complainant  has  a  contract 
with  the  State  that  protects  it  against  such  dis- 
crimination in  the  matter  of  rates.  If  this  were 
not  so,  it  could  not  well  be  the  duty  of  the 
Railroad  Commission,  as  the  court  declares,  to 
see  that  the  discrimination  provided  against 
by  the  Company's  charter  did  not  exist 

Adhering  to  the  general  views  expressed  by 
me  in  the  preceding  cases,  I  diraent  from  the 
opinion  and  Judraient  in  this  case. 

Mr,  Justice  Field  concurs  in  this  dissent. 

True  copy.    Test: 

James  H.  MoK^oney,  Clerk,  Sup.  Oourt,  U.  8L 


HENRY  S.  LITTLE,  Receiver  of  the  Ckn- 
TRAL  Railroad  Company  of  New  Jra- 
SKY,  Plff,-  in  Err. 

V. 

JA^IES  HACKETT. 

(See  8.  C.  Beporter^s  ed.80S-88QL) 

Personal  injuries-^'reeovery  of  damages — negU- 

(fence. 

^A  penon  who  hires  a  publio  hack  and  rives  tfae 
driyer  directions  as  to  the  place  to  which  he  wishes 
to  be  conveyed,  but  exercises  no  other  oontrol 
over  the  conduct  of  the  driver,  is  not  responsive 
for  his  acts  or  neffU^noe«  nor  prevented  iroin  r&. 
coverinff  against  a  railroad  company  for  iniuries 
suflTerea  from  a  collision  of  its  train  with  the  hack, 
caused  by  the  neffliffcnce  of  both  the  mana^era  of 
the  train  and  of  the  driver. 

[No.  1172.] 
Sutmitted  Noft,  11. 1885.  Decided  Jan.  4,  IS^. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Jersey. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Messrs,  Robert  W.  DeForest  and  Pr&ak 
L.  Hall*  for  plaintiff  in  error. 

1.  If  the  driver  was  the  agent  or  servant  of 
the  defendant,  the  negligence  of  the  servant 
would  be  attributable  to  the  master. 

Thorogood  v.  Bryan,  8  C.  B.  115;  Catlin  ▼. 
EiUs,  Id.  123. 

The  former  of  these  leading  cases  was  an  ac> 
tion  sygainst  the  owner  of  an  onmibus  for  tt»e 
negligence  of  his  driver  in  running  over  and 
kiUing  a  passenger  alighting  in  the  street  from 
another  omnibus.    The  court  says:  "  The  neg- 
ligence that  is  relied  on  as  an  excuse  is  not  tt^e 
personal  negligence  of  the  party  injured.  Imx 
the  negligence  of  the  driver  of  the  omnibus  fi^ 
which  ne  was  a  passenger.    But  it  i4;>peaiB   to 
me  that  having  trusted  the  party  by  selecting 
the  particular  conveyance,  the  plaintiff  haa  ao 

*Head  note  bv  ifr.  Jiistiee  Fold. 
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iu  identified  himself  with  the  owner  and  bis 
temnu,  tbat  if  any  injury  results  from  their 
BnttigcDoe,  he  must  be  considered  a  party  to  it." 
Tbis  case  has  been  followed  in  all  subsequent 
Eitflisb  cases. 

Bridae  ▼.  Grand  June  R.  Co.  8  Mecs  &  W. 
S44;  WaiU  T.  Northeatiem  i2.  IT.  Cb.  7  W.  R 
111;  OkOd  V.  Beam,  22  W.  II.  864;  Armstrong 
T.  LneaMrt  <j&  F.  i^  Cb.  L.  R.  10  Exch.  47. 
The  EDftish  rule  has  been  followed  in  its  en- 
limT  in  toe  State  of  Pennsylvania. 
i*Uta.  ^R.R,R,Co,Y.  Boyer.^l  Pa.  St.  91. 
The  decisions  of  the  courts  of  other  States 
wide  differences  of  opinion.    It  will, 
%  be  noticed  that  the  authorities  agree 
tbttwh&e  there  to  Use  power  to  control,  wheth- 
m  axniaed  or  not,  the  ne^li^nceof  third  par- 
tes is  impotable  to  the  plaintifF  seeking  recov- 
07.  and  tbat  it  is  only  where  such  power  is 
waatinr  tbat  the  decisions  are  to  the  contrary. 
T.N,J,B,R,dTranM.Co.Se'N.J,m; 
T.  yew  Haicen  R  R,  Oo,  19  N.  Y.841; 
T.  -y.  r.  Cent.  R.  R  Cb.  82  N.  Y.  697; 
▼.  J7iertomi2.i2.12.Cb  5  Rob.(N.Y.).548; 
Bak  ▼.  East  Riwr  Ferry  Co.  6  Rob.  (N.Y. ),  82; 
Wtbdtr  ▼.  Hudum  River  R,  R.  Co.  88  N.Y.  260; 
Amttv.  Third  Ace.  R.RCo.^1^. Y. 628;  Rob- 
ineen  ▼.  If.  T. Cent.AH.  R.  R. R.Co.  66  N.Y.  11 ; 
/Wt.  BrieROo.  71  N.Y.  228;  Maetereon  v.  N. 
fCaU.  ^H.RRRCo.U  N.Y.  247;  Smith 
r  SmitJk,  2  Pick.  621;  Tranefer  Co.  v.  Kellv,  86 
(Ma,  80;  Town  of  Albion  v.  Eetriek,  90  Ind. 
445;  ThUdo,  W.  S  W.  R.  Co.  v.  Miller,  76  111. 
S78;  Cud^  ▼.  Bom,  46  Mich.  596;  P^t;ne  v. 
Ckie^fio,  Al.dP.RR  Co.d»  Iowa,  528;  Stttf- 
fmd  T.  Oekaloom,  57  Iowa,  749;  Prideatuo  ▼. 
m>kfral  Fhini,  48  Wia.  618;  Ctie  ▼.  JaneeviUe, 
l7WkL423. 

The  CMie  oi  CaUakan  v.  Sharp,  27  Hun,  85, 
tfd.  ift  95  N.Y.  672.  was  exactly  drnD^r  to  this 

$<«  also  MeGuire  ▼.  (Tmn^,  25  N.  J.  ^.i.  a 
D«i:di.)  85«;  BtoJbf  v.  i7'«rri»,5  N.  y.4P 

If  the  full  relationship  of  master  and  servant 
Ad  Boc  exist,  there  still  remained  the  power  to 
eoacrol  tbe  d^Ter.  The  power  existing,  it  was 
Ike  dvty  of  the  defddant  in  error  to  exerdse 
tkai  poorer.  He  havfaig  failed  to  exercise  such 
popu,  tbe  ne^f:6acie  01  the  driver  is  properly 
■Mtable  to  nim. 

Tbt  eridence  showing  the  negligence  of  the 
irTFO'  is  ocmdoiiTe  upon  that  point. 

.tfwriL  Robi.  H.  Hinckley  and  Peter  L. 
^•mehmmm,  tor  defendant  in  error: 

TW  doetrine  of  imputed  negligence  is  very 
hStf  dlaciiMfd  in  Thompson's  Carriers  of  Pass- 
.  7,  p.  278. 
Imtfoiing  of  negligence  is  said  to  have 
is  fiogland  In  the  case  of  Bridge  v. 
JuiuHom  Railway,  8  Mces.  &  W.  244, 
diacuswd  in  Tkorogood  v.  Bryan,  8  C. 
fi  Ui 

To  ideDtiff  a  passenger,  who  has  no  control 
t«cr  tbe  Yvlude  m  which  he  is  riding,  with  the 
ithtt,  who  driTet  as  be  pleasei,  is  veritable  fie- 


W.  R.  R.  Co.  ▼.  Steinbrenner,  47  N.  J.  L.  (18 
Vroom)  161. 
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_  T.  LaneoMre  d  7  R.  Co.  L. 
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The  fallery  of  this  reasoning  was  exposed  in 
flif  I  i  I  ▼.  Jnw  BatenR.  R  Co.  19  N.Y.  841. 

fleeelao  Bennett  ▼.  N.  J.RR.d  Trans.  Co. 
KX.i.L.(7yrooai)225;  New  York,  L.  B.  d 


Mr.  Jttatiee  Field  delivered  the  opinion  of 
the  court: 

On  the  28th  of  June,  1879,  the  plaintiff  be- 
low, defendant  in  error  here,  was  injured  by 
the  collision  of  a  train  of  the  Central  nailroad 
Company  of  New  Jersey  with  the  carriage  in 
which  he  was  riding;  and  this  action  is  brought 
to  recover  dama^  for  the  injury.  The  rail- 
road was  at  the  time  operated  by  a  receiver  of 
tbe  Company,  appointed  by  order  of  the  Court 
of  Chancery  of  New  Jersey.  In  consequence  [367] 
of  his  death  the  defendant  was  appointed  oy  the 
court  his  successor  and  subjected  to  his  liabili- 
ties; and  this  action  is  prosecuted  by  its  per- 
mission. 

It  appears  from  the  record  that  on  the  day 
mentioned  the  plaintiff  went  on  an  excursion 
from  Ctermantown,  in  Pennsylvania,  to  Lonff 
Branch,  in  New  Jersey,  with  an  association  ca 
which  he  was  a  member.  Whilst  there  he 
dined  at  the  West  End  Hotel,  and  after  dinner 
hired  a  public  hackney-coach  from  a  stand  near 
the  hotel,  and  taking  a  companion  with  him, 
was  driven  along  the  beach  to  the  pier  where  a 
steamboat  was  landing  its  passengers,  and 
thence  to  the  railroad  station  at  the  West  End. 
On  arriving  there  be  found  he  had  time  before 
the  train  left  to  take  a  further  drive,  and  direct- 
ed the  driver  to  ^  through  Hoey's  Park  which 
was  near  by.  The  driver  thereupon  turned  the 
horses  to  go  to  the  park;  and  in  crossing  the 
railroad  track  near  the  station  for  that  purpose, 
the  carriage  was  struck  by  the  enghie  of  a  pasa- 
ing  train  and  the  plaintiff  received  the  injury 
complained  of.  The  carriage  belonged  to  a 
lively  fttable  keeper  and  was  driven  by  a  per- 
son m  bis  employ.  It  was  an  open  carriage, 
with  the  seat  of  the  driver  about  two  feet  above 
that  of  the  persons  riding.  The  evidence  tend- 
ed to  show  that  the  accident  was  the  result  of 
the  concurring  negligence  of  the  managera  of 
the  train  and  of  ^e  driver  of  the  carriage;  of 
the  managera  of  the  train  in  not  giving  the 
usual  signals  of  its  approach,  by  ringing  a  bell 
and  blowing  a  whistle,  ^d  in  not  having  a  flag- 
man on  duty;  and  of  the  driver  of  the  car- 
riage, in  turning  the  horses  upon  the  track 
witnout  proper  precautions  to  ascertain  wheth- 
er the  train  was  coming.  The  defense  was  con- 
tributory negligence  in  driving  on  the  track, 
the  defendant  contending  that  the  driver  was 
thereby  negligent  and  tbat  his  negligence  was 
to  be  imputed  to  the  plaintiff.  Trie  court  left 
tbe  question  of  the  negligence  of  the  parties  in 
charge  of  the  train  and  of  the  driver  of  the  car-  r^aA^ 
ria^e  to  the  jury;  and  no  exception  is  taken  to  L^^^i 
its  mstructions  on  this  head.  But  with  refer- 
ence to  the  alleged  imputed  negligence  of  the 
plaintiff,  assuming  that  the  driver  was  negli- 
gent, the  court  instructed  them  that  unless  the 
plaintiff  interfered  with  the  driver  and  con- 
trolled the  manner  of  his  driving,  his  negligence 
could  not  be  imputed  to  the  plaintiff. 

"  I  charge  you,"  said  the  presiding  judge  to 
them,  "that  where  a  person  hires  a  public  hade 
or  carriage  which  at  the  time  is  in  the  care  of 
the  driver,  for  the  purpose  of  temporary  con- 
veyance, and  gives  directions  to  the  driver  aa  to 
the  place  or  placet  to  which  he  dtssires  to  be 
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ooDveyed  and  gires  no  special  directions  as  to 
his  mode  or  manner  of  driving,  he  is  not  re- 
sponsible for  the  acts  or  negligence  of  the  driv- 
er; and  if  he  sustains  an  injury  by  means  of 
a  colUsiou  between  his  carriage  ana  another  he 
may  recover  damages  from  any  party  by  whose 
fault  or  negligence  the  injury  occurred,  wheth- 
er that  of  the  driver  of  the  carriage  in  which  he 
is  riding  or  of  the  driver  of  the  oUier;  he  may 
sue  either.  The  negligence  of  the  driver  of  the 
carriage  in  which  he  u  riding  will  not  prevent 
him  from  recovering  damages  against  the  other 
driver,  if  he  was  negligent  at  uie  same  time." 
"  The  passenger  in  &e  carriage  may  direct  the 
driver  where  to  go,  to  such  a  park  or  to  such  a 
place  that  he  wishes  to  see;  so  far  the  driver  is 
under  his  direction;  but  my  charge  to  you  is 
that  as  to  the  manner  of  driving,  me  driver  of 
the  carriage  or  the  owner  of  the  hack  (in  other 
woid8,he  who  has  charge  of  it  and  has  charge  of 
the  team)  is  the  person  responsible  for  the  man- 
ner of  driving;  and  the  passenger  is  not  re- 
qx>nsible  for  uat,  unless  he  interferes  and  con- 
trols the  matter  by  his  own  commands  or  re- 
quirements. If  the  passenger  requires  the 
driver  to  drive  with  great  speed  through  a 
crowded  street,  and  an  injury  should  occur  to 
foot  passengers  or  to  anybody  else,  why  then 
he  nught  be  liable  because  it  was  by  hiis  own 
command  and  direction  that  it  was  done;  but 
ordinarily  in  a  public  hack  the  passengers  do 
not  control  the  driver,  and  therefore  I  hold  that 
unless  you  beUeve  Mr.  Hackett  exercised  con- 
trol over  the  driver  in  this  case,  he  is  not  liable 
for  what  the  driver  did.  If  you  believe  he  did 
ezerdse  control,  and  required  the  driver  to 
cross  at  this  particular  time,  then  he  would  be 
liable  because  of  his  interference." 

The  plaintiff  recovered  judgment,  and  this 
instructton  is  alleged  as  error,  for  which  its  re- 
venal  is  sought 

That  one  cannot  recover  damages  for  an  in- 
jury to  Uie  commission  of  which  he  has  directly 
contributed  is  a  rule  of  established  law  and  a 
principle  of  common  justice.  And  it  matters 
not  whether  that  contribution  consists  in  his 
participation  in  the  direct  cause  of  the  injury, 
or  in  ms  omission  of  duties  which,  if  per- 
formed, would  have  prevented  it.  If  his  fault, 
whether  of  omission  or  commission,  haa  been 
ih^prozimate  cause  of  the  injury,  he  le  with- 
out remedy  against  one  also  in  the  wronf  It 
would  seem  that  the  converse  of  this  doctrine 
should  be  accepted  as  sound;  that  when  one 
has  been  injured  by  the  wrongful  act  of  another, 
to  which  he  has  in  no  respect  contributed,  he 
should  be  entitled  to  coippensation  in  damages 
from  the  wrongdoer.  Ana  such  is  the  gener&y 
received  doctrine,  unless  a  contributory  cause  of 
the  injury  has  been  the  negligence  or  fault  of 
some  person  towards  whom  he  sustains  the  rela- 
tion of  superior  or  master,  in  which  case  the  neg- 
ligence is  imputed  to  him,  though  he  may  not 
have  personally  participated  in.  or  had  know- 
ledge of  it;  and  he  must  bear  the  consequences. 
The  doctrine  may  also  be  subject  to  other  ex- 
ceptions ffrowing  out  of  the  relation  of  parent 
and  chfld,  or  guardian  and  ward,  and  the  like. 
Such  a  relation  involves  considerations  which 
have  no  bearing  upon  the  question  before  us. 

To  determine,  therefore,  the  correctness  of 
the  instruction  of  the  court  below,  to  Uie  ef- 
fect that  if  the  plaintiff  did  not  exercise  con- 
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trol  over  the  conduct  of  the  driver  at  the  time 
of  the  accident  he  is  not  responsible  for  tbe 
driver's  negligence  nor  precluded  thereby 
from  recovering  in  the  action,  we  have  only 
to  consider  whether  the  relation  of  master  and 
servant  existed  between  them.  Plainly,  that 
relation  did  not  exist.  The  driver  was  the  serv- 
a9t  of  his  employer,  the  livery  stable  keep- 
er, who  hired  him  out  with  horse  and  car- 
riage, and  was  responsible  for  his  acts.  Upon 
this  point  we  have  a  decision  of  the  court  of  r«< 
excheouer  in  Quarman  v.  Burnett,  6  M.  &  W.  ^ 
499.  in  that  case  it  appeared  that  the  owners 
of  a  chariot  were  in  the  habit  of  hiring,  for  a 
day  or  a  drive,  horses  and  a  coachman  m>m  a 
job  mistress,  for  which  she  charged  and  re- 
ceived a  certain  sum.  She  paid  the  driver  by 
the  week  and  the  owners  of  the  chariot  gave 
him  a  gratuity  for  each  day's  service.  On  one 
occasion  he  left  the  horses  unattended  and 
they  ran  off  and  against  the  chidse  of  the  plaint- 
iff, seriously  injuring  him  and  the  duuse;  and 
he  brought  an  action  against  the  owners  of  the 
chariot  and  obtained  a  verdict,  but  it  was  set 
aside  on  the  ground  that  the  coachman  was  the 
servant  of  the  job  mistress,  who  was  respon- 
sible for  his  negligence.  In  giving  the  opinion 
of  the  court.  Baron  Parke  said:  "ft  is  undoubt- 
edly true  that  there  may  be  special  circum- 
stances which  may  render  the  hirer  of  job  horses 
and  servants  responsible  for  the  negligence  of 
the  servant,  though  not  liable  by  virtue  of  tbe 
general  relation  of  master  and  servant.  He  may 
become  so  by  his  own  conduct,  as  by  takinc; 
the  actual  management  of  the  horses  or  order- 
ing the  servant  to  drive  in  a  particular  manner, 
which  occasions  the  damage  complained  of,  or 
to  absent  himself  at  any  particuhir  moment, 
and  the  like."  As  none  of  these  circumstances 
existed  it  was  held  that  the  defendants  were  not 
liable,  because  the  relation  of  master  and  serv- 
ant between  them  and  the  driver  did  not  exist. 

This  doctrine  was  approved  and  applied  by 
the  Queen's  Bench  Division,  in  the  recent  case 
of  Jona  V.  Ccrporatwn  of  Liverpool,  L.  R  14 
Q.  B.  D.  890.  The  corporation  owned  a  water 
cart  and  contracted  with  a  Mrs.  Dean  for  a 
horse  and  driver,  that  it  might  be  used  in  water- 
ing the  streets.  The  horse  belonged  to  her,  and 
the  driver  she  employed  was  not  under  the  con- 
trol of  the  corporation  otherwiee  than  that  its 
inspector  directed  him  what  streets  or  portions 
of  streets  to  water.  Such  directions  he  was  re- 
quired to  obey  under  the  contract  with  Mrs. 
Dean  for  his  employment.  The  carriage  of  the 
plaintiff  was  injured  by  the  neglieent  driving 
of  the  cart;  and  in  an  action  against  the  corpora- 
tion for  the  injury,  he  recovered  a  verdict  which 
was  set  aside,  upon  the  ground  that  the  driver 
was  the  servant  of  Mrs.  Dean  who  had  hired 
both  him  and  the  horse  to  the  corporation. 

In  this  country  there  are  many  decisions  of 
courts  of  the  highest  character  to  the  same  ef-      [ 
feet,  to  some  of  which  we  shall  presently  refer. 

The  doctrine  resting  upon  the  principle  that 
no  one  is  to  be  denied  a  remedy  for  injuries  sua- 
tained,  without  fault  by  him  or  by  a  party  under 
his  control  and  direction,  is  qualified  by  cauna 
in  the  English  courts,  wherein  it  is  held  thmt  a 
party  who  trusts  himself  to  a  public  conyey- 
ance  is  in  some  way  identified  with  those  who 
have  it  in  charge,  and  that  he  can  only  reoover 
aiiainst  a  wrongdoer  when  they  who  are  in 
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cfaam  oftn  raoover.  In  other  words,  that  their 
eoatnbatory  negligence  is  imputable  to  him»  so 
M  to  nrednde  his  recovery  for  an  injury  when 
tbrjr  by  reason  of  such  negligence  could  not  re- 
cover. The  leading  caiie  to  this  effect  is  I^&^'fv- 
mtdr,  Aytifi,deciaed  by  the  Court  of  Common 
Viem  in  1849,  8  C.  B.  114.  ^It  there  appeared 
Uwft  the  husband  of  the  plaintiff,  whose  adminis- 
iracrix  she  was,  was  a  uissengerinanonmibus. 
The  drfendant,  Mrs.  bryan,  was  the  proprie- 
Ircas  of  a»^tMw  omnibus  running  on  the  same 
Ittie  of  toad.  Both  vehicles  had  started  to- 
guher  mad  frequently  passed  each  other,  as 
ciihcr  stopped  to  take  up  or  set  downa  passen- 
ger. The  deceased,  wishing  to  alight,  did  not 
wait  tor  the  omnibus  to  draw  up  to  ^e  curb, 
bat  goc  out  whilst  it  was  in  motion,  and  far 
maoofltk  from  the  path  to  allow  another  carriage 
to  pass  on  the  near  side.  The  defendant's  om- 
■ioaa  coming  up  at  the  moment,  he  was  run 
ovar,  and  In  a  few  days  afterwards  died  from 
tfie  iajaries  sosudned.  The  court,  among  other 
cb^B^i.  iDstmcted  the  Juir  that  if  they  were  of 
the  opinion  that  want  of  care  on  the  part  of 
ibm  drirsr  of  the  omnibus  in  which  the  de- 
eeaflfed  was  a  passenger,  in  not  drawing  up  to 
(he  curb  to  piU  himaown,1iad  been  conducive 
to  the  faiJinT,  the  vondict  must  be  for  the  de- 
fisBdaat^  although  her  driver  was  also  guilty  of 
nafeliamce.  The  jury  found  for  the  defendant, 
■■3  ue  ooun  dlsdiarged-arule  for  a  new  trial 
for  nUadirection,  thus  sustaining  the  instruc- 
The  grounds  of  its  decision  were,  as 
by  Mr.  Jtutiee  Coltman,  that  the  de- 
having  trusted  the  party  by  selecting 
tienlar  conveyance  in  which  ne  was  car- 
had  so  far  identified  himself  with  the 
and  her  servants  that  if  any  injury  re- 
•nlted  from  their  neg^gence,  he  must  be  con- 
party  to  it;  'in  other  words,"  to 
his  language,  'nhe  passenger  is  so  far 
wi&  the  carriage  in  which  he  is 
tim^ciing  that  want  of  care  on  the  part  of 
driver  wiO  be  a  defense  of  the  driver  of 
carrhtfe  whidi  directly  caused  the  intnir/' 
Juttue  Maule,  in  the  same  case,  said  that 
pasaeoger  "diose  his  own  conveyance  and 
take  the  consequences  of  any  default  of 
'-* —  be  thou^t  fit  to  trust."  Mr.  /to- 
dl  said:  "If  the  driver  of  the  onmi- 
ithe  deceased  was  in  had,  by  his  ne^digence 
or  wBot  <rf due  care  and  skill,  contributed  to  «ny 
iBjory  fiotn  a  collision,  his  master  dearly  could 
MiniaiB  no  action,  and  I  must  confess  Isee  no 
naaoo  wh  v  a  psssengcr  who  employs  the  driver 
to  cany  him,  stands  in  any  different  position." 
htttu$  Williams  added  that  he  was  of  the 
opinion.  He  said:  "I  think  the  passen- 
f  or  this  purpose,  be  consider  as  iden- 
with  the  person  having  the  management 
of  the  ooniibos  ne  was  conveyed  in." 

What  is  meant  by  the  passenger  being  *'  iden- 
tffted  with  the  carriage"  or  *^with  the  person 
hwtag  ha  mansgement "  is  not  very  dear.  In 
•  lUJMS  case,  in  which  the  court  or  exchequer 
■pHied  the  same  test  to  a  passenger  in  a  railway 
which  coOid^  wito  a  number  of  loaded 
that  were  being  shunted  from  a  dding 
Aa  defendant,  another  railway  company, 
Pollock  said  that  he  understood  it  to 
the  pUintiff .  for  the  purpose  of  the 
be  taken  to  be  in  the  same  oosition 
of  the  omnibus  or  his  oriver." 


Arrm^roM  r.  LanooMre  S  T.RR.  Ch.,  L.  R. 
lOEzch.47,62.  Assuming  this  to  be  the  correct 
explanation,  it  is  difficult  to  see  upon  what  prin- 
dple  the  paiBsenger  can  be  considered  to  be  in 
the  same  position  with  reference  to  the  negli- 
gent  act  as  the  driver  who  committed  it,  or  as 
his  master  the  owner.  Oases  dted  firom  the 
English  courts,  as  we  have  seen,  and  numerous 
others  decided  in  the  courts  of  this  country, 
show  that  the  relation  of  master  and  servant  r375i 
dous  not  exist  between  the  passenser  and  the  ^  ^ 
driver,  or  between  the  passenger  andthe  owner. 
In  the  absence  of  this  relation,  the  imputation 
of  their  negligence  to  the  passenger,  where  no 
fault  of  ozmsaon  or  commission  is  chaigeable 
to  him,  is  against  aO  legal  rules.  If  their  n^- 
ligenoe  could  be  imputed  to  him,  it  would  ren- 
d^  him  equally  witn  them  responsible  to  third 
parties  thereby  injured,  and  would  alsopre- 
dude  him  from  midntaining  an  action  against 
the  owner  for  inluries  reodved  by  reason  of  it 
But  ndther  of  uese  condusions  can  be  main- 
tained; neither  has  the  support  of  any  adjudged 
entitled  to  consideration. 


The  truth  is,  the  decision  in  Tharcoood  v. 
Brifan  rests  upon  indefensible  ground!.  The 
identification  of  the  passenser  with  the  negli- 
gent driver  or  the  owner,  without  his  personal 
co-operation  or  encouragement,  is  a  gratuitous 
assumption.  There  is  no  such  identity.  The 
parties  are  not  in  the  same  position.  The  owner 
of  a  public  conveyance  u  a  carrier,  and  the 
driver  or  the  person  managing  it  is  his  servant. 
Ndther  of  thim  is  the  servant  of  the  passenger, 
and  his  asserted  identity  with  them  is  contra- 
dicted by  the  daily  experience  of  the  world. 

l^ctMood  V.  Brifan  has  not  escaped  criticism 
in  the  fmglish  courts.  In  the  court  of  admi- 
raltv  it  has  been  openly  dinregarded.  In  27U 
Muan,  Dr,  Lushington,  the  Judge  of  the  fflgh 
Court  of  Admiralty,  in  speaUng  of  that  case, 
said:  "  With  due  respect  to  the  Judges  who 
dedded  that  case,  I  do  not  consider  tnat  it  is 
necessary  for  me  to  dissect  the  judgment,  but  I 
decline  to  be  bound  by  it,  because  It  is  a  single 
case;  because  I  know,  upon  inquiry,  that  it  has 
been  doubted  by  high  authority;  because  it  ap- 
pears to  me  not  reconcilable  ^th  other  prind- 
ples  laid  down  at  common  law;  and.  (lastly, 
because  it  is  directly  against  IToy  V.  Xa  i^  and 
the  ordinary  practice  of  the  court  of  admiralty." 
Lushinffton,  B88, 408. 

In  this  country  the  doctrine  of  Thorogoodr, 
Bryan  has  not  oeen  generally  foUowed.  In 
BmntU  T.  New  JermyH.  R  and  IVam.  Ch.  86 
N.  J.  L.  a  Yroom)  826.  and  New  Tark,  L.  E. 
dW.  B.R.Oo.y.  SteirArenner.  47 N.  J.  L.  (18 
Vroom)  161,  it  was  elaborately  examined  by 
the  Supreme  Court  and  the  Court  of  Errors  of 
New  Jersey,  in  opinions  of  marked  abili^  and 
learning,  and  was  disapproved  and  rejected.  In 
the  first  case  it  washeld  that  the  driver  of  a  horse 
car  was  not  the  agent  of  the  passenger  so  as  to 
render  the  passenger  chargeable  for  the  driver's  [376] 
negligence.  The  car,  in  crossing  the  track  of 
the  railroad  company,  was  strudE  by  its  train, 
and  the  passenger  was  injured,  and  he  brought 
an  action  agdnst  the  company.  On  the  trial  the 
defendant  contended  that  there  was  evidence 
tending  to  show  neg^ispence  by  the  driver  of  the 
horse  car,  which  was  In  part  productive  of  the 
accident,  and  the  presiding  judge  was  requested 
to  charge  the  jury  that  if  ttus  was  so,the  plaint- 
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iff  W9B  not  entitled  to  reooTer:  but  the  court 
injstnicted  them  that  the  carelessness  of  the 
driver  would  not  affect  the  action  or  bar  the 
plaintiff's  right  to  recover  for  the  negligence  of 
the  defendant  And  this  instruction  was  sus- 
tained by  the  court.  In  speaking  of  the  "  iden- 
tification "  of  the  passenger  in  the  omnibus  with 
the  driver,  mentioned  in  Thorogood  v.  Bryan, 
the  court,  by  the  Chirf  Justiee,  said:  "  Such 
identification  could  result  only  in  one  way;  that 
is,  by  considering  such  driver  the  servant  of  the 
passenger.  I  can  see  no  ground  upon  which 
such  a  relationship  is  to  be  founded.  In  a  prac- 
tical point  of  view,  it  certainly  does  not  exist 
The  passenger  has  no  control  over  Uie  driver  or 
i^ent  in  charge  of  the  vehicle.  And  it  is  this 
right  to  control  the  conduct  of  the  agent  which 
is  the  foundation  of  the  doctrine  that  Uie  master 
is  to  be  affected  by  the  acts  of  his  servant  To 
bold  that  the  conductor  of  a  street  car  or  of  a 
railroad  train  is  the  agent  of  the  numerous  pas- 
sengers who  may  chance  to  be  in  it  would  be  a 
pure  fiction.  In  reality  there  is  no  such  agency; 
and  if  we  impute  it  and  correctly  apply  leg^ 
principles,  the  passenger,  on  the  occurrence  of 
an  accident  from  the  carelessness  of  the  person 
in  charge  of  the  ve^de  in  which  he  is  hevag 
convey^,  would  be  without  any  remedy.  It 
is  obvious,  in  a  suit  against  the  proprietor  of  the 
car  in  which  he  was  the  passenger,  Uiere  could 
be  no  recovery  if  the  driver  or  conductor  of  such 
car  is  to  be  regarded  as  the  servant  of  the  pas- 
senger. And  so,  on  the  same  ground,  each  pas- 
senger would  be  liable  to  eveiy  person  injiued 
by  the  carelessness  of  such  driver  or  conductor; 
because,  if  the  negligence  of  such  agent  is  to  be 
attributed  to  the  passenger  for  one  purpose,  it 
would  be  entirely  arbitrary  to  say  that  he  is  not 
to  be  affected  by  it  for  other  purposes"  7 
Vroom,  227,  228. 

In  the  latter  case  it  appeared  that  the  plaint- 
iff had  hired  a  coach  ana  horses,  with  aoriver, 
to  take  his  family  on  a  particular  Journey.  In 
the  course  of  the  Journey,  while  crossing  the 
track  of  the  railroad,  the  coach  was  stru^  by 
a  passing  train  and  the  plaintiff  was  injurea. 
In  an  action  brought  by  him  against  the  raO- 
road  company,  it  was  held  that  the  relation  of 
master  and  servant  did  not  exist  between  him 
and  the  driver,  and  that  the  negligence  of  the  lat- 
ter, oo-operatingwiththatof  personsinchargeof 
the  train,  whicm  caused  the  accident,  was  not 
imputable  to  the  plaintiff,  as  contributory  neg- 
ligence, to  bar  his  action. 

In  New  York  a  similar  conclusion  has  been 
reached.  In  Ohapman  v. y&w  HavenB.B.  Oo, 
19  N.  Y.  841,  it  appeared  that  there  was  a  col- 
lision between  the  trains  of  two  railroad  com- 
panies, by  which  the  plaintiff,  a  passenger  in 
one  of  them,  was  injured.  The  court  of  ap- 
peals of  that  State  hdd  that  a  passenger  by  rail- 
road was  not  so  identified  with  the  proprietors 
of  tiie  train  conveying  him  or  with  their  ser- 
vants as  to  be  lespon^le  for  their  negligence; 
and  that  he  might  recover  against  the  proprie- 
tors of  another  train  for  injuries  sustained  nom 
a  colUsicm  through  their  negligence,  although 
there  was  such  negligence  in  the  management 
of  the  train  conveying  him  as  would  have  de- 
feated an  action  by  its  owners.  In  giving  the 
decision  the  court  referred  to  Thorogood  v. 
Bryan,  and  said  that  it  could  see  no  Jiustice  in 
the  doctrine  in  connection  with  that  case;  and 
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that  to  attribute  to  the  passenger  the  negligence 
of  the  agents  of  the  company,  and  thus  bar  his 
right  to  recover,  was  not  applying  any  existing 
exception  to  the  general  rule  of  law  but  was 
framing  a  new  exception  based  on  fiction  and 
inconsistent  with  Justice.  The  case  differed 
from  Tliorogood  v.  Bryan  in  that  the  vehicle 
carrying  the  plaintiff  was  a  railway  train  inst^ul 
of  an  omnibus;  but  the  doctrine  of  the  English 
case,  if  sound,  is  as  applicable  to  passengers  oo 
railway  trains  as  to  passengers  in  an  omnibus; 
and  it  was  so  applied,  as  already  stated,  by 
the  court  of  exchequer  in  the  recent  case  of 
Armstrong  v.  Lancashire  db  Yorkshire  B,  B, 

in  Dver  v.  Erie  iZ.  Cb.  71  N.  Y.  228.  the  ^^''^ 
plaintiff  was  injured  while  crossing  the  defend- 
ant's railroad  track  on  a  public  thoroughfare. 
He  was  riding  in  a  wagon  by  the  permission 
and  invitation  of  the  owner  of  the  horses  and 
wagon.  At  that  time  a  train  standing  south  of 
certain  buildines,  which  prevented  its  being 
seen,  had  started  to  back  over  the  crossing  with- 
out giving  the  driver  of  the  wagon  any  warn- 
ing of  its  approach.  The  horses  becoming 
frightened  by  the  blowing  off  of  steam  from 
eneines  in  the  vicinity,  became  unmanageable, 
ana  the  plaintiff  was  thrown  or  Jumped  from 
the  wagon  and  was  injured  by  the  train  which 
was  backing.  It  was  held  that  no  relation  of 
principal  and  agent  arose  between  the  driver  of 
the  wagon  and  the  plaintiff,  and  although  he 
traveled  voluntarily  he  was  not  responsible  for 
the  negligence  of  the  driver,  where  he  himaelf 
was  not  chargeable  with  negligence  and  ibere 
was  no  claim  that  the  driver  was  not  competaoit 
to  control  and  mana^  the  horses. 

A  similar  doctrine  is  maintained  by  the  courts 
of  Ohio.  In  Drantfer  Oo.  v.  KeUy,  88  Ohio 
St  86,  the  plaintiff,  a  passen--«*onacarowned 
by  a  street  railroad  company ,  was  injured  by 
itB  collision  with  a  car  of  the  transfer  company. 
There  was  evidence  tending  to  show  that  both 
companies  were  negligent  but  the  court  hdd 
that  the  plaintiff,  he  not  being  in  fault  could 
recover  against  the  transfer  company;  and  that 
the  concurrent  negligence  of  the  company  on 
whose  cars  he  was  a  passenger  could  not  bo 
imputed  to  him,  so  as  to  charge  him  with  con- 
tributory negligence.  The  OnitfJu^iee,  in  de- 
livering the  opinion  of  the  court,  said:  "It 
seems  to  us  that  the  negligence  of  the  company 
or  of  its  servant  shoula  not  be  imputed  to  t^ 
passenger,  where  such  negligence  contributed 
to  his  injury  Jointly  with  the  negligence  of  a 
third  party,  any  more  than  it  shoula  be  so  im- 

{mted  where  the  negligence  of  the  company  or 
ts  servant  was  the  sole  cause  of  the  injury.'* 
'^Indeed,"  the  Chief  JusUee  added,  "it  seems  aa 
incredible  to  my  mind  that  the  right  of  a  pasa- 
enger  to  redress  against  a  stranger  for  an  inturv' 
caused  directly  or  proximately  by  the  latter^ 
negligence  ^should  be  denied,  on  the  ground 
that  ue  negligence  of  his  carrier  contributed  to 
his  inluiy,  he  being  without  fault  himself,  aa  it  [3 
would  be  to  hold  such  passenger  responsibto 
for  the  negligence  of  his  carrier,  wherebv  an  in- 
jury was  inflicted  upon  a  stranger.  Ana  of  the 
last  proposition  it  is  enough  to  say  that  it  ia 
rimply  absurd." 

In  the  Supreme  Court  of  Illinois  the  same 
doctrine  is  nudntained.  In  the  recent  case  off 
the  Wabash,  8i.  X.  db  Pae.  B.  Co.  v.  adhoMet. 
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»  DL  Mi  the  doctrine  of  Thorogood^B  Com 
menniDed  and  rejected;  the  court  holding 
iMt  vkn  a  panenger  on  a  railway  train  is  in- 
)3»llif  the  ccHieurring  negligence  of  servants 
tf  AeooDptDj  on  whose  train  he  is  traveline, 
Hdtf  (hs  forants  of  another  company  wiu 
vion  ke  hiMiot  contracted,  there  bemg  no 
ikkoriMgligBnee  on  his  part,  he  or  his  per- 
ml  iqnMotatives  may  maintain  an  action 
^piHt  dther  company  in  default,  and  wiU  not 
iviMrictsd  to  an  action  against  the  company 
■  vboK  tiiin  he  was  traveling. 
SUhr  decisioiis  have  been  made  in  the 
torti  of  Kentodty,  Michigan  and  Calif omia. 
IntSU,  LA  If.  Turnpike  Oo,  v.  BteuxMTt,  2 
Id  (Et.)  119;  LtmiiciOe,  0.  dL,B.R  Co.  v. 
'iiiie;»BQah,728:  Ouddyy.  ffam.46  Mich.  596; 
TmfkiMT.  Oag  Strtet  £.  J2.  Ob.  4  W.  Coast 
feiST. 

iWreiiBg  distiDction  in  principle  whether 

^ycngera  be  on  a  public  conveyance  like 

inmd  tz^n  or  an  omnibus  or  be  on  a  hack 

T^  tnm  t  public  stand  in  the  street  for  a 

•*^«.  Tbote  on  a  hack  do  not  become  respon- 

>^  for  the  ne^gence  of  the  driver,  if  they 

'serete  do  eoo^ol  over  him  further  than  to  in- 

^<3te  tke  route  they  wish  to  travel  or  the  places 

•vtiefatbej  wish  togo.    If  he  is  their  agent 

•tkitUi  D^^igeoce  can  be  imputed  to  tnem 

•*'  pRfent  tbor  recovery  against  a  third  par'.y, 

^  mt  be  their  agent  m  all  other  respects,  so 

*sm  the  management  of  the  carriage  is  con- 

asii;  tad  reQ>ooaibility  to  third  (Murties  would 

isvi  to  than  for  injuries  caused  by  his  neg- 

AMe  la  the  oourae  of  his  employment    But 

■ytoe  theady  stated,  responsibility  cannot, 

^>kkiay  reco^iixed  rules  of  law,  be  fastened 

•"■n  <m  who  has  in  no  vniy  intof  ered  with 

■d  emtioned  in  the  matter  causing  the  injurv 

hm  tbe  wnple  fact  of  hiring  the  carriage  or 

liif  is  it  no  such  liability  can  arise.    The 

vty  Uriac  or  riding  must  in  some  way  have 

--^pentaTiB  produdng  the  injury  complained 

^^rfBRheinconanyhabilityforit   "If  the 

■»  wot  odkerwlsc'^as  said  by  Mr.  JutHee 

^  ia  Ui  elaborate  opinion  in  the  latest  case 

S3r«ieraej,  '*doC  only  the  hirer  of  the  coach 

*s*lwsB  the  paasengers  in  it  would  be  under 

^"■taiBt  to  mount  tlie  box  and  superintend 

^Mdaccof  the  driver  in  the  management 

^  eoatnl  of  his  team,  or  be  put  for  remedy 

'^Jb^^  to  an  action  against  the  irrespond- 

-« Amror  equally  irre^nsible  owner  of  a 

^A  ttian,  it  may  be,  from  acoach stand,  for 

jJ^QSMHseei  of  an  injury  which  was  the 

^f^an  m  the  oxmerating  wrongful  acts  of 

^  ^ri«v  and  d  m  third  person;  and  that  too, 

^^^mik  the  paswiingtin  were  ignorant  of  the 

*vMcr  ti  the  driver,  and  of  the  responsibility 

'  ^  cwMf  of  tlfte  team,  and  strangers  to  the 

:-»Mv  which  they  were  to  be  carried."   18 

■  ewe  ia  waa  left  to  the  Jury  to  say 
tiff  had  exercised  any  control 
of  the  driver,  further  than  to  in- 
to which  be  wished  him  to  drive. 
0f  ths  amrt  below,  that  unless 
waeh  control  and  required  the 
tW  track  at  the  dme  the  collis- 
ihe  D^gUgence  of  the  driver  was 
to  faim,  so  as  to  bar  his  right  of 
tha  dcf cndant^  wu  tkertfore  eor- . 


rect,  and  the  Judgment  muit  be  a^fflrmed,  andit  i$ 
eoordered. 
Trueoopj.   Test: 

James  H.  MoEenner •  Clerk,  Sup.  Ct.U.  & 
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KINGS   COUNTY    SAVINGS    INSTITlJ      l^^^l 
TION,  Ptff.  in  Err., 

V. 

BENJAMIN  P.  BLAIR,  as  Admr  of  James 
Freelasd,  Collector  of  Internal   Revenue. 

(See  8.  G.  Reporter*!  ed.  200-JBOO.) 

Internal  revenue—taxes  iUegaUy  exacted-^im- 
nations  to  recovery  of. 

No  suit  can  be  maintained  aoalnst  a  coUeotor  of 
internal  revenue  for  taxes  oUdmed  to  have  been  il- 
legally oolleoted,  unless  a  claim  therefor  has  been 
presented  to  the  Commissioner  of  Internal  Revenue 
within  two  years,  the  time  prescribed  by  law. 

[No.  195.] 
Argued  Dee.  16,  1885.     Bedded  Jan.  4, 1886. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New  York. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Messrs.  Lewis  SaAders,  George  HT.  San- 
ders and  5.  Kattfman,  for  plsdntifl  in  error. 

Mr,  John  Goode»  Sdicitor-Oen.,  for  de- 
f en.'lant  in  error. 

Mr.  Justice  Woods  delivered  the  opinion  of      [^OO] 
the  court: 

TheEingsOountv  Savings  Institution,  plaint- 
iff in  error,  was  the  plaintiff  in  the  circuit 
court  It  brought  its  action,  as  for  money  had 
and  received,  against  the  defendant  in  error  as 
administrator  oi  the  estate  of  James  Freeland, 
deceased,  late  Collector  of  Internal  Revenue,  rsoiT 
to  recover  the  amount  of  taxes  illegally  ex-  ' 

acted  from  it,  as  it  alleged,  by  the  intestate  of 
the  defendant  in  error. 

The  defense  relied  on  was  pleaded  by  the  de- 
fendant, as  follows:  "  That  tne  plaintiff  herein 
did  not  present  to  the  Commissioner  of  Inter- 
nal Revenue  its  alleged  claim  for  abatement 
or  for  refunding  the  amount  claimed  in  said 
complaint,  within  two  years  after  the  said  al- 
leged claim  had  accrued,  as  required  by  sec- 
tion 8228  of  the  Revised  Statutes  of  the  United 
States." 

The  bin  of  exceptions  shows  that  on  the  trial 
of  the  case  by  the  circuit  Judge  and  a  Jury,  the 
plaintiff,  to  sustain  the  issue  on  its  part,  proved 
that  it  inade  its  rotum  for  internal  revenue  tax- 
ation for  the  six  months  ending  May  81, 1878, 
on  the  form  prescribed  by  the  Commissioner  of 
Internal  Revenue,  in  duplicate,  and  accom- 

Sanying  the  same  filed  an  amended  return  in 
uplicate.    The  prescribed  return  had  the  fol- 
lowinfl^  words  wntten  upon  its  face: 

"  This  return  not  exempting  any  part  of  ac- 
counts exceeding  $2,000,  in  the  name  of  any 
one  person,  is  made  under  protest  by  compul- 
sion, to  prevent  a  penalty  from  beinff  assessed; 
but  the  accompanying  is  claimed  to  Be  the  true 
and  legal  return  exempting  $2,000  of  all  de- 
posits made  in  the  name  of  any  one  person;  and 
if  the  assessment  and  collection  are  enforced  in 
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Acoordance  with  this  retum^suit  will  be  biougfat 
for  the  excess." 

The  amended  return  showed  the  tax  due»  ac- 
cording to  the  construction  placed  upon  the  law 
by  the  plaintiff,  to  be  $428.76,  and  had  the  fol 
lowing  words  written  upon  its  face: 

"  In  this  amended  return  tUis  Savings  Bank, 
under  advice  of  counsel,  disregards  as  errone- 
ous this  printed  form  heretofore  prescribed  and 
enforced  by  the  Ck)mmiBsioner  and  CkiUector  of 
Internal  Revenue  for  the  United  States;  and 
the  amended  exemption  clause,  '  less  average 
amount  of  all  deposits  not  exceeding  $2,000, 
made  in  the  name  of  any  one  person,'  is  con- 
strued as  exempting  '  all  deposits  made  in  the 
name  of  any  one  person  not  exceeding  $3,000 ' 
of  such  deposit  in  his  name. 

'*  This  bank  claims  that  the  tax  be  assessed 
according  to  this  return." 

It  was  shown  that  the  prescribed  return  aud 
amended  return  were  deuverea  to  the  Commis- 
donerof  Internal  Revenue  on  June  6, 1878,  and 
to  the  collector  of  internal  revenue,  the  hites- 
tate  of  Uie  defendant,  on  or  before  that  date. 
On  June  18,  1878,  the  Ck)mmis8ioner  of  Inter- 
nal Revenue  assessed  the  amount  of  tax  on  the 
face  of  said  prescribed  return  at  $1,796.25, 
which  amount  the  plaintiff  paid  to  the  collector 
on  July  1, 1878,  by  a  check  which  bore  upon , 
its  face  the  words,  "  Paid  under  protest  to  pre-^ 
vent  distraint  and  penalty." 

The  bill  of  exceptions  recites  that  the  "plaint- 
iff also  proved  that  as  a  matter  of  fact  the  true 
amount  of  the  tax  which  should  have  been  as- 
sessed against  it  was  the  sum  of  $428.75,  as 
shown  by  said  amended  return." 

Proof  of  similar  facts  in  respect  to  the  tax 
due  f^m  the  plaintiff  for  the  six  months  end- 
ing November  80, 1878,  was  made,  and  that 
both  the  prescribed  and  amended  returns  for 
that  tax  were  delivered  to  the  Commissioner  of 
Internal  Revenue  on  December  9, 1878,  and  to 
the  collectoron  or  before  that  date.  The  plaint- 
iff admitted  that  no  other  proceedings  bad  been 
taken  than  those  above  detailed. 

The  defendant,  to  sustain  the  issue  on  his 
,  part,  "proved,"  so  the  bill  of  exceptions  states, 
"that  for  two  years  subsequent  to  the  pay- 
mentsof  the  amounts  assessed  against  the  plaint- 
iff, respectively,  no  appeal  had  been  taken  from 
such  payments  or  claim  made  for  refund  to  the 
Commissioner  of  Internal  Revenue."  He  also 
put  in  evidence  the  treasury  regulations  pre- 
scribing the  forms  and  procedure  for  the  re- 
funding of  taxes  in  force  from  January  1, 1871, 
to  December  81,  1878,  as  follows: 

**  Preparations  of  Claims  for  the  Refunding 
of  Taxes  and  Penalties  Claimed  to  Uavc  Been 
£n*oneously  or  Illeirally  Collected. 

(Form  46.) 

Claims  for  the  refunding  of  taxes  ana  penal- 
ties alleged  to  have  been  erroneously  or  ille- 
gally collected  must  be  mode  out  '.ipon  form  46 
in  this  case.  The  burden  of  proof  rests  upon 
the  claimant  All  the  facts  relied  upon  in  sup- 
port of  the  claim  should  be  clearly  set  forth 
under  oath.  The  claim  should  be  still  further 
supported  by  the  certificate  of  the  assistant  as- 
rsnai  lessor  of  the  proper  division,  and  by  the  certifl- 
ixuisj  ^jg  qj  h^q  assessor  and  collector.  This  form 
and  those  certificates  should  be  respectively  in 
form  as  follows:" 

Then  follows  tb»  'orm  of  an  affidavit  to  be 
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made  by  the  claimant  which,  if  obaerved,  re- 
quired him  to  state  the  business  in  which  be 
was  engaged;  when  and  by  what  assessor  be 
was  assessed;  the  amount  of  the  tax  and  when 
he  Daid  it  and  to  what  collector;  and  that  in 
the  belief  of  the  claimant  the  tax  was  erroneoua 
and  improper  and  for  what  reasons;  and  that 
by  reason  of  the  erroneous  assessment  and  pajr- 
ment  he  was  Justly  entitled  to  have  a  certaio 
sum,  naming  it,  refunded:  and  that  he  had  not 
theretofore  presented  any  claim  for  the  refund- 
ing of  said  sum  or  any  part  of  it    Then  fol- 
lows the  form  of  the  deputy  collector's  certifi- 
cate to  be  indorsed  on  the  didmanf  s  affidavit, 
to  the  effect  that  he  had  carofuUy  investigated 
the  facts  set  out  In  the  affidavit,  and  bekeved 
the  statements  in  all  respects  to  be  true.    Next 
follows  the  form  of  the  collector's  certificate, 
also  to  be  indorsed  on  the  affidavit,  to  the  effect 
that  he  had  carefully  investigattd  the  facts 
therein  set  forth  and  was  satisfied  that  ita  state- 
ments were  in  all  respects  Just  and  true;  that 
upon  personal  examination  he  found  a  certain 
sum,  naming  the  amount,  reported  against  the 
claimant,  giving  the  page  and  line  of  the  list 
and  the  number  and  date  of  the  form  where  it 
was  to  be  found,  and  that  the  same  was  paid 
to  him  on  a  day  named  and  was  included  in 
his  aggregate  receipts  for  said  list,  which  re- 
ceipts amounted  to  a  certain  sum,  naming  it; 
and  that  the  same  was  deUveredto  the  assessor 
to  be  transmitted  to  the  OonmiissionQr  of  In- 
ternal Revenue;  and  that  no  daim  for  the  as- 
sessment complained  of  had  been  thaetoforQ 
presented. 

The  certificate  of  the  dark  in  charge  of  ree 
ords  in  the  office  of  the  Commissioner  of  Inter 
nal  Revenue  was  also  required,  to  the  effect 
that  from  personal  examinaticm  he  found  acer 
tain  sum,  naming  it,  reported  against  th< 
claimant,  on  a  obtain  page  and  liSe,  namin| 
them,  of  the  Ust  in  form,  giving  the  numbei 
and  date  of  the  form,  on  file  in  the  c^ce  oi 
the  Commissioner;  and  that  the  tax  was  in 
eluded  in  the  collector's  aggregate  receipt  foi 
said  list,  transmitted  by  the  assessor  to  thi 
Commis^ner  of  Internal  Revenue. 

This  was  all  the  evidence.  Thereupon  th 
court  ordered  the  Jury  to  return  a  veidic 
for  the  defendant,  wmch  was  aceordinglj 
done.  The  plaintiff  excepted  to  this  ruling  o 
the  court.  The  court  entered  Judgment  fo 
the  defendant  upon  the  verdict,  and  to  re 
verse  that  Judgment  the  plaintiff  brought  th 
present  writ  of  error. 

The  regulations  prescribed  by  the  Secretar 
were  made  by  authority  of  section  8220  <i 
the  Revised  Statutes.  That  section  providii 
that  "The  Commissioner  of  Internal  Rei 
enue,  subject  to  regiQations  prescribed  by  tb 
Secretary,  is  authorized,  on  appeal  to  hii 
made,  to  remit,  refund  and  payback  all  taxc 
erroneously  or  illegally  assessed  or  collect  e 
without  authority,  and  all  taxes  that  appear  i 
be  imjustly  assessed  or  excessive  in  amount,  c 
in  any  manner  wrongfully  collected.** 

Section  3228,  whidi  the  defendant  pleadci 
in  bar  of  the  suit,  declares  "  that  all  claims  U 
the  refunding  of  any  internal  tax  alleged  to  hai 
been  erroneously  or  illegally  assessed  or  oc 
lected,  or  of  any  penalty  alleged  to  have  be< 
collected  without  authority,  or  of  any  aum  t 
leged  to  have  been  excessive  or  in  any  numnj 
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vTCagfaIl7  coDected,  most  be  presented  to  the 

OoBnteioocr  of  Intemal  ReTenue  within  two 

next  mfler  the  cause  of  action  accrued." 

Tbt  Miit  of  the  plaintiff  wasto  recover  back 

IDcgaDj  collected.    The  defense  pleaded 

vw  thttt  the  daim  for  the  refunding  of  the 

tax  so  flleallj  collected  was  notpresented  to 

Ike  dwaiiiksiijm  i'  of  Internal  Revenue  within 

tmo  jtmi%  alter  thedaimhad  accrued;  that  is 

to  «f ,  afler  tiie  payment  of  the  alleged  iUe- 

pl  tax.    Tliere  was  no  demurrer  to  this  plea, 

sad  ic  Is  noCdispated  that  it  was  good  in  law. 

ne  hBELoi  exceptions  recites  that  the  defend- 

■K  pvoved  tiiat  for  two  years  subsequent  to 

of  the  tax  no  daim  for  the  re- 

oi  the  tax  had  been  made  by  tne 

to  the  Commissioner    of    Internal 

Upon  this  state  of  the  pleadings 

proof,  Uw  direction  of  the  court  to  the 

It    Jbt  so  n*iim  a  verdict  for  the  defendant  was 

ngfau  anlesa  it  ia  held  that  the  facts  proven  bv 

tht  i***'"*'^  ahow  a  claim  made  for  the  refund- 

iafof  the  tax  within  the  meaning  of  the  law. 

Thcae  facta  were  the  indorsement  of  a  pro- 
lan OB  the  checks  by  whidi  the  taxes  were 
paid,  aod  tfaemaUnff  of  the  prescribed  and  the 
— twdtd  remm,  wfih  the  protest  and  daim 
viiitcii  tbeieoD  as  above  stated. 
As  it  does  not  appear  by  the  recoM  thai  the 
vpoo  the  checks  was  ever  brous^t  in 
the  notice  of  the  Commisnoner, 
be  eliminated  from  the  case, 
of  the  i^aintiff  in  error,  there- 
ta  to  this:  that  a  protest  upon  its 
fior  taxation  asaiost  the  requirements  of 
on  which  the  letumis  made,  accom- 
bj  an  amended  return,  made  out  ac- 
to  the  plaintifTs  construction  of  the 
daim  to  the  OommiBsioner  of 
Revenoe  for  the  lefundingof  a  tax  il- 
ooOected,  as  is  required  by  Uie  law  and 
of  the  Secretary  of  the  Treas- 


to 
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Hdak  Aere  is  no  nound  for  this  conten- 
No  chum  for  the  ref imding  of 
be  made  according  to  law  and  the 
I  ootfl  after  the  taxes  have  been  paid. 
pretended  that  since  the  payment  of 
by  the  plaintiff  any  one  of  tne  steps  re- 
by  the  fiw  and  regulations  to  make  an 
~  '  &  for  the  refunding  of  the  tax  has 
All  the  safeguards  prescribed  by 
,  of  the  Treasury  for  the  protec- 
tbe  pablic  interests,  in  nls  regulations  re- 
ckims  for  the  refunding  of  taxes, 
disieiBuded.  There  has  been  no 
/er  faa  the  sense  of  the  law. 
opinion  no  suit  can  be  maintained  for 
collected  unless  a  daim  therefor 
within  the  time  prescribed  by 
Wben  the  law  says  the  claim  must 
within  two  vears,  the  implication 
ao  DTCKntea  the  right  to  demand 
<n  the  tax  is  lost,  and  the  com- 
baa  Doanthori^  to  refund  it;  and  of 
of  suit  IS  gone.  We  renrd 
of  the  daims  to  the  0>m- 
oflBtenal  Revenue  for  the  refunding 
to  have  been  illegally  exactea 
on  which  alone  the  government 
D  ttteate  thehiwfuhiessof  theorigi- 
HisdearhrnoCthe  intent  of  the  stat- 
(he  colbctor  to  be  sued  unless  the 


taxpayer  has  first  applied  for  relief  to  the 
conmussioner  within  the  time  and  in  the  man* 
ner  pointed  out  by  law  and  relief  has  been  de- 
nied him.  Cheatham  v.  United  States,  92  U. 
S.  85  [Bk.  28,  L.  ed.  561];  Railroad  Co.  v. 
United  Statu,  101  U.  8.  548  [Bk.  25,  L.  ed. 
1068];  Armon  v.  Murphy,  [ante,  491]. 

As  the  making  of  such  a  dahn  was  not  al- 
leged or  proven  but,  on  the  contrary,  the  fail- 
ure to  present  the  claim  was  pleaded  and  was 
established  by  the  testimony,  the  plaintiff  failed 
to  establish  its  cause  of  action. 

But  the  plaintiff  insists  that  the  Judgment  of 
the  circuit  court  should  be  reversed  because 
the  bill  of  exceptions  redtes  that  the  plaintiff 
"proved  that  the  true  amount  of  the  tax  which 
should  have  been  assessed  against  it  was  the 
sum  of  $428.75,  as  shown  by  said  amended  re- 
turn," and  Uie  defendant  having  aUowed  this 
proof  to  be  made,  it  is  now  too  utte  for  him  to 
contend  that  the  mere  technlod  preliminaries 
to  estabhshiuff  this  proof  were  not  ob- 
served. But  the  only  proof  of  what  Uie  tax 
should  have  been,  accoraing  to  the  plaintiff's 
theory,  was  his  amended  return;  and  this 
raised  a  question  of  law  which  could  be  pre- 
sented but  could  not  be  concluded  by  the  bill 
of  exceptions.  Besides,  it  was  shown  by  the 
record  that  the  defendant  insisted  to  the  end  of 
the  case  and  proved  that  no  daim  had  been 
made  to  the  commissioner  within  two  years  af- 
ter its  payment  for  the  refunding  of  the  tax 
sued  for.  If,  therefore,  it  be  conceded  that  the 
tax  exacted  was  illegal,  the  faOuie  to  make 
daim  for  its  repayment  is  a  bar  to  Uie  suit. 

Upon  the  whole  case,  therefore,  the  Circuit 
Court  was  right  in  dbecting  the  verdict  for 
the  defendant 

JudgtMnt  e^flffned, 

Traeoopy.  Irost: 

James  H.  MoKennej,  Cllerk,8up.  Oourti  U,  8. 


HIRAM  L.  BROWN  bt  al,,  Appti,. 

V. 

CHARLES  F.  DAVIS  bt  al.,  Exn.  of  Will- 
iam Allbzt,  Deceased. 

(See  8.  C.  Reporter^  ed.  287-908:) 

Letters  patent  eomtrued  and  limited, 

L  Where  a  lever  or  its  equivalent  as  a  meohankml 
inBtrumeot  is  made  an  esseotlai  element  of  a  daim 
in  apatent,  the  use  of  the  human  hand  instead  Is 
not  the  use  of  an  equivalent,  althouah  in  the  pa- 
tented machine  the  lever  Is  worked  br  hand. 

2.  Beiflsued  letters  patent  No.  8680,  for  an  im- 

{>TOvemeat  in  grain  drills,  oonstnied  and  limited, 
n  view  of  a  prior  invention  and  the  faot  that  new 
matter  introduoed  into  the  speoUloation  of  the  re- 
inuewas  put  infer  the  purpose  of  reaohinsr  ma- 
chines not  within  the  claims  of  the  ori^  nal  patent, 
and  held  not  to  be  iofrinced  bf  the  defendanti* 
machine.  __ 

fKo.  100.] 

Artr^ed  Dee.  17, 1S86.     Decided  Jan.  11,  ISSS. 

APPEAL  firom  theOrcuit  Courtof  the  United 
States  for  the  Northern  District  of  New 
York. 

The  history  and  facts  of  the  case  folly  ap- 
pear in  the  opinion  of  the  court 
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Mestn,  B.  F*  Thnrston,  £•  E«  Wood  and 

F,  L.  Brown,  for  appellants. 

Mestrs.  Sardins  D,  Bentley  and  WiUiam 
F,  CoatiweUy  for  appellees: 

Under  the  doctrine  of  MeChmUckT.  TalcoU, 
20  How.  402  (61  U.  8.  bk.  15,  L.  ed.  9^  and 
Railway  Co.  y.  BayU»,  97  U.  8.  554  (Bk.  24,  L. 
ed.  1058)»  the  appellees  have  a  right  to  treat  as 
infringers  all  who  make  machines  operating 
on  the  same  principles  and  performing  the  same 
function  as  Davis'  rack  bar  or  pufui  bar,  by 
analogous  means  or  equivalent  combinations. 

The  burden  of  proof  of  want  of  novel^  rests 
upon  him  who  avers  it;  and  as  was  said  by  this 
court  in  Ooffln  v.  Ogden,  18  Wall.  124  (85  U .  S. 
bk.  21,  L.  ed.  828):  "Eveiy  reasonable  doubt 
should  be  resolved  against  him."  Novelty  can 
(mly  be  negatived  by  proof  which  puts  the  fact 
beyond  a  reasonable  aoubt 

Wood^,  MiU Co.  4Fisher,  560;  Hatoes  v.  Arir 
tMd,  2  Ban.  &  Ard.  10;  BigrujU  v.  Harvey,  5 
Ban.  <&  Ard.  686. 

Legal  cause  existed  for  the  surrender  and  re- 
issue of  Davis'  patent 

See  BatUn  v.  Taggert,  17  How.  74  (58  U.  & 
bk.  15,  L.  ed.  87);  I^&wder  Co.y.  Powder  Worki, 
98  U.  8.  186  (Bk.  25,  L.  ed.  81). 

Davis*  original  patent  was  inoperative,  be- 
cause of  a  dcdtective  •r  insufficient  specification. 
To  cure  this  defect  he  sunenderea  his  patent 
and  took  the  reissue. 

Reed  Y.Cha^e,  25  Fed.  Rep.  94. 

It  is  not  essential  to  a  valid  surrender  and  re- 
Issue  that  the  original  patent  be  wholly  inop- 
erative or  wholly  m valid. 

Powder  Co.  v.  Powder  Works,  eupra;  Seymour 
V.  Oeborne,  11  Wall.  516  (78  U.  8.  bk.  20,  L. 
ed.  88);  WiUon  v.  Coon,  18  Blatchf .  582. 

The  error  arose  in  the  way  pointed  out  by 
the  statute  as  the  lawful  conoition  of  granting 
a  reissue,  namely:  by  inadvertence,  accident 
or  mistake,  and  without  any  fraudulent  or  de- 
oepUve  intention  on  Uie  part  of  the  patentee. 

The  dedsion  of  the  commissioner,  within 
the  limits  of  the  power  conferred  on  him  in  this 
behalf,  is  final  and  cannot  be  attacked  collater- 
aUv. 

Seymour  v.  Osborne,  supra;  Russell  ▼.  Dodge, 
98  U.  8.  460  (Bk.  1^  L.  ed.  978);  BaU  v.  Lan- 
gles,  102  U.  8.  128  (Bk.  26,  L.  ed.  104). 

The  reissue  is  not  subject  to  the  criticism 
that  it  was  an  expansion  of  the  original  patent 
It  simply  points  out  more  clearly  and  distinct- 
ly the  invention  shown  in  ^e  original,  and 
claims  more  conformably  to  the  ri^ts  of  the 
patentee  what  was  therein  shown. 

Powder  Co.  v.  Powder  Works,  supra. 

The  presumption  arising  from  the  decision 
of  the  commissioner  can  only  be  overcome  by 
clearly  showing,  from  a  comparison  of  the 
original  specification  with  that  of  the  reissue, 
that  the  former  does  not  substantially  describe 
what  is  described  and  claimed  io  the  latter. 
•  Smith  V.  Goodyear  Dental,  etc.  Co.  98  U.  8. 
486  (Bk.  28,  L.  ed.  952). 

The  reissue  is  valid  notwithstanding  the  lapse 
of  time  between  the  date  of  the  original  and 
that  of  the  reissue. 

The  question  was  not  mooted  at  the  circuit; 
and  as  this  court  has  repeatedly  said  that  no 
precise  limit  of  time  can  be  fixed  and  laid  down 
for  all  cases.— ifoAn  v.  Harwood,  112  U.  8.  854 
(Bk.  28,  L.  ed.  665)— each  case  must  be  de- 
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termined  upon  its  own  facts. 

No  such  inexcusable  and  unreasonable  de- 
lay appears  as  ought  to  deprive  defendants  b 
error  of  the  benefit  of  their  patent 

Qagey.  fferring.lOl  U.  S.  640  (Bk.  27,  L. ed. 
601);  Smith  v.  Goodyear  Dental,  etc,  Co.  supra. 

8hould  the  court  hold  the  reissued  patent  in- 
valid in  anv  of  its  claims,  the  defendants  In  er- 
ror mav  fail  back  upon  the  second,  fourth  and 
fifth  clauses  of  the  reissue,  which  are  sub- 
stantially the  same  as  the  claims  of  the  original, 
and  are  each  and  all  infringed  by  plaintiiTs  in 
error. 

Gage  v.  Eerring,  107  U.  8.  640  (Bk.  27,  L. 
ed.601). 

Mr.  Justice  Blatchford  delivered  theopin 
son  of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  Cir- 
cuit Court  of  the  United  States  lor  the  North- 
ern District  of  New  York,  on  reissued  letters 
patent  No.  8589,  granted  to  Charles  F.  Davis 
and  William  Alien,  Februarv  18,  1879.  for  an 
improvement  in  gndn  drills, the  original  patent. 
No.  74515,  having  been  granted  to  said  Davis, 
as  inventor,  February  18,  1868.  The  applica- 
tion for  the  reissue  was  filed  January  24,  1879. 
The  defenses  set  up  in  the  answer  are:  want  of 
utility  and  novelty,  invalidity  of  the  reissue 
and  noninfrin^ment  The  specifications  of 
the  original  ana  reissued  patents  are  here  placed 
side  bv  side,  the  parts  in  each  not  found  in  the 
othc^  being  in  italic: 


OriginoL 

''Beit  known  that  I, 
Charles  F.  Davis,  of  Au- 
burn, in  the  County  of 
Cayufira,and  Stateof  New 
Torklioave  invented  cer- 
tain new  and  useful  im- 
provements in  grain 
drills;  and  I  do  hereby 
declare  the  following  io 
he  a  full,  clear  and  exact 
description  of  the  same^ 
reference  h&HK  had  to 
the  aocompanjong  draw- 
ings, maJdng  a  part  of 
tbu  specification,  in 
which  Figure  1  repre> 
sents  a  top  plan  of  the 
drill,  with  the  seed  box 
removed,  but  its  position 
shown  by  red  lines,  to 
show  the  parts  under- 
neath it.  Ft()rure  2  repre- 
sents the  crank  rod  or 
shaft  to  which  the  front 
ends  of  the  drag  bars  are 
attached,  when  detached 
from  the  machine,  no- 
ure  8  represents  an  end 
view  of  the  drill,  with 
the  wheel  removed,  to 
show  the  parts  behind  it, 
and  representing,  by 
bloclc,  dotted  ana  red 
lines,  the  severa2  operate 
ive  parts  and  their  posi- 
tions under  the  changes 
of  the  machine  or  its 
parts.  Similar  letters  of 
reference,  where  they  oc- 
cur in  the  aeparateMures^ 
denote  like  parts  m  all  o/ 
the  dratrtnoB. 

The  object  and  purpose 
of  my  invention  aire  to 
shift  or  change  the  seed- 
ing shoes  or  hoes  from  a 
straight  to  a  zigzag  line, 
and  vice  versa,  and,  fur- 
ther,  to   so   hang  the 


Reissue. 

^  Be  it  known  that  I. 
Charles  F.  Davis,  of  Au- 
burn, County  of  Oiyuga. 
State  of  New  York,  have 
invented    certain    new 
and     useful     improve- 
ments  in  grain  drills,  of 
which  the  following  is  a 
full,  dear  and  exact  de- 
scription, reference  be- 
ing had   to  the  accom- 
panying drawings,  mak- 
ing part  of  this  npectflca- 
tion,  in  which  Figure  1 
represents  apian  orlop 
view  of  the  drill,  with  the 
seed  box  removed  (but 
its  position  shown    bj 
dotted  lines,  to  show  the 
parts     underneath     it. 
Fig.    S    represents    the 
crank  rod  or  shAft   to 
which  the  front  ends  of 
the  drag   bars  are  at- 
tached, detaobed   from 
the  machine.   FV- 8  rep- 
resents an  end  view  of 
the  drill,  with  the  wheel 
removed  to    show    the 
parts  behind  It,  and  rep- 
resenting, by  fua  and 
dotted  Unes,  the  seveimi 
operativepartsjuid  their 
positions     under      the 
changes  of  the  maohiDe 
or  its  narts.    Similar  let- 
tersof  refereaoe  denote 
corresponding  veaeim  in  sM 
the^gures. 


The  object  and  purpose 
of  my  InventloD  <t  to 
shift  or  ohamro  the  seed- 
ing shoes  or  boea  from  a 
straight  to  a  zigzag  Une, 
and  vice  versa^  and,  f  or^ 

lie  t.S. 


BROwn  T.  Dath. 


■  W  Inmtlon.  I  will 
r   mnsl  to  describe  tbe 


ttier,  toao  bang  the  iboee 
or  hoes,  as.  In  addtUon  to 
tbe  abiniiw  prooeai,  to 
admitof  betDsntoedtep- 
amtely.  orlhe  whole, 
■eriee  Mffetber,  u  mar 
be  found  ueceanrT. 

To  enableotben  willed 
In  Uia  art  to  make  and 
im  mr  InTentton.  I  will 
proceed  '"  — — "—  ••— 


OrlcrlnoL 
terer,  A,  br  whloh  It  oan 
be  rocked  or  rolled  In  Ita 
beartnflfa.  At  suitable 
disUnoes  upon  this  sbalt 
d  there  Is  placed  a  «enea 
of  leren,//,  one  for  e«ob 
Bhoe  or  Eioe,  which  bm 
kept  tn  Uielr  proper  po- 
sitions on  the  Riiaft  br 
pins,  1,  L  or  otbOT  salt- 
able  derlccs,  but  which 
can  b«  moved  Independ- 
ent ot  tbe  shatt  or  of 
each  otheTi  or  all  togeth- 
er, as  will  be  explained. 
Tbe  levers  /  have  a  hnb 
or  swell,  0.  at  their  cen- 
tral portions,  where  they 
•!«  sllrocd  OD  to  tha 
shaft  K  and  Into  eaoh 
one  of  ttieae  hubs  Is  set  a 
pin,  E,  which  Is  above  the 
pins  1,1,  In  the  shaft,  so 
Out  each  lever  can  be 
tmned  upon  the  shaft; 
bat  when  tbe  shaft  li 
rooked  or  tamed,  then 
•U  the  leveni  Bi«  worked 
dmultaneouslr-  To  the 
forward  ends  of  theae 
levers  /  the  shoes  or  hoet 
—  reapeetlvelf  eon- 
id    br    aJlBk  <« 


hlnnd  n 
waraprct 


~  trnkh,  the  ii._ 
m^rcttag  ends  ot 

t«»dlea  for  the  opvatoi 
to  Bene  and  work  aepa- 
ittatr.  wbea  neceaarj 
to  do  so,  or  he  can  taiM 
the  wbMe  Mriea  by  sels- 
iDC  Cwd  working  th( 
levFT  a.  One  end  of  tiM 
ghi^  fl  projeota  throiwli 
the  timber  of  the  mdn 


'   g^.»>»els.  B  a    is 


**  fc  sar  ot  the  wdl 

Sis  ■" '"" 


mLktetni 
■  #lke^Ai 
-  ^ftsaaa  tOTDu  or 

■■*  MalL  V   Utto^ 

Hi. TnrlaiMi  nsii*nf 


I  frame 

a  seed  box,  D,  the  tlld«e 
of  wbloh  mar  l>e  opei^ 
Med  In  *iKfJ>t  ^«^2!!^ 

Sttb 


•erela,  a  tiaaig  or 
shafL  F,  Ukiwh 
adlpWg-tJjuidto 


han,b  bb,  t^ 


bow  01 

of  Mid , 

In  Fig.  1.    To  the 

eadaqf  these  drsgban, 
b,  are  aNaohed  the  shoes 
arboaa,0,ln  anr  Of  the 
usual  well  known  wars- 

Id  the  projecting 

^^r    -'     •>- 

•haft,' 


of    tbe    main 
,    upon  wbuah 


upon  It  la  u  lever.  H.  and 
'  sptina-lockliig  lever,  I, 
oone^ed  with  It.  both 
wf  whl(di  Levers  tbe  oper- 
ator Dur  grasp  Bt  once, 
— -•  ^y  preeeuie  Orst  un- 
£be  oateh  and  then 


_  _e  parts  connected 
with  ft  T*e  catoh  or 
toeUng  lever  (  takes 
Into  or  against  tAs  stop 

barae,  irtien  nototber- 
wleeoontrolled.  The  up- 
per pOTtlou  ot  tbe  lever 
Bserves  ss  •  handle  to 
work  It  by,  and  to  the 
lower  eod  of  tt  la  pivoted 
-  raokbar  or  eormtcUng 
ad,  in,  whloh  takes  Into 


Hsng  shaft  F.and,  wboi 
tMMolon  n  Is  turned, 
the  oiank  shaft  Is  also 
turned,  and,  as  n  is 
turned,  ItshUla  the  shoes 


then  In  a 

stralgM  Ihie  aorosstbe 
machine:  but,  when  the 
lever  H  li  shifted  Into 
te  pMlUoo  ebo^  t- 
tbedotlMlllneatatFlg. 
It  tnnw  the  shaA  « 


aFlg.^ 
laA  ma 


287-^2 


SUFREMB  COUBT  OF  THB  UkITBD  BtATBA. 


Oct.  Tbrm, 


[«44] 


[««] 


OhgkuO. 

then  stand  in  a  ^gtag 
Hue  aoroM  the  machine, 
as  shown  by  the  red  linee, 
or  in  what  may  be 
termed  two  iines,  one  in 
advance  of  the  other; 
and,  that  the  shoes  or 
hoes  ma  J  be  thus  moved 
into  one  or  two  lines,  and 
still  be  susceptible  of  be- 
Injr  raised  up  separately, 
or  in  their  series  capam- 
tf  •  their  connections  and 
attachn»«nts  must  all  be 
hingeo  or  yielding. 
When  there  is  an  odd 
number  of  shces  or  hoes 
on  the  machine,  the  odd 
one  should  be  in  the  rear 
series,  in  which  case 
there  would  be  no  neces- 
sity of  locking  the  lever 
H  when  the  shoes  loers  so 
arranged,  as  the  greater 
resistance  on  the  greater 
number  would  always 
keep  them  so.  But,  if  an 
even  number  of  shoes  be 
used,  and  an  equal  num- 
ber in  each  row,  then  the 
lever  would  have  to  be 
locked  or  ft^tened  in 
both  of  its  positions. 


It  to  obvious  that  other 
mechanical  devices  may 
be  used  for  shifting  the 
shoes  or  hoes  from  a 
straight  into  a  ilgng 
liiie.orvloeo0rsa.  I  have 
devised  several  ways 
of  accompUshioff  thto 
movementr  as,  for  in^ 
iCcmee,  a  sheave,  pulley 
or  chain  wheel  may  be 
keyed  to  the  end  of  the 
crank  shaft,  and  to  thto 
sheave  or  wheel  a  chain 
may  be  attached,  and, 
panlng  around  it,  extend 
ihenee  to  the  Imwt,  so 
that  by  worhlingthe  lecer. 
the  same  effect  would 
be  attained  as  by  the 
nok  and  plnioii4 


Another  plan  may  be 
as  follows:  A  crank  or 
cross  arms  may  be  phiced 
on  the  turning  shaft, 
and,  by  means  of  con- 
necting rods,  which  eon- 
neet  theeranke  or  arme 
with  the  leoers,  the  shaft 
may  be  turned,  and  the 
shoes  thus  thrown  Into  a 
straight  or  signg  Une,  as 
may  be  desired;  or.  in- 
stead of  the  crank  shaft 
to  eMft  the  thoee,  the 
shoes  may  be  united  in 
sets  to  different  bars, 
which  may  be  strai^riit, 
both  bars  being  united  to 
cross  bars  or  heads  at 
their  ends.  Now,  by  shift- 
ing these  two  bars,  they 
wOl  shift  the  shoes  at- 
tached to  thenL  and 
€hano9  them  into  the  po- 
sitfons  hereinabove  de- 
Boribed.  When  the  hoes 
are  setlna  itgngUne,  as 
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nected  with  them,  and 
the  shoes  or  hoes  will 
then  stand  in  a  sigsag 
Une  across  the  machine, 
as  shown  by  the/uU  lines, 
or  in  what  may  be  termed 
two  lines,  one  in  advance 
of  the  other :  and,  in  or* 
der  that  the  shoes  or  hoes 
may  be  thus  moved  into 
one  or  two  lines,  and 
still  be  susceptible  of  be- 
ing raised  up  separately, 
or  in  their  series  oaptuA- 
ty,  their  connections  and 
the  attachments  must  all 
be  hinged  or  yielding. 
When  there  to  an  odd 
number  of  shoos  or  hoes 
on  the  machine,  the  odd 
one  should  be  in  the  rear 
series,  in  which  case 
there  would  be  no  neces- 
sity of  loddng  the  lever 
H  when  the  shoes  are  so 
arranged,  as  the  greater 
resistance  on  the  greater 
number  would  always 
keepthemso.  But,  if  an 
even  number  of  shoes  be 
used,  and  an  equal  num- 
ber in  each  row,  then  the 
lever  would  have  to  bf> 
locked  or  fastened  in 
both  of  its  positions. 

It  to  obvious  that  other 
mechanical  devices  may 
be  used  for  shifting  the 
ahoes  or  hoes  from  a 
straight  into  a  sigaig 
line,  or  vice  eeTKk  I  have 
devised  several  ways 
of  accomplishing  thto 
movement.  Theratkbar 
or  oonneetfnq  txtr  mmay 
be  iis0d  for  1Mb  jmrpoee^ 
and  thereby  thethoee  or 
hoeemay  bethtftedfrom 
aetralahttoamQxagline^ 
or  vice  verea,  eata  eon^ 
neeting  barmbelnoheUL 
inpoeaion^tf  deekrtd^by 
any  of  the  usual  fiMchan- 
iCMdeoiieee  for  that  pur^ 
poee;  eeeonoLby  meane  of 
a  sheave,  pulley  or  chain 
wheel,  wHMh  may  be 
keyed  to  the  end  of  the 
crank  shaft,  and  to  thto 
sheave  or  wheel  a  chain 
may  be  attached,  and, 
passinir  around  it,  so 
that,  Dy  fMone  thereof^ 
the  same  effect  eon  be 
attained  as  by  the  rack 
and  pinion. 

Another  plan  may  be 
as  follows:  A  crank  or 
cross  arms  may  be  placed 
on  tte  turning  shaft, 
and,  by  means  of  a  con- 
necting rod  or  rods,  the 
shaft  may  be  turned  by 
the  operator^  and  the 
shoes  thus  thrown  into  a 
straight  or  Bigxag  line,  as 
may  DC  desired;  or,  in- 
stead of  the  crank  shaft 
the  shoes  may  be  united 
in  sets  to  dilrerent  bars, 
which  may  be  straightL 
both  bars  being  umtea 
to  cross  bars  or  needs  at 
their  ends.  Now,  by  shift- 
ing the  relatione  of  theae 
two  bars,  and  ou  the 
meane  aforeeaid^or  by  the 
eonneetinorodm^  CAe  op- 
erator can  shift  the  shoos 
or  hoee  attached  to  them 
into  the  positions  herein- 
above described.  When 
the  hoes  are  set  in  a  sig- 
ng line,  as  above  men- 


OrtotnaL 

above  mentioned,  and 
are  in  that  position 
raised  up,  a  pin,  8,  in  the 
extreme  end  of  the  shaft 
d,  will  take  against  a  pin, 
4  in  the  lever  H,  and 
thereby  shifting  the  hoes 
into  more  nearly  a 
straight  Une.  as  they  rise, 
or  into  quite  a  straight 
line,  depending  upon  the 
extent  to  whloh  they  are 
raised. 

Haviiig  thme  fuUy  d&> 
scribed  my  Invention, 
what  I  claim  therein  as 
new  and  desire  to  secure 
by  letters  patent  is: 

X  So  aUaehtno  thethoee 
or  hoee  of  a  eeed  planter 
to  the  mailn  frame^  ae 
tAot.  by  means  of  a  lever, 
or  iiM  equ^nalinU  oM 
ehoee  maybe  thifted  from 
aetra/lohitoatfgaaoline^ 
or  vice  verea,  at  pleaeure, 
subetantiaUu  ae  aeeeribed. 

2.  /also  daiUii,ineom^ 
btnation  with  a  eerieeof 
ehoee  or  hoee  that  are  ca- 
pable of  Mng  ehanaed 
fromaetraiiohttoawtaraa 
i<iie,or  vice  vereOsthe  eo 
eonnecting  of  eaia  ehoee^ 
by  independent  levers,  to 
the  Uftino4Mr,  ae  that 
theymayberaieedbythe 
operator  {ndfvfduotty,  or 
aeawhoU^  eubelantfaUy 
as  described. 

8. 1  aieodatm  hHiaino 
theehoe  to  both  Uearaq 
bar  and  Ue  indMducu 
lever,  eo  that  theehoe  may 
be  raieed  and  lowered  in 
either  of  ite  changed  po- 
sitions, by  a  lever  that  It 
permanently  located  sub- 
stonMaOy  OS  dssorlbed.** 


I 


Reiemie, 

tloned,  and  are  in  that 

Sisitlon  raised  up,  a  ntn. 
in  tho  extreme  end  of 
e  shaft  d,  wiU  take 
against  a  pin.  4,  in  the 
lever  H,  ana  thereby 
shifting  the  hoes  into 
more  nearly  a  straight 
line,  as  they  rise  or  into 
quite  a  straight  line,  de- 
pending upon  the  extent 
to  whloD  tney  are  raised. 
Having  now  described 
my  invention,  what  I 
claim  as  new  and  desire 
to  secure  by  latten  pa^ 
entis: 

1.  27^  shoes  or  hoei  qf  a 
eeed  pHanter,  attached  to 
the  main  frame  suMon- 
tla%  OS  described,  wAene- 
bythey  may  be  ttmuttO' 
neowiy  emfted  from  o  _ 
stra<0AttoaelgBaallne,or  [ 
vlceversd,  by  a  sfaiglc 
fnovement. 

2.  The  shoes  or  hoes  iisfo 
eeed  planter,  attached  to 
the  main /rome,  iuhtean- 
(ioOy  as  deserlbcd.lneoii»- 
Mnatlon  with  alecer  or 
ite  equlcalent,  wherdty 
they  can  be  ehifted^at  the 

aurtcf  the  opctator^ 
a  stral0ht  to  a  sl0Ba0 
or  vice  versa. 

8.  Theshoetorhoetqf  a 
eeed  planter,  attached  to 
the  main  frame^eubetem' 
tiaOyaedeecribed.ineoen' 
bination%oitharodor  tta 
equivalent*  whereby  they 
can  be  thifted  from  a 
sCral0ht  to  a  s<0Ma  Hue*  or 
mce  verso. 

4.  A  series  o/  ehoes  or 
hoes  that  are  capaMe  of 
being  changed  from  a 
etraight  to  a  xtffiiag  line, 
orvlce  verso.  In  combivia- 
tlon  with  indepencieia 
leven,  ccmneeHnq  said 
liuiee  orhoee  with  the  Uft* 
inc^hor,  whereby  thty  can 
be  raieed  by  the  operator 
Indfvldtialhiorasawllols, 
substantially  as  deatrfbed. 

ft.  The  ehite  hinoed  to 
bothUe  drag  bewand  ite 
Individual  lever,M>  that  n 
can  be  ratted  orlowered« 
Ineltherqf  Its  ohaniiecl  po-. 
ettUme^  by  a  lever  thai  ie 
permanently  located  etOh-^ 
stantiaOy  as  described. 

ft.  7n  combination  «vltt 
a  series  cf  ehoee  or  hoee 
thatare  capable  of  toeing 
ehanifcd  by  the  operator 
at  the  rear  of  the  ma- 
chine, from  a  etraighl  to 
atigmg  Mne,  or  vice  twr> 
so,  a  ehaft  and  di/Hwtg 
leoer  connected  therewiUk^ 
whereby  theu^u)U  eioneo 
can  be  raieed  at  onee  hy 
the  operator^  to 
etmotione^  t 
<M  described.* 


antlaUff 


The  Oirfise  was  heard  in  the  diCQitconrt,  on 
and  proofs,  and  a  decision  rendered 


pleadings 
b  May.  1< 


May,  1881  (Iknie  ▼.  Brawn,  19  Blatchf .  263X 
in  pursuance  of  which  an  interlocntoiy  decree 
was  entered,  in  June.  IBSi,  dedimng  the  reis- 
sued patent  to  be  valid,  and  to  have  been  in- 
fringed as  to  all  its  claims,  and  awarding  ft  re- 
covery of  profits  and  damages  and  a  perpeiuid 
injunction.  On  the  report  of  a  master,  a  final 
decree  was  entered  in  February,  1882,  br  which 
the  plaintiffs  reooyered  $5,6&.01,  m  oanuiges 
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The  defendants  have  appealed  to 


•a 


of  the  original  patent  stated 
of  tbe  invention  to  be,  to  change 
_  shoes  or  hoes  from  a  straight  to  a 
fine,  and  vice  wna:  andalso,  to  so  hang 
I  or  hoes  as»  in  addition  to  the  shifting 
to  aDow  the  shoes  ur  hoes  to  be  raised 
;  or  any  one  separately.  The  me- 
aot  described  in  that  specification, 
for  rtifliii^  the  shoes,  are  these:  in  the  front 
jBt  ef  the  machine  is  a  rotating  shaft  with 
osaks  en  it  ao  arranged  that  the  shaft  does  not 
k«w«  a  Urajgfat  continuoos  axis,  bat  has  sets  of 
warn  fm  wEensnt  lines,  alternating,  so  that, 
yotoi  being  attached,  each  to  two  of  the  cranks, 
md  each  two  of  the  cranks  having  axes  in  a 
fit creat  hae  from  the  line  of  the  axes  of  the 
iBZi  two  adjoining  cranks,  the  yokes  being  of 
wltMHially  oqual  length,  and  being  connected 
bf  diag  ban,  at  the  rear  aids  of  the  drag  bars, 
to  the  ihoea,  a  rotating  motion  given  to  the 
oHik  shaft  will  shift  the  shoes,  by  moving  all 
of  tern,  each  alternate  shoe  moving  in  an  q;)- 
djrectkm  from  that  in  which  the  shoe 
to  it  moves,  and  thus  a  space  being  opened 
of  doable  the  distance  throu^  which 
hoe  travels.  To  rotate  the  crank  shaft, 
fe  a  cross  shaft  in  tbe  rear  of  the  machine, 
of  wbicb  is  an  nprigbt  lever,  which 
vpfwards  to  form  a  handle,  and  has 
to  it  below  a  bar  which  extends  f  or- 
the  forward  end  of  which  is  formed 

which  woriLB  into  a  pinion  on  the 

«f  the  ciank  shaft    By  movine  the  lever, 

are  wori^ed  and  the  crank 
I  rotated  sod  the  shoes  are  shifted.  The 
of  the  rotating  movement  of  the  crank 
is  aboot  hslf  a  circle,  back  and  forth. 
The  oriciaal  spedficaticm  says  that  instead  of 
^*ijfin,  the  crank  shaft,  tbe  shoes  may  be 
aMM  ia  sets  to  different  bars,  whidi  may  be 
both  bars  being  united  to  cross  oars 
at  their  ends;  and  that,  by  shifting 
tiie  shoes  attached  to  them  wiu 
Bat  there  is  no  more  specific  de- 
of  medianism  for  the  purpose,  nor 
of  sudi  mechanism, 
^eodanf  s  machine,  every  alternate 
~  with  an  immovable  part  of 
sad  every  other  alternate  shoe  is 
widi  a  swinging  cross  bar,  which 

adovB  so  as  to  have  a  motion  back  and 
ia  the  arc  of  a  circle,  by  reason  of  its  be- 
at htm^  la  bearings  in  the  side  of  tbe  frame. 
X  mi  ajrteacls  from  near  the  middle  of  the 
of  the  swinging  cross  bar  to  the  rear  part 


bddnd  the  line  from  which  the 

sQspcnded,  which  rod  is  supported 

of  its  length,  and  termfnOes,  at 

,  ia  a  handle,  so  that  an  operator 

it  sad,  by  poHing  it,  shift  nmulta- 

afl  the  shoes  that  are  attached  to  the 

bar.    Two  cofledsprincs  are  so 

when  tiie  rod  is   pmled  the 

eomprsMed;  snd  when  the  rod  is 

the  aciioa  of  the  sprinss  tends  to 

Iha  aviaging  cross  bar  and  the  shoes  at- 

to  ll  luwarJs  the  front  of  tbe  frame 

Mtiwh'ijL  them  to  the  position  from 

Ihs  polfiag  of  the  rod  moved  them. 

shoes  are  shifted,  but  the 

of  the  toes  of  the  shoes,  relatively  to 

wet. 


each  other,  can  be  simultaneously  changed,  and 
a  wider  space,  in  a  straight  line,  be  opened  be- 
tween any  two  toes  at  any  time.  The  shoes  are 
so  set  that  their  toes  are  never  in  a  straight  line 
across,  but,  when  nearest  to  each  other,  are 
somewhat  out  of  a  straight  lino,  and  the  pul- 
ling of  the  rod  causes  me  distance  between 
them  to  increase.  The  shoes  which  move  in  in- 
creasing such  distance  do  so  through  the  rotat- 
ing monon  to  and  fro  of  the  swinging  cross 
bar  to  which  they  are  attached,  such  motion 
being  imparted  bv  the  pulling,  at  the  rear  of 
the  machine,  of  the  rod  attached  to  the  swing- 
ing cross  bar.  In  the  plaintiffs'  machine,  the 
shoes  which  move,  in  increasing  such  dis- 
tance do  so  through  the  rotating  motion  to  and 
fro  of  the  crank  shaft  to  whiSi  Uiey  are  at- 
tached, such  motion  being  imparted  ty  the 
pushing  at  the  rear  of  the  machine  of  the  rod 
that  carries  the  rack,  the  rod  bebig  worked  by 
a  lever. 

An  examination  of  the  claims  of  the  original 
and  reissued  patents  shows  that  daim  2  of  the 
reissue  is  substantially  the  same  as  claim  1  of 
the  original;  that  daun  4  of  the  reissueis  sub- 
stantiaUy  tlie  same  as  daim  2  of  the  original; 
and  that  daim  5  of  the  reissue  is  substantially 
the  same  as  daim  8  of  the  original 

The  circuit  court  hdd  that  daim  8  of  the 
reissued  was  infringed,  although  in  the  defend- 
ants' machine  there  is  no  lever  such  as  the  lev- 
er H  of  the  patent,  and  no  equivalent  or  sub- 
stitute for  it  The  view  taken  was,  that  daim 
2  was  infringed,  because  the  defendants  use  a 
rod,  the  end  of  which  is  pushed  and  pulled  by 
the  hand  of  the  operator,  while  in  the  patent 
the  lever  H  pulls  and  pushes  the  end  of  the 
rod.  But  the  lever  or  its  equivalent  as  a  me- 
chanical instrument  is  made  an  essential  de- 
ment in  daim  2,  and  dispensinff  with  the  lever 
and  using  instead  the  human  hand  is  not  the 
use  of  an  equivalent,  although  in  the  plaintiffs' 
machine  the  hand  is  applied  to  work  the  lever. 
Water  Meier  Co.  v.  Ifeiper,  101  U.  8.  882,  887 
[Bk.  25,  L.  ed.  1024,  1026];  OoffSY.  Herring, 
107  U.  8.640,  648  and  Fay  v.  Chrdeeman,  109  U. 
8.  408,  420,  421  [Bk.  27,  L.  ed.  601,  604  and 
079;  .9841;  SarfferU  v.  BaU  Safe  and  Lock  Cb, 
[ants,  67l. 

In  order  to  determine  what  construction 
ought  to  be  given  to  the  other  daims  of  the 
reissue,  it  is  necessary  to  consider  an  invention 
made  by  one  Powers,  at  Madison,  Wisconsin, 
in  1862,  the  invention  of  Davis  being  carried 
back  only  to  September,  1866.  During  the 
winter  of  1861-2,  and  the  spring  of  1862,  Pow- 
ers was  selling,  at  Madison,  grain  drills,  with 
iron  drag  ban.  During  the  season  of  1862, 
notidng  the  working  of  drills  in  the  fidd,  he 
conoeived  the  idea  that  the  shoes  could  be 
put  into  single  and  double  ranks  by  a  more 
easy  method  than  that  then  used.  H!e  worked 
out  a  plan  and  made  a  modd  of  it  and  applied 
for  a  patent.  November  10, 1862.  The  patent 
was  OTdered  to  issue  December  6,  18^,  but 
was  never  issued.  The  reason  is  not  stated. 
The  specification  filed  states  that  the  * 'inven- 
tion consists  of  a  device  to  enable  the  shovels 
or  plows  of  a  drill  to  be  set  in  single  or  double 
rows  or  ranks,  with  greater  ease  and  fadlity 
than  hitherto."  The  method  [described  and 
shown  in  the  drawings  is  to  have  a  cross  row 
of  stationary  shovels;  and  a  cross  row  of  other 
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BhoTels,  attached  to  a  cross  bar  which  is  ar- 
ranged, at  each  end  of  it,  so  as  to  slide  to  the 
extent  of  eight  inches  to  and  fro,  in  a  groove. 
Thus,  two  rows  may  be  made,  or  the  sliding 
cross  bar  maj  be  set  at  a  point  where  all  the 
shovels  will  be  in  a  line,and  one  row  be  formed. 
The  movable  cross  bar  is  moved  by  hand  and 
secured,  when  seW  bv  bolta  The  claim  covers 
"the  method  ofoouble  and  single  ranking  the 
drill  teeth,  by  the  adjustment  of  the  sliding 
cross  bar  A,  to  which  are  attached  the  alternate 
drill  teeth  or  shovels,  to  different  positions  be- 
tween the  side  pieces  of  the  frame."  The  de- 
scription states  that  "by  this  device,  double  or 
single  ranking  can  be  ^ected  in  a  moment,  in- 
stead of  the  more  tedious  process  of  other  sim- 
ilar machines,"  and  that  "double  and  single 
ranking  is  a  highly  important  feature  in  a  drfll, 
to  adapt  it  to  dmerent  soils  and  circumstances." 
Powers  put  this  diiftin^  arrangement  "on  to 
two  or  may  be  three  drms"  which  he  had  on 
hand.  He  testifies  to  the  use  of  two  of  them 
and  says  they  worked  perfectly,  so  far  as 
changing  the  rank  of  the  drill  was  concerned. 
This  was  a  completed  invention.  The  idea 
of  changing  the  relative  positions  of  the  shoes 
by  having  one  row  of  them  stationary  and  mov- 
ing the  other,  which  is  the  idea  developed  in 
the  defendant's  machine,  was  fully  emb'jJied 
in  Powers'  machine.  It  had  no  lever  ana  rod 
[851^  to  do  the  work  of  the  hand  in  moving  the  slid- 
ing cross  bar,  and  that  cross  bar  was  held  in 
position,  when  set,  by  bolU. 

In  view  of  this  invention  of  Powers,  we  are 
of  opinion  that  the  invention  of  the  Davis  pa- 
t3nt  must  be  limited,  so  far  as  the  shifting  ap- 
paratus is  concerned,  to  the  special  arrangement 
of  the  rotating  crank  shaft  described,and  ^own 
in  the  drawings.  The  words  "substantially  as 
described,"  found  in  each  of  the  first  two  claims 
of  the  original  patent,  properly  confincKl  those 
claims  to  the  shifting  mechanism  described.  If 
claim  1  of  the  reissued  is  given  a  construction 
which  includes  an^  arrangement  for  shifting 
not  substantially  usinff  a  rotating  crank  shaf^ 
it  becomes  a  claim  which  could  not  lawfullv 
have  been  granted  in  the  original  patent;  and, 
as  a  claim  in  a  reissued  patent,  it  is  invalid, 
within  the  defenses  set  up  m  the  answer,because 
the  application  for  the  reissue  was  made  nearly 
eleven  years  after  the  original  patent  was 
granted,  and  after  machines  effecting  the  shift- 
ing by  other  means  than  a  rotating  crank  shaft 
had  gone  into  use  subsequently  to  the  date  of 
the  original  patent,  and  no  sufficient  excuse  is 
given  for  the  laches  and  delay.  The  same  re- 
marks apply  to  claim  8  of  the  reissue. 

In  view  of  the  rulings  of  this  court  on  the 
subject  of  reissued  patents,  made  since  the  de- 
cision in  this  case  was  made  by  the  court  be- 
low, in  May,  1881,  this  case  must  be  considered 
in  view  of  the  fact  that  the  new  matter  intro- 
duced into  the  specification  of  the  reissue  was 
put  in  for  the  purpose  of  reaching  ma<^iines 
which  the  d^ms  of  the  original  patent  would 
not  reach,  and  of  laying  a  foundation  for  claims 
1  and  8  of  the  reimue.  The  inventor  and  pa- 
tentee, Davis,  distinctly  says  this.  In  his  testi- 
monv.  The  principal  mterpolation  is  in  these 
words:  "The  rack  bar  or  connecting  rod  m 
may  be  used  for  this  purpose,  and  thereby  the 
shoes  or  hoes  may  be  shitted  from  a  straight  to 
a  zigzag  line,  or  vice  vena,  said  connecting  bar 
Mi 


m  being  held  in  position,  if  desired,  by  any  ol 
the  usual  mechanical  devices  for  that  purpose." 
In  the  original  specification  m  is  callea  a  "nek 
bar,"  because  it  is  pivoted  at  one  end  to  the 
lower  end  of  the  lever  H,  and  has  on  its  other 
end  a  rack  taking  into  a  pinion  od  the  end  of 
the  crank  shaft  But,  in  the  reissue,  m  is  called 
"a  rack  bar  or  connecting  rod."  A^ain,  in  the 
reissue,  the  reference  to  the  lever  H,  as  con- 
nected with  and  working  the  diain  to  be  used 
with  the  sheave  or  wh^,  in  the  second  sq|- 
gested  sitemative  means  of  shifting,  is  erased, 
so  as  not  to  make  the  use  of  the  lever  H  neces- 
sary. Before  these  changes,  the  defendant's 
machine,  which  has  no  lever  and  no  rotating 
crank  shaft,  would  not  have  been  within  the 
scope  of  the  original  claims,  but,  if  the  rack 
bar  were  to  become  a  connecting  rod,  it  was 
thought  it  might  cover  the  rod  in  the  defend* 
ant's  machine.  Claim  3  of  the  reissue  waa 
framed  on  this  view,  of  shifting  by  a  rod  alone, 
while  claim  1  is  made  so  broad  as  to  seem  tc 
claim  shifting  by  any  means,  by  asin^  move 
ment 

As  to  c'^ms  4,  5  and  6,  of  the  reiasue,  tb< 
shifting  uiechanism  of  the  patent,  with  its  ro 
tating  crank  shaft,  must,  in  view  of  the  Pow 
ers  invention,  be  considered  as  an  element  ii 
each  claim;  and  that  mechanisni  is  not  U8c< 
by  the  defendants. 

It  follows,  from  these  views,  that  the  d^cre 
qfthe  Circuit  Court  mint  be  reterted  and  th 
ea$e  remanded,  with  a  direction  to  diemiu  th 
biU,  ioith  coHs. 

True  copy.    Tert: 

James  H.  MoKenney,  CteciE,  Sap.  OL  U.  e 
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(See  8.  C  Reporter's  ed.  270-277.) 

Comtruetian  of  Internal  Revenue  Act~^offem 

under. 

It  is  not  an  offense,  under  section  12  of  the  A* 
of  March  1, 1879,  for  one  merely  to  have  In  his  po 
session  a  canceled  stamp,  or  a  suud  p  which  has  bc< 
used,  or  which  purports  to  have  been  used  upon 
paokkge  of  imported  liquors,  unless  it  has  bot 
desiirnedly  removed  by  human  a^rencj*  wtUuy 
defaolnff  or  destroying  it  at  the  time. 

^^  ^o.  844.) 

Submitted  Dec,  11, 1885,  Decided  Jam.  11, 188 

ON  a  certificate  of  division  in  opinion  betwei 
the  Judges  of  theCircuit  Court  of  the  Unitt 
States  for^e  Southern  District  of  New  Tor 


Statement  of  the  case  by  Mr,  JueHee 
thews: 

The  defendant  was  indicted  in  the  Circi 
Court  of  the  United  States  for  the  Soutbc 
District  of  New  York  for  an  all^;ed  offenae  \ 
out  in  the  first  tount  of  the  indictment,  t 
other  three  being  substantially  similar,  as  t 
lows* 

"The  Jurors  of  the  United  States  of  Axner 
within  and  for  the  district  and  circuit  af oreea 
on  their  oaUis,  present  that  Morris  Spics^el,  V 
of  the  City  ana  County  of  New  York«  in  i 
district  and  circuit  aforesaid,  yeoman,  here 
fore,  to  wit:  on  the  eighteenth  day  of  A.prU 
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the  fear  of  oar  Lord  one  thousand  eight  hiin- 
dni  and  eightj-three,  at  the  Southern  District 
of  New  York,  and  within  the  Jurisdiction  of 
Uui  court,  did  feloniously,  knowingly  and 
frMdulcntJy  have  in  his  possession  a  certain 
United  States  stamp  of  the  kind  and  description 
provided  and  required  by  law  to  he  affixed  to 
packacea  containing  distilled  spirits  imported 
mio  iLe  United  States  in  packages,  the  said 
ttamp  bein^  then  and  there  in  form  as  pre- 
scribed br  ue  Secretary  of  the  Treasury,  and 
Bombered  in  figures  as  foUows:  '850,460,'  a 
■kore  particiilar  description  of  which  said  stamp 
b  to  the  lurors  as  yet  unknown,  which  saia 
Mamp  bsa  been  heretofore  removed  from  acer- 
tda  package  which  had  contained  imported 
ifiiito,  to  wit:  brandy,  and  which  said  stamp 
Md  DoC  been  defaced  and  destroyed  at  the  time 
d  such  removal,  then  and  there  i^inst  the 
m*  peace  of  the  United  States  and  their  dignity, 
'  sad  ooDtraiy  to  the  form  of  the  statute  of  the 
Slid  United  Statea  in  such  case  made  and  oro- 

TMkCL 

The  indictmwit  is  founded  upon  provisions 
coataiDed  in  tiie  Act  of  Iforch  1,  1879,  'to 
sBend  the  laws  relating  to  internal  revenue" 
(SO  Stat,  at  L.  837,  842),  theeleventh  section  of 
which  pvoridea  as  follows: 

"That  an  distilled  spirits,  wines  and  malt 
Bqoon,  imported  in  pipes,  hogsheads,  tierces, 
bands*  casks  or  othersimilar  packages  shall  be 
int  placed  in  public  store  or  bonded  ware- 
hooae,  and  shall  not  be  removed  therefrom  un- 
tfl  the  same  shall  have  been  inspected,  marked 
wd  brandfd  by  a  United  States  customs  gau^, 
md  a  sump  affixed  to  each  package,  indicaunff 
fte  date  and  particulars  of  such  inspection;  and 
te  Secietary  of  the  Treasury  is  hereby  author- 
iasd  te  pcescribe  the  form  of.  and  provide,  the 
wgoisite  stamps,  and  to  make  all  regulations 
wUch  be  may  deem  necessary  and  proper  for 
carrying  the  foreign  requirements  into  etfect." 
Aod  aectioo  12,  so  far  as  relevant,  provides: 
''Svery  cade  or  other  padcage  from  which 
te  stamp  for  imported  Ucfuors  required  by  this 
Act  to  be  placed  thereon  shall  not  be  eillaced, 
slifllarifgrf  or  destroved,  on  emptying  such 
shaD  be  fcnreitea,  and  the  same  may 
sdzed  by  any  officer  of  internal  revenue 
'  found;  and  all  the  provisions  and 
of  section  8824  of  the  Revised  Statutes 
«f  the  United  States,  relating  to  empty  casks  or 
M  from  which  the  marks,  brands  or 
ba;ve  not  been  elUced  or  obliterated, 
idatfng  to  the  removal  of  stamps  from 
«.  and  to  havinff  in  possession  any 
so  removed,  shall  apply  to  the  stamps 
for  Imported  spirits  herein  provided  for,  and  to 
tta  caaka  or  other  packages  on  which  such 
sisaaps  shall  have  been  used." 

Section  8S24,  R  S.,  referred  to  in  section  12 
flf  the  foregoing  Act,  is  in  these  words: 

"Every  person  who  empties  or  draws  off  or 
caaMB  tt>  be  emptied  or  drawn  off  any  distilled 
ifMa  from  a  cask  or  package  bearing  any 
fafBod  orstamp  required  by  law  s&ll,  at 
MM  of  emptying  such  cask  or  package,  ef* 
aad  obBterate  said  mark,  stamp  or  brand, 
k^    E«VT  such  cask  or  package  from  which  said 
'    bfand  or  stamp  is  not  effaced  and  ob- 
d  aa  herein  reouired  shall  be  forfeited  to 
railed  Slates,  and  may  be  seized  by  any  of- 
r  of  tlrtnal  revenue  wherever  found.  And 
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every  railroad  companv  or  other  transportation 
company  or  person  who  receives  or  transports  ' 
or  has  in  possession  with  intent  to  transport  or 
with  intent  to  cause  or  procure  to  be  transported, 
any  such  empty  cask  or  package  or  any  part 
thereof,  havme  thereon  any  brand,  mark  or 
stamp,  required  by  law  to  be  placed  on  any  cask 
or  psckage  containing  distilled  spirits,  shall  for- 
feit $800  for  each  such  cask  or  package  or  any 
part  thereof,  so  received  or  transported  or  had 
In  possession  with  the  intent  aforesaid;  and 
every  boat,  railroad  car,  cart,  dray,  wagon  or 
other  vehicle,  and  all  fiorses  and  other  animals 
used  in  carrying  or  transporting  the  same  shall 
be  forfeited  to  the  United  States.  Every  per- 
son who  fails  to  efface  and  obliterate  such  mark, 
stamp  or  brand,  at  the  time  of  emptying  such 
cask  or  package,  or  who  receives  any  such  cask 
or  package  or  any  part  thereof,  with  the  intent 
aforesaid,  or  who  transports  the  same  or  know- 
ingly aids  or  assists  therein,  or  who  removes 
any  stamp  provided  by  law  from  any  cask  or 
ptudkBge  containing  or  which  had  contained  dis- 
tilled spirits,  without  defacing  and  destroying 
the  same  at  the  time  of  such  removal,  or  who 
aids  or  assisto  Uierein,  or  who  has  in  his  posses- 
sion any  such  stamp  so  removed  as  aforesaid, 
or  has  in  his  possession  any  canceled  stamp  or 
any  stamp  which  has  bera  used,  or  which  pur- 
ports to  have  been  used  upon  any  cask  or  pack- 
ace  of  distilled  spirits,  shall  be  deemed  guilty 
01  a  felony  and  shall  be  fined  not  less  than  $500 
nor  more  than  $10,000  and  imprisoned  not  less 
than  one  year  nor  more  than  five  years." 

The  case  was  brought  into  this  court  by  the 
following  certificate: 

"At  a  stated  term  of  the  Circuit  Ck>urt  of  the 
United  States  of  America  for  the  Southern  Dis- 
trict of  New  York,  in  the  Second  Circuit,  be- 
gun and  held  at  the  United  States  court  rooms, 
m  the  City  of  New  York,  on  the  third  Monday  [873] 
of  October,  in  the  vear  of  our  Lord  one  thou- 
sand eight  hundred  and  ei^H^-four, 

*'Present,  the HonorableWmam  J.Wallace, 
the  BimorabU  Charles  L.  Benedict,  Judffei. 
The  United  States ' 

e. 
Morris  Spiegel. 

"TUs  case  coming  on  to  be  heard  at  this 
term  before  judgment  upon  the  verdict  of  guilty, 
upon  a  motion  In  arrest  of  ludcment  and  also 
upon  a  motion  for  a  new  trud,  before  the  two 
Judges  above  mentioned,  at  such  hearing  the 
theiollowing  questions  occurred: 

"Fbvt.  Whether  the  indictment  stetesan  of- 
fense created  by  the  laws  of  the  United  States. 

"Second.  Wnether  In  a  prosecution  for  hav- 
ing possession  of  stamps  removed  from  im- 
ports liquors,  instituted  under  the  laws  of  1879 
(chap.  125, 1 12),  it  is  necessarv  for  the  €k)vem- 
ment,  in  addition  to  proving  tnat  the  stamps  in 
question  had  been  removed  from  casks  contein- 
ing  imported  spirits,  also  to  prove  that  such 
stamps  had  been  so  removed  by  some  oerson. 

"Third.  The  prosecution  on  the  trial  naving 
failed  to  prove  tnat  the  stamps  named  in  the 
indictment  were  removed  by  a  person,  was  it  or 
not  error  for  the  court  to  refuse  to  direct  the 
jury  to  acquit  the  defendant  on  the  ground  that 
the  prosecution  ho '  not  proven  an  offense  under 
the  statute? 

'*  Fourth.  Whether  or  not  the  offer  on  the 
part  of  the  defense  to  prove  that  the  stamps 

43  665 


270-277 


Supreme  Court  op  the  UmrBD  States. 


Oct.  Tkrm« 


[274] 


named  Li  the  indictment  fell  accidentally 
from  the  casks  and  were  not  removed  by  any 
person  was  properly  overruled. 

"  Fifth.  Whether  the  exception  taken  to 
that  portion  of  the  charge  to  the  jury  where  it 
was  said:  '  It  is  sufficient  to  make  the  posses- 
sion of  the  stamps  unlawful  if  they  came  off 
such  casks  without  being  destroyed,  whether 
they  came  off  by  accident  or  design/  was  prop- 
erly overruled. 

"  Sixth.  Whether  or  not  it  was  error  to  re- 
fuse to  chaige  as  requested  by  the  defendant  as 
follows:  *  If  you  believe  the  Gk)vemment  has 
failed  to  prove  the  stamps  named  in  the  indict- 
ments were  removed  by  a  ijerson  or  persons 
from  casks  containing,  or  which  had  contained, 
imported  distilled  spmts,your  verdict  should  be 
for  the  defendant,  as  an  accidental,  or  by  action 
of  the  weather,  falling  or  comin?  off  of  these 
stamps:  and  possession  thereafter  bv  defendant 
will  not  constitute  an  offense  under  this  stat- 
ute. 

**  Seventh.  Whether,  in  a  prosecution  for 
having  in  possession  stamps  removed  trom 
casks  of  imported  spirits  in  violation  of  the 
Laws  of  1879  (chap.  125,  §  12),  it  is  necessary 
for  the  prosecution  to  aver  that  the  stamps  so 
removea  had  been  removed  by  some  person. 

"  Eighth.  Whether  the  indictment  is  suf- 
ficient to  warrant  judgment  upon  the  verdict. 

"In respect  to  each  of  which  question84)ie 
judges  aforesaid  were  divided  in  opinion.    ^ 

"Wherefore,  at  the  same  term,  upon  request 
of  the  United  States  attorney,  they  nave 
caused  the  points  above  stated  to  be  certified, 
under  the  seal  of  this  court,  together  with  a 
copy  of  the  indictment  and  an  abstract  of  the 
record,  to  the  Supreme  Court  of  the  United 
States  for  final  decision  accordingto  law. 

'•  Wm.  J.  Wallace, 
•*  Chas.  L.  Benedict." 

rftTAl        Mr.  'William  A«  Maury,  A»»U  Atiy-Gen., 
^     ^    forplafatiff. 

Messrs,  William  P.  Fiero  and  Cbreen  B. 
Ranm,  for  defendant 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

The  twelfth  section  of  the  Act  of  March  1, 
1879,  does  not  define  the  offense  of  removing 
stamps  from  packages  of  imported  liquors,  or 
of  having  in  possession  stamps  so  removed,  ex- 
cept by  adopting  the  provisions  of  section  8824, 
R.  S.,  defining  such  offenses  in  relation  to 
stamps  upon  packages  of  other  distilled  spirits, 
not  imported,  and  applving  them  in  the  case  of 
imported  liquors.  In  aoing  this  its  language  is 
that  of  reference  merely,  and  not  of  defininon. 
For  Uie  precise  and  statutory  description  of  the 
[275  j  offense  aescribed  we  must  have  recourse  to  the 
words  of  section  8824  R.  S.,  in  the  context 
there  found,  there  being  nothing  in  the  Act  of 
1879  showing  an  intention  to  qualify  their  orig- 
inal meaning. 

Referring  for  that  purpose  to  the  section  of 
the  Revisea  Statutes  in  question,  we  find  that 
the  felonies  therein  defined  are  as  follows: 

1.  The  removal  by  any  person  of  any  stamp 
provided  by  law  from  any  cask  or  package  con- 
taining, or  which  had  contained,  distilled  spir- 
its wimout  defacing  and  destiv. /hig  the  same  at 
the  time  of  such  removal,  or  attUng  or  assisting 
therein. 


2.  Having  in  posssession  any  inch  stamp  m 
removed  as  aforesaid. 

8.  Having  in  possession  any  canceled  stamp, 
or  any  stamp  wnich  has  been  used,  or  which 
purports  to  have  been  used,  upon  any  cask  or 
package  of  distilled  spirits. 

Of  these  the  offenses  described  in  the  last 
division  are  not  adopted  by  the  Act  of  March 
1, 1879,  and  applied  to  casks  or  packages  of 
imported  liquors.     It  is  not  an  offense,  there- 
fore, under  this  Act  for  one  m^ely  to  have  in 
his  possession  any  canceled  stamp  provided  bv 
law  to  be  affixed  to  each  package  of  imported, 
liquors,  or  any  stamp  which  hM  been  used  on 
such  package,  or  which  puri>ort8  to  have  been 
so  used.    To  constitute  the  offense  of  unlaw- 
fully having  in  possession  any  such  fltampa 
they  must  have  been  removed  from  the  imck- 
age  on  which  they  were  once  placed  wiUMmt 
being  defaced  and  destroyed  at  l^netimeof  watch 
removal    But  every  such  stamp,  once  in  uae 
upon  such  package,  to  come  afterwards  into 
the  possession  of  a  person,  must  in  one  sense 
have  heea  removed;  that  is,  must  in  some  way 
and  by  some  means  have  ceased  to  be  afibced 
to  the  package  on  which  it  was  used,  and  have 
become  detadied  and  separated  from  it    Thi? 
may  have  happened  wiUiout  the  agency  of  a 
human  will,  oy  mere  accident  or  as  the  effect 
of  unintelligent  causes  and  without  design  on  the 
part  of  any  person. 

But  it  is  not  in  this  sense  that  poeaessioQ  of 
removed  stamps  is  made  an  offense  in  the  pre- 
vious clause  of  the  section;  for  so  to  oonatroe  it 
would  be  to  obliterate  the  statutory  distinction 
between  the  two  crime»— ihat  of  liaving  in  poe- 
session  removed  stamps,  and  of  liaving  in  pos- 
session used  stamps.    AstamponoeinnaeizMj 
have  acddentallyfallenoffthepackage^yet  after- 
wards to  have  it  in  possession  is  an  offense  un- 
der section  8824.    But  it  is  not  an  offense  un- 
der'the  Act  of  March  1, 1879.    To  have  in  pos- 
session stamps  that  have  been  removed,  vntb- 
out  at  the  time  of  removal  liaving  been  defaced 
and  destroyed,  is  an  offense  under  both  laws; 
one  in  the  case  of  domestic  distilled  spirits,  the 
other  in  that  of  imported  liquors.  The  removal, 
therefore,  which  describes  a  removed  stamp, 
possession  of  which  is  thus  made  unlawfal, 
must  be  a  designed  removal  from  the  psckMe 
by  human  agency,  without  defacing  and  cfe- 
stroyinff  it  at  the  time,  snch  removal  as  by  Uie 
first  di^on  of  the  described  offenses,  consti- 
tutes the  guilty  act  of  the  person  removing  it. 
It  is  the  possession  of  sudi  a  stamp,  "so  re- 
moved as  aforesaid,"  in  the  language  of  the 
clause  defining  the  offense,  that  must  oe  shown 
to  constitute  guilt;   that  is,  possession  of   a 
9tamp,  not  merely  once  used  and  afterwards 
found  and  taken  into  possession;  bat  poeseaaioci 
of  a  stamp  which  some  person,  alttioiigh  be 
may  be  unknown,  has  removea  intentionally 
and  by  design  and  failed,  bv  n^ect  or  other- 
wise, at  Uie  time  of  removal,  to  deface  and  de- 
stroy.   So  to  remove  such  a  stamp  is  one  of- 
fense;-to  aid  and  assist  in  such  a  removal  is  an- 
other; the  third  is  to  have  in  possession  sach  a 
stamp  "  so  removed  as  aforesaid;"  and  these 
are  all  of  that  class  of  offenses  embracedbv  the 
twefth  section  of  the  Act  of  March  1, 1879. 

It  follows,  from  this  view  of  the  law,  that 
the  indictment  in  the  present  case  is  sabstan- 
tially  defective,  because  i^  does  not  set  out  am 
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sflcRae  oxuler  the  statute.  It  does  not  describe 
\ht  crime  intended  in  the  language  of  the 
Act,  tnaamuch  as  it  does  not  clmrge  that  the 
iffoKlint  had  in  hli  possession  a  stamp  of  the 
kind  and  description  mentioned,  which  stamp 
kad  been  theretofore  removed  in  the  manocr 
prohibited  by  the  law;  that  is,  by  some  per- 
•oa,  without  defacing  and  destroying  the  same 
it  the  time  of  such  removal.  It  also  follows 
that  wbatever  presumptions  may  arise  as  to  the 
■MDDer  of  removal,  when  properly  charged, 
froni  the  divamstances  in  proof  aocompanjing 
the  fact  of  possession,  it  is  competent  for  the 
defeodant  to  introduce  evidence  in  explanation 
of  tboae  circumstances,  and  tending  to  show 
that  the  stamp  in  question  was  not  removed  by 
ssy  peraon,  without  defacing  and  destroying 
the  aame  at  the  time  of  removal,  but  was  in 
ImI  detached  and  removed  from  the  cask  or 
paidcage  without  htmian  agency  and  by  the 
aeddental  intervention  of  ouier  causes. 

Proceeding  to  dispose  of  the  questions  cer- 
lifted  specificaDy,  we  answer  the  first,  fourth. 
iftb  and  eighth  questions  in  the  n^ative,  and 
te  seventh  In  ttie  affirmative.  The  second, 
lUrd  and  sixth  questions  we  decline  to  answer, 
the  answers  given  to  the  other  ques- 
!casarily  dispose  of  the  whole  case,  and 
we  cannot  answer  them  without  a 
oonBT^ete  statement  c^  the  facts  on  which 
ihcT  are  simposed  to  have  arisen  than  is  f ur- 
iMcd  by  the  present  record. 

The  emuse  is  remanded,  with  direeHani  to  take 
fim^im   pr9eeedin(f$  (herein,   not  ineomieUnt 
■Oft  Me  ofitUon:  and  it  i$9oordered, 
r.  Tesc 
H.  MoKeoney,  Gtark«  Sup.  Ooorti  U.  8. 


JOOK  H.  8TEBBINS  «r  al.,  Appte., 

9. 

TOWK  OF  ST.  ANNE  bt  al. 

0M  8w  CL  Beporter^  ed.  SBS-aiHD 

in  eguUy-^mi^nder  ef. 

daims,  each  belonging  to  many 

„  of  whom  has  no  Interest  in  one  olaim. 

of  whom  have  no  interest  in  the  other 

be  joined  in  one  bill  in  equity. 

[No.  882.] 

Dec  18, 1885,  IkeidedJan.11,1886. 

APPEAL  from  the  Circuit  Court  of  the  United 
0Mtos  for  the  Northern  District  of  Illinois. 
Tba  UaCory  and  facts  of  the  case  appear  in 
*»epiaiooof  the  court 

Thfomaa   8.    MeClalland  and 

Doyte*  for  n>pellants: 

ii  so  misjoinoer  of  parties  complain- 

complainant  is  a  substantial  party, 

kavfoff  an  interest  in  the  result;  and  no 

OQoU  he  eotered  without  each  being  in 


▼.  Clark,  TCranch,  60  HI  U.  S.  bk. 
t  L.^A,m);0ebomY.BankqfU,R9Whee^ 
U.  8.  Ml  6,  L.  ed.  204). 

for  appell< 


deUverad  the  opinion  of 
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This  was  a  bill  in  equity,  filed  June  25, 1884, 
by  John  H.  Stebbins,  Edward  G.  Judson, 
William  A.  Tenney  and  Sutherland  Tenney, 
and  by  William  D.  Judson  and  Amos  Tenney, 
lately  partners  with  Joseph  E.  Young,  under 
the  name  of  Joseph  E.  Young  &  Co.,  against 
the  Town  of  St.  Anne,  the  Chica|^,  Dan- 
ville and  Yincennes  Railroad  (x>mpany, 
and  the  receiver  of  that  company,  to  obtain 
payment  of  bonds  to  the  amount  of  $80,000, 
issued  by  the  Town,  under  statutes  of  the  State 
of  Illinois,  to  aid  in  the  construction  of  1h( 
railroad  of  that  company.  The  facts  alleged  in 
the  bill,  so  far  as  necessary  to  the  understand- 
inff  of  the  decision,  were  as  follows: 

In  February.  1869,  the  railroad  company  en- 
tered into  a  contract  with  Joseph  R  Younc  A 
Co.  to  construct  its  railroad  from  i>aninlle 
through  St.  Anne  and  other  towns  to  Chicago, 
and  thereby  agreed  to  assign  and  did  assign  to 
the  contractors  aU  donations,  bonds  or  aids 
which  might  be  contributed  by  municipalities 
along  the  line  of  the  railroad.  The  contractors 
fulfilled  their  contract  and  completed  the  con- 
struction of  the  road  before  Decembw  1, 1871. 

In  June,  1869,  the  Town  voted  to  raise  by 
tax  a  subscription  of  $80,000,  to  aid  in  the  con- 
struction of  the  railroad,  to  be  paid  in  bonds  of 
from  $1,000  to  $5,000  each,  payable  to  bearer 
in  from  one  to  five  years,  with  interest  at  the 
rate  of  10  per  cent  In  December,  1870,  the 
bonds  were  signed  by  the  supervisor  of  the 
Town  in  its  behalf,  and  by  direction  of  the 
Town  authorities,  delivered  by  him  to  Joseph 
E.  Young  &  Co.,  as  entitled  to  the  bonds  un- 
der their  contract  with  the  railroad  company; 
and  were  afterwards  redelivered  by  the  con- 
tractors to  him  for  the  purpose  of  being  regis- 
tered in  the  office  of  the  auditor  of  accounts  at 
Springfield  in  the  State  of  DUnois. 

The  supervisor,  on  his  way  to  Springfield 
for  that  purpose,  stopped  at  his  home  in  St 
Anne,  and  while  there,  on  January  5,  1871, 
certain  citizens  of  the  Town  filed  a  bill  inequity 
in  the  Circuit  Court  of  Kankakee  County 
against  him  and  other  officers  of  the  Town, 
upon  which  an  injunction  was  granted  against 
the  delivery  of  the  bonds,  and  the  bonds  were 
placed  by  order  of  the  court  in  the  custody  of 
its  clerk  for  safe  keeping,  and  the  suit  remained 
in  court  until  April  4.  1876.  when  the  bill  was 
dismissed  and  tne  injunction  dissolved,  after 
the  case  had  been  taken  to  the  Supreme  Court 
of  Illinois,  and  the  bonds  declared  valid  by  the 
opinion  of  that  court,  reported  in  Chicago, 
iJanviUe  d  Vineennee  Bauroad  ▼.  Coyer,  79 
lU.  878. 

On  AprO  7, 1876.  all  the  bonds  except  one 
were  taken  from  the  clerk  of  the  court  upon  a 
writ  of  replevin  obtained  by  the  then  super- 
visor of  the  Town  from  a  justice  of  the  peace, 
who  had  no  lurisdiction  of  the  nuitter.  and 
on  the  next  day  were  fraudulently  and  un- 
lawfully burned  and  wholly  destroyed  by  Uie 
Town  authorities,  without  the  knowledge  or 
consent  of  the  contractors  or  of  the  rauroad 
company. 

The  bill  further  allejred  that  Stebbins,  Bd- 
ward  G.  Judson,  William  A.  Tenney  and 
Sutherland  Tenney  "are  the  real  equitable 
owners  of  all  and  sinffular  the  interests,  daima 
and  demands  of  said  Joaeph  E.  Young  and 
Company,  or  said  railroad  company,  or  its  re- 
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ceiver,  against  tbe  said  Town  of  St.  Anne,  and 
in  and  to  the  bonds  herein  set  forth;  and  said 
John  H.  Stebbins  is  equitably  entitled  to  one 
third  of  the  claim  of  said  Joseph  E.  Young 
and  Company  against  said  railroad  company, 
or  the  judgment  against  said  railroad  company, 
as  herein  set  forth;"  and  that  Stebbins  obtained 
his  interest  as  follows:  in  January,  1875,  Young 
being  insolvent,  the  Circuit  Ciourt  of  Cook 
County,  upon  a  bill  filed  by  Stebbins  as  one 
of  his  creditors,  appointed  one  Luther  Pierce 
receiver  of  Young's  estate,  and  Young  by  its 
order  conveyed  to  Pierce  all  his  proper^  for 
tbe  benefit  of  his  creditors.  In  Septemb^, 
1876,  that  court,  on  the  application  of  Pierce, 
granted  an  order  for  the  taie  of  said  property, 
among  which  were  two  claims  against  the  rail- 
road company,  one  for  $600,000,  and  the  other 
for  1300,000.  Pursuant  to  that  order,  said  re- 
ceiver advertised  said  claims,  and  in  Novem- 
ber, 1876,  they  were  sold  by  him  and  bought 
by  Stebbins,  and  a  certificate  therefor  issued 
to  the  latter,  and  the  sale  reported  to  and  rvm- 
firmed  by  the  court.  The  report  showed  that 
Youn^  owned  one  third  of  said  claims  against 
the  railroad  company.  In  April,  1876,  in  the 
District  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  Young  was  ad- 
judged a  bankrupt,  and  Pierce  appointed  as- 
siflmee  of  his  estate;  and  in  March,  1877, 
Yoimg  was  discharged.  The  bill  aUeged  that 
"  Therefore  all  the  ri^ht  and  claim  said  Youne 
has  to  any  of  said  claims  acainst  said  railroad 
company  or  said  Town  of  St  Anne  has  be- 
come vested  in  said  John  H.  Stebbins." 

The  bUl  then  alleged  that  Edward  O.  Judson 
was  the  ^uitable  owner  of  all  the  interest  of 
William  D.  Judson  in  all  claims  of  Joseph  E. 
Young  &  Co.  against  the  Town,  bv  virtue  of  a 
written  assignment,  made  by  him  in  February, 

1876,  to  secure  the  payment  of,  a  debt  of 
$14,000,  of  all  his  interest,  including  his  inter- 
est as  a  member  of  the  firm  of  Joseph  E. 
Young  &  Co.,  in  all  claims  against  the  town; 
that  William  A.  Tenney  and  Sutherland  Ten- 
ney  obtained  their  interest  in  the  share  of  Amos 
Tenney  in  the  assets  of  Joseph  E.  Young  & 
Co.,  and  the  demand  of  that  firm  against  the 
Town,  by  virtue  of  a  like  assignment  made  by 
him  to  them  in  March,  1876,  to  secure  the  pay- 
ment of  a  debt  from  him  to  them  upon  a 

guardianship  account;  and  that  therefore  Steb- 
ins,  Edward  G.  Judson,  William  A.  Tenney 
and  Sutherland  Tenney  were  now  entitled  to  au 
the  interest  of  Joseph  E.  Yoimg  &  Co.  in  the 
claim  against  the  Town. 
The  bill  further  alleged  that  in  November, 

1877,  the  firm  of  Joseph  E.  Young  &  Co.,  in  an 
action  at  law  upon  claims  growing  out  of  the 
construction  of  the  railroad,  recoveredjudgment 
against  the  railroad  company  for  the  sum  of 
$588,556,  and  costs;  that  one  third  of  that  judg- 
ment equitablv  belonged  to  Stebbins,  and  the 
other  two  thirds  belonged  to  William  D.  Jud- 
son and  Amos  Tenney;  that  in  December,  1877. 
an  execution  was  issued  on  that  Judgment  and 
placed  in  the  hands  of  a  sh^ff,  and  by  him 
returned  in  no  part  satisfied;  that  the  nulroad 
company  was  in  the  hands  of  a  receiver  and 
was  wholly  insolvent,  and  had  no  property  out 
of  which  to  satisfy  that  judgment,  or  any  part 
of  it;  and  that  no  part  of  tluU  judgment  or  of 
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the  claim  of  Joseph  £.  Young  fr  Oo.  against 
the  railroad  company  had  be^  paid. 

The  bill  finally  alleged  that  the  Town  waa 
indebted  as  af or^aid  to  the  railroad  company, 
or  to  Joseph  £.  Younjr  &  Co.  under  their  con- 
tract, in  the  siim  of  $80,000  and  interest  frtnn 
the  time  of  the  delivery  of  the  bonds  in  Decenk- 
ber,  1870. 

The  bUl  prayed  for  process  and  discovery; 
and  that  Stebbins,  Edward  G.  Judson,  William 
A.  Tenney  and  Sutherland  Tenney  be  decreed 
to  be  the  1^1  and  equitable  owners  of  the  claim  [ 
of  Joseph  £.  Young  &  Co.  against  the  Town, 
and  Stebbins  be  deseed  to  own  one  third  of  the 
judgment  recovered  as  aforesaid  against  the 
railroad  company,  and  William  D.  Judson  and 
Amos  Tenney  the  other  two  thirds  of  that  jjidg- 
ment;  that  ^bbins  be  subrogated  to  the  rights 
of  Young  in  all  his  claims  against  the  railroad 
company,  and  Stebbins  and  Edward  Q.  Judson. 
William  A.  Tenney  and  Sutherland  Tenney 
also  be  subrogated  to  all  the  rights  and  dainia 
of  the  railroadcompany  and  of  JoBsph  E.  Youn s 
&  Co.  against  the  Town;  and  that,  inasmac£ 
as  all  the  bonds  would  have  been  due,  and  the 
rights  of  the  plaintiffs  and  the  obligations  of 
the  Town  were  fixed,  before  the  commence- 
ment of  this  suit,  and  inasmuch  as  the  Town, 
in  equity,  was  now  justlv  indebted  upon  ita 
contract  to  pay  the  sum  of  $30,000  with  inter- 
est, as  above  set  forth,  a  decree  for  the  amount 
so  due  be  entered  against  the  Town  to  be  paid 
to  Stebbins,  Edward  O.  Judson,  William  II, 
Tenney  and  Sutherland  Tenney,  as  the  equi- 
table  assignees  of  Joseph  K  Youn^  &  Co. ;  and 
for  further  relief. 

A  demurrer  to  the  bUl,  for  want  of  equity, 
for  misjoinder  of  parties,  and  for  multifarious- 
ness, was  filed  by  the  defendants,  and  was  sus- 
tained for  want  of  equity  and  the  bUl  dismissed. 
The  plaintiffs  appealed  to  this  court 

The  object  of  this  bill  is  to  compel  the  Toiw^ 
of  St  Aime  to  pay  the  amount  of  the  boiKla 
which  the  Town  issued  to  aid  in  the  oonatruc* 
tlon  of  the  railroad,  and  delivered  to  Joseph  K. 
Yoimg  &  Co.,  the  contractors  for  building  the 
road,  m  accordance  with  the  agreement  bet wieen 
those  contractors  and  the  railroad  company. 

Assuming,  without  deciding,  that  the  bonds 
were  valid  obligations  of  the  Town  and  that 
there  is  such  a  want  of  adejquate  remedy  at  la^vr 
as  to  justify  a  resort  to  eauity,  nevertheless  this 
bill  cannot  be  maintainecL 

The  bill,  after  many  specific  allegations, 
mostly  of  fact,  but  including  some  tnierenoea 
of  law  not  supported  by  the  nicts  alleged,  ooii« 
tains  a  general  allegation  that  the  Town  la  In. 
dcbted  either  to  Joseph  E.  Young  &  Co.  or  to 
the  raiUt>ad  company  in  the  amount  of  tlie 
bonds. 

If,  as  would  appear  to  be  the  result  of  all  the 
allegations  of  the  bill,  the  debt  of  the  Toigrn 
upon  the  bonds  was  to  Joseph  E.  Young  &  Oo« , 
the  bill  cannot  be  maintained  without  brin^in^ 
before  the  court  the  owners  of  the  Interests  of 
all  Uie  members  of  that  partnership  in  tbe  delK« 
This  has  not  been  done.  The  three  partuexm 
were  Joseph  E.  Youn^,  William  D.  Judson 
and  Amos  Tenney.  Said  Judson  and  Tenney 
as  well  as  Edward  G.  Judson,  William  A.  TVi^ 
ney  and  Sutherland  Tenney,  the  pledgees  of 
their  interests  in  the  claim  of  the 
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uuDit  th€  Town,  are  JofDed  as  plaintiffs.  But 
ttie  fnteren  of  Toung  m  that  claim  is  not  rep- 
ifwoted.  The  sale  and  conveyance  to  Stebbins 
(the  oolj  other  plaintiff)  from  Pierce,  as  the 
wadwet  of  Yonng's  estate  under  insolyency 
woceedings  in  the  state  court,  included  only 
YooDg's  interest  in  didms  agednst  the  railroad 
eompanj.  The  interest  of  Young  in  the  daim 
of  the  partnership  against  the  Town  remained 
Ib  Pieroe,  either  as  such  receiver  or  as  assignee 
uder  the  subseouent  proceedings  agaonst 
TooDg  under  the  Bankrupt  Act  of  the  United 
Sutes;  and  neither  Young  nor  Pierce  is  a  party 
tothebOL 

If  the  attemative  view  is  taken,  and  it  is  aa- 
lomed  that  there  is  a  debt  of  the  Town  to  the 
laiboad  company,  and  that  Stebbins.  by  his  pur- 
of  Young^B  interest  in  the  claim  of  the 
hip  against  that  company  and  by  the 
tt  subsequently  recoyered  by  the  part- 
upon  that  claim,  acquired  the  right, 
jointly  with  the  two  other  partners,  to  compel 
the  application  of  the  sum  due  from  the  Town 
to  the  railroad  comoany  in  satisfaction  of  that 
Judgment,  another  dicBcul^  arises,  namely: 
that  Edward  G.  Judson,  William  A.  Tenney  and 
8atherlaod  Tenney,  the  pledgees  of  William 
D.  Judaon's  and  i^osTenney^s  interests  in  the 
claim  of  the  partnership  acahist  the  Town,  ac- 
onred  no  interest  in  the  (Saim  of  the  partner- 
iu>  against  the  railroad  company,  or  in  the 
jorfgment  recoyered  upon  that  daim,  and  should 
man  therefore  be  parties  to  this  bill. 

In  line,  the  whole  interest  in  any  daim  of 
Ok  partnerriiip  against  the  Town  was  in  Pierce, 
titer  as  the  recdyer  of  Younjg's  estate  in  in- 
Mirency,  or  aatheasBigneeof  hisestate  in  bank- 
rapccy,  and  in  WiUiam  D.  Judson  and  his 
pledgee,  Edward  O.  Judson,  and  in  Amos  Ten- 
acy  and  his  pledgees,  William  A.  Tenney  and 
Socheriaad  Tenney;  and  no  part  of  that  hiter- 
in  the  plaintiff  Stebbins.  The  whole 
in  any  claim  of  the  partnership 
the  railn>ad  company  was  in  Stebbins, 
of  Young's  interest  in  this  claim, 
Uliam  D.  Judson  and  Amos  Tenney; 
of  this  interest  was  in  the  plaintiffs, 
O.  Judaon,  William  A.  Tenney  and 
Tenney.  Two  altematiye  claims, 
belonging  to  many  persons,  one  of  whom 
BO  intereat  in  one  claim,  and  others  of  whom 
no  interest  fai  the  other  claim,  cannot  be 
>4ned  in  one  bill  in  equity. 
peerm  €tfirm€d, 
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2.  It  is  a  general  rule  that  an  objection  to  want  of 

Sroof  of  a  fact  wtiich  might  be  met  at  onoe,  must 
8  taken  at  the  trial  or  it  will  be  considered  as 
waived,  except  as  to  matters  going  to  the  jurisdic- 
tion. 

8.  Fibdlnaa  of  fact  are  not  construed  with  the 
strictness  or  spedai  pleadings.  It  is  sulBcient  if, 
upon  a  fair  construction,  enough  appears,  tiQcen 
together  with  the  pleadings,  to  jusofr  the  judg« 
ment.  notwlthstanomg  a  want  of  precision  and  toe 
occasional  intermixture  of  matters  of  fact  and  con- 
clusions of  law. 

4.  Discovery  and  appropriation  are  the  sources 
of  title  to  mining  claims,  and  development  by  work- 
inff  is  the  condiaon  of  continued  pooBOOBion. 

0.  The  location  of  a  vein  or  lode  as  running  in  a 
certain  direction,  not  marked  or  developea  for 
years  but  simply  Indicated  by  a  notice,  is  invalid  as 
affalnst  a  claim  subsequently  located  on  ground 
duferent  from  that  indicated,  after  the  develop- 
ment of  the  latter  claim  without  objection,  al- 
though subsequent  explorations  by  the  first  loca- 
tors disclose  the  fact  that  their  vein  in  its  true 
course  covers  the  subsequent  claim. 

[No.  88.] 
ArgfiJid  and  tubmitted  Dee,  4,  1886.     Decided 

Jan.  11, 1886. 

APPEAL  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 
The  history  and  facts  c  f  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Mesers.  J.  G.  SntherlaAd  and  John  R. 
McBride*  for  appellants. 
Mean.  8.  Shellabarser  and  J.  M.  Wil^ 
for  appell< 


Mr.  JusHee  Field  delivered  the  opinion  of 
the  court: 

This  action  was  commenced  in  one  of  the 
District  Courts  of  Utah,  and  arose  as  follows: 

The  defendants,  the  owners  of  mining  land 
in  that  Territory  known  as  the  Omaha  lode, 
filed  in  1877  a  survey  and  plat  of  it  in  the  land- 
office  at  Salt  Lake  Cit^,  and  applied  for  a  pa- 
tent thereof  under  section  2825  of  the  Revised 
Statutes.  The  plaintiffs  are  the  owners  of  ad- 
jacent mininff  ground  known  as  the  Highland 
Boy  lode,  and  within  the  prescribed  time  after 
the  commencement  of  proceedings  for  a  patent, 
they  filed  an  adverse  daim  to  a  portion  of  the 
land  coyered  by  the  defendants^  survey,  em- 
bracing nearly  three  acres.  To  determmc  the 
right  uiereto  this  action  was  instituted.  The 
district  court  gave  judgment  in  favor  of  the 
plaintiffs  for  Uie  disputed  premises,  with  the 
exception  of  a  fractional  part  of  an  acre;  and 
the  Supreme  Court  of  the  Territory  afl^rmed  the 
decision. 

The  district  court  found  certain  facts  and 
conclusions  of  law  upon  which  it  based  its  judg- 
ment The  supreme  court  had  before  it  these 
findings  and  also,  by  stipulation  of  the  parties, 
a  statement  of  the  evidence  prepared  for  a 
motion  for  a  new  trial  in  the  lower  court  This 
statement  is  not  embodied  in  the  record,  nor 
were  any  findings  filed  by  the  supreme  court 
Under  tne  authority  of  Stringfdiow  y.  Cain, 
99  U.  S.  610  [Bk.  25,  L.  ed.  4211,  we  must, 
therefore,  take  the  findings  of  the  lower  court 
as  adopted  by  the  supreme  court  and  determine 
the  case  on  their  sufficiency,  considered  in  con- 
nection with  the  pleadings,  to  support  the  judg- 
ment 

The  ohjections  of  the  appellanta,  for  which 
they  ask  a  reversal  of  the  judnnent,  may  be 
reduced  to  two:  first  that  the  findings  do  not 
show  that  the  plaintiffs  are  citizens  of  the  United 
States;  and  second,  that  the  findings  of  fact  are 
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confused,  insufficient  and  contradictory,  and 
also  mingled  with  conclusions  of  law,  mstead 
of  being  separately  stated  as  required  by  the 
statute  of  Utah. 

It  is  true  that  the  mineral  lands  of  the  United 
States  are  open  to  exploration  and  purchase 
only  by  citizens  of  the  United  States,  or  by 
those  who  have  declared  their  Intention  to  be- 
come such;  and  had  the  objection  been  taken 
in  the  court  below  that  such  citizenship  of  the 
plaintiffii  had  not  been  shown,  it  might,  if  not 
obviated,  have  been  fatal.  There  is,  however, 
nothing  in  the  record  to  show  that  it  was  raised 
below.  Proof  of  citizenship,  in  proceedings  of 
this  kind,  may  consist,  in  ttie  case  of  on  mdi- 
viduol,  of  his  own  affidavit  thereof,  and  in  the 
case  of  an  association  of  persons  unincorporated, 
of  the  affidavit  of  their  authorized  agent,  made 
upon  his  own  knowledge,  or  upon  information 
and  belief.  R.  8.  §  ^1.  The  objection  to 
the  want  of  proof  m  that  fact,  if  taken  below, 
might  have  been  met  at  once,  if,  indeed,  the 
pliuntififs  are  citizens.  The  rule  is  general  that 
an  objection  which  might  be  thus  met  must  be 
token  at  the  trial  or  it  will  be  considered  as 
waived,  except  as  to  matters  going  to  the  Juris- 
diction of  the  court.  The  parties  to  this  con- 
troversy own  adjoining  claims,  and  it  is  prob- 
able that  the  citizenship  of  each  was  known  to 
the  other,  and,  therefore,  no  proof  on  the  sub- 
ject was  required.  Be  that,  however,  as  it  may, 
the  oblection  in  actions  of  this  kind  cannot  oe 
taken  in  this  court  for  the  first  time. 

As  to  the  findings,  it  is  true  they  are  not 
drawn  with  skill  or  precision;  they  are  loose 
and  somewhat  confused.  Facts  and  cockdusions 
[421]  of  law  are  sometimes  mingled  together  contrary 
to  the  direction  of  the  statute,  creating  the  im- 
pression that  the  findings  were  prepared  under 
the  pressure  of  other  duties,  and  did  not  re- 
ceive the  necessary  care  and  attention.  But 
findings  are  not  to  be  construed  with  the  strict- 
ness of  special  pleadings.  It  is  sufficient  if 
from  them  all,  taken  together  with  the  plead- 
ings, we  can  see  enough  upon  a  fair  construc- 
timi  to  justify  the  judgment  of  the  court,  not- 
withstanding their  want  of  precision  and  the 
occasional  intermixture  of  matters  of  fact  and 
conclusions  of  law.  Defects  of  form  should  be 
called  to  the  attention  of  the  trial  court  by  the 
objecting  party;  and  the  requisite  correction  of 
the  findings  would  seldom  be  denied. 

The  facts  which  appear  to  be  sufficiently  es- 
,  tabUshed  are  substanttally  as  follows:  in  March. 
1870,  the  Omaha  mining  daim  was  discovered 
by  one  M.  R  Williams,  and  some  prospecting 
was  then  done  by  him  for  the  vein  or  lode. 
Notice  of  the  location  was  posted  at  the  time 
by  him  and  eight  others  associated  with  him, 
and  on  the  24th  of  June  following  it  was  re- 
corded in  the  records  of  the  mining  district. 
By  it  they  claimed  2,000  feet  along  the  lode, 
1,000  feet  in  an  easterly  direction,  and  1,000 
feet  in  a  westerly  direction  from  the  point  at 
which  they  had  a  shaft  The  daim  was  not 
marked  on  the  ground  until  18T7,  and  until  then 
it  was  not  pretended  that  the  vein  or  lode  ran 
in  any  other  course  than  east  and  west  But 
when  the  survey  was  made  preliminary  to  the 
application  for  a  patent,  it  was  claimed  that  the 
vem  ran  northeast  and  southwest  from  the  shaft 
The  vein  or  lode  did  not  appear  on  the  surface 
of  the  ground,  but  when  its  actual  course  was 

670 


ascertained  to  be  northeast  and  southwest,  the 
survey  was  made  to  conform  to  it  The  de- 
fendsjits  have  succeeded  to  the  rights  of  the 
original  locators;  and  it  is  found  that  in  regard 
to  work  thev  and  their  grantors  have  complied 
with  the  mining  laws  of  the  district  of  the 
United  States  so  as  to  entitiethem  to  the  ground 
as  originally  located  and  claimed. 

In  1878  the  plaintiffsand  the  parties  through 
whom  they  derive  their  titie  discovered  a  vem 
or  lode  on  unoccupied  land  of  the  United  States, 
which  they  called  the  Highland  Boy  lode,  l** 
During  the  year  they  made  an  ineffectual  aV 
tempt  to  locate  it;  but  it  is  found  that  the  loca- 
tion "was  perfected,  made  good  and  marked  oo 
the  surface  in  1874  and  a  record  thereof  made." 
Since  then  they  have  been  continuously  in  the 
possession  of  it,  working  and  developing  it,  and 
have  expended  upon  it  in  labor  wad  money 
several  thousand  dollars.  At  the  time  of  its 
discovery  and  of  its  location  in  1874,  the  de- 
fendants had  not  asertained  the  course  of  the 
vein  or  lode  which  thcg^  subsequentiy  dahned 
to  be  covered  by  their  Omaha  location.  When 
they  ascertained  it  they  made  their  survey  in 
accordance  with  it,  and  induded  in  it  a  poition 
of  the  claim  taken  up  and  located  by  the  pred- 
ecessors of  the  plaintiffs,  embracing  the  prem- 
ises in  controversy.  The  court  found  that  the 
plaintiffs  or  their  predecessors  in  interest  had 
complied  with  the  law  of  the  mining  district 
and  of  the  United  States,  and  gave  judgment 
in  their  favor.       |^ 

The  question  Is,  tberef  ore,  whether  the  loca- 
tion of  a  vein  or  lode  as  running  in  a  certain 
direction,  but  not  marked  on  the  surface  for 
years  nor  devdoped  but  sunply  indicated  by  a 
notice,  will  be  allowed  to  prevail  against  a 
daim  subsequentiy  located  by  another  party  on 
ground  different  from  that  thus  indicated,  after 
the  latter  has  been  devdoped  by  years  of  labor 
and  large  expenditures,  without  objection  by 
the  first  locators,  because  subsequent  explora- 
tions by  them  disdoscthe  fact  tiiat  their  vein 
runs  in  a  different  direction  from  what  tli^ 
supposed,  and  in  its  true  course  covers  thesab- 
sequent  daim.  We  do  net  think  that  the  first 
claimants  under  these  circumstances  can  appro- 
priate the  second  claim.  It  is  true  the  locators 
of  the  Omaha  daim  intended  to  take  the  vein 
or  lode,  and  were  ignorant  of  its  true  direction. 
But  it  was  incumbent  upon  them  to  make  ex- 

§lorations  and  ascertain  its  true  course,  and  in- 
icate  it  in  some  public  and  visible  manner,  so 
that  others  might  not  be  exduded  from  explora- 
tions on  adiaoent  ground  or  be  deprived  of  the 
benefit  of  their  labor.  It  is  a  rule  among  miners 
on  the  public  lands,  so  often  brought  to  oar  at- 
tention and  so  often  declared  that  we  may 
speak  of  it  as  part  of  our  tudidal  knowledge, 
that  discovery  and  appropnation  are  the  sooroe 
of  titie  to  mining  claims,  and  that  deveU^ment 
by  working  is  the  condition  of  their  continued  b 
possession.  Jminison  v.  Kirk,  98  (J.  8.  45^ 
457  nSk.  26,  L.  ed.  240,  2421;  Jaekion  t.  A»6y, 
100  U.  S.  441  [Bk.  27.  L.  ei  9901.  This  was 
the  rule  before  Congress  by  its  Widation  sanc- 
tioned it  Four  years  after  the  defendants  bad 
made  their  location  the  predecessors  of  the 
plaintiffs  took  up  the  Highland  Boy  daim  and 
for  three  years  they  or  their  successors  oon- 
tinuously  worked  and  expended  mcmey  upon  it 
without  objection  from  the  defendants  or  any 

lie  U.  & 


iffiS.   Wnx8  ▼.  W1LDH8.  BuBBKA  Bra  Oo.v.  Sotbbiob  Ct.  of  Yuba  Co.  898,  894;  410-418 


«..»^,....^  firom  them  to  the  public  that  their 
ovn  OnmhM  daim  was  at  all  interfered  with, 
ft  WM  loo  late  afterwards  to  raiae  the  objection. 

Loovj.^  MoKeooey,  Clerk,  Sai».  Court,  U.  8. 
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G90BOE  8.  WELLS,  m  al.,  jPV«.  ^n  i^., 

«. 
JOSEPH  WILKIN8,  Sheriff,  eta 
Also  ftre  other  similar  actions  against  same 
'  Dt  in  error. 

CBeea  a  Reported  ed. 808, 8M.) 

I  only  upon  ezamlnatiOD  of  aA- 
>  alStavfts,  filed  by  the  respeotlTe 


ftM'the  value  of  the  P»oP|W^tti^5P|»te 
l&jni  tte  wilt  of  erit>r  will  be  aMmttBea. 

•^^    [Noa.  657-682.] 
/m.  4,  2886.  Deeiddd  Jan.  11, 1886. 


TH  ERROR  totheOircoit  Conrt  of  the  Tinted 

1    Statea  for  the  Northern  District  of  Florida. 

Mr.  J.  D.  ThiNnpson,  for  plaintiffs  in  er- 

Jfr.  C  C.  Yongtt.  Stm  for  defendant  in 


Mr.  C.  C.  Yens**  Sr.,  for  defendant  in 
error. 

Mr.  OhirfJuitiee  Walte  delivered  the  opin- 
ion of  the  court: 

There  is  nothing  in  this  recordfrom  which  it 
can  fairly  be  infemd  that  the  value  of  the  mat- 
ter in  dispute  exceeds  $6,000.  The  su|t  was 
ejectment,  begun  in  a  state  court  and  removed 
to  the  Circuit  Court  of  the  United  States,  for  a 
lot  in  Pensacola  and  the  profits  thereof  since 
January  1, 1880,  of  the  yearly  value  of  $500. 
The  value  of  the  lot  is  not  stated  in  any  of  the 
pleadings,  but  in  the  petition  for  the  removal 
of  the  suit  it  is  put  at  "more  than  $500."  The 
recovery  was  of  the  lot  and  rent  at  $15  per 
month  from  January  1, 1880,  until  March  1, 
1883,  or  $570  in  all.  If  this  rental  is  to  be  taken 
as  an  indication  of  the  value  of  the  prooerty,  it 
certainly  must  be  less  than  our  Jurisdictional 

Umit. 

A$itreit9(mtheplairUiff!iinenvrio8howaur 

jwri9ctiMm,eitherfirom  thereeordcrbyafflda/oitt, 
andthisha$ru>tbeendone,thafjDrttof  error  iidi*- 

miuedfcr  want  cfjurUdicHon. 

True  copy.   Test:  __  « 

James  H.  MoEenney,  Gtork,  Sup.  Gt  u .  8. 
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Mr.  Cki^lMUet  Watte  delivered  the  oidn- 
loQ  «fQM  court: 

TteM  an  softs  in  ejectment,  each  for  a  sep- 
BBtt  aad  distinct  part  of  a  lotin  Pensacola.  A 

hfApii^wt  wsa  rendered  in  each  case  for  there- 
£o«£iTO#ttie  premises  sued  for  in  that  cas^ 
?rffWrr  the  pleadings  nor  the  evidence  found 
la  tke leooraa^ow  the  vahie  of  the  property; 
tat  00  aaing  oot  the  writs  of  error  the  plaint- 
ifls  te  cRor  ^  each  case  filed  two  afflda^^ 
Ae  dbet  thai  the  value  was  more  than  $5,000. 
ee  the  emm  were  docketed  here,  however, 
defendant  in  error  has  filed  counter  affida- 
wfaicfa  prove  b^ond  all  doubt  that  this  isa 
te.  and  that  the  vahie  in  every  one  of  the 
fe  wy  mQch  leas  than  our  Jurisdictional 


Jtm  wrUt  ef  mrvr  are,  eoMeqwwUy,  aU  dU- 
f^r  wmi^jwria^ieHon. 

•*^*  'HrkoKenney,Ctock,8up.Ct.U.8. 


K.  JOHNSON,  WILLIAM  J. 
OARO,  Szr.  of  E.  J.  Cabo,  Deceased, 

■r  AX*.»  FtfB.  im  JBrr., 

«. 

J06EPH  WILEINB,  Sheriff,  etc 
I  &  a  Beporlsrii  ed.  808, 8B6J 


S#f  aSMMtSw tn ^gnte exoeads ^000  tiie  writ 


p 


[No.  254.] 
J0m,4,&6.     Decided  Jan.  11,1886. 

^^toflieClreiitt  Coartof  the  United 

for  the  Northern  District  of  Florida. 

J.  Ou  Thoflip«oB.  for  plaintiffs  in  er- 


4:4Mj: 


IMC.  ft. 


EUREKA  LAKE  aot  YUBA  CANAL 
COMPANY  (ConsoUdated),  Pff.  in  Err., 

e. 

SUPERIOR  COURT  OP  YUBA  COUNTY 

gAKD   PHILIP   W.   KEYSER,   Judge    of 

Said  Coubt. 

(See  8.  a  Beporter'B  ed.  4UKi8.) 

Praetiee-^nwHen  to  c^ffirm  united  with  motion 
to  dimiee—eertiee  ^  paper;  when  on  attor- 
ney  qf  rteord. 

1.  Wbeie,  upon  a  writ  of  error  to  a  sti^  <»urt,  a 
federal  queetion  Is  raised  here,  and  It  is  poarible 
that  Itsoeolsion  was  DeoeaarOy  involved  to  the 
Judgment  belowJi  motion  to  dtomiaswfllnot  be  sus- 
tained, although  It  may  not  appear  affirmatively  on 
SeSoe  of  the  reoOTfithatsuob  question  was  ralaed 

bolow 

&  Under  the  praotloe  authorised  by  the  Code  of 
California,  where  an  affen  t  of  a  f omgn  corpora- 
tion, whSSl  ta  charged  with  oontemot  todtoobeying 
a  &al  order,  wilAiUy  conceals  himself  to  avoid 
service  of  an  order  todiow  cause  why  such  porpo- 
retton  should  not  be  adjudged  guilty  of  contempt, 
servloe  may  be  made  upon  its  attorney  of  record. 

[No.  907.] 
SubmitUd  Dee.  tl,  1885.  Decided  Jan.  18, 1886. 

F\  ERROR  to  the  Supreme  Court  of  the  State 
of  California.  , .  ^  .       .    ^ 

On  moUon  to  dismiss,  vrith  which  Is  united 

a  motion  to  affirm. 

The  history  and  f^tcts  of  the  case  appear  in 
the  opinion  of  the  court 

Mr.  A.  I«.  Rhodes,  for  defendants  in  er- 
ror, in  support  of  motions: 

The  statute,  not  the  corporation,  directs  that 
service  shall  be  made  upon  some  person  desig- 
nated by  the  corporation.  The  statute  may, 
vrith  equal  vaUdity.  declare  that  service  may 
be  made  upon  the  attorney  of  the  corporation. 

Pennoy^y.  Neff,  95  tf.  8.  714  (Bk.  24.  L. 

ed.565). 
That  service  of  the  Older  to  show  cause  may 
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be  made  upon  the  attorney,  see  Golden  Gate 
ete.  Co,  V.  Superior  Cfourt,  65  Cal.  187,  2  W.  C. 
Rep.  787;  Pitt  ▼.  Davidson,  87  N.  Y.  289;  Al- 
bany Oy.  Bank  v.  Schemmerhom,  9  Paige,  872. 

Mr.  W.  W.  Cope*  for  plaintiff  in  error, 
eontra: 

1.  The  Supreme  Court  of  California  necessa- 
rily decided  uiat  service  upon  the  attorney  of 
the  Corporation  was  sufficient  to  give  the  court 
jurisdiction.  Such  service  was  not  due  process 
of  law  within  the  meaning  of  the  Constitution 
of  the  United  States,  hut  was  an  attempt  to  de- 
prive the  Corporation  of  its  property,  m  viola- 
tion of  the  prohibition  of  section  1  of  the  Four- 
teenth Amendment  to  the  Constitution. 

This  being  so  this  court  has  jurisdiction  un- 
der section  709  R  S. 

The  Supreme  Court  of  California,  in  the  case 
on  which  its  decision  in  this  case  is  based, 
Golden  Gate  Consolidated  Eydr.  Mining  Go,  v. 
Superior  Court,  66  Cal.  187,  holding  that  serv- 
ice upon  the  attorney  is  sufficient  to  give  the 
court  jurisdiction  to  punish  for  a  contempt, 
says:  "The  defendant  in  the  action  had  m- 
trusted  its  attorneys  with  the  protection  of  its 
interests  and  the  defense  of  its  rights .  We  can 
see  no  abuse  of  authority  on  the  part  of  the 
court  in  directing  that  the  order  to  show  cause 
should  be  served  on  an  attorney,  since  it  was 
made  to  appear  that  the  defendant,  by  reason 
of  its  own  acts,  could  not  be  served  perconally. 
The  process  was  suitable,  and  the  mode  adopt- 
ed by  the  court  conformable  to  the  spirit  of  me 
Code." 

Golden  Gate  Consolidated  Hydr.  M,  Co.  ▼. 
Buperuyr  Court,  65  CaL  187-192.  ^ 

This  is  unquestionably  in  violation  Oi  the 
Fourteenth  Amendment  to  the  Constitution. 

The  authority  of  the  attorneys  of  the  Com- 
pany only  extended  to  the  dvil  case  and  not  to 
any  crimmal  or  quasi  criminal  proceedings  that 
might  arise  out  of  it. 

New  Orleans  ▼.  Steamship  Co.  20  WaU.  892 
(87  U.  8.  bk.  22,  L.  ed.  857);  Baltimore  ete.  R. 
JB.  Co.  V.  Wheding,  18  Gratt  57;  PiU  v.  Davi- 
son, 87  Barb.  109,  110;  Wells,  Jurisdiction  of 
Courts,  §  198. 

The  offenses  for  which  Judgment  was  ren- 
dered in  the  cases  now  before  the  court  were, 
in  their  nature,  criminal  contempts,  as  defined 
by  the  authorities. 

Rapalje,  C/ontempts,  §.  21,  citing.  Ex  parte 
Edwards,!!  Fla.  184;  Matter  of  Watson,  8Lan8. 
(N.  Y.)  408;  Jtopfc  v.  Cowles,  4  Keyes  Q^.  Y.) 
46;  Hawley  v.  Bennett,  4  Paige,  Ch.  168;  People 
V.  Spaulding,  10  Paige,  Ch.  284;  PMUpps  v. 
WOeh,  11  Nev.  187. 

In  a  proceeding  to  pimish  for  a  criminal  con- 
tempt in  violating  the  injunction,  the  Superior 
Court  of  Yuba  Coun^  could  only  obtain  juris- 
diction of  the  plaintiff  in  error  by  service  of 
the  order  to  e>ow  cause,  upon  some  one  of  its 
agents  or  officers.  The  attorney  in  tb«  origi- 
nal action  is  not  such  agent  or  officer.  His  au- 
thority extends  only  to  the  conduct  of  the  pro- 
ceedings in  the  civil  case;  and  he  in  no  respect 
represents  the  contemner  in  the  criminal  pro- 
ceeding, which  is,  as  we  have  seen,  wholly  dif- 
ferent and  distiiftct  from  the  other. 

It  is  a  rule  founded  on  the  first  principles  of 
natural  justice,  older  than  written  constitu- 
tions, that  a  citizen  shall  not  be  deprived  of  his 
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life,  liberty  or  property  vdthout  an  opportuni- 
ty to  be  heard  in  defense  of  his  rights. 

Stuart  ▼.  Palmer,  74  N.  Y.  190. 

Due  process  of  law  is  not  confined  to  judicial 
proceedings,  but  extends  to  every  case  wliic^ 
may  deprive  a  citizen  of  life,  liberty  or  prop^ 
ty,  whether  the  proceeding  be  judicial,  admin- 
istrative or  executive  in  its  nature. 

Weimar  v.  Brueinburg,  80  Mich.  201;  Stuart 
V.  Pdlmer,  74  N.  Y.  190. 

The  court  will  hardly  consider  the  question 
a  frivolous  one;  and  there  being  no  color  of 
right  to  a  dismissal,  the  motion  to  affirm  must 
be  denied,  under  the  rule  laid  down  in  WMtn^ 
▼.  Cook,  99  U.  S.  607  (Bk.  26.  L.  ed.  446). 

Mr.  Chief  Justice  WwJtede^Yeied  tbeopin" 
ion  of  the  court: 

The  record  in  this  case  shows  thai  the  Eure- 
ka Lake  and  Yuba  Canal  Company  (Consoli- 
dated) is  a  New  York  corporation  doing  busi- 
ness in  California;  and  that  in  or  about  the 
month  of  March,  1880,  the  Company  filed  in 
the  office  of  the  Secretary  of  State  of  California 
an  instnmient  designating  and  appointing  "Da- 
vid Cahn,  of  205  &nsome  Street,  in  the  City  of 
San  Frandsco,  *  *  *  as  the  person  upon  whom 
process  issued  by  authority  of  or  imder  any  law 
of  the  State  of  California  may  be  served,  and 
all  process  served  upon  said  David  Cahn  will  be 
valid  and  binding  upon  said  Corporation." 
This  was  done  in  compliance  with  an  Act  of 
the  L^slature  of  California,  entitled  "An  Act 
in  Relation  to  Foreign  Corporations,"  approved 
April  1, 1872.  On  the  8d  of  October,  1882. 
the  County  of  Yuba  brought  suit  against  the 
Corporation  in  the  Superior  Court  of  that  Coun- 
ty to  enjoin  the  Corporation  from  depositing  or 
sufferine  to  fiow  into  the  channel  or  bed  of  the 
Yuba  luver,  or  any  of  its  tributaries,  "the  tail- 
ings from  its  hydraulic  mines,  or  the  earUti^ 
sand,  clay,  sediment,  stones  or  other  material 
discharged  from  its  said  mines;"  and  from  sell- 
ing to  others  any  water  to  be  used  in  hydrau- 
lic mining.  Immediately  upon  the  bringing  of 
the  suit  an  ex  parte  restraining  order  waa 
entered  by  the  court  in  accordance  with  the 
prayer  of  the  complaint.  Process  in  the  suit 
and  a  copy  of  tiie  restraining  order  vrere  served 
on  Cahn  November  9, 1882.  On  the  5th  of  De- 
cember  a  motion  was  made  to  set  aside  this  aer- 
yioe.  This  motion  was  denied  December  28, 
and  on  the  17th  of  January  the  Corporation,  by 
James  E.  Byrne  and  W.  C.  Belcher,  its  attor- 
neys, filed  a  demurrer  to  the  complaint  On  the 
20tb  of  January  an  order  was  entered  requiring 
the  Corporation  to  show  cause,  l^ebruary  2, 
why  it  should  not  be  punished  for  a  contempt 
of  court  in  disobeying  the  injunction.  Service 
of  this  order  was  dir^sted  to  be  made  on  Bige- 
low,  the  mana^g  agent  of  the  Company,  or 
on  Cahn,  the  designated  agent  for  the  service 
of  process  This  service  was  not  made,  on  ac- 
count of  the  absence  of  Cahn  in  the  City  of 
New  York,  where  the  Company  had  its  prin- 
cipal place  of  business.  Thereupon,  the  time 
for  showing  cause  was  changed  to  March  24, 
and  service  of  an  order  to  this  effect  was  made 
on  Cahn  March  5.  After  this  service  the  Cor- 
poration appeared  by  its  attorneys  and  moved 
to  set  a«iae.the  oraer  to  show  cause,  on  the 
ground,  among  others,  that  Cahn  was  not  oo 
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Ik  Kh  of  March,  "and  had  not  been  for  more 
tkaaooe  manthnrior  thereto/'  the  person  des- 
iptfed  bv  the  CcMporation  as  its  agent  for  the 
MTfieeof  piocesB.  Upon  the  hearing  of  this 
■Dtioa,  it  appeared  that  the  appointment  of 
CUa  as  process  agent  had  been  roToked  and 
BMow  pat  in  his  place.  Such  beinff  the  case, 
I  w^er  Older  was  entoed  requiring  uke  cause 
to  be  diown  April  28.  and  efforts  were  made  to 
tent  tldi  cnder  on  Bigelow,  who  was  the  only 
fnom  in  the  State  on  whom  process  against 
fk  Oorpofation  could  be  senreo.  Bigelow  re- 
aded  at  the  mines,  and  the  record  shows  clear- 
Ij  tktt  be  poipooely  kept  himself  out  of  the 
m  of  the  officer  to  avoid  service.  No  service 
ni.  therefore,  made  on  him;  and  upon  the  re- 
fan  of  the  iMCtB,  supported  by  affidavits.  May 
M  WM  fixed  by  the  court  as  the  time  for  the 
knaf  ,  and  an  order  was  entered  that  service 
be  Bsdie  opoa  "the  attorneys  of  record  herein 
rf  Mid  ddfendant."  This  service  was  effected. 
li  the  Rtom  day  the  attorneys  of  the  defend- 
that  purpose*,  moved 


aiMtsfride  the  order  to  show  cause:  1,  because 
^  twrraining  order  was  void,  the  court  hav- 
af  **Bo  joriraction  of  the  person  of  the  defend- 
■c  it  the  time  the  said  order  was  made  and  is- 
meif  2,  begiuae  the  "Judge  who  made  the 
MM  was,  at  the  time  the  same  was  made,  dis- 
fmMtd  by  law  to  make  the  said  order;"  8,  be- 
euK  the  Older  "was  granted  without  due  no- 
ica,  or  any  notice  wl^tever,  to  the  proper  of- 
te,  or  any  officer  or  officers,  or  to  the  manag- 
If  e^eai,  or  any  agent  of  said  corporation,  of 
te  ipplicatkm  thmfor;"  4.  because  the  re- 
ciiaiBf  Older  was  "never  served  on  the  de- 
iiadatr  and*  5.  because  the  order  to  show 
aae  via  "never  served  upon  the  defendant" 
TUi  Motioo  waa  overruled;  and  thereupon  the 
'opacition  not  appearing,  "by  attorney  or 
^1  ahi,  lo  show  cause  *  *  *  in  relation  to 
aM  eaMempi,"  but  making  default  "in  said 
atffer  of  oooiempt,''  a  heanng  was  had  "upon 
■^  ovder  to  ahow  cause,  and  said  affidavits 
od  the  reeorda  and  papm  in  said  court  and 
;*  and  the  0(vporation  was  adjudged  to 
of  contempt,  and  to  "pay  a  fine  to 
o#  the  Stateof  California  in  the  sum 
a  punishment  for  such  contempt, 
ite  eiecMoo  issue  in  the  name  of  the 
of  tlw  State  of  California  against  said 


Oa  the  mh  of  July,  1888,  the  Corporation 
tW  ia  te  Supceme  Court  of  the  State  a 
for  review,  oo  the  ground  that  "  In  en- 
otder  of  injunction,  and  in  assuming 
to  adjudge  the  petitioner  guilty  of 


'■aoBpi  lor  Ha  aD^ed  violation  of  said  order, 
^MHdnerior  Courtof  said  Countv  of  Tuba, 
Md  the  Hid  Jtadge  thereof,  ezceedea  the  juris- 
<<xiaa  thereof.**   Upon  this  pedtion  the  orders 


la Sopefior  Ooort  were  affirmed;  and  tore- 
thai  Jod^nent  this  writ  of  error  was 


Ii  doB  noe  iDpear  affirmatively  on  the  face 

thai  the  orders  of  the  Superior 

objected  to  in  the  supreme  court  on 

tnat  fn  the  absence  of  personal 

of  the  order  to  show  cause  on  some  of- 
^cr  auUiotixed  agent  of  the  Corporation, 
in  the  contempt  proceeding  was 
..jDoeas  of  law  and  therefore  cen- 
to the  Foorteenth  Amendment  of  the 
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Constitution  of  the  United  States ;  vet  that 
point  is  made  here,  and  it  is  possible  Its  decis- 
ion was  necessarily  involved  m  the  final  order 
that  was  made.  For  this  reason  the  motion  to 
dismiss  is  overruled ;  but  there  was  sufficient 
color  of  right  to  a  dismissal  to  warrant  uniting 
a  motion  to  affirm  with  the  motion  to  dismiss  ; 
and  on  consideration  of  that  motion  we  are  en- 
tirelv  clear  the  case  ought  not  to  be  retained 
for  further  argument  Section  187  of  the  Code 
or  Civil  Procedure  in  California  is  as  follows : 

"  When  jurisdiction  is,  by  the  Constitution 
of  this  Code  or  by  any  other  statute,  conferred 
on  a  court  or  judicial  officer,  all  the  means  to 
carry  it  into  effect  are  also  given;  and  in  the 
exercise  of  this  jurisdiction,  if  the  course  of 
proceeding  be  not  specially  pointed  out  by  this 
Code  or  uie  statute,  any  suitable  process  or 
mode  of  proceeding  may  be  adopted  which 
may  appear  most  conformable  to  the  spirit  of 
this  Code." 

Under  this  Statute  the  courts  of  California 
hold  that "  when  a  party  charged  with  con- 
tempt in  disobeying  a  legal  order  willfully  con- 
ceals himself  to  avoid  service  of  an  oraer  to 
show  cause  why  he  should  not  be  adjudged 
guilty  of  contempt,  the  court  is  not  powerless 
to  proceed  or  to  prevent  the  continued  disre- 
gard of  its  lawful  order,"  but  may  order,  as 
justice  shall  require,  after  due  service  of  an  or- 
der to  show  cause,  on  the  attomeyaof  the  party 
proceeded  against.  In  Odden  Gate  OoruoltdtUdd 
Uydr,  M.  (S.  v.  Superior  Ct,  66  Cal.  192,  the 
supreme  court  said:  "  The  defendant  in  the  ac- 
tion (a  corporation)  had  intrusted  its  attorneys 
with  the  protection  of  its  interests  and  the  de- 
fense of  its  rights.  We  can  see  no  abuse  of  au- 
thority on  the  part  of  the  court  in  directing 
that  the  order  to  diow  cause  should  be  served 
on  an  attorney,  since  it  is  made  to  appear  that 
the  defendant  by  reason  of  his  own  acts  could 
not  be  served  personally.  The  process  was 
'  suitable,'  and  tne  mode  adopted  by  the  court 
'conformable  to  the  Code."  The  good  sense 
of  this  rule  is  manifest.  A  corporation  can 
only  be  served  with  process  through  some  of- 
ficer or  agent.  It  is  certainly  competent  for  a 
State  to  determine  who  this  officer  or  agent 
shall  be,  or  how  he  shall  be  designated  by  the 
corporation.  In  California  a  foreign  corpora- 
tion is  required  to  make  such  a  desiffna[tion, 
and  to  give  public  notice  thereof  by  filinff  the 
instrument  of  designation  in  the  office  oi  the 
Seo^tary  of  State.  After  this  suit  was  be^^n 
this  agency  was  changed  bv  this  Corporation, 
and  the  person  desigpatea,  instead  of  being 
located  at  San  Francisco  where  he  could  be 
easily  found,  was  at  the  mines.  This  change 
was  made  after  the  service  of  the  injunction 
on  the  former  agent,  and  after  the  court  had 
determined  that  service  upon  him  was  sufficient 
to  bring  the  Corporation  into  court.  It  was 
lUso  nuuie  alter  the  corporation  had  been  guilty, 
as  was  alleged,  of  a  violation  of  the  injunction, 
and  after  an  attempt  had  been  made  to  serve  an 
order  to  show  cause  on  Cahn,  the  old  agent. 
The  new  agent  was  to  be  found  only  at  a  place 
difficult  of  access,  and  even  there  he  kept  him- 
self concealed  from  the  offioer  who  had  been 
charged  with  the  duty  of  making  the  service. 
As  he  wad  ihe  only  person  in  the  State  on  whom 
process  could  be  served,  his  concealment  to 
avoid  service  was  in  law  the  concealment  of 
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Uie  Corporation  itself,  and  the  court  wag  left 
free  to  act  accordinfly. 

By  section  1209  of  the  Code  of  Civil  Proced- 
ure of  California  "disobedienoe  of  anj  law- 
ful judgment,  order,  or  process  of  the  court" 
is  decUured  to  be  a  contempt  of  the  author!^ 
of  the  court.    As  was  said  by  this  court  in  & 
Oh<U$,  22  Wan.  168  [89  U.  8.  bk.  22,  L.  ed. 
822],  the  exercise  of  the  power  to  punish  for 
contempt  "  has  a  twofold  aspect,  namely:  first, 
the  proper  punishment  of  the  guilty  p«irty  for 
his  disrespect  to  the  court  or  its  order ;  and 
second,  to  compel  his  performance  of  some  act 
or  duty  required  of  him  by  the  court,  which  he 
refuses  to  perform."    Th&  beinfl^  the  case,  to 
deny  the  court  the  power  of  calling  on  a  con- 
cealed corporation  through  its  chosen  attorney 
of  record  in  a  suit  to  appear  and  answer  to  a 
char/;^  of  contempt  for  disobeying  the  orders 
of  the  court  duly  entered  in  that  suit,  would  be 
to  deny  it  the  power  of  vindicating  its  author- 
ity and  enforcing  obedience  toitsuwful  com- 
mands affainst  a  ^uty  personally  sublected  to  its 
Jurisdiction.  Although  the  prooeedmg  may  be 
criminal  in  its  nature,  it  grows  out  of  the  suit 
to  which  the  person  proceed  against  is  a  par- 
tjr  and  actiially  represented  by  an  attorney.  Or- 
dinarily a  corporation  has,  in  such  a  case, 
a  right  to  senrice  of  an  order  to  show  cause 
upon  some  officer  or  agent,  but  if  its  officers  or 
agents  keep  themselves  out  of  the  way  for  the 
express  purpose  of  avoiding  such  a  service,  it 
cannot  justly  complain  if  service  on  its  attor- 
ney is  made  the  equivalent  of  that  which  its 
agents  by  their  wrongful  acts  have  made  im- 
possible.   The  same  principle  applies  here  that 
rvemed  this  court  m  Beynoldt  v.  IT,  8, 98  U. 
158  rBk.  26,  L.  ed.  247],  where  it  was  held 
that  altnough  the  Constitution  gives  an  accused 
person  the  right  to  a  trial  at  which  he  shall  be 
confronted  with  the  witnesses  against  him,  yet, 
if  a  witness  was  absent  by  his  own  wrongful 
procurement,  he  could  not  complain  if  compe- 
tent evidence  was  admitted  to  supply  the  place 
of  that  which  he  kept  away.    It  was  said  the 
Constitution  "  grants  him  tne  privHeffo  of  be- 
ing confronted  with  the  witnesses  against  him; 
but  if  he  voluntarily  keeps  the  witnesses  away 
he  cannot  insist  on  his  pnvileee."    8o  hero  the 
Corporation  was  perhaps  entiUed  to  service  on 
its  officers  or  agents;  but  as  this  was  prevented 
by  their  wrongful  acta,  the  privilege  cannot  be 
insisted  upon. 

The  motion  to  dirnniu  i$  denied,  but  thcU  to 
affirm  ii  granted, 
V^rvLeoopj.   Test; 

James  H.  MoKenney,  Clerk,  Sop.  Ooort,  U.  8. 


GEORGE  P.  HUNT,  AppK, 

V, 

UNITED  8TATES. 

(Bee  8.  a  Beporter'B  ed.  804-891) 

Naval    ojleere^ promotion^ eomiruetion    ef 

etaiute, 

L  Under  the  Act  of  Jane  18, 1888,  tf  a  naval  of- 
lloer  is  delayed  in  his  promotion  heoause  he  has  not 
been  examined,  owin^  to  absence  on  duty,  he  la 
entiUed  when  promoted  to  the  Increased  pay  of  the 
new  jnrade  from  the  time  when  hie  ezamlnatton 
should  have  taken  place. 
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8.  Under  the  law  andresrulationa,  although  tint 
assistant  engineer  becomes  eligible  toexaminattcm 
and  promooon  when  he  has  serred  two  yetnat 
sea,  he  is  not  entitled  toexaminatioa  unta  bistiin 
for  promotion  has  arrived,  or  nearly  so. 

[NoTseo.] 

Submitted  Jan,  4,  2886.  Decided  Jan.  18, 18SS. 
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PPEAL  from  the  Court  of  Claims. 


Statement  by  Mr,  Juetiee  Wo<»ds: 
George  P.  Hunt,  the  appellant,  a  chief  en- 
gineer In  the  navy,  brought  this  suit  in  the 
court  of  daims  to  recover  a  balance  of  pay  doe. 
him,  as  he  alleged,  from  the  United  8tatei 

The  facts  wero  as  foUows:  on  October  d5, 
1868,  the  appellant  was  a  first  assistant  engineer 
in  the  United  States  Navy,  and  had  served  in 
that  grade  two  years  at  sea  on  board  a  naval 
steamer.  At  the  date  mentioned  there  was  no 
vacancy  in  the  grade  of  diief  engineer  to  which 
the  appellant  could  be  promoted;  nor  did  any 
such  vacan<^  occur  until  July  4,  1880.  On 
October  11, 1880,  he  was  ordered  to  report  for 
examination  for  promotion  to  ti^e  grade  (d  chief 
engineer,  and  upon  examination  was  found 
qualified,  and  on  December  29, 1880.  was  pro- 
moted to  the  grade  of  chief  engineer  and  re- 
ceived the  pay  of  that  grade  from.Julyi  1880. 
From  October  35, 188$  to  July  4, 1880,  the  ap- 
pellant received  the  payai^  emoluments  of  a 
first  assistant  engineer  only.  He  claimed  that 
for  the  period  between  the  two  dates  ptx 
naiaed  he  was  entitled  to  the  pay  of  chief  en- 
gineer, and  brought  his  suit  to  recover  for  tiiat 
period  the  diilerence  between  the  pay  and 
emoluments  of  a  first  assistant  engineer  and  of 
a  chief  engineer.  The  court  of  dafinsdismteed 
hia  petition,  and  he  appealed. 
J6*.  Charles  F.  aenjamiiit  for  appellant 
Mr.  John  €NM>det  SoUdtor-Qen,,  for  ap- 
pellee. 

Mr,  Jtfft^  Woods  delivered  the  <^iinion  of 
the  court: 

It  appears  from  the  flndings  of  the  conit  of 
claims  that  from  October  25, 1808,  to  July  4, 
1880.  thero  was  no  vacancy  in  the  grade  of 
chief  engineer  to  which  the  appellant  ooald 
have  been  promoted  even  had  he  been  exam- 
ined and  found  qualified.  His  podticm  in  this 
suit  Is,  therefore,  that  he  Is  entitled  to  the  pay 
of  an  office  for  a  period  during  which  he  did 
not  hold  and  was  not  entitled  to  hold  It,  and 
did  not  perform  its  duties.  He  inslBts  that  as 
soon  as  he  had  performed  two  yean'  service  at 
sea  he  had  a  right  to  be  examined  for  pnuno- 
tion;  and  when  examined  and  promoted  nearly 
eleven  years  afterwards,  was  entitled  to  the 
pay  of  the  grade  to  which  he  was  promoted 
from  the  time  when  his  two  years'  service  at 
sea  was  completed.  The  law  to  support  such 
a  claim  diould  be  dear. 

If  the  appellant  is  entitled  to  any  of  the  in- 
creased pay  claimed,  the  time  for  which  it 
should  be  computed  is  cut  short  by  the  Act  of 
June  22, 1874,  the  first  section  of  which  is  as 
follows:  "That  on  and  after  the  passage  of  this 
Act  any  <Mcer  of  the  navy  who  may  be  pro- 
moted in  course  to  fill  a  vacancy  In  the  next 
higher  grade,  shall  be  entitled  touie  pay  of  the 
grade  to  which  promoted  from  the  date  he 
takes  rank  therein,  if  it  be  subeegpent  to  the 
vacancy  he  is  appointed  to  fllL"    This  section 
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cMyeiiti  off  by  implication  any  increase  of 
pi^imtfl  promotion.  So  that,  if  it  be  conceded 
litf  the  aectbn  could  not  have  any  retroacliye 
dtet,  it  tt  least  limits  the  right  of  the  appel- 
hot  to  iny  increase  of  pay  to  the  period  be- 
tvMD  October  26, 1868,  when  his  two  years' 
istioe  it  lea  was  completed,  and  the  passage 
ofOeAct. 
Tk  claim  of  the  appellant  to  the  increased 
i  piyiibMed  on  section  16  of  the  Act  of  Joly 
U^  ]m,  entitled  "An  Act  to  Establish  and 
EqpHie  the  Grade  of  Line  Officers  of  the 
Cntod  States  Navy/'  (chap.  188, 12  Stat  at  L. 
SM|  vhkh  prarides:  ^*That  wheneTer  any  of • 
to  of  the  navy  of  a  class  subject  by  law  or 
Beplatioo  to  examination  before  promotion  to 

•  mAa  gnde  shall  have  been  absent  on  duty 
I     It  the  thne  when  he  should  have  been  exam- 

W,  tod  shall  hATB  been  found  qualified  at  a 
atsequent  examination,  the  increased  rate  of 
pqrto which  he  maybe  entitled  shall  beal- 
BWfd  to  him  from  the  date  when  he  would 
ksteieceiTed  it  had  he  been  found  qualified  at 
tfe  thM  his  examination  should  haye  taken 
fhee.* 

lV5avT  B^nlationa  in  force  in  1867  pro- 
vided as  follows: 

**8ection  264.  Candidates  for  promotion  to 
Ac  gnde  of  chief  engineer  must  haye  served  at 
kM  two  yean  at  sea  as  first  assistant  engineers 

•  board  a  Daval  steamer." 
b  ii  dear,  upon  the  face  of  this  statute  and 

mbtioo,  that  the  appellant  has  not  main- 
mdhiBsoit.  He  does  not  aver  in  his  petition, 
■d  it  liDol  found  by  the  court  of  claims,  "that 
k  was  absent  oq  duty  at  the  time  when  he 
Asaftd  haie  been  axammed."    Neither  does  it 

rvibst  at  any  time  after  the  expiration  of 
two  years'  service  at  sea,  on  October  25, 
IW.  down  to  the  time  of  his  examination  on 
<^ek>ber  11, 1860,  be  was  absent  on  duty.  Even, 
toefoR,  upon  his  own  construction  of  the 
he  does  not  bring  himself  within  its 
as  OQS  entitled  to  the  pay  which  he  sues 


^ 


^t  we  sn  of  opinion  that  it  is  an  unwar- 

tMad  cwftroction  of  the  statute  and  regula- 

Ijastoholdtiiat,  as  soon  as  a  first  assistant  en- 

|h«  has  serv«d  two  years  at  sea  on  board  a 

anal  nemer,  he  is  entitled  as  a  matter  of  right 

I    tosslBBediate  examination,  whether  there  is 

•^natj  in  the  next  higlier  grade  to  which  he 

be  promoted  or  not;  aiMl  if  his  examina- 

iiddayed  by  his  absence  on  duty  he  can, 

t  iTainiwed  and  promoted,  demand  Uie 

Bel s  eUef  *"g***^*«'  from  the  time  when  he 
wtnpieled  ms  two  years'  service  at  sea. 
¥(  ttu  the  kw  was  properly  construed  by  Mr. 

SV<i^  SecnCuT  of  the  Navy,  in  his  letter  of 
13. 18S4,  to  the  Fourtii  Auditor,  in  which  he 
"Thcine  wamj  be  some  obscurity  in  the 
*«■«  ^  te  sixteenth  section  of  the  Act  of 
^%l(l8il;  bat  the  evident  and  sole  purpose 
*  ■iiswiato  prevent  an  officer  from  bdne 
*^'«I  by  abaenoc  on  duty  of  the  increased 

R«Mch  promodoQ  would  have  given  him." 
Av  words,  Uke  meaning  of  the  law  is  that 
*■  sfleer  is  delayed  in  his  promotion  because 
examined,  and  his  examination 
ilsiayed  by  his  absence  on  dutr,  he 
^   JB  promoled,  have  the  increased  pay 
*f»isw  grade,  to  htf^ia  from  the  time  wnen 
^ oialMtioQ shoaklhave  taken  place. 


Under  the  law  and  the  rejonilations  a  first  ns* 
slstant  engineer  became  eligiole  to  examination 
for  promotion  when  he  had  served  two  years 
at  sea  upon  a  naval  steamer.  But  he  was  mere- 
ly eligible.  He  was  not  entitied  to  bo  examined 
until  .his  turn  for  promotion  had  arrivod,  or 
was  near  at  hand.  In  no  event,  therefore,  could 
he  demand  that  the  increased  pay  of  his  new 
grade  should  begin  until  he  had  a  right  to  be 
examined  for  promotion. 

It  appears  ttkat  under  a  misconstruction  of 
the  law  a  practice  grew  up  in  the  navy  depart- 
ment by  which  promoted  officers  were  allowed 
the  pay  of  their  new  grade  from  the  time  when 
they  were  eligible  for  examination.  But  this 
was  corrected  by  the  Secretary  of  the  Navy  in 
1877,  who  recommended  that  the  increased  pay 
of  a  promoted  officer  should  be  allowed  only 
from  the  time  when  a  vacancy  occurred  to 
which  he  could  have  been  promoted  if  an  op- 
portunity for  examination  bad  been  given  him. 
In  our  opinion  this  recommendation  was  based 
on  a  correct  construction  of  the  statute. 

We  see  no  reason  why  a  practice  unwar- 
ranted either  by  law  or  the  regulations  of  the 
navy,  and  which  had  been  discontinued  for 
eight  years,  should  be  revived  and  given  effect 
in  this  case. 

Judgment  aMrmed, 

Tmeoopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Oourt,  U.  8. 


UNITED  STATES.  Appt,, 
e. 

JOHN  EL  WALLACE. 

(Bee  8.  a  Beporter^s,  ed.  SSfr-IOL) 

FfM  qf  eommitiioner  of  dreuit  court-— teetUmM 
847  andStSJELS, 

Under  seetkm  S47  B.  8..  a  oommiasioner  of  a  oli^ 
oult  oourt,  when  required  to  keep  a  docket  of  war- 
lanti  laBoed  and  proceedlngB  thereon,  is  entitied  to 
the  mm^  fees  allowed  to  the  derk  under  seotion 
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888  B.  8 ,  the  servloe  beinff  like  that  of  the  olerk  al- 
though the  entries  may  differ. 

[No.  988.1 
Submitted  Jan.  4, 1886.  D^ded  Jan.  18. 1886. 

A  PPEAL  from  the  Ck>urt  of  Chdms. 

Statement  by  Mr.  Jtuiiee  Matthews  i 

The  judgment  appealed  from  in  this  case  was    r«Aai 
rendered  in  favor  of  the  appellee,  who  was    t^wej 
plaintiff  below,  for  the  sum  of  $1,083,  upon 
the  following  finding  of  facts  reported  by  the 
oourt  of  claims: 

I.  The  claimant,  John  H.  Wallace,  was  a 
Commissioner  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Alabama, 
from  January  16, 1882,  to  November  28, 1888. 

n.  October  4. 1881.  the  Circuit  Court  of  the 
United  States  for  said  district,  in  coinpliance 
with  a  request  bv  the  Attorney-General, 
made  an  order  requmnff,  among  other  things, 
that  each  of  the  commissioners  of  said  oourt 
should  keep  a  docket,  in  which  he  should 
enter  on  tne  day  the  transaction  should 
occur  tlie  issuance  of  each  warrant,  the  name 
of  the  person  upon  whose  complaint  and  re- 
quest the  same  was  inued,  the  nature  of  the 
offense,  and  the  name  of  the  officer  to  whom 
the  warrant  was  delivered  for  service,  together 
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with  the  proceedings  hud  under  said  warrant, 
[300]  Qiat  there  should  also  be  entered  therein  the 
names  of  the  witnesses  present  and  examined 
anci  theb  fees;  the  name  of  the  ^ruard,  if  any, 
and  his  lees;  and  also  the  marshal^s  and  deputy 
marshal's  fees,  together  with  the  mil^e  and 
expenses  allowed  by  law;  and  the  sua  order 
was  continued  of  force. 

m.  From  the  said  January  16, 1882,  to  No- 
vember 22,  1888,  petitioner,  as  such  commis- 
sioner, issued  warrants  in  three  hundred  and 
sevens-six  cases,  in  three  himdred  and  twenty- 
ei^ht  of  which  issue  was  Joined  and  testimony 
talen,  and  in  forty-eight  A  which  issue  was  not 
Joined,  the  defendant  was  discharged,  and  no 
testimony  taken;  and  he  duly  made  his  docket 
entries  in  each  and  in  all  of  said  cases  as  re- 
quired by  said  order. 

lY.  ms  acooimts  for  fees  for  keeping  said 
docket  were  duly  rerlfied  by  oath  and  presented 
to  the  said  court,  in  preeence  of  the  mstrict  at- 
torney, and  approvea  by  the  court;  and  an  or- 
der approyfng  the  same  as  being  in  accordance 
to  law  and  Jtut,  duly  entered  upon  the  records 
of  the  said  court  In  said  accounts,  as  approved 
by  the  court,  he  was  allowed  a  fee  of  $8  in 
each  case  where  issue  was  Joined  and  testimony 
takoi,  and  $1  where  issue  was  not  Joined  and 
the  defendant  was  discharged. 

y.  His  accounts  therefor  were  duly  presented 
for  payment  to  the  accounting  officers  of  the 
Treasury,  together  with  the  order  of  court  ap- 
provinjf  the  same,  and  payment  thereof  was 
refusea  l^  thooA. 

Mr,  John  Goode*  Solieitar-Oen,,  for  appel- 
lant 

MtMtn,  Charles  C*  Lancaster  and 
Charles  E.  Mayer,  for  appellee. 

[39CJ  Mr.  Justiee  Matthews  delivered  the  opin- 
ion qC  the  court: 

It  is  provided  in  section  847  R.  S.  regulating 
the  fees  of  commissioners: 

"  For  issuing  any  warrant  or  writ,  and  for 
any  other  service,  Uie  same  compensation  as  is 
allowed  to  clerks  for  like  services." 

Section  828  R  S.  provides  that  the  clerk  be 
[400J     allowed: 

"For  making  dockets  and  indexes,  taxing 
costs,  and  all  other  services  on  the  trial  or  ar- 
gument of  a  cause  where  issue  is  Joined  and 
testimony  given,  $8." 

And,  "For  making  dockets  and  indexes,  tax- 
ing costs  and  and  other  services  in  a  cause  which 
is  dismissed  or  discontinued,  or  where  Judg- 
ment or  decree  is  mode  without  issue,  $1." 

It  was  not  disputed  by  the  accounting  officers 
of  I  he  Treasury  Department  nor  by  the  Solicitor- 
Geneml  in  argument,  that  the  commissioner  was 
legally  bouudunder  the  order  of  the  circuit  court 
to  render  the  services  charged  for  in  keeping  the 
dockets  required,  nor  that  he  is  entitled  to  com- 
pensation therefor.  But  it  is  insisted  that  he 
onght  not  to  be  allowed  the  compensation  de- 
manded, because  the  services  rendered  in  keep- 
ing his  docket  are  not  in  all  particulars  like  serv- 
ices to  those  rendered  by  clerks  in  keeping 
dockets,  and  that,  consequently,  his  compensa- 
tion is  fully  covered  by  paragraph  8  of  section 
828,  whid^  allows  for  making  entries  "for  each 
folio,  fifteen  cents.** 

G7G 


This  view  is  met  by  the  court  of  clalniB  in 
the  following  extract  from  its  opinion: 

"  The  i^irase  '  like  services '  does  not  neces- 
sarily mean  ideiitical  with;  for  by  such  a  con* 
struction  the  compensation  allowed  to  commis- 
sioner 'for  any  other  service'  would  be  de- 
feated because  of  the  subject  matter  of  the 
duties  of  the  commissioner  and  the  clerk  be- 
ing somewhat  different;  but  the  statute  must 
receive  a  reasonable  construction,  and  where 
the  service  of  the  clerk  bears  a  substantial 
resemblance  to  the  duty  performed  by  the  com- 
missioner, then,  under  section  847,  the  commis- 
sioner would  be  entitled  to  the  compensation 
allowed  by  law  to  the  derk,  it  being  in  l^al 
substance  a  *  like  service.* " 

The  compensation  of  fifteen  cents  for  each 
folio,  supposed  to  embrace  this  service*  Is  given 
"  for  entering  any  return,  rule,  order,  continu- 
ance,^ Judgment,  decree  or  recognizance,  or 
drawing  any  bond,  or  making  any  record  cer- 
tificate, return  or  report."  Clearly,  this  service 
has  no  likeness  to  that  of  keeping  a  docket; 
while  the  keeping  of  a  docket  by  Sie  commis- 
sioner is  a  like  service  to  the  keepng  of  a  docket 
by  the  derk,  although  the  docket  entries  to  be 
made  by  eadi  may  mffer. 

I^  judgment  qf  ths  Court  pf  Clatms  is  qf- 
firmed, 

Trae  copy.   Test: 

James  H.  McKenney,  Ctork,  Sup.  €JL,  U«  & 


Bt  Partei' 

In  the  Matter  of  the  PBTmoH   of    Lu   D. 
BROWN  aub  LEAKDER  H0LM£8.  IV 

tiUon&r9. 

(See  8.  C  Beporter^  ed.  lOU  101) 
Handamua— ^ri«(f»c<io9k 

L  irandamut  lies  to  compel  a  oowi  to  take  iurto- 
diction  in  a  proper  caae«  but  not  to  control  Ha  a%^ 
oreticm* 

2,  A  judgment  ef  an  inferior  court,  dlsmhginga 
case  for  want  of  cue  proeeoulion,  can  only  be  Te> 
viewed  by  this  court  by  writ  of  error  or  appeal. 

[Original.] 
SubmiUedJan,  1S.188S.  Dedd^Jan.  IS,  1886. 

ON  motion  for  leave  to  file  petition  for  m  writ 
of  mandamtu. 

On  July  10,  1884,  the  petitionero  commenced 
an  action  of  ejectment  against  one  William 
Rank,  in  the  District  Court  of  the  Second  Ju- 
dicial District  of  Washington  Territory,  to  i^ 
cover  sixty-four  acres  of  land.  The  court  bav- 
ing  overruled  their  demurrer  to  the  defendant's 
answer,  the  plaintiflfs  appealed  to  the  supreme 
court  of  the  Territory.  That  court  sustained  a 
motion  to  dismiss  the  appeal,  upon  the  ground 
that  the  action  was  at  law  and  could  only  be 
exunined  on  writ  of  error  upon  a  proper  as- 
si^ment  of  errors  under  the  rules  of  tbe  court. 

The  petitioners  now  pray  that  a  peremptory 
mandamus  may  issue,  oirected  to  the  Supreme 
Court  of  Washington  Territory  and  to  tihe  Jus- 
tices thereof,  commanding  them  to  set  aside  the 
order  dismissing  said  appeal  and  to  reinatate 
said  appeal  and  hear  ana  decide  said  cause  on 
its  merits. 

lie  V. ». 


IS85.     JJmon  P.  R.  Co.  v.  Unttbd  States.    United  States  t.  liAXAB.    403-404;  428-4t7 


Mr.  Tj— ndw  Holmes»  for  petitioners,  in 
nfpofft  of  motion. 

Jfr.  OU^  JtuUeeWmSt^  deliTered  the  opin- 
io of  tbe  court: 

7%tt  mt4Hm  i$  denied.  According  to  the  pe- 
tftioo,  the  court  entertained  Junsdiction  of  the 
bat  dismissed  it  for  want  of  due  prose- 
that  is  to  say,  because  errors  liad  not 
Bgned  in  accordance  with  the  rules  of 
pnctfee  applicable  to  the  form  of  the  action. 
This  is  a  lingment  which  can  only  be  reviewed 
^  wiftoc  enor  or  appeal,  as  the  case  mav  be. 
Mamdmmm%  lies  to  compel  a  court  to  take  juris- 
dictioB  in  a  moper  case,  but  not  to  control  its 
ikcn^km.  while  acting  within  its  jurisdiction. 
Tkis  rale  is  elementary.  Bis  parte  Morgan, 
aait  Its,  and  cases  dtecL 
oo|»7.   Tert: 

H.  MoKeone J,  Olerk«  Sup.  Oourt,  U.  8. 
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UHIOn  PACIFIC  RAILWAY  COM- 

PANT.  Appt,, 

t, 

UNITED  STATES. 
8w  a  BeporC6r*8  ed.  I0»-40U 


eq>peal  flram  court  of  eUUfM^ 
record. 


.  jd  uipaal  from  the  oomt  of  olaliiis 
of  Dm  at  the  llzst  trial  and  the  orlfftnal 
amomVwl  petition  bayinff  been  substi- 
tor«  fonn  no  part  of  the  record. 
[No.   1084.1 
fciarfffwf  Ja^  n,  JS86.  DcddedJan.  28, 1886. 

APPEAL  from  the  Court  of  Claims. 
On  moCkm  for  a  writ  of  certiorari, 
ma  cam  was  commenced  in  the  court  below 
Ij  three  disdnct  petitions.  This  courthaving, 
ca  a  former  appeal,  reversed  a  judgment  against 
ifce  CoauMOT  in  one  of  the  cases,  Unicn  Pa- 
oftR^R,  do,  ▼.  U.  8„  Bk.  26,  884,the7were 
fi— Jlflilfrt  and  an  amended  petition  filed  as  a 
^MfMH  for  the  original  petitions.  The 
er^ginal  petftfon  in  the  case,  which  washereon 
oaer  ^^paal,  set  forth  as  an  exhibit  a 
letter  to  the  Postmaster-General;  and 
of  fact  on  the  first  trial  referred  to 
I  forming  a  part  of  the  petition. 
not  made  a  part  of  the  amended 
DOT  referred  to  in  the  findings  of  fact 
ca  the  sseood  tviaL 

The  appeDant  now  prays  that  the  findings  of 
fact  ottttM  first  trial,  and  particularly  the  said 
r,  be  copaJdeied  a  part  of  the  record  on  this 
and  that,  if  necessary,  a  writ  of  cer- 
iflHie  QDoer  Rule  14  to  the  court  of 
re<mlilng  the  transmission  of  said  find- 
*;  uid  that  under  Rule  80,  the  mo- 
filed  at  this  term  by  the  appel- 
finding  of  facts  by  said  court, 
of  this  court  thereon,  be  reheard, 
r.  in  order  to  make  said  letter  a  put 

oethis^peaL  

F.  DOloa,  J  H.  THlsoa 
for  appellant. 

to  SotieHar-Oem.,  for  ap- 


Mr.  CMtfJuitice  Waite  delivered  the  opin- 
ion of  the  court: 

This  motion  i$  denied.  The  findings  of  fact 
on  the  first  trial  in  the  court  of  claims  have  not, 
under  our  rules,  any  place  in  this  record.  Those 
findings  were  set  aside  when  the  judgment 
thereon  was  reversed  and  the  cause  remanded 
for  a  new  trial.  On  this  appeal  we  consider 
only  the  findings  at  the  secona  trial. 

The  original  petition  filed  in  the  court  of 
claims  contained  by  reference  the  letter  of  Sep- 
tember 1, 1876.  In  the  amended  petition,  on 
which  the  lost  trial  was  had,  this  letter  was 
omitted.  It  is  not.  therefore,  any  part  of  the 
record  on  this  appeal  We  decioed  on  the 
former  motion,  to  send  the  case  back  for  further 
findings,  that  it  could  not  now  be  brought  here 
as  part  of  the  evidence,  and  that  it  was  not  the 
proper  subject  of  a  special  finding.  We  see  no 
reason  to  reconsider  that  decision. 
True  copy.    Tert: 

James  H.  McKenney,  Cleric,  Sup.  Court,  U.  S. 


UNITED  STATES,  «?  rel.  Robert  Car 
RICK,  Plff.  in  Err. 

V. 

LUCIUS  Q.  C.  LAMAR,  Secretary  of  the 

Interior. 

(See  8.  C.  Reporter's  ed.  423^427.) 

Mandamus-HTon^ro^  ofptMie  offleers  in  matten 

of  diccretion, 

L  In  matten  which  require  the  exercise  of  judjr- 
ment  and  consideration  by  an  executive  officer  of 
the  government,  or  which  are  dependent  upon  hk 
discretion,  no  rule  for  a  mandamut  to  control  hit 
action  will  issue. 

2.  Whether  Arsenal  Island,  situated  in  the  Missis- 
sippi River  opposite  St.  Louis,  is  open  to  preempt 
tion  and  Mttlement,  and  should  therefore  be  sur- 
veyed, is  a  matter  of  doubt  and  within  executive 
juosment  or  discretion. 

[No.   IIW.J 
Argued  Jan.  6,  1886,    Decided  Jan,  18,  1886. 

rj  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 
Mr.  W.  WiUoii|H&bjr,  for  plaintiff  in  error. 
Mr.  John  Gooae*  SoUdtor-Gen,,  for  de- 
fendant in  error. 

Mr,  Justice  Field  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  writ  of  error 
to  the  Supreme  Court  of  the  District  of  Colum- 
bia. The  petitioner  applied  for  a  writ  of  man- 
damui  agamst  the  Secretary  of  the  Interior  to 
order  the  survey  of  Arsenal  Island,  which  is 
situated  in  the  Mississippi  River,  opposite  the 
City  of  St.  Louis.  He  represents  that  he  is  the 
head  of  a  family,  over  twentv-one  years  of  ace, 
and  a  citizen  of  the  United  States;  that  on  tne 
first  of  September,  1888,  he  made  •  settlement 
in  person  on  the  i^and;  that  it  coc^tains  about 
280  acres,  is  ten  feet  above  high  water  mark,  is 
not  subject  to  overflow,  is  suitable  for  affricult- 
ural  purpoaea,  and  subject  to  precmptfon  un- 
der the  laws  of  the  United  States;  that  he  in- 
hid)ited  and  had  improved  the  land  and  erected 
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SuFBEMB  Court  op  the  Unttbd  8tatb8. 


Oct.  Twbm, 


a  dwelling  house  thereon  for  the  purpose  of 
obtaining  a  title  thereto;  that  the  land  is  not  min- 
eral, has  not  been  reserved  by  the  Goyemment 
and  has  never  been  surveyed;  that  there  are  no 
improvements  on  it  except  such  as  have  been 
placed  by  him,  and  that  the  Qeneral  Govern- 
ment has  constructed  certain  embankments  and 
walls,  so  that  the  island  is  now  fast  and  an- 
chored, and  not  liable  to  be  changed  by  the 
action  of  the  river. 

lie  fur '  -r  states  that  in  September,  1888, 
for  the  purpose  of  obtaining  a  survey  of  the 
island,  in  order  that  he  might  avail  himself  of 
the  rights  he  had  acquireo  as  such  settler  he 
made  application,  in  writing,  according  to  the 
rules  of  the  Interior  DeparUnent,  to  the  Ck)m- 
missioner  of  the  General  Land-Office  for  such 
survey,  stating  that  the  island  had  never  been 
surveyed  by  the  Government,  and  that  he  was 
desirous  that  it  should  be  brought  into  the  mar- 
ket according  to  the  laws  of  Congress  and  the 
regulations  of  the  General  Land-Office  relating 
to  the  disposal  of  lands  embraced  in  fragment- 
ary surveys. 

He  further  states  that  upon  the  hearing  of 
the  application  it  was  claimed  by  the  City  of 
St.  Louis  that  the  island  was  formerly  known 
as  Uie  Quarantine  Island,  and  had  been  sur- 
veyed and  set  apart  to  the  city  under  the  pro- 
visions of  Acts  of  Congress  of  June  18,  lbl2, 
and  of  May  26, 1824,  idating  to  school  lands; 
but  that  in  fact  the  survey  made  was  of  an 
island  above  the  place  now  occupied  by  Arsen- 
al Island,  and  that  no  part  of  the  space  em- 
braced by  that  survey  is  now  covered  by  the 
g resent  island;  and  in  support  of  this  averment 
^ ^       e  states  that  the  report  made  to  the  Secretary 

of  the  Interior  by  the  engineer  of  the  War  De- 
partment, in  charge  of  Uie  government  works 
in  the  vidnity,  shows  that  the  island  is  not  em- 
braced within  that  survey,  and  is  the  property, 
not  of  the  City  of  St  Louis,  bat  of  the  United 
States. 

The  Commissioner  of  the  General  Land-Of- 
fice rejected  the  application,  but  transmitted  the 
papers  to  the  Secretary  of  the  Interior  for  his 
examination  and  instructions.  The  inmiediate 
predecessor  of  the  present  secretary  concurred 
with  the  commission.  Upon  the  defendant's 
accession  to  office  the  application  was  renewed 
and  rejected.  The  present  petition  was  then 
laid  before  the  Supreme  Court  of  the  District, 
which  refused  the  rule  upon  him.  To  reverse 
its  judgment  and  obtain  the  rule  prayed,  the 
case  was  brought  here. 

The  former  secretary  in  his  opinion  adverted 
to  the  drifting  character  of  the  island,  it  being 
alleged  to  have  changed  1,700  feet  from  its 
position  when  surveyed;  to  the  works  of  the 
Government  to  stay  its  drifting  and  give  it  per- 
manence; and  to  the  title  asserted  to  it  by  the 
City  of  St  Louis.  He  said  that,  even  during  the 
time  of  a  survey,  what  would  be  a  monument 
and  a  boundary  to-day  might  require  a  change 
to-morrow,  ana  that,  therefore,  as  long  as  the 
same  causes  continued  to  operate  and  make  the 
island  a  mere  moving  mass  of  alluvial  deposits, 
it  was  useless  to  establish  comers  and  monu- 
ments, which  would  be  subject  to  immediate 
obliteration. 

The  application  to  the  present  Secretary  was 
accompanied  by  evidence  tendii^  to  show  that 
the  island  was  fast  and  anchorecf;  a  review  of 
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the  previous  decision  being  sought  on  the 
alleged  ground  of  error  iu  holding  Uie  island  to 
be  a  moving  mass  of  alluvial  deposits.  The 
secretary  declined  to  review  the  decision,  and 
further  held  that  it  would  be  improper  to  order  a 
survey,  inasmuch  as  the  War  Department,  un- 
der appropriations  for  the  improvement  of  the 
river,  was  operating  upon  the  island,  and  it 
was  unknown  to  wlmt  extent  or  for  what  pur- 
pose the  Government  might  reauire  the  same 
in  connection  vdth  -the  great  pubUc  work  about 
which  it  was  engaged. 

Without  treatmg  the  matters  set  forth  in  the 
opinions  of  Uie  secretaries  as  established  facts, 
enough  appears  on  the  face  of  the  petition  to 
show  that  a  survey  could  not  properly  havo 
been  ordered,  and  that  there  was  no  error  in 
refusing  a  rule  for  a  mandamu$. 

It  appears  that,  under  Acts  of  Congress*  an 
island  situated  some  distance  above  the  site  of 
the  present  island  was  surveyed  and  set  ^[Hirt 
to  the  City  of  St  Louis.  It  is  contended  that 
the  present  ishmd  represents  the  one  surveyed; 
it  havinff  becm  carried  down  the  river  by  the 
action  of  the  current  It  certainly  would  he  a 
matter  of  doubt,  requiring  for  its  solution  mtve 
consideration,  how  far  the  title  of  the  dftj  to 
the  island  is  affected  by  this  movement.  If  any 
doubt  may  rightfully  exist  in  the  mind  of  the 
secretary  on  Ste  subject,  an  answer  is  furnished 
to  the  application  for  a  mandamv*  directing 
him  to  order  a  survey  to  facilitate  the  acqui- 
sition of  that  title  by  others. 

It  also  appears  by  the  petition  and  the  praen 
to  which  it  refers,  and  the  legishition  of  Con- 
gress, that  the  €k>vemment  Is  engaged  in 
works,  connected  with  the  improvement  of  the 
river,  to  stop  the  drifting  character  of  the  island 
and  give  it  stability  and  permanence.  Expend- 
itures largely  exceeding  any  possible  return 
from  the  Sale  of  the  island  would  seem  to  indi- 
cate that  the  Government  designs  to  appropri- 
ate it  to  special  uses,  and  not  to  open  it  to  pre> 
emption  and  settlement.  In  the  absence  of  posi- 
tive enactment  the  secretary  might,  therefore, 
properly  vdthhold  any  action  tending  to  en- 
courage a  settlement  there.  This  consideration 
alone  is  sufficient  answer  to  any  rule  for  a  wtais- 
damu$. 

It  is  settled  by  many  decisions  of  this  coort 
that  in  matters  which  rc<iuire  judgment  and 
consideration  to  be  exercised  by  an  executiTe 
officer  of  Uie  €k>vemment,  or  which  are  de- 
pendent upon  his  discretion,  no  rule  for  a  nu^n^ 
damus  to  control  his  action  wiU  issue.  It  is  oiiIt 
for  ministerial  acts,in  the  performance  of  whic^ 
no  exercise  of  judgment  or  discretion  is  re- 
quired, that  the  rule  vnll  be  mnted.  Decatur  yr. 
Paulding,  14  Pet  499  [89  U.  S.  bk.  10,  L.  ed. 
660];  United  States  v.  Guthrie,  17  How.  2Si 
[58  U.  S.  bk.  15,  L.  ed.  1021:  U,  8,  v.  Cbmr. 
6  Wall.  663  [72  U  S.  bk.  18, L.  ed.  692];  J^tch^ 
field  V.  Register  and  Receiver,  9  WalL  577  [75 
TJ  S.  bk.  19,  L.  ed.  682]. 

Within  this  principle  there  canheno  ps^ttum 
as  to  the  correctness^  the  action  of  the  Supreinm 
Court  of  the  District.    IU  judgment  ie  CJWra- 
fore  affirmed. 

True  copy.   Test:  ^    ^  .^     ^ 

James  H.  MoKenn^,  Clark,  Sop.  Oour^  fj.  g^ 
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MEN  F.  FLETCHER  akd  WILLIAM 
WS8ENBER0.  Ffft.  in  Err., 

HAMLET,  BLISS  ft  ELLIOT. 


a.  aBeporter*Bed.«Mia) 
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mdrmootd  imder  Motion  8  of  Bule  88  are 
■BboBltled  on  prlntfd  bilelii  or  arguments  af- 
Mmee  of  notice  and  brief  or  argrument. 
A  JolDt  oanae  of  action  cannot  be  remoTed  by 
ienndantB»  unikm  all  join  and  all  are  citizena 
Bierant  States  from  toe  plaintiffs.  The  loss  bj 
<tf  Iris  Tight  of  remoYal  alfoots  alL 
A  aDlt  te  a  State  Court  of  Louisiana,  begun  by 
of  ptooesi  <m  a  firm  through  one  of  its 
la  not  so  changed  in  character  as  to  make 
•uift  by  the  subsequent  service  of  process 
member  of  the  firm. 

[No.  1157.] 

Dm.  1,1886.    Decided  Jan,  18,1886. 


R  ERROR  to  theCircnit  Court  of  the  United 
itateafdrtbe  EaBtem  District  of  Lonislaiia. 
lij  defgQdants  in  error  to  dismiss  or 


as 


The  hJitoiy  And  facts  of  the  case  appear  in 
fteofnniooof  the  court 

Mr.  B.  F.  Fonnaii*  for  defendants  in  error, 
k  npport  of  motion: 

The  application  to  remoTe  was  not  made  at 
ftt  which  the  cause  could  have 


BMiU  T.  CZar*,108  U.  S.  606  (Bk.  26.  L.6d. 

PuUmmn  Palaee  Oar  Oo.  t.  Speck,  and 

▼.  i£ir<fty,  118  U.  a  87,  743  (Bk.  28. 

1150). 
on  be  DO  remoTil  after  a  hearing  on 


JOy  ▼.  JMt,  111  IT.  &  472  and  Scharf  ▼. 
Urn.  US  U.  8.  711  (Bk.  28^  L.  ed.  491,  825.) 

iJlof  the  defendants  must  join  in  the  re- 
■Dfil  mA  nnore  the  whoie  suit. 

CWsilirs  ▼.  BoUand,  11  Fed.  Rep.  209;  Bar- 
«VT.  LaAam  and  Blake  v.  MeEim,  108  U.  S. 
W,tt8(nL26,  L.ed.514,568);  Girardeyy. 
JbM,  S  Woods,  408. 

ne  rfglit  of  remofal  is  given  to  plaintiffs  or 
MendaBfes  coQectiTelT. 

Lmimiae  SN.R&.Co.y.  Ide,  and  Pirie 
r.  fmm,  {mmU,  08,  881). 

~S«  Famup  and  Ernest  B. 
for  plaintiffs  in  error,  eonira. 

Mr.  Ckitf  Ju^Uee  Wmiie  delivered  the  opin- 
tai  of  the  court: 

TUi  it  e  writ  of  error  brought  under  section 
S«tf  te  Act  of  March  8,  1875718  Stat  at  L. 
Oti,  chepc  187«  for  the  review  of  an  order  of 
eourt  remanding  a  case  which  bad 
~  from  a  state  court.  It  has  been 
er  Rule  82,  and  is  now  for  hear- 
«■  llB  Bstits.  In  submitting  the  case  the 
In  error  treat  the  rule  as  thourh  it 
e  nodon  to  dismiss  or  affirm.  Such 
proper  practice.  Cases  advanced 
S  of  Rule  82  are  to  be  submitted 
to  dismiss  under  Rule  6;  that  is  to 
m§,  en  prfailed  Mefs  or  arguments  after  8e]> 
^t  el  nodee  and  brief  or  argument,  as  re- 
lani  bj  aectkni  4,  Rule  6. 

TW  facta  are  these:  Hamlet,  BUss  &  Elliot, 
^teea  %A  A*****"^.  brought  suit  in  the  Civil 


District  Ck>urt  of  the  Parish  of  Orleans,  on  the 
17th  of  March,  1888,  against  the  commercial 
firm  of  Fletcher.  Wesenber^  &  CJo.,  doing 
business  in  New  Orleans,  Louisiana,  and  com- 
posed of  John  F.  Fletcher,  Thomas  O'Conner, 
William  Wesenberg  and  George  M.  Fletcher. 
Service  of  citation  was  made  on  the  firm  and 
William  Wesenberg  through  Wesenberg  in 
person,  April  6, 1888.  This  was  good  service 
on  the  firm,  and  according  to  the  laws  of 
Louisiana  a  Judgment  in  the  action  would  bind 
Wesenberg  personally,  and  the  assets  of  the 
firm  and  of  the  other  members  of  the  firm  in 
Louisiana.  On  the  6th  of  April  Wesenberg 
appeared  and  filed  exceptions  to  the  petition  on 
ms  own  behalf  and  on  behalf  of  the  firm. 
These  exceptions,  which  involved  the  merits  of 
the  case,  were  sustained  in  the  district  court 
April  17, 1888,  but  on  appeal  to  the  supreme 
court  the  Judgment  of  the  district  court  was 
reversed,  and  the  cause  remanded  for  further 
proceedings.  Wesenberg  then  filed  an  answer 
for  himseu  and  for  the  firm.  May  22,  1884. 
On  the  4th  of  June,  1884,  process  was  Issued 
and  served  on  John  F.  Fletcher.  The  effect 
of  this  was  to  bring  Fletcher  into  the  suit  so  a^ 
to  bind  him  personally  by  a  Judgment  in  the 
action  as  well  as  his  property  in  I^uisiana.  On 
the  17th  of  June  Fletcher  filed  exceptions  indi- 
vidually and  on  behalf  of  the  firm.  These  ex- 
ceptions were  referred  to  the  merits  November 
28,  1884,  and  Fletcher  then  filed  his  answer. 
The  case  was  set  down  for  trial  December  4, 
1884,  but  not  being  reached  was  ordered  to  be 
continued  until  the  next  Jury  term. 

A  term  of  the  court  began  on  the  first  Mon- 
day in  November,  1884,  and  it  continued  until 
the  third  Monday  in  Jiily,  1885.  For  conven- 
ience, different  weeks  in  the  term  were  set  apart 
for  Jury  trials.  These  weeks,  occurring  at  in- 
tervals during  the  term,  were  often  referred  to 
as  jury  terms. 

On  the  5th  of  February.  1885,  Wesenberg 
and  John  F.  Fletcher  Joined  in  a  ];>etition  for 
the  removal  of  the  suit  to  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiiuia,  on  the  ground  that  they  were  citizens 
of  Tennessee  and  the  plaintiffs  citizens  of  Ala- 
bama, and  that  the  suit  involved  a  controversy 
wholly  between  citizens  of  different  States. 
When  the  case  was  entered  in  the  circuit  court 
it  was  remanded.  To  reverse  that  order  this 
writ  of  error  was  brought. 

It  is  conceded  that  the  suit  was  not  removable 
when  the  petition  for  removal  was  filed,  unless 
the  service  of  process  on  Fletcher  on  the  4th  of 
June  so  changed  Uie  character  of  the  litigation 
as  to  make  it  substantially  a  new  suit  begun 
that  day.  In  our  opinion  such  was  not  the  ef- 
fect of  the  new  process.  The  suit  was  begun 
when  process  was  served  on  Wesenbere  and  the 
firm.  If  judgment  had  been  rendered  against 
the  defendants  at  any  time  after  that  it  could 
have  been  enforced  against  Wesenberg  person- 
ally and  against  all  the  property  of  the  firm 
and  of  the  individual  partners  in  Louisiana. 
The  cause  of  action  is  ^int  There  is  no  sep- 
arable controversy  in  the  case.  There  can  be 
no  removal  by  the  defendants  unless  thev  all 
Join  and  all  are  citizens  of  different  States  from 
the  plaintiffs.  Con  f  esftedl  v  Wesenberg  lost  his 
ri^rht  to  a  removal  bv  failing  to  make  the  ap- 
plication in  time,  and  as  Fletcher  cannot  take 
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the  caae  from  the  state  court  unless  Wesenberg 
Joins  with  him,  it  follows  that  he  is  subjected 
to  VVesen  berg's  disability. 

The  order  to  remand  i$  affirmed. 
True  copy.   Test:  ^  ^ 

James  H.  MoKenney,  aerk,8iipbGourt,  U.  & 


JAMES  GIBBONS,  Appt., 

V, 

DISTRICT  OF  COLUMBIA 

(See  8w  0.  Reporter's  ed.  40i-408.) 

Church  property— exemption  €f,  from  taxatum 
in  Dietriet  of  Mumbia—poioer  of  Congreee, 

1.  Lands  owned  by  a  religious  corporation  or  so- 
ciety In  the  Distarlot  of  Columbia,  which  are  neither 
actually  occupied  for  a  church  building  nor  reason- 
ably needed  and  actually  used  for  the  convenient 
enjoyment  of  such  bulldinfl:  as  a  church,  are  not 
exempt  from  taxation  whether  used  for  any  other 
purpose  or  not. 

2.  In  the  exercise  of  Its  power  to  k^vy  taxes  in  the 
District  of  Columbia  for  District  purposes.  Con- 
gress may  exempt  certain  olnmon  of  property  fro& 
taxation  or  tax  them  at  different  rates. 

[No.  1148.1 
Submitted  Dec.  21, 1886.  Dedded  Jan.  18, 1886. 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 

The  history  and  facts  of  the  caae  appear  in 
the  opinion  of  the  court. 

Mr.  M.  F*  Morris,  for  appellant: 

The  property  in  question  was  church  T»rop- 
erty ,  such  as  was  intended  to  be  exempted,  and 
was  in  fact  exempted  from  taxation  by  the  Act 
of  June  17, 1870.  Until  1881  it  was  necessarily 
used  for  church  purposes,  and  could  not  l^ai- 
ly  have  been  used  for  anything  else;  and  until 
1874  the  municipality  acquieS^d  in  the  pro- 
priety of  that  use. 

Parker  y.  Bedftdd,  10  Conn.  401;  New  Haven 
y.  Sheffield,  80  Conn.  160;  Bvington  v.  Wood,  12 
la.  17;  Hoboken  y.  fi^mn.  48N.  J.  L.  146;  Mul- 
roy  V.  Churchman,  53  la.  288;  Appeal  Tax  Court 
y.  St.  Petere,  SOMd.  821;  Mass.  Hospital  y.  Som- 
merciUe,  101  Mass.  810. 

An  assessment  once  made  cannot  be  increased 
without  some  notice  to  the  owner  of  Uie  prop- 
erty. 

Cooley,  Taxn.  541,  547;  Cleghom  y.  PosOe^ 
wite.  48  m.  428;  Darhng  y.  Gunn,  50  111.  424. 

A  parity  of  reasoning  requires  that  property 
exempted  from  taxation  shall  not  be  assessed 
for  taxes  without  some  notice  to  the  owner. 

Mr.  A*  G*  Riddle,  for  appellee. 

Mr.  Justice  Graj  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  dismissing  a 
bill  in  eauity  hj  the  Roman  Catholic  Arch- 
bishop of  the  Diocese  of  Baltimore,  of  which 
the  District  of  Columbia  is  a  part,  to  clear  the 
title  of  lots  numbered  86  to  46  inclusive  (being 


the  lots  formerly  numbered  5, 6  and  7),  In  square 
876  in  the  City  of  Washington,  from  »  cloud 
created  by  the  assessment  and  sale  thereof  for 
taxes  amoilnting,  with  interest,  to  more  than 
$5,000. 

The  caae  was  heard  upon  the  bill,  answer,  a 
general  replication,  and  tne  deposition  of  the  paa- 
tor  of  St  Patrick's  Church,  from  which  the 
facts  appeared  to  be  as  foUows: 

The  lots  in  question  front  south  on  F  Street 
about  170  feet,  and  have  a  depth  varying  from 
about  08  feet  to  about  114  leet  They  were 
conveyed  by  Anthony  CafiTray  in  1804  to  the 
Roman  Catholic  Bisnop  of  Baltimore  in  fee 
''for  the  use  of  the  Roman  Catholic  congrenr 
tion  worshiping  in thephioe called 8t  Patridc'e 
Church  in  the  City  of  Washington;"  and  th^ooe- 
forward  until  1870  were  occupied  by  the  old 
St  Patrick's  Church.  During  that  period  the 
church  enclosure  included  about  one  half  of 


^(yrm.—Taxatiofk-exempiUmfrom^  of  church  prop 
erty. 

Ooinpare  St.  Mary's  Church  v.  Tripp,  14  R.  L,  307; 
Brie  Go.  Oomrs.  v.  Bishop,  18  Phila., oOO:  Bnaut  v. 
MoOulre,  86  La.  Ann.,  804;  f .  M.  G.  A.  v.  Donohugh, 
18  PhlhiM  12 :  People  v.  Brooklyn  Aasewom,  27  Hun, 
560 ;  Preebyterian  Theo.  Bern.  v.  People,  lul  IlL,  S78 ; 
Fort  Dea  Moines  Lodge  v.  Polk  County,  66  la..  34. 
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square  876,  bounded  south  by  F  Street, 
by  Tenth  Street,  and  north  by  G  Street.  In 
1870  the  old  church  building  was  found  to  he 
unsafe,  and  in  1873  it  was  taken  down.  Since 
1870  and  pending  the  completion  of  a  nevr 
churdi,  now  in  process  of  erection,  the  con^re- 

Sation  has  worahiped  in  Carroll  HaU  on  O 
treet,  within  the  same  half  souare,  and  sep- 
arated from  the  lots  in  question  oy  a  thirTcr  foot 
passage  way.  The  new  church  fronts  on  jTeoth 
Street,  witii  a  strip  of  open  ground  about 
thirty-five  feet  wide  on  its  south  side  and  in  the 
rear  for  light  and  Tentilation,  all  to  the  noith 
of  the  lots  in  question.  Tlie  reason  for  00 
pladng  the  church,  instead  of  putting^  it  fxk  tbe 
middle  of  the  inclosure,  was  to  enable  a  rertenue 
to  be  derived  from  the  sale  or  leaseof  theae  lots 
to  pay  ofP  the  church  debt  incurred  in  haOdin^, 
ana  it  was  not  necessary  for  the  enfoymeot  of 
the  church  that  these  lots  should  remain  Tacai 
In  February,  1881,  the  plaintiff  obtained 
cree  in  equity,  authorizing  him  to  sell  on 
wise  dispose  of  these  lots,  and  to  appl  v  thte 
proceeds  to  the  completion  of  the  new  chuxch 
building;  and  about  that  time  he  made  1^ 
thereof  for  twenty-five  years  to  private 

From  1804  until  June  80, 1875,  no  ta  

assessed  on  Uiese  lots.    Afterwards  untQ  June 
80,  1880,  they  were  annually  assessed  for 
and  sold  for  noni)ayment  thereof.    The 
taxes  since  that  time  have  been  paid. 

The  only  matter  in  contest  is  the  ▼aliditj-  of 
the  taxes  assessaed  upon  the  lots  <m  F  SUeet  for 
the  five  years  between  June  80, 1875,  and  June 
80, 1880,  under  the  annual  Acts  of  Conn^ess  of 
March  3,  1875,  chap.  182,  and  Jtily  12,  l»7o^ 
chap.  180,  and  the  permanent  Act  of  liaroli  8* 
1877,  chap.  117,  authorizing  the  levy  of  faTga 
for  the  support  of  the  government  of  the  I>ia- 
trict  of  Columbia,  the  material  proviaions  oC 
which  are  as  follows: 

The  eighth  section  of  each  of  theae  atatutea 
exempts  rrom  taxation  houses  for  the  reforma- 
tion of  offenders,  almshouses,  buildinga  dewoted 
to  art  or  belonging  to  Institutions  of  iMirelv 
public  charity,  church  buildings,  and  grovuKii 
actually  occupied  by  such  buildinga^  ^ 
to  improve  the  condition  of  seamen 
diers,  fr je  public  Iftnry  taOdings,  and 
ter^es. 

The  Act  Ga  1876  adds:  "Thel&adsorinxnuMli 
appurtenant  to  any  said  house  or  building  ac 
far  as  reasonably  needed  and  actually  oaed  *f  01 
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tka  ooBTenieat  enjoyment  of  any  said  house  or 
imMMw^gm  for  itf  legitimate  purpose  and  no 
ocher;  fiat  if  any  portion  of  any  said  building, 
houe.  grounds  or  cemetery,  so  in  terms  ex- 
eepledyls  used  to  secure  a  rent  orincome  or  for 
loy  boiiDeM  purpose,  sudi  portion  of  the  same 
or  a  sum  equal  ta  value  to  such  portion,  shall 
be  t^nd  a^inst  the  owner  of  said  building  or 
poGnda."    18  Stat  at  L.  608. 

The  Acts  of  1876  and  1877  substitute  for  this 
m^MAw%  a  provision  to  the  same  effect,  though 
fifflering  somewhat  in  form,  as  follows:  "But 
if  any  portion  of  any  such  building,  house, 
ds  or  cemetery,  so  in  terms  excepted,  is 
than  is  reasonably  needed  (in  the  Act  of 

-"abac^utelv  required,"  in  the  Act  of 

1877)  and  actually  used  for  its  legitimate  pur- 
pose and  none  otlier,  or  is  used  to  secure  a  rent 
or  ineonie,  or  for  any  businesB  putpose,  such 
portkm  of  the  same,  or  a  sum  equal  in  value  to 
such  portion,  shall  be  taxed  agidnst  the  owner  of 
■id  bnOding  or  grounds."    19  Btat.  at  L.  85, 


i 


Upon  the  construction  most  favorable  to  the 
sppdiant,  these  statutes  exempt  nothing  from 
♦•^^♦V*^  beyond  church  buildines  and  grounds 
sctoany  oocufrfed  for  such  buildings,  and  the 
hHDds  or  grounds  appurtenant  to  any  such 
bsilifiiig,  so  far  as  reasonably  needed  and  ac- 
tiBl^  md  for  its  convenient  enjoyment  for  its 
legTOnate  purpose.  Even  parts  of  tbe  exempted 
^'H  boHdings  and  lands,  if  usee}  to  secure  a  rent  or 
JDcoine,  or  for  anv  business  purpose,  are  tax- 
sbk.  Bat  land  which  is  neither  actutdly  occu- 
pied  for  »  church  building,  nor  reasonably 
needed  and  actually  used  for  the  convenient 
M^ojinent  of  the  building  as  a  church,  is  not 
diempc  from  taxation,  whether  it  is  used  for 
nyocher  purpose  or  not 

We  are  not  disposed  to  deny  that  grounds 
kfl  open  around  a  church,  not  merely  to  admit 
fight  and  air,  but  also  to  add  to  its  beauty  and 
•ttraethrenees,  mav,  if  not  used  or  intended  to 
be  wed  for  any  other  purpose,  be  exempt  from 
tgratinn  under  these  statutes. 

Bat  upon  the  uncontroverted  facts  of  the 
present  case,  it  was  not  only  unnecessary  for 
ibt  csJqynMDt  of  the  church  that  the  F  Street 
lots  ihoold  remain  vacant;  but  the  very  reason 
for  phring  the  diurch  to  the  northward  of  these 
Meftd  o#  puttinff  it  in  the  middle  of  the 
land  controUea  by  the  ecclesiastical  au- 
to enable  a  revenue  to  be  derived 
tnm  tlw  lease  or  sale  of  tiiese  lots.    Under  sudi 

these  lots  were  not  exempt  from 
.  even  before  they  had  been  actuidly 


Tbe  oMectkm,  taken  in  argument,  that  the 

of  Manh  8, 1877,  is  unconstitutional,  be- 

feprovldes  that  the  tax  upon  all  lands  with- 

Iht  Efacrictof  Columbia,  outside  of  the  Cities 

Washington  and  Georgetown,  and  heJd  and 

'  soMt  for  agricultunl  purposes, shall  bea 

ani  a  quarter  on  the  hundred,  and  upon 

real  and  personal  property  in  the  Dis- 

ezpresify  exempted, -a  aollar  and  a 

oa  the  handled,  is  founded  on  a  misunder- 

of  Che  case  of  Loughborough  v.  Blake, 

817  ri8  CJ.  8.  bk.  6,  L.  ed.  88]. 

poiDt  there  decided  was  that  an  Act  of 

laying  a  direct  tax  throughout  the 

States  fai  proportion  to  the  census  di- 

tt>  be  taken  by  the  Constitution,  might 

T|«r.&  U.S..  Book  28. 


comprehend  the  District  of  Columbia;  and  the 
power  of  Congress,  legislating  as  a  local  Legis- 
lature for  the  District,  to  levy  taxes  for  district 
purposes  only,  in  like  manner  as  the  Legisla- 
ture of  a  State  may  tax  the  people  of  a  State 
for  state  purposes,  was  expressly  admitted,  and 
has  never  since  been  doubted.  5  Wheat  818 
ri8  U.  S.  bk.  5,  L.  ed.  981;  WeUh  v.  OxO;,  and 
MatHngly  v.  Diitrict  of  Columbia,  97  U.  S.  541, 
687  [Bk.  24,  L.  ed.  1112,  10981.  In  tiie  exer- 
dse  of  this  power.  Congress,  like  any  State  Leg- 
islature imrestricted  by  constitutional  provi- 
sions, may  at  its  discretion  whoUy  exempt  cer- 
tain classes  of  property  from  taxation,  or  may 
tax  them  at  a  lower  rate  than  other  property. 

Decree  c^ffhtned. 

True  copy.   Test: 

James  H.  MoKenney,  Cleric,  Sap.  Court,  U.  BL 


JOHN  W.  COFFEY,  Claimant,  etc. 

in  Err,, 

V. 

UNITED  STATES. 

(See  &  a  Reporter's  ed.  427-4BS.) 

Becenue  lawe-^euite  in  rem  for  forfeitureeftr 
violation  of—jtiriediction-^pleading  andprao- 
tiee. 

1.  Suits  inrem  for  forfeitures  for  yiolatlons  of  the 
internal  revenue  lawf  4re  within  the  oriirinal  jurls- 
diotionof  the  circuit  oourt. 

t.  Upon  a  writ  of  error  to  reverse  a  judgrment  of 
forfcdtuie  for  violation  of  the  internal  revenue 
laws,  questions  arising  on  certain  demurrers,  and 
the  question  as  to  the  Jurisdiction  of  the  circuit 
court,  are  subject  to  review,  although  no  bill  of  ex- 
ceptions appears  in  the  record. 

8.  A  general  verdict  upon  an  information  under 
the  revenue  laws  for  forfeiture  of  goods  only  will 
be  upheld  if  but  one  of  several  counts  Is  srood. 

4.  It  is  not  necessary,  in  an  informataon  under 
section  82S7  R.  8.,  to  set  forth  the  particular  means 
by  which  the  claimant  defrauded  and  attempted  to 
defraud  the  United  8tate8V)f  the  tax,  or  to  spedfy 
the  particular  spirits  covered  by  the  tax. 

6.  The  general  rules  of  pleading  in  admiralty  suits 
in  rem  apply  to  suits  in  rem  for  a  forfeiture  brought 
by  the  united  States,  after  a  seizure  on  land. 

6.  In  a  proceeding  kindred  to  an  admiralty  pro- 
ceeding in  rem,  a  plea  of  former  conviction  is  held 
to  have  been  put  in  issue  without  a  reply  or  repli- 
cation to  the  answer,  and  the  issue  of  fact  tnus 
raised  Is  held  to  have  been  found  against  the  claim- 
ant by  the  general  verdlc^  there  being  no  demur- 
rer to  the  answer,  or  bill  of  exceptions  raising  spe- 
dflc  questions. 

[No.  92.] 
Argued  and  eubmitted  Dee,  10,  1886,    Decided 

Jan,  18,  1886, 

FERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court.  See  also  the  opinion 
of  th»  court  upon  application  for  a  rehearing, 
poit,e6L 

Meeere.  Samuel  HeKee,  T*  T*  Alezan* 
der  and  G.  C.  Wharton,  for  plalntlif  in  error. 

Meeere,  Wm*  A*  Mavrj*  Amt,  Atty-Oen., 
for  defendant  in  error. 

Mr,  Justice  Blatohford  deUvered  tbe  opin- 
ion of  the  court: 
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This  is  an  inf  onnation  filed  by  the  attorn^ 
of  the  United  States  for  the  District  of  Ken- 
tucky, on  behalf  of  the  United  States,  in  the 
drcuit  court  for  that  district,  against  one  cop- 
per still  and  worm  and  other  distilling  appara- 
tus, one  distillery.  wiUi  all  its  appurtenances, 
consisting  of  boiler,  engine,  copper  doubler 
complete,  with  sizty-fiye  tubs,  also  twenty-two 
barrels  and  two  pieces  of  barrels  of  apple 
brandy,  estimated  at  850  niUons,  said  to  be  the 
prop^ty  of  John  W.  0>lroy,  and  under  seizure 
on  land,  by  a  deputy  collector  of  internal  reve- 
nile,  as  bmg  forfeited  to  the  United  States. 
The  original  information  alleges  that  Coffee 
"did  have  said  still  and  worm,  and  distillery, 
engine,  boiler,  uid  other  dlstQling  apparatus, 
under  his  control  and  set  up,  and  was  engaged 
in  carrying  on  the  business  of  a  distiller,  and 
did  then  and  there  change  and  alter  the  stamps, 
marks  and  brands  on  certain  casks  and  pack- 
ages containing  distilled  q>irit8,  and  did  put  into 
certain  casks  and  packages  spirits  of  greater 
strength  than  was  indicated  by  the  inspiection 
mark  thereon,  and  did  fraudulently  use  casks 
and  packages  haying  inspection  marks  and 
stamps  thereon,  for  t&  pmpose  of  selling  other 
spirits,  and  spirits  of  difrerent  quanti^  and 
ouality  from  the  spirits  previously  inspected 
tnerein,  and  then  uid  there  attempted  to  de- 
fraud, and  did  defraud,  the  United  States  of 
the  tax  on  the  spirits  distilled  by  him."  Under 
a  monition  and  attachment  the  manhal  arrested 
the  property  and  gave  the  notice  required  by 
law.  Coffey  filed  a  daim  to  all  the  property 
as  owner,  and  all  of  it  except  the  ap2>le  brandy 
was  released  to  him  on  a  bond.  He  answered 
the  information,  admitting  the  seizure  and  de- 
nying the  other  allegations,  except  that  as  to 
his  Siving  under  his  control  ana  set  iqi  the 
property  m  that  behalf  alleged.  The  notice 
published  stated  that  the  prowrtr  was  selied 
for  a  Yiolation  of  sections  667  and  8826  of  the 
Revised  Statutes. 

Afterwards,  an  amended  i&form4.^/J  ^as 
filed  by  leave  of  the  court  It  stati^  thi^  the 
attorney  of  the  United  States  "amends  his  in- 
formation herein,  and  jjfi^es  the  said  Judges 
further  to  know.*^  that  Coffey  was  engaged  in 
carrying  on  the  ousiness  of  a  distiUer,  aim  did 
"defraud  and  attempt  to  defraud  the  United 
States  of  the  tax  on  part  of  the  spirits  distilled 
by  him,"  and  that  the  said  distUlery  and  distU- 
Iot  apparatus  were  used  by  him,  and  that  the 
said  twenty-two  barrels  ana  two  pieces  of  bar- 
rels of  apple  brandy,  to  wit:  distilled  spirits, 
were  f  ouna  on  his  dlrtillery  premises.  It  states 
in  a  second  count  that  the  said  distilled  spirits 
were  subject  to  a  tax  imposed  by  law,  which  had 
not  been  paid,  and  were  found  m  the  possession, 
custody  and  control  of  said  Coffey  for  the  pur- 
pose 01  being  removed  and  sold  by  him  in  fraud 
of  Uie  internal  revenue  laws,  and  with  design 
of  avoiding  the  payment  of  nid  tax.  It  states 
in  a  third  count  that  said  Coffey  was  an  author- 
ized distiller,  and  did  "knowingly  and  willfully 
omit,  nej^ect  and  refuse  to  do  or  cause  to  lie 
done  certain  things  required  of  him  by  law  in 
the  cuT3ring  on  and  conducting  of  his  said  busi- 
ness, to  wit:  did  knowingly  and  willfully  omit, 
neglect  and  refuse  to  stamp  and  brand,  and 
cause  and  require  to  be  stamped  and  branded, 
as  required  by  law,  a  large  number,  to  wit:  two 
certain  packages  of  distuled  spirits,  containing 
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more  than  twen^  gallons  each,  before  remov- 
ing the  same  from  the  vrarehouse  where  the 
same  were  stored  and  deposited,  and  before  tell- 
ing and  disposing  of  the  same,  and  did  sell  and 
diiroose  of  and  remove  from  said  vrarehousethe 
said  q>irits  before  the  tax  had  been  pddthereoo 
or  the  said  packages  had  been  propmy  branded 
and  stamped,"  and  that  he  owned  and  was  in- 
terested in  the  said  twenty-two  barrels  and  two 
irfeces  of  barrels  of  distilled  spirits. 

The  claimant  demurred  to  the  tet  cmnt  in 
the  amended  information,  as  insufiSdent  in  law 
and  fact.  He  demurred  to  the  second  count, 
as  presenting  no  cause  of  forfeiture  for  eitbei 
the  distillery  or  distilled  spirits,  and  as  hisof- 
fidentinlaw.  Hedemurrea  tothethirdcouni, 
as  insuflldent  in  law  and  not  authorized,  be> 
cause  a  spedflc  penalty  other  than  forfeiture  ii 
provided  for  the  act  therein  charged,  to  v^it:  in 
section  8296  of  the  Revised  Statutes.  Thecourt 
overruled  the  demurrers. 

The  claimant  thcoi  answered  the  Mn^iM^ad 
information,  denying  the  allegations  of  the  flrrt 
count;  denying  the  allegations  of  the  second  [43 
count,  except  the  one  that  the  distilled  qiirits 
seized  were  subject  to  a  tax  imposed  by  law, 
which  tax  had  not  been  paid;  and  denying  the 
all^;ations  of  the  third  count,  except  the  one  as 
to  tne  ownership  of  the  distiUed  spirits  seised. 

There  was  a  trial  by  a  Jury  hi  October,  1881, 
hi  which  the  Jury  faued  to  agree  on  a  verdict 
The  claimant  then  filed  an  amendment  to  his 
answer,  as  follows:  **The  claimant,  John  W. 
Coffey,amends  his  answer  herein  to  the  inf  orma- 
tion  and  amendments  thereto,  and  states  that  the 
custody,  possession  and  control  of  the  articles 
or  objects  on  which  a  tax  vras  by  law  imposed* 
and  complained  of  in  the  inf  onnation  of  plaint- 
iffs and  found  in  his  possession,  to  wit:  twenty- 
two  barrels  (82)  and  two  pieoei  of  barrels  of 
kjandy,  disttUod  spirits,  sind  charged  to  have 
been  in  his  possession  for  tiie  purpose  of  selling 
the  same  in  fraud  of  the  internal  revenue  laws, 
and  with  design  to  avoid  the  payment  of  the 
taxes  thereon,  or  sold  or  removed  by  him  in 
fraud  of  the  internal  revenue  laws,  and  the 
various  assignments  of  breaches  and  violations 
of  law  now  conddered,  are  the  samuffoods  and 
wares  and  objects,  or  commoditieB  and  distiUed 

Sirits,  named  and  set  out  in  an  information 
ed  against  hinoL  tl^  saki  John  W.  Coffey, 
at  the  February  IVsrm  of  this  court.  1881,  and 
TOTior  to  the  fifing  of  the  information  herein. 
That  an  of  thesafi  twen^-two  barrels  and  two 
pieces  of  barrels  of  brandy,  distilled  spirits, 
round  In  his  custody,  control  and  poeseasion, 
are  the  same  found  in  his  control  and  posses- 
sion prior  to  the  information  filed  against  him 
at  the  February  Term,  1881,  of  this  court;  and 
Uiat  all  the  acts  complained  of  in  plaintilTs  in- 
formation herein  mifht  have  been  established. 
If  said  allegi^ons   oe  true,  under  the  said 
information,  either  upon  the  counts  In  said 
Information  based  upon  section  8450  or  8458  or 
8267.    That  all  the  evidence  which  would  be 
necessary  to  establish,  and  competent  under, 
the  various  assignments  of  breacnes  and  of  in- 
tended frauds  in  plainUfTs  information  herein, 
would  be  competent  under  and  would  tend  to 
establish  the  allegations  of  said  information  at 
said  February  Term,  1881.    That  the  varioua 
assignments  (of)  frauds  and  attempts  or  Intents 
to  defraud  the  United  States  of  the  taximpoeed 
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mid  diftflled  splritB.  to  wit:  the  twen^- 
hpo  burrek  and  two  pieces  of  barrels  of  apple 
bnndj,  rdate  to  the  same  subject  matter  and 
ire  bs!ted  upon  the  same  transaction  as  the  ▼»- 
ikms  allegadoDS  in  said  information  at  the  Feb- 
nsTf  Term,  1881,  contained,  so  far  as  ther 
iriate  to  offenses  nndersections  8463,  S468,  and 
tt57,  or  either  of  them,  and  that  at  the  time 
vlien  the  said  information  at  the  February 
Tsnn.  1861,  was  drawn,  considered,  and  pre- 
dated bj  the  attorney  for  the  United  States, 
ill  the  facts  which  would  be  competent  to  sus- 
isin  the  aUecatlons  of  plaintifTs  information 
Wfein  were  Known  to  and  within  the  posses- 
rioB  of  the  representatives  of  the  United  states. 
And  the  daonant,  John  W.  Coffey,  says  that 
ttM  United  States  00^  not  to  maintain  this  ao- 
tbn  for  the  penalty,  punishment  and  forfeiture, 
or  ebher  of  them,  claimed  in  sections  8450, 8468, 
84S7,  or  8d57,  for,  at  the  Februair  Term,  1881, 
sa  inftitmation  was  found,  as  recdted  above,  in 
ttM  District  of  Kentuckr,  at  Louisville,  and  in 
tUs  ooort,  against  this  claimant,  John  W. 
OoflsT,  the  claimant  named  hereLa,  the  counts 
of  sen  information  alleging  that  he  had  in  his 
possessioQ  a  large  qnantitr  of  distilled  roirits 
ipOB  which  a  tax  was  l^  law  imposed  and  had 
■at  then  been  paid,  with  intent  to  defraud  or 
for  the  purposeof  defraudinr  the  United  States 
of  the  tBx  Uieveon ,  and  with  design  to  avoid  the 

Sens  of  the  tax  thereon  on  a  part  of  said 
I  or  CO  the  q>irits  so  in  his  possession, 
at  said  term  of  said  court  the  defendant 
pleaded  guilty  to  the  diarges  and  oounts  in  said 
■JiBiiiatTiai,  and  was  adrodged  and  sentenced 
Is  Mj  a  fine  of  $600^  wuch  Judgment  was  the 
fwi  penalty  and  pmrishment  for  the  violations 
•f  Ivwlmpoeed  on  him  lor  the  alleged  offenses 
ged  In  said  information,  whidi  were  the 

at  frsod,  design  to  avoid  the  payment  of 

due  and  mposed  on  said  spirits,  and 

of  intent  to  selltheaame  m  fraud  of 

revenue  laws  of  the  United  States; 

be  pieada  and  reUes  on  the  facts  herein  set 

aa  a  bar  to  plaintlfl's  dalm  herein,  and 

to  be  dismissed,  with  all  proper 


after  this  amendment  lo  the  an- 
rae  flled,  the  case  was  tried  by  a  lury, 
lesidcted  a  general  verdict  for  the  plaint- 
Tht  i*H*""*^  thereupon  moved  for  a 
BOtwithstanding  the  verdict,  and  at 
day  moved  to  set  aside  the  verdict  and 
_  jst  of  tadgment,  on  these  grounds:  "1. 
verdict  la  not  authorised  by  law  and  tl^ 
la  the  esse.    9.  Because  the  defendant 
tried  for  the  same  offense  herein 
la  a  f osmer  proceeding,  a  criminal  in- 
~  this  court  has  no  Jurisdiction 
8.  That  the  hif ormation  itself 
in  law  to  sustain  the  action." 
overruled  the  motions  and  entered  a 
eondemning  as  forfeited  the  prop<^y 
"  for  the  reasons  and  causes  in  the 
and  amended  informaticm  speci- 
*  aad  awarding  coats  against  the  claimant, 
this  Judgment  tM  claimant  has  sued 
a  wiis  of  enor. 

fi  BO  bin  of  eaK>eptlons  in  the  record, 

a4MPtinn  to  the  overruling  of  the  mo- 

,,  .^JL  IM  questions  arisinr  on  tho  demur- 

10  iheeoaats  of  the  amentfed  information. 
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and  the  question  as  to  the  jurisdiction  of  the 
circuit  court,  are  open  for  consideration. 

The  objection  to  the  Jurisdiction  is  not  wcU 
taken.  By  section  629  of  the  Revised  Stat^ 
utes,  subd.  4,  original  Jurisdiction  Is  given  to 
the  circuit  courts  "  of  all  causes  arlsinr  un- 
der anylaw  providing  internal  revenue.  In 
title  XXXV  of  the  Revised  Statutes,  concern^ 
ing  **  internal  revenue,"  section  8213  provider 
that  "All  suits  for  fines,  penalties  sud  forfeit- 
ures,  where  not  otherwise  provided  for,  slioU 
be  brought  in  the  name  of  the  United  States, 
in  any  proper  form  of  action,  or  by  any  appro- 
priate form  of  proceeding,  qui  tarn  or  ouier- 
wise,  before  any  Circuit  or  District  Court  of 
the  United  States,  for  the  district  within  which 
said  fine,  penalty  or  forfeiture  may  have  been 
incurred,  or  before  any  other  court  of  com- 

rtent  iurisdiction."  By  section  508,  subd. 
,  Jurisdiction  is  given  to  the  district  courts 
"of  all  suits  for  penalties  and  forfeitures  in- 
curred under  any  law  of  the  United  States." 
Bv  subdivision  8  of  section  668  lurisdiction  ii 
ffiven  to  the  district  courts  of  all  seizures  on 
land;  and  it  is  enacted  that  such  jurisdiction 
shall  be  exclusive,  except  in  the  particular 
coses  where  jurisdiction  of  such  seizures  is 
given  to  the  circuit  courts.  By  subdivision  4 
of  section  629,  jurisdiction  is  denied  to  the  cir 
cuit  courts  of  suits  for  penalties  and  forfeit 
ures  arising  under  any  Act  providing  for  rev 
enue  from  Imports  and  tonnage;  but  they  have 
it  in  suits  for  penalties  and  u>ifeitures  arisin| 
under  the  internal  revenue  laws. 

Although,  in  practice,  suits  in  rem  for  for- 
feitures for  violations  of  the  internal  revenue 
laws  are  more  frequently  brought  in  tbe  dis- 
trict courts,  yet  cases  are  to  be  found  of  such 
suits  originally  brought  in  the  circuit  courts, 
where  Jurisdiction  was  taken  and  was  not  ques- 
tioned. Such  cases  are  U,  8,  v.  Two  Tons  cf 
Goal,  sl0.,  5  Blatcbf.  886,  in  tbe  Eastern  Dis- 
trict of  New  York,  in  1867,  before  Jud^e  Ben- 
edict: {TimM  8tate$y,  OneSUU, etc..  Id. 403,and 
U.  A  V.  608  BarreU  of  DitHUed  Spirit,  Id 
407,  and  U.  S.  v.  6  BarreU  ofDietilM  Spirits, 
Id.  042,  in  the  same  district,  in  1867,  before  Mr, 
Jfutiee  Nelson  and  Judge  Benedict;  U.  8,  v.  7 
Barreli  ofDietilled  Oil  etc.,  6  Blatchf.  174.  in 
the  same  district,  in  1867,  before  Judge  Bene- 
dict; and  U.  S.  v.  fOO  BarreU  of  Whiskey,  8 
Woods,  64,  in  the  District  of  Louisiana,  in 
1874,  before  Mr,  Justice  Woods,  then  circuit 
ludge.  Like  jurisdiction  of  a  suit  in  personam 
TOT  a  violation  of  the  internal  revenue  laws  was 
taken,  in  1877,  by  the  Circuit  Court  for  the 
Eastern  District  oi  Missouri,  held  by  Mr,  Jusi' 
iee  Miller  and  Judge  Dillon  in  U.  Ay.  MeKee, 
4  Dill  12a 

It  has  been  adjudged  by  this  court  that  in- 
formations under  the  revenue  laws  for  the  for- 
feiture of  goods,  which  seek  no  Judgment  of 
fine  or  imprisonment  against  any  person, 
though  dvil  actions  and  not  strictly  criminal 
cases,  are  so  far  in  the  nature  of  criminal  pro- 
ceedinrs  as  to  come  within  the  rule  that  a 
renenu  verdict,  upon  several  counts,  seekinr 
m  different  forms  one  object,  must  be  upheld 
if  one  count  is  good.  OUfkmy,  Uniisd  States, 
4  How.  242,  2S0J4O  U.  6.  bk.  11,  L.  ed.  957, 
9611;  Snydsry.  Ui  8. 112 U.  &.  216  [Bk.  28»  L. 
ed.  6971. 

In  this  case,  the  first  count  in  the  amended 
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inf ormadcm  is  good.  It  is  founded  on  section 
8857  of  the  Revised  Statutes,  which  provides 
as  follows:  "Whenever  any  person  engaged 
in  carrying  on  the  business  of  a  distiller  de- 
frauds or  attempts  to  defraud  the  United  States 
of  the  tax  on  the  spirits  distilled  bv  him,  or  of 
any  part  thereof,  he  shall  forfeit  the  distUlery 
and  distilling  apparatus  used  by  him,  and  aU 
distilled  spirits  *  *  *  found  in  the  distillery 
and  on  the  distillery  premises,  and  shall  be 
fined  not  less  than  $500  nor  more  than  $5,000, 
and  be  imprisoned  not  less  than  six  months  nor 
more  than  three  years."  The  counts  of  the 
amended  informaaon  are  amendments  of  and 
additions  to  the  original  information;  and  the 
allegations  of  the  l^ter  as  to  the  seizure  of  the 
property  on  land,  by  the  depu^  collector,  and 
as  to  the  fact  of  forfeiture,  and  the  prayer  for 
process,  and  for  a  decree  of  forfeiture,  form 
part  of  the  amended  information  and  apply  to 
the  counts  therein.  The  language  of  the  first 
count  of  the  amended  information  follows  that 
of  section  8257,  and  is,  we  think,  sufficient, 
against  the  general  objection  taken  by  the  de- 
murrer, that  it  is  insufficient.  In  U,8y,  8im- 
mon»,  96  U.  B.  860  [Bk.  24,  L.  ed.  8101,  an  in- 
dictment, founded  on  section  8281  of  the  Re- 
vised Statutes,  aUeged  that  the  defendant 
"did  knowingly  and  unlawfully  engage  in  and 
carry  on  the  business  of  a  distiller,  within  the 
intent  and  meaning  of  the  intemjii  revenue 
laws  of  the  United  States,  with  the  intent  to 
defraud  the  United  States  of  the  tax  on  the 
spirits  distilled  by  him,  against  the  peace,"  etc. 
Section  8281  provides  that  every  pers(Ai  who 
engages  in  or  carries  on  the  busmess  of  a  dis- 
tiller, with  intent  to  defraud  the  United  States 
of  the  tax  on  the  spirits  distilled  by  him,  shall 
be  fined  and  imprisoned.  This  court  held  that 
the  indictment  was  sufficient  to  authorize  Judg- 
ment, and  that  it  was  not  necessary  to  state  the 
particular  means  by  which  the  United  States 
were  to  be  defrauded  of  the  tax.  So  in  this  case; 
it  was  not  necessary  under  section  8257  to  set 
forth  the  particular  means  by  which  the  claim- 
ant defrauded  and  attempted  to  defraud  the 
United  States  of  the  tax,  or  to  specify  the  partic- 
ular spirits  covered  by  the  tax.  The  first  count  of 
the  amended  information  is  in  substantial  com- 
pliance with  Rule  22  of  the  Rules  in  Admi- 
ralty. That  rule  prescribes  regulations  for  the 
form  of  informations  and  liMs  of  informa- 
tion on  seizures  for  the  breach  of  the  laws  of 
the  United  States  on  land  or  water;  and  the 
general  rules  of  pleading  in  regard  to  Admi- 
raltv  suits  in  rem  apply  to  a  suit  in  rem  for  a 
forfeiture,  brought  bythe  United  States,  after 
a  seizure  on  land.  The  Sarah,  8  Wheat.  891 
1^1  U.  S.  bk.  5,  L.  ed.  644];  Union  Ine.  Oa,  v. 
it:  8,;  Armetrontfe  Foundry,  6  Wall  759, 
765,  766,  769  [78  U.  S.  bk.  18,  L.  ed.  879,  882. 
884];  Morrit^  Ootkm.  8  WaU.  507, 511  [75  U.  S. 
bk.  19.  L.  ed.  481, 4SSS\.  It  was  not  necessary 
to  aver  in  the  information  that  the  distilled 
spirits  found  on  the  claimant's  distillery  prem- 
ises, and  seized,  were  distiUed  by  him  or  were 
the  product  of  his  distiilerr,  or  that  the  distil- 
lery apparatus  was  v^rongnilly  used;  because 
section  8257  does  not  make  these  facts  elements 
of  the  causes  of  forfeiture  denounced  by  it. 
The  onlv  necessary  elements  are  that  the  per- 
son shall  be  engaged  in  carrying  on  the  busi- 
ness of  a  distiller,  and  that  he  shall  defraud  or 
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attempt  to  defraud  the  United  States  of  the  tai 
on  the  spirits  distilled  by  him.  The  answer 
admits  that  the  claimant  owned  the  property 
seized. 

As  to  the  plea  of  a  fcumer  conviction,  the 
proceedings  oeing  kindred  to  those  in  a  suit  in 
admiralty  in  rem,  so  far  as  the  pleadings  are 
concerned,  no  reply  or  nplication  to  the  an- 
swer was  necessary  to  raise  an  issue  of  fact 
on  the  matters  averred  in  it  Newmatterinan 
answer  is  considered  as  denied  by  the  libdant 
Rule  51,  in  admiral^.  The  issue  of  fact  as  to 
the  former  conviction  must  be  held  to  have 
been  found  against  the  claimant,  by  the  gen- 
eral verdict;  auod  no  question  in  regard  to  the 
defense  set  up  can  be  raised.  In  the  absence  of 
a  demurrer  to  the  answer,  aiul  of  a  bill  of  ex- 
ceptions raisinjff  spedfle  questions. 

Judgment  c^nrmed. 

True  copy.   Test: 

James  H.  MoKennef ,  Clerk  8ai>.  Gouit,  U.  8. 
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A.  O.  COFFEY,  Claimant,  eta  Ffff.  in 

e. 
UNITED  STATES. 

(See  S.  C  Reporter's  ed.  48M45J 
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practice — acquittal  on 
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an  action  in  rem  -^uriedietion  ef  eir- 
cuit  eourte, 

L  Suits  in  rem  f or  forfettaresf or  vlolatloiiB  of  tbe 
Internal  reyenue  ljw%  are  within  the  jurisdtetiod  of 
the  otrouit  court. 

2.  Upon  a  writ  of  error  to  rsTene  a  Judgment  of 
forfeiture  for  a  violation  of  the  internal  reveaoe 
laws,  queetions  involyinff  the  sufflotenoy  of  the  tn- 
formation  and  the  reflruiarity  of  the  prooeedinsa, 
which  were  not  formally  raised  in  the  oourt  below« 
cannot  be  considered  by  this  court. 

8.  The  claimant,  havihir  by  answer  denied  Uie  al- 
legations of  the  flrat  count  of  the  inf  ormatioa,  oan- 
not^  on  the  record  as  presented,  be  heard  to  aay  that 
he  did  not  know  the  charge  made  and  could  not  de- 
fend against  it. 

4.  One  good  count  in  the  Information  will  uphold 
the  Judgment  after  general  verdict. 

6.  A  Judgment  of  acquittal  in  a  criminal  prosecu- 
tion  for  a  violation  of  the  internal  revenue  laws,  is 
conclusive  in  favor  of  the  defendant,  as  claimant 
of  the  property  involved  in  a  subsequent  suit  <« 

rem^  when,  as  aoainst  him,  the  existence  of  the  same 
act  or  fact  Involved  in  the  orlminal  prosecution  ia 
in  teue  as  a  cause  for  the  forfeiture  of  such  prop- 
er^. 

[No.  91.] 
Argued  Dee,  10, 1886.     Decided  Jan,  18^  18SS. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 
The  history  and  facts  of  the  case  appear  In 
the  opinion  of  the  court. 

Meare,  Samuel  HeKee*  T*  T*  Ai^^^m- 
der  and  G*  O.  Wluurion,  for  plaintiff  in  er> 
ror. 

Mr.  John  Ck>ode»  SoUdtor-Qen.^  tor  mp- 
pellee. 

Mr,  Juitiee  Blatehlbrd  deUvered  the  opin- 
ion of  the  court: 
This  is  an  information  filed  hj  the  attomerf 
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of  the  United  States  for  the  District  of  Ken- 
tuckj»  on  beh^  of  the  United  States,  in  the  cir- 
cmt  oooit  for  that  district,  against  ten  barrels  of 
ipple  brandy,  one  apple  mill,  thirty -seven  tubs, 
'ivfi  *^  ^^^  copper  stills,  said  to  be  the  property  of 
^'  A.  G.  Coff^,  and  under  seizure,  on  land,  bv  a 
deputy  collector  of  internal  revenue,  as  being 
forfeited  to  the  United  States.  The  first  count 
of  the  information  alle£;es  that  Coffey,  being  en- 
B«ed  in  carrying  on  the  business  of  a  distiller, 
aemuded  ana  attempted  to  defraud  the  United 
States  of  the  tax  on  part  of  the  spirits  distilled  by 
him,  and  that  the  two  copper  stills  and  other  dis- 
tiOenr  apparatus  were  used  by  him,  and  the  dis^ 
tiUed  ffipuits  were  found  on  ms  distillery  prem- 
iwB.  The  second  count  alleges  that  the  distilled 
spirits,  in  respect  of  which  a  tax  was  impost 
\ij  law,  and  which  tax  had  not  been  paid,  were 
remoTed,  deposited  and  concealed  with  intent 
to  defraud  the  United  States  of  part  of  sudi  tax, 
sad  that  the  two  stills  and  other  distilling  ap- 
paratos,  vessels  and  utensils  were  proper,  and 
intended  to  be  made  use  of,  for  and  m  the  mak- 
faw  of  such  distilled  spirits.  The  third  count 
•lieges  that  the  distilled  spirits,  on  which  a  tax 
was  imposed  l^  law,  were  found  in  the  posses- 
sion of  Ooffev  for  the  purpose  of  being  sold  and 
iCBored  by  him  in  fraud  of  the  internal  reve- 
ane  laws,  and  with  the  design  to  avoid  the  pay- 
ment of  said  tax,  and  that  the  two  copper  stills, 
cad  other  tools  and  property,  so  seized,  were  in 
the  place,  yard  and  enclosu^  where  the  distilled 
ipinta  were  found. 

Hie  first  count  is  founded  on  section  3257  of 
the  Revised  Statutes,  which  provides  as  follows: 
"IHieDever  any  person  engaged  in  carrying  on 
the  bosineaa  of  a  distiller  defrauds  or  attempts 
lo  defraud  the  United  States  of  the  tax  on  the 
spirits  distilled  by  him,  or  of  any  part  thereof, 
he  shall  forfeit  the  distillery  and  oistilling  ap- 
pntiM  uaed  bv  him,  and  all  distiUed  spirits 
*  *  *  found  in  the  distillery  and  on  thedis- 
tfllcry  premises,  and  shall  be  fined  not  less  than 
|S0O,  DOT  more  than  $5,000,  and  be  imprisoned 
•at  lest  than  six  months  nor  more  than  three 


The  aeoond  count  is  founded  on  section  8450 
of  the  Bevlaed  Statutes,  which  provides  as  fol- 
bwp:  "Whenever  any  goods  or  commodities  for 
or  In  respect  whereof  any  tax  is  or  shall  be  im- 
posed, or  any  materials,  utensils,  or  vessels 
proper  or  intended  to  be  made  use  of  for  or  in 
ihc  making  of  snch  goods  or  commodities,  are 
lesBoved,  or  are  deposited  or  concealed  in  any 
plaee,  with  intent  to  defraud  the  United  States 
of  sikIi  tax  or  any  part  thereof,  all  such  goods 
snd  commodities  and  all  such  materials,  uten- 
rib  mad  vessels,  respectively,  shall  be  foil eited. 
•  •  •  And  every  person  who  removes,  de- 
porita  or  conceals,  oris  concerned  in  removing, 
ityaiting  or  concealing  any  goods  orcommod- 
ns  for  or  fai  respect  whereof  any  tax  is  or 
ihall  be  imposed,  with  intent  to  aefraud  the 
Uasted  Slates  of  such  tax  or  any  part  thereof, 
•bdl  be  liable  to  a  fine  or  penalty  of  not  more 
tUn  $500.     •    •    »  " 

The  third  count  is  founded  on  section  8458  of 
Ac  Berlsed  Statutes,  which  provides  as  follows: 
"An  goods,  wares,  meichandise,  articles  or  ob- 
lectsoo  wlilcfa  taxes  are  imposed,  which  shall 
W  knad  Ib  the  possession  or  custody  or  within 
the  eoaool  oi  any  person,  for  the  purpose  of 
hebf  sold  or  lemoved  by  him  in  fraud  of  the 
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internal  revenue  laws  or  with  design  to  avoid 
payment  of  said  taxes,  may  be  scizca  by  the  col- 
lector or  deputy  collector  of  the  proper  district 
♦  *  •  and  shall  be  forfeited  to  the  United 
States;  »  «  «  and  all  tools,  implements,  in- 
struments and  personal  property  whatsoever,  in 
the  place  or  bmlding,  or  within  any  yud  or  en- 
closure, where  such  articles  *  *  *  are  found, 
may  also  be  seized  by  any  coDector  or  deputy 
collector,  as  aforesaid,  and  shall  be  forfeited  as 
aforesaid.  The  proceedings  to  enforce  such  for- 
feitures shall  be  in  the  nature  of  a  proceeding 
in  rem,  in  the  Circuit  Court  or  District  Court 
of  the  United  States  for  the  district  where  such 
seizure  is  made." 

Under  a  monition  and  attachment  the  mar- 
shal arrested  the  property  and  gave  the  notice 
required  by  law.   Coffey  filed  a  claim  to  all  the 
property  except  one  barrel  of  the  distilled  spirits, 
as  owner,  and  an  answer  to  the  information. 
The  answer  denied  the  allegations  of  the  three 
counts  of  the  information,  and  in  a  fourth  par- 
agraph set  up  the  following  defense:  "Fourth. 
And  further  answering,  the  said  claimant  states, 
that  the  alleged  removals  and  concealments 
of  distilled  spirits  set  forth  in  the  various  as- 
signments and  charp^es  of  fraud,  and  attempt* 
at  and  intent  of  fraud,  in  carr}'ing  on  and  en- 
gaginji:  in  the  business  of  a  distiller,  and  in  re- 
movals, depositing,  and  concealing  of  distilled 
spirits,  alleged  against  him  and  now  answered,     r40A7 
are  the  same  removals,  concealments  and  depos-     ^   ^^ ' 
iting,  and  same  carrying  on  of  business  of  a 
distSler,  as  are  recited  in  a  criminal  information 
filed  against  him,  at  the  October  Term  of  this 
Court,  1881,  and  that  all  of  said  *  removals,' 
'concealments,'  'depositing,'  and  intents  to  de- 
fraud,' the  same  complained  of  in  plaintiffs'  in- 
formation herein,  might  have  been  established, 
if  said  allegations  be  true,  under  sections  8450, 
8452,  8296,  or  8257.  upon  which,  or  some  one 
or  more  of  which  the  counts  in  said  criminal  in- 
formation were  based;  that  all  of  the  evidence 
which  would  be  necessary  to  establish,  and 
competent,  under  the  various  assijniments  and 
charges  of  fraud  set  out  in  plaintifu'  libel  here- 
in, would  also  be  competent  and  would  tend  to 
establish  the  allegations  of  said  criminal  infor- 
mation; that  the  various  charges  of  fraud  and 
causes  of  forfeiture  alleged  by  plaintiff  herein 
relate  to  the  same  subject  matter,  and  are  based 
on  the  same  transactions,  as  the  various  allega- 
tions in  said  criminal  information  contained,  so 
far  as  they  relate  to  alleged  offenses  under  sec- 
tions 8450,  8452,  8458,  S^6,  or  8257;  and  that, 
at  the  time  when  said  criminal  information  was 
drawn  by  the  attorney  for  the  United  States, 
and  at  Uie  time  it  was  considered  by  him,  all  of 
the  facts  which  would  be  competent  to  sustain 
the  allegations  of  plaintiffs'  libel  herein  were 
known  to  and  within  the  possession  of  the  rep- 
resentative of  the  United  States.  And  he  avera 
and  says  tiiat  the  United  States  ought  not  to 
maintftin  its  action  herein  for  the  penalty  de- 
nounced in  sections  8257,  8450,  and  8458,  for. 
at  the  October  Term,  1881,  in  this  circuit  and 
district  and  in  this  court  herein,  a  criminal  in- 
formation, the  same  above  referred  to,  was 
found  against  him,  the  counts  of  which  were 
based  on  sections  8257,  8256,  8450,  8458,  and 
8206,  or  on  some  one  or  more  of  them,  alleging 
the  carrying  on  the  business  of  a  distiller  with 
intent  to  dmaud  the  United  States,  and  that  he 
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was  oonoerned  In  depodtiiu;,  ooncealinff  and  re* 
moving  a  large  ouantity  of  oiatilled  spints,  with 
intent  to  def  raaa  the  United  States  of  the  taxes 
imposed  thereon,  and  having  had  in  his  costody 
a  kree  quantiW^  of  distilled  spirits,  with  the  de- 
sign to  avoid  the  payment  of  the  taxes  imposed 
thereon;  that  the  counts  in  said  criminal  Infor- 
mation contained  the  same  charges,  in  substance 
and  eftect,  and  are  the  same  allegations  of  of- 
fenses and  frauds  and  attempts  at  frauds,  and 
are  founded  on  the  same  sections  of  the  statutes 
of  the  United  States  as  the  matters  and  things 
herein  alleged  hi  plaintiffs'  libel;  and  he  says  that 
aU  and  singular  of  said  matters  at  said  term  and 
in  this  court  were  tried  and  inquired  into  and  ful- 
Iv  heard;  and,  on  the  hearing  thereof,  the  fury, 
duly  impaneled  and  sworn,  lound  tbis  defend- 
ant not  guilt^r,  and  the  court  rendered  a  judg- 
ment a^uitting  this  defendant  of  the  chaiges 
of  frauds  and  attempts  at  frauds  therein  alleged; 
and  all  of  which  are  the  same  frauds  now  set 
out  bv  plaintiffs  and  herein  answered  by  this 
defendant" 

The  sections  referred  to  In  this  fourth  para- 
graph of  the  answer,  other  than  those  aoove 
set  forth,  are  as  follows: 

"Sec  S2M.  Whenever  any  person  evades 
or  attempts  to  evade  the  payment  of  the  tax 
on  any  oistHled  spirits,  in  any  manner  what- 
ever, he  shall  forfeit  and  pay  double  the 
amount  of  the  tax  so  evaded  or  attempted  to  be 
evaded." 

"  Sec.  8296.  Whenever  any  pjnau  removes 
or  aids  or  abets  in  the  removal  of  any  distilled 
spirits  on  which  the  tax  has  not  been  paid,  toa 
place  other  than  the  distillery  warehouse  pro- 
vided by  law,  or  conceals  or  aids  in  the  con- 
cealment of  any  qyirits  so  removed,  or  aids  or 
abets  in  Uie  removal  of  any  distilled  q>irits 
from  any  distillery  warehouse,  or  other  ware- 
house for  distilled  spirits,  authorized  by  law, 
in  any  manner  other  than  is  provided  by  law, 
or  conceals  or  aids  in  the  concealroent  of  any 
spirits  so  removed,  he  shall  be  liable  to  a  pen- 
alty of  double  the  tax  imposed  on  such  dis- 
tilled spirits  so  removed  or  concealed,  and  shall 
be  fined  not  less  than  $200,  nor  more  than 
$5,000,  and  imprisoned  not  less  than  three 
months,  nor  more  than  three  years." 

'*  Sec  8452.  Every  person  who  sliall  have  in 
his  custody  or  possession  any  goods,  wares, 
merchandlBe,  aracles,  or  objects  on  which  taxes 
are  imposed  by  law.  for  the  purpose  of  selling 
the  same  In  fraud  of  the  internal  revenue  laws, 
or  with  design  to  avoid  payment  of  the  taxes 
imposed  thereon,  shall  be  liable  to  a  penalty  of 
$500,  or  not  less  than  double  the  amount  of 
taxes  fraudulently  attempted  to  be  evaded." 

The  United  States  filed  a  demurrer  to  the 
fourth  paragraph  of  the  answer,  "  because  it 
di<e6  not  state  facts  sufficient  to  constitute  a  de- 
fense." 

Eight  days  afterwards  the  issuer  of  fact 
were  tried  by  a  Jury,  which  found  a  general 
verdict  for  ttie  United  States.  The  cMmant 
then  moved  the  court  to  set  aside  the  verdict, 
alleging  as  grounds,  amonff  others,  that  the 
court  had  no  lurisdiction  and  that  the  informa- 
tion was  insufficient  He  also  moved  for  Judg- 
ment on  the  pleadings,  notwithstanding  the 
verdict  The  court  mide  an  order  denying  the 
motions,  and  entering  a  ludgment  condemning 
the  proper^  as  forfeited  to  the  United  States, 
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and  awarding  coets  against  Ck>ffoy.  There  Is 
no  bfll  of  excqitions,  but  the  claimant  has  sued 
out  a  writ  of  eartor  to  review  the  Judgment 

The  assignment  of  errors  filed  in  this  court 
asserts  these  prOTOsitions:  1,  that  the  informa- 
tion is  not  sumcfent  in  law;  2,  that  the  circuit 
court  had  no  Jurisdiction  of  the  subject  matter 
of  the  actiooL  or  of  the  property  seized,  atot 
theperson  of  the  claimant;  8,  that  there  wasno 
snflfdent  monition,  attachment  or  selzaie  of 
the  property,  and  no  1ml  publication  and  no- 
tice of  the  seizure,  ana  no  valuation  of  the 
goods,  as  required  hj  law;  4,  that  it  was  error 
to  submit  the  case  to  the  Jury  before  the  de- 
murrer to  the  fourth  paragr^>h  of  the  answer 
^eas  disposed  of ;  6,  that  It 'Wlu  error  to  overrule 
salddemuner. 

In  regard  to  the  first,  third  and  fourth  aa>     /^ 
signments,  the  questions  presented  by  them 
were  not  formally  raised  In  the  drcun  court 
and  are  not  presented  by  a  bill  of  exoeptioos 
and  cannot  be  considered  here. 

As  to  the  first  aasiffnment,  that  respecdngthe 
insufficiency  of  the  mformation,  it  Is  snppoaed 
by  the  claimant  that  his  motion  for  Judgment, 
notwithstanding  the  verdict,  raises  that  ques- 
tion. But  there  is  no  exception  to  the  order  of 
the  court  denying  that  motion.  There  Is  an  ex- 
ception to  the  written  opinion  of  the  court 
overruling  a  motion  for  a  new  trial,  and  to  an 
order  made,  after  Judgment,  overruling  a  mo- 
tion made  after  Judgment,  for  a  new  triaL 
But  there  is  no  other  exception  In  the  record. 
Assuming,  however,  that  the  point  as  to  the 
inf  orma&n  can  be  raised  here,  it  Is  urged  that 
the  first  count,  that  founded  on  section  8257,  Ib 
insufficient  because  the  count  does  not  set  f  wth 
facts  from  which  the  court  can  infer  that  Cof- 
fey defrauded  or  attempted  to  defraud  the 
United  States.  It  1b  sufficient  answer  to  this 
objection  to  say  that  the  claimant,  in  his  an- 
swer, denies  the  allegations  of  the  first  count, 
specifically,  as  they  are  made.  After  that,  he 
cannot,  Ina  court  of  error,  on  sudi  a  leocxtd  as 
this,  be  heard  to  say  that  he  did  not  know  the 
charge  made,  and  could  not  defend  against  it, 
although,  if  he  had  excepted  or  demurred  to 
the  count,  the  objection  might  have  been  i^e- 
sented  for  consideration.  After  a  general  ver- 
dict for  the  United  States,  one  good  count  in 
the  Information  is  sufficient  to  uphold  the  Judg- 
ment   Chfev  V.  U.  8,  ante,  p.  (681] 

The  objection  to  the  Jurisdiction  of  the  cir- 
cuit court  is  overruled,  in  accordance  with  the 
decision  in  Ooffey  v.  U,  8.  ante,  p,  r681] 

The  principal  question  Is  as  to  the  ^ect  of 
the  indictment,  trial,  verdict  and  Judgment  of 
acquittal  set  up  in  the  fourth  parairraph  of  the 
answer.  The  information  is  founded  on  seo> 
tions  8257,  8450  and  8458;  and  there  Is  no  ques- 
tion, on  the  averments  in  the  answer,  that  the 
fraudulent  acts  and  attempts  and  intents  to  de- 
fraud, alleged  in  the  prior  criminal  informa* 
tion,  and  covered  by  the  verdict  and  Judgment 
of  acquittal,  embraced  all  of  the  acts,  attempts 
and  intents  averred  In  the  information  In  tola 
suit. 

The  question,  therefore,  is  distinctly  present- 
ed, whether  such  Judgment  of  acquittal  is  a 
bar  to  this  suit      We  are  of  opinion  that  it  Iil      [' 

It  is  true  that  section  8257,  after  denoundnif 
the  single  act  of  a  distiller  defrauding  or  at- 
tempting to  defraud  the  United  States  of  tins 
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be:  1/that  certain  apedflc  proper^  shall  be  for- 
Ubtd,  and  2,  that  Uie  oflTender  shall  be  fined 
sad  imprisoned.  It  is  also  tme  that  the  pro- 
osediag  to  enforce  the  forfeiture  against  therei 
aameainust  be  a  proceeding  in  rem  and  a  civil 
scckm;  while  that  to  enforce  the  fine  and  im- 
prisonment must  be  a  criminal  proceeding,  as 
WM  held  br  this  court  in  The  Palmyra,  12 
Wheat  1, 14  [25  U.  8.  bk.  6,  L.  ed.  581, 685]. 
Tet,  where  an  issue  raised  as  to  the  existence 
of  the  act  or  fact  denounced  ha^  been  tried  ina 
criminal  proceeding,  instituted  by  the  United 
Scatea,  anda  Judgment  of  acquittal  has  been 
rendered  in  favor  of  a  particular  person,  that 
Jndfment  is  conclusive  in  favor  of  such  person, 
onthe  sobaequent  trial  of  a  suit  in  rem  by  the 
Oyted  Stotes,  where,  as  against  him,  the  ezist- 
eaee  of  the  same  act  or  fact  is  the  matter  in  is- 
sea,  as  acanae  for  the  forfeiture  of  the  property 
prosecuted  in  such  suit  inrem.  It  is  urged  as 
a  Tcaeon  for  not  allowing  such  effect  to  the 
that  the  acqu&d  in  the  criminal 
'may  bave  takoi  puce  because  of  the  rule 
leoulring  guilt  to  be  proved  beyond  a  reason- 
sue  doQ&i;  and  that,  on  the  same  evidence,  on 
the  question  of  preponderance  of  proof,  there 
mkgbx  be  a  verdict  for  the  United  States,  in  the 
ioStA  rwm.  Nevertheless,  the  fact  or  act  has 
been  put  in  iasue  and  determined  against  the 
United  States:  and  all  that  is  imposed  by 
the  stnlnte,  as  a  consequence  of  guOt,  is  a 
panshment  therefor.  There  could  be  no  new 
trial  of  the  crimiud  prosecution  after  the  ac- 
qoittal  iu  it;  and  a  snbeequent  trial  of  the  civil 
■rit  amoonts  to  substanoally  the  same  thing, 
vidi  a  difference  only  in  the  consequences  fol- 
kywiag  a  judgment  adverM  to  the  claimant^  ^ 

When  ao  acquittal  in  a  criminal  proeecutioo 
ia  Ittiialf  of  the  Government  is  pleaded  or  of- 
fend Id  evidence,  bv  the  same  deiendant,  in  an 
actioii  agafaist  him  by  an  individual,  the  rule 
does  DOC  apply,  for  the  reason  that  the  parties 
the  same;  and  often  for  the  additional 
^al  a  certain  intent  must  be  proved  to 
the  indictment,  which  need  not  be 
proved  to  eopport  the  dvfl  action.  But  upon 
lUs  Roord,  aa  we  have  already  seen,  the  pai^ 
liei  and  the  matter  in  issue  are  the  same. 

Whether  a  conviction  on  an  indictment  un- 
8207  could  be  availed  of  aa  con- 
ev&taice,  inlaw,  for  a  condemnation, 
la  a  subsequent  suit  in  rem  under  that  section, 
and  whether  a  Judgment  of  forfeiture  in  a  suit 
in  rmn  under  n  would  be  conclusive  evidence, 
ia  law,  for  a  conviction  on  a  subsequent  in- 
uader  it,  are  qoestions  not  now  pre- 


The  coadnsion  we  have  reached  is  in  eon- 
mmemat  with  the  principles  laid  down  by  this 
cDOft  In  O^Utan  v.  Hi>yt,  8  Wheat.  246  [16  U. 
S  bk.  4,  L.  ed.  881].  In  that  case  Hoyt  sued 
Q%Moa  the  collector,  and  SchenciL  the  survey- 
ur.  of  the  Port  of  New  York,  in  trespass,  for 
taUag  and  carrying  away  a  vessel.  The  de- 
f  eoduas  pleaded  that  th^  had  seized  the  ves- 
•d,  by  anthoritv  of  the  President,  as  forfeited 
^lr  a  violation  M  the  statute  against  fitting  out  a 
^mmk  lo  eommit  hostilities  against  a  friendly 
Cooe^B  yomm,  and  that  she  bad  been  so  fitted 
«ai  emi  was  forfeited.  At  the  trial  it  was 
jhevn  that  after  aeizure,  the  vessel  was  pro- 
lit  r.  8. 


ceeded  against  by  the  United  States,  by  libel, 
in  the  United  States  District  Court,  for  the  al- 
1^^  offense,  and  Hoyt  had  claimed  her  and 
she  was  acquitted  ami  ordered  to  be  restored, 
and  a  certificate  of  reasonable  cause  of  seizure 
was  denied.  The  defendants  offered  to  prove 
facts  showing  the  forfeiture.  The  trial  court 
excluded  the  evidence.  In  this  court,  the 
question  was  presented  whether  the  sentence 
of  the  district  court  was  or  was  not  conclu- 
sive on  the  defendants,  on  the  qnestion  of  for- 
feiture. Tills  court  held  that  tne  sentence  of 
acquittal,  with  a  deoiid  of  a  certificate  of  rea- 
sonable cause  of  seizure,  was  conclusive  evi- 
dence that  no  forfeiture  was  incurred,  and 
that  the  seizure  was  tortious;  and  that  these 
questions  could  not  again  be  litigated  in  any 
forum. 

This  doctrine  is  peculiarly  applicable  to  a 
case  like  the  present,  where,  in  both  proceed- 
ings, criminal  and  civil,  the  United  States  is 
the  party  on  one  oide  and  this  claimant  the 
party  on  the  other.  The  judgment  of  acquittal 
in  the  criminal  proceeding  ascertained  that  the 
facta  which  were  the  basis  of  that  proceeding, 
and  are  the  basis  of  this  one,  ana  which  are 
made  by  the  statute  the  foundation  of  any 
punishment,  personal  or  pecuniarv,  did  not 
exist.  This  was  ascertains  once  for  all,  be- 
tween the  United  States  and  the  claimant,  in 
the  criminal  proceeding,  so  that  the  facts  can- 
not be  again  litigated  between  them,  as  the  basis  ta^^ 
of  any  statutory  punishment  denounced  as  a  l^*«oj 
consequence  of  the  existence  of  the  facts.  Thia 
is  a  necessary  result  of  the  rules  laid  down  in 
the  unanimous  opinion  of  the  judres  in  the 
'^ase  of  Bbx  y.Duehea  of  Kingston,  !K)  HowelL 
St  Tr.  855,  588,  and  which  were  formulated 
thus:  the  Judgment  of  a  court  of  concurrent 
Jurisdiction,  direcUv  upon  the  point,  is  as  a 
plea  a  bar,  or  as  evidence  conduJnve,  between 
the  same  parties,  upon  the  same  matter  direct- 
ly in  question  in  another  court;  and  the  judr- 
ment  of  a  court  of  exclusive  Jurisdiction,  ol- 
rectlv  upon  the  point,  is,  in  like  manner,  con- 
clusive upon  the  same  matter,  between  the 
same  partiea,  coining  incidentally  in  question 
in  another  court  for  a  different  purpose.  In 
the  present  case,  the  court  is  the  same  court 
and  had  Jurisdiction;  and  the  Judrment  was  di- 
rectly on  the  point  now  involvea  and  between 
the  same  parties. 

In  a  case  before  ifr.  Jtutiee  Miller  and  Jttdge 
Dillon  (U.8.Y.  MeKee,  4  DiU.  128),  thedefend- 
ant  had  been  convicted  and  punished  under  a 
section  of  the  Revised  Statutes,  for  conspiring 
with  certain  distillers  to  defraud  the  United 
States,  by  unlawfullv  removing  distilled  spirits 
without  payment  of  the  taxes  thereon.  He 
was  afterwards  sued  in  a  dvil  action  by  the 
United  States,  under  another  section,  to  recover 
a  penalty  of  double  the  amount  of  the  taxes  lost 
by  the  conspiracy  and  fraud.  The  two  allefi:ed 
transactions  were  but  one;  and  it  was  held  &at 
the  suit  for  the  penal^  was  barred  by  the  Judg- 
ment in  the  criminal  case.  The  decision  was 
gut  on  the  ground  that  the  defendant  could  not 
e  twice  punished  for  the  same  crime,  and  that 
the  former  conviction  and  Judgment  were  a  bar 
to  the  suit  for  the  penalty. 

Tbere  ought  to  nave  been  a  Judgment  for  the 
claimant  on  the  demurrer  to  the  fourth  para- 
graph of  the  answer,  notwithstanding  the  ver- 
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diet;  and  as  the  facts  set  forth  in  that  para- 
graph were  admitted bv  the  demurrer,  andoon- 
Btituted  a  defense  to  the  suit,  the  jtidgmerU  oj 
the  Circuit  Court  ii  reversed,  and  the  eaee  re- 
manded io  that  court,  with  a  direction  to  enter  a 
judgment  for  the  claimant,  diemissing  the  libel 
[information],  and  to  take  euch  proceedings  in 
regard  torestoring  the  property  attached  a»  may 
be  proper  and  not  ineonsietentwith  this  opinion. 
True  copy.   Test: 

James  fl.  MoKenney,  Clerk,  Sup.  Gourti  U.  B. 


[4611      ^^^^^N  ASSURANCE  CORPORATION, 

Pfif.  in  Err., 

9. 

EUGENE  J.  A.  DRENNEN  bt  al..  Part- 
ners, as  Drknitbn,  Stabb  and  Eybbbtt. 

(See&  a  Beporter's  ed.  481-472L). 

Participation  in  profits  of  partnership  does  not 
change  title  to  property. 

An  agreement  under  which  one  la  merely  to  par- 
actpate  in  the  profits  of  a  partnership  does  not  pass 
such  an  interest  in  the  property  of  the  firm  as  will 
inTalldate  a  polioy  of  insurance,  which  provides 
against  a  transfer  or  change  of  title  or  possession, 
against  the  real  intention  of  the  parties. 

[No.  laas.] 

Submitted  Jan.  6,  1886,    Decided  Jan  18,  2886, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 
This  action  was  brought  in  the  District  Court 

§  fourth  Judicial  District)  of  Minnesota  by  the 
efendantsin  error,  on  two  fire  insurance  poli- 
cies. Upon  the  petition  of  the  defendant  the 
suit  was  subsequently  removei  into  the  court 
below.  The  first  trial  resulted  in  a  verdict  and 
tud^ent  for  the  defendant  This  Judgment 
havmg  been  reversed  and  the  case  remanded  by 
this  court  at  the  last  tenn  (Bk.  28.  910)  a  sec- 
ond trial  was  had,  which  resulted  in  a  verdict 
and  Judgment  for  the  plaintiffs,  for  $6,770, 
with  costa  Whereupon  the  defendant  sued 
out  this  writ  of  error. 

For  a  full  statement  of  the  facts  of  the  case, 
see  the  above  report  of  the  opinion  of  this  court 
at  the  former  hearing,  where  may  be  found  the 
contract  of  May  24, 1888.  Bee  also,  the  pres- 
ent opinion  for  additional  fiicts. 

Messrs.  C.  K.  Davis  and  C.W.  Biinii«  for 
plaintiff  in  error: 

Where  the  bill  of  exceptions  contains  all  the 
evidence,  and  the  court  was  requested  to  direct 
a  verdict,  this  court  will  determine  whether,  as 
a  matter  of  law,  the  verdict  ought  to  have  been 
directed  as  requested. 

Lancaster  v.  Collins,  115  U.  8.  222  (Bk.  29, 
L.ed.878). 

The  question  is:  Was  the  property,  at  the 
time  of  the  fire,  partnership  property  or  not? 
And  the  decisive  test  of  this  qu^tion  is  whether 
Mr.  Amdfs  $10,000  was  advanced  as  a  loan  up 
to  the  time  of  formation  of  the  Corporation,  or 
whether,  during  that  time,  it  was  embarked  in 

JHOTm.—PartnenMp;  ^tihen  a  community  of  prof- 
^9r^^fi>  «K«<3#mt.   See  Ward  v.  ThompsMi,  68 
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the  ventures  of  their  trade;  whether  it  became 
part  of  the  capital  stock.  It  is  beyond  all  ques- 
tion that  his  contribution  went  to  pay  for  goods 
purchased  bv  the  firm  or  to  pay  their  debts,  and 
was  minglea  through  and  tlux)ugh  with  the  old 
stock,  and  that  he  was  one  of  the  losers  b  v  this 
fire.  ^  ^ 

We  submit  that  his  contribution  was  capital 
stock,  and  that  he  was  a  copartner  and  joint 
owner  of  the  goods  insured. 

The  cases  are  uniform  that  even  where  a 
par^  makes  no  contribution  to  the  ci^iital 
stock,  but  simply  renders  services,  if  he  shares 
in  the  net  profits  as  profits,  he  is  a  ixirtner. 
Where  he  makes  contribution  to  the  capital  and 
shares  in  the  profits  as  such  in  proportion  to  his 
contribution,  the  question  has  never  been  one 
which  is  even  open  to  doubt 

When  the  assured  all  testify  that  Amdt  added 
his  $10,000  to  their  capital  as  a  i^rt  of  it,  and 
was  to  share  profits  according  to  his  contribu- 
tion, they  make  him  a  partner  per  se,  both  as  to 
creditors  and  as  between  themselves. 

BerthM  v.  Goldsmith,  24  How.  586  (65  U.  8. 
bk.  16,  L.  ed.  762);  Beauregard  v.  Case,  91  U. 
a  140  (Bk.  28,  L.  ed.  264);  Whiteomb  v.  Cbw- 
verse,  119  Mass.  88;  Livingston  y.  Blanchard,  130 
Mass.  841:  Eit  parte  Owen,  4  De  G.  &  5.  851; 
Syers  v.  Byers,  1  L.  R  App.  Cas.  174;  Lindley, 
Part  23,  24;  NoU  to  Waugh  v.  Om^,  1  Smith 
L.  C.  1808, 1311;  mu^Y.  HarHngUm,  13  Gray, 
468;  Loomis  v.  Marshall,  12  C:k)nn.  69;  Vaesar 
V.  Gamp,  14  Barb.  841. 

Community  of  loss  is  not  necessary  to  con- 
stitute a  partnership,  or  to  create  a  partnership 
property  to  be  oWbea  by  the  partners  as  such. 
Aicknam  v.  Bamum,  15  (Joim.  67;  Munr0 
V.  Whitman,  15  N.  Y.  Sup.  Ct  558;  Bx  parte 
Langdale,  18  Ves.  299;  Oilpiny,  Enderby,  5  B. 
&  A.  954;  Pars.  Part.  3d  ed.  48-59;  Hendriek 
V.  Qunn,  85  Ga.  234. 

The  insurance  company  has  the  right  to  sar 
with  whom  it  will  contract,  and  in  whom  it  wiU 
rest  its  confidence.  Any  process  bv  which  a 
new  party  to  the  contract  is  introduced,  by 
which  the  insured  shifts  the  moral  hazssrd  from 
himself  to  a  stranger,  creates  a  new  contract  and 
a  new  relation  which  the  company  has  not  con- 
sented to  assume. 

MaUeyy.  Atlantic  F,  db  M.  Ins,  Co,  51  Conn. 
222;  Bey  v.  Bcmghkeepsie  Mut.  Ins.  Co,  23  Barb. 
623;  Pierce  v.  Nashua  F.  Ins.  Cb.  50N.  H.  299; 
Weet  V.  Citizens  Ins,  Co,  27  Ohio  St  11;  Dix  ▼. 
Mercantile  Ins,  Cb.  22  RL  272. 

Some  authorities  hold  that  Uie  insurers  may 
be  as  greatlv  prejudice  by  removing  one  to 
whom,  witn  others,  they  had  intn^ted  tbe 
guardianship  of  valuable  property,  as  by  tbe 
introduction  of  a  stranger,  and  that  a  transfer 
from  one  partner  to  another  vitiates  the  policnr. 
Barnes  v.  Union  Mut.  F.  Ins,  Co,  51  Me. 
110;  Eivrtf<yrd  F,  Ins,  Co.  v.  Boss,  23  Ind.  179; 
Finl^  V.  Lycoming  Co.  Mut,  Ins.  Cb.  30  Pel  St. 
Z\\\We8tem  Mass,  Ins,  Co,  v.  Biker.  10  Micb. 
279;  Wood  v.  Rutland  A  Addison  Mut,  F.  Ins. 
Co.  81  Vt  552;  Keeler  v.  Niagara  F,  Ins,  Co,  16 
Wis.  528;  Home  Mut.  F.  Ins,  Co,  v.  ffauslein, 
60  HI.  521;  Lappin  v.  barter  Oak  F.  dt  M,  /#*«. 
Co.  58  Barb  325;  Lockwood  v.  Middlesex  M*tt. 
Ass.  Co.  47  Conn.  564;  Hoffman  v.  ,£tna  /^. 
Ine,  Co,  32  N.  Y.  405. 

In  Cwrd  v.  Ine,  Co,  4  Mo.  App.  424,  the  court 
^eld  that  the  introduction  of  a  new  partner  waa 

\u  i.  !<. 
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■ck  ickioge  of  tttle  and  po8B688ion  as  to  avoid 

h  lM0r  T.  JSiTna  In»,  Oo.  18  Mo.  128,  the 
mithdd  that  where  twofaiaured  partners  dis- 
■Mnddfrided  the  property,  converting  the 
jriM  owDoihip  into  a  several  ownership,  such 
acksM  of  tide  woold  vitiate  the  policy. 

Bmtmi,  EowmrdlfU,  Co,  62N.  T.  002;  AV 
ArfTMstf  F, Im.  Ch.  47 K.  Y.  114;  Briggs 
r.Bmhi.  (h,  88  K.  C.  141:  Oakei  v. Manu- 
/Mnrf7.  4if.Jiua>.  181Mass.l64.  This 
(K.  fim  trial,  per  Mr.  JutiHee  MiUer;  20  Fed. 
Bo.  07. 

Cpoa  tldi  tiH  this  court  having  decided  that 
Ike  vnitan  contract  had  sole  reference  to  a 
incorporation,  and  no  reference  to  a  part- 
len^)  idation,  a  large  amount  of  parol  testi- 
■0^  VM  taken  to  show  that  there  was  a  part- 
nip  iriatioQ  between  the  parties  prior  to  the 
tem  of  the  oontemplated  corporation.  It 
an  «e&  be,  as  these  ddendants  in  error  have 
ptrndy  rttted,  that  this  $10,000  was  paid  in, 
»( oaljr  to  secQie  ytt,  Amdt  a  share  in  the  oor- 
»a«e«o^  but  in  order  to  entitle  him  in  the 
aaadne  sad  before  the  formation  of  the  cor- 
^■itiaB,  to  a  share  of  the  net  profits  in  the  part- 

—fcip  boineWL  We  were  entitled  to  hate 
t  nfaabied  to  the  jurv  to  say  whether  this 
•»?  wai  DOC,  as  testified  by  the  defendants 
>  onr,  paid  fan  for  this  double  purpose.  The 
Mitcoigt,  by  withdravring  from  tne  jury  any 
^mkhmhm  ii  this  payment  by  AmdC  de- 
?c^the  plahitifF  in  error  of  a  great  and  al- 
QootioQfaig  part  of  the  r«9  (fesim  of  the 


^Uag  parties  to  the  written  contract,  the 
'■Mrfai  error  had  a  dear  right  to  vaiy  or 
f*aaatradict  its  terms. 

5«wri.  Bv.  8  27»;  2  Pars.  Cont.  556,557. 

Tkndeis  thus  laid  down  in  Chitty  on  Con- 


J^tbooijb  parties  and  privies,  as  between 
^'^'ts,  are  esto|>ped  from  contradicting  a 
*^  asfrmfpt  by  parol  proof,  yet  the  rule 
■<*  M  apply  to  strangers  who  have  an  inter- 
■B  Aovteg  the  true  state  of  the  case." 
.  Jaitr, Coot  11th Am. ed.  141: Whart  Ev. 
» BMfiiriL  Ev.  791;  2  Tayl.  Ev.  978;  Bar- 
?• ».  AAsf,  21  How.  160  (62  U.  8.  bk.  16, 
-«4  Uk  Bemptew  v.  Eivp,  61  N.  Y.  471; 
**i^  V.  Iim,a>.  ^if,  A.K  N.  Y.  284; 


;^  ▼.  JfimAm.  44  CaL  58;  Eumnan  v. 
^.•CU.  850;  Edgerhf  v.  Emermm,  8  Fost. 
^^^OmnmncfRqfSreufBerlin  Y,N<mnch, 
•[**■.  «»;JBr<5irv.  Laiferty,  1  Whart  808; 
^■^  ^.Omdmim.  25  N. H.  ^; ixw  v.  Blod- 
F  ttH.  H.  Ill;  Woodman  v.  Eatiman,  10 
i5«l;  mrmim'  v.  Lambeth,  7  B.  Mon.  589; 
9«4*  V.  JfimcM,  2  bed.  26;  Venabie  v. 
*^f^  11  AJa.  147;  Van  Bman  t.  Staneh- 
fi^  Kin.  256;  fitafom  t.  BtwrdeoarU,  17 


^^  J.  C  Drmaen  and  Shaw  4b 
^.  hr  iWrndsiifs  in  error; 
J?*«aif  bs  a  partner  in  the  profits  of  a 
^^■»  «wat  being  a  partner  or  part  owner 
'■■'pyutj  with  which  it  is  conducted." 
. S^ty.  ttet  11^64-56;  Pars.  Part.  47; 
;*%PM  p.  19:  WUi  T.  SmaU,  1  Camp. 
*^*«_v.  BoAt.  25  Mfam.  212;  BtvarU 
*9f.nTcBL  Jr.  408;  Blanehard  t.  Oootidge. 
^^I^B;  gfwiifay  ias.  Cb.  v.  Borringer. 


"••r.! 


The  question  to  be  determined  upon  the  evi- 
dence was,  whether  the  plaintiffs  and  Amdt 
had  formed  a  partnership  as  between  them- 
selves in,  and  become  joint  owners  of  the  in- 
sured property.  The  solution  of  this  question 
must  depend  on  the  ascertainment  of  the  in- 
tention of  the  parties. 

Pars.  Part  18,  and  cases  cited;  OiU  v.  Kuhn, 
6  8.  &  R.  837;  1  Undley,  Part.  p.  18,  notes  and 
cases  cited.    5  Wait,  Act  &  Def.  p.  114. 

'^Persons  may  not  be  partners  though  they 
call  themselves  so." 

Btory,  Part  7th  ed.  p.  45,  note.  See  also, 
Baddiffyr.  BushiMrth,  88  Beav.  484;  Oliver  v. 
Oray,  4  Ark.  425;  Bidgway  v.  Philip,  1  C.  M. 
&  R  415,  and  particularly  Vice  v.  An9on,  7  B. 
&C.  409. 

If  parties  expressly  declare  that  t^ey  do  not 
mean  to  become  partners,  the  courts  neither' 
consider  the  express  contract  nor  their  acts  as 
creatinga  partnership  in  fact,  although  other- 
wise clearly  established. 

5  Wait,  Act  &  Def.  p.  114, 115;  KerrY.  Potter, 
6  Gill  (Md.)  404;  QilpmY.  Enddberg,  5  B.  &  Aid . 
954.  See  also  Clement  v.  BdcUock,  13  N.  H. 
185;  Pbllard  v.  Stanton,  7  Ala.  761;  Bicey.  Atu- 
Un,  i;  Mass.  197;  PilUbury  v.  PiUebury,  20  N. 
H.  90;  Bandle  v.  State,  &  Ala.  14;  Niehoffv. 
Dudley,  40  Bl.  406;  Lintnar  v.  MiUikin,  47  BL 
178;  BubbeU  v.  Wooff,  15  Ind.  204;  Salter  v. 
Bam,  81  N.  Y.  821. 

Mr»  Justice  Harlan  delivered  the  opinion 
of  the  court: 

Thi«  case  has  been  once  before  in  this  court 
Drennen  v.  London  AisuraHee  Oo.  118  U.  8.  51 
[Bk.  28,  L.  ed.  919].  It  is  an  action  upon  two 
policies  of  fire  insurance  executed  March  10, 
1888,  and  covering  certain  goods,  wares  and 
merchandise  belonging  to  the  firm  of  Drennen, 
Starr  &  Everett  Eacn  policy  contains  the  fol- 
lowing provisions:  '*  If  the  property  be  sold 
or  tranderred,  or  any  change  takes  place  in  title 
or  possession  (except  by  succession  by  reason 
of  tne  death  of  the  insiired),  whether  oy  legal 
process,  or  Judicial  decree,  or  voluntary  transfer 
or  conveyance  *  *  *  then,  and  in  every  such 
case,  this  policy  shall  be  void."  "  If  the  interest 
of  the  assured  In  the  property  be  any  other  than 
the  entire,  unconditional,  and  sole  ownership 
of  the  property  for  the  use  and  benefit  of  the 
assured  •  *  •  it  must  be  so  represented  to  the 
Corporaticm  and  so  expressed  in  the  written 
part  of  this  policy;  otherwise  the  policy  shall 
be  void.  When  property  has  been  sola  or  de- 
livered or  otherwise  disposed  of,  so  that  all  in- 
terest or  liability  on  the  part  of  the  assured 
herein  named  has  ceased,  this  insurance  on  such 
property  shall  immediately  terminate." 

The  insurer  contends  that  after  the  execution 
of  the  policies,  and  before  the  loss  of  July  29, 
1888,  there  was.  by  the  voluntary  act  of  the  in- 
sured, a  sale  or  transfer  of  the  property,  or  such 
a  change  in  title  or  possession  as  rendered  the 
policies,  by  their  terms,  void.  This  defense 
rests  entirely  upon  the  claim  that,  prior  to  the 
loss,  one  Amdt  was  admitted  as  a  partner  in 
the  firm  of  Drennen,  Starr  &  Everett  The 
plaintiffs  deny  that  he  ever  became  a  partner 
with  them,  or  ever  acquired  any  interest  in  the 
property  insured.  Upon  the  record  as  it  was 
at  tne  former  lienrin^,  that  question  depended 
mainlv  upon  the  coustruction  of  the  written 
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agreement  of  May  24,  1888,  which  is  giTen  in 
full  in  118  U.  8.  53  [Bk.  28,  L.  ed.  020Lwhete- 
by  the  insured  agreed  to  receive  Amdt  "  into 
their  business,"  upon  certain  terms  and  condi- 
tions, among  which  are  the  following:  that  the 
company  should  be  incorporated ;  that  Amdt 
should  pay  into  the  firm  for  its  use,  <m  or  be- 
fore June  14, 1883,  the  sum  of  $5,000,  and  a 
like  sum  on  or  before  January  1, 1885,  the  latter 
amount  until  paid,  to  be  evidenced  by  his  prom- 
issory note,  dated  January  1, 1888,  and  each  pay- 
ment to  bear  interest  at  8  per  cent  from  the 
date  last  named;  that  the  busineas  "  to  be  car- 
ried on  by  the  new  company  to  be  formed," 
the  name  of  which  was  to  be  thereafter  deter- 
mined, should  be  of  the  same  nature  as  that 
then  conducted  by  Brennen,  Starr  &  Everett: 
and  that  "no  diange  in  the  nameorcharacter' 
of  that  firm  "shall  be  made  until  said  corpora- 
tion shall  be  formed."  Amdt  paid  to  the  firm, 
on  the  18th  of  June,  1888.  the  sum  of  $6,000, 
and  executed  <m  the  third  of  July  of  the  same 
year  the  required  note  for  a  like  amount,  the 
money' and  note  being  entered  to  his  individual 
credit  on  the  books  of  Diennen,  Starr  &  Ev- 
erett. Upon  this  state  of  facts  this  court,  re- 
versing the  Judgment  rendered  for  the  insurer, 
said:  "  The  instmction  by  the  court  below  pro- 
ceeded upon  the  ground  that  the  payment  bv 
Amdt  in  cash  and  notes  of  the  amount  which 
he  agreed  to  pay,  and  their  receipt  and  entry 
upon  the  books  of  the  firm  to  his  credit,  gave 
him  an  Interest  as  partner  in  the  business; 
whereas,  such  facts  only  established  the  per- 
formance of  some,  not  of  all,  the  conditions  pre- 
scribed; for,  by  the  agreement,  the  formation 
of  the  propoeed  corporation  was  ezpressl v  made 
a  condition,  with  the  others  naoMQ,  to  Amdf  s 
becoming  interested  in  the  business.  In  our 
judgment,  looking  at  the  whole  agreement,  the 
parties  did  not  contemplate  a  partnership,  and 
none  was  ever  established  between  them.  The 
agreement  looked  only  to  a  corporation,  the 
payment  and  other  things  specined  being  in 
preparation  for  its  ultimate  formation,  which 
was  an  adequate,  as  it  was  the  actual,  consid- 
eration; consequentiy  there  was,  prior  to  the 
loss  and  under  the  most  liberal  interpretation 
of  tiie  policies,  no  change  in  the  titie  or  posses- 
sion of  the  property,  nor  any  transfer  thereof, 
that  avoided  the  policies." 

At  the  last  trisl  there  was  evidence  to  the 
effect  that  Amdt,  after  paying  the  $5,000  in 
cash,  and  executing  his  note  for  the  same 
amount  became  enUUed,  by  agreement  with 
the  insured,  to  participate  in  the  profits  of  their 
business  from  January  1,  1888,  he  paying  in- 
terest on  these  amounts  fr^m  that  date.  And 
there  was  some  slight  proof  that  Drennen  *ipon 
one  occasion  spoKC  of  Amdt  as  ^  member  of 
his  firm. 

On  behalf  of  the  insured  it  is  contended  that 
even  if  Amdt  had  become  a  partner  in  their  firm, 
the  policy  would  .cover  their  interest.in  the  prop- 
erty. This  results,  it  is  claimed ,  from  that  clause 
in  the  policy  providing  for  the  termination  of 
the  insurance  if  the  property  be  sold  or  deliv- 
ered or  otherwise  disposed  oi,  "so  that  all  in- 
terest or  liability  on  the  part  of  the  insured 
herein  named  has  ceased. "  We  deem  it  unneces- 
sary to  consider  this  question,  because  the  case 
can  be  satisfactorily  determined  upon  other 
grounds.  Inviewof  all  the  evidence,  the  court, 
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when  delivering  its  chaige,  mig^  well  have  m 
sumed  that  there  was  no  poipoee  on  the  put 
of  the  insured,  or  of  Amdt,  that  the  latter 
sho  lid  have  such  aa  intereat  in  the  propertjas 
would  belonff  to  a  partner.  The  court,  therfr> 
fore,  rightfoliy  refoiad  to  instruct  the  Jmy  thift 
i^xm  the  undiKmted  evidence  Amdt  Dectmed 
partner  in  the  nrm  of  Drennen,  StarrftEverett 
Such  an  instmction  would  not  have  been  giveo, 
without  disregarding  the  Interpretatkm  which 
this  court  at  the  former  bearmff  gave  to  the 
written  agreement  of  May  24, 1^;  for,itwtt 
then  sakl  that  the  parties,  by  that  agreemeot. 
appeared  «r  induitria  to  have  excluded  the  pos> 
simlity  of  Amdf  a  acquiring  an  intoest  \n  c^ 
any  control  of  the  insiued  property  in  advano^ 
of  the  formation  of  an  ino^porated  compaojj 
That  interpretation  was  not  ufectedl^tlMfabl 
that  Amdt  paid  $6,000  in  cash  and  gave  hit 
note  for  a  like  amount;  for,  asheretofore  8&id« 
those  acts  were  simply  in  execution  of  the  sgre» 
ment  and  in  preparation  for  the  ultimate  f o^ 
mation  of  the  proposed  corporatioii,  andwer« 
not,  as  the  court  below  properly  dedded,  evi' 
dence  of  a  partnership.  The  payment  of  the 
money  and  the  executicm  of  the  note  wen 
plainly  required  by  the  M;reement;  and  the  par 
poee  of  both  iicta  is  to  m  asoertidned  from  iti 
provisions. 

The  main  cround  upon  which  the  defendant, 
at  the  last  trud.  claimed  exemption  from  Uabil 
ity  on  the  policies,  is  indicated  in  two  of  iti 
requests  for  instructions  to  the  jury:  1.  Tha 
"  if  it  was  not  the  underBtanding  that  Amdt  be 
came  a  lender  of  mon^,  and  if  it  was  the  un 
derstandingbetween  the  parties  that  the  amoon 
of  his  investment  was  to  oe  risked  in  tbeir  busl 
neas  and  become  part  of  the  capital  stock,  an< 
he  was  to  have  a  share  of  the  net  profits,  he  i 
not  a  mere  lender,  but  a  partner;^  8.  Tha 
"  when  a  person  contributes  a  portion  of  th 
common  capital  stock,  which  is  mingled  wit! 
the  contributions  of  others,  parties,  and  th 
whole  is  nuuuLeed  for  the  joint  interests  € 
those  who  contrmute,  the  contribators  eadi  ba^ 
ingashareof  the  net  profits  of  the  busineBs,  the 
become  thereby  partners  as  between  themsd  ve 
in  the  capital  nock  or  property  of  the  ooncem. 

We  are  of  opinion  tnat  the  court  did  notei 
in  declining  to  so  instract  the  jury.  The  que 
tion  is  not  whether  Amdt,  by  reason  of  Ids  pa 
ticipation  In  the  profits  of  thebosineaBof  Dm 
nen,  Starr  &  Everett,  could  have  been  chtLVft 
at  the  suit  of  creditors  as  a  partner  in  thai  fin 
The  inquiry  is,  whether  the  insured,  after  tl 
execution  of  the  polidea  and  before  the  los 
sold  or  transferred  the  property  covered  by  tl 
policies;  or  whether  there  occurred*  durii 
that  period,  any  change  in  title  or  possesaio 
If  there  had  been  a  sale  or  transfer  of  the  e 
tire  property  to  one  who  had  no  interest  in 
nor  any  right  to  control  It  at  the  time  the  co 
tract  of  insurance  was  made,  there  woold  u 
doubtedlv  have  been  such  a  change  In  the  til 
as  to  reimer  the  policies  void.  And  for  the  pi 
poses  of  the  present  case,  it  may  be  cocieed 
that  siich  would  have  been  the  result  had  Am 
become  a  pajrtner  in  the  firm  of  Drennen,  Sti 
&  Everett.  But  the  sale  or  transfer  t'^  whi 
the  polldes  refer  was  one  that  would  pass 
interest  in  the  property  itself.  Mere  p 
ticipation  in  profits  would  give  no  soidi 
terest  contrary  to  the  real  intenti<»i  of  the  p 
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favor  of  their  own  citizens,  nor  intermeddle 
with  commerce  between  the  Blatee. 

Cooler.  Tax.  p.  84;  Hintm  v,  Lolt,  B  Wall 
148  (76  TS.  S.  bk.  19,  L.  ed.  S87);  Guv  r.  Bai- 
ttmon.  100  U.  S.  438  (Bk.  8S.  L.  ed.  744);  TTunf 
▼.  Man/land,  12  WaU.  418  (TS  U.  S.  Iik.  SO,  L. 
ed.  4«}:  Tr«Um  r.  JTo.  91  U.  S.  376  (Bk.  S3. 
L.  ed.  847);  ITaMm-  r.  Fa.  103  U.  8.  b44  (Bk. 
as,  L.  ed.  (WS);  iJantdi  r.  flieAnnmd,  78  Ky. 
S44;  Simin*  r.  J0O  CatkMoflAme,  130  Mass.  1; 
Ante  T.  /brftuiA,  72  He.  406;  MeGvirt  r.  Par- 
Jw,  89  La.  Ann.  883;  Pimtr.SUiU.  18  N.  U. 
663;  Oraium  r.  Sbi/M.  87  Hloh.  811;  Be  Rrt- 
^itph,  8  Sawy.  C.  C.  Sfl6;  State  r.  JVortA,  27 
Ho.4e7;Stat«T.Srotfnin^6SHo.8ei:  County 
afltab^  T.  iRm«aJI.  103  U.  S.  661  (Bk.  30,  L. 
ed.  388);  ITtliv  r.  iWour,  14  'J&.  637;  Swff  v. 
WaOdiu.  22  Ark.  660,  604;  Mmt  T.  WiuAin^- 
tm  JfiUf,  11  Allen,  368. 

Mr.  J.  J.  V»D  Riper,  Atty-Oen.  of  Miehi- 
ffon,  for  defendants  In  ei 


commerce  but  the  exercise  of  the  p^lce  power 
of  the  State. 

ChmnuinueaUA  v.  KinAatt,  3*  Pick.  808;  Bar- 
temeutr  y.  Iowa,  18  WaU.  13B  (83  U.  S.  bk.  31, 
L.  ed.  eaS):  Licente  Gate*,  6  How.  604  (46  D.  S. 
bk.  12.  L.  ed.  35S);  GObone  t.  Oadm,  9  Wheat. 
BOS  (33  D.  S.  bk.  6,  L.  ed.  73):  FaMsnger  Gate*, 
7  How.  28S  (48  U.  S.  bk.  13.  L.  ed.  703). 

3.  In  the  License  Cases  almoet  every  phase 
of  the  liquor  question,  and  the  powers  of  the 
several  States  to  legislate  thereon  was  folly  dis- 
cussed, and  thdr  absolute  control  over  the  sub- 
ject settled  by  this  ooort, 

8.  There  is  no  unjust  dlecrimtnatlon  against 
citizens  of  other  Stales,  but  the  statute  is  appli- 
cable alike  to  all  persons,  residents  or  nonresi- 
''^nt8,  whr '-  ■"■' j-.<— . — — - 

4.  The  I 
occupatioD 

JfeCWtoc/t  T.  Md.  4  Wheat.  428  (17  U.  8.  bk. 
4,  L.  ed.  600);  Bnwn  r.  Md.  13  Wheat.  444 
(36  U.  B.  bk.  8,  L.  ed.  687). 

The  ri^ht  of  e  State  to  tax  occupations  gen- 
erelly  cannot  be  questioned. 

Nathan  r.  La.  9  How.  80  and  Ptiree  r.  N.  B. 
6  How.  693  (40  U.  S.  bk.  13,  L.  ed.  09S,  206); 
Biiaon  T.  La.  8  Wall.  148  ns  U.  3.  bk.  IS,  L. 
ed.  887);  Machine  Go.  r.  Qagt,  100  U.  8.  070 
(Bk.  30,  L.  ed.  764). 

6.  In  this  case  there  is  no  Importer  of  foreign 
eoods  taxed  end  no  foreign  Imports  to  be  af- 
fected thereby. 

6.  Theterms"impcrts"and"exports"dDnot 
refer  to  goods  brought  from  one  State  Into  an- 
other. 

Brown  t.  Marytand,  lupra;  Woodraff  r, 
Farham,  8  WaU.  133  (7.1  U.  8,  bk.  18,  L.  ed. 
883);  Ucmm  Com,  6  How.  693  (46  U.  S.  bk. 
IS.  L.  ed.  306). 

7.  It  has  been  held  that  a  State  may  require 
a  llceose  to  sell  ardent  spirits  of  foreign  aa  well 
as  of  domestic  manufacture,  and  that  a  law  au- 
thorising such  a  tax  would  not  be  a  regulation 
of  commerce,  but  within  the  poUce  power  of 
the  State. 

Panenaer  Oaea.  7  How.  388  (48  U.  6.  bk  13, 
L.  ed.  703):  Omoni  v.  Ogden,  S  Wheat.  SKfjA 
U.  &  bk.  6.  L  ed.  78). 

8.  In  Peiree  r.  New  BampAire,  Hpra,  the 
third  of  the  License  Cues,  the  power  of  a  State 
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to  tax  goods  brought  from  and  manufactured 
in  anotEer  State  was  fuUy  discussed  and  settled. 

9.  In  eYery  case  where  there  has  been  no  un- 
iust  discrimination  between  the  tax  or  license 
imposed  upon  goods  within  the  States,  and 
goods  brought  into  them  from  other  States  of 
the  Union,  the  tax  has  been  upheld  as  constitu- 
tionaL 

Woodruffs.  Parham,  tupra;  WMer  v.  Va, 
108  U.  S.  344  (Bk.  26,  L.  ed.  565);  Ward  v.  Md. 
tupra;  i^wpte  v.  Maring,  8  Keyes,  874;  Oibbans 
V.  Ogden,  Nathan  ▼.  Louisiana  and  Minson  y. 
Lott,  supra/  Conner  t.  JSUiott,  18  How.  598 
(69  U.  S.  bk.  15,  L.  ed.  498);  State  v.  JVbrth, 
27  Mo.  467;  Paul  v.  Va.  8  Wall.  177  (76  U.  S. 
bk.  19,  L.  ed.  859);  Cooley,  Const.  Lim.  p.  16; 
Ouy  T.  Baltimore,  and  MaMne  Oo,  ▼.  Oaget  100 
U.  8.  484,  676  (Bk.  25,  L.  ed.  748,  754). 

10.  The  person  selling  or  soliciting  the  sale 
of  intoxicating  liquors  at  wholesale,  to  be 
shipped  into  this  State  by  nonresident  dealers, 
is  required  to  pay  a  tax  of  $800;  and  for  selling 

*  malt,  brewed  or  fermented  liquors,  the  sum  oi 
$100;  while  the  resident  wholesale  dealer  is  re- 
quired to  pay  a  tax  of  $500;  and  for  malt, 
brewed  or  fermented  liquors  a  tax  of  $200,  from 
which  it  wlU  be  foimd  that  the  nonresident  may 
sell  intoxicating  liquors  at  wholesale,  by  pay- 
ing only  Uiree  fifths  of  what  is  required  of  the 
resident  dealer,  and  may  sell  malt  and  fermented 
liquors  by  paying  one  half  of  that  required  of 
the  resident  dealer. 

This  discrimination  is  all  in  favor  of  the  non- 
resident; imd  so  long  as  the  nonresident  does 
not  pay  a  greater  sum  than  the  resident,  there 
is  no  un  jiut  discrimination  against  him.  He 
has  no  cause  for  comi>laint,  and  is  not  deprived 
of  the  privileges  and  immunities  of  citizens  of 
this  State. 

Ouy  ▼.  Baltimore  and  Ward  t.  Maryland, 
tupra. 

Mr.  Juttiee  Bradle j  delivered  the  opinion 
of  Vie  court: 
In  1875  the  Legislature  of  the  State  of  Michi- 

ri  passed  an  Act  relating  to  the  sale  of  liquors 
that  State  to  be  shipped  into  the  State  by 
persons  not  residing  therein,  known  as  Act  No. 
226  of  the  Session  Laws  of  1875,  of  which  the 
following  is  a  copy: 

''An  Act  to  Impose  a  Tax  on  the  Business  of 
Selling  Spirituous  and  Intoxicating,  Malt, 
BrewM  and  Fermented  Liquors  in  the  State 
of  Michigan  to  be  Shipped  nom  without  This 
State. 

••Sec.  1.  The  People  of  the  State  of  Michigan 
enact:  That  every  person  who  shall  come  into, 
or  being  in  this  State,  shall  engage  in  the  busi- 
ness of  selling  spirituous  and  intoxicating,  malt, 
brewed  or  fermented  liquors  to  citizens  or  resi- 
dents of  this  State,  at  wholesale,  or  of  solicit- 
ing or  taking  orders  from  the  citizens  or  resi- 
dents of  this  State  for  any  such  liquors  to  be 
shipped  into  this  State,  or  furnished,  or  sup- 

Eliea  at  wholesale  to  anv  person  within  this 
late,  not  having  his,  theu'  or  its  principal 
place  of  business  within  this  State,  shall,  on 
or  before  the  fourth  Friday  of  June  in  each  year, 
pav  a  tax  of  $800  if  engaged  in  selling,  or  so- 
liciting, or  taking  orders  for  the  sale  of,  such 
spirituous  and  intoxicating  liquors,  and  $100 
for  malt,  brewed  or  fermented  liquors.  Such 
tax  shall  be  paid  to  the  Auditor-G^eral  and  be 
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by  him  paid  into  the  state  treasury,  to  the  credit 
01  the  general  fund. 

•'Sec.  2.  Upon  the  pa3rment  of  such  tax,  the 
Auditor-General  shall  issue  to  such  person  a 
receipt  therefor,  and  in  case  of  loss  thereof,  a 
duphcate,  when  required  by  the  person  to  whom 
the  original  receipt  was  issued.  Every  person 
making  such  sales,  or  soliciting  or  taking  oiders, 
as  in  the  first  section  of  this  Act  provided,  shaQ 
exhibit  such  receipt  to  every  person  to  whom 
he  makes  sale,  or  from  whom  he  takes  or  so- 
licits orders  for  such  liquors,  and  shall  exhibit 
such  receipt  to  any  supervisor,  justice  of  the 
peace,  sheriff,  under  sheriff  or  deputy  shenff, 
city  or  village  marshal,  chief  of  police,  police- 
man, or  constable,  when  required  so  to  do,  dur- 
ing business  hours. 

•'See.  8.  Any  person  liable  to  pay  any  tax 
under  this  Act,  who  shall  sell  any  bquors,  or 
solicit  or  take  orders  for  liquors  to  be  shipped 
from  without  this  State  to  any  person  wimio 
this  State,  furnished  or  supplied  by  a  person, 
copartnership,  association  or  corporation,  not 
resident  in,  or  having  his,  their,  or  its  principal 
place  of  business  wimin  this  State,  without  the 
tax  herein  provided  for  having  been  paid,  and 
having  in  his  possession  and  exhibiting  the  re- 
ceipt therefor,  or  a  duplicate  thereof;  and  any 
person  residing  or  being  in  this  State  whosliall 
purchase  liquors  from  a  person  liable  to  pav  a 
tax  under  this  Act,  who  has  not  paid  such  tax. 
Ok  shall  give  an  order  for  liquors  to  such  per< 
son  liable  to  p^  a  tax  under  this  Act,  whicli 
order  is  to  be  filled,  and  such  liquors  are  to  be 
shipped  from  without  this  State  to  a  persot 
withm  this  State,  furnished  orsupplieaby  i 
person,  copartnership,  association,  or  corpbni 
tion,  not  resident  in  or  havine  his.  their.  oi 
its  principal  place  of  business  within  this  State 
shall  be  deemed  guilty  of  a  misdemeanor 
and  on  conviction  thereof  sbaW  be  punished  bi 
a  fine  of  not  less  than  $25,  nor  more  than  $10(J 
and  in  default  of  pavment  thereof,  shidl  b 
imprisoned  not  less  than  ten  nor  more  thai 
ninety  days,  or  both  such  fine  and  imprisoo 
ment,  in  the  discretion  of  the  court. 

"Sec  4.  Selling  at  whol^ale  shall  be  deeme 
to  mean  and  include  all  sales  ot  such  spirits 
ous  and  intoxicating,  malt,  brewed  or  fermoii 
ed  liquors,  in  quantities  of  five  gallons  or  ovei 
or  one  dozen  quart  bottles  or  more,  or  sc^ci 
ing  orders  therefor  at  any  one  time  of  any  oo 
person." 

In  addition  to  the  foregoing  Act  there  wj 
another  independent  law  in  operation  in  Mid 
imn  in  1888,  being  an  Act  passed  Mav  3 
1879,  entitled  "An  Act  to  Provide  for  thc"Ta: 
ation  of  the  Business  of  Manufacturins  ax 
Selling  Spirituous  and  Intoxicating,  Ma] 
Brewed  or  Fermented  Liquors,"  and  to  repe 
a  previous  Act  for  the  same  purpose,  passi 
in  1875.  Sess.  Laws  of  1879,  p.  203.  Tl 
Act  of  1879  was  amended  by  an  Act  pas» 
Mav  19,  1881.  Howell's  AnnoUted  Statute 
§  1281.    As  amended  it  reads  as  follows: 

'•(Sec.  1281.)  Sec.  1.  In  aU  townships,  citj 
and  villages  of  this  State  there  shall  be  pa 
annually  the  following  tax  upon  the  business 
manufacturing,  selling  or  keeping  for  siJe,  I 
all  persons  whose  business,  in  whole  or  in  fn 
consists  in  selling  or  keeping  for  saie  or  man 
facturing  distiUea  or  malt  liquors,  or  mix 
liquors,  as  foUows:  upon  the  miifncw  of  » 
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isf  or  offering  for  nle  spiritaoiis  or  intoxica- 
%  fiqioon,  or  mixed  liquors,  by  retail,  or  any 
Bmsre  or  oompoond,  excepting  proprietary 
ptfatmedidnet,  which  in  whole  or  in  part 
eiairtiof  ipiiitaoaB  or  Intoxicating  liquors, 
tic  am  of  1000  per  annum;  upon  the  business 
if  aBb;  or  offering  for  sale,  by  retail,  any 
Mk^bKwodor  fermented  liquors,  $300  per 
anm;  upon  the  boainesB  of  selling  brewed  or 
mk  Hqqqii  it  wlK^esale,  or  at  wholesale  and 
Md,  fSOO  per  annum;  upon  the  business  of 
tdSng  fjriittaous  or  intoxicating  liquors  at 
vhtele,  or  at  wholesale  and  retail,  |500  per 
■nm;  iqwo  Uie  budness  of  manufacturing 
bived  ormth  liquors  for  sale,  if  thequanti^ 
■uoftctQied  be  leas  than  fifteen,  hundred 
bnch,  ftf  per  annum,  and  $26  upon  each  ad- 
dilfaad  tboQSind  barrels,  or  part  thereof;  upon 
te  Moesi  of  manufacturing  for  sale  spiiitu- 
^  for  JDtoricating  liquors,  $600  per  annum. 
SopenoD  pKjing  a  tax  on  sjrirituous  or  intox- 
btbf^ficniors,  under  this  Act,  shall  be  liable 
to  pij  tar  tax  on  the  sale  of  malt,  brewed  or 
fcaeniea  liqucffB.  No  person  paying  a  man- 
^baaa^i  tax  on  brewea  or  malt  liquors,  un- 
telUi  Act,  ahaU  be  liable  to  pay  a  wholesale 
dedff'i  tix  00  the  same.  Howefi's  Annotated 
SMnlei  of  Mich.  p.  87a  • 

b  ii  not  contended  that  this  Act  alters  or  af- 
faElftheAcsof  1876,  on  which  the  prosecu- 
te i^dnst  WalUng  is  bas^  except  so  far  as 
t  mj  hsTe  the  effect  of  removing  the  dlscrim- 
attioo  aninst  the  dtizens  or  products  of  other 
Was  whidk  would  be  produced  by  the  Act 
<i  19SS  itaiidlna^  alone.  The  counsel  for  the 
teoontend  that  the  effect  of  the  Act  of  1881 
^  not  obIj  to  annul  any  such  discrimination 
te  to  oette  a  discrimination  against  the  citi- 
mm  nd  products  of  Michigan  in  favor  of  the 
'XooH  sod  products  of  other  States.  Wheth- 
er tUi  liio  ii  g  question  to  be  discussed  fur- 

Ii  Jooe,  1888,  Walling,  the  plaintiff  in  error, 
««  raeeoted  under  Uie  Act  of  1876,  No. 
m,  odardbMifed  in  one  count  of  the  com- 
Mi  wiui  selhng  at  wholesale  without  license, 
■d  ii  taocher  count  with  soliciting  and  tiding 
jp  for  the  sale,  without  license,  and  at 
y^wls,  of  spirituous  and  intoxicating 
«poB.  to  be  shipped  from  out  of  the  State,  to 
n:  from  Chicsco,  in  the  State  of  Illinois,  into 
jjf  Siite  of  Mipnigan,  and  furnished  and  sup- 
nadto dtixeiis ad  res^ents  of  said  State  by 
J^WDgk  Sb  Co.,  a  firm  doinff  bushiess  in 
Qfaco.  aot  rssiaenta  of  Michtfl;an  and  not 
■"^  in  principal  place  of  buamest  therein. 
n>  pnsBcatk»  was  instituted  in  the  Police 
y,rf  Qiand  BapMs,  and  Walling  wag  con- 
yJ^d  wrtepced  to  pay  a  fine,  and  to  be 
ywMd  in  default  of  payment  He  ap- 
NU  lo  tks  ooimQr  circuit  court,  in  which  the 
■■^*»sttW  by  a  Jury,  who,  under  the  charge 
■  ■»  eot,  rendered  a  ▼erdict  of  guilty.  £x- 
gybsjag  taken,  the  case  was  cairied  to 
*oyM  Ooort  of  Michigan,  which  ad- 
WN  thst  fhen  was  no  error  in  the  proceed- 
1  directed  lodgment  to  be  entered 
flw  wspondent.  The  decision  of  the 
eovt  is  brought  here  bv  writ  of  er- 
\^  ^  BOW  before  us  for  conrideration. 
^^fttbfll  of  exceptions  it  appears  that  one 
^■ftaie  was  called  as  a  witness  for  the 
^■oMiaa,  ud  was  asked  what  business  the 
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respondent  (Walling)  was  engaged  in.  There- 
spondent  objected  to  the  ffiving  of  testimony 
under  the  complaint,  on  the  ground  that  tlie 
Act  of  1876  is  repugnant  to  the  Constitution  of 
the  United  States,  and  therefore  void;  that  it 
is  in  conflict  with  paragraph  8  of  section  18, 
article  1,  giving  Congress  power  to  regulate 
commerce,  etc.;  paragraph  2  of  section  10,  arti- 
cle 1,  prohibiting  «r  vast  facto  laws  and  laws 
impainng  the  obligation  of  contracts;  and  par- 
agraph 1  of  section  2,  article  4,  which  declares 
that  ''The  dozens  of  each  State  shall  be  en- 
titled to  all  the  privil^;es  and  immunities  of 
citizens  in  the  several  States."  The  defendant 
also  objected  to  the  admission  of  any  testimony, 
because  the  law  referred  to  is  in  conflict  with 
the  State  Constitution.  All  the  objections 
were  overruled,  and  exceptions  were  duly 
taken.  The  witness  then  testified  that  Wall- 
ing, on  June  1, 1888,  and  before  and  since  that 
time,  was  engaged  as  a  traveling  salesman  for 
the  firm  of  O&vanaugh  &  Co.,  of  Chicago,  Illi- 
nois (shown  to  be  wholesale  liquor  merchants 
residing  in  Chicago),  and  that  his  business  was 
that  of  selling  liquor  at  wholesale  for  that  firm; 
that  the  place  of  Imsiness  of  Cavanaugh  &  Co. 
was  in  Cnicago  and  that  the  firm  had  no  place 
of  business  in  Michigan;  that  on  the  first  of 
June,  1888,  Walling  solicited  the  witness*  or- 
der for  a  barrel  of  whii^y  to  be  shipped  to  him 
by  Cavanaugh  A  Co.  from  the  City  of  Chica- 
go, and  from  without  the  State  of  Michigan; 
tnat  witness  save  his  order  for  a  barrd  of 
whisky,  and  tne  same  was  shipped  to  him  by 
said  firm  from  Chicago,  and  he  paid  for  the 
same,  and  that  Walling  exhibited  to  witness  no 
receipt  from  the  Auditor-Qeneral  of  Michigan 
t"  show  that  he  had  paid  the  tax  required  by 
t^e  statute.  It  was  also  shown  that  Walling 
lad  never  paid  any  such  tax  nor  received  any 
such  receipt. 

The  evidence  being  closed,  the  respondent, 
on  the  ground  of  the  alleged  conflict  oi  the  law 
with  the  Constitution  of  the  United  States, 
made  various  distinct  applications  to  the  court: 
first,  to  strike  out  the  evidence  and  grant  him 
a  discharge;  second,  to  charge  the  Jury  that  the 
Statute  of  1876  is  in  conflict  with  the  Constitu 
tion  of  the  United  States  and  therefore  void, 
and,  therefore,  that  their  verdict  should  be  not 
finiilty;  third,  to  charge  that  under  the  facts  rj^s,-, 
disclosed,  thejury  should  find  the  respondent  1^^'^j 
not  guilty.  These  applications  were  severally 
refused  and  exceptions  taken.  The  court  then 
duu^ged  the  jary  that  the  Act  in  question  must 
be  r^arded  as  within  the  power  of  the  Legis- 
lature, and  as  being  a  valid  statute;  and  tioat 
if  thev  should  findthat  the  evidence  sustained 
the  allegations  of  the  complaint,  they  must  find 
the  respondent  guilty;  to  which  charge  the  re- 
spondcoit  excepted. 

The  single  question  therefore  is,  whether  the 
statute  of  1876  is  repugnant  to  the  Constitution  [454] 
of  the  United  States.  Taken  by  itself  and  with- 
out having  reference  to  the  Act  of  1881,  it  is 
very  diffi^t  to  find  a  plausible  reason  for  hold- 
ing that  it  is  not  repugnant  to  the  Constitution. 
It  certainly  does  impose  a  tax  or  duty  on  per- 
sons who,  not  having  their  principal  place  of 
business  within  the  State,  engage  in  the  busi- 
ness of  sellinff,  or  of  soliciting  t&  nle  of,  cer- 
tain described  liquors,  to  be  shipped  into  the 
State.    If  this  is  not  a  discriminating  tax  levied 

e98 


Oct.  Tkui, 


[455] 


[466] 


^Aciib  to  eoMdve  o^a^ 

CfimiiwiiB^    1ft  ii  cJuilf  

of  WdUm  T.  MimtmrU  tl  r.  a  m 
ca.  S471,  wbefe  me  kdd  a  li^w  €f  d 
MiMOuri  to  be  iroid  whick  kid  a 


lo 


place  to  kU  paleaft 


or  manufaciuie  eg  tlMft  State,  aad  wkkk  fid 
■Oft  laj  a  like  tax  upon  tte  Mle  cf 
tidei»  tlie  gwwnfc,  prodpci  cr 
Miiliifi  Tbeauae  fiiM.i|iieii 
Suum  ▼.  Z^  8  Wan.  148  [75  U.  a  lik.  19. 
L.  ed.  987];  ir«rrf  ▼.  Jfintead;  18  WalL  418 
[79  U.  8.  liilL  20,  Lu  ed.  ^];  &^f  t.  JMI»- 
awre^  100  U.  &  4S8  [Bk.  S5»  L.  ed.  7^;  Opim^ 
^  JfbMb  ▼.  JGMfioA.  108  U.  a  <91,  «7  [Bk.96, 
L  ed.  288,  289];  WMttw.  F«.  108  U.  a  944 
(Bk.  29,  Lu  ed.  505]. 

A  itiiTi7tr"'******g  *T'*'  impoeedlijaSlateopa- 
ntiiig  to  the  diaadhrantage  of  the  pfodnda  cf 
Other  States  when  iDtroaaoed  into  the  lint  men- 
tioned  State  is,  in  effect^  a  regolation  in  le- 
•traint  of  oommeroe  among  the  States,  and  as 
such  is  a  usurpation  of  the  power  oonfened  by 
the  Constitiition  upon  the  Congress  of  the  Unit- 
ed States. 

We  have  so  often  held  tiiat  the  power  giren 
to  Congress  to  zcgnlate  commerce  with  foreign 
nations,  among  the  serersl  States  and  with  the 
Indian  Tribes,  is  exdosiTe  in  all  matters  whidi 
reqaiie  or  only  admit  of  genenl  and  miifbrm 
nued,  and  especially  as  re^irds  any  impediment 
<ur  restriction  opon  soch  commerce,  that  we 
deem  it  necessary  merdy  to  refer  to  oor  pre> 
▼ioosdedaions  on  the  subject,  the  most  impor- 
tant of  which  are  collected  in  BtownY.IhuitoH, 
[ante,  2S7],  and  need  not  be  cited  here.  We 
nave  also  repeatedly  held  that  so  lonf  as  Con- 
gress does  not  pass  any  law  to  r^gohte  com- 
merce amoDf  the  se^ml  States,  it  thereby  in- 
dicates its  will  that  such  commerce  shall  be  free 
and  nntrammeled;  and  that  any  regulation  of 
the  subject  by  the  States,  except  in  matters  of 
local  coocem  only,  is  rqpugnant  to  such  free- 
dom. WeUan  v.  Mo,  91  iTS.  282[Bk.  28,  L. 
ed.  850];  C&uniifafMotdUy.  KimbaU.  102 U.  a 
607 IBk.  26,L.  ed.239];  BrownY.  HtnuUm  Lim- 
ffraj.  In  Mr,  Justice  Johnson's  concurnng 
opinion  in  the  case  of  OMona  y.  Ogden,  9  Wheat. 
222  [22  U.S.  bk.  6,  L.  ed.  76],  his  whole  argu- 
ment, which  is  a  very  able  one,  is  based  on  the 
idea  that  the  power  to  regulate  commerce  with 
foreign  natioos  and  among  the  seTeral  States 
was  by  the  Constitution  surrendered  by  the 
States  to  the  United  States,  and.therefore,  must 
necessarily  be  exclusiye;  and  that  where  Con- 
gress has  failed  to  restrict  such  commerce,  it 
must  necessarily  be  free.  He  sa^s:  "Of  all  the 
endless  yariety  of  branchai  of  foreign  com- 
merce, now  carried  on  to  e?er^  quarter  of  the 
world,  I  know  of  no  one  that  is  permitted  by 
Act  of  Congress,  any  otherwise  than  by  not  be- 
big  forbidden."  *  ♦  *  "The  grant  to  Liying- 
ston  and  Fulton  interferes  with  the  freedom  of 
intercourse  among  the  States."  The  same  sen- 
timent was  expre^ed  by  Mr,  Juetiee  Grier  in 
his  opinion  in  the  Paeeenger  Caeee,  7  How.  402 
[48  U.  S.  bk.  12,  L.  ed.  777],  where  he  says: 
'  'And  to  what  weight  is  that  argument  entitled, 
which  assumes  that  because  it  is  the  policy  of 
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to  leaye  this  intercourse  tree,  there- 
forelt  has  not  been  ieg[nlated,  and  eadi  Stats 
pot  as  many  lestrictiona  upon  it  as  she 
Bsf  And  one  of  the  four  propodtiooi 
wUdt  the  oi^nion  concludes  feas  follows, 
tovit:"4th.  That  Congress  has  r^palated  com- 
— M  and  intcroourae  with  fordgn  nations  and 
Ufuui  tbe  several  States,  by  wflUng  that  it 
shall  be  tee;  anditis,  there&re,notlefttotbe 
discretion  of  cadi  State  in  the  Uni<m,  eitberto 
lefoM  a  lig^  of  passage  to  perscmsor  noperty 
^mmA  her  terrnofy,  or  to  #<itact  a  onlj  for 
permiisioBi  to  exercise  it" 

Hie  aignment  of  these  eminent  Judges,  thst 
where  Congress  has  exdosiye  power  to  regu- 
late commerce,  its  nonaction  is  equiyalent  to  a 
dedarition  that  commerce  shall  oe  free  (and 
we  qoote  their  opinions  for  no  other  porpose), 
seems  to  be  inenagable.  Of  course  ttie  broad 
mnriusions  to  idiich  they  anjye,  that  the  pow- 
er  la  exdusiye  in  all  cases,  are  subject  to  the 
mndiflcationa  established  by  subsegtient  deds- 
kms,  aodi  as  Ooolaf  y.  Boardmf  Wardme,  12 
How.  299  [58U.  8.  Ml  18,  L.  ed.  996],  and 


Hie  law  la  weQ  summarized  in  the  opinion 
of  this  court  deUyered  by  ifr.  JtteUee  Field  in 
Cbmmtj^efMMU  Y.-KimffoU,  eupra,  where  it  is 
said:  "The  sol^ects  indeed  upon  which  Con- 
gress can  act  under  this  power  are  of  infinite 
yariety,  requiring  for  tiieir  successful  manage- 
ment  d^erent  j^ans  or  modes  of  treatment 
Some  of  them  are  national  in  their  character, 
and  admit  and  require  uniformity  of  regulation, 
affecting  alike  atf  the  States;  others  are  locsl, 
or  are  mere  aids  to  ccnnmerce,  and  can  only  be 
pTGjperi^  regulated  by  proyisicms  adapted  to 
their  qwdal  drcnmstances  and  localitieB.    Of 
the  former  class  may  be  mentioned  all  that  por- 
tion of  commerce  with  fordgn  countries  or  be- 
tween the  States  which  conflutsinthe  tiranspor- 
tation,  purchase,  sale  and  exchange  of  commod- 
ities.   Here  thm  can  of  necessity  be  only  one 
system  or  plan  of  regulation,  and  that  Congress 
alone  can  prescribe.    Its  nonaction  in  such 
cases  with  respect  to  any  particular  commodity 
or  mode  of  transportadon  is  a  declaration  of  its 
purpose  Uiat  the  commerce  in  that  commodity 
or  by  that  means  of  transportation  shall  be  free. 
There  would  otherwise  be  no  security  against 
conflkting  r^^ulaticMis  of  different  States,  each 
discriminating  in  f  ayor  of  its  own  producta  and 
dtizens,  and  against  the  products  and  dtir,ens 
of  oUier  States.    And  it  is  a  matter  of  public 
history  that  the  object  of  yesting  in  Conpeea 
the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  States  was  to  insme  uni- 
formity of  r^ulation  against  conflicting  and 
discriminating  state  legislation. " 

IdDsny  state  decisions  might  also  be  cited  in 
which  the  same  doctrine  is  announced.  Thus, 
in  the  case  of  ^M^*n«y.  SOO  Cktekeo/Lime,  180 
Mass.  1,  it  is  said:  "The  result  of  sll  these  de- 
cisions is,  that  the  seyeral  States  haye  no  «a- 
Uiority  to  prescribe  different  regulations  in  re^ 
lation  to  tne  commerce  in  certain  artidea^  de- 
pendent upon  the  State  tem  whidi  they  mre 
brou^t  This  rule  in  no  manner  controla  or 
limits  the  power  of  a  State  to  enact  appropriate 
health  or  inspection  laws;  for  such  lawm  aie 
necessarily  uniform,  and"  are  not  dMMXHietit 
upon  place."  In  State  y.  Fkirbuak,  72  ]Isjne,M5. 
construing  a  statute  of  Maine,  the  sapareme 
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!Mt«ftel State Myt:  "The  ActlsanconBa- 
iteiL  bUlows  floods  manofactiired  in  this 
tei  to  be  peddled  free:  and  exacts  a  license 
im  boB  those  who  peddle  similar  goods  which 
■iMBQfactaiad  out  of  the  State.  Suchadis- 
iTwhiHwi  in  f  ATor  of  goods  manuf actored  in 
ttiBiili,and  against  goods  manufactured  in 
ate  SCilBB^Tiolates  the  Federal  Constitution.'' 
baMT.  If&rih,  27  Mo.  464,  where  an  Aotof 
IfaBoni  hnpoeed  a  tax  upon  merchants  for  all 

rtp^lf^llssull  by  them,  except  such  as  miff ht 
I  growth,  pfoduct  or  manufacture  of  that 
Smi,  iDd  mamiiaetuied  articles  the  growth  or 

Intel  oC  other  States,  it  was  held  by  the  8u- 
jnmOoaici  that  State  that  the  law  wasun- 
oMtaKknalandTold.  Theoourtsays:  "From 
the  kngoing  statement  of  the  law  and  facts  of 
tecMBitwffl  be  seen  that itpreeents  the ques- 
6ia  of  the  power  of  the  States,  in  the  ezerdse 
i  teiiglrt  of  taxation,  to  discriminate  between 
;ndieliof  thia  State  and  those  manufactured 
aoarrister  States."  And  after  an  ezaminar 
^cf  the  caoaea  which  led  to  the  adoption  of 
acMerd  Oooatituticm,  one  of  the  imndpal 
<  vyeh  WM  tbe  neceasir^  for  the  regulation 
tf  oaaawree  and  the  laying  of  imposts  and  du- 
>B  fey  a  wtagie  goTenmient,  the  court  says: 
1«,  whafciui  may  be  the  motive  for  the  tax, 
vfenkr  rerenue,  restrictioo,  retaliation  or  pro- 
of doipeatic  manufactures,  it  is  equally 
of  commerce,  and  in  effect  an  ex- 
I  of  the  powar  of  laying  duties  on  imports; 
by  the  ^UOes  is  entirely  at  war 
^  aiiiit  of  the  Constitution,  and  would 
VM  sad  nugatory  the  power  granted  to 
ia  reiatioo  to  these  subjects.  Can  any 
Rse  dm  I  im:  live  to  the  union  and  har- 
aoty  of  the  States  be  exercised  than  that  of  im* 

_  taxes  or  duties  on  im- 
States?  Whaterermaybethe 
for  audi  taxes,  th^  cannot  fail  to  beget 
and  to  lead  toreteUation;  and  it  is  not 
to  tecaee  that  an  indulgence  in  sucha 
^i*i<  legislation  must  inflame  and  produce 
««ai  el  tailDig  that  would  seek  its  gratiflca- 
^taaay  Meaames  regardless  of  the  oonse- 
^HK*^  8eealM>ir<?rfify.A)i<(m,4Met282, 
Mk  ACIaenor  am(»gthei\iM0iM0r  Gum, 7 
5n.M[48U.  &  bk.  li,  L.  ed.  702];  OUwty. 
*^^mg$m  mau,  11  ADen,  968;  Pierce  v.  8UmU, 
JI-BTni;  McGMinY,  iWI^. 82 La.  Ann. 
B.  Watifw.flarmir,UAltL.9iyt:8eoUY.W(U' 
^^tt  Aik.  GOtt.  664;  SicU  ▼.  kcQinnU,  87 
i^  IS;  aimi$  ▼.  Drc^Mmg,  62  Mo.  G91;  Dan- 
^  r  ■niwJ,  78  Ky .  642. 
b  ^^  of  tbeae  authorities,  especially  the 
of  tiUa  court  on  the  subject,  we  have 
aayfaig  that  the  Act  of  1876, 
the  prosecution  against  Walling 
*  tf  it  stood  alone,  without  any 
of  Michigan  imposing  a  like  tax 
la  fanposes  upon  those  engaged  in 
cr  sottdslsg  the  sale  of  liquors  the  pro- 
state, would  be  repugnant  to  that 
t  Oooatltution  of  the  United  States 
upon  Congress  the  power  to 

among  the  seTeral  States. 

then  arises  whether  the  Act  of 

hy  that  of  1881,  has  removed 

to  Ibe  faliditT  of  the  Act  of  1876. 

frammed  that  Act,  and 

oobduaion  that  it  has  not  done 


so.  We  will  briefly  state  our  reasons  for  ibis 
conclusion. 

The  counsel  for  the  State  suppose  that  the 
Act  of  1881  imposes  a  heavier  tax  on  Michigan 
dealers  in  liquors  of  domestic  origin  than  wat 
imposed  by  the  Act  of  1876  on  those  who  deal 
in  liquors  oominff  from  outside  of  the  State, 
and,  nenoe,  that  vt  there  is  any  discrimination 
it  is  against  the  domestic  and  in  favor  of  the 
foreign  dealer  or  manufactured  article.  We  do 
not  think  that  this  position  is  correct  Let  us 
compare  the  two  Acts  I 

of  course  the  Act  of  1876  does  not  assume  to 
tax  nonresident  persons  or  flrms  for  doing  busi- 
ness in  another  State.  Tliey  are  subject  to  tax- 
ation in  the  States  where  they  are  located.  It 
is  the  business  of  sellinff  for  such  nonresident 
parties,  or  soliciting  oraers  for  them  for  sale 
in  Micbiffan  of  liquors  imported  into  the  State, 
that  is  the  object  of  taxation  under  the  law; 
and  any  person  engaged  in  those  employments, 
or  either  of  them,  is  subject  to  the  tax  of  $800 
per  annum.  Now,  is  such  a  tax,  or  any  tax 
imposed  upon  those  who  are  eneaged  in  the 
like  employment  for  persons  or  firms  located 
in  Michigan,  selling  or  soliciting  orders  for  the 
sale  of  uquors  manufactured  In  that  State? 
Clearly  not  The  tax  imposed  by  the  Act  of 
1881  is  a  tax  on  the  manufacturer  or  d^er. 
He  is  taxed  in  the  dty,  township  or  vfllaffe  in 
which  his  distilleiTor  principal  place  of  busi- 
ness is  situated.  He  is  subject  to  a  single  tax 
of  $600  per  annum.  No  tax  is  imposed  on 
his  clerks,  his  agents  or  his  drummers  who  sell 
or  solicit  orders  for  hhn.  They  are  merely  his 
servants  and  are  not  included  in  the  law .  It  is 
he  and  not  they  whose  business  is  the  manu- 
facture or  sale  or  Uquors  and  who  is  subject  to 
taxation  under  the  law;  whereas,  the  drum- 
mers and  agents  of  the  foreign  manufacturer 
or  dealer,  located  in  Illinois  or  elsewhere,  are 
aU  and  each  of  them  subject  to  the  tax  of  $800 
per  annum.  In  the  one  case  it  is  a  single  tax 
on  the  principal;  in  the  other  it  is  a  tax,  not  on 
the  -principal,  for  he  cannot  be  taxed  in  Mich- 
igan, but  on  each  and  all  of  his  servants  and 
agents  selling  or  soliciting  orders  for  him.  The 
tax  imposed  bv  the  Act  of  1876  is  not  imposed 
on  the  satne  class  of  persons  as  is  the  tax  im- 
posed by  the  Act  of  1881.  That  this  must  give 
an  immense  advantage  to  the  product  manu- 
factured in  Michigan,  and  to  the  manufactur- 
ers and  dealers  of  that  State,  is  perfectly  mani- 
fest. 

It  is  suggested  by  the  learned  Judge  who  de- 
livered the  opinion  of  the  Supreme  Court  of 
Michigan  in  this  case,  that  the  tax  imposed  by 
the  Act  of  1876  is  an  exercise  by  the  Leffisla- 
ture  of  Micbiffan  of  the  police  power  of  the 
State  for  the  oiscouraffement  of  tne  use  of  in- 
toxicating liquors,  ana  the  preservation  of  the 
health  ai^  morals  of  the  people.  This  would 
beaperfect  Justification  of  the  Act  if  it  did  not 
discriminate  against  the  citizens  and  products 
of  other  States  m  a  matter  of  commeroebetween 
the  States,  and  thus  usurp  one  of  the  preroga- 
tives of  the  National  Legislature.  The  pouce 
power  cannot  be  set  up  to  control  the  inhibi- 
uons  of  the  Federal  Constitution,  or  the  powers 
of  the  United  States  Government  created 
thereby.  0<u  Light  Oo.  v.  Light  oad  Edoi  Ox 
\anU,  616.] 
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N  ibe  groond  that  the  compUInant  wu  In 
iMt  t  corporkdou  of  Indiana  and,  therelore, 
tat  t  cftoen  of  a  different  Slate  from  all  the 
gifaduils.  Tbia  plea  was  overruled  bj  the 
liKoii  couit.  No  error  Las  been  assigned  on 
thtamliiLg,  and  It  was  not  referred  to  In  thear- 
i  here.    We  do  not,  boweTer.  fed  at 


nnai  h 

Gbtftjto 


•>  iBj  time  before  Pebruaiy  SO. 

/uMB  H.  MoKmaeT.  Clerk,Sni)L  CL  H.  B. 


mnTED  STATES,  Appt., 

DbWITT  c.  kedgbavb. 


(See  8.  a  Beporter'i  ed.  ITl-iBl) 


(M«  aaclDean,   wtio  had  Biiliheil  their  toar 

Eaoone  at  tbe  DBTal  aoademr.  puaed  tbetr 
laBlaatloa  and  leoelved  tliew  dlpioinaa,  be- 
■■•tht  tmrnme  of  the  Act  of  Aiuuat  L  1B8S,  be- 
aw  'fiadnata'*  and  va«  made  "naral  oadeta" 
iVtkatAct.aiHlar&llien4orF,eDtlUedtotbe  p«r 
iniTtiM  br  aeoUoo  iH<I>  B.  B.  Tbe  further  proTta- 
Ivnt  tkMAM,  Itmltlny  the  munberof  appolat- 
■na  to  Ike  numlMr  of  raoaaolei  ooourrms  dn- 
nac  tbi  pnoadlnv  rear,  and  prorldiiw  for  the 
OMarie  of  airplua  grailiiatea,  rofer  to  thoaa  who 


I  PPEAL  from  tbe  Court  of  Clalma. 

Stvaent  of  th«  caie  bj  Mr.  Juttiee  Bbt- 
ttnral 

Tbe  (acu  of  the  cue  brought  here  b^  thl* 
^f«al.  ■•  found  by  the  court  of  clalma,  are 
fa  wttaacc  a*  foDowa: 

1>  vm  tbe  appellee,  who  was  the  claimant 
Mev.ntered  tbenaralacadonyaaacadeten- 
Cia«g,MdopJuiielO,  laM.recdTedacertlflcate 
«lMd  bj  tta  ofBceti  that  he  had  completed  the 

_n..i _^  ^f  ttudv  at  the  at^Hmvanit 


cate  of  mduatioD  by  the  academic  board,  bat 
"not  b^g  required  to  All  anv  vacancy  In  tbe 
naval  aervice  h«>peniDg  daring  the  year  pv^ 
ceding  TOOT  gndtuttioti,  yon  are  hereby  hon- 
orably ^acbaiged  from  the  80th  of  June,  1888. 
with  one  year'a  sea  pay,  as  pieocrlbed  by  law 
for  cadet  midabjpmen,  in  accotdance  with  the 
provlaioiie  of  the  Act  of  Oongreaa  approved 
August  S,  1882." 

E^m  August  5, 1682,  to  June  80,  1888,  tbe 
claimant  was  paid  $769.86  for  service  In  the 


would  have  been  entitled  to  receive  ^^96. 71. 

Since  then  the  claimant  has  received  no  psy 
and  has  been  held  by  the  navy  department  aid 
the  accounting  offlcen  of  tbe  treasury  to  be  out 
of  the  naval  service. 

After  leaving  the  academy,  the  claimant  and 
all  his  claamnatce  were  claanfied  on  tbe  official 
navy  register,  issued  In  July,  1881,  as  having 
"grodusdedi"  and  up  to  August  B,  1883,  tbey 
were  regularly  paid  as  such  at  the  rote*  pre- 
scribed by  section  1656  of  the  Revised  Statutea, 
viz:  (1,000  at  sea,  (800  onshore  duty,  aikd  (OOO 


four  years'  course  in  1878, 1870,  and  1( 
all  T«^[ularly  clasalded  in  the  succeeding  navy 
regist«n  as  having  gTadual«d  In  thoaevean  re- 
spectlvelyi  and  prior  to  August  S,  1EB3,  they 
were  all  unifomuy  paid  as  such. 

Tbe  regulatioiu  prescribing  the  qualUca- 
tions  for  appoiidment  of  cadet  enrineera  fixed 
a  higher  average  a^  by  two  years  lor  cadet  foi- 
Kineen  entering  the  academy  than  was  required 
ay  law  for  cadet  midshipmen  so  entering.   Aft- 


academy,  and  were  never  required  to  return  to 
that  In^tutlon,  They  remained  in  active  serv- 
ice at  sea,  or  upon  other  duty,  two  or  three 
years  or  lonrer,  until  vacancies  occurred  In  the 
grade  of  aenstant  engineer,  when  tbey  were  or- 
dered dngly  or  In  croups  for  examinatioa  for 


phia. 
'Hhelast 


two  years  of  the  academic  course  of 
it  midshipmen  were  spent  "at  sea  In  odier 
practice  sbipo."    After  four  years  at  the 


ment,  and  were  sent  to  tea  singly  a 
tds.  On  shipboard  they  performed  such 
re  duties  as  were  assigned  to  them.  Atthe 
of  the  two  years,  they  were  reoulred  to  re- 
I  and  did  tetum  to  the  naval  academy, 
»  tbey  wve  (ubjected  lo  a  "final  gradn- 
g  examination"  before  the  academic  Dosid. 
iccessful  at  such  examination,  tbey  received 
Diatmcnta  as  midsliipmen,  and  were  tbere- 
r  clossifi^  in  the  navy  register  as  having 
itdualed"  at  tliat  date,  and  they  were  never 
esignated  cither  in  the  navy  register  or  else- 


be  provisions  of  the  Act  of  August  0,  IBSS, 

IK  Uie  Naval  Appropriation  Act  (88  Stat,  at 

184.  chop.  891),  which  *pplj  to  the  com,  ore 

ollowa: 

Tor  the  pay  of  tbe  navy,  for  the  active  list, 

M  «91 
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an 


sttbeavntl 


And  £raai  duee  wbo 


be  made  as  it  is  mixaaiy  tofill  Taranrwa  in 
tbe  lower  grades  of  Uie  line,  and  engiDeer  corps 
of  the  navT  and  of  the  marine  corps;  ^ntf  ^^r9> 
Tided  fmriker.  That  no  greater  noraber  of  ap- 
pointments into  these  gnMles  dial!  be  made 
eadi  year  than  shall  equal  the  namber  of  Ta- 
euicies  which  has  occmxed  in  the  same  grsdes 
during  the  prcoedii^  3rear;  and  such  appoin^ 
ments  lo  be  made  nom  Uie  gzadnates  of  the 

SAT,  at  the  conclusion  of  their  su  years' coorse 
the  order  of  merit,  as  determined  by  the  ac- 
ademic board  of  the  naral  academy,  the  assign- 
ment to  the  yarioas  corps  lo  be  made  by  the 
Secretary  of  the  Ka^,  upon  the  reooomienda- 
tion  of  the  academic  boara.  But  nothing  here- 
in contained  shall  reduce  the  number  of  ap- 
pointments from  sudi  graduates  bdow  ten  m 
eadi  year,  nor  dQtrire  of  such  appointment 
any  graduate  who  may  complete  Uie  six  years' 
course  during  the  year  1888^  And  if  thm  be 
a  surplus  of  graduates,  those  who  do  not  re- 
eeire  such  appointment  shall  be  riToi  a  certifi- 
cate of  graduation,  an  honoraDle  discharge, 
and  one  year's  sea  pay,  as  now  proyided  by  law 
for  cadet  midshipmen.  •  *  * 

"That  the  pay  of  naval  cadets  shall  be  that 
now  aUowed  by  law  to  cadet  midshipmen,  and 
as  much  of  the  money  hereby  appropriated  as 
may  be  neo««saiT  during  the  fisou  year  ending 
June  80,  1888,  shall  be  expended  for  that  pur- 
pose. »  »  • 

"That  no  officer  now  in  the  service  shall  be 
reduced  in  rank  or  deprived  of  bis  commission 
by  reason  of  anyprovision  of  this  Act  reducing 
the  number  of  officers  in  the  several  staff  corps; 
Protiddd,  That  no  further  appointments  of  ca- 
det engineers  shall  be  made  by  the  Secretair  of 
the  Navy  under  section  8,  of  the  Act  of  1874." 

The  court  of  claims,  following  its  previous 
decision  in  the  case  of  Leopold  v.  U,  8,  18  Ct 
CI.  546,  affirmed  the  following  propositions  of 
law: 

"  1.  Cadet  engineers  who  had  finished  their 
four  years'  course  at  the  naval  academy,  passed 
ttieir  final  academic  examinations,  and  received 
Iheir  diplomas  before  the  ^utsage  of  the  Act  of 
August  5, 1882, 22  Stat,  at  L.  S^,  became  grad- 
oates,  and  are  not  made  naval  cadets  by  that 
Act  They  are  therefore  entitled  to  pay  pro- 
vided bv  the  Revised  Statutes,  §  1556,  p.  268. 

"2.  The  provision  in  the  Act  of  August  5, 
1882,  for  the  dischar^  of  surplus  navu  cadet 
graduates  is  prospective  only,  and  does  not  ap- 
ply to  the  classes  of  1881  and  1882." 

Judgment  was  accordingly  rendered  in  fa- 
vor of  the  claimant,  from  which  thia  appeal  is 
prosecuted  by  the  United  States. 

e98 


Jfr:  inUiaA  A.  Haurx,  Ajui,  At^Oem,, 
Oirtf-ftvc  fivappdOant 

Jfr.  J.  W.  ThmgiMmmp  for  appellee. 

Jfr.  JmeUu  Hatthews  delivered  the  ojdn- 
ion  of  tihe  court: 

In  order  to  understand  the  operation  of  the 
Act  of  August  5, 1882,  upon  the  status  of  ca- 
det engineers,  at  the  time  it  took  effect,  it  will 
be  necessary  to  consider  what  that  vras,  ao- 
cnrding  to  uws  then  in  force.  That  class  or 
grade  m  the  naval  service  owes  its  origin  u- 
provisions  of  law  now  contained  in  the  Revised 
matutfi  as  follows: 

"Sec  1522.  The  Secretary  of  the  Navy  is 
anthmied  to  make  provision,  by  regulations 
issued  by  him,  for  educating  at  the  naval  acad- 
emy, as  naval  constructors  or  steam  engineers, 
8n<m  middiipmen  and  others  as  may  show  a  pe- 
culiar aptitude  therefor.  He  may,  lor  this  pur- 
pose, formaseparate  class  at  the  acadeiny,  to  be 
styled  cadet  enrineers,  or  otherwise  afford  to 
sidtk  persons  aU  proper  facilities  for  sudi  a 
scientific  mechanioEd  education  as  wUl  fit  them 
for  said  professions. 

"Sec  1523.  Cadet  engineerp  shall  be  ap- 
pointed by  the  Secretary  of  the  Navy.  They 
shall  not  at  any  time  exceed  fifty  in  nombo' 
(reduced  to  twenty^ve  hy  Act  of  June  22, 
1874,  §  a  Supp.  R.  S.  88),  and  no  persons 
other  than  miosuiipmen  shall  be  eligible  for  ap- 
pointment unless  they  shall  first  produce  satis- 
factory evidence  of  mechanical  skfll  and  {xro- 
fidengr  Aud  shall  have  passed  an  examination 
as  to  their  mental  and  physical  qualifications. 

"Sec  1524.  The  course  for  cadet  en^neera 
shall  be  four  years,  including  two  years  of  serv- 
ice on  naval  steamers.  (By  the  Act  of  Feb- 
ruary 24, 1874,  Supp.  R.  S.  6,  this  provision 
was  changed  so  as  to  require  the  course  of  in- 
struction at  the  naval  academy  for  cadet  en- 
gineers to  be  four  years  insteaa  of  two,  hut  not 
dispensing  with  the  additional  two  years'  serv- 
ice on  naval  steamers.) 

"Sec.  1525.  Cadet  engineers  shall  be  exam- 
ined from  time  to  time,  according  to  refla- 
tions prescribed  by  the  Secretary  of  the  Navy, 
and  if  found  deficient  at  any  examination,  or 
if  dismissed  for  misoonduct,  they  shall  not  be 
continued  in  the  academy  or  in  the  service  ex- 
cept upon  the  recommendation  of  the  acadeoiic 
board.^ 

Bv  section  1894,  R.  S.  it  was  provided,  that 
"caaet  engineers  who  are  graduated  with  credit 
in  the  scientific  and  mechimical  class  of  thenaval 
academy  may,  upon  the  recommendation  of 
the  academic  bosra,  be  appointed  by  the  Presi- 
dent, and  confirmed  by  the  Senate,  as  second 
assistant  enfl;ineerB;''  out  bv  section  1892  no 
person  could  be  so  appointea  until  after  he  had 
Deem  found  qualifiedbv  a  board  of  competent 
engineers  and  medical  ofilcers  designated  by 
the  Secretary  of  the  Navy.  By  seraon  1556 
R.  S.  the  pay  of  cadet  engineers  was,  "before 
final  academic  exaVnination,  $500;  after  flnsd 
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academic  examination  and  until  warranted 
assistant  engineers,  when  on  duly  at  sea,  $1,000; 
on  shore  duty,  $800;  on  leave  or  waiting  ordeiB^ 
$800. 

At  the  same  time  the  students  at  the  naval 
academy  styled  cadet  midshipmen  were  re- 
quired to  take  an  academic  course  of  six  years,  g 
1520  R  S.  when,  having  passed  suceeaafully 
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*-iie  irradoatlng  examination  at  the  Academy, 
tjicv  were  entitled  to  receive  appointments  as 
titkWiipmen.  §  1521  R  S.  The  pav  of  ca- 
"iei  niklsbipmen  was  $500;  for  midshipmen 
sfler  graduation,  when  at  sea,  $1,000;  on  shore 
dotv.  $800;  on  leave  or  widting  orders,  $000. 
:i  1556  R.  a  By  the  Act  of  March  8, 1877. 
Sopp.  R.  8.  294,  cadet  midshipmen  "during 
Kich  period  of  their  course  of  instruction  as 
tkej  skali  be  at  sea  in  other  than  practice  sliips, 
are  entitled  to  receive,  as  annual  pay,  $950. 

It  b  contended  on  the  part  of  the  Govern- 
ment,  in  opposition  to  the  conclusions  of  the 
court  of  clauns,  that  the  Act  .of  Augusts,  1882, 
It  took  effect,  converted  all  cadet  engi- 
who  had  not  completed  their  six  years' 
daring  that  year  into  naval  cadets,  all 
adet  engineers  being  regarded  as  grad- 
i;  and  that  those  who  were  not  at  tbftt  time 
fTMlQAtea  in  that  sense  were  subject  to  the 
prorlaioiit  of  the  Act  in  regard  to  pay  and  dis- 


mi 
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The  coDtroversy  would  seem  to  turn  on  the 
■eaning  to  be  given  to  the  word  "graduates" 
m  used  In  this  Act  of  Congress. 

It  is  certain  that  the  Act  divides  all  who,  at 
fte  date  wlien  it  took  effect,  were  known  as 
cadet  engineers,  into  two  classes:  graduates 
sod  HOC  graduates.  Prior  to  that  date  a  cadet 
Mgiaeer  mi^t  be  pursuing  the  four  years' 
eonrae  of  study  at  the  academy,  or  the  two  ad- 
ditional  years  of  service  on  board  a  naval 
^i^iw  or  having  successfully  passed  both 
periods^  ml^  be  waiting  promotion  to  the 
gnde  oi  aaautant  engineer. 
Is  la  foond  as  a  fact  by  the  court  of  claims 
before  the  passage  of  the  Act,  cadet  en- 
w1k>  had  successfully  passed  their  ex- 

oo  at  the  end  of  the  four  years'  course 

of  ttodr  at  the  academy,  were  called  and  con- 
ndered  graduates.  The  seventy-throe  osdet  en- 
era,  styled  naduates,  for  whose  pay  the 
ai  August  0, 1882,  makes  appropriation, 
^  of  that  description ,  and  among  them 
in  this  ate,  while  the  one  hundred 
cadet  engineers,  styled  in  the  same 
graduates,"  are  those  who  at  that 
ml  at  the  academ^r  pursuing  their 
'  course.  This  dassincation  was  f ol- 
by  tbe  navy  department  in  the  navy 
T.  Tbe  Naval  Appropriation  Act  of 
a,  1888,  22  Stat  at  L  472,  chap.  97,pro- 
for  tbe  pay  of  sixty-two  cadet  engineers, 
a  is  not  denied  is  tbe  exact  number  of 
siidneers  who  had  graduated  at  the  acad- 
■e  not  yet  eligible  to  promotion,  or 
promocioo  had  been  delayed  and  in- 
uie  classes  who  oompletea  their  four 
ooom  fai  1880, 1881  and  1882.  The 
Aft  appropriates  for  the  pav  of  three 
and  thirty-five  naval  caaets,  being 
'  r  the  whole  number  of  the  "under 
rcfared  to  in  the  Act  of  August  6, 

Tbi«  would  seem  to  settle  the  meaning  of  the 

according  to  the  sense  adjudged  by  the 

daims,  unless  some  other  meaning  is 

lo  be  attached  to  them  by  other  and 

sg  provisions  of  the  same  Act    It  is 

by  tbe  Aaristant  Attorney-General  that 

feading  of  the  entire  context  does 

reqam  such  other  meaning  to  be  given 

««a  wodi  ''gradnatcs"  and  "not  graduates." 

ate  s. 


la  support  of  this  conclusion  our  attention 
is  called  to  the  provisos  of  the  Act,  whereby  I^^l] 
it  is  enacted  that  appointments  to  fill  vacancies 
in  the  lower  grades  of  the  line  and  the  engineer 
corps,  and  of  the  marine  corps,  shall  be  there* 
after  made  only  from  those  who  successfully 
complete  a  six  years'  course  as  naval  cad^; 
that  no  appointments  into  these  grades  shall  be 
made  each  year,  except  to  flU  vacancies  there- 
in which  occurred  during  the  preceding  year; 
that  such  appointments  are  to  be  made  only 
from  the  graduates  of  the  year  at  the  conclu- 
sion of  their  six  years'  course;  that  the  excep- 
tion made,  that  a  graduate  who  completed  his 
six  vears*  course  during  the  year  1882  shall  not 
be  deprived  of  his  appointment,  carries  with  it 
the  hnplication  that  those  who  had  not  com- 
pleted a  six  years'  course  at  that  time  were  in- 
cluded in  the  rule  of  exclusion;  and  that  the 
surplus  of  graduates  not  receiving  such  ap- 
pointment are  therefore  subject  to  discharge 
from  the  service  on  graduation,  with  one  years 
sea  pay,  in  the  language  of  the  Act  "as  now 
provided  by  law  for  cadet  midshipmen."  No 
similar  provision  of  law  then  in  force  relatinr 
to  cadet  midshipmen,  however,  appears;  and 
the  reference  is  without  application.  Qndi  a 
provision  did  exist  in  reference  to  the  appoint- 
ment of  graduates  of  the  military  academy,  as 
second  lieutenants  of  the  army,  and  the  dis- 
charre  of  supernumeraries  after  July  1, 1882, 
by  virtue  of  §  8  of  the  Act  making  appropria- 
tions for  the  support  of  the  Military  Academy, 
approved  June  11, 1878,  8upp.  R.  S.  846;  but 
no  such  legislation  in  regard  to  cadet  midship- 
men is  to  be  found  in  force  at  the  date  of 
the  Act  of  August  5, 1882.  This,  however,  ii 
not  important,  as  nothing  depends  upon  the 
accuracy  of  this  reference. 

The  general  purpose  of  thii  Act  is  quite  ap- 
parent One  main  object  was  to  abolish  the 
distinctions  previously  made  by  law  between 
cadet  engineers  and  cadet  midshipmen,  and  for 
the  future  to  merge  both  classes  in  the  new  des- 
ignation of  naval  cadetBw  The  previous  differen- 
ces bc^tween  them  grew  out  of  separate  pro- 
visions as  to  their  number,  their  manner  of  ap- 
pointment, their  course  and  term  of  study,  and 
their  pay  after  thdr  four  veers'  course  at  the 
academy.  Another  principal  purpose  of  the 
Act  was  to  prevent  the  increase  of  the  number 
of  o£Bcers  in  the  navy,  by  providing  for  the  an- 
nual disdiarge  firom  the  service  of  aU  gradu-  [482] 
ates  of  the  year  not  needed  to  fill  vacandes,  in 
the  grade  to  which  they  were  eligible  for  pro- 
mo£>n,  actually  existing  at  the  time  of  thehr 
graduation.  ESit  this  was  to  be  accomplished 
consistently  with  the  declaration  of  the  Act 
"that  no  officer  now  in  the  service  shall  be  re- 
duced in  rank  or  deprived  of  his  commission 
by  reason  of  any  provision  of  this  Act  reducing 
the  number  of  officers  in  the  several  staff 
corps."  And  to  this  end  tbe  whole  scheme  of 
reform  embodied  in  the  legislation  was  made 
proflpective.  Its  expressed  language  is  that  no 
appointments  of  cadet  midshipmen  or  cadet 
engineers  shall  be  made  hereafter;  that  all  the 
undeigraduates  at  the  naval  academy  shall 
hereafter  be  designated  and  called  "naval  ca- 
dets;" that  from  Uiose,  that  is  those  now  called 
naval  cadets,  who  successfully  complete  their 
six  years'  course,  appointments  shall  hereafter 
be  made  as  it  is  necessary  to  nil  vacancies  hi  the 
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lower  grades  of  the  line,  and  engineer  corp^  of 
the  navy  and  of  the  marine  corps.  But  none 
of  these  provisions  touch  the  case  of  the  cadet 
engineer  who  has  already  graduated  at  the 
dale  of  the  Act;  that  is,  who  had  at  that  time 
succerafully  completed  his  four  years'  course 
of  study  at  the  academy  and  was  serving  on 
hoard  a  naval  steamer.  And  the  further  pro- 
visions limiting  the  number  of  appointments 
to  the  number  of  vacancies  occurringduring  the 
preceding  year,  and  providing  for  the  discharge 
of  the  surplus  graduates,  equally  refer  to  those 
who  become  graduates  after  the  year  1882,  un- 
der this  Act,  which  now  reqidres  for  gradua- 
tion a  full  course  of  six  years  for  all  naval  ca- 
dets, including  the  two  vears  of  service  on 
board  a  naval  steamer,  whidi  before  had  con- 
stituted the  service  of  a  cadet  engineer  after 
graduation.  This  leaves  the  state  and  condi- 
uon  of  cadetengineers,  who  at  the  date  of  the  pas- 
sage of  the  Act  were  already  graduates  accord- 
ing to  the  law  as  it  then  stood,  unchanged;  and 
to  this  class  the  appellee  belonged. 

Ee  U  thertfore  mUiiled  to  the  pay  claimed  and 
wUhhdd:  and  tiie  judgment  if  the  Court  qf 
Olaime  tn  hie  favor  is  therrfore  afflrmed. 

Tmeoqpy.   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Ct  U.  8. 


XJNITBD  STATES,  Jpp^., 

LYMAN  B.  PEREn^a 

(See  &  G.  Beporter*s  ed.  48&-I8B.) 

CbcM  engkiserSeeretofry  of  Nany  cannot  die- 

charge, 

1.  A  oadet  englDeer,  a  naduate  of  the  Naval 
Aoademyln  ISO,  was  an  offloer  within  the  meaning 
of  section  12SB,  IL  SMandooold  not  be  dlsohaqred  tSk 
the  will  of  the  Seoretarv  of  the  Navy. 

2.  When  Oongress  by  law  vests  the  appointment 
of  inferior  (offloeis  in  the  heads  of  departments,  it 
may  limit  and  restrict  the  power  of  removal  as  it 
deems  best  for  the  public  interest. 

[No.  986.] 
Submitted  Jan.  6, 1886.  Decided  Jan.  tS,  1886. 

APPEAL  from  the  Court  of  Clahna.    Judg- 
meni  affirmed. 
The  case  is  stated  by  the  court.     See  also 
the  preceding  case  of  U,  8.  v.  Redgrave,  re- 
ferred to  in  the  opinion. 

Mr.  William  mauiy,  AM.  Atty-Oen.,  for 
appellant 
Mr.  J.  W.  Doog^laflflt  for  appellee. 

Mr.  JutUce  Hatihews  delivered  the  opin- 
ion of  the  court: 

The  object  of  this  suit  was  to  recover  $100 
as  the  saliuy  of  the  plaintiff  as  a  cadet  engineer 
of  the  navy,  from  June  80,  1883,  to  September 
1, 1888,  at  the  rate  of  $600  per  year,  as  provid- 
ed by  section  1656  R  S.  Judgment  was  ren- 
dered in  his  favor  for  that  amount 

The  plaintiff  entered  Uie  naval  academy 
as  a  cadet  engineer  in  1877,  and  graduated 
therefrom  on  June  10,  1881.  On  June  26 
1888,  he  received  a  letter  from  the  Secretary  of 
the  Navv  giving  him  notice  that,  as  he  was  not 
required  to  flU  any  vacancy  in  the  naval  service 
700 


happening  during  the  preceding  year,  he  was 
thereby  honorably  discharged  from  the  80th  of 
June,  1888,  with  one  vesrs  sea  pay,  as  pre- 
scribed by  law  for  cadet  midshipmen,  in  ac- 
cordance with  the  provisions  oi  the  Act  of 
Oongress  approved  August  5, 1882. 

He  protested  against  this  order  as  illegal  and 
refusra  the  pay;  and  regarding  himself  as  con- 
tinuing in  the  service,  he  sued  for  his  pay  sub- 
sequently accruing. 

The  case  differs  from  that  of  Redgrave,  just 
decided,  in  one  particular  onl^;  that  the  claim    l 
is  for  pav  after  the  alleged  discharge. 

The  single  question  now  raised  as  to  that 
point  is,  that,  although  the  discharge  may  not 
be  Justified  by  the  Act  of  August  5,  1882.  the 
Seo^tary  of  the  Navy,  irrespective  of  that  Act, 
had  lawful  power  to  discharge  him  from  the 
service,  at  wilL  This  authority  is  claimed  oo 
the  ground  that  the  plaintiff  was  not  an  officer 
in  the  naval  service  within  the  meaning  of 
section  1229  R  S.  which  provides  that  '*  No 
oflScer  in  tne  military  or  naval  service  shall  in 
time  of  peace  be  dismissed  from  service  except 
upon  and  in  pursuance  of  the  sentence  of  s 
court-martial  to  that  effect,  or  in  commutatioD 
thereof;"  and  that  consequently  the  right  to 
remove  and  discharge  hun  from  Uie  public 
service  is  implied  in  the  power  of  appointment 

In  reply  to  this  pNosition,  the  court  of  claims, 
in  its  opinion  in  this  case,  said: 

"In  this  view  we  cannot  concur.  That  a 
cadet  engineer  like  the  claimant  was  a  graduate 
and  in  the  naval  service  we  have  already  de- 
cided; that  he  was  an  officer  is  made  manifest 
hj  the  terms  of  the  Oonstitution,  which  pro- 
vides that '  Oongress  may  by  law  vest  the  ap- 
pointment of  such  inferior  officers  as  they 
think  proper  in  the  President  alone,  in  the 
courts  of  law,  or  in  the  heads  of  Departments.* 
Oongress  has  by  express  enactment  vested  the 
appointment  of  cadet  engineers  in  the  Secretary 
of  the  Navy,  and  when  thus  appointed  they 
become  officers  and  not  employees.  U.  S.  v. 
Oermaine,  99  U.  S.  508-  [Bk.  25,  L.  ed.  4821; 
U.  5.  V.  Moore,  96  U.  S.  760  [Bk.  24.  L.  on. 
588];  U.  8.  v.  IJartweU,  6  Wall.  885  [78  U.  S. 
bk.  18,  L.  ed.  880]. 

"  It  is  further  urged  that  this  restriction  of 
the  power  of  removal  is  an  infringement  upon 
the  constitutional  prerogative  of  tlie  Execu- 
tive, and  so  of  no  force,  but  absolutely 
void.  Whether  or  not  Congress  can  restrict 
the  power  of  removal  incident  to  the  power 
of  appointment  of  those  officers  who  are 
appointed  by  the  President  by  and  with  the 
advice  and  consent  of  tbe  Senate  under  the  au- 
thority of  the  Constitution  (article  2.  §  2)  does 
not  arise  in  this  case  and  need  not  be  con- 
sidered. 

**  We  have  no  doubt  that  when  Congress,  by 
law,  vests  the  appointment  of  inferior  officers 
in  the  heads  of  departments  it  may  limit  and 
restrict  the  power  of  removal  as  it  deems  best 
for  the  public  interest.  Tbe  constitutiomil  au- 
thority in  Congress  to  thus  vest  the  appoint- 
ment unpli^  authority  to  limit,  restnet  and 
regulate  the  removal  by  such  laws  as  Congn:« 
may  enact  in  relation  to  the  officers  so  appoiuted. 

"  The  head  of  a  department  has  no  constitu- 
tional prerogative  of  appointment  to  offices  in- 
depenaentlv  of  the  legisUtion  of  Coogreas; 
and  by  sucn  legislation  he  must  be  governed, 
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Mt  ouly  Id  making  appointmenta  bat  In  aH 
tbtf  ii  mddeDt  thereto. 

"It  fc^owa  that  as  the  daimant  was  not 
fooad  deficient  at  any  examination,  and  was 
oocdinnitsed  for  misconduct  under  the  provi- 
BMis  of  ReTiaed  Statutes,  g  1625,  nor  upon 
and  Id  poisuance  of  the  sentence  of  a  court- 
BHitial  to  that  effect  or  In  commutation  there- 
of, acoording  to  Revised  Statutes,  §  1229,  he  is 
ttiU  In  ofllce  and  is  entitled  to  the  pay  attached 
lo  the  same." 

Wb  adopt  Aete  vietM,  and  affirm  ths  Judgment 
^  tMe  Court  cfCtaimM. 
^mb  copy,  TTest: 

H.  Jf oKennej,  Clerk,  8np.  Oomt,  U.  8. 


MATTHEW  J.  LAUGHLIN,  J^ipt 

DISTRICT  OF  COLUMBIA. 

0ee  8.  C  Beporter^  ed.  48{HflL) 

Ditliia  ^  Ootumbia^-^paMnmt  qf  eert^fleats 
afboard<fpuolicwfrlitohoider~^ 
^dmwhmtndonementqfinblanh-- 
MiMf  nailop^toaaignee, 

Tke  iMijinent,  t>f  the  DIstriot  of  Ooliimbla,  of 

~  Btea  of  the  auditor  of  the  board  of  puboo 

to  a  third  penon,  where  sooh  oertifloates 

iocsedf  In  blank  aodolaoedln  his  bands 

_  _         ;  to  toe  absence  of  any  nottoe  of  his 

of  antborltT  to  collect,  dischargee  the  debt. 

A  letter  by  the  attorney  of  the  owner,  sent  to 

or  of  the  board  of  paUic  works  merely 

.  him  not  to  pay  the  certificates,  was  not 

to  make  the  Diitrlot  liable  to  the  owoer 

i  to  the  holder. 

[Na  111.] 

JyyMtf  Jaru  U,  1S8B.    Dtddad  Jan.  iS,  1886. 
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FFEAL  from  the  Court  of  Claims.    Judg- 
mgnl  affirmed, 

B  la  stated  by  the  court. 
Enoch  fottea*  Eppa  Hanton 
V.  P.  Edwardi,  for  appellant: 
hateTer  notice  was  conveyed  to  Magruder 
oooTeyed  to  his  principal,  the  Corpora- 
It  may  be  that  he,  In  addition  to  filing 
paper,  sboold  haye  made  some  note  or  en- 
npon  the  books  of  the  Corporation,  in  such 
MT  aa  to  arrest  the  attention  of  his  succes- 
bat  a  faHore  of  that  character  on  his  part 
diange  the  position  or  rights  of  a  o^- 


Bridgford  ▼.  Tuocumbia,  4  Woods,  611 ;  16 
r«d.  Rep.  910;  6  Barb.  516;  Bigelaw  v.  Perth 
A'^ham.  I  Dutch.  207;  San  Antonia  t.  LewU, 
tTcLaO. 

4»ne  notice  to  a  corporation  is  enough;  and 
a  aubeequent  change  of  officers  furnishes  no  de- 
%mmt  against  soch  a  wrong  as  this.  It  is  the 
4aty  of  the  outgoing  officer  to  see  to  It  that  his 
mujuumoi  Is  made  acquainted  with  any  unusual 
iiFiuii'**t«^'**  connected  with  any  particular 
OHK  or  piece  of  property . 

See  Medkanies  &nk  of  Alexandria  v.  8eUm, 
1  PM.  »•  (96  U.  8.  bk.  7,  L.  ed.  152);  P&>pU 
y.  Cseuffw/fiT,  77  K.  Y.  45. 

Opcidet  SoUeOcr-Oen.,  for  ap- 


Mr,  CH^  i/ttjtfM  WalU  dellTered  the  opin* 
^B  of  the  ooort: 


This  is  a  suit  brought  July  28,  1880,  under 
the  Act  of  June  16,  1^,  chap.  248,  21  Stat  at 
L.  284,  by  Matthew  J.  Laughlin  against  the 
District  of  Columbia  to  recover  an  amount 
claimed  to  be  due  upon  five  certificates  of  the 
auditor  of  the  board  of  public  works.  The  facts 
are  these: 

Laughlin  contracted  with  the  board  of  pub- 
lic works  to  do  certain  work  and  furnish  cer- 
tain materials  in  grading  the  streets  in  Wash- 
ington. The  work  was  done  and  tiie  board,  ac- 
cording to  its  usage  with  contractors,  issued  to 
the  attorney  in  fact  of  Lauffhlin,  certificates  of 
accounts  allowed  by  its  auditor,  as  follows: 

"  No.  4768.      Office  of  Auditor  of  Board  of 

Public  Works, 
Washington,  D.  C,  Dec.  24th,  1878. 

I  hereby  certify  that  I  have  this  day  audited 
and  allowed  the  account  of  M.  J.  Laughlin, 
per  J.  F.  Murray,  att'y,  for  work,  as  per  sched- 
ule, amounting  to  fifteen  hundred  dollars. 

fl,500.  J.  C.  Lay,  Auditor." 

Three  other  certificates  for  $6,000,  t5,000. 
and  $2,000  respectively,  numbered  4764,  4766 
and  4767,  were  issued  to  the  same  person  and 
In  the  same  form,  all  having  the  same  date. 
Another  certificate  for  $507  was  also  issued, 
but  as  the  right  to  recover  on  that  was  aban- 
doned at  the  ai:gument  it  need  not  be  specially 
referred  to. 

After  the  certificates  were  Issued  Laughlin 
demanded  navment  from  the  treasurer  of  the 
board  of  public  works,  which  was  refused  for 
want  of  funds.  He  then  borrowed  ftoncyon 
them  from  Rudolph  Blumenburg,  at  the  rate 
of  thirty-three  cents  on  the  dollar  of  their  face 
value,  giving  his  notes  for  the  amount  bor- 
rowed, and  delivering  the  certificates  Indorsed 
by  him  In  blank  as  collateral.  Certificates 
Nos.  4764.  4766  and  4767  were  hypothecated 
January  20, 1874,  and  No.  4768,  February  14, 
1874. 

On  or  about  the  5th  of  June,  1874,  a  written 
docimient  was  delivered  to  James  A.  Magru- 
der, treasurer  of  the  board  of  public  works, 
which  he  filed  with  the  papers  of  the  board, 
where  it  has  ever  since  remained,  and  of  which 
the  following  is  a  copy: 

"  WacSiins:ton,  D.  C,  June  5th,  1874. 
CoL  James  A.  Magruder,  Treasurer,  B.  P.  W. 

Sir:  I  do  most  respectfully  ask  of  you  not  to 
pay  the  following  auditor's  certificates,  dated 
December,  1878,  bsued  to  'M.  J.  Laughlin,  per 
J.  F.  Murray,  attorney,'  viz:   No.  4768,  for 

11,500;   No.  4764,  for  $6,000;  No.  4766,  for 
5,000;  No.  4767,  for  $2,000. 
Also  a  certificate  issued  in  the  name  of  M.  J. 
Laughlin,  No.  4426,  for  $507. 

Very  RespectfuUy, 

J.  F.  Murray." 
Previous  to  that  date  Laughlin  had  orally 
notified  Magruder  not  to  pay  the  certificates, 
but  at  what  exact  time  does  not  appear.  He 
did  not,  however,  bring  anv  suit  to  enjoin  the 
payment  or  conversion  of  the  certificates,  or  to 
establish  his  interest  in  or  title  to  them. 

On  the  20th  of  June,  1874,  Congress  passed 
"  An  Act  for  the  government  of  the  District  of 
Columbia  and  for  other  purposes"  (chap.  887, 18 
Stat  116),  by  which  "all  provisions  of  law  pro- 
viding for  an  Executive,  for  a  secretary  for 
the  District,  for  a  LegisUtive  Assembly,  for  a 
board  of  public  worls  and  for  a  delegate  fai 

701 


[487] 


485-491 


SUPRBMS  COTJBT  OF  THB  UnITBD  StATBS. 


Oct.  abrm. 


[488] 


[489] 


CongTeaB  in  the  District  of  Columbia"  were  re- 
pealed, and  a  oommission  created  to  exercise 
''all  Uie  power  and  authority  now  lawfully 
Tested  in  the  governor  or  board  of  public  works 
of  said  District,"  except  as  thereinafter  limited. 
This  commission  was  authorized  to  take  pos- 
session and  supervision  of  all  the  offices,  books, 
papers,  reooTds,money8,  credits,  securities,  assets 
and  accounts  belonging  or  appertaining  to  the 
business  or  interests  of  the  government  of  the 
District  of  Columbia  and  the  board  of  public 
works,  and  exercise  the  power  and  authority 
conferred  by  tbe  Act  By  section  6  the  First 
Comptroller  of  the  Treasury  and  the  Second 
Comptroller  of  the  Treasury  of  the  United 
States  were  constituted  a  board  of  audit  "  to 
examine  and  audit  for  settlement,"  among  oth- 
er things  "  the  debt  purporting  to  be  evidenced 
and  ascertained  by  ceruflcates  of  the  auditor  of 
the  board  of  public  works."  This  board  was 
required  to  "iwoe  to  each  claimant  a  certificate, 
signed  by  each  of  said  board  and  countersigned 
by  the  comptroller  of  the  District,  stating  the 
amoimt  found  to  be  due  to  each  and  on  what 
account."  Power  was  ffiventhe  board  to  "sub- 
poena witnesses,  admimiBter  oaths  and  examine 
witnesses  under  oath,"  and  it  was  allowed  "full 
access  to  all  of  tiie  records,  books,  papers  and 
vouchers  of  every  kind  whatsoever  of  the  board 
of  public  works;"  "and  to  the  end  that  said 
books  and  accounts  may  be  thoroughly  exam- 
ined, and  the  indebtedness  of  the  District  and 
of  the  board  of  public  works,  and  the  state  of 
the  books  and  accounts  of  the  officers  aforesaid, 
may  be  accurately  ascertained,"  the  board  was 
authorized  to  "employ  one  or  more  skillful  and 
impartial  accountants  *  •  *  and  such  other 
assistants  as  they  may  deem  necessary  to  make 
examination  of  said  books,  vouchers  and  pa- 
pers, and  discharge  their  duties  *  *  *  and 
shall  procure  ins^ction  of  such  bank  books 
and  papers  as  may  be  necessary."  The  board 
was  also  to  give  notice  for  the  presentation  of 
claims,  and  no  claim  could  "  be  audited  or  al- 
lowed unleiM  presented  within  ninety  days  aft- 
er the  first  publication  of  such  notice.^  By 
section  7  the  sinking-fund  commissioners  were 
required  to  exchange  the  three-sixty-flve  bonds 
of  the  District  at  par,  for  like  sums  of  any  debt 
evidenced  by  ceraflcates  of  the  board  of  audit 

On  the  16th  of  July,  1874,  N.  A.  Cowdrey 
presented  the  certificates,  now  in  dispute,  to 
this  board  of  audit  for  allowance  and  settle- 
ment Before  their  presentation,  and  after 
their  delivery  by  Laughlin  to  Blumenburff, 
there  had  heSa  printed  over  the  indorsement  m 
blank  which  was  on  them  when  ddivered  the 
following: 

"  For  value  received,  the  within  debt  is  as- 
signed and  transferred  to  N.  A  Cowdrey,  who 
Is  authorized  to  collect  the  same  for  lus  own 
use."  This  was  done  without  the  knowledge 
of  Laughlin.  Certificates  of  allowance  were 
issued  to  Cowdrey  in  due  form  by  the  board  of 
audit;  and  these  were  taken  up  by  an  exchange 
of  bonds  for  them  by  the  sinkmg-fund  com- 
missioners. Neither  Blumenburg  nor  any  as- 
signee of  his  has  accounted  to  Laughlin  for  the 
proceeds  of  the  certificates,  nor  returned  the 
notes  for  which  th^  were  transferred  as  se- 
curity. 

Upon  these  facts  the  court  of  daims  gave 
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Judgment  a^inst  Lau^iUn,  and  to  reverse  thai 
Judgment  this  appeal  was  taken. 

It  has  been  settled  in  this  court  that  if  the 
owner  of  certificates  of  the  auditor  of  the  board 
of  public  works,  like  those  now  In  question, 

S laces  them  in  the  hands  of  a  third  person,  in- 
orsed  In  blank  so  as  to  give  him  apparent  au- 
thority for  their  collecaon,  payment  by  the 
District  to  the  person  so  invested  with  apparent 
authority,  without  notice  of  a  want  of  actual 
authori^,  will  discharge  the  debt  Cknadrty  v. 
Vandeniurgh,  101  U.  S.  672  [Bk.  25,  L.  ed. 
928];  Lo(mey  v.  Diitriet  cf  Columbia,  118  U.  a 
258  [Bk.  28,  L.  ed.  074].  The  court  of  claims 
so  held  in  AdaitM  Y,Diitriet  nf  CMunUria,  17  Ct 
CI  851,  decided  at  the  December  Term,  1881, 
which  was  but  a  little  more  than  a  year  after 
the  Act  giving  that  court  jurisdiction  in  Uils 
class  of  cases  was  passed. 

Such  being  the  law,  the  only  question  we 
have  now  to  consider  is,  whether  tne  letter  of 
June  5,  1874,  addressed  by  the  attorney  of 
Laughlin  to  the  treasurer  of  the  beard  of  public 
works  and  placed  on  file  with  the  papers  of  the 
board,  makes  the  District  answerable  to  Laugh- 
lin for  the  amount  due  on  the  certificates  not- 
withstanding the  payment  to  Cowdrey  upon 
the  allowance  by  the  board  of  aud^t  The  court 
of  claims  was  of  opinion  that  it  did  not,  and  in 
this  we  concur. 

The  board  of  audit  was  ni  no  sense  the  boaid 
of  public  works  or  its  successor.    It  was  a  do- 
partment  of  the  District  Qovemment  estab- 
lished "  to  examine  and  audit  for  settlement* 
certain  classes  of  the  debt  of  the  District     It 
was  invested  for  this  purpose  with  quaH  fa- 
didal  powers.  The  conunission,  which  was  tba 
general  goveminff  body  of  the  District,  had  no 
control  over  it    I^o  claim  against  the  District,      [i 
of  either  of  the  classes  this  board  was  re(|uirea 
to  audit,  could  ^  paid  except  upon  a  certificate 
of  allowance  signed  by  each  of  the  membeiaof 
the  board  and  countersigned  by  the  comptroller 
of  the  District    The  board  could  not  begin  its 
work  unto  public  notice  had  been  siven  the 
creditors  of  tiie  District  to  appear  and  present 
their  claims,  and  it  could  act  only  for  a  limited 
period.    This  notice  was  to  all  the  world  and 
required  idl  who  had  claims  to  appear  or  soifer 
the  consequences  if  they  kept  away.  Laughlin 
was  bound  to  take  notice  oi  the  statute  cresit- 
ing  tlie  board  and  of  the  duties  of  the  board  in 
nSped  to  claims  like  his.    He  knew  that  hia 
certificates  were  outstanding  in  the  hands  of 
some  one  invested  by  him  with  an  apparent  ti- 
tle as  owner,  or  at  least  with  on  apparent  au- 
thority to  collect  them.    He  knew  or  oujrbt  to 
have  known  that  the  holders  of  the  certificates 
might  mesent  them  and  demand  their  allovr- 
ance.  The  law  charges  him  also  with  notioe  of 
the  power  of  the  board  to  examine  witneases 
and  consider  the  rights  of  contesting  parties. 
It  is  true  he  may  have  had  the  riffht  to  supDose 
that  his  letter  to  the  treasurer  of  the  bosra  of 
public  works  would  be  brought  to  the  atten* 
tton  of  the  board;  but  that  letter  was  nothing 
more  than  a  request  to  the  treasurer  not  to 
pay.    No  reason  was  assigned  for  the  request^ 
and  no  statement  was  made  of  the  facta  con- 
nected with  the  title  or  authority  of  the  Miaoaa 
who  might  present  them  for  payment    If  tba 
certificates  had  been  presented  to  the  treasurer 
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■flar  Um  letter  was  ddiTered  to  him,  it  would 
httw  been  bis  duty  to  notify  Bhunenbon  be- 
toe  payment,  so  that  the  proper  steps  might  be 
to  contest  the  right  of  the  holder  to  the 
r.  But  whm  the  office  of  treasurer  of  the 
of  pobho  works  was  aboUshed  and  the 
bond  of  audit  created,  an  entirely  new  condi- 
tioo  of  things  arose.  The  statute  authorizing 
Ibe  boovd  gave  notice  to  Laughlin  that  he  must 
■eif  ■PP^tf  before  that  tribunal  to  assert 
ri^ts  as  against  the  holder  of  his  certifi- 
m  or  take  some  other  steps  to  prevent  their 
payment,  and,  if  he  did  not,  that  his  claim 
^ilBst  the  District  might  be  lost  The  board, 
even  if  his  letter  had  been  brought  to  its  atten- 
tion,  would  not  hare  been  compeUed  to  give 
Woa  mMty  other  nodoe  to  appear  than  that  which 
hm  already  had.  As  he  fkfled  to  appear  at  all, 
I  nothing  for  the  board  to  do  but  to 
theerid^ioe  which  was  before  it,  and 
aooofdin^T.  In  Cowdrey  ▼.  Vanden- 
the  euit  was  by  Vandenburgh,  the  owner 
certillcate  like  those  now  in  question, 
Blomenburg  and  Cowdrey,  to  compel 
er  of  the  codflcate  to  him  upon  alle- 
as  to  their  title  yeir  similar  to  those 
soe  here  made  against  them.    Upon 

, of  the  charge  against  Blumenburs  and 

afafloreby  Cewdi^  to  show  that  he  paid  val- 
for  the  certiflcate,  the  decree  sought  was 
d.    80  here,  if  Laughlin  had  appeared 
the  board  and  made  hit  showing,  it  is 
be  miriit  have  got  the  pay  instead  of 
.«»«/;  bat  be  MIed  to  doso,  and  it  is  now 
lase  for  him  to  assert  his  ri^ts  against  the 
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JAMES  H.  RYAN. 
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mudmidtnot. 

tbat  one  of  tbe  parties  shall 

of  land  on  the  best  tflrms  possible, 

an  intetest  therein  to  the  other 

Matntsof  Fkands  and  oannot 


of  this  case  the  pur- 

Dot  tbe  agent  of  tbe  c«her 
■      "    latter 


mmA^m  law  tmi^ies  no  promitel^  tbe  lal 
qrttepeletasfor  mooer  paid  out  at  his 
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Under  the  statute  law  of  the  Tsnitorr  of 
Montana  there  is  no  dirtinction  between  legal 
and  equitable  remedies,  and  there  is  "  but  one 
form  of  action  for  the  enforcement  or  proteo* 
tion  of  private  rights  and  the  ledrese  or  pre- 
yention  of  private  wrongs  J  which  is  "the  same 
at  law  ana  in  equity."  B.  8.  of  Montana  of 
1879,  p.  41.  This  law  being  in  force,  James  M. 
Ryan,  the  defendant  in  error,  brought  this  suit 
in  the  District  Court  for  the  Th&d  Judicial 
District  in  the  County  of  Lewis  and  Clarke, 
Montana  Territo^,  against  Elijah  M.  Dunphy, 
the  plaintiff  in  error,  to  recover  Judgment 
agaiast  the  latter  on  his  promissoiy  note  for 
$1,511.50,  dated  June  1,  £B79,  and  payable  to 
theplaintiff  in  error  on  December  1  following. 

The  defendant  admitted  in  his  answer  the  ex- 
ecution and  delivery  of  the  note,  and  that  it 
had  not  been  paid;  and  by  way  of  cross  action 
and  counter  claim,alleged  that  in  February,1879 
one  Rumsey  and  one  Embrey  were  the  owners 
of  certain  placer  mining  rround,  with  the  ap- 
purtenances particularly  described,  situate  m 
Urizzly  Gulch,  Minnesota  Mii^  District,  in 
Lewis  and  Clarke  County,  Montana,  and  that 
at  the  time  mentioned,  the  defendant  being  in 
negotiation  for  the  purchase  thereof,  entmd 
into  a  contract  with  tne  plaintiff,  wldch  is  thus 
stated  in  the  defendant's  answer: 

**  The  said  defendant  was  to  effect  the  pur- 
chasi^  of  the  two  thirds  of  tbe  above^eecribed 
property  upon  the  best  terms  possible,  ezerds- 
iog  and  using  his  best  Judgment  for  the  Joint 
use  and  benefit  of  said  pMatiff  and  defendant; 
that  the  title  thereto  and  aU  deeds  of  convey- 
ances for  the  said  interest  in  and  to  said  prem- 
ises and  property  were  to  be  taken  in  the  name 
of  the  defendant  herein,  and  that  the  plaintiff 
herein  was  not  to  be  known  in  the  transfersand 
purchase  until  such  time  as  the  purchase  was 
completed  and  all  of  the  conveyances  executed, 
and  when  so  completed  and  a  good  and  suffi- 
cient title  acquired  to  said  pro^ty  ln[  defend- 
ant, the  defendant  was  to  make  and  deliver 
to  the  said  plaintiff  a  good  and  sufficient 
deed  of  conveyance  for  the  undivided  one 
third  thereof;  and  that  upon  the  execution  and 
delivery  of  such  deed  the  iaid  pkintiff  prom- 
ised and  amed  to  pay  to  this  defendant  the 
one  third  of  all  mon^s  paid  by  him  as  the  con- 
sideration for  such  conveyance  and  transfer, 
and  the  one  half  of  all  expenses  incurred  ana 
paid  in  and  about  obtaining  the  title  to  the  iaid 
property  as  aforenid." 

Ijie  answer  further  averred,  in  substance, 
that  on  July  26, 1879,  the  defendant  had  ao- 
quhed  a  complete  and  perfect  title  to  the  entire 
interest  and  estate  in  said  property  by  convey- 
ances from  Rumsey  and  Embrey;  that  the  con- 
sideration for  said  conveyances  was  $5,200,  and 
the  expenses  incident  to  acquMng  the  title  were 
$2,200:  and  that  on  the  day  last  mentioned  the 
plaintiit  was  indebted  to  tne  defendant,  under 
said  oontract,  on  account  of  the  said  purchase 
and  expenses,  in  the  sum  of  $1,985.51;  and  that 
on  that  day  he  tendered  to  the  plaintiff  a  good 
and  sufficient  deed  for  the  one  undivided  Siird 
of  said  Droperty  and  demanded  of  him  the  pay- 
ment of  the  last  mentioned  sum  cdT  money:  and 
the  plaintiff  refused  to  receive  the  deed  or  pay 
the  money  demanded  of  him,  and  denied  the 
existence  of  the  agreement  above  set  forth.  The 
defendant  therefore  prayed  Judj^nent  against 
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the  plaintiff  for  the  sum  of  money  so  demanded, 
with  interest  from  Jnly  26, 1879. 

The  plaintiff  filed  a  replication,  in  which  he 
denied  that  he  ever  made  the  contract  set  out 
in  the  answer. 

Upon  the  trial  of  the  cause,  as  appeared  by 
the  bill  of  exceptions,  the  defendant  beine:  upon 
the  stand  as  a  witness  in  his  own  bdiuf ,  and 
having  stated  that  he  did  in  February,  1879, 
enter  into  a  verbal  contract  with  the  plaintiff 
fbr  the  purchase  of  the  mining  ground  described 
in  the  answer,  and  that  there  was  no  written 
agreement,  was  asked  to  state  what  the  agree- 
ment was.  "  The  plaintiff  objected  to  the  wit- 
ness answering  «dd  question,  for  the  reason 
that  the  agreement,  not  being  in  writing,"  was 
"  void,  by  the  Statute  of  Frauds.  The  court 
sustainea  the  objection  and  refused  to  permit 
the  said  witness  to  answer  the  question." 
"The  defendant  then  proposed  to  prove  by  said 
witness  the  truth  of  the  matters  aUeged  and  set 
up  in  his  answer,  and  read  the  same  to  the 
court.  The  court  refused  to  permit  the  defend* 
ant  to  prove  said  matters,  on  the  sround  that 
the  said  matters  rested  in  parol  and  were  not  in 
writing."  The  defendant  excepted  to  these 
rulings.  There  being  no  further  evidence  the 
juryretumed  a  verdict  for  the  plaintiff  tot 
$1,783,  the  amount  due  on  the  note  sued  on, 
forwMch  sum  the  court  rendered  judgment 
against  the  defendant  Upon  appeal  by  vie  de- 
[494]  fendant  to  the  supreme  court  of  the  Territory 
this  judgment  was  afSrmed.  By  the  present 
writ  of  error  the  defendant  seeks  a  reveraU  of 
the  judgment  of  affirmance. 

Mr.  M.  F.  Morris*  for  plaintiff  in  error. 

The  rule  that  goveins  this  dass  of  cases  has 
been  well  stated  oy  a  recent  elementary  writer. 
Bishop  on  Contracts,  §^  508,  585, 545: 

"  If  one  has  voluntarfly  done  a  thing  which, 
being  within  the  statute,  he  could  not  have 
been  compelled  to  do,  he  may  enforce  payment 
of  it,  that  is,  recover  the  consideration  oraUy 
agreed— from  the  other." 

And  again :  "  If  the  conveyance  is  actually 
made,  any  oral  promise  to  pay  for  the  land  is 
good." 

And  this  is  the  tenor  of  all  the  authorities  on 
the  subject 

PhiUtpi  V.  ITiomptan,!  Johns.  Ch.  418;  Parh- 
hursiY,  Van  CarUandt,  1  Johns.  Ch.  278;  Baker 
V.  Wainwright,  86  Md.  886;  Oreen  T,Drummond, 
81  Md.  71;  NutUng  v.  Dickinsoih  8  Allen.  540; 
PliiU/rook  V.  Bdknap,  6  Vt  888;  Ray  v.  Jaung, 
18  Tex.  550;  Zabef  v.  Schroeder,  85  Tex.  808; 
SifM  v.  McEioen,  27  Ala.  184;  Krundman  v. 
Bluett,  L.  R.  9  Exch.  1;  Sfcain  v.  SeameM,  9 
Wall  254  (76  U.  8.  bk.  19,  L.  ed.  554). 

It  may  be  objected  that  if  the  plaintiff  in 
error  paid  his  own  money  and  not  that  of  the 
defendant  in  error,  there  is  no  resulting  trust, 
and  no  relation  of  prindpal  and  agent'  The 
answer  is  that  if  the  plaintiff  in  error  advanced 
his  own  money  for  tne  use  and  benefit  of  the 
defendant  in  error,  the  payment  is  a  loan  to 
the  latter  in  contemplation  of  law;  and  it  there- 
by becomes  the  money  of  the  defendant  in  error. 

Messrs,  Edward  w.  Toole  and  Joseph 
K.  Toole*  for  defendant  in  errdr: 

Where  a  party  pays  money  or  renders  ser- 
vices to  another  upon  a  contract  void  under  Uie 
Statute  of  Frauds,  it  has  always  been  held  that 
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he  can  recover  for  money  had  and  received,  or 
upon  a  guarUum  meruit  But  in  such  case  the 
contract  is  disregarded  and  tbe  action  Is  based 
upon  the  implied  promise  to  pay.  This  how- 
ever is  emphatically  a  suit  upon  the  oontract.and 
the  complaining  party  must  stand  or  fall  upon 
the  establishment  of  it  The  authorities  cited 
by  the  plaintiff  in  error  support  this  proposi- 
tion. 
See  also,  Browne,  Stat  Frauds,  8d  ed.  p.  122, 

L124:  Oray  v.  ffiU,  Ryan  &  Moody,  420;  Fui^ 
-  V.  Reed,  88  OaL  99;  PaUen  v.  Btcks,  48  CaL 
509;  GooperY.  Plena,  21Cal403;IhingT.Parker, 
52  N.  Y.  494;  Kidder  v.  Hunt,  11  Am.  Dec 
188;  EbusUm  v.  Townsend,  12  Am.  Dec  109; 
Jackson  v.  Murray,  17  Am.  Dec  68;  Stoiy, 
Part.  p.  94,  n.  a.;  12  Wis.  188, 158, 169;  9  Wm. 
897;  5  Ves.  814;  4  Fed.  Rep.  694;  Pac  Law. 
Rep.  Apr.  9, 1885,  88a 

Mr,  Justice  Woods  delivered  the  opinion  of 

the  court: 

The  defendant  insists  that  the  court  erred  in 
refusing  to  allow  him  to  prove  the  contract  set 
up  in  miB  answer.  The  statute  law  of  Montana 
applicable  to  the  question  in  hand  is  as  follows: 
Chapter  XUL,  art  I  of  the  Revised  Statutes  of 
Montana  of  1879  provides  as  follows: 

"Sec  160.  No  estate  or  interest  in  land,  other 
than  for  leases  for  a  term  not  exceeding  one 
year,  or  any  trust  or  power  over  or  conoeminfi 
lands,  or  in  any  manner  relating  thereto,  shafi 
hereafter  be  created,  granted,  assigned,  surren- 
dered or  declared,  unless  by  act  or  o];>eration  of 
law,  or  by  deed  or  conveyance  in  writing,  sub- 
scribed by  the  party  creating,  granting,  assiCT- 
ing,  surrendering  or  declaring  the  same,  or  by 
his  lawful  agent  thereunto  authorized  by  writ- 
ing." 

^*  Sec  162.  Every  contract  for  the  leasine  for 
a  longer  time  than  one  year,  or  for  the  safe  of 
any  lands  or  interest  in  lands,  shall  be  void,  un- 
less .the  contract  or  some  note  or  memorandum 
thereof  expressing  the  consideration  be  in  writ- 
ing and  be  subscribed  by  the  party  by  whom 
the  lease  or  sale  is  to  be  made.^ 

The  deidal  in  the  replication  of  the  plaintiff 
of  the  making  of  the  contract  on  which  the  de- 
fendant based  his  cross  action  is  as  effective  tcx 
letting  in  the  defense  of  the  Statute  of  Frauds 
as  if  the  statute  had  been  raecifically  pleaded.  ^ . 
Mav  v.  Sloan,  101  U.  8.  fel  [Bk.  25.  L.  ed.  ^^ 
797];  Buttermere  v.  Hayes^  M.  &  W.  456;  Kay 
v.  Oard,  6  B.  Mon.  100.  The  question  is,  there- 
fore, fairly  presented,  whether  the  contract  al- 
leged in  the  answer  of  the  defendant,  not  be- 
ing in  writing,  is  valid  and  l* lading  under  the 
statutes  of  Montana. 

We  cannot  doubt  that  the  contract  which  the 
defendant  seeks  to  enforce  is  a  contract  for  the 
sale  of  lands.  According  to  the  avermenta  of 
the  answer  it  was  this:  the  plaintiff,  being  in 
treaty  for  the  purchase  of  the  lands,  agreed 
with  the  defendant  to  acquire  title  to  the  un- 
divided two  thirds  thereof  in  his  own  nanie 
upon  Uie  best  tends  possible,  and, when  he  h:id 
acquired  the  title,  to  convey  to  the  plaintiff,  by 
a  good  and  sufQdent  deed,  an  undivided  third 
of  tlie  premi.ses,  for  which  the  plaintiff  prom- 
ised to  pay  the  defendant  one  third  of  the  pur- 
chase money  and  one  half  the  expenses  in- 
ciured  in  obtaining  the  title.  This  is  Kimply 
an  agreement  of  ihe  defendant  to  convey  lo  Uie 
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pfadntilf  a  tTBCt  of  land  for  a  certain  considera- 
It  therefore  falls  precisely  within  the 
of  section  162  aboTe  qaoted.  It  is  a  con- 
fer the  sale  of  lands  and,  not  being  in 
■igned  by  the  vendor,  is  void.  The  dr- 
that  the  defendant,  not  owning  the 
wbl^  he  agreed  to  convey,  undertook  to 
the  title,  mstead  of  taking  the  case  out  of 
■tatute,  brings  it  more  clearly  and  une- 
qaxrocmBj  within  its  terms.  A  contract  void 
bf  the  statute  cannot  be  enforced  directly  or 
rrrflaterally.  It  confers  no  right  and  creates  no 
IS  between  the  parties  to  it  Car- 
▼.  Booti,  2  M.  &  W.  248:  Dung  ▼. 
08  K.  Y.  494.  The  defendant  must 
therefore  fsfl  in  his  cross  action,  unless  he  can 

out  of  the  operation  of  the  Statute 


The  defendant  seeks  to  evade  the  efTeb*  of 
atute  hr  the  argument  that  in  the  transao- 
et  oat  m  his  answer  he  was  acting  as  the 
of  the  plaintiff  as  well  as  for  himself; 
hmt^  bmMnr  as  such  agent  paid  for  the 
of  the  lana  which  he  ^  amed  to  con- 
to  the  plaintiff,  he  is  entitled  to  recover 
the  prtee,  as  for  mon^  paid  out  and  ez- 
sd  for  the  i^intiff  at  his  request. 
It  Is  well  settled  that  when  one  person  pays 
or  performs  services  for  another  upon  a 
void  imdnr  the  Statute  of  Frauds,  he 
mmj  lecarer  the  nM>ney  upon  a  count  for  money 
p^  to  the  use  of  def enoant  at  his  request,  or 
for  the  services  upon   the  ouantum 
eomit>     Wether^  v.  Pifiter,  99  Mass. 
Grmm  ▼.  BiB,  Ryan  3s  Moody,  420;  Sfiute 
irr,  9  Wend.  20l:  Bap  v.  Young,  18  Tex. 
■a  In  such  cases  the  suit  should  be 
xxooa  the  l^oplied  promise.   Buttermere 
_L  5  M.  4  W.  456:  OHinih  v.  Young,  12 
ill:  Eidd^  ▼.  ffunt,  1  Pick.  828.  Clearly 
lit  case  does  not  belong  to  that  class. 
suit  Is  based  upon,  and  its  purpose  is 
the  void  oontnuTt 
of  action  set  up  in  the  defendant's 
ii  that  the  plaintiff,  having  contracted 
the  land  and  receive  a  conveyance 
..  _  _r^»n^  liaUe,  upon  a  tender  to  and 
lirr  him  of  the  deea,  to  pay  the  agreed 
T&ia  is  a  salt  upon  the  express  contract, 
to  no  implied  contract  on  which  the 
etkm  can  rest,  for  the  law  implies  a  con- 
oq]j  to  do  that  which  the  party  is  l^^y 
_i  «o  perfovm.  As  the  express  contract  set 
hy  the  defendant  was  voia  under  the  stat- 
ihe  plaintiff  was  not  bound  in  law  to  ac- 
fk#>  Stmd  tcodered  him  by  the  defendant  or 
irchaae  money,    llie  defendant  paid 
^  to  or  for  the  plaintiff.    The  money 
^  him  was  to  enable  him  to  perform 
.with  the  plaintiff.    He  paid  it  out 
f  and  for  lus  own  advantage.    The 
leoeived  neither  the  money  nor  the 
the  defendant    Neither  reason  nor 

tltat  he  should  pay  the  defend- 

ptiee  of  the  land  snd  therefore  the  law 
AC  Morisiop  to  do  so.   2  Bl.  Com.  448; 
r.  jJiBSifcrr  12  Wheat  841  [25  U.  S.bk. 
f  L.  sd.  iBOL    The  cross  action  cannot,  there- 
4tf»   he  a^ntead  on  any  supposed  implied 
ci  the  plaintiff. 

adanf  8  counsel  further  insist  that 
eoch  a  part  performance  of  the 


contract  as  entities  the  defendant  to  equitable 
relief,  on  the  ground  that  it  would  be  a  fraud 
on  him  not  to  enforce  the  contract 

The  case  as  stated  in  the  defendant's  answer 
is  not,  either  in  the  averments  or  prayer,  one 
for  equitable  relief.  There  is  no  averment,  and 
no  proof  was  offered,  that  the  refusal  of  the 
plaintiff  to  accept  the  deed  and  pay  the  purchase 
price  of  the  land  has  subjectea  the  defendant 
to  any  loss.  EUs  answer  avers  that  before  he 
made  his  contract  with  the  plaintiff  he  was 
negotiating  with  the  owner  for  the  purchase  of 
the  land.  It  is  not  alleged  that  he  would  not 
have  purchased  the  land  if  he  had  not  made 
hii  contract  with  the  plsintiff.  There  is  no 
averment  that  the  land  is  not  worth,  or  that  it 
cannot  be  sold  for,  aU  it  cost  him.  As  between 
these  parties  there  has  been  no  payment,  no 
possession  and  no  improvements.  The  only 
complaint  of  misconduct  on  the  put  of  the 

Elaintiff  which  can  be  inferred  fiom  the  plead- 
igs  is  his  refusal  to  'pertoTm  a  verbal  contract 
for  the  purchase  of  limds.  But  the  mere  breach 
of  a  verbal  promise  for  the  purchase  of  lands 
will  not  Justify  the  interference  of  a  court  of 
equity.  PureeU  v.  Miner,  4  Wall.  518  [71  U. 
8.  bk.  18,  L.  ed.  485].  There  is  no  fraud  in 
such  a  refusal.  The  party  who  so  refuses  stands 
upon  the  law  and  has  a  right  to  refuse.  Under 
the  circumstances  of  this  case  the  statute  is  as 
binding  on  a  court  of  equity  as  on  a  court  of 
law.  If  the  mere  refusal  of  a  party  to  perform 
a  parol  contract  for  the  sale  of  lands  could  be 
construed  to  be  such  a  fraud  as  would  give  a 
court  of  equity  Jurisdiction  to  enforce  It,  the 
Statute  of  Frauds  would  be  rendered  vain  and 
nugatory.  The  defendant  knew  or  ought  to 
have  known  that  the  statute  requires  such  a 
contract  as  the  one  he  seeks  to  enforce  to  be 
evidenced  by  writing.  That  he  did  not  exact 
a  contract  in  writing  is  his  own  fault  Courts 
of  equity  are  not  established  to  relieve  parties 
from  the  consequences  of  their  own  negligence 
or  folly. 

The  Statute  of  Frauds  is  founded  in  wisdom 
and  has  been  justified  by  long  experience.  As 
was  said  by  Mr,  Juitiee  Qrier,  in  PureeU  v. 
Miner,  vbi  eupra,  the  statute  "  is  absolutely 
necessary  to  preserve  the  titie  to  real  property 
from  the  chances,  the  uncertainty  and  tne  fraud 
attendinr  the  admueion  of  parol  testimony." 
It  should  be  enforced.  Courts  of  equity,  to  pre- 
vent the  statute  from  becoming  an  instrument 
of  fraud,  have  in  many  instances  relaxed  its 
provisions.  But  this  case  is  barren  of  any 
averment  or  proof  or  offer  of  proof  which  ought 
to  induce  a  court  of  equity  to  afford  relief.  It 
follows  that  neither  in  i  court  of  law  nor  a 
court  of  equity  can  the  defendant  maintain  his 
suit  on  the  cause  of  action  set  up  in  his  answer 
by  way  of  counterclaim  or  cross  action. 
Judgment  oMrmed, 

True  copy,   frest:  ^ 

James  H.  MoKeniiQy,  CStark,  Bupw  Ct  CT.  8. 
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REECE  H.  OBERTEUFFER  bt  au,  P^ 

in  Brr.t 

«. 

WILLIAM  H.  ROBERTSON,  CoDector  of 
Uie  PoBT  OF  New  Yobx. 

(See  &  a  Beporter^  6d.  tfO-nr J 

Import  duHe^-^^ohether  boxe$,  eariam  and  pack' 
ing  are  to  he  included  in  wUuaHon, 

1.  Undertbe  Aotof  1883,repeelliiir  former jnori- 
■tona.  boxes  or  ooTerlngs  of  any  kind,  not  or  ft  mar 
terial  or  form  desUnieato  evade  dutws  thereon  Imt 
desljarned  to  be  used  in  the  Inmafidt  transportation 
of  the  froodf  to  the  United  States*  are  not  sobjeot 
todu^. 

t.  The  ezaotJon  of  doty  on  paddnA,  whether 
paokinir  the  soods  in  cartons,  or  cartons  in  outer 
cases,  or  linmff  ooter  cases,  is  not  wananted  by 
law,  snoh  charges  havlnff  beenabohshed  by  the  Act 
of  1888. 

8.  The  addition  to  the  ▼alnatlon  of  Imported  goods, 
of  items  for  boxes  and  cartons  and  tor  packing, 
is  no  part  of  the  appraisal :  and  the  remedy  of  the 
importer  is  not  to  apply  tor  a  new  apprnfeoment, 
but  to  protest  and  appeaL 

4.  The  protest  in  toe  present  case  held  soffldent 
to  raise  the  points  reued  upcoi  by  the  plaJntHTi  in 
error. 

[Na  11W.1 

Argued  Jan.  6,7,1386,    Beaded  Jim.  96, 1886. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 
The  case  is  stated  by  the  court 
Mmn.  Edwin  B.  Smith*  Stephen  G. 
Clarke,  William  Stanley  and  Charles 
Carie»  for  plaintiffs  in  error. 

Mr.  Jolin  €k>ode,  BaUdtor-Qem.,  for  de- 
fendant in  error. 

Mr.  JwHee  Blatehlbrd  deUvered  the  opin- 
ion of  the  court: 

This  is  an  action  brought  in  a  state  court  in 
New  York,  by  Reece  M.  OberteufFer,  Henry 
Abegg  and  Henry  H.  Baeniker,  composing  the 
mercantUe  firm  of  Oberteuffer,  Abegg  86  ISmu- 
iker,  against  William  H.  Robertson,  Collector 
of  the  Port  of  New  York,  to  recover' $140.80 
as  an  ezceH  of  duties,  paid  on  coy^ings  and 
putdng-up  charges  on  hosieiy  and  gloyes,  upon 
which  ad  valorem  duties  were  imposed  by  law. 
It  was  removed  into  the  Circuit  Court  of  the 
United  States  by  the  defendant  At  the  trial 
the  Jttiy  renderea  a  verdict  for  the  defendant, 
by  direction  of  the  court,  and  there  was  a 
judgment  for  him  for  costs,  to  review  which 
the  plaintiffs  have  brou^t  a  writ  of  error. 

In  July,  1888,  the  plaintiffB  imported  from 
Bremen  two  cases  of  wool  gloves,  Nos.  4886, 
4887;  twenty-one  cases  of  cotton  hosiery,  Nos. 
4862  to  4872;  and  one  other  case  of  cotton 
hosiery.  No.  168.  There  were  three  invoices 
coverea  by  one  entiy. 

The  invoice  of  the  two  cases  of  gloves  was 
dated  at  Leipzigand  Cheomitz,  in  Saxony,  June 
29, 1888,  and  was  of  goods  purchased  by  the 

Slaintiffti.  It  covered  500  dozen  of  gloves,  in 
ve  items,  the  prices  of  which  per  dozen  were 
given  and  amounted  to  2416  marks.  There  was 
a  deduction  of  8  per  cent  discount  for  cash,  or 
72  marks,  46  pfennigs,  leaving  2842  marta,  66 
pfennigs.  There  was  then  aoded,  under  the 
Item  of  "packing  charges,"  26  marks  "for 
cases,'*  220  marks  * 'boxes,"  and  5  marks  "pack- 
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ing,"  beinff  a  total  of  250  marks,  leas  8  peresBl 
discount  tor  cash,  or  7  marks,  60  pfcunict, 
leaving  242  marks,  60  pfennigs,  which  fA&d 
make  2686  marks,  06  pfennigs.  In  the  entry, 
the  value  was  stated  at  2842  marks,  66  pfen- 
nigs. 

The  invoice  of  the  21  cases  of  hosiery  was 
dated  at  Leipzig  and  Chemnitz,  in  Saxooy. 
July  6,  1883,  and  was  of  goods  purdiased  by 
the  plaintiffs.  It  covered  2940  dozen  of  hose, 
in  twenty-one  items,  the  prices  of  which  per 
dozen  were  given,  and  amounted  to  18,530 
mariLB,  70  pfennigs.  There  was  a  deduction  of 
8  per  cent  discount  for  cash,  or  405  marks,  95 
pfennigs,  leaving  18,124  marks,  75  pfennigs. 
There  was  then  added,  under  the  Item  of  "pack- 
ing chanres,"  420  marks  "for  cases,"  1204 
marks,  60  pfennigs  "  boxes,"  and  43  marks 
"  packing,'^  being  a  total  of  1666  mario,  50 
pfennigs,  less  8  par  cent  discount  for  cash,  or 
50  marks,  leaving  1616  marks,  50  pfennigs, 
which  added  made  14,741  marks,  26  pfennin. 
In  the  entry  the  vahie  was  stated  at  18,&4 
marks,  75  inennin 

The  invoice  of  the  one  case  of  hosiery  was 
dated  at  Hohenstein,  Bmsthal,  in  Saxony.  Jo^ 
4,  1888,  and  was  of  goods  cons^ied  to  Uie 

Elaintiffs  for  sale.  It  covered  17B  dozen  of 
ose,  in  six  items,  the  prices  of  ^dddi  per  dosen 
were  given,  and  amounted  to  1629  marks,  20 
pfennigs.  There  was  a  deduction  of  4  per  cent 
discount  for  cash,  or  65  marlLS,  20  pfennigs; 
leaving  1564  marks.  There  was  then  deducted, 
for  "case"  10  marks;  "freight  from  Hohen- 
stein to  Bremen,"  15  marks;  "  and  to  New 
York,"  29  marks:  "  consul  fees,"  10  marks,  75 
pfennigs;  and  "  insurance,"  10  marks,  25  pfen- 
nigs; being  a  total  of  76  marks,  less  4p6r  cent 
discount  for  cash,  or  8  marks;  leaving  72  marks, 
which  deducted  left  1492  marks;  which  was 
the  value  stated  in  the  entry. 

On  the  invoice  of  the  two  cases  of  gtoves  the 
report  of  the  appraiser  was  that  235  mwks  (be- 
ing the  220  msrks  for  "boxes"  snd  the  5  marks 
f6r  "packing"),  less  importer's  discount,  shook! 
be  aaded  "  to  make  market  value  in  mmrket- 
able  condition."  This  was  done,  and  the  doty 
paid  on  the  added  amount  was  $20.80. 

On  the  invdce  of  the  21  cases  of  hosiery  tbe 

Xrt  of  the  appraiser  was  that  1246majkaL  60 
nigs  (being  the  1204  marks,  60  pfenn^s. 
n  "  boxes,"  and  the  43  martaf^  "packing*), 
less  importer's  discount,  should  be  sdded^^  to 
make  marlrat  value  in  marketaUe  condttSoti.'* 
This  was  done,  and  the  duty  paid  on  the  eddc^d 
amount  was  $114.80. 

On  the  invoice  of  the  one  case  of  hosiery,  the 
report  of  the  appraiser  was  that  80  pfennigs  per 
dozen  diould  be  added  "to  make  market  ▼aloe 
in  marketable  condition. "  This  was  done,  nod 
the  duty  paid  on  the  added  amount  was  $5.90. 

The  importers  filed  a  protest  with  the  Col- 
lector in  due  time,  and  duly  appealed  to  tlie 
Secretary  of  the  Treasury,  and  brought  soft  io 
due  time.  The  protest  covered  the  entry  to 
this  case  and  was  as  follows:  "We  protest 
against  the  liquidation,  as  made  bv  yon,  of  our 
entries  of  merchandise,  below  referred  to,  nzKl 
against  the  payment  of  the  duties  exacted  tKero- 
on,  and  encted  on  the  charses  of  whnte^^er 
nature  thereon,  on  the  following  grounds,  nxul 
upon  each  and  every  one  of  them. 

First  That,  undertheActofMardit,  1888, 
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market  Tiliieof  said  merchanditeii 

dutiable;  whereas.  In  aaoataining  the 

ilnriable  Tmlue  thereof,  there  has  been  fll^ially 

~  and  indoded  as  a  part  of  such  value 

expressly  declared  by  section  7  of  said 

to  be  Dondutlable. 

Second.  That,  under  the  Act  of  March  8» 

S8B8,  <xi1t  the  ralue  of  said  cotton  hose  or  other 

■wrrbTiaiiie  is  dutiable;  whereas,  the  value  of 

Ike  omal  and  neoessaiy  sacks,  crates,  boxes  and 

eoverings  have  been  estimated  as  part  of 

▼mhie  of  said  goods,  in  determining  the 

of  duties  for  which  they  should  he  lia- 

to  the  provisions  df  section  7,  Act, 

UnL  By  the  Act  of  March  8, 1888.  all  du- 
bcretofoffe  exacted  upon  charges  incurred 
ifae  importation  of  meruiandise  are  repealed, 
there  have  been  included,  in  estimaang  the 
datjahie  value  of  said  goods,  actual,  usuafand 
■ereMaiy  diarces  for  putting  up.  preparing, 
aad  parking  aaid  merchandise;  and  we  nere^ 
gparately  and  distinctly  protest  against  aU 
dnties  asesaed  by  reason  of  such  additions  to 
actxzal  cost  or  market  value  of  the  actual 
cpdiaodlfle  imported. 

Fomth.   That  under  the  Act  of  Msrch  8, 

ootion  hoeeor  other  merchandise  are 

diitiaWe  at  their  first  cost  or  net  market 

fa&  principal  markets  of  countries  whence 

,  the  appraiser,  in  fixing  the 

vahie  of  aaid  merchandise,  has  illegaJly 

'  and  inchided  as  apart  of  such  ^ue 

forilni&hing  and  putting  up  said 

or  one  or  more  of  said  charges. 

Fifth.     That  the  dutiable  value  of  said  mer- 

is  ita  cost  or  true  market  value  at  the 

of  ita  exportation,  in  the  principal  markets 

coontry  whence  it  was  exported,  free  of 

i;  but  yon  have  assessed  a  duty  thereon 

a  yaloattoo  in  excess  of  such  net  cost  or 

We  foitber  i»otest  against  the  duly 

bovoo,  claiming  that,   for  reasons 

set  forth,  the  net  invoice  or  entered 

is  tbe  true  I^al  value  upon  which  the 

have  been  assessed,  and  that  the 

tosQch  value  are  made  contrary 

of  tbe  United  States,  in  that 

e  ohazves  have  been  reckoned  as  a 

dutiaole  value  of  said  goods. 

w«  give  notice  that  we  pay  all  higher 

than  ii  claimed  above  as  the  togal 

'  compulsion,  and  lo  obtain  and  kMp 

of  our  goods;  and  we  also  give 

we  do  not  intend  by  this  protest  to 

or  waive  any  right  we  may  have  to 

of  the  differeoce  between  the  duty  ex- 

of  «a  and  anv  less  duty  which  may  here- 

^  adtedgea  the  legal  duty  upon  iaid 

laftaBoing  this  protest  to  be  made  agahist 

eas  ditfy  diarged  upon  said  goods; 

that  said  duty  to  not  the  l^al  duty  to 

goods  are  chargeable,  holding  you 

rerumeDt  responsible  for  all  excess 

by  you  upon  said  goods  above 

duly,  and  protesting  against  all  iUeral 

of  duty  thereon;  and  hereby  give 

we  iateod  this  protest  to  i^ply  to 

riaikir  importations  by  us;  and  also 

protest  herewith  submitted 

br  you  to  the  Secretary  of  the 

the  rules  of  your  office,  to  be 


an  appeal  to  him  from  your  dedsion,  and  to 
Ukewise  apply  to  aU  future  similar  importations 
by  us." 

The  main  question  involved  in  the  case  is  as 
to  whether  it  was  lawful  to  impose  duties  on 
the  items  for  boxes  and  packing  in  the  invoices 
of  the  two  cases  and  the  twenty-one  cases,  and 
on  the  item  added  to  the  invoice  of  the  one 
case,  which  item  was  one  for  like  boxes  and 
packing.  There  was  no  duty  charged  on  the 
outside  packing  case.  The  boxes  m  question 
were  paper  boxes  or  cartons  which  contained 
the  goods,  and  were  themselves  packed  in  tbe 
outsiae  case;  and  the  item  for  packing  was  for 
packing  the  goods  in  the  cartons  and  Sningthe 
outside  case  and  packing  the  cartons  in  it.  The 
cartons  contained  some  of  them  a  dozen  and 
some  a  half  dozen  pairs  of  the  articles.  The 
outside  case  had  a  lining  of  heavy  paper  or  oil- 
doth,  to  protect  the  goods  from  sea  water. 
Some  of  tne  cartons  &d  a  partition  runninr  [504] 
through  the  middle,  with  half  a  dozen  pairs  of 
the  aitides  on  each  side  of  the  partition;  some 
had  a  dozen  pairs  in  each  carton;  and  some 
had  half  a  dozen  pairs  In  each  carton.  The 
prices  affixed  to  the  ^oves  and  hosiery  bought, 
m  the  invoices  of  them,  represent  the  prices  of 
the  goods,  without  case  or  cartons  or  packing. 
The  plaintiffs  paid,  not  only  for  the  goods  but 
for  the  cases,  the  cartons  and  the  packing,  pay- 
ing a  price  per  dozen  of  the  goods,  which  cov- 
ered Uie  cases,  the  cartons  and  the  packing, 
which  price  was  50  pfennif  i  higher  per  dozen 
of  the  goods  than  if  there  had  b^  no  cartons. 
In  the  mvoico  of  the  one  case,  the  prices  affixed 
are  the  prices  for  the  goods,  induding,  in  fact, 
Uie  items  deducted  on  the  invoice,  and  also  the 
charge  for  cartons,  which  charse  was  not  de- 
ducted on  the  invoice,  although  there  is  nothing 
on  the  invoice  to  show  that  that  charre  was  part 
of  tiie  price.  The  cartons  are  for  the  conven- 
ience of  tbe  trade,  in  transporting  the  goods 
and  preserving  them  and  handling  them  and 
counting  them;  and  the  cartons  go  with  the 
goods  in  them,  until  th^  become  empty  through 
3ie  sale  of  their  contents  in  the  United  States, 
to  consumers  who  buy  at  retail,  for  use.  The 
cartons  have  labels  on,  showing  the  article  and 
the  ^le  and  the  size  and  the  ouantity . 

The  contention  of  the  plaintiffa  la  that,  by 
virtue  of  section  7  of  the  Act  of  March  8, 1888, 
22  Stat,  at  L.  528,  xefened  to  in  the  protest,  it 
was  unlawful  to  exact  duty  on  the  value  of  the 
cartons  and  the  packing;  that,  in  respect  to  the 
invdce  of  the  one  case,  the  addition  made  was 
for  cartons  already  induded  in  the  entered  val- 
ue; and  that  it  was  error  to  direct  a  verdict  for 
the  defendant 

Before  examining  the  provisiona  of  the  Act 
of  18^,  it  will  serve  to  make  a  determination 
of  thdr  meaning  more  easy,  if  it  is  distincUy 
seen  what  were  the  enactments  in  force  on  the 
subject  at  the  time  that  Act  was  passed. 

ify  section  7  of  the  Act  of  March  8, 1866, 18 
Stat  at  L.  498,  it  was  provided  as  follows: 
"That  in  all  cases  where  there  is  or  shall  be 
imposed  any  ad  taiorem  rate  of  du^  on  any 
goods,  wares  or  merchandise  imported  into  the 
united  States,  and  in  all  cases  where  the  dutv  [805] 
imposed  by  law  ahall  be  regulated  bv  or  di- 
rected to  be  estimated  or  based  upon  the  value 
of  the  square  yard,  or  of  any  spedfied  quantity 
or  paiusi  of  such  goods,  wares  or  mercaandiae, 
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it  shall  be  the  duty  of  the  collector  within 
whose  district  the  same  shall  be  imported  or 
entered,  to  cause  the  actual  market  value  or 
wholesale  price  thereof,  at  the  period  of  the 
exportation  to  the  United  States,  in  the  prin- 
cipal markets  of  the  coimtry  from  which  the 
same  shall  have  been  import^  into  the  United 
States,  to  be  appraised;  and  such  appraised 
value  shall  be  considered  the  value  upon  which 
duty  shall  be  assessed."  The  same  section  then 
provided  for  an  addition,  on  entry,  by  the  im- 
porter, to  the  invoice  value,  to  make  such  ac- 
tual market  value  or  wholesale  price,  and  for  a 
duty  of  20  per  cent  ad  valorem  on  the  appraised 
value,  in  addition  to  other  lawful  duties,  if  the 
appraised  value  should  exceed,  bv  10  per  cent 
or  more,  the  value  so  declared  in  the  entry.  It 
also  provided  that  the  duty  should  not  be  as- 
sessea  on  an  amount  less  than  the  Invoice  or 
entered  value;  and  then  repealed  sections  28 
aod  24  of  the  Act  of  June  80, 1864, 18  Stat,  at 
L.  216,  217.  "and  all  Acts  and  parts  of  Acts 
requiring  duties  to  be  assessed  upon  commis- 
sioDs,  brokerage,  costs  of  transportation,  ship- 
ment, transhipment  and  other  like  costs  and 
charges  incunied  in  placing  any  ^oods,  wares 
or  merchandise  on  shipboard,  ana  all  Acts  or 
parts  of  Acts  inconsistent  with  the  provisions 
of  this  Act"  Section  24  of  the  Act  of  1864, 
thus  repealed,  was  in  these  words:  "That  in  de- 
termimng  the  valuation  of  goods  imported  into 
the  Unit^  States  from  foreign  coimtrics,  ex- 
cept as  herein  before  provided,  upon  which  du- 
ties imposed  by  any  existing  laws  are  to  be  as- 
sessed, Uie  actual  value  of  such  goods  on  ship- 
board at  the  last  place  of  shipment  to  the  United 
States  shall  be  deemed  the  dutiable  value. 
And  such  value  shall  be  ascertained  by  adding 
to  the  value  of  such  goods  at  the  place  oi 
growUi,  production  or  manufacture,  the  cost 
of  transportation,  shipment  and  transhipment, 
with  all  Uie  expenses  included,  from  the  place 
of  growth,  production  or  maniifacture,  wneth- 
er  by  land  or  water,  to  the  vessel  in  which 
shipment  is  made  to  the  United  States,  the  val- 
ue of  the  sack,  box  or  covering  of  any  kind,  in 
which  such  goods  are  contain^,  commission  at 
the  usual  rate,  in  no  case  less  than  2i  per 
centum,  brokerage,  and  all  export  duties,  to- 
gether with  all  costs  and  charges,  paid  cr  in- 
curred for  placing  said  goods  on  shipboard, 
and  aU  other  proper  charges  spedfied  by  law." 

The  effect  of  the  legislation  thus  embodied 
in  section  7  of  the  Act  of  1865,  as  applicable  to 
goods  subject  to  ad  valorem  duty,  was  to  fix  as 
their  dutiable  value,  their  actual  market  value 
or  wholesale  price  at  the  period  of  ^eir  expor- 
tation to  the  United  States,  in  the  principal 
markets  of  the  country  from  which  they  were 
imported  into  the  United  States,,  instead  of 
their  actual  value  on  shipboard  at  their  last 
place  of  shipment  to  the  United  States.  The 
provision  in  the  Act  of  1864,  for  adding,  as  part 
of  the  dutiable  value,  to  the  value  of  tiie  goods 
themselves,  the  value  of  any  sack,  box  or  cover- 
ing, containing  the  goods,  was  repealed;  and, 
imdcr  the  Act  of  1865,  the  dutiable  value 
was  such  actual  market  value  or  wholesale 
price  abroad  of  the  ffoods  themselves,  without 
sack,  box  or  covering,  and  the  value  of  the 
sack,  box  or  covering  was  not  to  be  added  and 
was  not  dutiable. 

So  much  of  section  7  of  the  Act  of  1865  as 
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related  to  additions  hj  the  importer,  on  entry, 
and  to  the  duty  not  being  assessed  on  an  amount 
less  than  the  invoice  or  entered  value,  was  re- 
enacted  as  section  2900  of  the  Revised  Statutes. 
So  much  of  the  same  section  as  related  to  the 
rule  for  appraisement  was  re-enacted  as  section 

2906,  in  these  words:  "When  an  ad  valorem  rate 
of  duty  is  imposed  on  any  imported  merchan- 
dise, or  when  tne  du  tv  im  posed  shall  be  regulated 
by  or  be  directed  to  oe  estimated  or  based  upon 
the  value  of  the  square  yard,  or  of  any  spedned 
quantity  or  parcel  of  such  merchandise,  the 
collector  vdthin  whose  district  the  same  shall 
be  imported  or  entered  shall  cause  the  actual 
market  value  or  wholesale  price  thereof,  at  the 
period  of  the  exportation  to  the  United  States, 
m  the  principal  markets  of  the  country  from 
which  the  same  has  been  imported,  to  be  ap- 
praised; and  such  appraised  value  shall  be  con- 
sidered the  value  upon  which  duty  shall  be  as- 
sessed." 

After  the  Aci  of  1865,  followed  the  Act  of 
July  28, 18C6,  the  9th  section  of  which,  14  Stat 
at  L.  880,  provided  as  follows:    "  That  in  de- 
termining the  dutiable  value  of  merchandise 
hereafter  imported,  there  sbnll  be  added  to  the 
cost,  or  to  tne  actual  wholesale  price  or  gen- 
eral market  value,  at  the  time  oi  exportntion, 
in  the  principal  markets  of  the  country  from 
whence  the  some  shall  have  been  imported  into 
the  United  States,  the  cost  of  transportation, 
shipment  and  transhipment,  with  all  the  ex- 
penses included,  from  the  place  of  production, 
growth  or  manufacture,  whether  oy  land  or 
water,  to  the  vessel  in  which  shipment  is  made 
to  the  United  States;  the  value  or  the  sack,  box 
or  covering  of  any  kind  in  which  such  goods 
are  contained;  commission  at  the  usual  rates, 
but  in  no  case  less  than  2i  per  centum;  broker- 
age, export  duty,  and  aU  other  actual  or  usual 
(barges  for  putting  up,  preparing  and  pocking 
for  transportation  or  shipment.  And  all  charges 
of  a  general  character  incurred  in  the  purchase 
of  a  general  invoice  shall  be  distributed  pro 
rata  among  all  parts  of  such  invoice;  and  evx^ry 
part  thereof  charged  with  duties  based  on  value 
shall  be  odvancea  according  to  its  proporti%>o, 
and  all  wines  or  other  articles  paying  specific 
duty  by  grades  shall  be  graded  and  pay  duly 
according  to  the  actual  value  so  detennined ; 
Provided,  That  all  additions  made  io  the  en- 
tered value  of  merchandise  for  charges  shall  be 
regarded  as  part  of  the  actual  value  of  such 
merchandise,  and  if  such  addition  shall  exceed 
by  10  per  centum  the  value  so  declared  in  the 
entry,  in  addition  to  the  duties  imposed  by  law, 
there  shall  be  levied,  collected,  and  paid  a  duty 
of  20  per  centum  on  such  value." 

These  provisions  of  section  9  of  the  Act  of 
1866  were  re-enacted  as  sections  2907  and  2908 
of  the  Revised  Statutes  in  these  words :  '*  Sec 

2907.  In  determining  the  dutiable  value  of  mer- 
chandise, there  shalfbe  added  to  the  cost  or  to 
the  actual  wholesale  price  or  general  market 
value,  at  the  time  of  exportation  in  the  prind* 
pal  markets  of  the  country  from  whence  the 
same  has  been  imported  into  the  United  States, 
the  cost  of  transportation,  shipment  and  tran- 
shipment, with  all  the  expenses  included,  from 
the  place  ot  CTowth,  production  or  manufacture, 
whether  by  land  or  water,  to  the  vessel  in  ipt hich 
shipment  is  made  to  the  United  States;  the  vmlue 
of  the  sack,  box  or  covering  of  any  kind  in 
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wkicib  tncik  meTchandiae  is  contained;  commit- 
■on  aft  the  usual  rates,  but  in  no  case  less  than 
per  cenuim;  and  brokerage,  export  duty,  and 
oc^^  actual  or  usual  chu'ges  for  putting  up. 
And  packing  for  transportation  or 
An  idiarses  of  a  general  diaracter 
in  the  purdiase  of  a  general  invoice 
be  distributed  j>r0  rato  among  all  nirts  of 
inToloe;  and  every  part  thereof  charged 
duties  based  on  value  shall  be  advanced 
to  its  proportion,  and  all  wines  or 
ax&les  paying  qiedflc  duties  by  grades 
\m  gradea  and  pay  duty  accorduu^  to  the 
▼alae  so  determined.  Sec  2908.  All 
made  to  the  entered  value  of  merchan- 
for  charges  shall  be  regarded  as  part  of  the 
'  value  of  such  merc&mdise,  and  if  such 
shall  exceed  by  10  per  centum  the  value 
in  the  entey,  in  aadition  to  the  duties 
bj  law  there  shall  be  collected  a  duty 
per  centum  on  such  value." 
»  followed  section  14  of  the  Act  of  « :se 
1874,  18  Sut  at  L.,  188,  which  provided  as 
<»ws:  "That  wherever  any  statute  requires 
tint,  to  the  cost  or  nuffket  value  of  anv  gCiods, 
waras  and  merchandise  imported  mto  the 
United  States,  there  shall  be  added  to  the  in- 
voice thereof,  or,  upon  the  entry  of  such  goods, 
wwcs  and  merchandise,  changes  for  inland 
trmjBsportation,  commissions,  port  duties,  ex- 
•  of  ahippinr,  export  duties,  cost  of  pact- 
boxes  or  oUier  articles  containing  such 
wmrtm  and  merchandise,  or  any  other  in- 
expenses  attending  the  packing,  ship- 
exportation  thereof  fh>m  the  country  or 
wlMre  purchased  or  manufactured,  the 
without  intent  thereby  to  defraud  the 
to  add  and  state  the  same  on  such  in- 
entry  diall  not  be  a  cause  of  a  f orfeit- 
oC  such  goods,  wares  and  merchandise  or 
the  vmhie  thereof;  but  in  all  cases  where  the 
any  part  thereof  are  omitted,  it  shall 
fbe  duty  cs  the  cdlector  or  appraiser  to  add 
B0,  for  the  purposes  of  duty,  to  such  in- 
cntry,  dtber  in  items  or  in  gross,  at 
or  amount  as  he  shall  deem  lust  and 
(which  price  or  amount  shall,  in  the 
of  protest,  be  conclusive),  and  to  im- 
L  add  thereto  the  further  sum  of  100  per 
of  the  price  or  amount  so  added;  which 
shaH  constituie  a  part  of  the  dutiable 
of  socfa  goods,  wares  and  merchandise, 
be  couectlble  as  provided  by  law  in  re- 
to  duties  on  imports."  Section  26  of  the 
repealed  all  prior  inconsistent  provis- 


the  enactments  in  force  when  the 

of  188S  wss  passed.    When  the  duty  was 

or  based  on  the  value  of  a  given 

or  parcel  of  goods,  there  was,  by  sec- 

of  the  Revised  Statutes,  to  be  an  ap- 

of  the  actual  market  value  or 

price  of  the  goods,  at  the  period  of 

in  the  principal  markets  of  the 

from  which  they  were  imported;  and 

yraiserl  value  was  to  be  the  dutiable 

the  goods,  as  merchandise,  without  ref  • 

«»  nay  of  the  items  required  by  section 

to  ba  added  as  dumes  to  such  actual  mar- 

or  wholesale  pnce  of  the  goods.    All 

I  so  required  to  be  added  were  charges 

ft  of  the  appraised  value  of  the  goods. 

2906,  if  the  items  added  for  charges^ 


after  entry,  exceeded  bv  10  per  cent  the  entered 
value  of  the  goods,  a  duty  of  20  per  cent,  in 
addition  to  the  duties  imposed  by  taw,  was  re- 
quired to  be  collected  "on  such  value."  This 
additional  du^  did  not  depend  upon  an  in- 
tent to  defraud,  but  was  imposed  for  the  mere 
omission  of  the  charges  from  the  entry.  By 
section  14  of  the  Act  of  1874,  the  omission  to 
add  the  charges,  without  intent  to  defraud,  was 
declared  not  to  be  a  cause  of  forfeiture;  but 
when  thev  were  omitted,  it  was  made  the  duty 
of  the  public  officers  to  add  them  for  the  pur- 
poses of  duty,  and  to  add  the  further  sum  of 
100  per  cent  of  the  amount  so  added;  such  addi- 
tions to  be  a  part  of  the  dutiable  value. 

Then  followed  the  seventh  section  of  the  Act 
of  1888,  in  these  words:  "That  sections  2907 
and  2908  of  the  Revised  Statutes  of  the  United 
States,  and  section  14  of  the  Act  entitled  '  An 
Act  to  Amend  the  Customs  Revenue  Laws,  and 
to  Repeal  Moieties,'  approved  June  22,  1874,  be 
and  the  same  are  hereby  repealed;  and  hereafter 
none  of  the  charges  imposed  by  said  sections, 
or  any  other  provisions  of  existing  law,  shall 
be  estimated  m  ascertaining  the  value  of  goods 
to  be  imported;  nor  shall  the  value  of  the  usual 
and  nec^sarv  sacks,  crates,  boxes  or  covering 
of  any  tdnd  be  estimated  as  part  of  their  value 
in  determining  the  amoimt  of  duties  for  which 
thev  are  liable;  Provided,  That  if  any  packages, 
sacks,  crates,  boxes  or  coverings  of  any  kind, 
shall  be  of  anv  material  or  form  designed  to 
evade  duties  thereon,  or  designed  for  use  other- 
wise than  in  the  bona  flde  transportation  of 
goods  to  the  United  States,  the  same  shall  be 
subject  to  a  duty  of  100  per  centum  ad  valorem 
upon  the  actual  value  of  the  same." 

By  this  section  7  of  the  Act  of  1888,  in  the 
first  place,  sections  2907  and  2908  of  the  Revised 
Statutes,  and  section  14  of  the  Act  of  1874,  are 
repealed.  This  repeals  the  provision  of  section 
2907,  that,  in  determining  the  dutiable  value  of 
the  merchandise,  there  shall  be  added  to  its  ap- 
praised market  value  (to  be  ascertained  under 
section  2906,  which  is  left  unrepealed),  the  ex- 
penses and  charges  mentioned  in  section  2907, 
among  which  are  "  the  value  of  the  sack,  box 
or  covering  of  any  kind,  in  which  sudi  mer- 
chandise is  contained,"  "and  aU  other  actual  or 
usiial  charges  for  putting  up,  preparing  and 
packing  for  transportation  or  shipment"  It 
also  repeals  the  provision  of  section  2908  for  the 
additional  duty  of  20  per  cent  when  the  addition 
for  the  charges  mentioned  in  section  2907'  ex- 
ceeds by  ten  per  cent  the  entered  value.  It  also 
repeals  the  provisions  of  section  14  of  the  Act 
of  1874,  for  the  addition  of  double  the  charffes 
omitted,  among  which  charges  are  specified 
*'cq^t  of  packagies,  boxes  or  other  articles  con- 
taining such  goods,  wares  and  merohandise,  and 
any  other  incidental  expenses  attending  the 
packing,  shipping  or  exportation  thereoifrom 
the  coimtry  or  place  where  purchased  or  manu- 
factured." 

The  items  thus  specified  in  section  2907  of  the 
Revised  Statutes,  and  in  section  14  of  the  Act 
of  1874,  being  charges  and  being  eliminated  as 
part  of  the  dutiable  value  of  the  goods,  and  sec- 
tion 2906  remaining  for  the  appraiseipent  of  the 
goods  per  ee,  without  the  addition  of  anv  of  the 
charges  so  abolished,  it  would  seem  that  the 
meaning  of  section  7  of  the  Act  of  1888  was 
plain. 
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But  that  section  goes  on  to  ssj:  "  And  here- 
after none  of  the  charges  imposed  bv  said  sec- 
tions or  any  other  provisions  of  existing  law 
shall  he  emnated  in  ascertaining  the  vslae  of 
goods  to  be  imported."  Nothing  is  imposed 
By  section  2907  of  the  Revised  Statutes  but  the 
addition  to  the  I4[>praised  market  value,  pro* 

[51 1 1  '^ded  for  by  section  2906,  of  the  items  flpecfiQed 
in  section  Sw)7,  all  of  which  are  thus  declared 
by  section  7  of  the  Act  of  1883  to  have  been 
"charges."  Those  chams  are  no  longer  to  be 
added  or  estimated,  as  before,  in  determining 
the  dutiable  value  of  the  goods.  So,  the  re- 
pealed section  14  of  the  Act  of  1867  imposed 
nothing  except  in  respect  of  the  items  it  sped- 
fled,  which  were  it^ns  to  be  added  to  appraised 
market  value  and  are,  therefore,  decfaxed  by 
section  7  of  the  Act  of  1883  to  have  been 
"charges." 

But  that  section  goes  on  still  further  to  say: 
'  *Nor  shall  the  value  of  the  usual  and  necessaiy 
sacks,  crates,  boxes  or  covering  of  any  kind  be 
estimated  as  part  of  their  value  in  determining 
the  r  nount  of  duties  for  which  th^  are  liable. 
Thi  means  that  not  only,  as  the  section  had  de- 
dared,  shall  none  of  the  charges  provided  for 
in  the  repealed  sections  be  added  or  estimated 
in  ascertaining  dutiable  value,  but  the  value  of 
the  sadcs,  crates,  boxes  or  covering  of  any  kind, 
shall  not  be  estimated  as  part  of  the  value  or  in- 
duded  in  the  value  of  the  goods,  but  shall  be 
omitted,  leaving  the  value  of  the  goods  to  be 
apDndsed  per  9$,  under  section  2906,  without 
estmoadng  or  induding  the  value  of  the  sack, 
crate,  box  or  covering  of  any  kind;  and  there- 
fore requiring  sudi  liUter  value  to  be  deducted, 
if  the  entry  or  invoice  indudes  it,  either  sepa- 
rately or  as  part  of  a  price  or  value  afSzed 
to  the  goods,  u  it  is  capable  of  separation  and 
deducl£>n,  miless  the  effect  is  to  reduce  the  du- 
tiable value  bdow  the  invoice  or  entered  value. 
For  by  section  2907  of  the  Revised  Statutes, 
*<Uie  value  of  the  sack,  box,  or  covering  of  any 
kind,  in  which  such  merchandise  is  contained.^' 
was  required  to  be  added,  that  is,  estimated  in 
determming  the  dutiable  value  of  merchandise; 
and  Hie  itenis  required  by  section  14  of  the  Act 
of  1874  to  be  added  to  the  market  value  of  goods, 
for  the  purposes  of  duty,  cover  the  "  cost  of 
packages,  boxes  or  other  articles  oontainiog" 
Uiegcms,  and  the  expenses  of  packing. 

The  last  clause  of  section7  of  the  Act  of  1888 
adds  force  to  the  foregoing  views.  It  is  this; 
'^Pranded,  That  if  any  packages,  sacks,  crates, 
boxes  or  coverings  of  any  kind,  shall  be  of  any 
material  or  form  designed  to  evade  duties  there- 
on, or  designed  for  use  otherwise  than  in  Uie 

nslS]  ^^^  ^^  transportation  of  goods  to  the  United 
States,  the  same  shall  be  subject  to  a  du^  of 
100  per  centum  ad  wU^^o-^m  upon  the  actual  value 
of  tne  same."  This  implies  that  if  the  boxesor 
t!Oveiings  of  any  kind  are  not  of  a  material  or 
form  d^gned  to  evade  duties  thereon,  and  are 
designed  to  be  used  in  the  bona  fide  transporta- 
tion of  the  goods  to  the  United  States,  they  are 
not  subject  to  duty*  I^  dtber  of  these  things 
occurs  th^  are  subject  to  100  per  cent  du^. 
There  is  not,  in  the  present  case,  any  suggjestion 
that  the  cartons  were  of  a  form  or  material  de- 
signed to  evade  duties  thereon.  Th^  were  of 
tl£  usual  kind  known  to  the  trade  before  the 
law  was  passed^  as  customarily  used  for  the 
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same  purpose.  They  were  designed  to  be  used 
in  the  bona  fide  transportation  of  the  goods  to 
the  United  States,  not  only  because  ttey  were 
and  had  been  a  customary  article  in  the  trade 
for  covering  and  transporting  these  goofis,  but 
because  they  were  intended  to  accompany  the 
goods  and  remain  with  them  in  the  bands  of 
tne  retail  dealer  until  the  goods  should  be  sold 
to  the  consumer. 

The  change  made  by  section  8  of  the  Act  of 
1883  in  the  oaths  required  on  entry  is  in  conso- 
nance with  the  above  interpretation  of  the  dfect 
of  section  7.  Section  8  amends  section  2841  of 
the  Revised  Statutes,  as  to  the  forms  of  the 
three  several  oaths,  in  the  following  manner, 
the  particular  parts  referred  to  of  the  old  forms 
and  the  new  ones  being  placed  dde  by  side,  and 
the  parts  in  each  whidi  differ  from  the  other 
being  in  italic: 

OcOh  0/  oonslgnee,  imvpoirier  or  OQtmU 

OLdotOK 
^That  the  invoice  now 
prodaoed  by  me  exhibits 
the  actual  cost  (If  pur- 
chased) or  fair  market 
value  (if  otherwise  ob- 


NewoaXK 
**That  the  involoe  now 

8 reduced  by  me  exhibita 
ie  actual  cost  (if  p«u*> 
chaaed)  or  fidr  market 
value  (If  otherwise  ob- 
tained), at  the  time  or 
times  and  place  or  phtoen, 
when  or  where  procured 
(as  the  case  maj  be),  of 
the  said  goods,  wares  mod 
merchandise*  incindUna 
aaeoeUforpiUhino  mM 
(Foods,  wares  and  fmer- 
ehandim  to  thetr  prtmeni 
eondUion^  and  no  other  or 
different  discount,**  etc 

Oath<tfownerin  eossi  where  merehandiee  haa  be^n 
oetuoBy  purchosad. 


tained),  at  the  time  or 
times  and  place  or  places, 
when  or  where  procured 
(as  the  case  may  l>e),  of 
the  said  goods,  wares 
and  merchandise,  on  the 
charQee  thereon^  and  no 
other  or  diiferent  dis- 
count,** eto. 


Old  oath, 
**That  the  invoice  which 
I  now  produce  oontains 
a  just  and  faithful  ac- 
count of  the  actual  cost 
of  the  said  goods,  wares 
and  merchandise,  of  all 
tharoee  thereon^  includ- 
ing chatraes  of  pwrehae' 
ing,  earrcaan,  bUacMno* 
dyeing^  dretefinih  flnish- 
mg^putUnaupandpaeh-' 
ing,  and  no  other  dis- 
count,** etc 

Oath  ofmanufaeturer  or  owner  in  coses  where 
ehandiaehaM  not  been  aetuany p%trchaeedL 


NewoatK 
'That  the  invoice  which 
I  now  produce  contains  a 
just  and  ftdthful  account 
of  the  actual  ooet  of  the 
said  goods,  wares  and 
merchandise,  includlnir 
aU  cost  of  flntahlny  srUd 
goode,  wares  and 
ehandise  to  thefr 
condition,  and 
discount,* 


Newoath, 
^*The  invoice  which  I 
now  produce  oontalm  m 
just  and  faithful  tsIua. 
tion  of  the  same,  at  tlkelr 
fair  market  value,  at  the 
time.**  etc. 

That  the  said  invoioe 
contains  also  a  Just  sutkI 
faithful  account  of  all 
the  eoetefor  JMOHng 
goods,  wares  and 
chandiee  to  thekr 
eondttfofu  and  no 
discount,**-** 


OidoatK 
*The  invoice  which  I 
now  produce  contains  a 
Just  and  faithful  valua- 
tion of  the  same,  at  their 
fair  market  value,<ndud- 
Uigthargesqfpurehaedng, 
earriaaes,  MeacMtio.  dye- 
Uig,  dretsifio,  JImsMna, 
pfOting  up  and  paeMng^ 
at  the  time,**  eta 
*miat  the  said  invoice 
cmtains  also  a  just  and 
faithful  account  of  all 
ehargee  actuary  paid,  and 
no  other  discount,**  etc. 

It  is  apparent  that  these  new  forms  of  _ 
leave  out  "charges"  enthrdy,  because  the  stat- 
ute leaves  them  out  as  dutiable  items.  Xlie 
"cost  of  finishing  the  goods  to  their  present 
condition"  is  part  of  the  value  of  the  goods 
abroad  outside  of  the  abolished  "(^larg^Sw** 
Qoods  may  be  boi^t  abroad  unflnirtied,  suid 
then  caused  to  be  finished;  but  in  no  case  can 
the  cost  of  finishing  be  left  out  of  their  TaKie. 
however  they  have  been  obtained.  So.  the 
new  oaths  embrace  only  the  value  of  the  gooda 
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«;  and  there  is  no  oath  as  to  any  item  before 

led  ^'dbmm^"    The  item  of  <^^finishing"  is 

brattd  enoagh  to  include  bleaching,  dyeing  and 
dnjsriiig,  but  does  not  indade  any  of  the  other 
ctesQB  Specifically  named  in  the  old  oaths. 

The  cootention  on  the  part  of  the  government 
ii  tlMi  aection  7  of  the  Act  of  1888  repeals  only 
■o  Bach  of  the  prior  statates  as  added  to  the 
Tahie  abroad  the  charges  which  were 
to  the  shipment  of  the  goods,  after 
re  pot  in  a  condition  for  the  mariiet 
■s  osnaDy  sold:  that  the  expense  of  the 
WAS  Deceasaiy  to  put  them  into  *that 
couMtkxi;  that  the  value  of  the  cartons  was 
part  of  the  market  value  of  the  goods  abroad; 
sad  tiMt,  therefore,  it  must  enter  into  the  duti- 
able value.  It  is  urged  that  the  carton  is  not 
kiadait  to  the  transportation  of  (he  goods,  but 
■  part  of  their  preparation  for  sale  abroad;  that 
it  toan  iategrmf  piut  of  the  value  of  the  whole, 
cartoo  and  goods,  as  a  unit;  that  in  valuing 
■Kh  miit*  potft^^jg  more  is  done  than  valuing 
ready  for  sale;  and  that  although  in 
/the  Carton  is  a  char^,  it  is  a  charge 
in  patting  the  merchandise  into  the 
1  In  which  it  is  sold  abroad  and  it  be- 

p«it  of  the  goods;  omd  its  value  is  merj;ed 

te  tlw  vmhae  of  the  filled  carton.  The  sufficient 
HBwtr  to  theae  suggestions  is  that  they  allow 
so  wcicfat  to  the  draaration  of  the  statute  that 
the  vafiae  of  the  usual  and  necessai^  box  or 
uwuing  of  any  kind  shall  not  be  estimated  as 
pert  of  the  value  of  the  goods,  in  determining 
iht  aoMMint  ai  duties  for  whi6h  the  goods  are 
labia.  The  carton  is  a  usual  box  or  covering. 
b  ii  a  iM<ii  — iiiy  box  or  covering,  within  the 
of  the  law,  on  the  facts  shown  in  the 
of  ejieeptions.  It  was  a  box  orcoveringin 
tbe  goods  were  contained,  and  so  was  a 
specifically  imposed  by  section  2907  of 
rted  Statutes;  and  section  7  of  the  Act  of 
amj%  thet  no  charge  imposed  by  section 
ikeli  he  fitimateil  in  aso»rtaining  the  value 
cooda. 

hill  of  exceptions  shows  that,  after  the 

of  section  14  of  the  Act  of  1874  and 

to  March  8,  1888,  it  was  the  practice  (rf 

house  at  Kew  York,  where  there 

with  the  goods,  and  the  cartons 

forth  in  the  invoice,  to  treat  the 

of  the  cartons  as  a  charge,  under  that 

add  such  value,  and  100  per  cent 

to  make  dutiable  value.    No  statute  is 

to  which  ever  recognized  the  value  of 

am  other  than  a  cnaige:  and  no  such 

to  have  obtai»9a  before  March 


of  the  Collector  in  this  case  ap- 
.ve  been  founded  on  adrcular  issued 

.  Denutment  on  May  15, 1888, 

f^w*^^ifw%mt\  by  the  opinion  of  the  At- 

Mr.  Brewster,  given  to  the 

of  the  Treasury  on  January  11, 1884, 

have  been  decisions  of  circuit 

with  those  views  (although 

some  to  the  contrary)  the  ques- 

ved  has  been  carefuUy  considered  by 

and  the  Judges  are  unanimously  of 

the  true  view  of  the  statute  in  force 

the  goods  in  this  case  were  entered 

~  in  this  opinion. 

that»  after  verdict  and  before 


tM  t\  ]». 


Judgment,  there  was  a  motion  made  tot  a  new 
triiUin  this  case,  in  deciding  which  (Ofttfr/^ifi^r 
V.  Bob&rtson,  2i  Fed.  Rep.  Sb2)  the  court  stated 
that  the  verdict  for  the  defendant  was  directed 
on  the  ground  that  the  plaintiffs  protest  "was 
insuffident  to  present  the  oblections  relied  upon 
by  them  to  the  exaction  of  tne  duties  in  contro- 
versy," but  that  the  motion  for  a  new  trial  was 
denied  upon  the  ground  that  the  duties  were 
not  illegally  exacted. 

It  is  contended  for  the  government  that  a  re- 
appraisement  should  have  been  appUed  for  by 
the  plaintiffs,  under  section  2980of  the  Revised 
Statutes,  and  that  they  mistook  their  remedy. 
We  are  of  opinion  that  this  is  not  a  sound  view. 
They  were  not  dissatisfied  with  the  appraise-  r-,-,, 
ment  of  the  value  of  the  goods  p&r  96.  That  LoXoj 
value  was  left  at  the  value  stated  in  the  invoice. 
The  addition  of  the  items  for  cartons  and  pcu^k- 
ing  was  no  part  of  the  duty  or  function  of  the 
appraiser,  acting  under  section  2906,  to  ap- 
praise the  foreign  market  value  of  the  goods. 
Although,  in  form,  the  appraiser  added  the 
items  for  cartons  and  packing,  the  action  of 
the  custom  house  was  onlv  a  decision  of  the 
Collector,  under  section  2981,  that  the  cartons 
and  pacldng  were  dutiable  costs  and  charges. 
Those  items  appeared  distinctly,  as  to  two  of 
thein  voices,  on  them  and  on  the  entry,  as  charges 
for  boxes  and  packing;  and,  being  deducted  as 
such  on  the  face  of  the  entry,  were  again  added 
as  such  by  the  appraiser.  Aji  to  the  third  in- 
voice, the  value  of  the  cartons  and  packing,  be- 
ing included  in  the  invoice  value,  was  left  m  in 
the  entered  value;  and  a  sum  was  added  which 
in  fact  represented  a  second  time  the  value  of 
the  cartons  and  packing,  as  a  dutiable  charge. 
We  are  of  opinion  that  the  first,  second  and 
third  paragraphs  of  the  protest  in  Mb  case  are 
sufficient  to  raise  the  points  relied  on  by  the 
plaintifts,  and  that  to  protest  was  the  proper 
way  to  raise  those  points. 

The  exaction  of  duty  on  the  packing,  whether 
packing  the  goods  in  the  cartons,  or  the  cartons 
m  the  outer  case,  or  lining  theouter  case,  was 
not  warranted  by  law.  Tnese  were  "charees" 
under  the  former  statutes  and  were  abolished 
as  charges  by  the  Act  of  1888. 

As  to  the  one  case  of  hosieiy,  the  addition  to 
the  entered  value,  of  thirty  pfennigs  per  dozen 
for  the  cartons  and  packinff ,  was  unauthorized, 
and  the  eoods  were  dutiable  at  only  the  entered 
value  01 1492  marks.  As,  under  section  2900 
of  the  Revised  Statutes,  duty  cannot,  as  to  the 
goods,  "be  assessed  upon  an  amount  less  than 
Uie  h&voioe  or  entered  value."  whatever  is  put 
down  in  the  invoice  and  entry  as  the  value  of 
the  goods  j9fr«9  cannot  be  diminished,  although 
in  fiu:t  there  may  have  been  included  in  such 
value  the  cost  ol  cartons  and  packing,  unless 
the  invoice  or  entrv  shows  distinctly  what  such 
cost  was  and  that  ft  was  included.  In  fact  the 
cartons  and  packing  were  included  twice,  as  to 
the  one  case  of  ho^ery,  in  exacting  duties,  but 
only  that  which  the  appraiser  added  for  them 
'can  be  deducted,  although  their  cost  would  not 
properly  have  been  part  of  the  dutiable  value  if 
the  invoice  and  entry  had  not  stated  the  value  [517} 
of  the  goods  at  a  price  which  in  fact  included 
the  cost  of  the  cartons  and  packing. 

It  remlU.ftom  tfuse  t%eu>$,  that  ifie  judomerU 
tfthe  Circuit  Court  must  be  nter$edandth$ea$6 
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upon  Hudi  admisBkm  or  rafuBal;  but  the 
■■ignwl  relate  solely  to  the  duum  given 
sj  the  ooort  to  the  Jury,  and  to  the  refusal  to 
Bve  tweolj-ei^t  several  instructions  asked  by 
M  eooDael  of  plaintiff. 

As  «e  have  already  said,  the  only  question 
for  the  Jnrj,  the  one  on  which  their  verdict  de- 
pBHled,  waa  whether  plaintiff  had  identified 
the  lime  kxle  or  vein  and  traced  it  continuously 
fim  its  ooonectiiMi,  inside  of  the  lines  of  its 
as  the  aame  vein  in  which  defendants 
rowing  onder  the  name  of  the  Smuggler 


As  Oe  cbazige  of  the  ooort  was  very  full  and 
dear  as  to  the  rules  of  law  by  which  this  was 
»  be  deCermlned,  there  is  no  occasion  to  inqidre 
)MD  the  aoandaesB  of  each  of  the  twenty-eight 
9ropoiUxM  of  plaintifT  on  the  same  subject 
If  say  of  these  propositions  were  covered  by 
Ike  ebarge  iDade  by  the  court,  there  was  no  ob- 
Ifiriiin  CB  the  Juase  to  repeat  it  in  the  Ian- 
coBfeof  eoanaeL  fi  there  was  a  conflict  in  the 
km  m  laid  down  by  the  court  and  that  request- 
«d  by  plamtiira  prayer  for  Instruction,  the  cor- 

of  the  dbaige  of  the  court  is  raised  by 
to  thai  chaige,  and  can  be  best 
fai  these  exceptions,  dynwrv.  Daw- 
«:>«.«  How.  080 £44  U.  S.  bk.  11,  L.  ed.  78  ~ 

Bmith^  8  Wall  27  [75  U.  S.  bk.  19, 


«1  SISJ;  Indianapciii,  etc.  R,  R,  Oo,  v.  Hant, 
U.  ^  291  rmL  28,  L  ed.  8981;  CkmUnmtaX 
^rmtmtent  Ca.Y.  8Uad,  95  U.  8. 161  (Bk.  24, 


LadLMQ. 

The  Act  of  Oongress  which  confers  the  ris:ht 
which  i^ainoff  claims  is  in  the  f oUowmg 
erf  toe  Revised  Statutes: 
2882.  The  loaitors  of  all  mining  loca- 
hetetofoie  made  or  which  shall  hereafter 
OB  any  mineral  vein,  lode  or  ledge,  sit- 
the  public  domain,  their  heirs  and  as- 
iDO  adverse  claim  exists  on  the  10th 
ssf  of  yi^p  1872,  so  long  as  they  comply  with 
'  n  of  the  United  States,  and  with  state,ter- 
kx^  regu]ations,not  in  conflict  wiUi 
of  the  United  States  governing  their 
title,  riiall  have  the  exclusive  right 
and  enjoyment  of  all  the  surface 
the  lines  of  their  locations,  and 
•i  aH  T«iaa^  lodes  and  ledges  throughout  their 
depth,  the  top  or  apex  of  which  lies  in- 
of  each  surface  lines  extended  downward 
Dy,  mlthoagh  such  veins,  lodes  or  ledges 
>  far  depart  from  a  perpendicular  in  their 
dawuitard  as  to  extend  outside  the  ver- 
side  lines  of  such  surface  location.  But 
ri^ht  of  possession  to  such  outside  parts 
r«sna  or  ledges  shall  be  confined  to  sudi 
ibenof  as  lie  between  vertical  planes 
dmntward,  as  above  described,  through 
of  their  location,  so  continued  In 
dfaecHon  that  such  planes  will  inter- 
or  parts  of  sucn  veins  or  ledges. 
in  thk  section  shall  authorize  the 
r  of  a  vein  or  lode  which  ex- 
fee  Us  downward  coarse  beyond  the  verti- 
of  bis  ciaim  to  enter  upon  the  surface 
owned  or  powcssod  by  another." 
thattna  vein,  lode  or  ledge  of 
may  have  the  exclusive  right 
Kid  enioyment  is  one  whose  apex 
of  nis  surface  lines  extended 

this  riglit  follows  such  vein,  al- 

mf>^faf  downward  it  may  depart 
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from  a  perpendicular  and  extend  laterally  out- 
side of  the  vertical  lines  of  such  surface  loca 
tion. 

What  constitutes  a  lode  or  vein  of  mineral 
matter  has  been  no  easy  thinff  to  define.  In 
this  court  no  clear  definition  has  been  given. 
On  the  circuit  it  has  been  ofteoi  attempted. 
Mr.  Jtutiee  Field,  in  the  Eureka  Ca$e,  4  Sawy. 
802,  shows  that  the  word  is  not  always  used  in  [534> 
the  same  sense  by  scientific  works  on  geolosy  ^ 

and  mineralogy,  and  by  those  engaged  in  the 
actual  workimr  of  mines.  After  discussing 
these  sources  of  information,  he  says: 

"It  is  difficult  to  give  any  definition  of  this 
term  as  understood  and  used  in  the  Acts  of 
Congress  which  will  not  be  subject  to  criticism. 
A  fii»ure  in  the  earth's  crust,  an  opening  in  its 
rocks  and  strata  made  by  some  force  ofnature, 
in  which  the  mineral  is  deposited,  would  seem 
to  be  essential  to  a  lode  in  the  Judgment  of 
eeologists.  But  to  the  practical  mmer,  the 
fissure  and  its  walls  are  only  of  importance  as 
indicating  the  boundaries  within  which  he  may 
look  for  and  reasonably  expect  to  find  the  ore 
he  seeks.  A  continuous  body  of  mineralized 
rock  lyinr  within  any  other  wm  defined  bound- 
aries on  tne  earth's  surface  and  under  it  would 
egually  constitute,  in  his  eyes,  a  lode.  We  are 
01  opinion,  therefore,  that  the  term  as  used  in 
the  Acts  of  Congress  is  applicitble  to  any  zone 
or  belt  of  mineralized  rock  lying  within  bound- 
aries clearly  separating  it  nom  the  neighbor- 
ingrock." 

This  definition  has  received  repeated  com- 
mendation in  other  cases,  especially  in  Steteru 
V.  Williams,  1  McCrary,  486,  where  a  Sorter 
definition  by  Judge  HaUett,  6f  the  Colorado 
Circuit  Court,  is  also  approved,  to  wit:  "In 
general  it  may  be  said  tiiat  a  lode  or  vein  is  a 
body  of  mineral  or  a  mineral  body  of  rock, 
within  defined  boundaries,  in  the  general  mass 
of  the  mountain." 

This  lode,  ledg^  or  vein  which  may  thus  be 
possessed  and  enjoyed  outside  of  the  limits  of 
tiie  surface  side  fines  extended  vertically  must 
be  the  same  vein  or  lode  on  the  apex  or  out- 
crop of  which  the  claim  of  the  party  has  been 
located.  He  can  only  so  outside  of  this  imag- 
infuy  perpendicular  wall  to  possess  or  enloy  a 
vein  which,  being  hie  inside  of  that  artificial 
Une,  he  has  the  right  to  follow  or  pursue  in  its 
extension  outside  of  these  lines.  The  identity 
of  the  vein  is,  therefore,  essential  to  his  right 
to  its  possession  there. 

Now,  a  vein  containing  the  precious  metals  is 
by  no  means  always  a  stnight  line,  of  uniform 
dip  or  thickness,  or  richness  of  mineral  matter 
throughout  its  course.  Generally,  the  veins  •.koici 
are  found  in  what,  when  the  mineral  is  taken  1«>3»J 
out  of  them,  constitute  clefts  or  fissures  in  the 
surrounding  rock,  with  a  weU  defined  waU 
above  and  below  of  different  kinds  of  rock,  as 
porphyry  on  one  side,  above  or  below,  and 
limestone  on  the  other. 

So  long  as  these  inclosing  waUs  can  be  dis- 
tinctly  and  continuously  traced,  and  the  min- 
eral matter  of  the  same  character  found  between 
them,  there  can  be  no  doubt  that  it  is  the  same 
vein.  But  sometimes  the  cleft  between  the  in- 
closing rocks,  called  in  mining  parlance  the 
count^  rock,  diminishes  so  as  to  be  scarcely 
perceptible.  Sometimes  for  a  short  distance  the 
fissure  disappears  entirely,  and  again  is  found 
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distinctly  to  exist  a  little  foriher  on.  Again  it 
Is  seen  that  although  the  underlying  and  super- 
podng  country  iSck  is  there,  the  mineral  de* 
posit  ceases  to  be  found,  but  following  the  fia- 
Bure  it  reappears  again  very  soon. 

It  also  happens  tnat  both  fissure  and  miner- 
al come  to  an  end  and  are  found  no  more  in 
Chat  direction,  or,  if  found,  so  far  off  or  so  de* 
fleeted  from  the  original  line  as  *o  constitute 
no  part  of  that  vein. 

Of  course  it  is  sometimes  easy  to  see  that  it 
Is  the  same  vein  all  through.  It  is  also  easy  to 
see  in  some  instances  the  vein  is  run  out;  is 
ended. 

But  there  are  other  cases  of  a  class  of  which 
that  before  us  is  one,  where  it  is  a  matter  of 
extreme  difficulty  to  lay  down  such  rules  for 
the  gniidance  of  the  jury  as  will  best  aid 
them  In  arrlvinff  at  a  just  verdict. 

We  are  not  able  to  see  how  the  judge  who 
presided  at  the  trial  of  the  case  could  have  bet- 
ter discharged  this  delicate  task  than  he  has  in 
the  charge  before  us  to  which  the  exceptions  are 
taken,  imd  we  c:ive  here  verbatitn  that  part  of 
ft  relating  to  this  point  as  found  in  the  bill  of 
exceptions:  ^ 

"Upon  the  evidence  before  vou,  these  i#ar- 
ties  are  to  be  regarded  as  ownmg  the  surface 
of  the  land  bv  thom  respectively  claimed,  and 
an  that  rightfully  goes  with  the  surface  under 
the  law.  J^o  question  is  presented  as  to  the 
right  of  the  piaintiff  to  the  Lime  location. 
Holdinff  by  patent  from  the  government,  the 
plaintiff  must  be  regarded  as  the  owner  of  that 
[586]  daim,  and  all  lodes  and  veins  existing  therein. 
The  statute  fAy^  the  owner  of  a  lode,  the 
one  who  may  locate  it  at  the  top  and  apex,  the 
right  to  f  dlow  it  to  any  depth,  although  it  may 
enter  the  land  adjoining.  And  if  the  lime  lo- 
cation was  made  on  a  lode  or  vein  which  de- 
scends from  thence  into  the  Smuggler  location, 
the  right  of  the  plaintiff  to  follow  the  lode  into 
the  Smuggler  ground  and  to  take  out  ore  there- 
from cannot  be  denied.  Thus,  the  inindpal 
question  for  your  consideration  is,  whether 
there  is  a  lode  or  vein  in  the  lime  location 
which  extends  from  that  claim  into  Uie  Smug^ 
glerclahn?  If  a  lode  is  found  in  that  claim. 
aU  the.  evidence  tends  to  prove  that  the  top  and 
apex  oif  such  lode  is  in  that  claim.  There  is  no 
room  for  controversy  on  that  point  To  de- 
termine whether  a  fode  or  vein  exists,  it  is 
necessary  to  define  those  terms;  and  as  to  that, 
it  is  enough  to  say  that  a  lode  or  vein  Ib  a  body 
of  mineral  or  mineral  bearing  rock,  within  de- 
fined boundaries  in  the  genieral  mass  of  the 
mountain.  In  this  defini£)n  Uie  elements  are 
the  body  of  mineral  or  mineral  bearing  rock 
and  the  boundaries;  with  either  of  these  things 
well  established,  vc^  slight  evidence  may  be 
accxspted  as  to  the  existence  of  the  other.  A 
iKxly  of  mineral  or  mineral  bearing  rock  in 
the  general  mass  of  the  mountain,  so  far  as  it 
may  continue  unbroken  and  without  interrup- 
Uon,  mav  be  regarded  as  a  lode,  whatever  the 
boundaries  may  be.  In  the  existence  of  such 
body,  and  to  the  extent  of  it,  boundaries  are 
implied.  On  the  other  hand,  with  well  defined 
boundaries,  very  slight  evidence  of  ore  within 
imch  bounilaries  wm  prove  the  existence  of  a 
lode.  Such  boundaries  constitute  a  fissure  and 
if  in  such  fissure  ore  is  found,  although  at  con- 
siderable intervals  and  in  smsJl  quantities,  it  is 
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called  a  lode  or  vein.  To  maintain  tlje  is;^:? 
on  its  part,  the  plaintiff  must  prove  that  a  Imh 
so  here  defined  extends  from  the  Lime  to  and 
into  the  Smuggler  clainL 

"Reverthig  to  that  definition,  if  there  is  a 
continuous  K>dy  of  mineral  or  inineral  bearius 
rock  extending  from  one  claim  to  the  other,  it 
must  be  that  mere  are  boundaries  to  such  body 
and  the  lode  exists.  Or  if  there  is  a  continu- 
ous cavity  or  opening  between  dissimilar  rocks 
in  which  ore  m  some  Quantity  and  value  is 
found,  the  lode  exists.  These  propositions  are 
correlative  and  not  veiv  different  in  meaning, 
except  that  the  first  gives  prominence  to  the 
mineral  body,  and  the  second  to  the  bounda- 
ries. 

"Proof  of  either  proposition  goes  far  to  es- 
tablish a  lode,  and  it  may  be  said,  without 
proof  of  one  of  them  a  lode  cannot  exist    The 
proposition  of  the  plaintiff  is  that  the  evidence 
oefore  you  ^ows  that  a  lode  exw^^  in  the 
ground  in   controversy  as  already  Cefined. 
The  d^endants  deny  that  proposition,  and  the 
case  turns  on  that  question.    They  concede 
that  ih&ce  is,  in  thetenitoiy  openby  ttie  works, 
ore  in  detached  masses  or  fragments,  but  st 
intermingled  with  the  inclosing  rocks  that  it 
cannot  be  regarded  as  a  continuous  body,  or  as 
marldng  the  line  of  a  lode  or  vein.    All  that 
has  been  said  by  witnesses  about  rock  in  place 
is  valuable  only  as  it  tends  to  prove  or  disprove 
the  existence  of  a  crevice  or  opening  extecMliog 
from  one  daim  to  the  other.    Bxduding  the 
wash,  slide  or  dAri$  on  the  surface  of  the  mouzh 
tain,  all  things  in  the  mass  of  the  mountain  are 
in  place.    A  continuous  body  of  mineral  or 
minend  bearing  rock,  extending  through  loofie 
and  disjointed  rocks,  is  a  lode  as  fully  and  cer- 
tainly as  that  which  is  found  in  more  r^:ular 
formation;  but  if  it  is  not  continuous,  it  can- 
not be  called  by  that  name.    In  that  cue  it 
lacks  the  indiviaualiu^  and  extension  which  is 
an  essential  quality  of  a  lode  or  vein.    Reo^- 
nizhig  this,  ^Jie  plaintiff  has  given  evidence  to 
estabUsh  the  existence  of  porphyry  and  lime  in 
regular  order  with  an  opening  between  them, 
filled  with  vein  matter. 

'*The  defendants  sought  to  show  thai  the 
ground  is  broken  and  d^Jdnted  and  the  sever- 
al parts  so  intermingled  that  no  lode  can  ex- 
tend from  one  claim  to  the  other. 

"It  is  a  question  to  be  decided  by  the  wel^t 
of  testimony  rather  than  the  number  of  wit- 
nesses; upon  the  effect  which  the  testimony 
has  on  your  minds,  accepting  that  which 
seems  to  you  to  be  worthy  of  belief  and 
rejecting  tne  other.  And  that  I  believe,  gentle- 
men, is  the  one  ai^  the  only  question  In  the 
case. 

"If  you  find  it  aflirmatively,  of  course  you 
will  return  your  verdict  for  the  plaintiff,  and 
if  in  the  negative,  you  wiU  find  for  the  de- 
fendants. 

"And  to  so  much  of  said  charge  as  reads  aa 
follows:  'But  if  it  is  not  continuous  or  ia  zioi 
found  in  a  crevice  or  opening  which  Is  itaeh 
continuous,  it  cannot  be  called  by  that  name. 
In  that  event  it  lacks  the  individuality  and  ex- 
tension whidi  is  the  quality  of  a  lode  or  vein. 
To  which  plaintiff's  oounsd  then  and  there  ex 
cepted." 

if  the  language  here  excepted  to  stood  aloe, 
it  wouldbe  correct  althou^  posdbly  too  geneim^ 
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mtidadft.  Certainly  the  lode  or  Tein  must 
N^  ooDtiououB  Id  the  sense  that  it  can  be  traced 
tbnxigb  the  surrounding  rocks,  alUiou^  slight 
tuierrapiions  of  the  mineral  bearing  rock  would 
M  be  alooe  sufficient  to  destroy  the  identity  of 
tbe  fdn.  Nor  would  a  short  partial  closure  of 
tfae  ftanre  have  that  effect  if  a  little  farther  on 
it  recurred  agahi  with  minoral  bearing  rock 
vitiUn  it  And  such  is  the  idea  conveyed  in 
tteprrrious  part  of  the  charge.  "Ontheother 
kttd."  said  the  tidge,  "with  well  defined 
Umsdariei,  very  slight  evidence  of  ore  within 
sKk  boondaries  wiU  prove  the  existence  of  a 
iode.  Such  boundaries  constitute  a  fissure;  and 
tf  in  soeh  fi«ure  ore  is  found,  although  at  canr 
tUfonkU  intenalt  and  in  $maU  ^uanUUet,  it  is 
aDedalodeorvein.'' 

The  charge  seems  to  us  to  be  as  favorable  to 
pliiiitifl  as  the  principles  we  have  laid  down 
vooldlQitify. 

Wijktd  no  error  in  (he  reoard,  and  thejadg- 
ifA$  Oireuit  (hwri  i$  ih&nfcrt  c^fffrtMd, 


H.  MoKeoney*  Otaric,  Sop.  Oourti  U.  8. 
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Emitted OeL  IS,  1886.    DeddedJim^  96,2886. 
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visions  of  the  state  statutes  in  question  that  aQ 
thnber,  logs  and  lumber  that  may  be  within 
the  State  on  ^e  first  day  of  April  is  included 
within  these  provisions,  although  such  prop- 
erty Is  at  the  time  the  subject  of  interstate 
commerce. 

The  logs  in  question,  at  the  date  of  taxation, 
were  in  transit  from  the  State  of  New  Hamp- 
shire, upon  a  great,  natural,  water  thoroughfare, 
in  the  ordinary  course  of  transporting  such 

Sropert^,  to  the  place  of  manufacture  hi  the 
tate  of  Maine. 

That  the  legal  iittt$  of  this  property,  for  the 
purposes  of  taxation,  is  not  in  the  town  or  place 
where  the  property  thus  in  transit  happens  te 
be  on  the  nrst  day  of  April  or  other  date  of 
taxation,  see 

Conley  v.  Chedic,  7  Nev.  886;  Parker  MilU  v. 
Tax  Oornrs.,  28  N.  Y.  245;  BU»wor(ihv.  Brown, 
68  Me.  619;  GampbeU  v.  Maehiae,  88  Me.  419; 
Burroughs*  Tax.  chap.  4,  §  48;  Cooley,  Tax. 
p.  289. 

For  the  purposes  of  taxation,  Lewiston  was 
the  legal  ntue  of  this  personal  property. 

Demond  v.  Machias  Port,  48  Me.  478;  R.  S. 
of  Maine,  p.  181,  gg  18,  14,  chap.  182,  Laws 
1877. 

To  sustain  the  taxation  of  the  same  property 
in  New  Hampshire  must  lead  {o  double  taxa- 
tion, and  the  statute  attempting  te  authorize 
such  taxation  is  in  conflict  with  the  Constitu- 
tion of  New  Hampshire. 

qpinian  qftheJiutices,  4  N.  H.  666. 

Upon  the  facta  of  this  case  we  claim  that 
this  taxation  is  in  conflict  with  the  United 
States  Constitution. 

Art  4,  sec.  2:  "The  citizens  of  each  State 
shaU  be  entitled  to  all  the  privileges  and  im- 
munities of  citizens  of  the  several  States." 

To  hold  that  the  property  of  a  citizen  of 
Maine,  in  transit  through  i^ew  Hampshire 
upon  one  of  our  public  water  coiuses  and 
legally  liable  to  taxation  in  Maine,  is  also  liable 
to  taxation  in  New  Hampshire  would  not  be 
according  to  the  citizen  of  Maine  the  privilege 
of  the  dozen  of  New  Hampshire;  and  the  state 
statutes  attempting  to  authorize  such  taxation 
of  the  property  of  the  citizen  of  Maine  is  to  that 
extent  in  violation  of  the  provision  of  the  Fed- 
eral Constitution  Just  dted. 

Cooley.  Tax.  chap.  8,  p.  64;  Oliver  v.  Waek' 
inffton  MiUe,  11  Allen,  268;  OrandaU  v.  Nev.  6 
Wall  86  (78  U.  S.  bk.  18,  L.  ed.  746);  Brown 
V.  Md.  12  Wheat  419^  U.  S.  bk.  6,  L.  ed. 
677):  Ward  v.  ifd.  12  Wall.  418  (79  U.  8.  bk. 
20,  L  ed.  449);  G^  v.  Baltimoro,  100  U.  8. 484 
(Bk.  26,  L.  ed.  748);  Ptiul  v.  Va.  8  WalL  168 
(76  U.  8.  bk.  19.  L.  ed.  867). 

We  further  claim  that  any  taxation  of  this 
property  under  the  laws  of  any  of  the  States, 
it  being  at  the  time  of  taxation  the  subject  of 
interstate  commerce,  is  in  violation  of  the  pro- 
visions of  artide  12,  section  8,  paragraph  8  of 
the  United  States  Constitution,  by  i^idi  power 
is  given  to  Conmas  "to  regulate  commerce 
among  the  several  States;"  and  of  section  10^ 
paiagraph  2:  <'No  State  shall,  without  the  con- 
sent of  Congress,  lay  any  fanpoita  or  duties  on 
imports  or  exports,  exoq)t  inrnX  may  be  abao- 
lutely  necessary  for  executing  ita  inspectioo 
laws." 

It  has  uniformly  been  held  by  the  Sapreme 
Court  of  the  United  States  that  a  tax 
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under  a  state  law,  upon  property  being  in  tran- 
sit through  the  State,  or  from  a  point  in  the 
State  to  another  State,  is  in  violation  of  these 
last  provisions  of  the  United  States  Constitu- 
tion, or  rather,  as  we  understand  it,  in  violation 
of  the  above  cited  provision  giving  .Congress 

Sower  to  regulate  commerce  among  the  several 
tatea. 

Case  of  the  State  Freight  Tax,  15  Wall.  282 
(82  U.  S.  bk,  21,  L.  ed,  146);  Almy  v.  CaliM- 
nia,  24  How.  169  (65  U.  S.  bk.  16,  L.  ed.  644); 
Woodruff  Y.  Parham,  8  Wall.  128  (75  U.  8.  bk, 
19JL  ed.  882);  BteamMp  Co,  v.  P&rt  Wardens, 
6  Wan.  81(78  U.  S.  bk.  18,  L.  ed.  749);  WOton 
V.  Mb.  91  U.  S.  275  flBk.  28.  L.  ed.847);  B.  R, 
Co,  V.  Hueen,  95  U.  b.  465  (Bk.  24,  L.  ed.  527); 
Oook  V.  Pa.  97  U.  S.  566  (Bk.  24,  L.  ed.  1015). 
Wherever  the  subjects,  in  regard  to  which  a 
power  to  regulate  commerce  is  asserted,  are  in 
their  nature  national  or  admit  of  one  uniform 

Srstem  or  plan  of  regulation,  thej  are  ezdu- 
vely  within  the  regulating  control  of  Con- 
gress. Transportation  of  merchandise  through 
a  State  or  from  one  State  to  another  is  of  this 
nature. 

State  Freight  Tax,  eu/pra;  HaU  v.  DeOuir, 
95  U.  S.  485  (Bk.  24,  L.  ed.  547). 

"The  power  to  regulate  commerce  among 
the  several  States  was  vested  in  Congress,  in 
order  to  secure  equality  and  freedom  m  com- 
mercial intercourse  against  discriminating  state 
le^slation." 

R  R.  Co.  V.  Richmond,  19  WaU.  589  (86  U.  8. 
bk.  22,  L.  ed.  176);  WelUm  v.  Missouri,  above 
cited;  Wetber  v.  Va.  108  U.  8.  344  (Bk.  26,  L. 
ed.  565). 

The  nonexercise  by  Congress  of  its  power  to 
r^^ulate  commerce  among  the  States  is  equiva- 
lent to  a  declaration  by  that  body  that  such 
commerce  shall  be  free  from  any  restriction. 

Welton  V.  Mo.  supra. 

It  will  be  said  that  the  levying  of  these  taxes, 
as  is  said  by  Blodgett,  </*.,  in  the  opinion  in  this 
case  in  the  state  court,  is  no  attempt  to  regulate 
commerce  upon  the  ijidroscognn  River,  pass- 
ing from  New  Hampshire  intoMaine,  and  the 
li&  in  relation  to  the  Connecticut  and  other 
large  rivers  in  the  State,  but  is  a  tax  upon 
property  in  fact  located  within  the  State  and 
legally  taxable  there.  The  answer  to  this  posi- 
tion is  the  practical  effect  of  taxes  assessed  un- 
der state  laws  upon  property  thus  situated. 

"It  has  repeatedly  been  held  that  the  consti- 
tutionality or  unconstitutionality  of  a  state  tax 
is  to  be  determined,  not  by  the  form  or  agency 
through  which  it  is  to  be  collected  but  by  the 
subject  upon  which  the  burden  is  laid.  The 
same  has  been  decided  in  the  following  cases: 

Bank  of  Oommeree  v.  if.  T.  City,  2  Black, 
620;  &nA;  Tlur  OiM,  2  Wall.  200  (67  and  69  U. 
8.  bk.  17,  L.  ed.  451,  798);  Society  for  Sa/cings 
V.  Coite,  and  Provident  Institution  v.  Massach'ti^ 
setts,  6  Wall  594,  611  (78  U.  S.  bk.  18,  L.  ed. 
897,  907);  Brown  v.  Md.  12  Wheat  419  (25  U. 
S.  bk.  6,  L.  ed.  677);  Henderson  y.  Mayor  of  if. 
T.  City,  92  U.  8.  269(Bk.  28,  L.  ed.548);  State 
V.  Bi^,  84  N.  J.  L.  425. 

The  case  of  Conley  v.  ChediCjJ  Nev.  886,  is 
an  illustration  of  our  position.  The  wood  there 
in  question  was  situated  in  the  State  of  Neva- 
da, and  under  the  ordinary  rule  of  law  would 
be  a  subject  of  taxation  under  the  laws  of  the 
State  where  it  was  situated;  but  in  that  case 
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the  wood  had  been  cut  in  the  State  of  Cali- 
fornia, and  was  being  floated  down  the  river 
into  Nevada,  and  was  then  the  subject  of  in- 
terstate commerce,  and  the  tax  was  illegaL 
This  makes  an  exception  to  the  general  rule, 
and  the  residence  of  the  owner  and  the  actual 
situs  of  the  property  are  not  the  elementB  that 

Severn  in  the  determination  of  this  exception  to 
e  general  rule.  The  governing  dement  that 
determines  whether  the  property  comes  within 
the  exception  is  the  fact  as  to  whether  the  prop- 
erty is  the  subject  of  commerce,  foreign  or  in- 
terstate. If  it  is,  the  constitutional  provifflooa 
apply  to  it  and  Congress  has  \h»  exdusive 
power  over  it  and  State  legislation  cannot  in- 
terfere with  it .  It  is  the  substance  of  the  mat- 
ter and  not  the  form  that  this  court  has  always 
been  zealous  to  consider. 

15  WaU.  272  (82  U.  S.  bk.  21,  L.  ed,  160). 

It  may  be  a  license  upon  the  importer;  Brown 
V.  Md.  12  Wheat.  486  (25  U.  8.  bk.  6,  L.  ed. 
684);  and  a  state  law  imposing  a  Ucense  upon 
all  persons  engajzed  in  interstate  commerce,  like 
the  present  hcense  law  of  New  Hampshire, 
would  stand  the  same. 

Welton  V.  Missoun,  91  XT.  8.  275  (bk.  28,  L. 
ed.847). 

It  may  be  a  tax  upon  passengers,  as  in  Oran  • 
doll  V.  Net.  6  WaU.  85  (78  U.  8.  bk.  28,  L.  ed, 
745). 

It  mav  be  a  direct  tax  upon  the  property  then 
the  subject  of  conunerce. 

iWAer  irf««  V.  Owirf.  28  N.  Y.  245;  Wdtan 
V.  Mo,  91  U.  8.  275  (Bk.  28,  L.  ed.  847);  Cook 
V.  Pa.  97  U.  8.  566  (Bk.  24,  L.  ed.  1015). 

It  may  be  a  tax  upon  the  transportation  of 
freight  between  different  States. 

(Sise  of  State  Freight  Tax,  15  WaU.  232  ^ 
U.  8.  bk.  21,  L.  ed.  146). 

It  may  be  a  stampduty  on  biUs  of  lading. 

Almy  V.  Cal.  24  How.  169  (65  U.  8.  bk.  16, 
L.  ed  644). 

It  may  be  a  fee  given  to  wardens  of  a  port 
upon  every  vessd  arriving  in  port. 

Steamship  Co.  v.  Port  Wardens,  6  WalL  31 
(78  U.  8.  bk.  18,  L.  ed.  749). 

AU  such  taxes,  when  they  are  levied  upon 
the  subjects  of  commerce  understate  lawa,  are 
void. 

Messrs.  S.  R.  Bond»  and  Ladd  Sb  Fletda- 
er»  for  defendant  in  error. 

Mr.  Justice  Bradley  deUvered  the  opinion 
of  the  court: 

In  September,  1881,  Edward  8.  Coe  filed  a 
petition  in  the  Supreme  Court  of  New  Hamp- 
shire for  the  County  of  CoOs,  against  the  Towm 
of  'EmA,  for  an  abatement  of  taxes,  and  there- 
in,  amongst  other  things,  aUeged  that  on  tlie 
first  of  April,  1880,  he  and  others,  residents  of 
Maine  and  Massachusetts,  owned  a  large  num- 
ber of  spruce  logs  that  had  been  drawn  do^m 
the  winter  before  from  Went  worth's  location  (in 
New  Hunpehire)  and  placed  in  Clear  Stream 
and  on  the  banks  thereof,  in  the  Town  of  £r- 
rol,  Coun^  of  CoOs,  New  Hampshire,  to  be 
from  thence  floated  down  the  Androscoggin 
River  to  the  State  of  Maine  to  be  manufactured 
and  sold;  and  that  the  selectmen  of  said  Srrol 
for  that  year  appraised  said  logs  for  taxation  at 
the  price  of  $6,000,  and  assessed  thereon  atate, 
county,  town  and  school  taxes,  in  the  whole  to 
the  amount  of  $120,  and  highway  taxes  to  tbe 
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Aaoont  of  $C0.  A  further  allegation  made  the 
«une  com  plaint  with  regard  to  a  lot  of  spmco 
uics  belonging  to  Coe  and  another  person. 
« ikicti  bad  been  cut  in  the  State  of  Maine,  and 
vcre  on  Uieir  way  of  being  floated  to  Lewiston, 
Mtfiiie.  to  be  manufacture^!,  but  were  detained 
in  tbe  Town  of  Errol  b^  low  water.  Similar 
alk^gmtioDfl  were  made  with  regard  to  logs  cut 
the  following  year,  1880,  and  drawn  from 
VTen (worth's  location,  and  part  of  them  de- 
posited on  lands  of  John  Akers  and  part  on 
laad  of  George  C.  Demeritt,  in  said  'fown  of 
EmI,  to  be  from  thence  taken  to  the  State  of 
Maine;  and  also  with  regard  to  other  logs  cut 
in  Maine  and  floated  down  to  Errol  on  their 
paaBAge  to  Lewiston,  in  the  State  of  Maine,  and 
tocb  which  classes  of  logs  were  taxed  by  the 
K)ectn»en  of  Errol  in  the  year  1881.  The  pe- 
titioo  alao  contained  the  following  allegations, 
to  wU: 

"Said  Coe  further  says  that  said  logs  of  both 
jcaiB,  so  in  the  Androscoggin  River,  nave  each 
year  been  taxed  as  stock  in  trade  in  said  Lewis- 
loo  to  said  Coe  and  Pingree;  and  said  Coe 
daimi  and  represents  that  none  of  said  locrs 
woe  sobject  to  taxation  in  said  Errol  for  the 
leaaoo  that  tbey  were  in  transit  to  niarket  from 
one  State  to  another;  and  also  bec^jse  they  had 
aD  been  in  other  wavs  taxed. 

"That  laid  Androscoggin  River,  from  its 
toarce  to  the  ooUet  of  the  Umbaffog  Lake  m 
the  Slate  of  Kew  Hampshire,  through  saiii 
State  and  through  the  State  of  Maine  to  said 
Lewirton,  is  now  and  for  a  long  time  has  been, 
to  wit:  for  more  than  twenty  years  last  past,  a 
poblic  highway  for  the  floata^  of  timbc»rfrom 
attd  lakes  and  rivers  in  Mame,  and  from  the 
upper  waters  of  saijl  Androscoggin  River  and 
in  tribatarics  in  New  Hampshire  down  said 
ri^cr  to  said  Lewiston;  and  has  been  thus  used 
bj  the  petitioner  and  his  associates  in  the  lum- 
ber bngnras  for  more  than  twenty  years  last 


intfaoat  further  pleading,  the  parties  made 
IB  Afffced  case,  the  unportant  part  of  which  is 
m  f(3k>wi,  to  wit: 

*^  It  ia  agreed  that  the  facts  set  forth  in  the 
petStioo  are  aU  true  except  what  is  stated  as  to 
tbe  taxation  of  the  Iocs  as  stock  in  trade  in 
I,  Maine;  and  u  that  is  regarded  by  the 
as  material,  the  case  is  to  be  discharged 
stand  for  trial  on  that  point.  It  is  agreed 
upon  this  petition  the  legality  of  the  taxa- 
ii  intendea  to  be  brought  before  the  court 
for  adjqdfcalion,  and  all  formal  objections  to 
the  proceedings  in  the  town  meeting,  etc.  and 
aa  other  matters  of  form  are  waived;  and  we 
■nboiit  tbe  matter  to  the  court  for  a  legal  ad- 
judication m  to  whether  or  not  any  or  aU  of  the 
taxc«  ihaD  be  abated. 
"  And  it  is  agreed  that  for  many  years  the 
'  iooer  and  his  associates  in  the  lumber  busi- 
have  cut  large  quantities  of  timber  on  their 
in  litine  and  floated  them  down  the  said 
and  rivers  in  Maine  and  down  the  An- 
diVDUgain  River  to  the  mills  at  said  Lewiston; 
end  titaber  thus  cut  has  always  lain  over  one 
aeon,  being  about  a  year,  in  the  Androscoggin 
Bhner.  in  tlui  State,  either  in  Errol,  Dummer 
«r  Mikn:  and  tbe  timber  referred  to  in  this  pe- 
ticiaa  as  having  been  cut  in  Maine  had  lain  over 
tt  Errol  linoe  tne  tprinff  or  summer  before  the 
aeoocding  to  the  above  custom." 


iM  r.  s. 


upon  this  case  the  Supreme  Court  of  New 
Hampshiro.  in  September  Term,  1882,  adjudged 
as  follows,  to  wit:  ''  Now,  at  this  term,  Ihefiid 
(questions  of  law  having  teen  fully  determined 
in  said  law  term,  and  an  order  made  that  that 
portion  of  said  tax  assessed  upon  the  logs  cut 
as  aforesaid  in  said  State  of  Maine  be  abated, 
and  that  the  tax  assessed  upon  all  of  said  logs 
cut  in  the  State  of  New  Hampshire  be  sustained, 
and  said  order  having  been  fully  made  known 
to  the  parties  of  this  case  and  become  a  part  of 
the  record  thereof,  it  is  therefore  ordered  and 
decreed  by  the  court  that  there  be  Judgment  in 
accordance  with  said  order  made  at  said  law  rKoni 
term,  without  costs  to  either  party."  loseoj 

The  petitioner  took  a  bill  of  exceptions,  set- 
ting forth  the  agreed  case,  and  stating,  amonest 
other  things,  the  points  raised  on  iSte  hearmg 
before  the  Supreme  Court  of  New  Hampshire, 
and  the  decision  of  that  court  thereon,  as  fol- 
lows: 

"  On  said  hearinj^  the  petitioner  claimed  that 
said  taxes  named  m  the  petition  and  the  stat- 
utes of  this  State,  under  the  provisions  of  which 
said  taxes  were  assessed,  wero  illegal  and  void 
because  said  taxes  were  assessed  in  violation  of, 
and  said  statutes  of  this  State  are  in  violation 
of  and  repugnant  to  the  general  provisions  of 
the  Constitution  of  thp  United  States;  because 
said  taxes  were  ass^^ssed  in  violation  of,  and  said 
statutes  of  this  State  are  in  violation  of  and  re- 
pugnant to,  that  part  of  section  2,  art.  4  of  the 
Constitution  of  the  United  States,  which  pro- 
vides that '  The  citizens  of  each  State  shall  be 
entitled  to  all  the  privileges  and  immunities  of 
citizens  of  the  several  States';  because  said  taxes 
were  assessed  in  violation  of,  and  said  statutes 
of  this  State  are  in  violation  of  and  repugnant 
to  those  parts  of  section  8  of  article  1  of  the 
Constitution  of  the  United  States,  which  pro- 
vide that  'The  Congress  shall  have  power  *♦  • 
to  regulate  commerce  with  foreign  Nations, 
and  amon^  the  several  States';  and  section  10 
of  said  article  1,  which  provides  that '  No  State 
shall,  without  the  consent  of  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  execut- 
ing its  inspection  laws.' " 

The  cose  is  now  before  us  for  consideration     [524] 
upon  writ  of  error  to  Uie  Supreme  Court  of 
New  Hampshire;  and  the  same  points  that 
were  urged  before  that  court  are  set  up  here  as 
grounds  of  error. 

The  question  for  us  to  consider,  therefore,  is 
whether  the  products  of  a  State  (in  this  case 
timber  cut  in  Its  forests)  are  liable  to  be  taxed 
like  other  property  within  the  State,  although 
intended  for  exportation  to  another  State  and 
partially  prepared  for  that  purpose  by  being 
deposited  at  a  place  of  shipment,  such  products 
bemg  owned  by  persons  residing  in  another 
State. 

We  have  no  difficulty  in  disposhig  of  the  last 
condition  of  the  question,  namely:  the  fact,  if 
it  be  a  fact,  that  the  property  was  owned  by 
persons  residing  in  another  State;  for,  if  not 
exempt  from  taxation  for  other  reasons,  it  can- 
not be  exempt  by  reason  of  being  owned  by 
nonresidents  of  the  State.  We  take  it  to  be  a 
point  settled  beyond  aU  contradiction  or  ques- 
tion, that  a  State  has  Jurisdicdon  of  all  persons 
uid  things  within  its  territory  which  do  not 
belong  to  some  other  Jurisdiction,  such  as  the 
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representatiyes  of  foreign  coyemments,  with 
fbeii  houses  and  effects,  and  property  belong- 
ing to  or  in  the  use  of  Uie  Qovemment  of  the 
United  States.  If  the  owner  of  personal  prop- 
erty within  a  State  resides  in  another  state 
wluch  taxes  him  for  that  property  as  part  of 
his  general  estate  attachea  to  his  person,  this 
action  of  the  latter  State  does  not  in  the  least 
affect  the  right  of  the  State  in  which  the  prop- 
erty is  situated  to  tax  it  also.  It  is  hardly 
necessary  to  cite  authorities  on  a  point  so  ele- 
mentary. The  fact,  therefore,  that  the  owners 
of  the  logs  in  question  were  taxed  for  their 
Talue  in  Maine,  as  a  part  of  their  general  stock 
in  trade,  if  such  fact  were  proved,  could  have 
no  influence  in  the  decision  of  the  case  and  may 
he  laid  out  of  view. 

We  recur,  then,  to  a  consideration  of  the 
question  freed  from  this  limitation:  Are  the 
products  of  a  State,  although  intended  for  ex- 
portation to  another  State  and  partially  pre- 
pared for  that  purpose  by  bdnff  aeposited  at  a 
Elace  or  port  of  smpment  withm  the  State,  Ha- 
le to  be  taxed  like  other  property  within  the 
Stater 

Do  the  owner's  state  of  mind  in  relation  to  the 
ffoods,  that  is,  his  intent  to  export  them,  and 
ms  partial  preparation  to  do  so.  exempt  them 
from  taxation  ?  This  is  the  precise  question  for 
solution. 

This  Question  [does  not  present  the  predica- 
ment of  goods'  in  course  of  transportation 
through  a  State,  although  detained  for  a  time 
within  the  State  by  low  water  or  other  causes 
of  delay,  as  was  the  case  of  the  logs  cut  in  the 
State  of  Maine,  the  tax  on  which  was  abated  by 
the  Supreme  Court  of  New  Hampshire.  Such 
goods  are  alrrady  in  the  course  of  commercial 
transportation  and  are  clearly  under  the  protec- 
tion of  the  Constitution.  And  so,  we  think, 
would  the  goods  in  question  be  when  actually 
started  in  the  course  of  transportation  to  another 
State,  or  deliyered  to  a  earner  for  such  trans- 
portation. There  must  be  a  point  of  time  when 
Uiey  cease  to  be  goyemed  exdusiyely  by  the 
domestic  law  and  begin  to  be  govemed  ana  pro- 
tected by  the  national  law  of  commercial  regu- 
lation, and  that  moment  seems  to  us  to  be  a 
k^timate  one  for  this  purpose,  in  which  they 
commence  their  final  movement  for  transpor- 
tation from  the  State  of  their  origin  to  that  of 
their  destination.  When  the  products  of  the 
firm  or  the  forest  are  collected  and  brought  in 
from  the  surrounding  country  to  a  town  or  sta- 
tion serving  as  an  entrepl^  for  that  particular 
region,  whether  on  a  river  or  a  line  of  railroad, 
such  products  are  not  yet  exports  nor  are  they 
in  process  of  exportation,  nor  is  exportation 
b^un  until  they  are  committed  to  the  common 
carrier  for  transportation  out  of  the  State 
to  Uie  State  of  their  destination  or  have  started 
on  their  ultimate  passage  to  that  State.  UntQ 
tiien  it  is  reasonable  to  regard  them  as  not  only 
within  the  State  of  their  origin,  but  as  a  part 
of  the  general  mass  of  property  of  that  State, 
subject  to  its  Jurisdiction  and  liable  to  taxation 
there,  if  not  taxed  by  reason  of  their  being  in- 
tended for  exportation,  but  taxed  without  any 
discrimination,  in  the  usual  way  and  maimer 
in  which  such  property  is  taxed  in  the  State. 

Of  course  they  cannot  be  taxed  (U  exports; 
that  is  to  say.  they  cannot  be  taxed  by  reason 
or  because  of  their  exportation  or  intended  ex- 
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Sortation;  for  that  would  amount  to  laving  « 
uty  on  exports,  and  would  be  a  plain  Infnuy 
tion  of  the  Constitution,  which  prohibits  any 
State,  without  the  consent  of  Congress,  f  romi 
laying  any  imposts  or  duties  on  imports  or  ex- 
ports; and,  although  it  has  been  decided — 
Woodruff  Y,  Poflrham,  8  WalL  128  p5U.  S.  bk. 
19,  L.  ed.  882]— that  this  clause  relates  to  im- 
ports from  and  exports  to  foreign  oountries, 
^et,  when  such  imposts  or  duties  are  laid  oo 
imports  or  exports  from  one  State  to  another, 
it  cannot  be  doubted  that  such  an  impoeitioii 
would  be  a  regulation  of  commerce  among  the 
States  and,  therefore,  void  as  an  invasion  <n  tha 
exclusive  power  of  Conmss.  See  WdOing  t. 
Michigan  \anU,  6911,  decided  at  the  present 
term,  and  cases  cited  in  the  opinion  in  that  case. 
But  if  such  {[oods  are  not  taxed  as  exports,  nor 
by  reason  of  their  exportation  or  intended  ex- 
portation,  but  are  taxed  as  part  of  the  general 
mass  of  property  in  the  State,  at  the  regular 
period  of  assessment  for  such  property  and  in 
the  usual  manner,  they  not  being  in  course  of 
transportation  at  the  time,  is  there  any  yalid 
reason  why  they  should  not  be  taxed  ?  AUhousfa 
intended  for  exportation,  tiiey  may  never  be 
exported;  the  owner  has  a  perfect  ri^t  to 
change  his  mind:  and  until  actually  put  in  mo- 
tion, for  some  place  out  of  Uie  State,  or  oon»> 
mitted  to  the  custody  of  a  carrier  for  transpor- 
tation to  such  place,  why  may  they  not  be 
regarded  as  still  remaining  a  part  of  tlie  general 
mass  of  property  in  the  State?  If  asscSsed  in 
an  exceptional  tune  or  manner,  because  of  their 
anticipated  departure,  they  might  well  be  con- 
sidered as  taxed  by  reason  of  their  exportation 
or  intended  exportation;  but  if  assessed  in  the 
usual  way,  when  not  under  motion  or  shipment, 
we  do  not  see  why  the  assessment  may  not  be 
vdid  and  binding. 

The  point  of  time  when  state  Jurisdiction  over 
the  commodities  of  comme^^ce  begins  and  ends 
is  not  an  easy  matter  to  designate  or  define;  uid 
yet  it  is  highly  important,  both  to  the  shipper 
and  to  the  State,  that  it  should  be  deariy  de- 
fined so  as  to  avoid  all  ambiguity  or  question. 
In  r^ard  to  imports  from  foreign  countries,  it 
was  settled  in  the  case  of  Brown  v.  Md,  12 
Wheat.  419  [25  U.  S.  bk.  6,  L.  ed.  6T7],  that 
the  State  cannot  impose  any  tax  or  duty  on  such 

goods  so  long  as  they  remain  the  property  of 
le  importer  and  continue  in  the  onginal  form 
or  packages  in  which  they  were  Imported;  xhm 
right  to  sell  without  any  restriction  imposed  by 
the  State  being  a  necessary  incident  of  the  ri^t 
to  import  without  such  restriction.  This  rule 
was  deemed  to  be  the  necessary  result  of  the 
prohibitory  clause  of  the  Constitution,  which 
declares  that  no  State  shall  lay  anv  imposts  or 
duties  on  imports  or  exports.  The  bw  of 
Maryland  which  was  held  to  be  rcpugnnnt  to 
this  clause  required  the  payment  of  a  lirenae 
tax  by  all  importers  before  they  were  permitted 
to  sell  their  goods.  This  law  was  also  conaid* 
ered  to  be  an  infringement  of  the  clause  which 
gives  to  Congress  the  power  to  reeulatc  com- 
merce. This  court,  as  before  stated,  has  sinoe 
held  that  goods  transported  from  one  State  to 
another  are  not  imports  or  exports  within  the 
meaning  of  the  prohibitory  clauses  before  re- 
ferred to:  and  it  has  also  held  that  such  goods, 
having  arrived  at  their  place  of  destination*  mar 
be  taxed  in  the  State  to  which  they  are  carried, 
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If  taxed  in  the  aome  maDner  as  other  goods  are 
lued,  and  not  by  reason  of  tbeir  being  brought 
iniD  the  State  from  another  State,  norsub]e(Sed 
la  9ttj  wmj  to  unfavorable  discrimination. 
Wm^nf  ▼.  Birham  [ntpral  *.  Brtnen  ▼.  Eatu- 
$m  [aaUr,  9871. 

Bot  DO  demiite  rale  has  been  ad^oted  with 
Bcgard  lo  the  point  of  time  at  which  tne  taxing 
power  of  the  state  ceases  as  to  goods  exported 
10  a  forein  coontiy  or  to  another  State.  What 
ve  kaTe  alreadj  aud,  however,  in  relation  to 
Ike  products  of  a  State  intended  for  exportation 
10  aaotber  State  will  indicate  the  view  which 
nens  tt>  oa  the  sound  one  on  that  subject, 
bsbmIj:  that  such  goods  do  not  cease  to  be  part 
«f  Che  general  mass  of  property  in  the  State, 
nbjBci»  as  auch,  to  its  Jurisdicuon  and  to  taxa- 
tioa  in  the  usual  way,  until  they  have  been 
Aipped  or  entered  with  a  common  carrier  for 
tnasportation  to  another  State  or  have  been 
upon  such  transportation  in  acontinu- 
foote  or  Journ^  We  think  that  this  must 
ke  the  tme  rale  on  the  subject  It  seems  to  us 
to  hold  that  a  crop  or  a  herd  is  ex- 
from  taxation  merely  because  it  is,  hy  its 
ww.^.  faitended  for  exportation.  If  such  were 
iht  rale,  hi  nan  J  States  there  would  be  noth- 
lag  bat  the  lands  and  real  estate  to  bear  the 
suca  Some  of  the  western  States  produce  verv 
hole,  except  wheat  and  ooim,  most  of  wldch  is 
ior  export;  and  so  of  cotton  m  the 
States.  Certainly,  as  long  as  these 
are  on  the  lands  whidi  produce  them, 
are  part  of  the  renenJ  property  of  the 
Aiid  so  we  think  they  continue  to  be 
4Mfl  they  have  entered  upon  tneir  final  Jouraey 
fivleariaff  the  State  and  roing  into  another 
SSL  Itlatnie,  itwassaidin  thecaseof  7^ 
■tf  Bill.  10  Wan.  665  [77  U.  S.  bk.  19,  L. 
10023:  "Whenever  a  commodity  has  begun 
as  an  article  of  trade  fh>m  one  State  to 
ootnmeroe  in  that  commodi^  between 
commenced."  But  this  move- 
does  not  besin  untfl  the  articles  have  been 
or  started  for  transportation  ht>m  the 
lothe  other.  The  carrying  of  them  in 
agm  or  other  vehides  or  even  floa&g  them  to 
Wm  depot  where  the  Jouraey  is  to  commence  is 
t  of  that  Journey.  Thatisallpreliminary 
performed  for  tne  purpose  of  puttinr  the 
ty  in  a  state  of  preparation  and  readmess 
Unto  actually  launched  on 
way  to  ikDother  State,  or  committed  to  a  oom- 
for  transportation  to  such  State,  its 
ie  not  fixedand  certain.  It  may  be 
disposed  of  within  the  State, 
pot  in  course  of  transportation  out  of 
Oarnring  it  from  the  farm  or  the  for- 
depot  k  only  an  interior  movement  of 
entirely  within  the  State,  for  the 
k  la  true,  but  only  for  the  purpose,  of 
iC  ft  into  a  course  of  exportation;  it  is  no 
fl<  the  exportation  itself.  Until  shipped  or 
ita  final  Journey  out  of  the  State  its 
is  a  matter  altogether  in  fieri,  and 
il  a  fixed  and  certain  thing. 
appUcatioo  of  these  principles  to  the 
li  obvious.  The  logs  which  were 
the  tax  on  which  was  not  abated  by 
Ooint  of  New  Hampshire,  had  not, 
been  flipped  or  started  on  their 
_^  ^^  louroey  lo  the  State  of  Maine. 
hidoalf  been  drawn  down  from  Went- 


worth's  location  to  Errol,  the  place  ttom  which 
th^  were  to  be  transported  to  Lewiston  in  the 
State  of  Maine.  There  they  were  to  mnain 
until  it  should  be  conveident  to  send  them  to 
their  destination.  They  come  predsely  withhi 
the  character  of  properb^  whlcn,  aooording  to  [529] 
the  principles  herein  laid  down,  is  taxable.  But 
granting  all  this,  it  may  stQl  be  pertinently 
asked.  Bow  can  proper^  thus  situated,  to  wit: 
deposited  or  stored  at  the  place  of  entrepdi  for 
future  exportation,  be  taxed  in  the  regular  way 
as  part  of  the  property  of  the  State?  The  an- 
swer isplain.  It  can  be  taxed  as  an  other  prop- 
er^ is  taxed,  in  the  place  where  it  is  found,  if 
taxed  or  assessed  for  taxation  in  the  usual  man- 
ner in  which  such  property  is  taxed,  and  not 
singled  out  tobe  asseissed  by  itself  in  an  unuraa? 
anof  exceptional  manner  because  of  its  de^na- 
tion.  If  thus  taxed,  in  the  usual  way  that  othai 
similar  property  is  taxed,  and  at  the  same  rate 
and  sublect  to  like  conditions  and  regulationa, 
the  tax  is  valid.  In  other  words,  the  right  t^ 
tax  the  property  being  founded  on  the  hypotha 
sis  that  It  is  still  a  iNut  of  the  general  mass  oi 
property  in  the  State,  it  must  ue  treated  in  all 
respects  as  other  property  of  Um  same  kind  is 
treated. 

These  conditions  we  understand  to  have  been 
complied  with  in  the  present  case.  At  all  events 
there  is  no  evidence  to  show  that  the  taxes  were 
not  imposed  in  the  regular  and  ordinary  way. 
As  the  presumption,  so  far  as  mode  and  manner 
are  concerned,  is  always  in  favor  of.  and  not 
against,  official  acts,  the  want  of  evidence  to 
the  contrary  must  be  rmrded  as  evidence  in 
f^vor  of  the  regularity  of  the  assessment  hi  this 


ThsJvdfffMfU  of  the  Supreme  Cburi  qf  Nm 

Mmipmire  ie  afflrmed. 
True  copy.   Test: 

James  H.  MoKeoney,  Otaric,  Bap.  Ot  U.  ft. 

Clted-m  U.  ai7«,  808,  OOT. 


GEORGB  K.  OTIS,  PV*  '»  iB^** 

e. 

ORBGOK  STEAMSHIP  COMPANY. 

#as&  a  Reporter's ed.  M8-600.) 

Juriediciion, 

Upon  a  writ  of  error  to  a  state  oourt.  If  the  reo- 
ord  shows  on  its  face  that  a  federal  question  was 
not  neoessarily  involved  and  does  not  snow  thatooe 
was  ratoed,  thisoourt  wlU  not  go  out  of  It,  to  the 
opinion  or  elsewhere,  to  asoeruiln  whether  such  a 
Questioo  was  In  fact  decided.  ^ 

[No.  1350.] 
Submiited  Jan.  iS,  1886.   Decided  F\db.  1, 1886. 

rr  ERROR  to  the  Court  d  Appeals  of  the 
State  of  New  York. 
On  motion  to  dismiss. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court 

Mr,  Oeorire  H«  Adama.  for  defendant  in 
error,  in  support  of  motion. 

Jfeeere,  John  B.  Abnaj  and  John  8oa- 
aiona«  for  plaintiH  in  error,  contra. 

Mr.  Chirf  Juetice  WalU  delivexed  the  opin- 
ion of  the  court: 
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This  Is  a  suit  broufl^  December  12, 1878,  by 
the  Oregon  Steamsmp  Company,  the  defend- 
ant in  error,  against  Qeorge  EL  Cms,  the  plaint- 
iff in  error.  The  complaint  alleges  that  on  the 
second  of  March,  1874,  Otis,  as  agent  of  the 
Steamship  Company,  entered  into  a  certain 
steamboat  contract  with  the  United  States  for 
carrying  the  mails  between  San  Francisco,  Cal- 
ifornia, and  Portland,  Oregon,  from  June  1, 
1874,  to  June  80,  1878,  at  the  rate  of  $25,000 
per  annum;  that  the  Steamship  Company  per- 
formed the  contract  and  that  Otis  received 
$97,181.88  on  account  of  the  service,  which 
was  the  full  amount  due  after  certain  deduc- 
tions provided  for  in  the  contract  were  made; 
that  of  this  amount  he  paid  the  Company 
$8^,675.24,  and  Is  entitled  to  retain  $2,500  as 
his  agreed  compensation,  but  that  he  neglects 
and  refuses  to  pay  over  the  balance,  being 
$18,456.25,  and  lor  this  Judgment  is  asked. 
Otis  in  his  ansvrer  admits  the  making  of  the 
contract  as  set  forth  in  the  complaint,  out  de- 
nies that  he  made  it  as  agent  for  the  Steamship 
Company.  He  also  adunits  that  he  has  re- 
ceived the  amount  of  money  which  is  stated, 
and  that  he  has  not  paid  over  the  balance  claimed 
to  be  due.  * 

The  case  was  tried  by  a  referee,  who  found 
that  the  contract  was  made  by  Otis  as  agent 
for  the  Company;  that  the  Company  had  per- 
formed the  service;  that  Otis  had  received  the 
money  as  charged  and  that  there  was  due  from 
him  me  amout  claimed.  Upon  the  filing  of 
the  report  Otis  excepted  to  the  findings  In  these 
words: 

"The  defendant  excepts  generally  to  the 
findings  of  the  referee  of  fact  and  law,  and  to 
each  and  every  such  finding  save  only  such  as 
were  requested  by  the  defendant.  The  defend- 
ant further  specially  excepts  severally  to  each 
and  every  finding,  and  to  each  and  every  part 
of  each  and  every  such  finding  dedgniUed  in 
his  report  by  the  following  numbers,  namely: 
2, 8, 4, 5, 6, 7." 

Neither  in  the  pleadings  nor  in  the  evidence 
nor  in  the  findings  nor  in  the  exceptions  as 
shown  by  the  reccSd  was  there  any  title,  right, 
privilege  or  immunity  specially  set  up  or  claimed 
under  the  Constitution  or  a  law  or  authority  of 
the  United  States.  The  sole  Issue  in  the  case 
was  as  to  the  agencnr  of  Otis.  The  Steamship 
Company  allegied  that  he  made  the  contract  as 
its  agent;  ana  this  he  denied.  There  was  no 
sugg^on  of  the  illegality  of  such  an  agency. 
The  only  dispute  was  as  to  the  fact  of  its  exist- 
ence. 

In  Moon  y.  Mia.  21  Wall  689  ^8  U.  S.  bk. 
22,  L.  ed.  664],  it  was  held  that  "If  the  record 
shows  on  its  face  that  a  federal  question  was 
not  necessarily  involved,  and  does  not  show 
that  one  was  raised,  we  will  not  go  out  of  it,  to 
the  opinion  or  elsewhere,  to  ascertain  whether 
one  was  in  fact  decided.  That  rule  ncovems 
this  case.  There  is  not  in  the  record  the  least 
suf^estion  of  a  federal  question.  We  will  not 
look  into  the  opinion,  therefore,  which  has  been 
annexed  to  the  record  below,  in  obedience  to  our 
Rule  No.  8,  sec.  2  [bk.  20],  to  ascertain  whether 
such  a  question  was  in  fact  decided.  The  only 
issue  In  the  case  was  as  to  the  agency,  and  that 
did  not  depend  on  the  Constitution  or  any  law 
of  the  Umted  States.  The  contract  was  en- 
tered into  by  Otis,  and  it  was  performed  by  Uie 
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Company.  Otis  collected  the  money  and 
liability  depend^  not  on  the  effect  of  his  < 
tract  but  on  the  fact  of  his  having  received 
money  for  the  Steunship  Company. 

The  motion  to  di9mi»  is  granted, 

Tmeoopj.   Test:  . 

James  H.  MoKeimey,  Oetk^  Sopw  Ooaxt«  U.I 


CmCAQO  TYKE  AND  SPRING  WORK| 
COMPANY,  IHff.  in  Brr.. 

•. 

JESSE  SPALDING,  Collector  of    Castoofl 
for  the  PoBT  Ain)  District  of  CsiCAGa 

(See  8. 0.  Beporter's  ed.  5a-6iaj 

Praetiee  on  writ  of  errors—finding  effaeU  ofnJtm 
and  not  itipttkttion  cu  to  additional faet^  torn 
eidered^^rate  {f  duty— decision*  of  OoUeetm 
and  Secretary  of  Treaeury  eondutite. 


1.  Upon  a  writ  of  error  to  review  a  tadffment 
tered  upon  a  special  finding  of  facts,  the  &ial  in 
court  below  having  been  without  a  Jiuy,  in  ttaei  ^ 
senoe  of  a  bill  of  exceptions,  this  court  can  only  co^ 
aider  such  special  flndlnfr:  and  will  ignore  m  stipai 
lation  between  the  parties  after  the  IriaL  tbat  <« 
tain  other  facta  were  shown  by  proof  at  the  trial. 

a.  Where  it  appears  as  a  fact,  from  th^  special  111 
Ingr,  that  certain  *' steel  tiro  blooms**  have  r 
through  an  important  stage  in  the  process  or 
uf^oture.  and  are,  therefore,  articles  of  sled  partli 
manufactured,  they  are  subject  to  a  duty  of  45  i«i 
cent  under  Schedule  B  of  section  2501,  iC  8L 

8.  The  decisions  of  the  Oollector  and  the  flccretari 
of  the  Treasury  are  concliisive  until  the  oontrary  £ 
showninasuit.        _ 

[No.  021.] 

Submitted  Jan,  8, 18S6.     Decided  Fhb.  t.  JSS6 

F  ERROR  to  the  Circnit  Court  of  the  Unitet 
States  for  the  Northern  District  of  Illlnob 
The  history  and  facts  of  the  case  appear  ii 
the  opinion  of  the  court 

Mr,  Percy  !«•  Shurnan,  for  plaintifF  in  ei 
ror. 

Mr,  Wm«  A.  Haorjrt  Asit,  AUy-Oen^,  fo 
defendant  in  error. 

Mr,  Justice  Blatchford  delivered  the  opic 
ion  of  the  court: 
The  Chicago  Tyre  and  Spring  Works  Con 

E,  an  Illinois  Corporation,  brought  tliis  sui 
LSt  Jesse  Spalding,  Collector  ot  Customs  t 
igo,  in  the  Circuit  Court  of  the  Unite 
States  for  the  Northern  District  of  Illinoia,  t 
recover  moneys  alleged  to  have  been  illegal] 
exacted  as  duties  on  imported  raerchnnilif^  en 
braced  in  three  entries  made  at  the  custom  boos 
in  Chicago  in  1882.  The  dectarntioD  did  m 
mention  what  the  merchandise  wa5^  Aft  cr  pie: 
the  parties  stipulated  in  writing  that  the  oaus 
should  be  tried  by  the  court  without  a  Jury, 
was  so  tried,  and  on  the  81st  of  January »  \ei< 
the  following  entry,  entitled  in  the  suit  an 
headed  ''  Judgment,"  was  made  in  the  recorx 
of  the  court: 

**  This  day  came  the  plaintiff  and  defendan 
by  their  attorneys,  and,  the  parties  havio^  |»er 
tofore  filed  their  stipulation  in  writing,  walvin 
a  Jury  and  submitting  the  fucts  in  issue  to  tL 
court,  and  the  court,  having  heard  the  evideix 
and  arguments  of  counsel  and  duly  oooakierr 
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the  Mine,  now  finds  that  the  steel  tire  blooms, 
in  the  declaration  mentioned,  are  produced  by 
fint  casting  a  flat,  round  ingot  of  steel,  some- 
what in  the  shape  of  a  cheese,  or  grindstone 
with  DO  hole  through  the  center.  It  is  then  re- 
heated and  hanunered  so  as  to  reduce  its  thick- 
BCfls,  therebr  oompactinff  its  grain  or  fiber;  a 
hole  is  swedged  through  Tts  center;  and  it  is  then 
hammered  on  the  horn  or  beak  of  an  anvil, 
thereby  expanding  its  circumference  and  form- 
ing a  grain  or  fiber  in  its  circumferential  direc- 
tioo,  and,  when  intended  for  tires  of  driving 
wheds,  the  rudiments  of  a  flange  are  formed  or 
twedged  also  upon  the  outer  ^ripheiy  of  the 
drde.  In  this  form  these  blooms  are  leady  for 
rolling  and  are  imported  at  this  stage  of  devel- 
opment. On  arriving  in  this  coun^,  they  are 
heated  and  placed  m  the  rolling  machine, 
where  they  are  rolled  or  spun  into  the  size  and 
ihspe  adapting  them  for  use  for  tires  for  loco- 
motive dnvins;  wheels  or  car  wheels;  and  after 
bcmg  rolled  the  inner  and  outer  surfaces  are 
turned  and  finished  in  a  lathe.  The  court  finds 
that  when  hnported,  these  blooms  had  passed 
throogfa  an  Important  stage  in  the  process  of 
manntncture  into  steel  tires  and  are,  therefore, 
■rtides  of  steel  partly  manufactured;  and  were, 
tbeiefore,  properly  classified  for  duties  as  man- 
ufactures of  steel  not  otherwise  provided  for. 
The  coart,  therefore,  finds  the  issues  Joined  for 
the  defendant  And  thereupon  the  plaintiff, 
by  its  attorney,  moves  the  court  for  a  new  trial 
herein;  and  ue  court,  being  now  fully  advised 
npoo  said  motion,  overrules  the  same  and 
awards  judgment.  It  is  thereupon  considered 
and  adjudged,  by  the  court,  that  the  defendant 
do  have  Kod  recover  of  the  plaintiff  his  costs 

in  this  behalf  expended,  amounting  to dol- 

Ian  and cents,  and  thai  he  have  execution 


Od  the  same  day,  the  foUowfng  stipulation, 
MS]    cDtitled  in  the  cause,  and  signed  by  tlie  attor- 
■cys  for  the  parties,  was  filed: 

"It  Is  hereby  stipulated  and  agreed  between 
ifat  partka  to  the  above  entitled  cause  that,  on 
the  trial  of  the  same,  it  was  proved  that  the 
r**^**^  inmrted  the  steel  blooms  mentioned 
k  the  pkaoings  and  proofs  in  this  case,  at  the 
Fort  of  Chicago,  during  the  year  1882,  and  en- 
lesed  them  at  the  custom  bouse  as  steel  blooms; 
aod  that  the  same  were  assessed  a  duty  of  45 
fm  ecBt  md  talonm,  bv  the  defendant  Collect- 
m,  m  'maoofactures  ot  steel  not  otherwise  pro- 
vided for,'  imder  the  provisions  of  Schedule  E, 
I  £504,  Revised  Statutes;  that  the  plaintiff  paid 
the  duty  levied  thereon,  under  protest,  and  in 
time  took  an  appeal  to  the  Secretaiy  of  the 
,  claiming  therein  that  the  blooms  in 
were  not  dutiable  as  manufactures  of 
not  otherwise  provided  for,  and  were  not 
ipeciaDy  provided  for  by  name  in  the  tariff, 
dutiable  at  the  rate  of  80  per  cent  ad 
m  '  sted,  in  any  form  not  otherwise 
'  for,'  under  the  provisions  of  Schedule 
ci  the  same  section;  that  the  Secretary  of  the 
decided  such  appeal,  afiirming  the  ac- 
of  the  Collector,  and  that  this  suit  was 
commenced  in  due  time,  to  recover 
15  per  cent  dutv  alleged  to  have  been  col- 
m  ezoem,  and  so  paid  under  protest;  that 
Joined  and,  a  Jury  having  oeen  waived 
with  the  statute,  the  case  was 
to  the  court  for  trial;  that  the  proof 


shows  that  the  steel  tire  blooms  In  question  are 
produced  by  first  casting  a  fiat,  round  ingot  of 
steel,  somewhat  in  the  shape  of  a  cheese,  or 
grindstone  with  no  bole  tlu-oueb  the  center.  It 
is  then  reheated  and  hammered,  so  as  to  reduce 
its  thickness,  thereby  compacting  its  grain  or 
fiber;  a  hole  is  swedgcd  through  its  center  and 
it  is  then  hammered  on  the  horn  or  beak  of  an 
anvil,  thereby  expanding  its  ciroumference,  and 
forming  a  grain  or  fiber  in  its  circumferential 
direction ;  and,  when  intended  for  tires,  the 
rudiments  of  a  flange  are  formed  of  swedged 
also  upon  the  outer  periphery  of  the  circle.  In 
this  form,  these  blooms  are  ready  for  rolUng, 
and  are  imported  at  this  stage  of  development. 
On  arrival  in  this  country,  they  are  rdieated 
and  placed  in  the  rolling  machine,  where  they 
are  rolled  or  spun  into  ue  size  or  shape  adapt- 
ing them  for  use  for  tires  for  locomotive  driv- 
ing wheels  or  car  wheels,  and,  after  being  rolled, 
the  inner  and  outer  surfaces  are  turned  and  fin- 
ished in  a  lathe;  the  work  which  had  been  ex- 
pended on  them  to  bring  them  from  the  Ingot 
sta|?e  to  tire  blooms  is  shown  to  have  been  eq^ial 
to  $10  or  $15  per  ton;  that  these  blooms  are 
classed  in  trade  and  commerce  with  steel  bars, 
steel  ingots,  steel  billets,  steel  rail  blooms,  steel 
plates  and  aU  sorts  of  forgings,  and  are  forms 
of  steel  known  in  trade  and  commerce  as  steel 
tire  blooms;  that  a  steel  casting  which  has  been 
hammered  readv  for  rolling  fi  a  bloom;  that 
hammering  an  mgot  to  prepare  it  for  rolling  is 
called  blooming,  regardless  of  the  shape  into 
which  the  steel  is  nuide  bv  rolling  or  hammer- 
ing; that  when  imported,  these  blooms  were 
ready  for  rolling.ana  were  imported  at  this  stage 
of  development  And  the  court,  after  hearing 
all  of  the  evidence,  found  that,  when  imported, 
these  blooms  had  passed  through  an  important 
stage  in  the  process  of  manufactiuv  into  steel 
tires,  and  are.  therefore,  articles  of  steel  partly 
manufactured;  and  were,  therefore,  properly 
classified  for  duties  as  manufactures  of  steel  not 
otherwise  provided  for,  and  the  court  found  the 
issues  for  tne  defendant  That  the  plaintiff  ex- 
cepted to  sdd  finding  of  the  court,  viz.:  that 
the  blooms  were  properly  classified  for  duties 
as  manufactures  of  steel  not  otherwise  provided 
for,  as  not  being  in  accordance  with  the  evi- 
dence, and  moved  the  court  to  srant  a  new  trial, 
which  motion  was  overruled  and  Judgment 
was  entered  for  the  defendant" 

There  is  no  bill  of  exceptions,  but  the  plaint- 
iff has  sued  out  a  writ  of  error  to  review  the 
Judgment 

Schedule  E  of  section  2504  of  the  Revised 
Statutes,  2d  ed.  p.  465,  in  force  at  the  time  of 
these  entries,  contains  the  following  provisions 
as  to  duties  on  imports: 

"All  manufactures  of  steel  or  of  which  steel 
shall  be  a  component  part,  not  otherwise  pro- 
vided for:  45  per  centum  ad  talorem.  But  all 
articles  of  steel  partially  manufactured  or  of 
whidi  steel  shall  be  a  component  part,  not  oth- 
erwise provided  for,  shall  pay  the  same  rate  of 
duty  as  if  whoUy  manufactiured." 

"Locomotive  tire  or  parts  thereof:  three  centa 
per  pound."    P.  465. 

"  Steel  in  ingots,  bars,  coils,  sheets  and  steel 
wire,  not  less  than  one  fourth  of  one  inch  in  di- 
ameter, valued  Ht  seven  cents  per  pound  or  less; 
two  cents  aod  one  fourth  per  pound;  valued  al 
above  seven  cents  and  not  above  eleven  cents  per 
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pound,  three  cents  per  pound;  valued  at  above 
eleven  cents  per  pound,  three  cents  and  a  half 
per  \)ound,  and  10  per  centum  ad  talarem," 
P.  436. 

'*  Steel  in  any  form  not  othervdse  proflded 
for,  to  per  centum  ad  valorem"    T,  A6. 

The  ccntention  on  the  part  of  the  phdntiff  Is 
that  the  articles  in  question  were  merely  steel 
blooms — not  manufactured  articles  or  piurtially 
manufactured  articles,  but  only  forms  of  steel 
called  steel  tire  blooms,  and  therefore  subject 
to  a  duty  of  80  per  cent  ad  valorem,  and  not  to 
a  duty  of  46  per  cent  ad  valorem. 

The  court,  in  the  paper  which  contains  the 
Judgment,  finds  certain  facts,  evidently  in- 
tended to  be  facts  specially  found,  under  section 
649  of  the  Revised  Statutes.  On  these  facts  it 
bases  its  conclusion  of  law,  that  the  articles 
were  properlv  classified  for  duties  as  manufac- 
tures of  steef  not  otherwise  provided  for,  and 
its  Judgment  for  the  defendant  The  stipulation 
in  the  record,  above  set  forth,  is  a  paper  edgned 
after  the  trial,  intended  to  take  the  place  and 
serve  the  purpose  of  a  duly  sigped  bill  of  ex- 
ceptions. It  states  what  was  proved  on  the  trial 
as  to  the  importations,  the  entries,  the  assess- 
ments and  payments  of  duties,  the  protests,  the 
appeals,  the  action  thereon  and  the  bringing  of 
the  suit  hi  time.  It  then  states  what  the  proof 
showed,  on  the  trial,  as  to  the  manner  of  pro- 
ducing the  steel  tire  blooms  inquration,  and  as 
to  their  condition  when  imported,  and  as  to 
how  they  were  treated  on  their  arrival  in  this 
country.  It  then  states  what  the  proof  showed 
as  to  the  value  per  ton  of  the  work  put  on  them 
from  the  ingot  state  until  they  amved  at  the 
condition  in  which  they  were  imported;  and  as 
to  how  th^  were  classed  and  Imown  in  trade 
and  commerce;  and  as  to  what  a  bloom  and 
blooming  are;  but  these  last  mentioned  matters 
are  none  of  them  found  as  facts  by  the  court, 
in  its  findings.  The  stipulation  tiien  states  what 
the  court  found  as  a  conclusion  of  law,  and  that 
the  plaintiff  excepted  thereto.  On  this  state  of 
the  record,  this  court  is  authorized,  under  sec- 
tion 700  of  the  Revised  Statutes,  to  determine 
whether  the  facts  specially  found  by  the  circuit 
court  are  sufficient  to  support  the  judgment;  but 
it  can  take  no  notice  of  any  facts  not  thus 
specially  found,  because  they  were  not  fotuid 
by  the  court  below;  and  this  court,  as  an  appel- 
late court,  cannot  try  an  issue  of  fact.  The 
stipulation,  however,  does  not  contain  any 
agreement  as  to  the  existence  of  any  facts,  but 
merely  a  statement  as  to  what  the  pr(f)of  showed 
on  the  trial;  and  does  not  state  that  the  parties 
agreed,  in  advance,  on  the  facts  found  by  the 
court,  or  how  they  were  proved;  but  states  that 
the  court  heard  all  the  evidence.  As  to  any 
facts  stated  in  the  stipulation  to  have  been 
shown  by  proof  at  the  triaU  if  they  are  not  con- 
tained in  the  special  findinir^,  the  onlv  conclu- 
sion can  be  that  the  court  did  not  find  them  to 
be  facts.  So  the  case  must  be  adjudicated  on 
the  special  findings  alone. 

In  the  findings,  the  articles  are  described  as 
•tecl  tire  blooms;  not  only  steel  and  blooms,  but 
steel  tire  blooms.  This  would  indicate  that  they 
were  steel  blooms  having  some  purpose  in  con- 
nection with  tires.  It  is  then  set  forth  how  thev 
are  produced.  A  fiat,  round  ingot  of  steef, 
somewhat  in  the  shape  of  a  cheese  or  a  grind- 
stone, is  cast,  but  without  a  hole  in  its  center. 
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It  is  then  reheated  and  hammered,  so  as  to  re- 
duce its  thickness,  thereby  compacting  its  ^rain 
or  fiber.    A  hole  is  then  swedged  through  iu 
center,  and  it  is  then  hammered  on  the  horn  or 
beak  of  an  anvfl,  thereby  expanding  its  circum- 
ference and  forming  a  grain  or  fiber  in  its  cir- 
cumferential direction.    It  is  plain,  so  far,  that 
the  articles  are  beinffpnt  into  a  shape  in  which 
they  can  be  workea  into  th:es,  either  for  the 
driving  wheels  of  locomotives  or  for  car  wheeb. 
depending  on  their  size,  shape  and  weight    The 
fln<Ungs  go  on  to  sav  that  "When  intended 
for  tiiis  ot  driving  wneels,  the  rudiments  of  a 
flajige  are  formed  or  sweidged  also  upon  the 
outer  periphery  of  the  circle."    This  is  not  a 
statement  as  to  whether  these  particular  blooms 
were  intended  to  be  tires  for  driving  wheels  or 
for  car  wheels.    It  is  then  stated  that  the  blooms 
are  ready  for  rolling  and  are  imported  at  this 
stage.    Then  it  is  said:    "  On  airiving  in  this 
country,  they  are  heated  and  placed  in  the  roll-     [5 
ing  madiine,  where  th^  are  rolled  or  span  into 
the  size  and  sli^M  adapting  them  for  use  for 
tires   for  locomotive  driving;  wheels  or  car 
wheels;  and,  after  being  rolled,  the  inner  and 
outer  surfaces  are  turned  and  finished  in  a 
lathe. "  But  this  is  not  a  statement  as  to  whether 
these  iNUticular  blooms  were  adapted  or  in- 
tended to  be  made  into  tires  for  driving  wheds, 
or  for  car  wheels  or  for  both,  or  some  for  one 
and  some  for  tiie  other. 

It  is  not  found  bv  the  court  that  these  blooms 
were  partiy  numuiactured  tires  for  the  driving 
wheels  of  locomotives.  On  the  contrary.  th« 
conduding  statement  in  the  findings  is,  that 
"  These  blooms  had  passed  through  an  impor- 
tant 8ti^;e  in  the  process  of  manufacture  into 
steel  tires ."  They  may  all  have  been  blooms  of 
which  onlv  tires  for  car  wheels,  and  no  tires  for 
driving  wheels,  could  have  been  made  or  were 
intended  to  be  made.  The  Collector  and  the 
Secretary  of  the  Treasury  may  have  so  decided. 
Those  decisions  stand  and  are  conclusive,  under 
section  2081  of  the  Revised  Statutes,  imtll  the 
contrary  is  shown  in  a  suit  Amaon  v.  Murphft 
[ante,  m].  The  contrary  is  not  shown.  Tfaie 
case  ia  not  one  of  a  doubt  as  to  the  meaning  of 
the  statute,  or  of  a  doubt  as  to  what  statute  ap- 
plies to  a  specific  article,  but  is  one  of  a  failure 
of  the  importer  to  show  that  the  decisions  of  the 
Collector  and  of  the  Secretary  as  to  the  rate  and 
amount  of  duties  were  erroneous.  These  views 
also  meet  the  suggestion  of  the  plaintiff,  that  if 
these  steel  blooms  were  partially  manufactured 
locomotive  tires  or  parts  of  tires,  they  were  du- 
tiable at  three  cents  per  pound.  The  stipulation 
states  that  the  protest  was  that  the  articles  were 
not  specially  provided  for  by  name  in  the  tariff. 
but  were  liable  to  the  80  per  cent  duty,  and  not 
to  the  45. 

It  being  assumed,  as  it  must  be  on  the  find- 
ings, that  these  blooms  were  adapted  and  in. 
tended  for  tires  for  car  wheels,  and  not  for  driv- 
ing wheels,  it  is  clear,  we  think,  that  they  were 
partially  manufactured  tires  of  that  character, 
and  were  not  otherwise  provided  for,  and  were 
subject  to  45  per  cent  duty,  and  were  not  sub- 
ject to  80  per  cent  duty,  because,  althoua^h  ( 
forms  of  steel,  they  were  provided  for  imder  me 
45  per  cent  clause. 

It  is  conceded  bv  the  government  that  if  those 
blooms  were  ordinarv  steel  blooms,  that  is, 
merely  hammered  steel  castings,  they  would  noc 
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be  utidet  of  steel  partially  manufactured  or 
Ihble  to  45  per  cent  duty,  but  would  be  liable  to 
oBij 90  per  cent  duty.  But  the hammerisff  on 
the  bom  of  the  anvil  formed  a  grain  or  fiber 
drcomfcrentially;  and  this  is  what  the  court,  in 
in  jhHtingL  called  the  "important  stage" 
thioagh  inddi  the  blooms  had  passed  "  in  the 
proccH  of  manufacture  into  steel  tires." 
JudgwaetU  agUm^ 

H.  MoKenney,  dark.  Sup.  Oonrt,  U.  8. 


iOHN   8HEPARD,  HENRY   NORWELL 
AJCD  ROBERT  FERGUSON,  as  Shspabd, 

NOBWKLL  A  COMPAAT,  .^tpU., 

t. 

EDWARD  0.   OARRIGAN,  Admr.  of 
M.  Macdohald,  Deceased. 

096  a,  0.  Reporter^  ed.  BBS  9K4 

Patent  law. 

an  SM^lioant  for  a  patent  to  ooreranew 
1  m  oompeUed,  by  the  rejeotion  of  his 
\jj  the  Patent  OAoe,  to  narrow  his 
bj  the  Introdiiotioii  of  a  new  elementi  he 
t^afur  the  i«ae  of  hispatent  broaden  his 
tff  dropplna  SQOh  elemeni. 
[No.  128J 
Arfmed  Jan.  to,  91,  IS^.  Decided  FA.  1, 1886. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachu- 


Slasemeot  of  the  case  by  Ifr.  JuetieeWoodMi 
mm  waa  a  suit  to  restrain  the  infringement 
if  lettcfs  patent  for  an  improvement  in  dress 
pcptoctoca,  granted  to  Helen  H.  Macdonald, 
Ike  JHtestaie  of  the  defendant  in  error,  dated 
fietttember  29, 1874,  upon  an  application  filed 
Hay  10, 187S. 

The  spedflcatioo  of  the  pateiA  described  the 
lawntioo  aa  fellows : 
**  My  fnTention  relates  to  piotectors  for  the 
edge  of  dresses  and  otner  garments,  and 
I  <^  a  band  or  strip  of  fluted  r>r  pUited 
cither  water  proof  itself  or  covered  or 
with  any  water  proof  materiaL 
**  Ib  tiie  drawing  Figure  1  represents  a  yiew 
if  a  defacfaed  portion  of  the  oress  protector, 
and  Ylgure  8  represents  the  protector  as  ap- 
yttod  to  the  bottom  of  a  dress  skirt. 

**  A  is  the  plaited  or  fluted  band,  which  is 
wMer  pfoof  or  bound  with  waterproof  mate- 
fWL  sM  e  Is  a  beading  to  which  it  may  be  se- 
eovad  for  better  attachment  to  the  garment 

**  BcRlof  ore  skirt  protectors  have  been  made 
if  a  pUted  or  fluted  strip  of  wigan  or  other 
^f<y*«^  with  starch,  which,  upon  bo- 
wel, «eta  limp,  loses  its  shape  and  ab- 
r  dirt,  oesSdes  being  objectionable  on  ac- 
of  the  harsh  scraping  noise  it  makes 


Bf  mif  improrement  these  ol^Jections  are 

BBe.     Toe  waterproof   protector   pre- 

the  lower  edge  of  the  dress  from  all 

\aa  the  ground,  retains  Its  rigidity  and 

giving  a  naceful  himg  to  the 

easily  be  deaned." 

Ike  flfune  leierrad  to  in  the  speciflca> 


tion  represented  skirt  protectors  made  with 
plaited  or  fluted  bands. 

The  claim  was  as  follows : 

"  As  a  new  article  of  manufacture,  a  skin 
facing  or  protector,  having  a  fluted  or  plaited 
border,  bound  with  or  composed  of  enameled 
cloth  or  water  proof  material,  substantially  as 
and  for  the  puipos<^  <iet  forth." 

On  November  V,  1874,  the  patentee  filed  in 
the  Patent  Office  a  disclaimer  by  which  she 
struck  out  from  he  claim  the  words  *' facing 
or,"  leaving  the  daim  to  cover  only  a  skirt  pro- 
tector. 

The  answer  of  thedefendants  denied  infringe- 
ment and  denied  that  Macdmald  was  the  first 
and  original  inrentor  of  the  improvement  de- 
scribed in  her  patent. 

Upon  final  hearing,  the  circuit  court  found 
the  issues  were  for  the  plaintiff,  and  entered 
a  decree  in  her  favor  against  the  defend- 
ants for  profits  and  damages;  and  restrained 
the  latter  from  selling,  to  be  used,  protectors 
embracing  said  patented  improvement,  or  any 
substantial  part  thereof.  From  this  decree  the 
defendants  appealed.  After  the  appeal  Mac- 
donald  died,  and  Carrigan,  who  had  been  ap- 
pointed her  administrator,  was  made  appellee 
m  her  stead. 

Mr,  Bdward  N.  Diekereoiit  for  appel- 
lants. 
Meter*,  B.  F.  Butler  and  F.  P.  Fisht  for 

appellee. 

Mr.  Jitetiee  Woods  delivered  the  opinion  of 
the  court: 

The  evidence  shows  tliat  skfart  protectors  are 
made  isolated  and  are  y>ld  as  distinct  articles 
of  manufacture,  and  nor  as  a  {Murt  of  the  dress 
to  which  they  are  to  be  attached.  They  are 
kept  in  shops  for  sale  singly  or  by  the  dozen, 
and  the  purchasers  use  them  by  sewinx  them 
on  the  inside  of  the  trains  of  long  £esses, 
near  the  lower  edge.  They  can  be  easily  de- 
tached when  womout  and  new  ones  substituted. 
It  is  admitted  that  the  defendants  sell  sldrt  pro- 
tectors made  under  the  patent  issued  to  Tneo- 
dore  D.  Day,  March  28, 1875,  for  an  improve- 
ment in  skirt  protectors.  The  improvement  of 
Day  is  that  described  in  the  specification  of  his 
patent: 

"  I  use  a  strip  of  India  rubber  that  is  made 
with  longitudinal  ribs,  of  sufficient  size  to  with 
stand  the  wear  to  which  it  is  subjected ;  and 
between  these  ribs  there  is  a  groove  that  makes 
the  strip  light  and  fiezible;  and  the  web  of  rub- 
ber between  the  ribs  recdves  a  line  of  stitching, 
by  which  the  protector  strip  is  united  to  a  strip 
of  rubber  cloth,  muslin  or  other  suitable  mate- 
rial that  is  to  be  attached  to  the  inside  of  the 
drc«s  at  or  near  the  lower  edge." 

The  skirt  protectors  made  under  this  patent 
are  not  made  with  a  fiuted  or  plaited  band  or 
border.  The  defendants  insist  that,  by  reason  of 
this  fact,  th^  are  essentially  different  from  the 
improvement  described  in  the  Macdonald  pa- 
tent, and  therefore  do  not  infringe  thatf patent 
On  the  other  hand,  the  plaintiff  Insists  that  the 
fluted  or  plaited  border  mentioned  in  the  Mac- 
donald patent  is  a  matter  of  descriptive  form 
merely  and  not  an  essential  part  of  the  inven- 
tion covered  by  the  patent;  and  that  the  use  of 
•kirt  proucton  without  a  fluted  or  plaited 
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tiorder,  but  in  other  respects  substaDtially  like 
the  protectors  described  in  the  Macdonald  pa- 
tent, is  an  infrineement  of  that  patent.  Upon 
this  issue  we  thiiS:  the  defendants  are  right. 

It  appears  from  the  file  vmppeT  and  and  con- 
tents in  the  matter  of  letters  patent  granted  to 
Helen  M.  Macdonald  that  In  the  first  applica- 
tion for  her  patent,  dated  May  6,  1878,  the 
specification  described  her  patent  as  follows : 

''My  invention  consists  of  a  strip  of  enam- 
eled muslin  from  two  to  four  inches  wide, 
which  may  be  covered  with  any  dress  material, 
such  as  silk,  caslmiere,  ali>aca,  armure  or  ta- 
mise  cloth;  it  is  then  formed  in  pleats,  and 
bound  across  the  top,  like  samples;  said  pleats 
being  held  in  place  by  one  row  of  machine 
Btit(£ing  throu^'h  the  center.  It  is  tiien  ready 
to  be  sewed  in  tne  dress  skirt 
[596]  "My  invention  protects  the  dress  from  being 
cut  or  damaged  by  contact  with  earth  or  brick  or 
concrctepavements  and  sidewalks,said  invention 
beinff  impervious  to  moisture;  it  also  protects 
the  skirt  from  being  .soiled  or  damaged  by  mud 
or  dampness  of  street  crossings,  sidewalks,  etc. 

"It  also  forms  a  very  neat  trinmiing,  anc>  im- 
proves the  hanging  of  the  skirt"  * 

On  Mav  10, 1873,  Macdonald,  for  some  rea- 
son which  does  not  appear,  withdrew  this  speci- 
fication and  substituted  the  following: 

''My  invention  consists  in  protecting  the 
lower  edge  of  dresses  and  other  garments  by 
affixing  thereto  a  portion  of  water-proofed  ma- 
terial, or  in  water  proofing  the  material  itself; 
and  I  claim  as  my  invention  the  use  of  water- 
proofed material,  in  whatsoever  form  it  now 
exists  or  may  hereafter  exist,  for  the  purpose 
of  protecting  the  lower  edge  of  all  varments 
from  wear  and  soilia|,  either  from  fnction  or 
moisture;  and  refer  W  the  inclosed  samples  as 
substantially  representing  my  invention."  In 
this  specification  all  reference  to  plaits  or  plait- 
ingis  omitted. 

The  application  with  the  substituted  spedflca- 
tion  was  rejected  by  the  Patent  Office  on  August 
9,  1878,  and  the  applicant  was  referred  to  the 
patent  issued  to  James  A.  McKee,  Januarv  10, 
1865,  which  covered  neither  a  plaited  nor  fluted 
band  or  border  as  one  of  its  dements.  Upon 
re-examination  her  application  was,  on  Septem- 
ber 9,  again  rejected. 

On  October  9, 1878,  after  the  second  rejection, 
Macdonald  filed  an  amended  spedficaaon,  in 
which  she  described  her  invention  and  stated 
her  claim  as  follows: 

"My  invention  consists  in  protecting  the 
lower  edge  of  dresses  and  other  garments  by 
affixing  thereto  a  portion  of  water-proofed  or 
enameled  material,  or  in  water  proofing  the 
material  itself;  and  I  claim  as  a  new  article  of 
manufacture  a  skirt  facing  or  protector,  having 
a  plaited  or  fiuted  border  oound  with  or  com- 
posed of  enameled  cloth  or  other  water-proof 
material,  substanUaUv  as  and  for  the  purpose 
set  forth."  ' 

On  October  80  she  was  informed  by  the 
Patent  Office  that  her  application  was  adjudged 
to  interfere  with  the  pending  application, 
^5971  among  others,  of  M.  Herbert  Chase,  and  that 
"the  subject  matter  involved  in  the  interference" 
was  "a  skirt  protector  having  a  fluted  or  plaited 
border. "  The  skirt  protector  of  Chase  referred 
to  in  the  notice  of  interference  was  a  pkdted 
strip  of  India  rubber.  Macdonald  prevailed 
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over  Chase  in  the  matter  of  the  interference  be- 
tween their  two  applications,  and  received  the 
Intent  for  her  invention,  which  is  the  patent  in- 
volved in  this  suit. 

This  patent,  it  will  be  observed,  covers  a 
skirt  protector  merely  without  including  any 
means  or  method  for*attaching  it  to  the  dress, 
the  purchaser  being  left  to  fasten  the  protector 
to  the  dress  in  her  own  way. 

It  is  shown  by  the  evidence  in  the  record  that 
for  several  vears  prior  to  the  earliest  date  as- 
signed by  Macdonald  for  the  discovery  of  her 
device,  in  fact  as  far  back  as  1857,  strips  of 
enameled  cloth  without  fluting  or  plaiting  had 
been  sewed  on  the  bottom  of  the  skirts  of  ladies^ 
dresses,  so  as  to  project  below  the  lower  edizes, 
with  a  view  of  protecting  the  inside  aoriaoe 
and  lower  edge. 

This  fact  and  the  file  wrapper  and  oontenta 
of  which  we  have  stated  the  substance,  make  it 
clear  that  the  claim  and  specification  of  tbe 
Macdonald  patent  must  be  construed  to  include, 
as  their  language  requires,  a  fiuted  or  plaiteil 
band  or  boraer  as  one  of  the  essential  demenis 
of  the  invention.  Without  tliis  clement  tbe 
patent  would  not  have  been  issued.  The  Patent 
Office  decided,  and  it  is  clear,  that  %vithout  it 
the  invention  had  been  anticipated.  Where  an 
applicant  for  a  patent  to  cover  a  new  combina- 
tion is  compelled  by  the  rejection  of  bis  appli- 
cation by  the  Patent  Office  to  narrow  his  claim 
by  the  introduction  of  a  new  element,  he  can- 
not after  the  issue  of  the  patent  broaden  his 
claim  bv  dropping  the  element  which  lie  was 
compelled  to  include  in  order  to  secure  his 
patent.  Leggeit  v.  Atery,  101  U.  8.  256  [Bk, 
25,  L.  ed.  8651;  Qoodyear  Dental  Vulcanite  0>. 
V.  Davis,  102  U.  8.  2&-228  [Bk.  26.  L.  cd.  149, 
151];  Fat/  v.  ('ordeeman,  109 U.  S.  408rBk.  27, 
L.  ed.  979];  Malinv.  Ilarwood^  and  Cartridge 
Co,  V.  Cartridge  Cb.  112U.  8. 854, 359,  G34-644 
rek.  28,  L.  ed.  665,  667,  8^,  834];  SargeiU  v. 
MaUSafe  and  Lock  Co,  [anU,  67]. 

In  the  case  of  Fay  v.  Cordenmnn,  vlnsupm^ 
it  was  said  by  Mr.  Justice  Blaichford,  who 
delivered  the  judgment:  "The  claims  of  the 

gatents  sued  on  in  this  case  are  claims  t<a  com- 
inations.  In  such  claims,  if  the  patentee 
specifies  any  element  as  entering  into  the  00m- 
bination,  either  directly  by  the  language  of  tbe 
claim,  or  by  such  a  reference  to  the  descriptive 
part  of  the  specification  as  carries  such  element 
into  the  claim,  he  makes  such  element  material 
to  the  combination;  and  the  court  cannot  de- 
clare it  to  be  immaterial.  It  is  his  province  to 
make  his  own  claim  and  his  privilege  to  restrict 
it.  If  it  be  a  claim  to  a  combination,  and  be 
restricted  to  specified  elements,  all  must  be  re- 
garded as  material,  leaving  open  only  tbe  ques- 
tion whether  an  omitted  part  is  supplied  by  an 
equivalent  device  or  instrumentality. **  So  in 
Sargent  v.  HaU  Sitfe  d  Lock  Co.  ubi  svpra,  tbe 
same  Justice  said:  "In  patents  for  combinations 
of  mechanism,  limitations  and  provisos  imposed 
by  the  inventor,  especially  sucb  as  were  Intro- 
duced into  an  apphcation  after  it  had  been  per- 
sistently rejectea,  must  be  strictly  construed 
against  the  mventor  and  in  favor  of  the  public, 
and  looked  upon  as  in  tbe  nature  of  diacbum- 
ers."  These  authorities  are  in  point  and  de- 
cisive of  the  present  case. 

If  an  applicant,  in  order  to  get  his  patent 
accepts  one  with  a  narrower  claim  than  tbmt 
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*M<"tii^^  in  his  original  application  he  is  bound 
br  Sl  If  dissatisfied  with  toe  decision  rejecting 
loiappUcallon,  he  should  pursue  his  remedy 
bf  apbeaL  Under  the  circumstances  of  this 
etie,  the  faiTentor  could  not  even  get  a  reissue 
biKd  CO  the  broader  claim  which  she  had 
shmdoaed.  LsggeU  v.  Avery,  ubi  $upra. 
Mocii  \em  can  sbe,  in  a  suit  brought  to  resdrain 
fa  iafringement,  enlarge  her  patent  by  aigu- 
SKBt,  so  as  to  cover  elements  not  falling  within 
i»  terms,  wad  whidk  she  had  explicitly  aban- 


As  the  akiit  protectors  sold  by  the  defendants 
save  neither  plaited  nor  fluted  bands  or  borders, 
wt  are  of  opmion,  in  accordance  with  the  views 
trptessed,  that  they  do  not  infringe  the  patent 
of  the  pIslntiiL  i%s  decree  qf  the  UircuU  Ckmrt 
tkertfore,  be  reeened  and  the  eauee  re- 
"  —'hdirecHmietodiemieetheHa. 

\  H.  MoKeoney,  Clerk,  Sop.  Ooort,  U.  S. 


KENTUCKY  CENTRAL  RAILROAD 
COMPANY,  Plff.  in  Err., 

t. 

COUNTY  OP  BOURBON,  State  of 

KSHTUOXT. 

■a  &  CL  Reporter^  ed.  ^  CentrtA  BaXkroad  Com- 
V.  Bomrhon  Gotmty,**  588-540.) 


^raeUee  ae  te  aduineement  qf  eaueee, 


to  wlildi  the  execution  of  the  revenue  laws 

I  have  been  enjoined  or  stayed  will  only  be 

CO  motion  of  the  State,  or  those  claiming 

ft;  Aod  then  it  most  appear  that  the  opera- 

<tf  tke  government  of  the  State  will  be  embar- 

bjdelar. 

[No.  1098J 

S^bmitUd  Jan.  tS,  1886.    Bedded  Feb.  1, 1886. 

R  ERROR  to  the  Coort  of  Appeals  of  the 
Jiaie  of  Kentucky. 
Ob  modon  to  advance. 
lUs  actioD  was  hrooght  by  the  defendant 
Is  error  in  a  state  coort  to  recover  certain 
laaes  sssessed  and  levied  by  the  State  Bo^  of 
IqoalfaaUoQ  of  Kentucky,  opon  the  property 
if  tke  pbdDtiff  fai  error;  A  ludgment  in  favor 
ei  ike  plaimtff  having  been  affirmed,  on  appeal, 
W  As  coort  below,  the  defendant  sued  out 
ftia  writ  of  error. 
The  pisintiif  in  error  now  moves  to  advance 
t&e  gToonds  that  the  delay  in  the  settle- 
d  vSe  questions  involved  materially  af- 
lbs  eoQection  of  its  revenue  by  the  State, 
ths  fiscal  operations  of  aU  the  ciUes, 
ooontieB  through  or  into  which  its 
is,  and  oppresses  the  plaintiff  in  er- 
dsmigesitBiMisineM,  thm  beingmany 
penrttny  acainst  it  of  which  the  Judgment 
r  oomtm  tnis  case  win  be  decisive. 

PT.  Stereiisoiit  for  plaintiff  in 
;  te  support  of  the  motion, 
fonnsri  appeared  for  defendant  in  error. 


OM^  jMeUeeWmJtU  deUvered  the  opin- 
mdtkteomti 

rUe  flwtftm  ie  denied.    Cases  in  which  the 

d  the  revenue  laws  of  a  State  have 

i—joiDsd  or  stayed  are  only  to  be  advanced 


on  motion  of  the  State  or  the  party  claiming 
under  such  laws.  R.  S.  §  949.  Here  the  mo- 
tion is  made  by  the  party  taxed,  and  the  suit  U 
by  the  County  claiming  under  the  tax  laws  for 
the  recovery  of  a  tax.  Liasmuch  as  the  County 
does  not  move  we  cannot  presume  that  "  the 
operations  of  the  government  of  the  State  will 
be  embarrassed  by  delay."  Under  the  rule  an- 
nounced in  ffoae  v.  lUehnumd,  etc.  R  R.  Co. 
98  U.  S.  2  peik.  28,  L.  ed.  781]  it  must  be 
shown  that  such  will  be  the  effect  of  delay  be- 
fore a  case  will  be  advanced,  even  on  motion 
l^the  State  or  those  claiming  under  it. 
True  copy.   Test: 

James  EL  McEenney,  Clerk,  Sup.  Court,  U.  S. 


WILLIAM  HARTOG,  Flff.  in  Err.. 

9. 

HENRY  MEMORY. 
(See&  a  Beporter*s  ed.  66S4O0L) 


fwriedieUon  ef  circuit  etmrt—when 
queatkm  qf  eitieemhip  muet  be  raieed. 

Where  the  oitixenship  of  the  parties  was  alleged 
in  the  declaration  and  wiw  sucd  as,  if  truly  stated, 
gave  the  court  jurlsdicfoi,  and  the  defendant, 
porpoeely  omlttiug  to  make  known  his  citizenship, 

S leaded  to  the  merits,  the  Question  of  citiaenshfp 
id  not  arise ;  and  evldenoe  by  the  defendant  con- 
tradicting the  allegations  in  the  declaration  as  to 
his  dtisenship,  was Irrelevantandafforded  no  basis 
for  the  dismtfwal  of  the  suit. 

[No.  1068.] 
Submitted  Dee.  4»  1888,    Bedded  Ftb.l,  1886. 

rr  ERROR  to  the  Circuit  Ckmrt  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  stated  by  the  court 
MeeerB,  Julius  Rosenthal  and   A.  M« 
Penee*  for  plaintiff  in  error. 

Meeere.  E.  B.  ShemuuiandAastiiiBier- 
bower»  for  defendant  in  error. 

Mr.  Ohiff  Juiiiee  Waiie  deUvered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  brought  under  section 
6  of  the  Act  of  March  8, 1875.  chap.  187,  18 
Stat  at  L.  470,  for  the  review  of  an  order  dis- 
misdng  a  suit  begun  in  the  circuit  court  The 
record  shows  that  on  the  19th  of  September, 
1884,  William  Hartog  sued  Henry  Memory  in 
an  action  of  assumpsit  for  a  breach  of  a  con- 
tract to  deliver  proper^  sold.  In  the  declara- 
tion Hartog  is  described  as  a  dtizen  of  the  King- 
dom of  Holland,  and  Memory  as  a  citizen  of 
Dlinois.  On  the  8th  of  October  Memory  filed 
three  pleas:  1,  general  issue;  2,  Statute  of  Lim- 
itations of  Illinois;  and  8,  limitation  laws  of 
Holland,  where  the  cause  of  action  accrued. 
On  the  8th  of  November  Hartog  obtained  a 
commission  for  the  taking  of  testimony  in  Hol- 
land, and  Memory  was  nued  to  file  cross  inter- 
rogatories by  the  following  Monday.  On  the 
9th  of  May,  1885,  Memory  withdrew  his  plea 
of  limitation  by  the  laws  of  Holland,  and  Har- 
tog filed  a  replication  to  the  idea  of  the  Statute 
<n  Limitations  of  Dlinois.  The  case  was  on 
the  same  day  tried  with  a  Jury.  On  the  trial 
the  plaintiff  introduced  "evidence  to  sustain 
the  issues  on  his  behalf,  which  evidence  also 
shows  that  said  plaintiff  was  a  wabiecX  of  the 
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KiDff  of  Holland;  and  also  ahows  that  said  de- 
fendant has  been  doing  business  in  the  City  of 
Chicago  for  seyeral  years. 

"And  thereupon  said  defendant  offered  him- 
self as  a  witness  to  maintain  the  issues  on  his 
behalf  in  aaid  cause,  and  during  the  progress 
of  his  examination  he  was  asked  bv  his  counsel 
the  following  questions,  and  gave  the  following 
answers: 

Q.  Are  you  a  dtizen  of  the  United  States, 
Mr.  Memory? 

A.  No,  sir. 

C).  Of  what  dominion  or  kingdom  are  you  a 
citizen? 

A.  I  am  a  citizen  of  Great  Britain,  shr. 

And  thereupon  said  plaintiff,  by  his  counsel, 
cross  examined  said  Memory  as  follows: 

(^  How  long  have  you  resided  and  done 
busmess  in  Chicago? 

A.  About  from  eight  to  ten  years,  I  suppose. 

Q.  Where  did  you  do  business  before  that? 

A.  I  did  business  for  a  short  time  in  New 
York, 

It  also  appeared  that  defendant  was  in  Hol- 
land twice  in  1879,  and  that  the  alleged  contract 
was  entered  into  there. 

Which  was  all  the  evidence  introduced  by 
either  party  on  the  question  of  citizenship  or 
residence. 

The  Jury,  on  the  11th  of  Mav,  brought  in  a 
verdict  against  Memory  for  $2,497.  A  motion 
for  new  trial  was  then  entered.  On  the  first  of 
Jime,  before  judgment  on  the  verdict,  the  de- 
fendant filed  the  following  motion: 

"And  now  comes  the  defendant,  by  his  at- 
torney, and  it  appearing  that  the  defendant  is 
not  a  citizen  of  the  United  States  or  of  any 
State,  but  a  dtizen  and  subject  of  Great  Britain, 
and  tiiat  aU  the  parties  to  this  suit  are  aliens, 
and  that  the  court  has  no  Jurisdiction  in  this 
cause,  the  said  defendant  moves  that  this  case 
be  dismissed  for  want  of  jurisdiction  in  this 
court." 

This  motion  was  granted,  and  the  suit  dis- 
missed June  10,  28  Fed.  Rep.  886.  To  reverse 
that  order  this  writ  of  error  was  brought. 

It  was  well  settied  before  the  Act  of  1876  that 
when  the  dtizenship  necessary  for  the  jurisdic- 
tion of  the  courts  of  the  United  States  appeared 
on  the  face  of  the  record,  evidence  to  contra- 
dict the  record  was  not  admissible,  except  un- 
der a  plea  in  abatement  in  the  nature  of  a  plea 
to  the  Jurisdiction,  and  that  a  plea  to  the  merits 
was  a  waiver  of  such  a  plea  to  the  jurisdiction. 
Farmington  v.  PilUbury  [ante,  11^,  and  cases 
there  dted.  In  its  general  scope  this  rule  has 
not  been  altered  by  the  Act  of  1876,  but  before 
that  Act  was  passed  it  had  been  held  that  the 
rule  prevented  the  courts  from  taking  notice  of 
(olorable  assignments  or  transfers  to  create 
<  uses  for  the  Jurisdiction  of  the  courts  of  the 
United  States  in  the  absence  of  a  plea  in  abate- 
ment or  to  the  jurisdiction;  and  as  that  Act 
*'  opened  wide  the  door  for  frauds  upon  the  ju- 
risdiction of  the  court  by  collusive  tranfers  so 
as  to  make  colorable  {Nirties  and  create  cases 
cognizable  by  the  courts  of  the  United  States," 
we  held  in  WiUicmiY.  Nottawa,  104  U.  S.  209, 
211  [Bk.  26,  L.  ed.  719,  720],  that  the  statute 
(banged  the  rule  so  far  as  to  allow  the  court  at 
any  time  without  plea  and  without  motion,  to 
Ktop  all  further  proceedings  and  dismiss  the 
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suit  the  moment  a  fraud  on  Its  jurisdictiOL 
discovered. 

Ndther  party  has  the  right,  however,  with- 
out pleading  at  the  proper  time  and  in  the 
proper  way,  to  introduce  evidence,  the  only 
purpose  of  which  is  to  make  out  a  case  for  dis- 
missal. The  parties  cannot  call  on  the  oomt 
to  go  behind  the  averments  of  dtizenship  in  the 
record,  except  by  a  plea  to  the  jurisdic«oii  or 
some  other  appropnate  form  of  proceeding. 
The  case  is  not  to  be  tried  by  the  parties  as  n 
there  was  a  plea  to  the  jurisdiction,  when  no 
such  plea  has  hem  filed.  The  evidence  must 
be  directed  to  the  issues,  and  it  is  oaHj  wben 
facts  material  to  the  issues  show  then  is  no 
jurisdiction  that  the  court  can  dismiss  the  case 
upon  the  motion  o^  dther  party. 

If  hi  the  o^orsb  of  a  trial  it  appears  by  evi- 
dence, which  is  admisdble  under  ttie  pleading 
and  pertinent  to  the  issues  joined,  that  the  sail 
does  not  really  and  substantially  involve  a  dis- 
pute of  which  the  court  has  oocnizance,  or  that 
the  parties  have  been  improperly  or  oollusivdy 
made  or  joined  for  the  purpose  of  creating  a 
cognizable  case,  the  court  may  stop  all  further 
proceedings  and  dismiss  the  suit 

In  WilUami  v.  ydtiaioa,  the  record  showed 
that  one  of  the  issues  to  be  tried  was  whether 
Williams,  the  plaintiff,  was  the  real  holder  and 
owner  of  the  bonds  sued  on;  and  the  evidence 
showing  the  collusion,  for  which  we  ordered 
the  suit  to  be  dismissed,  was  all  material  and 
pertinent  to  that  issue.    And  in  Farmington  v. 


were  placed  in  his  hands  for  the  mirpoee  of  hi- 
ing  sued  on  in  the  courts  of  the  United  States. 
The  case  came  here  on  special  findings  appii- 
caUe  to  tliat  issue;  and  what  we  then  said  was 
in  answer  to  the  question  certified  on  those 
findings. 

Beyond  this,  no  doubt,  if,  from  sn^r  source, 
the  court  is  led  to  suspect  that  its  junsdictioD 
has  been  imposed  upon  by  the  collusion  of  the 
parties  or  in  any  other  way,  it  may  at  once  of 
Its  own  motion  cause  the  necessary  inquiry  to 
be  made,  either  by  having  the  proper  issue 
joined  and  tried,  or  by  some  other  appropriate 
form  of  proceeding,  and  act  as  justice  may  re- 
quire, for  \\^  own  protection  against  fraud  or 
imposition. 

But  the  evidence  on  which  the  circuit  court 
acts  in  dismissing  the  suit  must  be  pertinent, 
either  to  the  issue  made  by  the  parties  or  to  the 
inquiiy  instituted  by  the  court;  and  must  appear 
of  record  if  dther  party  desires  to  invoke  the 
exerdse  of  the  appellate  jurisdiction  of  this 
court  for  the  review  of  the  order  of  dfemisBaL 
Barry  v.  Edmundt,  just  dedded  [post,  729]. 
And  when  the  defendant  has  not  so  pleaded 
as  to  entitie  him  to  object  to  the  jurisdiction, 
and  the  objection  is  taken  by  the  court  of  its 
own  motion,  justice  requires  that  the  plaintiif 
should  have  an  opportunity  to  be  h€ara  upon 
the  motion,  and  to  meet  it  by  appropriate  evi- 
dence. 

Here  the  dtizenship  of  both  the  plaintiff  and 
the  defenduit,  as  it  was  in  good  faith  under- 
stood by  the  plaintiff  to  be,  was  stated  in  the 
declaration;  and  it  was  such  as,  if  truly  stated, 
gave  the  court  jurisdiction.    The  defendant 
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;>«dedto  the  merits.  He  alone  koew  of  the 
■irtake  as  to  his  citiztaiship,  and  purposely 
fwtoted  to  make  it  known  at  the  time.  Under 
dbe  inuea  Joined,  the  question  of  citizenship 
did  Dot  and  oould  not  arise.  If  a  judgment  had 
bees  rendered  on  the  verdict  Memory  would 
hare  been  bound  by  it,  notwithstandmg  both 
he  and  HartQff  were  aliens.  The  record  would 
have  esU^pea  him  from  denying  the  Jurisdic- 
tioo  ci  tbe  court  The  testimony  about  his  dti- 
KDsfaip  was  irrelevant  and  wholly  immateriaL 
It  did  not  in  any  manner  relate  to  the  merits 
(d  tbe  case.  It  apparently  came  out  inddent- 
aDy  without  attracting  me  attention  of  the 
court  at  the  time.  The  defendant  suffered  it 
10  paaa  without  special  notice  until  after  the 
Todict  against  him.  He  then  moved  for  a  new 
trial,  not,  so  far  as  the  record  disdoses,  because 
ol  any  errors  at  the  trial,  but,  as  we  must  pre- 
iume.  for  the  purpose  of  laying  the'foundation 
for  bis  motion  to  dismiss;  and  the  case  appears 
to  have  been  dismissed  by  the  court,  solelyup- 
oe  tbe  defendant's  motion  and  the  irrelevant 
lertiiDooy  given  at  the  trial,  and  without  afford- 
teg  tbe  plaintiff  an  opportunity  to  rebut  or 

Btral  toat  testimony. 

Under  these  drcumstances^as  there  is  nothing 
_je  in  the  case  to  Justify  the  dismissal  of  the 
Buit^  we  are  of  opinion  tnat  the 

Order  dittnitHng  the  mit  is  erroneous  and  muH 
keremntdtomdihe  cause  remanded  for  further 
not  inconsistent  with  this  opinion. 


H.  MoKenney,  Qerk,  Sup.  Ot  U.  8. 


&  B.  OHAFFIN,  Pff.  in  Err., 

t. 
WILLIAM  TAYLOR 

|8ee  8.  C  Reporter**  od.  867-072.) 

JVfliw   prouedings  in  court  hdow,  on  man- 
m  date  from  this  court. 
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bat  been  decided  hj  this  oourt  on 

writ  of  error  cannot  be  re-examined  on  a  sub- 

mat  writ  of  error  to  the  nine  suit. 

Bverf  QtMittoQ  of  lawin  this  case  was  covered 

kent  of  this  court  at  the  former  heer- 

aod  It  was  error  for  the  state  court, 

on  the  mandate,  to  permit  the  flUnir 

•ectlDa  up  matters  of  law  whlcE 

already  fliuuly  sajudged  by  this  court  In 

[Na  1011.] 
Arfmei  Jan.  7.  8.  18S6.    Decided  Feb.  1.  1886. 

rl  ERROR  to  tbe  8umeme  ^Vmrt  of  Appeals 
of  tbe  State  of  Virginia. 

Anscmcnt  by  Mr.  Justice  ]Ka4.Awwn: 
fomer  judgment  in  this  case,  rendered 
tbe  plaintifl  in  error  by  the  Supreme 
»  of  Appeala  of  the  State  of  Vbginia, 
rcverwd  by  this  court,  a  report  of  which 
be  found  [ante,  196]. 
record  at  that  time  showed  tbe  state  of 

gs  aa  follows: 

dedintSon  waft  in  trespti'-s  de  bonis  as- 

i;  tbe  defendant  Justified  tbe  taking, 

treaaorer  of  Henrico  County,  diarsed 

whb  the  duty  of  collecting  taxes  due 

cd  Virginia  on  property  and  persons 
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in  said  county,  alleging  that  the  property  w&a 
lawf uUv  seized  and  taken  for  taxes  due  from 
the  plaintiff  to  the  State,  which  on  demand  he 
had  refused  to  pay. 

To  this  plea  the  plaintiff  replied  a  tender  in  pay- 
ment of  the  taxes,  whmi  demanded  and  before 
the  trespass  complained  of,  of  the  amount  due 
in  coupons  cut  from  bonds  of  the  State  of  Vir- 
ginia, receivable  in  payment  of  taxes  by  virtue 
of  the  Act  of  the  Qeneral  Assembly  of  that 
State,  passed  March  80, 1871. 

To  this  replication  the  defendant  demurred 
specially,  on  the  jmund,  first,  that  by  the  Act 
of  January  26,  lw2,  he  was  forbidden  to  re- 
ceive coupons  in  payment  of  taxes;  and  second, 
that  by  the  Act  of  March  18, 1884,  an  action 
of  treiq;>a8s  would  not  lie  in  sudi  a  case;  the 
two  Acts  referred  to  being  set  out  in  the  report 
of  the  opinion  of  this  court  in  the  case  of  Afn- 
dexter  v.  Oreenhow  [ante,  185]. 

On  this  demurrer  Judgment  was  rendered  for 
the  defendant,  which  was  reversed  by  this 
oourt,  for  the  reasons  set  out  in  the  opimon  in 
the  case  of  Poindexter  v.  Oreenhow,  wd  supra, 
on  the  ground  that  the  statutes  referred  to 
were  unconstitutional,  null  and  void,  aa  im- 
pairing the  obligation  of  tbe  contract  entered 
mto  by  the  State  with  the  holders  of  its  bonds 
in  the  Act  of  March  80, 1871. 

The  cause  was  remanded,  with  directions  to 
proceed  therein  in  conformity  with  law  and  the 
opinion  of  this  court.  The  mandate  being  re- 
ceived and  entered  of  record  in  the  Cirouit 
Court  of  Henrico  County,  that  court,  against 
the  oblection  of  the  plaintiff,  on  motion  of  the 
defendant,  permitted  the  latter  to  file  a  rejoin- 
der to  the  replication,  as  follows: 

*'  And  the  said  defendant,  by  his  attorney,  aa 
to  the  replication  of  the  plaintiff,  says:  that  the 
said  plaintiff  ought  not  to  have  or  maintain 
hiA  aforesaid  action  against  him,  because  he  says 
that  at  the  time  the  raid  plaintiff  offered  to  the 
defendant,  as  treasurer  and  collector  of  taxes 
for  the  County  of  Henrico,  in  payment  of  the 
taxes  of  the  saidplaintiff  for  the  year  1888  due 
to  the  State  of  Virginia,  a  paper  or  instrument 
in  print,  writing  or  engraving,  purporting  to 
be  a  coupon  detached  from  a  bond  of  the  Cx>m- 
monwealth  of  Virginia,  issued  under  the  Act 
of  Assembly  of  1871,  entitled  'An  Act  to  Fund 
the  Public  Debt,'  he,  the  said  plaintiff,  de- 
manded that  the  said  defendant  should  receive 
the  same,  together  with  a  small  sum  of  nation- 
al bank  currency,  In  full  for  said  taxes  due  by 
the  plaintiff  for  the  year  of  1888,  and  give  him, 
the  said  plaintiff,  a  receipt  in  full  discbarge  of 
said  taxes,  notwithstanding  the  Act  of  the 
General  Assembly,  approved  January  14, 1882, 
which  provides  that  whenever  any  taxpayer 
or  bis  agent  shall  tender  to  any  person  whose 
duty  it  is  to  collect  or  receive  taxes,  debts  or 
demands  due  the  Commonwealth  any  papers  or 
instruments  in  print,  writing  or  engraving 
purporting  to  be  coupons  detached  from  bon<u 
of  tnc  Commonwealtn  issued  under  the  Act  of 
1871,  entitled  '  An  Act  to  Fund  the  Public 
Debt.'  in  oayment  of  any  such  taxes,  debts 
and  aemanos,  the  person  to  whom  such  papers 
are  tendered  shall  receive  the  same,  giving  the 
partv  tendering  a  receipt,  stating  that  he  baa 
received  the  same  for  the  purpose  of  identifica- 
tion and  verification;  he  snail  at  the  same  time 
require  such  taxpayer  to  pay  his  taxes  in  coin, 
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legal  tender  notes,  or  national  bank  bills,  and 
upon  payment  ffive  him  a  receipt  for  the  same; 
in  caseof  refusu  to  pay,  the  taxes  due  shall  be 
collected  as  all  other  delinquent  taxes  are  col- 
lected. The  said  defendant,  as  treasurer  and 
tax  coUector  for  the  County  of  Henrico,  as  was 
his  duty,  did,  on  account  of  said  Act  of  Janu- 
ary 14, 1882,  refuse  to  comply  with  the  de- 
mands of  the  said  plaintiff,  but  was  willing  and 
ready  to  roceire  and  is  still  read^  to  receive  the 
said  paper  or  instrument  in  pnnt,  writing  or 
engraving  purporting  to  be  a  coupon  detached 
from  a  bond  of  the  Ck>nmionwealth.  issued  un- 
der the  Act  of  1871,  entitled  '  An  Act  to  Fund 
the  Public  Debt,'  imd  give  said  plaintiif  a  re- 
ceipt for  the  same,  for  the  purpose  of  identifi- 
cation and  verification;  at  the  same  time  re- 
ceiving from  the  said  plaintiff  his  taxes  in  coin, 
legal  tender  notes  or  national  bank  bills,  giv- 
ing him  a  receipt  for  the  same,  as  required  by 
said  Act  of  January  14, 1882;  and  for  the  pur- 
pose herein  set  forth.  But  the  said  plaintiff 
was  not  wHlingto  comply  with  the  said  Act  of 
January  14, 1^,  and  did  not  comply  with  the 
same,  as  by  law  he  was  required  to  do;  and  he 
refusing  to  pay  his  taxes  aioresaid,  the  defend- 
ant, as  treasurer  and  tax  collector  for  the  Coun- 
ty of  Henrico,  as  was  his  duty  under  the  law, 
proceeded  to  collect  the  taxes  from  the  said 
plaintiff  in  the  manner  set  forth  in  the  plea  of 
the  defendant  heretofore  filed,  and  as  provided 
for  in  said  Act  of  January  14, 1882,  and  this  he 
is  ready  to  Yeiifj." 

The  cause  was  finally  submitted  on  a  de- 
murrer to  this  rejoinder,  when  the  court,  being 
of  opinion,  as  the  record  recites,  that  the  Judg- 
ment and  opinion  of  this  court  in  this  cause  did 
not  preclude  and  forbid  the  defendant  from 
pleading  in  bar  the  Act  of  Assembly  of  January 
14, 1882,  set  forth  by  him  in  his  rejoinder,  and 
that  the  Constitution  of  the  United  StatfjS  did 
not  make  said  Act  of  Assembly  null  and  void 
as  a  defense  to  the  defendant  in  this  action, 
rendered  Judgment  on  the  demurrer  in  favor  oif 
the  defendant  A  petition  to  the  Supreme 
Court  of  Appeals  of  Virginia  for  a  writ  of  er- 
ror to  that  judgment  was  denied;  and  the  cause 
is  now  brought  here  again  for  review. 

Mesgn.  WlUUun  I*.  Bo^'all  and  Daniel 
D.  CluunberIaiD>  for  plaintiff  in  error. 

Mesin,  Walter  B.  Staples*  R.  A. 
Ayres*  Atty-Gen,  of  Yirginia,  and  F.  8, 
Blair ^  for  defendant  in  error. 

Mr,  JtuHce  Matthews  delivered  the  opin- 
ion of  the  court: 

The  rejoinder  which  the  Circuit  Court  of 
Henrico  County  permitted  the  defendant  to  file 
tendered  no  issue  of  fact,  but  one  of  law  mere- 
ly; and  everv  question  of  law  in  the  case  had 
been  covered  by  the  former  Judgment  of  this 
court  in  this  case.  The  proper  action  of  the 
C^uit  Court  of  Henrico  County  upon  the 
mandate  of  this  court  would  have  been  to  en- 
ter ludnnent  on  the  pleadings  in  favor  of  Uie 
plaintiff,  and  proceed  to  an  assessment  of  his 
damages. 

The  Act  of  January  14,  1882,  set  up  in  the 
rejoinder,  is  the  same  that  was  considered  by 
this  court  hi  AnUmiv.  Oreenhaw,  107  U.  8.  769 
[Bk.  27,  L.  ed.  468],  where  it  was  adjudged 
that,  as  an  amendment  to  the  law  regulating 
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the  proceeding  by  mandamu$  to  compel  the  ac- 
ceptance by  the  oflacers  of  the  State  of  tax  re- 
ceivable coupons  in  iMiyment  of  taxes,  it  was 
not  a  law  which  impaired  the  obli£»tion  of  the 
contract  under  the  Act  of  March  «),  1871. 

The  same  Act  was  necessarily  considered  in 
the  opinion  of  the  court  in  Poindezter  v.  Qrten-^ 
how^  [ante,  185J,  as  it  was  claimed  in  amimeni 
on  the  part  ox  the  defendant  in  error  Uiat  the 
case  then  under  consideration  ou^t  to  be  gov- 
erned by  the  dedsion  in  the  case  of  AnUmi  ▼. 
QreenhovD,  vbi  tuvra,  on  the  ground  that  the 
remedies  provided  by  the  sub^uent  Acts  of 
January  26, 1882,  and  of  March  18, 1884,  were, 
like  that  provided  by  the  Act  of  June  1^  1882, 
adequate  and  therefore  exclusive. 

But  we  enressly  pointed  out  that  the  last 
named  Act  of  June  14, 1882,  the  one  set  up  azid 
relied  on  in  the  rejohider  of  the  defeiulant, 
had  no  application  to  the  case,  so  far  as  the  de- 
dsion in  AnUmi  v.  Oreenhow,  ubi  tupra,  up- 
held  it,  because  the  present  action  was  not  one 
to  spedfically  compel  the  tax  collectors  to  re- 
cdve  coupons  in  payment  of  taxes,  but  pro- 
ceeded on  the  groimd  tiiat  after  the  tender  of 
conpons,  in  pursuance  of  the  law  of  March  90, 
187l,  the  tax  collector,  in  distraining  propertj 
for  the  payment  of  the  tax  as  stiU  delinquent, 
was  guuty  of  a  trespass. 

In  AnUmiY,  Oreenhaw,  that  question  was  not 
decided.  The  court  there  said:  "The  question 
we  are  now  to  consider  is  not  whether,  if  the 
coupon  tendered  is  in  fact  genuine  and  such  as 
ought,  under  the  contract,  to  be  recdved,  and 
the  tender  is  kept  good,  the  treasurer  can  pro- 
ceed to  collect  the  tax  by  distraint  or  such  other 
process  as  the  law  allows,  without  making  him- 
self personally  responsible  for  any  trespass  he 
may  commit,  but  whether  the  Act  of  iSsffi  vio- 
lates any  implied  obligation  of  the  8tate  in  re- 
spect to  the  remedies  that  may  be  employed 
for  the  enforcement  of  its  contract  if  the  cxA- 
lector  refuses  to  take  the  coupon."  P.  774  [471] 
And  again:  "  In  condusion,  we  repeat  that  the 

auestion  presented  by  the  record  is  not  wheUier 
iie  tax  collector  is  bound  in  law  to  recdve*  the 
coupon,  notwithstanding  the  legislation  which, 
on  its  face,  prohibits  him  from  doing  so;  nor 
whether,  if  he  refuses  to  take  the  coupon  and 
proceeds  with  the  collection  of  the  tax  bj 
force,  he  can  be  made  personally  responsible  in 
dunages  for  what  he  does,  but  whether  the  ob- 
ligation of  the  contract  has  been  impaired  by 
the  changes  which  have  been  made  in  the  reni> 
edies  for  its  enforcement  in  case  he  refuses  to 
accept  the  coupons." 

Tlie  question  that  was  not  dedded  In  Antoni 
V.  Qreenhow  was  the  very  question  dedded  in  the 
present  case,  and  in  the  case  of  Pnndeiter  ▼. 
Qreenhow^  where  the  grounds  of  the  Judgment 
are  set  out  in  f ulL  u  was  there  deddcu  that 
the  taxpayer  had  a  contract  ri^t  to  pay  his 
taxes  in  coupons;  that  a  tender  of  them  for  that 
purpose,  as  to  subsequent  steps  to  collect  the 
tax  as  delinquent,  was  equivalent  to  payment; 
and  that  a  seizure  of  property  under  a  levy 
thereafter  for  their  nonpayment  was  a  treroaas, 
notwithstanding  any  Act  of  the  General  As- 
sembly to  the  contrary;  for  such  an  Act^beins 
in  breach  of  the  obligation  of  the  contract  c? 
the  State,  is  unconstitutional  and  ther  tore  noli 
and  void. 
The  rejoinder  of  the  defendant  allowed    to 
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kt  filed  alter  the  Judgment  of  reyersal,  there- 
toe,  eon^t  again  to  draw  in  question  the 
vcnr  matter  wmch  had  been  already  finally  ad- 
judged by  this  court  in  the  same  case.  It  did 
Bot  deny  the  genuineness  Of  the  coupons  tend- 
cfed  Bor  the  fact  of  tender,  and  the  question 
of  law  broadly  decided  on  the  demurrer  to  the 
uppBcetion  necenarily  iuTolved  every  defense, 
andng  as  matter  of  law,  that  could  be  made 
mm  mar  existing  Acts  of  the  General  Assem- 
bly of  Virxinia;  for  the  whole  law  of  the  case, 
•s  to  the  puintUTs  l^al  right  to  recover  on  his 
caiae  of  actk>n,  was  presented  by  the  pleadings 
nd  was  concluded  by  the  judgment  of  rever- 

As  waa  said  in  Clark  t.  Keith,  106  U.  8.  464 
27,  L.  ed.  802],  "That  question  is  no 
open  in  this  case,  for  the  reason  that  it 
11^  iMen  settled  that  whatever  has  been 
here  on  one  writ  of  error  cannot  be  re- 
examined on  a  subsequent  writ  brought  in  the 
Mse  suit.  This  rule  was  distinctly  stated  in 
Smpenimrt  v.  Kennicott,  94  U.  8.  498  {Bk.  84, 
L.  ed.  200].  where  numerous  authonties  are 
died,  beginning  as  early  as  Himdy  v.  Bom,  5 
Cteod^rnS^^  U.  8.  bl  8  L.  ed.  111]. 

Tk$  iudgmtnt$  nfths  Supreme  (hurt  qfAp- 
pmtemmd^tksOireuit  Ceurt  cf  Henrico  Chun- 
^^V^rgim£a,aT9thertfor€retenedandiheeaue$ 
i§  remandtd  to  the  eaid  Circuit  Court,  with  in- 
tHone  to  take  further  proceeding;  in  accord- 
with  lam  and  incottformity  with  thit  opin- 
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II  does  not  tnvolTe  a  dispute  or  ood- 
kto  Its  jarlsdSotlon,  unless  the  fMts, 
'UKlDotljr  to  appear  of  record,  create  a 
of  the  oooclasion  based  on  them, 
for  a  willful  and  malicious  trea- 
_  and  takinr  perM»al  property,  if  a 
for  ezfloipltfy  damages  In  excess  of 
/  to  tv^  the  CMC  within  the  Jorls- 
tka  drooit  court,  the  court  should  not 
because  the  value  of  the 
than  the  jurisdictional 

for  the  court  below  to  bold,  es  a 

r,  that  there  could  be  do  lawful  recov- 

socfa  as  that  stated  in  the  declaratiOD, 

'  to  that  which  is  Dccessarr  to 
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ZHROR  to  tlie  Circuit  Court  of  the  United 
for  the  Eastern  District  of  Virginia. 


bj  Mr.  JueUce  Matthews: 
TUa  Is  aa  accSon  of  trespais  brought  by  the 
Itaaitf  te  error.    The  declaration  sets  out  the 
««■»  ct  actSon  as  follows: 

tM  C.  &  U.  a.  Book  89. 


'^Robert  P.  Bany,  plaintiff,  oomplafais  of  K. 
G.  Edmunds,  defendant,  of  a  plea  of  trespass 
on  the  case,  for  this,  to  wit:  that  the  plaintiff 
is  a  citizen  and  resident  of  Fauquier  County, 
Virginia;  that  he  owns  property  in  said  ooun^, 
and  that  he  was  duly  and  lawfully  assessed  with 
the  sum  of  $56.84  as  taxes  upon  said  property, 
to  be  paid  to  the  State  of  Virginia  for  the  year 
1884;  that  said  taxes,  by  the  Uws  of  said  State, 
were  not  leviable  for  prior  to  the  first  day  of 
December,  1884;  but  VL  not  paid  prior  to  said 
last  named  date  were  leviable  for  after  said  date. 

"That  by  a  further  provision  of  the  laws  of 
said  State,  if  the  taxes  assessed  for  the  year  1884 
are  not  paid  on  or  before  the  first  day  of  De- 
cember, 1884,  the  person  owing  the  same  be- 
comes liable  to  pay,  in  addition  thereto,  a  fur- 
ther sum  of  5  per  centum  upon  the  amount  of 
the  tax  so  due. 

* -That  the  plaintilf  did  not  pay  his  said  tax 
prior  to  the  first  day  of  December,  1884,  and 
thereby  became  liable  to  pay  an  additional  sum 
of  $2.81.  making  the  plaintiff  thus  liable  after 
the  Ist  day  of  December,  1884,  for  the  sum  of 
$59.15. 

"That  the  defendant  is  the  Treasurer  of 
Fauquier  County,  in  the  State  of  Virginia:  and 
as  such  it  if  made  his  duty,  by  the  laws  of  Vir- 
ginia, to  collect  all  taxes  due  to  the  said  State 
by  residents  of  said  County;  that  in  the  month 
of  June,  1886,  the  plaintifc  tendered  to  the  de- 
fendant, in  payment  of  his  said  taxes,  $59.15 
in  coupons  and  lawful  money  of  the  United 
States,  the  two  together  constituting  the  full 
amount  due  for  saia  taxes;  that  each  one  of  the 
said  coupons  was  cut  from  a  bond  issued  by 
the  State  of  Virginia,  under  the  authority  of  the 
provision  I  of  an  Act  of  her  General  Assembly, 
approved  March  28,  1879,  entitled  'An  Act  to 
Inx>vide  a  Phm  of  Settlement  of  the  Public 
Debt;'  that  each  one  boie  upon  its  face  the  con- 
tract of  the  State  of  Vhreinia  that  it  should  be 
received  in  payment  of  i3l  taxes,  debts  and  de- 
mands due  to  said  State;  and  that  each  one  was 
due  and  past  maturity. 

"That  the  defendant  refused  the  said  coupons 
and  money  in  payment  of  the  plaintiiTs  taxes; 
that  he  rexusea  to  receive  the  same  in  payment 
of  his  taxes,  because  an  Act  of  the  General  Aa- 
semblv  of  the  State  of  Virginia,  apraoved  Jan 
uary  25, 1882,  entitled  'An  Act  to  JProvide  for 
the  More  Efficient  Collection  of  the  Revenue, 
to  Support  Government,  Maintain  the  Public 
Schools  and  to  Pay  Interest  upon  the  Public 
Debt,'  forbade  him  to  receive  them;  and  because 
another  Act  of  the  General  Assembly  of  said 
State,  ^>proved  January  14,  1882,  entitled  'An 
Act  to  prevent  Frauds  upon  the  Common- 
wealth and  the  Holders  of  her  Securities  in  the 
Collection  and  Disbursement  of  Revenue,'  lii^e- 
wise  forbade  him  to  receive  them. 

"That  on  the— day  of  Jime,  1885.  the  defend- 
ant, unlawfully,  maliciously  and  against  the 
will  of  the  plaintiff,  entered  upon  the  premises 
of  the  pUintiff,  situated  and  being  in  the 
County  of  Fauquier,  Virginia,  with  force  and 
arms  and  aeainst  the  will  of  the  plaintiff  and, 
acting  as  siud  treasurer  aforesaid,  did  levy  on 
and  ^rcibly  seize  and  carry  away  valuaUe  per- 
sonal property  belonging  to  the  said  plaintiff, 
to  wit:  one  valuable  horse,  of  the  value  of  $125. 
for  the  purpose  of  selling  the  same,  and  thus 
compelling  the  plaintiff  to  pay  his  taxes  in 
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anocber  mediam  than  that  already  offered  by 
tbej^aintifl. 

"That  OD  the  day  when  the  defendant  to 
leried  on  the  plainttirs  popeity  and  before  he 
did  80,  the  plaintiff  again  tendered  to  the  de- 
fendant the  iaid  coopona  and  money  in  pay- 
ment of  hia  said  taxes,  but  the  defendant  re- 
fused  to  iBcdve  the  tame  in  payment  thereof; 
a*^  the  plaintiff  was  always  ready  and  willing 
up  to  the  moment  of  said  leyy  to  deliver  to  the 
def^dant  the  said  coupons  wad  money  in  pay- 
ment of  his  said  taxes,  but  the  defendant  al- 
ways refused  so  to  receive  the  same. 

"That  the  defendant  levied  on  the  plaintiff's 
said  property  and  carried  the  same  away,  be- 
cause the  18th  section  of  the  Act  of  the  General 
Assembly  of  Virginia,  approved  Aprfl  1,  1879, 
which  is  chapter  60  of  the  Acts  of  the  Special 
Session  of  1d79,  commanded  him  so  to  levy 
upon  the  plaintiff's  property  notwithstanding 
said  tender. 

"That  by  reason  of  the  contract  of  the  State 
of  Virginia  set  forth  upon  the  face  of  said  cou- 
pons, Uie  plaintiff  had  a  right  to  pay  his  said 
[553]  taxes  with  said  coupons  ana  money;  and  after 
he  tendered  the  same  to  said  Treasurer  his  said 
taxes  were,  in  point  of  law,  paid  and  extin- 
guished; and  he  held  the  said  coupons  and 
mon^  for  the  defendant  as  h*3  a^nt  in  that 
behalf  thereafter.  • 

"That  when  the  defendant  so  lened  upon  and 
seized  theplaintiff's  property,  he  knew  that  the 
Supreme  CJourt  of  the  Unitea  States  had  decided 
at  its  October  Term,  1884,  in  the  case  of  Fbit^ 
dexter  t.  OreenAcnD,  thats  tender  by  a  taxpayer 
of  the  State's  tax-receivable  coupons,  such  as 
those  tendered  by  the  plaintiff  in  payment  of 
taxes  due  the  State,  pays  and  extinguishes  said 
tax:  and  that  any  and  aU  lawsofsaia  State  com- 
manding her  treasurers  to  refuse  the  same  and 
commanding  them  to  levj  after  said  tender  are 
repugnant  to  the  Constitution  of  the  United 
Stat^  and  are,  Uierefore,  null  and  void. 

"That  the  defendant,  so  knowing  the  law, 
levied  on  and  seized  the  plaintiff's  properf^  in 
contempt  of  and  defiance  of  the  law  and  with 
the  deliberate  intention  of  defying  the  Consti- 
tution of  the  United  States  and  the  Judicial 
powers  thereof. 

"That  there  exisU  in  the  State  of  Virginia  a 
very  ^reat  political  party,  which  comprises  a 
majonty  of  the  voters  in  cnid  State,  which  has 
for  its  ums  and  purpose  to  enact  laws  that  will 
defeat  and  destroy  the  effect  of  theludgment  of 
the  Supreme  Court  of  the  United  States  in  raid 
case  of  Pioindezter  v.  Greenhate,  and  will  defeat 
and  destroy  the  protection  afforded  by  the  Con- 
stitution of  the  United  States  to  taxpayers  who 
seek  to  pay  their  taxes  with  said  tax-receivable 
coupons. 

"That  said  party,  beinjg  in  control  of  the 
Legislature  of  the  said  ^te,  has  enacted  a 
threat  number  of  statutes  which  are  intended  to 
have  that  effect,  and  it  openly  proclaims  that  it 
intends  to  enact  all  other  and  furUier  statutes 
which  shall  be  necessary  to  make  it  impossible 
for  taxpayers  to  pay  their  taxes  with  said  cou- 
pons. 

**That  the  defendant  Is  a  membei  of  said 
political  party,  and  sympathizes  with  and  shares 
in  its  aims  and  purposes,  and  actively  co-oper- 
ates in  every  way  in  his  power  in  eveiy  attempt 
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to  make  it  impossible  for  taxpayers  to  pay  tmxes 
due  to  aaid  State  with  said  coupons. 

"That,  when  he  refused  to  receive  said  ooo- 
pons  in  payment  of  plaintiff's  taxes,  and  when 
he  levied  on  plafaitifrs  property  as  aforesaid,  he 
did  it  for  the  purpose  of  aioing  and  assisting  his 
said  political  par^  in  its  attempts  to  defy  and 
numgr  the  Constitution  of  the  United  States. 

"That  he  intended  thereby  to  intimidate  the 
plaintiff  and  make  him  afraid  to  rely  upon  the 
ConstituticHi  of  the  United  Sutes  and  the  ^di- 
dal  power  thereof  for  protection  in  those  nshta 
guaranteed  to  theplalntiff  by  said  Constituaoo. 

"That  he  intended  to  make  an  example  of  the 
plaintiff  and  thereby  deter  him  and  all  others 
from  relying  upon  the  Constituticm  of    the 
United  States  and  the  Judicial  power  thereof, 
for  the  protection  in  those  rights  guaranteed  br 
the  said  Constitution;  that  in  contempt  of  sma 
defiance  of  the  said  Constitution  and  aaid  tadi- 
dal  power  the  defendant  made  public  adTer- 
tisement  in  many  parts  of  the  County  of  Fau- 
quier that  he  had  levied  on  and  seized  plmint- 
iff's  property,  because  plaintiff  was  delinquent 
as  a  taxpayer,  and  that  he  would  sell  the  sanoe 
at  public  auction  on  a  day  named,  at  the  coort 
house  of  saki  County;  that  on  the  day  named  he 
did  expose  the  said  property  to  sale  at  public 
auction  at  said  court  house  in  the  presence  of 
many  of  plaintiff's  neighbors,  friends  and  fel- 
low countrym  a;  and  publidy  proclaimed  that 
plaintiff  was  i  defaulter  and  delimment  tax- 
payer; that  by  reason  thereof  plaintiff's  credit 
and  standing  were  greatly  injured  and  his  f  e^* 
ings  cruelly  woun&d  and  mortified. 

"That  the  defendant  well  knew  when  he  made 
said  levy  and  sale  that  they  were  forbidden,  by 
the  Constitution  of  the  United  States;  but  he 
did  so  trusting  and  believing  that  his  said  po- 
litical party  would  enact  statutes  of  iia  State  of 
Virginia  that  would  shield  and  protect  him  from 
all  harm;  that  he  made  said  levy  and  sale  ma- 
liciously and  with  the  purpose  and  intent  to 
trample  on  the  plaintiff's  rights  under  the  law 
and  do  him  all  the  inju^  in  his  power. 

"And  the  said  plaintiff  further  sa^  th«t  he 
is  a  citizen  of  Fauquier  County,  Virginia;  thsa 
he  owns  property  in  said  County,  and  that  he 
was  duly  and  lawfully  assessed  upon  said  prop> 
erty  with  the  sum  of  $56.84,  as  taxes  to  be 
paul  to  the  State  of  Virginia  for  the  year  1884, 
which  taxes  by  the  laws  of  Virginia  were  not 
leviable  for  prior  to  the  first  day  of  December. 
1884,  but  the  same,  if  not  paid  prior  to  saUl  last 
named  date, were  leviable  for  after  the  said  date ; 
that  by  a  further  provision  of  the  laws  of  aaid 
State,  if  the  taxes  assessed  for  the  year  1884  are 
not  paid  on  or  before  the  first  day  of  Deo^nber , 
1884,  the  person  owing  the  same  beoomea  liiJ. 
ble  to  pay  in  addition  tnereto  a  further  sum  of 
5  per  centum  upon  the  amount  of  the  tax  so 
due;  that  the  plaintiff  did  not  pay  his  said  tax 
prior  to  the  first  day  of  December,  1884,   and 
thereby  became  liable  to  pay  an  additional  anm 
of  $2.81,  making  the  plaintiff  thus  liable  after 
December  1, 18^,  for  the  sum  of  $50.15;  thai 
the  defendant  is  the  Treasurer  of   IVuiquier 
Oounty,  in  the  State  of  Virginia,  and  as  such  It 
is  maae  his  duty,  by  the  laws  of  Virginia,  to 
collect  all  taxes  due  to  the  said  State  by  re  ~ 
and  owners  of  property  in  said  Countr. 

"That  in  the  month  of  June  the  plalntilt 
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derfd  to  the  defendant,  in  payment  of  his  said 
UAca,  coupons  for  $— —  each,  and  $— ,  in 
kwf  uJ  mon^  of  the  United  States,  the  two  to- 
fether  ooosuuiting  the  sum  of  $59.15.  That 
each  ooe  of  said  coupons  was  cut  from  a  bond  is- 
sued bj  the  State  of  Virginia,  under  the  au- 
thoritj  and  provisions  of  an  Act  of  her  General 
A—wnMy,  approved  March  28, 1879,  entitled 
'An  Act  to  iSovide  a  Plan  of  Settlement  of  the 
Public  Debt;'  that  each  one  bore  upon  its  face 
the  contract  of  the  State  of  Virginia  that  it 
^boald  be  received  in  payment  of  all  taxes  and 
(iwnandu  due  said  State;  and  that  each  one  was 
over  due  and  past  maturi^.  That  Uie  defend- 
m  refused  to  receive  the  said  coupons  and 
maoev  in  payment  of  the  plaintiff's  taxes.  That 
he  refused  to  receive  the  same  in  payment  of 
bb  taxes,  because  an  Act  of  the  General  Aa- 
«mblT  of  the  State  of  Virginia,  approved  Janu- 
try  26, 1882,  entitled  'An  Act  to  Provide  for 
die  More  Efficient  Collection  of  the  Revenue, 
to  SoDpost  Government,  Maintain  the  Public 
ScbooM,  and  to  Pay  Interest  upon  the  Public 
DebC^'  forbade  him  to  receive  them;  and  be- 
cause anolh^'  Act  of  the  General  Assembly  of 
te  State  of  Virginia,  approved  January  14, 1882, 
cBCStfed  'An  Act  to  Prevent  Fraud  upon  the 
Oommonwealth  and  the  Holders  of  her  Securi- 
lies  fn  the  Collection  of  Revenues,'  likewise  for- 
bade him  to  receive  them.    That  on  the 

4m  of  Jane,  in  the  year  1885.  the  defendant, 
■uawfnlly  and  against  the  will  of  the  plaintiff, 
CBSend  upon  the  premises  of  the  plaintiff, 
iiuiaie  ana  being  in  the  County  of  Fauquier, 
Virginia,  with  force  and  arms  and  against 
the  win  of  the  plaintiff  and  acting  as  said  treas- 
wnr  afofeaaid,  ne  levied  on  and  forcibly  seized 
■ad  carried  away  valuable  personal  property 
hAmging  to  the  plaintiff,  to  wit:  one  horse,  to 
the  rSiae  of  $125,  for  the  purpose  of  selling  the 
Mae  and  thna  compelling  the  plaintiff  to  pay 
ka  taxes  in  another  medium  than  that  already 
<And  by  the  plaintiff;  that  on  the  dav  when 
Ae  defendant  so  levied  on  the  plaintiff  s  prop 
arty,  and  before  he  did  so,  the  plaintiff  again 
iBiJiucd  to  the  defendant  the  said  coupons  and 
memgj  in  payment  of  said  taxes,  but  the  de- 
fiBilint  rcTOsed  to  receive  the  same  in  payment 
ikereof;  and  the  plaintiff  was  always  reaay  and 
vil^Bg,  op  to  the  moment  of  said  levy,  to  de- 
3va>  to  toe  defendant  the  said  coupons  and 
aooey  fn  payment  of  his  said  taxes,  but  the  de- 
fradsnt  always  refused  to  receive  the  same. 
"That  the  defendant  levied  on  the  plaintiff's 
property  ai»d  carried  the  same  away  be- 
e  the  iKh  section  of  the  Act  of  the  Gen- 
fial  Assembly  of  Virginia,  approved  April  1, 
UCt.  which  is  chapter  60  of  the  Actsof  the  Spe- 
cial SearioQ  of  1879,  commanded  him  so  to  levy 
ipoo  the  plaintiCTs  property,  notwithstanding 
■id  tender.  That,  by  reason  of  the  contract 
af  ifae  State  of  Virginia,  set  forth  upon  the  face 
sf  mid  ooopons,  the  plaintiff  had  a  right  to  pay 
hi*  said  taxes  with  said  coupons  and  money,  and 
ifiprhe  tendered  thesametothesaidTreasurerhis 
iren,  in  point  of  law,  paid  aud  extin- 

^  and  be  beki  the  said  coupons  and  monev 

Cbe  defendant  as  his  agent  in  that  behalf 
That  when  the  defendant  so  levied 
I  and  seised  the  plaintiff's  property,  he  knew 
the  Sopreoie  Court  of  the  United  States 
had  decided,  at  iu  October  Term,  1884,  in  the 
tMacr/Warfsffir  w.  Greenh^  [anU,  185],  that 


a  tender  by  a  taxpayer  of  the  State's  tax-receiv- 
able coupons,  such  as  those  tendered  by  the 
plaintiff,  in  payment  of  taxes  due  the  State, 
pays  and  extinguishes  said  tax;  and  that  any 
and  all  laws  of  said  State  commanding  her 
Treasurer  to  refuse  the  same,  and  commanding  1-5571 
them  to  levy  after  said  tender,  are  repugnant  «-®®*J 
to  the  Constitution  of  the  United  States  and 
are  therefore  null  and  void. 

"That  the  defendant,  so  knowing  the  law, 
levied  on  and  seized  the  plaintiff's  property  in 
contempt  of  and  defiance  of  the  law,  and  with 
the  deliberate  intention  of  defying  the  Consti- 
tution of  the  United  States  uid  the  Judicial 
power  thereof. 

"That  in  contempt  of  and  defiance  of  the  said 
Constitution  and  judicial  power  the  defendant 
made  public  advertisement  in  many  parts  of 
the  Coun^  of  Fauquier  that  he  had  levied  on 
and  seized  plaintiff  s  property  because  plaintiff 
was  delinquent  as  a  takp&jer,  and  that  he  would 
sell  the  same  at  public  auction,  on  a  day  named, 
at  the  court  house  in  said  County.  That  on  the 
day  named  he  did  expose  the  «iid  property  to 
sale  at  public  auction,  at  said  court  house,  in 
the  presence  of  many  of  the  plaintiff's  neigh- 
bors and  friends  and  fellow  citizens  and  coun- 
tn'men,  and  publicly  proclaimed  that  the  plaint- 
iff was  a  defaulter  and  delinquent  taxpayer. 

*'That  by  reason  thereof  plaintiff's  credit  and 
standing  were  greatly  injured,  and  his  feelings 
cruelly  wounded  and  mortified.  That  whilst 
the  said  defendant  was  unlawfully  and  wrong- 
fully upon  the  plaintiff's  premises,  as  af oresaia, 
he  did  many  other  wrongs  and  injuries  to  the 
plaintiff  of  a  malicious  nature,  br  all  of  which 
wrongs  and  injuries  the  plaintiff  has  been  in- 
lured  and  damaged  $6,000.  And  therefore  he 
brings  his  suit" 

To  this  declaration  the  defendant  filed  a  plea 
to  the  Jurisdiction  of  the  circuit  court,  alleging 
that  as  the  plaintiff  and  defendant  were  both 
citizens  of  the  State  of  Virginia  the  courts  of 
that  State  had  exclusiye  jumdiction  of  the  al- 
leged cause  of  action. 

The  record  shows  the  foUowing  action  and 
Judgment  of  the  court: 

"This  cause  came  on  this  day  to  be  consid- 
ered by  the  court  upon  a  motion  made  by  the 
plaintiff  to  set  a  day  for  argument  of  a  de- 
murrer to  the  special  plea  filed  herein.  Upon 
consideration  whereof  the  court  is  of  opinion 
that  this  suit  does  not  really  and  substantially 
involve  a  dispute  or  controversy  properly  with- 
in the  jurisdiction  of  this  court,  for  the  reason  [558] 
that  the  amount  of  taxes  due  by  the  plaintiff 
to  the  State  of  Virginia  was  less  than  $100,  and 
the  property  levied  on  and  seized  by  the  de- 
fendant was  worth  less  than  $200,  and  therefore, 
that  the  matter  in  dispute  in  this  cause  does  not 
exceed,  exclusive  of  costs,  the  sum  or  value  of 
$500. 

"And  it  appearing  to  the  court,  that  this  be- 
ing an  action  for  damages,  if  the  Juir  should 
render  a  verdict  for  $500  damages,  such  verdict 
would  be  excessive,  and  the  court  would  feel 
compeUed  to  set  it  aside.  The  court  is  further 
of  opinion  that  this  court  is,  for  that  reason, 
also  without  Jurisdiction  of  this  suit 

"The  court  is,  therefore,  for  each  of  the 

aforesaid  reasons,  of  opinion  that  it  is  required 

to  dismiss  this  suit  by  the  Act  of  Congr^sp  ap- 

1  proved  March  8, 18TO,  'to  determine  thr  jurfo. 
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which  theie  may  be  great  differenoea  of  opin- 
ion. The  ffeneral  rule  undoubtedly  \b  that 
they  shoula  be  predselY  commensurate  with 
the  injuiT.  Tet  In  England  and  in  this  coun- 
try they  have  been  allowed  in  excess  of  com- 
pensation, whenever  malice,  groas  neglect  or 
oppression  has  caused  or  accompanied  the  com- 
mission of  the  injury  complained  of. "  In  the  En- 
glish Court  of  Clommon  Fleas,  it  was  held  in  the 
case  of  &»  V.  Midland  B.  Co.  10  C.  B.  N.S.  287, 
that  where  a  railway  company  had  obstructed  a 
siding  belonginff  to  an  adjoining  land  owner 
with  a  high  hand  and  in  violation  of  his  rights 
under  an  Act  of  Parliament,  exemplary  dam- 
ages might  justly  be  given.  And  the  rule  was 
applied  in  Emblem  v.  Myen,  6  H.  &  N.  64, 
against  one  who  negligently  and  recklessly 
pulled  down  buildings  on  his  own  land  so  as  to 
mjure  his  neighbor  with  a  view  to  make  him 
give  up  possession.  In  that  case  Baron  Bram- 
well  Kda:  "  If  a  plaintiff,  in  his  particulars, 
claimed  £500  because  the  defendant  walked 
over  his  lawn,  the  Jury  might  award  that 
amount  if  they  thought  it  was  done  for  the 
purpose  of  annoyance  and  insidt."  In  John- 
ton  V.  ffannahan,  8  Strobh.  426,  the  Court  of 
Apx>eals  of  South  Carolina,  in  an  action  of 
treapasaquareelauntmA^t,  where  the  plaint- 
iff sought  to  recover  damages  for  an  invasion 
of  .his  close,  accompanied,  as  he  alleged,  by 
drcumstancee  of  oppression  and  insult,  re- 
fused to  set  aside  a  verdict  for  $8,000  as  ex- 
cessive, although  the  actual  and  mere  pecuniary 
loss  it  was  shown  did  not  amount  to  $20.  In 
Kolb  V.  Bankhead,  18  Tex.  228,  which  was  an 
action  of  trespass  for  cutting  down  and  carry- 
ing off  timber  from  the  land  of  another,  where 
the  defendant  has  willfully  or  by  atoss  negli- 
gence cut  over  his  own  Une  on  the  land  of  the 
plaintiff,  it  was  said  by  the  Supreme  Court  of 
Texas,  that  "  in  estimadnff  the  damages  the 
Jury  were  not  confined  strictly  to  mere  oom- 
peniBation  for  the  timber  cut  and  removed.  It 
was  their  right  to  look  to  the  particular  drcum- 
fltances  of  the  case,  and  give  such  damages  as 
the  facts  were  deemed  by  them  to  warrant  and 
as  would,  in  their  Judgment,  be  adequate,  not 
oidy  for  compensation  out  also  for  prevention." 
It  is  unnecessary,  however,  furtner  to  mul- 
tiply authorities  on  this  point.  The  precedents 
are  indefinite  in  number,  and  the  application  of 
the  rule  as  uniform  as  the  circumstances  of  the 
cases  are  various.  There  was  clear  error  in  the 
circuit  court  in  its  ruling,  as  matter  of  law, 
that  there  could  be  no  lawful  recovery,  in  such 
a  case  as  that  stated  in  the  declaration,  of  an 
amount  equal  to  that  which  is  necessary  to  sup- 
port the  jurisdiction  of  the  court  Tiie  same 
error  was  repeated  in  acting  upon  the  state- 
ment that  a  verdict,  if  rendered  for  that 
amount,  would  be  excessive  and  set  aside  for 
that  reason;  a  statem^t  which  could  not,  at 
any  rate,  be  judicially  made  before  such  a  ver- 
dict was  in  fact  renidered.  It  adds,  indeed,  to 
the  principal  error,  if  any  distinction  can  be 
made,  that  which  consists  in  encroaching  upon 
the  province  of  the  Jury.  For  nothing  is  oet- 
ter  settied  than  that  in  such  cases  as  tiie  pres- 
ent and  other  actions  for  torts  where  no  pre- 
cise rule  of  law  fixes  the  recoverable  damages, 
it  is  the  peculiar  function  of  the  Jury  to  deter- 
mine the  amount  by  their  verdict.  In  Whipple 
V.  Oumbertand  ISJg.  Oo,  2  Story,  661.  670,  Mr. 
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Juttiee  Story  well  expressed  the  rule  on  this 
subject,  that  a  verdict  will  not  be  set  aside  in  a 
case  of  tort  for  excessive  damages  '*  unless  the 
court  can  clearly  see  that  the  jury  have  com- 
mitted some  very  gross  and  palpable  error,  or 
have  acted  under  some  improperbias,  influence 
or  prejudice,  or  have  totally  mistaken  the  rules 
of  law  tyy  which  the  damages  are  to  be  r^u- 
lated;"  that  is,  **  unless  the  verdict  is  so  exces- 
sive or  outrageous,"  vdth  reference  to  all  the  cir- 
cumstances of  the  case,  "as  to  demonstrate 
that  the  jury  have  acted  against  the  rules  of 
law  or  have  suffered  tl^eir  passions,  their  prej- 
udices or  their  perverse  disregard  of  justice  to 
mislead  them."  In  no  case  is  it  permissible  for 
the  court  to  substitute  itself  fcnr  the  jury  and 
compel  a  compliant  .'^n  the  part  of  the  latter 
with  its  own  view  ox  the  facts  in  evidence,  as 
the  standard  and  measure  of  that  justice  wldch 
the  jury  itself  is  the  appointed  constitutional 
tribunal  to  award. 

The  case  of  Beardmorb  r.  Omrington.  2  Wfis. 
244,  was  an  action  of  trespass  and  false  im-  ^^ 
prisonment  against  the  defendants,  who  were 
four  of  the  King's  messengers  in  ordinary. 
They  lustified  theledl^rod  tr^[)a8S  under  a  wai^ 
rant  of  the  Earl  of  HaStax,  then  one  of  the  prin- 
cipal Secretaries  of  State,  requiring  them  toa^ 
rest  the  plaintiff  as  the  author  of  some  seditions 
libels  and  to  seize  his  books  and  papers.  There 
was  a  verdict  for  the  plaintiff  for  £1,000  danb 
ages,  and  a  motion  for  a  new  trial  on  the  sole 
ground  that  the  damages  were  excessive.  The 
court  (Pratt,  afterwards  Lord  Camden,  being 
Lord  OhUf  Juetiee)  said:  "  Can  we  say  that 
£1,000  are  monstrous  damages  as  against  him 
who  has  granted  an  illegal  warrant  to  a  mes- 
senger, who  enters  into  a  man's  house  and  prjs 
into  all  his  secret  and  private  affairs,  and  car- 
ries him  from  his  house  and  business  and  im- 
prisons him  for  six  days?  It  is  an  unlawful 
power  assumed  by  a  great  minister  of  state. 
Can  anybody  say  that  a  guinea  per  diem  is  suffl- 
cient  damages  m  this  extraordinaiy  case,  which 
concerns  the  liberty  of  every  one  of  the  Eing^s 
subjects?  We  cannot  say  the  damaces  of 
£1,000  are  erroneous."  The  dignity  ana  valu4> 
of  the  right  assailed,  and  the  power  and  author- 
ity of  the  source  from  which  the  assault  pro- 
ceeds, are  elements  to  be  considered  in  the  com- 
putation of  damages,  if  they  are  to  be,  not  gbAj 
comi)ensation  for  the  direct  loss  inflicted,  but  a 
remedy  and  prevention  for  the  neater  wrong 
and  injury  involved  in  the  apprehoision  of  itt 
repetition.    Hutkle  v.  Money,  2  Wils.  205. 

The  section  of  the  Act  of  March  8, 1811S,  un- 
der which  the  circuit  court  acted  in  dismissing 
the  present  action,  confers  a  beneflcial  authon- 
ty  to  be  wisely  exercised  in  defeating  coUuMve 
and  fraudulent  experiments  upon  ito  jurisdic- 
tion; but  the  discretion  it  confers  is  jodidal, 
proceeding  upon  ascertained  facts  according  to 
rules  of  law,  and  subject  to  review  for  apparent 
errors.  For  the  reasons  already  given  we  are 
not  able  to  uphold  its  exercise  in  the  present  in- 
stance, and  its  judgment  dismissing  the  action 
is  accordingly  reversed  and  the  cause  is  re- 
manded, with  directions  to  take  such  further 
proceedings  therein  as  the  law  requires  and  in 
conf  ormi^  with  this  opinion. 

It  is  accordingly  eo  ordered. 

Trueoopy.   Test: 

James  H.  MoKeonej,  Clerk,  8a|i.  Oooxt;,  U.  & 

lie  u.  & 
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WILLIAM  L.  BOYALL,  iV-  ^^  ^frr.. 

8TATB  OP  YIRGINU. 

00e  &  a  Bflpoft«r*»  ed.  0nM»U 

(kmtlihifitmal  km^-imder  tf  Virgitiiaeanpom 
impaifmmU  qf  Ueenm  tai~-^Mi  iif-^nghU 
^coupon  holden. 


L  AlSWfDl 

tail  MjiueuU  of  tAXM 
«arof  au  uttbortty  fo 
rment,  and  reoden 


of  Mjmooti  M  woU 

depriyet  the  ooUeottiur  ofll- 

for  farther  aotion  to  enf oroe 

oyerjr  subaequent  step  illegal 

Under  the  laws  of  YirglnJa,  an  aasenment, 
law  a  oondJtton  precedent  to  obtaining  a 
^.  lor  pusoing  a  profeesion,  is  payable  in  oou- 
otf  certain  bonda  iawied  by  the  State,  betnir 
wlMba  tlie  meaning  of  the  word!  *Haxes,  debts,  duea 
sad  Ammm^w^Am  CxMbUMb  State,**  as  used  In  the  Act  of 

t.  It  Is  the  Tight  of  the  oonpon  holder  to  have  his 
eoMpona  reoelTed  for  taxes  when  offered;  and  the 
Acs  of  March  U,  1884.  In  so  fsras  ttforbids  their  re- 
eilpK  In  pa^neot  of  Boense  taxes.  Is  Toid  as  against 


^Twbere  an  appUoant  for  a  Uoense  has  tendered 
eoopoaa  In  paynient  therefor,  he  need  not  resort  to 
a^niiaiiMtf  to  oompel  Its  inue  upon  Its  being 
■  mt  fully  wIthMd,  but  mar,  without  a  Uoense, 
MBiDe  the  boslnesB  of  his  oalllng,  which  Is  not  un- 
kvfal  In  ttsetf,  and  which  he  has  a  constitutional 
dgkt  to  proseouto. 

[No.  1010.] 

ATTmidJmL  7,S,JS86.       Decided  Feb.  1, 1S86. 

F  ERROR  to  the  Supreme  Court  of  Appeals 
of  tbe  State  of  \lrgiiiiA. 

eHrtmifnt  br  Mr.  JtuHee  Matthewr 
Tbe  plaintiff  in  error  was  conyicted.  in  the 
HHtiags  Court  of  the  Citf  of  Richmond^  of  the 


under  the  laws  of  V irnnla  of 
pgactking  law  as  a  lawyer  without  haying  first 
ehrafnwl  aUoeme  so  to  do  from  the  ooomiis- 
dooer  of  the  rerenue. 

To  tbe  information  the  pbdntiff  in  error  filed 
fhe  following  ^ea: 

"And  for  a  i^  in  this  behalf  the  said  Will- 
kai  L.  Bojrall  comes  and  savs  that  he  is  an  at- 
tofBer  at  Uw,  duly  licensed  and  qualified  to 
pacooe  law  In  tbe  courts  of  the  State  of  Vir- 
cUa,  under  the  laws  of  said  State,  and  that  he 
Saa  been  such  for  more  than  five  years;  that  on 
(he  fint  day  of  May,  1884,  he  paid  to  Samuel 
C  Oreenbow.  who  if  the  treasurer  of  the  Ci^ 
of  fficbmoDd,  Virginia,  |26.75,  and  received 
from  Um  and  the  commissioner  of  tbe  revenue 
a  rafcooe  ttoeose  as  a  lawyer  for  one  vear  from 
ttflt  date;  that  he  has  not  practiced  his  profes- 
r4'  iioo  as  a  lawyer  in  tbe  courts  of  said  State  be- 
tbe  flcst  day  of  May,  1886,  and  tbe  11th 


day  of  July,  1886;  thatonthellthday  of  July, 
t9B6.  be  teodeied  to  Seaton  G.  Tinsley,  who  is 
Ihe  deputy  for  Samuel  C.  Greenhow,  one  cou- 
I  for  ^5  and  $10  in  United  SUtes  Treasury 
in  payment  of  his  license  tax  as  an  at- 
j  ai  law  for  tbe  ensuing  year,  and  seven- 
^-ive  oeoli  In  aflrer  cdn  for  the  fee  of  the 
eoMBlaaioiier  of  tbe  revenue;  that  said  cou- 
warn  waa  cot  from  a  bond  issued  by  the  State  of 
ilfsisia  under  the  provisions  of  an  Act  of  the 
Gifral  AsKmbly,  aporoved  March  80, 1871, 
■sritkJ  '  An  Act  to  Provide  for  the  Funding 
and  Foment  of  the  Public  Debt;'  that  it  was 
'  doe  and  past  maturity,  and  bore  upon  its 
tbe  contract  of  the  State  of  Virginia  that 


it  should  be  received  in  pavment  of  all  taxes, 
debts,  demands  and  dues  due  to  the  said  State: 
that  when  he  made  sdd  tender  he  demanded  of 
said  Greenhow  a  certificate  in  writing  stating 
that  he  had  deposited  with  him  said  coupon 
and  money;  but  the  sdd  Greenhow,  by  his  said 
deputy,  refused  to  receive  sdd  coupon  and 
money  for  any  purpose  whatever,  and  refused 
to  give  him  said  c^tificate  or  any  other  certifi- 
cate; that  he  refused  to  receive  stud  coupon  and 
money,  because  an  Act  of  the  General  Assem- 
bly of  the  State  of  Virginia,  approved  February 
7, 1884,  forbade  him  to  receive  said  license  tax 
in  coupons,  and  because  the  113th  section  of  an 
Act  of  the  General  Assembly  of  said  State,  ap- 
proved March  16, 1884,  provides  that  all  license 
taxes  shall  be  paid  in  current  money  of  the 
United  States,  and  not  in  coupons:  that  there- 
upon the  defendant  made  the  affidavit  hereto 
attached,  marked  'A,'  and  presented  it  to  R 
B.  Munford,  who  Is  the  commissioner  of  the 
revenue  for  the  City  of  Richmond,  and  de- 
manded of  him  a  revenue  license  as  an  attorney 
at  law,  and  at  the  same  time  he  presented  to 
the  said  Munford  the  paper  hereto  attached, 
marked  'B,'  and  at  the  same  time  he  offered  to 
pay  the  said  Munford  any  and  all  fees  that  he 
was  ^titled  to  receive  before  issuing  said  li- 
cense, but  the  said  Munford  refused  to  Issue  to 
defendant  a  license  as  an  attorney  at  law;  that 
thereafter  def enduit  accepted  the  employment 
of  a  client  who  was  being  prosecuted  lor  a  mis- 
demeanor in  this  honorable  court,  and  assisted 
in  his  defense,  and  thus  practiced  his  profession 
as  a  lawyer  without  a  revenue  license;  but  said  [575] 
professional  act  was  done  after  defendant  had 
made  the  efforts  hereinbefore  described,  to  ob- 
tain a  revenue  license;  and  this  he  is  ready  to 
verify." 

The  affidavit  referred  to  in  the  plea  set  forth 
the  facts  of  the  tender,  and  the  paper  marked 
"B"  was  the  usual  form  of  an  application  for  a 
revenue  license. 

To  this  plea  the  Commonwealth  filed  a  gen- 
eral demurrer,  which  was  sustained  by  the 
court,  on  the  ground  that  the  defendant  mul  no 
right  to  pract^  his  profession  as  an  attorney 
at  law  after  the  tender  of  the  coupons  and  mon- 
ey, as  described  in  the  plea,  without  first  hav- 
ing obtdned  a  license  therefor.  The  defendant 
then  pleaded  not  guilty,  and  a  trial  was  had, 
resulting  in  a  verdict  finding  the  defendant 
guilty  and  asaefwJng  his  fine  at  $80. 

During  the  progress  of  the  trial  a  bUl  of  ex* 
ceptions  was  duly  taken,  as  foUows: 

^'Be  it  remembered  that  on  the  trial  of  this 
cause  the  same  was  submitted  to  the  jury  upon 
the  following  agreed  statement  of  facts,  to  wit: 

'It  is  admittea  as  evidence  in  the  case  of  the 
CmnmontDeaUA  v.  BopaU,  that  said  Royall  did 
not  practice  his  profession  as  attorney  at  law 
between  May  1, 1886,  and  July  11,  1886,  and 
that  on  the  latter  day  he  tendered  to  the  tibas- 
urer  of  the  City  of  Richmond  a  coupon  issued 
by  the  State  of  Virginia  under  the  provisions 
of  the  Act  of  March  80, 1871,  for  the  sum  of 
$16  and  $10.76  hiwful  money  of  the  United 
States,  in  payment  of  his  license  tax  for  the  en- 
suing year,  and  demanded  his  license  of  the 
proper  officer;  that  said  coupon  was  receivable 
In  pavment  of  all  taxes,  debts  and  demands  due 
saia  State;  that  said  tender  was  refused;  that 
thereupon  the  defendant  practiced  his  prof ea- 
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•km  as  an  altomey  after  said  tender,  but  not 
before,  without  revenue  license,  but  the  said  de- 
fendant has  for  more  than  five  years  been  dulj 
licensed  to  practice  law  under  the  laws  of  Vir- 
ginia. It  is  further  agreed  that  the  license  tax 
on  the  defendant  as  an  attome]^  J,  law  is  $26.' 

"Thereupon  the  defendant  moved  the  court 
to  instruct  the  Jury  as  follows: 
[576]  «if  the  Jury  belieye  from  the  evidence  that 
the  defendant  did  not  practice  his  profession  of 
attorney  at  law  between  the  first  day  of  May, 
1886,  and  the  11th  day  of  July,  1886,  and  that 
on  the  11th  day  of  July,  1885,  he  tendered  to 
the  treasurer  of  the  Oitf  of  Richmond  a  coupon 
for  $16,  issued  by  the  State  of  Vir^nia  under 
the  provisions  of  the  Act  of  Assembly  approve 
Maroh  80, 1871,  which  coupon,  by  provisions  of 
said  Act,  was  receivable  for  all  taxes,  debts  and 
demands  due  said  State,  and  $10.76,  in  lawful 
money  of  the  United  States,  in  payment  of  his 
license  tax,  which  said  tax  is  $36,  and  seventy- 
five  cents  conmiiBsioner's  fee,  for  tbe  then  en- 
suing year,  and  that  said  tender  was  refused  by 
said  treasurer,  then  they  are  instructed  they 
must  find  the  defendant  not  guilty.' 

Which  instructions  the  court  recused  to  giv«. 
To  the  court's  action  in  refusing  which  ins&uc- 
tions  the  defendant  excepts,  and  tenders  this  his 
first  bill  of  exceptions,  and  pravs  that  this  his 
bill  of  exceptions  be  si^ed,  sealed,  and  made  a 
IMurt  of  the  record;  which  is  accordingly  done." 

Judgment  was  entered  on  the  verdict  for  the 
payment  of  the  fine,  and  execution  awarded. 
The  record  contains  the  following: 

"And,  at  the  instance  of  the  defendant,  the 
court  citifies  that  in  the  record  and  at  the  trial 
of  this  cause  there  was  drawn  in  question  the 
'^dity  of  section  86  of  chapter  84  of  the  Code 
of  Yirsinia  of  1878.  and  an  Act  of  the  General 
Assenibly  of  said  State,  approved  February  7, 
1884,  entitled  '  An  Act  to  Rebate  the  Grant- 
ing of  Licenses  for  the  Exercise  of  any  Privi- 
lege,' and  the  112th  section  of  an  Act  of  the 
General  Assembly  of  said  State,  approved 
March  16, 1884,  entitled  'An  ActtoPro^defor 
the  Assessment  of  Taxes  on  Persons,  Property 
and  Incomes,'  etc.,  upon  the  ground  that,  so 
far  as  th^  undertake  to  inflict  punishment 
upon  the  defendant  for  practicing  his  profession 
as  an  attorney  at  law  without  a  license,  after 
having  tendered  the  state's  tax-receivable  cou- 
pons m  payment  of  his  license  tax,  they  are  re- 
pugnant to  section  10  of  article  1  of  the  Consti- 
tution of  the  United  States. 

"But  the  court  being  of  opinion  that  the  de- 
fendant  had  no  right  to  practice  the  profession 
[577 J  Qf  1^  attorney  at  law  without  a  license  aft«^  ne 
had  tendered  payment  of  his  license  tax  in  cou- 
pons, decided  and  gave  judgment  that  said  sec- 
tton  of  said  Code  and  said  Acts  of  the  General 
Assemblv  are  not  repup;nant  to  section  10  of  ar- 
ticle 1  of  the  Constitution  of  the  United  States 
in  that  behalf;  and  it  decided  and  save  judg- 
ment in  favor  of  the  validity  of  saia  section  of 
said  Code  and  said  Act  of  Assembly." 

The  Supreme  Court  of  Appeals  denied  a  peti- 
tion pravmg  for  an  allowance  of  a  writ  of  er- 
ror: and  to  reverse  that  judgment  this  writ  of 
error  is  prosecuted. 

Meuen,  William  I*.  Royall,  inperwnam. 
and  Dajiiel  H.  Chamberlain,  for  plaintiff 
in  error. 
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Meufr%,  Walter  R.  Staples,  R.  A« 
AneBf  AthhOen,  of  Virginia,  uhI  F.  & 
Blair,  'or  defendant  in  error. 

Mr.  JiuHce  Matthews  delivered  the  opin*     j.. 
ion  of  the  court:  1** 

The  Viiginia  Code  of  1878,  g  60.  provides 
that  "No  person  shall,  without  a  license  au- 
thorized by  law,  practioe  as  an  attorney,"  and 
section  61,  that  "£ivery  attorney  at  law,  in  ad- 
dition to  bdne  licensett  sworn  and  admitted  to 
prosecute  or  defend  actions  or  other  proceed- 
mgs  in  the  courts  of  this  Commonwealth,  on 
the  retainer  of  clients,  shall  obtain  a  revenne 
license;  and  no  person  shall  act  as  attorn^  aft 
law,  or  practice  law  in  the  courts  of  this  Coni- 
monwealth,  without  a  separate  revenue  li- 
cense." This  revenue  license,  it  will  be  ob- 
served, is  different  from  and  in  addition  to  the 
Ucense  to  practice  law,  given  only  to  soch  as 
on  examination,  as  to  their  character  and  ac- 

auirements,  are  found  to  be  duly  qualified 
leref  or.  The  amount  of  this  revenue  license 
was  fixed  bv  an  Act  of  March  15, 1884.  at  $15 
for  those  who  had  been  licensed  to  practice  for 
less  than  five  years,  and  at  $25  for  all  others. 
Section  86  of  chapter  84  of  the  V imnia  Code  of 
1878  provides  that  "Any  person  who  shall  en- 
gage in  or  exercise  any  business,  employment 
or  profession,  without  a  license,  if  a  hcense  be  r| 
required  by  law,  or  shall  in  any  manner  violate 
the  license  or  revenue  laws  of  the  State,  if  no 
specific  fine  is  imposed  for  such  violation,  shall 
pay  a  fine  of  not  less  than  $SM)  nor  more  than 
$1,000.*' 

The  Act  of  February  7, 1884  (Acts  of  Va. 
1888-84,  p.  120),  enacts  that  no  application  for 
a  license  to  do  any  business,  or  to  follow  any  pro- 
fession, trade  or  calling  in  that  State,  shall  be 
made;  and  if  made  shall  not  be  considered,  ex- 
cept upon  compliance  with  its  provisions, 
which,  among  other  things,  re()uire  that  the 
amount  of  the  assessment  presonbed  by  law  as 
a  condition  precedent  shall  accompany  the  ap- 
plication, in  gold  or  silver  coin,  United  States 
Treasury  notes  or  national  bank  notes. 

Section  112  of  the  Act  of  March  15,  1884 
(Acts  of  Va.  1888-84,  p.  808),  also  provides 
that  "applications  for  licenses  shall  be  made* 
and  all  taxes  assessed  by  chapter  1  of  this  Act^ 
shidl  be  paid  in  lawful  money  of  the  Unitea 
States,  in  the  mode  and  subject  to  the  pro- 
visions of  an  Act  to  regulate  the  grantini^  of 
licenses,  approved  the  7th  day  of  February, 
1884,"  etc 

By  the  terms  of  the  Act  of  March  30,  1871« 
the  coupons  tendered  in  this  case  were  made 
receivable  for  "all  taxes,  debts,  dues  and  de- 
mands due  the  Stute;"  and  this  stipulation,  as 
has  been  repeatedly  decided  by  the  Court  of 
Appeals  of  Virginia  and  by  this  court,  consti- 
tuted a  contract  between  the  coupon  holder 
and  the  State  of  Virffinia,  the  obli^tion  of 
which  the  State  is  forbidden  to  impair  by  the 
Constitution  of  the  United  States,  and  any  law 
of  the  State  which  would  have  that  effect,  if 
enforced,  is  thereby  annulled  and  made  void. 
To  this  point  are  the  cases  of  AnUmi  v.  Wright, 
22Gratt.888;  If tstf  v.  i2ofiw<, 24  Gratt  189, and 
Clarke  v.  Tvler,  80  Gratt.  184,  in  the  Court  of  , 
Appeals  of  Virginia;  and  in  this  court  the  cases 
of  Hartman  v.  Qreenhow,  102  U.  S.  872  f  Bk. 
26,  L.  ed.  271];  AnUmi^v.  6reenhowA(yi  U.  8. 
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:«[Bk.  37,  L.  €d.  468],  and  PoindexterY,  Gfreen- 
i0v  [uUi,  185].  In  Bdrtman  v.  Oreenhow, 
til,  Mfpro,  it  was  shown  that  the  consideration 
''  for  thii  idimlation  was  a  sorrender  by  its  cred- 
iun  of  one  third  of  their  daim  against  the 
Bttte.  In  AnUmif.  Oreenhote,  [tupra]  it  was 
■ii:  'The  right  of  the  coupon  holder  is  to 
kiTB  bis  coupon  received  for  taxes  when  cf- 
fend;"  ind  "Any  Act  of  the  State  which  for- 
bidi  the  receipt  of  these  coupons  for  taxes  is  a 
viobtioo  of  Uie  contract  and  Toid  as  against 
ooopoQ  liMen,"  In  Poindexter  y.  Qreenhow 
[njn],  DO  point  in  which  was  reopened  in  the 
tfgQBentoi  this  cause,  it  was  said:  "It  is  well 
■ttM  by  many  decisions  Of  this  court  that  for 
tkpnzpose  of  affecting  proceedings  to  enforce 
tk  pvpn^t  of  taxes,  a  lawful  tender  of  pay- 
■ot  ■  equivalent  to  actual  payment,  either 
befatt  sidBdent  to  depriTe  the  collecting  oiflcer 
of  iQ  amhority  for  further  action  and  making 
TO7  nbeeqnent  step  illegal  and  roid ;"  a  propo- 
■tioo  founded  upon  the  authority  of  Woodruf 
'.  TfWuOL  10  How.  190  [61  U.  S.  bk.  18,  L. 
«i.  Safi;  XI.  B,  Y.  Xdtf,  106  U.  8, 196  [Bk.  27, 
L  cd.  171];  Bmnm  ▼.  EurUer,  9  Wall.  826  [76 
U.  8.  bk.  19.  L.  ed.  6721;  Traaeu  v.  Irwin,  18 
Will  5M  [85  U.  8.  bk.  21,  L.  ed.  786;  Atvmd 
T.  ree«M,  99  U.  8.  188  [Bk,  25,  X.  ed.  471], 
«dlfiB«  y.  EreAange  Bank,  105  U.  8.  819  [Bk. 
».Led.l052]. 

Tbat  changes,  or,  as  they  are  caUed  in  the^jit- 
J^  aveflDients  made  by  law  as  conditions  pre- 
tdott  to  obtaining  licenses  for  pursuing  a 
Mntm  or  profession,  are  included  within  the 
■ctsioc  of  the  words  "taxes,  debts,  dues  and 
teudt  dne  the  8tate,"  as  used  in  the  Act  of 
Vaitfa  80, 1871,  does  not  seem  to  admit  of  reason- 
tUedoobt  In  CUtriDe y.  Vtfler,  80  Gratt.  184,  it 
ntt  adiodged  by  the  Court  of  Appeals  of  Yir- 
cWs  flat  a  fine  imposed  for  a  yiolation  of  law 
add  be  disdiarged  under  this  proyidon  in 
camn  in  lieu  of  money.  8o  that  upon  the 
*aw3city  of  that  case  the  yery  fine  imposed  by 
^cHutings  Court  of  Richmond  upon  the 
pWitzff  in  error  for  practicing  law  without  a 
ftfmat  hooise  may  lawfully  be  paid  and  dis- 
^Wnd  in  the  yery  coupons  which  were  ten- 
ten  in  payment  of  Uie  license  itself  and  re- 
^■edL  sturdy  toch  an  anomaly  cannot  be 
pifHtd  or  admitted.  The  pa)rment  required 
■  tntliminaiy  to  the  license  is  in  the  nature 
«d  form  of  a  tax,  and  is  a  due  to  the  State 
vkidi  it  may  demand  and  exact  from  eyery 
fl»  o(  its  dtizens  who  either  will  or  must  f ol- 
■w  lOBe  busiDeM  ayocation  within  its  limits, 
to  (be  pmsoit  of  which  the  assessment  is  made 
I  eoodkioo  precedent  It  is  an  occupation  tax, 
fvvfaidiaelioeiiae  is  merely  a  receipt  and  not 
Baothoricy,  except  in  that  sense,  because  it  is 
'Ud  sad  collected  asreyenue,  and  not  merely  as 
addeat  to  the  nneral  poUce  power  of  the 
9tiMe.  wUch,  uDoer  certain  drcumstanoes  and 
awfttfopi,  regulates  certain  employments  with 
t  lirv  to  die  public  health,  comfort  and  conyo- 
*«Ht.  In  the  latter  class  of  cases  the  exactions 
■>T  he  dther  fees  or  tines,  as  they  are  pro- 
pordooed  lo  the  expense  of  r^^tion  or  laid  as 
•bsdn  upon  and  a  discouragement  to  thebusi- 
«■,  sad  not  taxes  whidi  are  leyied  for  the 
pvpoM  of  raiaia^  public  leyenue  by  means  of 
•  r— iilTwikni  ifilM  r  from  the  person  or  the 
^npety  or  the  occupation  of  all  citizens  in  like 
^ftaaitaDcca.     It  was,  therefore,  in  the  char- 


acter  of  a  tax  that  the  payments  were  required 
and  made  for  licenses  tssued  under  the  Internal 
Reyenue  Acts  of  the  United  States.  McOuire  y. 
Ckmmonwealth,  8  Wall.  887  [70  U.  8.  bk.  18, 
L.  ed.  165].  Speaking  of  them  in  the  Lieenae 
Tax  Casei,  5  Wall,  m,  471  [72  U.  8.  bk.  18. 
L.  ed.  497, 500],  CkitfJuitic€  Chase  said:  "The 
granting  of  a  license,  therefore,  must  be  re- 
garded as  nothing  more  than  a  mere  form  of  im- 
posing a  tax,"  etc. ,  and  that  "this  construction  is 
warranted  by  the  practice  of  the  goyemment 
from  its  organization.    •  •  •    Hiey  were  re- 

garded  merely  as  a  conyenient  mode  of  impos- 
ig  taxes  on  seyeral  descriptions  of  business, 
and  of  ascertaining  the  parties  fh>m  whom  such 
taxes  were  to  be  collected.  *  *  *  But  as  we 
haye  already  said,  these  licenses  giye  no  au- 
thority. They  are  mere  rec^pts  for  taxes." 
The  license  under  the  laws  of  Virginia,  re- 

n'  ed  from  the  plaintiff  in  error,  cannot  be 
nguished  from  those  of  the  class  Just  re- 
ferrea  to,  issued  under  the  internal  reyenue 
hiws  of  the  United  States. 

We  are  referred  to  the  case  of  Sights  y. 
YamaUi,  12  Qratt  292,  as  defining  a  license 
under  the  laws  of  Virginia  in  a  different  sense. 
We  think,  on  the  contrary,  that  it  is  not  only 
consistent  with  the  yiew  we  haye  taken,  but 
strongly  in  corroboration  of  it  In  that  case, 
the  amount  assessed  as  a  condition  of  the  li- 
cense is  expressly  designated  to  be  a  tax.  It 
was  an  exaction  made  by  the  municipal  goy- 
emment of  the  City  of  Wheeling,  under  a  law 
which  expressly  authorized  it,  m  reference  to 
houses  of  entertainment,  to  grant  or  refuse  li- 
censes; and  the  case  was  one  of  that  class. 
The  language  of  the  city  charter  was:  "  They 
shall  further  haye  authority  to  regulate  the 
manner  in  which  such  houses  or  places  shall 
be  kept,  and  to  leyy  and  collect  taxes  thereon, 
in  adoition  to  any  tax  which  is  or  shall  be  pay- 
able on  the  same  to  the  State." 

The  law  of  Virginia,  howeyer,  on  this  point 
was  definitely  seRled  in  accordance  with  the 
yiew  we  haye  here  taken,  in  the  case  of  Quid 
y.  Biehmand,  28 Qratt  464, followed hjEum' 
phrey  y.  Norfolk,  25  Qratt  97,  and  Western 
Union  TeUgraph  €h.  y.  City  qf  Biehnumd,  26 
Qratt  1. 

In  the  case  of  Humphreys  y.  NorfoUc,  supra, 
the  Supreme  Court  of  Appeals  of  Virginia,  re- 
feiring  to  the  preyious  case  of  Ovid  y.  Bieh- 
mond,  said:  "  The  obiection  was  made  in  that 
case  that  a  power  to  license  inyolves  in  its  ex- 
ercise the  power  to  prohibit  without  such  li- 
cense, and  that  such  power  yestcd  in  a  muni- 
cipal corporation  is  incompatible  with  the 
rights  of  attorneys  conferred  by  their  gen- 
end  license  [to  practice  in  any  and  eyery  part 
of  the  State.  This  objection  did  not  pre- 
yaiL  Judge  Anderson,  upon  this  point,  speak- 
ing for  the  entire  court,  conceded  that  the 
city  authorities  could  not  prohibit  attorneys 
at  law  already  licensed  from  practicing  thdr 
profession  within  the  city  limits.  The  exer- 
cise of  the  yocation  was,  howeyer,  a  dyil  right 
and  priyilege,  to  which  are  attadied  valuable 
immunities  and  pecuniary  advantages,  and  is 
a  fair  subject  of  taxation  by  the  State  and  by 
municipal  corporations.  The  power  to  impose 
a  license  tax  upon  the  profession  is  included 
in  the  general  power  of  taxation  given  by  the 
sixty-mnth  section  of  the  cha>^*r  and  is  not 
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taken  away  by  subaeqaent  limitatioiia.  *  *  * 
The  principles  settled  by  that  case/'  continued 
•  the  court/' are  dedsive  of  this.  Inneithercase 
is  the  attempt  made  to  prohibit  the  exercise  of 
the  business  or  vocation.  The  license  required 
by  the  corporation  is  merely  a  mode  of  assess- 
ing the  tax;  if  it  be  reasonable  and  Just,  it 
matters  but  little  by  what  name  it  is  called. 
The  power  to  impose  fines  and  penalties  for  a 
failure  to  pay  the  tax  required  is  not  only  an 
incident  to  me  power  of  taxation,  but  is  ex- 
pressly ocmf erred  by  statute." 

That  the  party  complying  with  the  statutory 
conditions  is  entitled  as  of  right  to  the  license, 

[682]  is  condusiye  that  the  payment  is  a  tax  laid  for 
revenue  and  not  an  exaction  for  purposes  of 
regulation.  Mayor,  etc,  v.  Second  Ate.  B,  B, 
Oo.  82  N.  Y.  261;  State  t.  ffoboken,  88  N.  J. 
L.  280;  2  DilL  Mun.  Corp.  766,  chap.  19,  §  768. 
The  occupation,  which  is  the  subject  of  the 
Hcense,  is  lawful  in  itself,  and  is  only  pro- 
hibited for  the  purpose  of  the  license;  that  isto 
say,  prohibited  in  order  to  compel  the  taking 
out  a  license,  and  the  license  is  required  only  as 
a  convenient  method  of  assessing  and  coUect- 
ing  the  tax.  Cooley,  Tax.  407.  Such  a  license 
fee  was  held  to  be  a  tax  by  this  court  in  the 
cases  of  Brownv.  Md.  12  Wheat.  419  [25  U.  8. 
bk.  6,  L.  ed.  6771;  Ward  v.  Md.  12  WaU.  418 
[79  U.  8.  bk.  20,  L.  ed.  4491,  and  TTet^em  V.  if<9. 
91  U.  8.  275  [Bk.  28,  L.  ed.  847].  We  think 
it  entirely  clear,  both  from  the  nature  of  the 
case  and  upon  authority,  that  the  paym^ts  de- 
mandable  oy  the  8tate  for  the  license  applied 
for  by  the  i^ntiff  in  error  are  taxes  within 
the  meaning  of  the  Act  of  March  80, 1871,  in 
discharge  of  whidi  coupons  were  receivable 
by  its  terms,  and  that  the  plainUfl  In  error 
must  be  regarded,  after  makmg  the  tender  al- 
leged, tn  i&  same  situation  in  law  as  if  he  had 
tigered  gold  or  silver  coin  or  other  h^wful 
money  of  uie  United  States. 

Admitting  this,  it  is  still  contended, 
half  of  the  Commonwealth,  that  it  was  unlaw- 
ful for  the  plaintiff  in  error  to  practice  his  pro- 
fession without  a  license,  and  that  hJs  remedy 
was  against  the  officers  to  compel  them  to  is- 
sue it.  It  is  doubtless  true,  as  a  general  rule, 
that  where  the  officer  whose  duty  it  is  to  issue 
a  license,  refuses  to  do  so,  and  that  duty  is 
merdy  ministerial,  and  the  applicant  has  com- 
plied with  all  the  conditions  that  entitie  him 
to  it,  the  remedy  by  tnandamiue  would  be  ap- 
propriate to  oompefthe  officer  to  issue  it  That 
rule  would  M>ply  to  cases  where  the  refusal  of 
the  officer  was  willful  and  contrary  to  the  stat- 
ute under  which  he  was  commissioned  to  act 
But  here  the  case  is  different  The  action  d 
the  officer  is  based  on  the  authori^  of  an  Act 
of  the  General  Assembly  of  the  State  which, 
although  it  may  be  null  and  void  because  un- 
constitutional, as  against  the  i^plicant,  gives 
the  color  of  dSSdal  character  to  the  conduct  of 
the  officer  in  his  refusal;  and,  although  at  the 
election  of  the  aggrieved  party  the  officer  might 
be  subjected  to  the  compulsory  process  of  man' 

[583]  damtu  to  compd  the  pmormance  of  an  official 
duty,  nevertheless  the  applicant,  who  has  done 
everything  on  his  part  required  by  the  law, 
cannot  be  regarded  as  violattng  the  law  if  ,  with- 
out the  formality  of  a  license  wrongfully  with- 
hdd  from  him,  ne  pursues  the  buAiess  of  his 
caUing,  which  is  not  unlawful  in  itself  and 
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which  under  the  circumstances  he  hass  cooatl- 
tutional  right  to  prosecute.  As  to  the  plaintifl 
in  error,  the  Act  of  the  General  Assembly  of 
the  8tate  of  Virs^lnia  forbidding  payment  of 
his  license  tax  in  its  coupons,  rec^vabb  for  that 
tax  by  a  contract  protected  by  the  Constitution 
of  the  United  States,  is  unconstitutional,  and 
its  constitutionality  infects  and  nullifies  the 
antecedent  legislation  of  the  State,  of  which  it 
becomes  a  pain,  when  ^>plied,  as  in  this  caae. 
to  enforce  an  unconstitutional  enactment 
against  a  party  not  only  without  fault,  but 
seeking  merdy  to  exerdse  a  right  secored  to 
him  by  the  Constitution.  It  is  no  answer  to 
the  objection  of  unconstitutionality,  as  was  said 
in  Fnnderter  v.  Oreenhow,  tiipm,  "  that  the 
statute,  whose  application  in  the  partic^olar 
case  is  sought  to  be  restrained,  is  not  void  on 
its  face,  but  is  complained  of  only  becauae  tta 
operation  in  the  psracular  instimoe  works  a 
violation  of  a  constitutional  right;  for  the  caaea 
are  numerous  where  the  tax  laws  of  a  State. 
whidi  in  thdr  seneral  and  proper  applicatioo 
are  perfectly  vdd,  have  been  held  to  become 
void  in  particular  cases,  dther  as  unconsttto- 
tional  regulations  of  commerce  or  as  Tiolatloiifl 
of  contracts  prohibited  by  the  Constitution,  or 
because  in  some  other  way  they  operate  to  de- 
prive the' party  complaining  of  a  nght  secured 
to  him  by  the  Constitution  of  the  United 
States." 

In  the  present  case  the  plaintiff  in  error  has 
been  prevented  from  obtaming  a  license  to  prac- 
tice his  profession,  in  violation  of  his  righta  tm- 
der  the  Constitution  of  the  United  States.  To 
punish  him  for  practicing  it  without  alioenae 
thus  withhdd*  is  equally  a  denial  of  his  rii^ta 
under  the  Constitution  of  the  United  Statea; 
and  the  law,  under  the  authority  of  whi<^  thia 
is  attempted,  must  on  that  account  and  in  Ua 
case  be  regarded  as  null  and  void. 

As  the  sum  demanded  for  the  license  la  m  tax, 
the  provision  for  thepunishmentof  one  who  pur- 
sues his  profession  without  a  Heense  Is  a  part  of 
the  revenue  system  of  the  State,  and  is  a  Tw%t»m;nn 
merdy  of  enforcing  payment  of  the  tax  itaelf^or 
of  apoialty  for  not  paymff  it  It  is  legally  equir- 
alcnt  to  advil  actlonof  debt  upon  the  statute,aiid 
its  substantial  character  is  not  dianfled  by  call- 
ing the  default  a  misdemeanor,  anopzovidiii^ 
for  its  prosecution  by  information.  The  preaeat 
case,  therefore,  stands  predsdy,  so  far  aa  the 
constitutional  questions  arising  In  it  are  affect- 
ed, as  if  it  were  a  dvQ  action,  in  wliidi  the 
Commonwealth  of  Virginia  was  plaintiff,  ae^. 
ing  to  recover  the  amoimt  due  on  acoomu  cf 
the  tax  and  penalty.  In  that  aspect  no  ooe 
would  doubt  tnat  it  would  be  a  perfect  defenae 
that  the  defendant  had  previously  paid  tbedo* 
mand,  or,  what  we  have  hdd  to  be  le^allj- 
equival^t  had  tendered  the  amount  in  tli^ 
coupons  of  the  State,  reed  vable  in  payment  by 
an  irrepealable  contract  but  which  the  appoint- 
ed authorities  of  the  State  had  wrongf  ally  i^. 
fused  to  recdve.  Such,  as  we  conceive  it,  ia 
the  present  case.  The  State  of  Virginia  h«a 
sued  the  defendant  for  the  recovery  of  a  t^^ 
which  he  offered  to  pay,  when  it  became  due. 
in  its  own  coupons,  which  by  the  law  of  ita 
contract  were  recdvable  in  satisfaction  of  the 
demand.  Certainly  the  State  cannot  be  per- 
mitted to  recover  sffainst  its  own  contract  from 
the  other  contracong  party,  as  to  whom  thm 
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«if  de£iiih  alteed  li  that  he  hat  perfonned 
IksooDtnict  cm  hts  part. 

TUJM4ffmenUqfths3uprm$0duHqfAppe^ 
^nniniaand^H^Huidnffi  Oowiiffthe  Oity 
ifmimamd^  Virginia,  are  aeoortUnglf  reeerted; 
€»itheea¥mi$remandddto$aidHu^ing$  Court, 
Mtt  iuiruaiont  to  tak$  Airther  ptieeedinffi 
(ftrntfa,  im  aeeordance  with  law  and  in  coitform- 
jlfwia  tki$  t^num. 

H.  Mcgeoncy,  GtoriE,  8apw  Oourt,  U.  8. 


k 


WILLIAM  H.  BANDS,  Flf.  in  Err. 

V  G.  EDMUNDS,  Treasurer  of  the  Couarr 
ov  Fauqieb,  Yiboinia. 

0ee  8.  a  Reporter^  ed.  OSS-MT.) 

VmmtwHonal km~-VSrffinia  lawyer  katright 
te  pay  Ueemm  ta9  in  $laie  CMipMi*— manda- 


iff  lawyer  In  Ylrwinla  has  the  right  to 

._ letazmcoapoDS  of  oertaln  bonds  is- 

tmi  br  the  State;  and  the  proper  oflloer  maj  be 
■■jiiJiiiil  br  mandamuB  to  reoulTe  such  ooupoos 
•■ierBd  toDtm  for  Terifloatlon  under  the  Aot  of 
4.1881 

[No.  1000.] 
7.S,JS86.    Deddad FA.  1,1886. 


Pi  ERROR  to  the  Supreme  Court  of  Appeals 
of  the  Slate  of  Yirgiiiia. 


of  the  case  bj  Mr.  Jtuttee  Mat* 


The  plaSntiif  hi  error  filed  in  the  Circuit 
Cbuft  of  Fanqoier  County  a  petition  for  a 
wwrndamms  against  the  Treasurer  of  that  Ooun- 
^,  asfoDowa: 

"The  pedtkmof  Wm.  H.  Sands  respectfullj 


that  he  is  an  attorn^  at  law,  legu- 
hily  and  duly  Ucensed  to  practice  law  in  tne 


of  the  State  of  Virginia,  acoording  to 
M  laws  of  aakl  State. 

**  Tlwt  oo  the  8th  day  of  September,  1885, 
to  B.  G.  Edmunds,  who  is  the  Trees- 
of  the  Oonnty  of  Fauquier,  and  the  officer 
m  dnty  it  Is  to  collect  aU  license  taxes  due 
■tf  Slate  m  aald  County,  in  payment  of  his 
tax  as  an  attorney  at  law  for  the  ensu- 
$15  In  lawful  money  of  the  United 
abd  eercnty-flTe  cents  in  like  money  for 
of  the  reyenue's  fee,  in  com- 


9  with  the  pcorisions  of  the  Acts  of  As- 
iiMliiji,  appcoTOQ  February  7,  1884,  entitled 
'la  Act  to  Reg^olate  the  Granting  of  Ucenses 


lor  the  Exardae  of  Aut  Pririlege.' 

**7Wlk  at  Ibe  same  ttme,  he  tendered  to  the 
arii  TrnMorar  a  certain  coupon  for  $15,  which 
■apea  w^  cat  from  a  bond  issued  by  the 
tato  d  Vlniiila  under  the  proTisions  of  an 
Ad  of  her  Cfaicial  Assembbr,  approved  March 
B,  1871,  eotitlad  'An  Act  to  rrovide  for  the 
^mUbjmiI  Payment  of  th^  Public  Debt' 

**  That  said  coupon  was  orer  due  and  past 
■tfariiy,  aod  bot«  upon  its  face  thecontractof 
i^  Stale  o#  Vinrinia  that  it  should  be  receired 
hsenaeBtof  aUtazea,  debts  and  demands  due 


time  he  demanded  the 


U$C.& 


said  Treasurer  should  receiTesaid  coupon  alooa 
with  said  lawful  money  for  the  purpose  of 
identification  and  verification,  in  manner  and 
form  as  required  by  an  Act  of  the  General  As- 
sembly of  the  State  of  Virginia,  appruved 
January  14, 1882,  entitled  *An  Act  to  Prevent 
Fraud  upon  the  Commonwealth  and  Holders  of 
Her  Securities  in  the  Collection  of  Her  Reve- 
nues.' 

' '  That  the  said  Treasurer  received  sdd  law- 
ful mon^  tendered  by  your  petitioner,  and 
gave  him  the  certificate  providea  for  in  said  Act 
of  February  7, 1884,  but  he  refused  to  receive 
said  coupon  as  demanded  by  your  petitioner, 
and  he  refused  to  receive  it  for  any  purpose 
whatever.  Your  petitioner  daims  that  he  had 
the  ri^t  to  have  said  Treasurer  receive  said 
coupon  and  deliver  the  same  to  the  Judge  of 
the  coun^  court  of  Fauquier;  and  that  it  was 
your  petiooner's  right  to  prove  said  coupon  be- 
fore a  jury  in  said  court  and  thereupon  to  have 
his  said  money  returned  to  him;  and  that  said 
Treasurer  did  your  petitioner  a  great  wroncr 
and  injury  when  he  refused  to  riweive  said 
coupon. 

"That  he  refused  to  receive  same  because 
said  Act  of  F^bruaiT  7,  1884,  requires  all 
license  taxes  to  be  paid  in  money  only  and  not 
in  com>ons,  and  because  the  112th  section  of  an 
Act  ox  the  General  Assembly  of  Virginia,  ap- 
proved March  15.  1884,  entitled  'An  Act  to 
Provide  for  the  Assessment  of  Taxes  on  Per- 
sons, Property,  Incomes,'  etc.  requires  all  license 
taxes  to  be  paid  in  money  only  and  not  in  cou- 
pons. 

"That  both  of  said  Acts  in  this  particuUff 
are  repugnant  to  section  10  of  article  1  of  the 
Consatution  of  the  United  States,  and  therefore 
null  and  void.  That  your  petitioner  has  not 
been  licensed  to  practice  law  solong  as  fiveyeara. 

"  Your  petitioner  therefore  prays  that  a  num- 
damuM  nin  maybe  issued  commanding  the  said 
E.  G.  Edmunos,  Treasurer  aforesaid,  to  show 
cause  why  a  peremptory  mandamtu  shall  not 
issue  commanding  him  to  receive  said  coupon, 
and  deliver  it  to  we  judge  of  the  county  court 
for  identification  ana  verification,  accoraing  to 
the  terms  and  provisions  of  said  Act  of  Janu- 
aryl4.  1882." 

The  prayer  for  the  writ  was  denied  by  the 
Circuit  Court  of  Fftuquier  Coimty,  and  on  ap- 
plication to  the  Supreme  Court  o^  Appeals  of 
Vir^ia  that  Judgment  was  afflrmea  by  a  re- 
fusfu  to  allow  an  appeal  To  reverse  that  Judg- 
ment this  writ  of  error  is  prosecuted. 

JftfMTt.  Wm«I«.  Boy»IlandD.H.ChaM- 
barlain*  for  pUdntiil  in  error. 

Mmr$.  B.  A.  Ajrea*  Atty-Oen.  of  Yiir* 
ginia,  Waltar  B.  Staplaa  wad  F.  8.  Bkdr, 
for  defendant  in  error. 

Mr.  Ju$tie$  Matthawa  delivered  the  opin- 
ion of  the  court: 

The  right  of  the  plaintifl  in  errorto  pay  his 
license  tax  as  a  lawyer  in  coupona,  receivable 
for  taxes,  as  described  in  his  petition,  is  aflftrmed 
by  the  opinion  and  Judgment  in  the  case  of 
BpyaU  T.  Va.,  Just  decked  [ante  7851.  His 
remedy,  to  have  them  reodved  for  verification 
and  to  recover  bade  the  money  paid  for  hia 
Ucenae.  Is  secured  to  him  by  the  tsnns  of  the 
>^  Qi  January  4^  1889,  wludi,  for  sudi  pur- 
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poses,  was  jpLeld  by  this  court  as  a  valid  en- 
actment in  Antani  ▼.  Qreenhaw,  107  U.  S.  789 
[Bk.  27»  L.  ed.  468]. 

On  the  authori^  of  these  decisions  the  Judg- 
ments of  the  Supreme  Court  of  Appeals  of 
Virginia  and  of  the  Circuit  Court  of  F&uquier 
Coun^,  Virginia,  are  reversed,  and  the  cause 
is  remanded  to  said  Circuit  Court,  with  instruc- 
tions to  take  further  proceedings  according  to 
law  and  in  conformity  with  this  opinion. 

And  it  1990  orderea. 
True  copy.    Test:  _         ^  ^ 

James  H.  MoEenney,  Qerk,  8up.  Court,  U.  8. 


JOHN  H.  MmO  BT  AV»  Flff*  »*»  Brr., 

ALEXANDER  M.  WOOLPOLK. 

(See  8.  a  B6porter*B  ed.  600-606.) 

Aethn  for  deceit— damage  mu9t  kaice  been  mu- 

UUned, 

X,  An  action  to  recover  damages  for  a  deceit  can- 
not be  eustained  where  it  appears  that  the  defend- 
ant, by  false  representations.  Induced  the  plaintiff 
to  do  somethiQtf  which  he  would  have  done  any- 
how,  and  by  wmch  he  sustained  no  loss. 

2.  U  i)OD  a  review  of  the  evidence,  this  court  holds 
that  the  plaintlirs  in  thisoase  are  not  entitled  to  re- 
oover. 

[No.  116.] 

Submitted  Jan.  16, 1SS6.    IMded  Feb.  1, 1886. 

F  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Montana. 

Statement  of  the  case  by  Mr.  Juitiee  Woods: 

Tlie  plaintifb  in  error  were  the  plaintiffs  in 
the  court  below.  They  brought  this  suit  against 
the  defendant  in  error  in  the  District  Court  for 
the  County  of  Lewis  and  Clarke,  in  Montana 
Territorr,  and  in  their  petition  sta^  their  case 
substannally  as  follows: 

On  September  16, 1874,  the  defendant  made 
and  delivered  to  the  plaintiffs  his  contract  in 
writing,  of  which  the  following  is  a  copy: 
"Helena,  September  16, 1874. 

"Whereas  John  Einna  and  John  H.  Ming 
have  this  day  joined  with  me  in  borrowing  the 
sum  of  ($2,672.10)  twenty-five  hundred  and 
sevens-two  and  ^  dollars,  for  the  purpose  of 
payinff  R  S.  Hate  the  balance  of  eight  thou- 
sand dollars  due  him  under  jmrivate  agreement 
with  said  Ming,  Einna  and  Woolfolk,  in  order 
for  their  release  from  certain  notes  executed  by 
them  to  said  Hale,  as  securi^  for  the  Park 
Ditch  Company;  and  whereas,  the  Park  Ditdi 
Company  has  pledged  the  note  of  William 
Chessman  to  it,  and  Its  claim  against  Felix  Poz- 
nainsky,  and  any  other  demands  due  it  to  the 
extent  of  repaying  to  the  said  Ming,  Einna  and 


Woolfolk  the  sum  of  $2,572.10,  this  day  bo^ 
rowed;  now,  therefore,  the  said  Woolfolk  does 
hereby  agree  that  if  he  shall  collect  any  of  the 
above  amounts,  or  shall  from  any  resour.cs 
whatever  of  the  Park  Ditch.  Companv  leceive 
any  other  sums,  after  deducting  all  costs^ 
charges  and  expenses,  to  apply  the  same  in  pay- 
ment of  said  note,  and  also  another  note  exe- 
cuted to  R  S.  Hale  for  taxes,  amounting  to  be- 
tween six  and  seven  hundred  dollars,  until  said 
notes  shall  be  fuUv  paid,  said  naymento  to  be 
made  by  the  ndd  W  oolf oik  af ter  nis  return  from 
the  East  next  spring  and  as  soon  thereafter  aa 
the  amounts  shall  oe  received;  but  the  said 
Woolfolk  does  not  assume  to  pay  said  note  only 
to  the  extent  that  he  shall  receive  such  amounts 
from  thH  resources  of  the  Park  Ditch  Company 
asaforttfaid. 

IL  M.  Woolfolk.- 

The  petition  further  averred  that  Woolfolk, 
in  order  to  induce  the  plaintiffs  to  Join  him  in 
borrowing  the  money  and  executing  the  note 
therefor,  so  as  to  accomplish  the  release  of  aD 
three  from  their  liability  to  Hale,  represented 
to  jthem  that  the  Park  Ditch  Company  had 
passed  a  resolution,  in  conformity  with  the  re- 
citals in  the  contract  above  set  forth,  bv  which 
it  had  pledged  the  Chessman  note  and  the  claim 
against  Pozoainsky,  and  all  of  its  resources,  in- 
cluding all  of  its  receipts  for  water  sold  and  to 
be  sola  by  it,  sufficient  to  pay  the  said  sum  of 
$2,572.10,  and  that,  relying  on  this  representa- 
tion, they  Joined  in  the  borrowing  of  said  money 
and  the  execution  of  the  note  therefor:  that  toe 
Park  Ditch  Company  had  never  passed  8a<^ 
resolution;  that  the  plaintiffs  had  each  paid  ont 
of  his  own  funds  Uie  one  third  of  said  note  for 
borrowed  money,  and  tiiey  had  also  paid  the 
sum  of  $445.60,  being  the  two  thirds  of  the  note 
mentioned  in  the  contract  which  Hale  had  given 
for  taxes;  that  no  part  of  said  sums  of  money  had 
been  repaid  to  the  plaintiffs,  and  the  same  were 
due  to  them,  with  interest 

The  petition  further  alleged  that  about  May 
1, 1875,  the  defendant  took  the  cootrol  and  man- 
agement of  the  afbirs  of  the  Park  Ditch  Gona- 
pany,  and  between  that  date  and  September  1 
following  received  on  the  Chessman  noCe  and 
the  claim  agfdnst  Poznainsky  about  $3,000;  and 
from  sales  of  water  and  other  resources  of  tbe 
Park  Ditch  Company  more  than  $8,500;  and 
he  should  have  i^pliM  a  sufficient  part  of  tbeae 
sums  to  the  reimbursement  of  the  plaintiffB 
for  the  moneys  paid  out  by  them  as  siorosaid. 
amounting  in  all  to  the  sum  of  j^,255.64,  but 
that  he  had  refused  so  to  do..  The  plaintiffs, 
therefore,  prayed  Judgment  against  the  defend- 
ant for  the  last  mentioned  sum,  with  interest. 

The  defendant,  in  his  answer,  admitted  the 
making  of  the  contract  set  out  in  the  declara- 
tion, but  denied  that  there  was  any  valuable 


NoTK.— ^cMon  for  deoatt;  what  neeemary  to  eui^ 
UHn. 

The  condittoDS  whlob  must  concur  in  order  to  sup- 
port an  action  of  deceit  are  thus  summed  up  in  1 
llenjamln  on  Bales,  Gorbin^s  ed.,  p.  606: 

1.  The  representation  must  be  made  to  the  plaint- 
iff, or  with  the  direct  intent  that  it  should  be  com- 
muDicated  to  him,  and  that  he  should  act  upon  it. 

2.  It  must  be  false  in  fact. 

8.  It  must  be  false  to  the  knowledge  of  the  de- 
fendant, or  made  by  him  recklessly ;  that  is  to  say, 
without  reasonable  grounds  for  beUcving  it  to  be 
true,  or  under  circumstances  which  show  that  he 
oros  careless,  whether  it  was  in  fact  true  or  false. 
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4.  It  must  be  a  material  one. 

5.  The  plaintiff  must  have  acted  upon  the  faith  o1 
it,  and  tnereby  suffered  damage;  and  where  tt»c 
meaning  of  toe  representation  is  ambiffuoaa.  It  k 
for  the  plaintiff  to  show  that  he  undentood  It  tn  tlM 
sense  in  which  it  is  false. 

For  f  uU  discussion  see  above  cited  text  boolE,  pk 
566  et  S69..  and  606  et  seg.  and  oases  cited. 

Some  or  the  recent  cases  are:  Oole  v.  Oaasidy^  131 
3fass.,  437:  Cowley  v.  Smyth.  46  N.  J.  L.,  SBO:  Walrt 
V.  Morse,  80  MOm  668;  Oeneeee  Go.  Savinga  Bank  ▼ 
Michigan  Barge  Co.,  62  Mich.,  164:  Bowtn  v.  Dav'ta 
76  Me.,  228:  Bhoda  v.  Harris,  75  Mc  17;  Arctrar  v 
Wheeler  &  W.  Mfg.  Col,  12  Ma  App.,  886. 

lie  u.  s 


Knro  ▼.  WooLFOLK. 
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eoHidflnftloo  therefor;  denied  that  he  had  stated 
totkplaintUb  that  the  Pturk  Ditch  Company 
bd  ptind  the  resolution  mentioned  in  the  pe- 
titioo;denied  that  on  Hay  1,1875,  or  at  any  other 
daedaiiDg  that  year,  he  took  possession  of  the 
hzfc  Ditdi  or  the  control  or  management  of  the 
Puk  Ditdi  Company;  denied  tliat  he  ever  col- 
lected tnr  som  whatever  on  the  Chessman  note 
« tk  ramainsky  daim,  or  ever  received  at 
njtime  after  the  execution  of  said  eantract, 
fran  ales  of  water  or  any  other  resources  of 
fht  Phik  Ditdi  Company,  the  sum  of  $8,500, 
vuyochersum,  after  deducting  costs,  charees 
iMlexpeoses.  Upon  the  issues  thus  raised  the 
cm  was  tried. 

After  the  plaintilb  had  introduced  their  evi- 
toe  and  rated,  tiie  defendant  moved  the  court 
for  Doonit  The  court  granted  the  motion, 
Hd  Rndered  judgment  for  the  defendant  for 
carta  The  plainSjflCs  thereupon  took  the  case 
kf  ippeal  to  the  Supreme  Court  of  the  Terri- 
tay  of  Montana,  which  affirmed  the  Judgment 
«f  Iks  DiMet  Court  9y  the  present  writ  of 
crrar  Uie  pidntifls  seek  the  reversal  of  the  judg> 
of  the  t^upreme  Court  of  Montana. 


Mmn.  K.  F.  Morris,  and  L.  M.  Saim* 
■s.  Cor  pbintiffls  in  error. 
I^.  AUiwmadT  M.  Woolfolk*  in  per- 
far  defendant  in  error. 


Mr,  JwiUci  Woodm  delivered  the  opinion  of 


happeaia  from  the  record  that  the  Park  Ditch 
Ooapaoy  was  a  corporation  organized  under 
Ike  lawa  of  the  Territory  of  Montana;  that  on 
SqKcoibcr  le,  1874,  the  date  of  the  contract  set 
wis  the  Detitk>n,  it  was  insolvent,  and  that 
AeaUntiiti  and  the  defendant  were  Jointly 
wiasitoeareCiettooneR  S.  Hale,for  ahiJ- 
■eeof  between  fl  1,000  and  $12,000,  for  which 
aevkdd  no  indemni^;  and  that  Hale,  the 
mitor,  oflered  to  release  them  from  this  lia- 
ttt^roo  the  payment  to  him  of  the  sum  of 
IU7110,  to  pay  which  they  borrowed  the  said 
sad  cave  the  note  mentioned  in  the  pe- 
BoCn  the  plaintifb  were  examined  as 
m.  Minit  testified  that  the  water  rents 
gMA  had  been  pledged  as  he  supposed  for  the 
■daaitfof  the  plaintiffs  were  the  rents  for  the 
Ana  ofl975,  uid  that  the  water  did  not  begin  to 
naotfl  about  the  middle  of  May,  and  that  in 

a,  1973,  there  was  a  contest  between  R  8. 
I  and  the  Park  Ditch  Company  overthese 
*4^  and  that  Hale  brought  an  action  to  re- 
•vvtheBL  and  aaked  for  the  appointment  of  a 
^nHcr.    Both  Miiigand  Kinna  testified  that 

aveold  have  paid  said  sum  of  $2,572.10  to 
to  be  refeaeed  from  the  hirser  obligation, 
'^a  if  DO  representations  had  oeen  umule  to 
te  ^  the  defendant  to  the  effect  that  the 
^  Dm  Company  had  passed  a  resolution 
9M|iig  ita  aeaets  fo^  their  indemnity;  thut  they 
^>«  aoc  indnced  c»v  Uie  said  representations  of 
^  MKknt  to  reflnquish  any  security  which 
^  held:  in  fact  they  held  none  of  any  value. 
■  tet,  to  pot  the  case  as  the  plaintiffs  them- 
*^  fey  mar  own  testimony  put  it.  they  to- 
r*fev  wift  the  defendant  ^intly  borrowed 
JMIIM,  which  tb^  paid  to  Hale,  who  in  con- 
^■■ioa  thenof  releaised  them  from  a  liability 
^teaasoredeeof  the  insolvent  Pork  Ditch 
'"*1Mj  of  ahoot  $12,000,  and  they  would 


have  paid  the  mon^  whether  the  Park  Ditch 
Company  had  pledgied  its  assets  for  their  in- 
demni^  or  not.  and  the  borrowing  of  the  money 
subjected  them  to  no  loss,  but  was  greatly  to 
their  advantage. 

So  far,  therefore,  as  the  case  made  bv  the  dec- 
laration is  to  be  considered  as  an  action  to  re- 
cover damages  by  a  deceit  practiced  by  the  de- 
fendant, it  amounts  to  this:  that  the  defend- 
antj  by  his  false  representations,  induced  the 

Slamtifls  to  do  someUiinff  whidi  they  would 
ave  done  anyhow,  and  oy  which  they  sus- 
tained no  loss,  but  on  the  contrary  were  greatly 
advantaged .  **  The  requisites  to  sustain  an  ac- 
tion for  deceit,"  says  Baron  Parke,  in  Watson  v. 
BmUion,  15  Jurist,  1111,  are  "  the  telling  of  an 
untruth,  knowing  it  to  be  an  untruth,  with  in- 
tent to  induce  a  man  to  alter  his  condition,  and 
his  altering  his  condition  in  consequence  where-  [6031 
by  he  sustains  damage."  See  also  Pasley  v. 
Freeman, 8 T. R. 51;  TMill  v.  Walter,SBanL 
^6  Aid.  114:  Levi  v.  Lanoridffe,  4  Mees.  &  Wels. 
887;  Brownr.  CaeUet,  11  Cush. 848;  Tryon  y. 
Whitmareh,  1  Met  1.  Considered,  therefore, 
as  an  action  for  a  deceit  it  is  plain  that  the  case 
must  fail;  for,  conceding  the  alleged  represen- 
tation to  have  been  made  by  the  defendant  and 
to  have  been  fidse,  the  phuntifEs  were  not  in- 
duced thereby  to  chanee  their  condition  and, 
moreover,  have  sufferea  no  damage. 

The  pladntifEs*  coimsel  say,  however,  that  tho 
action  is  to  be  considered  as  based  on  the  con- 
tract by  which  the  defendant  agreed  to  applv 
the  assets  of  the  Pturk  Ditch  Company  wnlch 
came  to  his  hands,  after  deducting  all  costs, 
charges  and  expenses,  to  the  reimbursement  of 
the  piaintifls  for  the  money  borrowed  by  them 
and  paid  to  Hale.  Considered  as  an  action  on 
the  contract,  the  suit  must  fsil  for  want  of  evi- 
dence to  support  it  It  is  averred  in  the  peti- 
tion sAd  not  denied  in  the  answer  that  tho  Park 
Ditch  Company  never  pledged  the  assets  and 
resources  mentioned  in  the  contract  for  the  re- 
imbursement of  the  plaintiffs,  and  nothing  in 
the  record  shows  that  such  pledi^  was  made. 
The  defendant  in  his  answer  denied  that,  after 
the  making  of  the  contract,  he  ever  received 
any  money  from  the  assets  of  the  Park  Ditch 
Companv,  or  for  water  rents. 

It  IS  Clearly  shown  by  the  evidence,  and  the 
contrary  is  not  now  asserted  by  the  plaintiffs, 
that  no  money  whatever  was  paid  to  the  de- 
fendant on  the  Chessman  note  or  on  the  Poz- 
nainsky  claim.  The  plaintiffs  insist,  however, 
that  the  defendant  received  the  water  rents  of 
the  Park  Ditch  Company  in  the  year  1875  to 
the  amountof  about  $8,500  over  andabove  costs, 
charges  and  expenses.  But  upon  a  careful  read- 
ing of  the  record  we  are  unable  to  find  any  evi- 
dence to  support  this  contention.  The  only 
testimony  upon  this  point  is  the  minutes  of  tkie 
meetings  of  the  board  of  trustees  of  the  Park 
Ditch  Company  offered  in  evidence  l^the 

Elaintiffs.  These  ndnutes  show  that  R  8.  Hale 
ad,  in  a  suit  brou^^t  bv  him  agalnit  the  Park 
Ditch  Company,  seised  the  net  rsodpta  for 
water  sales  of  the  company,  and  that  on  May 
24, 1875,  the  board  of  trustees  assigned  said  net  rnoAi 
proceeds  to  A.  J.  Davis,  W.  C.  Gillette  and  ^  ^ 
Samuel  Schwab,  who  had  become  the  soretiea 
of  the  company  in  the  suit,  to  seoore  them 
against  loss  oy  reason  of  their  suretyi^.  They 
f  unbar  show  that  on  October  90, 1870^  *  reto- 
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IntloD  was  adopted  bj  the  board  of  truatees,  by 
vhlcb,  after  reciting  that,  wbereas  R  S.  Hak 
'lad  propoaed  to  dbmiBs  big  aald  action  agalost 
(be  compaoj  for  tbe  proceeds  of  water  safes  for 
tbe  Tear  &.  D.  1875,  BtQOuntlDK  to  the  sum  of 
$S,«K),  OQ  the  following  condiUons,  viz. :  that 
A.  M.  WooUolk  Bhould  cause  to  be  dismlmed 
ftll  proceedingB  iovolTiug  the  payment  of  cer- 
t^  water  notes  executed  by  tbe  Park  Ditch 
Company  and  held  by  him,  amounting  to  the 
lum  of  about  |8,000,  and  should  deliver  said 
notes  to  Hale  to  be  canceled,  and  that  WooUolk 
should  cause  to  be  diamissed  by  T.  F.  Newton 
all  appcnls  involving  the  right  lotheposseaaloii 
of  the  Park  Ditch,  and  arutrate  the  value  of 
the  Tucker  extension  belonging  to  WooUolk, 
and  that  T^ooUolk  should  Bell  said  eit«ndon  to 
Hale  at  such  appraised  value,  and  sell  and  dlft- 
poae  of  all  other  property  belonglug  to  Wool- 
folk  and  connected  with  said  ditch;  and  where- 
as, WooUolk  had  at  his  own  expense  defended 
the  rig^t  of  the  company  to  said  receipU,  and 
had  f nmistaed  all  necessuy  bonds  for  the  com- 
pany, and  be^es  giving  bis  own  professional 
serncee,  bad  employed  and  paid  counsel  to  de- 
fend s^  suit;  it  was  resolved  that  flie  com- 
pany did  thereby  promise  andagree  with  Wool- 
folk  that  if  he  would  accede  to  the  terms  of 
Hale,  Uie  company  would  for  this  and  the  con- 
siderations aforesud  relinquish  to  him  one  haU 
the  amount  of  a^d  receipts,  to  wit:  $1,725,  pro- 
vided Woolfolk  should  accept  the  same  as  full 
reimbursement  and  sadsfaction  for  all  hie 
charges  against  said  company  by  reason  of  tbe 
premises  aforesaid.  The  minutet  further  ftated 
that  "  WooUolk,  being  present,  accepted," 
This  was  tbe  only  evidence  offered  by  tbe 

SlaiutlfCa  tending  to  show  anv  receipt  by  the 
KTendant  of  tbe  water  rents  of  tbe  Park  Diich 
Company  fralSTS.  If  the  proposilion  contained 
in  tbe  resolution  waa  carried  out,  of  which 
there  ti  no  evidence  In  the  record,  it  can  hardly 
be  contended  that  WooUolk  might  not  receive 
and  appropriate  to  bis  own  use  taetl,TS5men- 
donea  In  the  resolution  without  violating  hit 
contract  with  tbe  plaintUts.  After  the  watei 
rents  for  1875  had  been  attached  In  the  sull 
brought  bv  Hale  and  bad  been  pledged  by  the 
F^u'k  Dltcb  Company  to  its  sureties  in  that  suit, 
and  Woolfolk,  to  aid  the  company  In  com- 
promising the  case,  bad  released  a  claim  ol 
18,000  against  It,  and  all  claims  for  profession- 
al services  rendered  In  the  suit  by  himseU  and 
other  counsel  whom  he  had  employed,  and  all 
claim  for  the  moneya  expended  by  him  in  th« 
defense  of  the  suit,  and  nad  consented  to  the 
other  exactions  imposed  by  Hale,  it  can  hardly 
be  said  that  tbe  |1,725,  the  gross  sum  received 
by  Woolfolk,  if  m  fact  be  ever  received  It,  wai 
the  net  proceeda  of  the  water  rents,  "  after  de- 
ducting all  costs,  charges,  and  expenses."  It 
does  dA  appear  by  the  evidence  that  there  were 
any  net  proceeds  of  the  water  rents;  on  the 
contmiy,  it  appean  there  were  not. 

It  needs  no  argument  to  show  that  tbe  con- 
tract sued  cm  was  not  meant  to  bind  the  defend- 
ant lo  pay  over  to  the  plaintlSs  money  obtained 
.  mider  the  drcmnstances  set  out  in  the  resolu- 
Housof  the  board  of  trustees.  There  is  no  other 
evidence  lo  show  the  recdptof  money  by  tbe  de- 
fendant from  the  assets  or  resourcee  of  ue  Park 
Ditch  Company.  The  case  of  tbe  plaintiffs 
mnst,  therefore,  fail  for  want  of  any  evidence 


JomoB  y.  SiifPsoH. 
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feon  of  Mid  TVDdon.  The  defense  is  that  the 
|Mi|iaiy  was  Uable  to  seizure  as  the  prop- 
mr  d  the  defendants  in  the  attachments. 
WbeOier  it  was  so  liable  depends  upon  the  in- 
qisirT  whether  the  sale  to  the  plaintifCs  passed  a 
gooi  title  as  against  tlw  creditors  of  the  Tend- 
on. Tbe  defendants  insist  that  it  was  made 
with  the  fraudulent  purpose,  on  the  part  of  the 
wdon,  ci  cheating,  hindering  ana  delaying 
thdr  creditors:  and  that  the  vendees  either  in- 
tnded  by  their  purchase  to  aid  in  accomplish- 
tag  Hiat  resnlL  or,  at  and  before  their  purdiase. 
were  dianeable  in  law  with  nc^ce  of  the  fraud 
dfajgnfid  uj  the  vendors. 

Itli  umieceaBary  to  set  out  all  the  facts  which, 
■oooiding  to  the  bill  of  exceptions,  the  evidence 
tcBded  to  establish.  For  the  purpose  of  indi- 
cadng  the  noonds  upon  which  tbe  case  will  be 
XH  need  only  be  said  that  while  there 


evidence  tending  to  show  the  payment  by 
piaintifrB  of  the  fair  value  of  the  property,  its 
~  b1  delivery  to  them  at  the  time  of  the  sale, 
tlMir  oonunued  possession  of  it  until  seized 
these  attachments,  there  was,  also,  evi- 
tending  to  prove  that  the  circumstances 
the  transaction  were  so  unusual  and 
as  to  suggest  to  business  men  of  ordi- 
pmdeoce  the  purpose  of  the  vendors  to 
T  or  defraud  their  creditors.  And  from 
■fi  the  facta  the  Jury  might  reasonably  have 
eooeliided  tliat  the  plaintifts  were  willing,  by 
wn  lineinii;  the  property,  to  aid  the  vendors  in 
V*»»»t«g  any  efforts  of  their  creditors,  by  the 
"jamrj  process  of  the  law,  to  obtain  satiiBfac- 
ci  tbeir  demands.  The  correctness  of  this 
of  the  conduct  of  the  parties  to 
ie  •mtainedbv  the  adnussions  and  dec- 
of  tl>e  ven(k)rs,  made  so  nearly  con- 
with  the  delivery  of  the  property 
fhas'tbcy  may  be  said  to  have  '^irung  out  of  the 
mcucai  in  virtue  of  which  the  plaint- 
title. 
It  !■»  bowerer,  contended  that  the  admissions 


.  after  the  sale  and  delivery  of 

„  ^ ',  not  in  the  presence  of  the  vendees, 

eompetent  evidence  against  the  latter. 

oooMkm,  at   the  present  term,  in 

S  Artridffe  Manvfaeluring  Co,  v. 

[mmU  6011,  to  consider  this  qu^tion 

•what  different  aspect  In  holding  in 

tbftt  the  court  erred  in  admitting  the 

of  a  vendor  in  evidence  a^amst  the 

of  pcTioiial  property,  which  nad  been 

before  any  suit  by  attaching  creditors, 

ikl:  '* After  the  sale,  their  (the  vendors^ 

fa  die  property  was  gone.    Having  be- 

rangefs  to  the  title  their  admissions  are 

HiK'*«g  OD  the  vendee  than  the  a^mis- 

oCbera.     It  is  against  all  principle  that 

dsratkiiM,  made  after  they  had  parted 

vtt  tke  title  ftod  surrendered  possession,  should 
fee  aDowed  to  destroy  the  title  of  their  vendee." 
K  w^  also  aaid  that  such  admissions  or  dec- 
would  be  competent  against  the  ven- 
tf  it  wtere  ebown  by  independent  evidence 
and  vendee  were  ensaged  in  a 
to  defraud  the  creduors  of  the 
"Use  admissions  had  such  relation 
of  such  purpose  as  fairly  to 
a  part  of  the  fiflf  oeka.  These  con- 
I  to  be  folly  met  in  the  present  case; 
vrblcb  tike  evidence  tended  to  estab- 
tiie  admissions  and  declarations 


of  the  vendors,  indicate  collusion  between  them 
and  their  vendees  for  the  purpose  of  delaying 
the  creditors  of  the  former,  and  that  such  ad- 
missions and  declarations,  although  not  pre- 
cisely concurrent  in  time  with  the  sale,  were 
made  in  the  course  of  the  same  day  and  were 
plainly  in  furtherance  of  the  common  design 
to  delay  the  creditors  of  the  vendors.  Upon 
these  grounds  we  think  that  those  admissions 
and  declarations  of  the  vendors  were  admissible 
against  the  plaintiffs.  There  were  other  ob- 
jections by  plaintiffs  to  the  admission  of  evi- 
dence, but  they  need  not  be  specially  noticed. 

At  the  trial  the  plaintiffs  a^ed  the  court  to 
instruct  the  jury  that  if  they  believed  from  the 
evidence,  '*  that  the  goods  m  controversy  were 
sold  and  delivered  to  Jones  &  Weil  before  any 
attachment  was  made  or  issued;  that  they  took 
possession  of  the  goods  after  the  sale;  that  the 
change  of  possession  was  actual  and  visible, 
such  a  chancy  as  to  indicate  to  persons  who  had 
previously  done  business  at  the  store  where  the 
goods  were  that  Max  S.  &  Gus.  (Goldsmith  had 
no  longer  possession  or  control  of  the  goods; 
that  the  sale  was  for  an  approximate  price  snd 
for  a  valuable  consideration  paid  by  plaintiffs 
to  Gk)ldsmiths,  the  jury  will  find  for  the  plaint- 
iffs." This  instruction  was  properly  refused; 
for  the  facts  stated  in  it  did  not  entitle  the  plaint- 
ifEs  to  a  verdict,  if  the  evidence  showed  either 
that  their  purdiase  was  not  in  good  faith,  or 
was  made  with  knowledge  at  the  time  of  such 
facts  and  circumstances  as  reasonably  put  them 
upon  inquiry  as  to  the  purpose  of  the  venders 
to  hinder  and  delay  their  creditors.  And  the 
same  criticism  may  be  made  upon  the  instruc- 
tion asked  bv  the  plaintiffs  to  the  effect  that 
"If  €k>ldsmith  haa  purchased  the  goods  on 
time,  and  those  debts  were  not  due  for  the 
goods,  the  goods  were  the  absolute  property 
of  the  Gk)ld^niths,  and  they  had  a  lawful  right 
to  sell  and  dispose  of  any  and  all  of  the  goods 
in  their  possession  without  any  regard  to  their 
creditors;  and  if  they  did  so  sell  the  goods  to 
Jones  &  WeQ  before  their  debts  were  due,  and 
plaintifEs  took  possession  of  them,  the  title  of 
the  goods  passed  to  Jones  &  Wcdl.  and  were 
not,  after  such  sale  and  delivery,  liable  to  at- 
tachment for  the  debts  of  (Goldsmith;  and  if  so 
attached,  Jones  &  WeQ  could  either  replevy 
the  ffoods  or  treat  such  seizure  as  a  sale  and  sue 
for  uie  value  of  the  goods." 

The  record  contains  numerooi  instructions 
given  to  the  jury,  at  the  request  of  the  defend- 
ants, and  to  the  granting  oi  which  the  plaint- 
iifs  excepted.  We  perceive  nO  defect  in  any 
of  them  except  the  last  one,  which  is  in  these 
words :  "  If  the  jury  believe  that  Gus.  and 
Max  S.  Goldsmith  sold  the  goods  to  the  plaint- 
iffs, with  the  intention  to  hinder,  delay  or  de- 
fraud their  creditors,  then  the  plabtiffs  before 
they  can  recover  must  show,  by  a  preponder- 
ance of  Uie  evidence,  that  they  bought  the 
goods  for  a  good  and  valuable  consideration, 
and  that  they  acted  in  good  faith  in  making 
said  purchase.  It  is  not  suflacient  that  they 
paid  a  vduable  consideration,  even  should  you 
find  that  to  be  a  fact  If  pkiintiff,  did  not  act 
in  good  faith  in  making  the  purchase,  it  ia 
void,  although  they  paia  a  full  consideration." 

Thisinstn^ction  was  clearly  erroneous.  It  ia 
unwarranted  either  by  the  laws  of  Kansas  or 
by  tbe  principles  of  the  common  law.    By  the 
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Sdfbeu  Couxt  of  thk  Uirmi)  Statbi. 


Oct.  Tkui. 


•ccDDd  wctlon  of  the  Statute  of  Kansas  for  the 
prevention  of  frauds  and  perjuries,  it  Is  pro- 
Tilled  that  "  Every  gift,  grant,  or  convcTance 
of  landa,  tenements,  hereditaments,  rents, 
goods  or  chattels,  and  eveiT  bond,  Judgment  or 
executloD  made  or  obtained  with  intent  to  bin- 
der, delay  or  defraud  creditors  of  their  Just  and 
lawful  debts  or  damages,  or  to  defraud  or  to 
deceive  the  person  or  persons  who  shall  pur- 
chase such  Uods,  t«iementa,  betedltamenla, 
rents,  goods  or  chattels,  shall  be  deemed  uiier- 
ij  void  and  ot  no  effect,"  And  by  the  third 
section  of  the  aatne  Act  it  b  further  provided 
tliat  "Every  sale  or  conveyance  of  personal 
property,  unaccompanied  by  an  actual  and 
continuod  cbange  of  poasesrion,  shall  be  deemed 
Toiil,  as  against  purchasers  without  notice  and 
existing  or  suliaequent  creditors,  untU  It  is 
■bowQ  that  aucb  sale  was  nude  in  ^ood  faith 
tnd  upon  a  suSdent  conaldeiwtion.  Act  of 
October  SI,  1868, 1  Dasslefs  Kansas  Stet.  chap. 
t3,  p.  441;  Compiled  Laws  of  Kansas  1870, 
chap.  ^  If  the  second  section  embraoia  Bucb 
a  sale  of  goods  and  chattels  as  the  one  here  in- 
volved, it  ii  not  to  be  supposed  that  the  Legis- 
lature intended,  in  every  case,  to  deprive  the 
rSK]  vendee  of  personal  properly,  who  buya  in  good 
faith  and  for  a  vsloable  consideration,  of  the 
benefit  of  his  purchase  rimply  because  tbe  ven- 
dor sold  with  the  intent  tonmder,  delay  or  de- 
fraud bis  creditors ;  for  the  third  section  pro- 
tects such  a  purchaser,  even  wbere  there  baa 
t  been  an  actual  and  continued  change  of 


6  Pacific  Reporter,  BM,  which  was  an  actlou 
of  replevin  to  recover  personal  property  which 
had  been  seized  as  the  proper^  of  Uowanl 
Broa.,  wbo  were  defendants  in  certain  attach- 
ment suits,  but  which  property  tbe  plaintiftaiD 
tboee  Bults  claimed  to  nave  purchased  from  the 
debtors  prior  U>  tbe  attachment*  being  isstied. 
that  court  said :  "A  further  objection  is  made 
to  the  direction  given  by  the  court, '  that  fraud 
Is  never  presumed,  but  must  be  established  by 
evidence.'  Of  tbe  correctneas  of  thb  pro[MM- 
tlon,  or  of  Its  appUcaticMi  to  the  case,  there 
should  be  no  queatlan ;  but  counsel  seem  to 


of  that  section  la  that  wbere  the  sale  is  f  olfc 
by  an  actual  and  continued  cbange  of  posses- 
don,  tbe  vertdee  Is  not  obliged,  in  oiuer  to 
maintain  bis  riebt  of  poaaeadon,  to  prove  both 
the  payment  of  a  sufficient  condderstion  and 
(he  ezerciae  of  good  faith  upon  Ms  part.    "'~ 


I  soccesafuliy  impeached 
Dy  some  one  who  has  the  right  to  quMtion  its 
validity.  The  party  who  asserts  that  the  title 
did  not  pass  as  against  him  must  make  sucb 

Sroof  as  win  establish  that  proposltiou.  If  he 
oes  not,  the  presumption  which  the  law  In- 
dulges that  the  vendee  has  rightfully  acquired 
possession  will  control  tbe  determination  of  the 
usue.  Upon  Its  appearing  that  the  vendor,  pos- 
session having  been  delivered,  made  tbe  sale 
with  the  fraudulent  intent  to  hinder  or  delay 
his  creditors,  the  utmost  which  the  creditors 
could  claim  fa  that  the  burden  of  proof  is  upon 
the  vendee,  as  between  him  and  eiisting  cred- 
itors, to  show,  by  competent  proof,  that  be 
gkid  a  Bufflciont  consideration  for  the  property. 
ut  such  payment  being  shown,  tbe  vendee  Is 
entitled  to  a  verdict  and  judgment,  however 
fraudulent  may  have  been  the  intent  of  the 
vendor,  unless  it  appears  affirmatively,  from 
all  the  circumstances,  that  he  purchased  In 
bad  faith.  And  such  bod  faith  may  exiat  where 
the  vendee  purchases  with  knowledge  of  the 
fraudulent  Intent  of  the  vendor,  or  under  such 
drcumstancee  as  should  put  him  on  inquiry  as 
to  tbe  object  for  which  tne  vendor  sells. 

There  can  be  no  doubt  that  these  principles 
are  In  accordance  with  tbe  settled  course  of  de- 
cision In  the  highest  court  of  Kansas.  In  the 
recent  case  of  BavgAjnan,  Sheriff  ate.  t.  Ann, 


LncBKB  y.  Thomas. 


eCKHW 


T 


and  lnil(«r^r«fnr  tbcocoommodatlOQ  of  wboo 

[No.  800.] 
Jan.  8, 1386.    Decided  Feb.  1, 1886. 

ESBOR  to  tiie  8t  Louis  Court  of  Ap- 
in  the  State  of  Missouii. 
Tbe  history  and  facts  of  the  case  sufficiently 
in  the  opinion  of  the  court 
6*  M.  SimwmrU  for  plaintiffs  in  error. 
Upton  M«  Yaimcr  and  Alexander 
'•  for  defendant  in  error. 


Mr.  JueHee  MUlmr  deliyered  the  opinion  of 


This  is  m  writ  of  error  to  the  St  Louis  Court 
of  Appeals  in  the  State  of  Missouri. 

Tbe  dksf  endant  in  error  brought  his  actior.  di 
iht  Circuit  Court  for  the  City  of  St  Louis 
acalBst  the  plaintiffs  in  error,  Liebke  and 
fitibncB.  His  petition  alleged  that  on  the  8th 
day  oc  Angnst,  1877,  he  executed  and  deliyered 
ID  def  codants»  who  were  partners  in  trade,  his 
fgaaaiaaorj  note,  payable  to  thdr  order,  for  the 
aiBB  of  $S00,  in  three  months  after  date;  that 
the  defeodsntssold  said  note  to  the  MuUanphy 
Bank  of  St  Louis,  to  which  plaintiff,  on  tbe 
I4»h  dmj  of  November,  paid  the  amount  of  it, 
s  amnll  sum  credited  on  it  as  paid  by  de- 
Tbe  sum  paid  by  plaintiff  when  he 
is  up  from  the  bank  was  i485.  He  alleges 
tbe  note  was  made  and  delivered  to  def end- 
for  tbeir  use  snd  accommodation,  and  it 
Acreed  that  they  would  take  care  of  and 
the  name  when  it  became  due  and  hold 
Jess  in  regard  to  it 
He  farther  alleges  that  defendants  have  failed 
lefoeed  to  pay  him  any  part  of  said  $485 
itin  refoae  to  do  so;  wherefore  he  prays 
It  for  the  $485,  with  interest  and  costs. 
auewer  of  defendants  sets  up  an  adjudi- 

of  bankruptcy  against  them  October  18, 

1977,  a  omnpoaitfcp  in  bankruptcy  under  the 
Act  of  Coofrefls,  duly  agreed  upon  at  a  meeting 
of  the  crcdnora,  and  conflrmed  by  the  court,  in 
wUdi  compUuce  with  the  requirements  of  the 
kw  «B  u>  moch  composition  is  fully  set  out,  and 
this  and  the  payment  of  tbe  compo- 
in  bar  of  the  plaintiff's  action, 
denial  was  made  for  replication, 
was  tried  by  the  court  without  a 
circuit  court  gave  Judgment  for 
1  on  aimal  to  the  St  Louis  Court 
this  Judgment  was  affirmed. 
L,  .,  in  its  o^nion.f  ound  in  9  Mo.  App. 
itm  decision  malnlv  on  the  proposi- 

isaa,  the  plaint&f ,  was  entitled  to 

of  the  oompositloo  meeting,  and  had  no 


in  the  case  are  that  the  composition 

took  place  before  or  about  the  time 

ofthenote.    The  note  was  then 

of  tbe  Mullanphy  Bank.    This 

oocioe  of  these  prooeeoings,  accepted 

note  of  defendants  for  80  per 

_  ^     ant  of  the  debt,  according  to 

of  the  composition,  and  received  the 

that  note.    We  tUnk  the  bank 

of  umd  note,  the  party  entiUed  to 

With  in  the  composition  fvoceedings, 

in  them,  ana  receive  the  money 

All  tills  it  did. 

be  held  in  law  to  have 

U.  S..  Book  29. 


Mr. 


had  notice  of  the  original  bankruptcy  proceed- 
ings, and  that  the  defendants  might  be  dis- 
charged undOT  those  proceedings.  If  he  pre- 
ferr^  to  take  part  in  them  rather  than  intrust 
the  claim  to  the  bank,  he  could  have  paid  the 
note  and  set  up  his  claim  as  provided  in  section 
5070  of  the  Revised  Statutes.  He  did  not  do 
this,  but  permitted  the  bank  to  represent. that 
debt,  which,  as  owner  of  it,  it  haa  a  right  to 
do,  and  to  receive  tbe  composition  money.  Mr. 
Thomas  has  not  been  hurt  by  this;  for  there  is 
no  reason  to  believe  that  he  would  have  success- 
fully opposed  the  composition  or  received  any- 
thing more  under  it  than  the  bank  did.  It  can 
hanuy  be  held  that  Mr.  Thomas  stood  in  any 
better  condition  than  a  person  liable  for  the 
bankrupt  as  bail,  security,  guaranty  or  otiier- 
wise,  who  has  not  paid  the  debt    §  6070  R.  S. 

It  is  of  the  essence  of  the  bankrupt  law  tiiat 
when  tbe  bankrupt  has  complied  with  all  the  r aao-i 
conditions  of  the  statute  and  surrendered  his  l«>voj 
property  he  should  be  released  from  all  his 
debts,  except  those  of  a  fiduciary  character  or 
founded  in  fraud,  of  which  this  is  not  one.  And 
the  case  of  Wilmot  v.  Ifudge,  108  U.  S.  217  VBk. 
26,  L.  ed.  586],  decides  that  although  no  wntten 
discharge  be  granted,  a  lawful  composition  and 
its  perionnance  by  the  party  has  the  same 
effect  That  case  holds  that  section  17  of  the 
Act  of  1874,  which  governs  this  case,  is  a  part 
of  the  bankrupt  law;  and  the  proceedings  under 
it  discharge  all  debts  which  can  be  discharged 
under  the  law,  as  to  creditors  "  whose  names 
and  addresses,  and  tiie  amount  of  the  debts  due 
to  whom,  are  shown  in  the  statement  of  the 
debtor  produced  at  the  meeting  at  which  the 
resolution  shall  have  been  passed." 

As  evidence  that  it  is  the  holdar  of  the  prom- 
issoiy  note  who  is  to  be  named  in  the  schedule 
as  one  having  the  right  to  appear  at  the  com- 

r«ition  meeting,  the  statute,  18  Stat  at  L.  182, 
17,  says:  "  Wnen  a  debt  arises  on  a  bill  of  ex- 
change or  promissory  note,  if  the  debtor  be  ig- 
norant of  uie  holder  of  such  bill  of  exchange 
or  promissory  note,  he  shall  be  required  to 
state  the  amount  of  such  bill  or  note,  the  date 
on  which  it  f  aUs  due,  the  name  of  the  acceptor 
and  the  person  to  whom  it  is  payable,  and  any 
other  p&rticulars  within  his  knowledge  respect- 
ing the  same;  and  the  insertion  of  such  par- 
ticulars shall  be  deemed  a  sufficient  description 
by  the  debtor  in  respect  to  such  debt" 

As  the  statute  requires  that  the  composition 
resolution  to  be  valid  "  must  be  passed  bv  a 
majority  in  number  and  three  fourths  in  value 
of  the  creditors  of  the  debtor,"  the  above  mode 
ofidentifyint^the  creditor  and  the  amount  of 
his  debt  shows  that  it  is  not  indispensable  that 
every  person  contingentiy  interested  in  a  debt 
of  the  oankrupt  should  have  notice  or  take  part 
ia  the  composition  proceedinss. 

It  is  argued  that  the  liabiUty  of  defendants 
to  Thomas  is  not  on  the  note,  but  on  their  prom- 
ise to  pav  it  at  maturi^.  We  cannot  take  this 
view- of  ft  The  note  is  the  essential  part  of  the 
transaction,and  without  its  payment  by  Thomas 
he  had  no  cause  of  action  against  defendants. 
They  were  bf  Kb  parties  to  the  note  and  both  lia- 
ble on  it,  to  the  bank  who  held  it  when  it  be- 
came due.  Whidi  was  principal  and  which 
security  could  be  diown  as  between  themselves 
by  parol,  and  their  liability  to  or  for  each  other 
grew  out  of  that  transaction. 
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•MWDcl  MctioD  of  the  Statute  of  T' 
prevention  of  frauds  and  perju 
Tilled  that  "  Ererr  gift,  grant. 
of   lands,    tenements,    heredi' 
goods  or  chattela,  and  everr  bi 
execution  made  or  obtained  v. 
der,  delaj  or  defraud  creditoi 
lawful  debts  or  damages,  ui 
deceive  the  peraon  or  persc 
cbase  such  lands,  teaemc 
rents,  goods  or  chalteb,  sli 
ly  void  and  of  no  effect.' 
section  of  the  same  Act  i 
tliat  ''Every  sale  or  cr- 
propertj,   uoaccompani 
continued  change  ol  po> 
TO  ill,  as  against  purch: 
existing  or  subsequci 
tbowQ  that  such  ial' 
and  upon  a  eufficien 
October  81, 1868, 1  T 
iS,  p.  Ul;  Compil. 
Chap.  48.     If  the  ao 
a  saleof  goods  an<: 
Tolved,  it  is  not  to 
l^re  Intended,  - 
vendee  of  persoi^ 
faith  and  for  a 
benefit  of  his  py 
dor  sold  with  ' 
fraud  bis  cred 
teciasucb  a  | 


1  faith 
of  tiiat  seel 


t 
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^      rs  BRROR  to  the  Cfrcnit  Court  of  the  United 

J.  Siuesforthe  Boutbem  District  of  New  York. 

TV  UM017  ftnd  facts  of  the  cue  appear  lo 

:kB  opbiioD  of  the  court. 

£    X      Jfewn;  Edwin  B.  Smith  udStepbeaO. 

,—  Gtei^At  for  piitintiffti  In  error. 

Jfi-.  Joha  OiKida.  8alieitar~Qm.,  for  de- 
fiendant  In  sror. 

J/r.  Jvttiet  Br»dlar  d^vered  tho  opdnioo 
of  the  court; 
This  waa  an  Information  filed  bv  tbe  Di*- 
a  Ml  Diet  Attome;  of  the  United  States  In  the  Dto- 
■■  jf  nict  Court  for  the  Southern  District  of  New 
m  -V-  Tork  in  Jnlj,  1884,  In  a  case  of  aeizure  and 
' '    fOTfflitiire  of  property,  agaiort  thirtj-Qve  cases 
of  plate  glass,  seized  by  ttie  collector  as  for- 
feited lo  the  United  States,  under  the  ISth  sec- 
tion of  tbe  "  Act  to  Amend  the  Customa  Rev- 
enue Laws,"  etc,  passed  June  W.  1874,  IS 
Stat,  at  L.  186. 

It  is  declared  by  that  section  that  an;  owner, 
importer,  consi^ee,  etc.,  who  shall,  with  in- 
tent to  defraud  the  revenue,  make  or  attempt  to 
make  any  ent^  of  Imported  merchandise,  br 
means  of  any  fraudulent  or  false  invoice,  affi- 
davit, letter  or  paper,  or  by  meaoa  of  any  false 
statement,  written  or  verbal,  or  who  shall  be 
suil^  of  any  willful  act  or  omission  by  menus 
whereof  the  United  States  shall  be  deprived  of 
tbe  lawful  duliee,  or  any  portion  thereof,  ac- 
cruing upon  the  merchandise  or  any  poitioo 
thereof,  embraced  or  nJerrod  to  in  such  in- 
voice, affidavit,  letter,  paper  or  statement,  or 
affected  by  sucdi  act  or  omlssfon,  shall  for  each 
offense  he  flned  In  any  sum  not  eicocding 
|fi,{)00  nor  less  than  $fiO,  or  be  imprisoned  for 
any  time  not  exceeding  two  years,  or  both;  and, 
in  addition  to  sucb  fine,  such  mcrcLnndise 
shall  be  forfeited. 

The  charge  was  that  tbe  goods  in  qaestinr 
^erc  Imported  Into  the  United  Statea  to  the 
Pirt  of  Mew  York,  subject  to  the  payment  of 
du'Jea;  and  that  the  owuen  or  agents  of  said 
merchandise,  or  other  person  unknown,  cum 
mitte^  the  alleged  fraud,  which  WBadeHcribft' 
in  the  words  of  the  statute.  The  plaintiffB  in 
error  ertered  a  claim  tor  the  goods,  and  pleaded 
tbat  they  did  not  become  forfeited  In  manner 
aod  form  as  alleged.  On  the  trial  of  thecanae 
it  became  important  to  show  the  qtiaoti^  and 
value  of  the  glass  contained  In  twentj-ninc 
lis  L.  S. 


BOTD  y.  UJOTBD  bTATSS. 
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'  b  prerloody  imported.    To  do  this  the  dis- 

*  attorney  offered  in   evidence  an  order 

i!<  by  the  district  judge  under  the  fifth  seo- 

I  n  of  the  same  Act  of  June  22, 1874.  direct- 

' .:  notice  under  seal  of  the  court  to  be  given 

*n  ibe  claimants,  requiring  them  to  produce 

'!«  invoice  of  the   twenty-nine  cases.    The 


<-^mant8.  In  obedience  to  the  notice,  but  ob- 
tfting  to  iu  validity  and  to  the  consdtution- 
ftlity  of  the  law,  produced  the  invoice ;  and 
wbeo  it  was  offered  in  evidence  by  the  district 
■ttoTDey  they  objected  to  its  reception,  on  the 
fToond  that  in  a  suit  for  forfeiture  no  evidence 
crna  be  compelled  from  the  clidmants  them- 
•Ivcs,  Mid  also  that  the  statute,  so  far  as  it 
oompela  production  of  evidence  to  be  used 
■gainst  the  claimants,  is  unconstitutional  and 

The  evidence  beins  received  and  the  trial 
cteasd,  the  Jury  found  a  verdict  forthe  United 
Sttfes,  condemning  the  thirty-five  cases  of 
p$m  widcb  were  a&ed,  and  Judgment  of  for- 
icttare  was  given.  Tliis  Judgment  was  affirmed 
by  the  drcmt  court,  ana  the  decision  of  that 
coot  is  DOW  here  for  review. 

As  the  question  raised  upon  the  order  for  the 
frodoctkm  bv  the  claimants  of  the  invoice  of 
tkc  twenty-ouie  cases  of  glass  and  the  proceed- 
ings  had  Uiereon  Is  not  only  an  important  one 
fa  the  determination  of  tiie  present  case,  but  is 
t  very  grave  question  of  constitutional  law, 
lavolvii^  the  personal  seciuity  and  privil^;es 
nd  hnnwiinltMii  of  the  dtizen,  we  wHl  set  forth 
the  order  at  large.  After  the  title  of  the  court 
and  tcnn.  It  reads  as  f ollowi,  to  wit : 
**  The  United  States  of  America 

againtt  \ 

I.  A.  B.,  1-86,  Th^-Itve  Oases  of  Plate  f 

**  Wbereaa,  the  attorney  of  the  United  States 
for  the  Southern  District  of  New  York  has 
fled  la  this  ooort  a  written  motion  in  the  above 
actkm.  showing  that  said  action  Is  a 

Rv««dmtf  other  1 


'  proceed 
tbecnaU 


ig  other  than  criminal,  arising 
ciiaComi)revemie  laws  of  the  United 

asd  Dot  for  penalties,  now  pendlnjg  un- 

drtmnfnwHn  this  court,  and  that  m  his  belief 
a  ORtain  invoice  or  paper  bekmgfaiir  toand  un- 
der the  oootiolof  theaaimantsherdn  wOltend 
•epraiw  cvtain  allegations  set  forth  Id  said 
vikieB  moCioo,  hereto  annexed,  made  by  him 
sn  hdalf  of  the  United  States  in  said  action,  to 
vlt:  tiw  invoice  from  the  Union  Plate  Glass 
CkaBpany  or  Its  agents,  ooverlng  the  twenty- 
wkm  cases  of  plate  glass markeaO.  H.  B.  im- 
ported from  liveipool,  Eng^d,  ^to  the  Port 
of  Kew  York  In  the  vessel  Baltic,  and  entered 
by  E.  A.  Boyd  A  Sons  at  the  office  of  the  col- 
lector of  costoma  of  tiie  port  and  collection  dis- 
trict sftinsaM  on  April  7, 18(^  on  entry  Ko. 
«7.1«; 

*'5ow,  therefore,  by  vfrtoe  of  the  power  In 
*e  aid  court  vested  by  section  6  of  the  Act  of 
ive  n,  1974,  entitled  'An  Act  to  Amend  the 
CbMoas  Bevcnoe  Laws  and  to  Bepeal  MdeUes.' 
k  ii  ordered  that  a  notice,  under  the  seal  of  this 
evwt  and  signed  by  the  derk  thereof,  be  issued 
to  ikt  ^***"**>"*».  reqnirlnff  them  to  produce  the 
or  paper  af oreaaia  before  this  court  in 
rooms  thereof  in  the  United  States 
and  eonrt  house  building  in  the  City 
«fBrv  York  on  October  16, 1884,  at  11  o'clock. 
A  IL.  and  ibcreaftcr  at  such  other  times  as 


the  oonrt  shall  appoint;  and  that  said  United 
States  Attorney  ana  his  assistants  and  such  per- 
sons as  he  sh^  designate  shall  be  allowed  be- 
fore the  court,  and  under  its  direction  and  in 
the  presence  of  the  attorneys  for  the  claimants. 
If  they  shall  attend,  to  make  examination  of  said 
invoice  or  paper  and  to  take  copies  thereof;  but 
the  daimantB  or  their  agents  or  attorneys  shall 
have,  subject  to  the  order  of  the  court,  the  cus- 
tody of  such  invoice  or  paper,  except  pending 
sucu  examination." 

The  6th  section  of  the  Uct  of  June  22, 1874, 
under  which  this  onier  was  made,  is  in  the  fol- 
lowing words,  to  wit: 

*'  In  all  suits  and  proceedings  other  than 
criminal  arising  under  any  of  the  revenue  laws 
of  the  United  States,  the  attorney  representing 
the  Ck>vemment,  whenever  in  his  belief  any 
business  book,  invoice  or  paper  belonging  to  or 
under  the  control  of  the  defendant  or  claimant 
will  tend  to  prove  any  alle^eUlon  made  by  the 
United  States,  may  make  a  written  motion,  par- 
ticularly describing  such  book,  invoice,  or 
paper  and  setting  forth  the  allegation  which  he 
expects  to  prove;  and  thereupon  the  court  In 
which  suit  or  proceeding  is  pending  may,  at  its 
discretion,  issue  a  notice  to  the  uefenoant  or 
claimant  to  produce  such  book,  invoice  or  paper 
in  court,  at  a  day  and  hour  to  be  specified  In 
said  notice,  whiai,  together  with  a  copy  of  said 
motion,  shall  be  served  formally  on  the  defend- 
ant or  claimant  bv  the  United  States  Marshal 
by  delivering  to  him  a  certified  copy  thereof, 
or  otherwise  serving  the  same  as  original  no- 
tices of  suit  in  the  same  court  are  served;  and 
If  tiie  defendant  or  claimant  shall  fail  or  refuse 
to  produce  such  book,  invoice  or  paper  in 
obedience  to  such  notice,  the  allegations  stated 
in  the  said  motion  shall  be  taken  as  confessed, 
unless  Mb  failure  or  refusal  to  produce  the  same 
shall  be  explained  to  the  satisfaction  of  the 
court  And  if  produced,  the  said  attorney  shall 
be  permitted,  under  the  direction  of  the  court, 
to  make  examination  (at  which  examination 
the  defendant  or  claimant,  or  his  agent,  may 
be  present)  of  such  entries  in  said  book,  invoice 
or  paper  as  relate  to  or  tend  to  prove  the  alle- 
gation aforesaid,  and  may  offer  the  same  in 
evidence  on  behalf  of  the  United  States.  But 
the  owner  of  said  books  and  papers,  his  agent 
or  attorney,  shall  have,  subject  to  the  order  of 
the  court,  the  custody  of  th^  except  pending 
their  examination  in  court  as  aforesaid."  18 
Stat,  at  L.  187. 

This  section  was  passed  in  lieu  of  the  second 
section  of  the  Act  of  March  2. 1867.entitied  "An 
Act  to  Regulate  the  Disposition  oi  the  Proceeds 
of  Fines,  Penalties,  and  Forfeitures  Incurred 
under  the  Laws  Relating  to  the  Customs  and 
for  Otiier  Purposes,"  14  Stat,  at  L.  547,  which 
section  of  said  last  mentioned  statute  authorized 
the  disdrict  Judge,  on  complaint  and  affidavit 
that  any  fraud  on  the  revenue  had  been  com- 
mitted Dy  any  person  interested  or  engaged  in 
the  importation  of  merchandise,  to  IsBue  his 
warrant  to  the  marshal  to  enter  any  premises 
where  any  invoices,  books  or  paners  were  de- 
posited relating  to  such  merchandise,  and  talro 
on  of  such  books  and  papers  and  pro- 


duce  th( 


luce  them  before  said  Judge,  to  be  subject  to 
his  order,  and  allowed  to  be  examined  by  the 
collector,  and  to  be  retained  as  long  aa  the 
Judge  should  deem  neoessaij.   This  law  being 
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In  force  at  the  time  of  tbe  revisloa,  was  iacor- 
porated  into  secCJons  8091,  8003,  8098  of  the 
Berlaed  Statutes. 

The  KCtioQ  last  redled  was  passed  Id  lieu  of 
the  7tb  sectioa  of  the  Act  of  March  8,  ises.  ao- 
tltled  "An  Act  to  Preveat  and  Punish  Frauda 
upon  the  ReTeuue,"  etc.  12  Stat,  at  L.  737. 
liie  7tb  aection  of  this  Act  was  In  substance 
the  same  as  Uie  aecond  section  of  the  Act  of 
ieS7,  ezcMit  that  the  warrant  was  to  be  directed 
to  the  collector  instead  of  the  marshal.  It  was 
the  first  lerislatlon  of  tlie  kind  that  erer  ap- 
peared on  Uienatul«l>nok  of  the  United  Statee, 
and,  at  seen  fiom  its  date,  was  adopted  at  a 
period  of  great  national  excitement,  wh/>n  the 
powen  of  the  Government  were  subjected  to  a 
aerere  sbntin  to  protect  the  national  existence. 

The  clauses  oi  the  Constitution,  to  which  it  is 
contended  tliat  these  laws  are  repugnant,  are 
the  Fourth  and  Fifth  Amendments.  The 
FWrlh  declarea:  "Ttie  right  of  the  people  to  be 
secure  Id  their  peraons,  houses,  papers  and  ef- 
fects, against  unreasonable  searches  and  seiz- 
ures, snail  not  be  violated;  and  no  warrants 
shall  Issue,  but  upon  probable  cause,  supported 
bf  oath  or  afQrmation,  and  partlcularlj  describ- 
ing the  place  to  Im  searcheil,  and  the  persons 
or  things  to  be  seized."  The  fifth  article, 
amongst  other  things,  declares  that  no  person 
"shall  be  compelled  in  any  criminal  case  to  be 
a  witness  against  himself. 

But,  in  r^ard  to  the  Fourth  Amendmijiir  ,( 
is  contended  that,  whatever  might  havu  bari 
alleged  against  the  constitutionally'  of  the  AcLs 
(rf  1868  and  1867,  that  of  1874.  under  which  the 
order  In  the  present  case  was  made,  is  free  from 
constitutional  obJectioQ,  because  it  does  not 
authorize  the  search  and  seizure  of  books  and 
pa^en,  but  onlj  requires  the  defendant  or 
claimant  to  produce  them.  That  is  so;  but  it 
declarea  that  If  he  does  not  produce  them,  the 
auctions  which  It  Is  affirmed  they  will  prove 
■haO  be  t^enaaconf eased.  This  is  tantamount 
to  compelling  their  production  i  for  the  prose- 
cnOng  attorney  will  always  be  sure  to  state  the 
evidence  expected  to  be  derived  from  them  as 
strongly  as  the  case  will  admit  of.  It  is  true 
Uiat  certain  aggravating  Incidents  of  actual 
seardi  and  seizure,  such  as  forcible  entry  into 
k  man's  house  aikd  searching  amoorat  his 
papers,  are  wanting;  and  to  this  extent  the  pro- 
ceeding under  the  Act  of  1674  la  a  mitigation 
of  ibat  which  was  authorized  by  the  former 
Acts;  but  It  accomplishes  the  substantial  object 
of  these  AdU  in  fordng  from  a  party  evidence 
ualnat  himself.  It  U  our  opinion,  therefore, 
that  a  copjpuIsoiT  production  of  a  man's  pri- 
vate papers  to  eetaulsha  criminal  charge  gainst 
bim  or  to  forfeit  his  property  is  within  the 
scope  of  the  Fourth  Amendment  to  the  Con- 
stitution, in  all  cases  In  which  a  search  tad 
seizure  would  be;  because  it  li  a  material  In- 
gredient and  effects  the  sole  object  and  purpose 
of  sean^  and  seizure. 


b  equivalent  thereto,  a  compulsory  production 
of  a  man's  private  papers,  to  be  used  in  evi- 
dence against  bim  In  a  proceeding  to  forfeit  liis 
Kper^  for  alleged  fraud  against  the  rovenua 
a — is  sach  a  proceeding  ^r  such  a  purpose 
an  "  unmumaMa  search  and  seizure ''  within 
the  meaning  of  the  Fourth  Amendment  of  the 
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ConstltutlonT  Or  is  It  a  legitimate  proceeding  I 
It  is  contended  by  the  counsel  for  the  Qoveru 
*  that  it  is  a  legltlmaie  proceeding,  i  - 


in  by  the  courts,  goes  a  long  way  lo  prove  that 
there  is  some  plausible  ground  or  reason  for  it, 
in  the  law  or  m  the  historical  facts  which  have 
Impoaed  a  particular  construction  of  the  law 
favorable  to  such  usage.  It  is  a  maxim  thai 
Contnetudo  e»t  opUmu*  inUrprat  Ugum;  and 
another  maxim  that  Conttmporanea  expotitio 
etl  optima  el  farlinima  in  Uge.  But  wc 
do  not  find  any  long  us^se  or  any  coatem- 
porai^  construction  or  the  Constitution  which 


Lhe  Ad 


the  e 


f<  ...  kgoods 

proliibited  to  be  imported  or  exported^  or  on 
which  Che  duties  were  not  paid;  andtoentei 
into  and  search  any  suspected  vaults,  cellars  or 
warehouses  for  snOi  goods.  The  search  for  and 
seizure  of  stolen  or  lorfeited  goods  or  goods 
liable  to  dutiea  and  concealed  to  avoid  the  pay- 
ment Uiereof  ore  totally  different  things  from  a 
search  for  and  seizure  of  a  man's  private  books 
and  papers  for  the  purpose  of  obtaining  infor- 
mation therein  contained,  or  of  using  them  as 
evidence  a^nst  iiim.  The  two  tliiogs  differ 
loto  ealo.  In  the  one  case,  the  Oovemment  is 
entitled  to  the  poasesdon  of  the  property;  in 
the  other  Ills  not.  The  seizure  of  stolen  Koods 
is  authorized  by  the  common  law;  and  tbe 
seizure  of  goods  forfeited  for  a  breach  of  the 
revenue  laws,  or  concealed  to  avoid  the  duties 
payable  on  tliem,'  has  been  authorized  by  Ea- 
gl&b  statutes  for  at  least  two  centuries  postf ; 
and  the  like  seizures  have  been  authorized  by 
our  own  Revenue  Acts  from  the  commencemeu  t 
of  the  Government.  The  first  statute  pa^ed 
by  Congress  to  regulate  the  collection  of  duties, 
tbe  Act  of  July  81.  1788.  1  Stat  at  L.  43.  con- 
tains provisions  to  Uils  effect  As  this  Act  was 
passea  by  the  same  Congress  which  proposed 
for  adoption  the  original  Amendments  to  the 
Constitution.  It  is  clear  that  the  members  of 
that  body  did  not  regard  searches  and  seizures 
of  this  kind  aa  "unreasonable,"  and  they  are 
not  embraced  wittdn  the  prohibition  of  the 
Amendment.  So  also  the  supervision  >uthor- 
Ized  to  be  exercised  by  officers  of  the  revenue 
over  the  manufacture  or  cuBto<^  of  excisable 
articles,  and  the  entries  tliereol^in  books  ro' 
quired  by  law  to  be  kept  for  their  Inspection, 
•  IS  *  11  Qbx.  E,  cihap.  Ill  1. 

1 12  Cax.  %  Ohap.  IB;  U  ft  U  Osr.  t,  obap.  11;  S  *  7  vr 
ft  H.,  ohap.  1;  S  &eo.  1,  ohap.  tl:  IB  Geo.  S,  chap.  SB 
5B  Qeo.  Ldup.  68. 1 153;  etc.;  andaee  theaTtict«*'Kx 
Otoe,  eto.,"  in  Bum's  Justloe.  and  WllUama' Justlec 
p(U*(m,  and  Bvana' Statutes,  ToL  *,  p.  to,  aub-pavv 
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•re  oeccsMirfly  excepted  ont  of  the  category  of 
-lareasooabk  searches  and  seizures.     So  also 


la^rs  which  provide  for  the  search  and  seiz 
ore  of  urticles  and  things  which  it  is  unlawful 
for  ft  person  to  have  in  his  possession  for  the 
porpoee  of  i^ue  or  disposition,  such  as  ooun- 
tcitcxt  coin,  lottery  tickets,  implements  of  gam- 
bling, etc.,  are  not  within  this  category.  Oom- 
m^mwealtfi  v.  Dana,  2  Met.  820.  Many  other 
ttftin^  of  this  character  might  he  enumerated. 
Tbe  entry  upon  premises,  made  by  a  sheriff  or 
other  officer  of  the  law,  for  the  purpose  of- seiz- 
iac  ^oods  and  chattels  by  virtue  of  a  judicial 
wnt.  Kch  as  an  attachment,  a  sequestration  or 
sn  execution,  is  not  within  the  prohibition  of 
tbe  Fourth  or  Fifth  Amendment  or  any  other 
dftose  of  tbe  Constitution;  nor  ia  the  ezamina- 
tkm  of  a  defendant  under  oath  after  an  ineffect- 
Qft]  executicm,  for  the  purpose  of  discovering 
•ecreted  property  or  credits,  to  be  applied  to  tbe 
pft  jment  of  a  judgment  agains(  him,  obnoxious 
to  tboee  Amendments. 

Bat  when  examined  with  care,  it  is  uanifest 
tbat  tbere  is  a  total  unlikeness  of  these  official 
acts  and  proceedings  to  that  which  is  now  un- 
der coBrideration.  In  the  case  of  stolen  goods, 
toe  o^mer  fnmi  whom  they  were  stolen  is  en- 
titled to  their  possession;  and  in  the  case  of  ex- 
ciaaMe  or  dutiable  articles,  the  Government  has 
an  interest  in  them  for  the  payment  of  the  du- 
taea  tbereoD,  and  until  such  duties  are  paid  has 
ft  ri^t  to  keep  them  under  observation,  or  to 
and  dn^^  them  from  concealment;  and 
case  of  goods  seized  on  attachment  or 

,  the  croditor  is  entiUed  to  their  seiz- 
ure in  satisfaction  of  his  debt;  and  the  exami- 
of  ft  defendant  under  oath  to  obtain  a 

of  concealed  property  or  credits  is  a 

^  merely  civil  to  effect  the  ends  of 
and  is  no  more  than  what  the  court  of 

would  direct  on  a  bill  for  discovery; 

by  the  proceeding  now  under  consid- 
.  tbe  court  attempts  to  extort  from  the 
partT  liis  private  books  and  papers  to  make  him 
BstJe  for  a  penalty  or  to  forfeit  his  property. 

In  order  to  ascertain  the  nature  of  the  .pro- 
ceeding intended  by  the  Fourth  Amendment  to 
tbe  Cooslitation  under  the  terms  "  unreasona- 
ble seftrcfaes  and  seizures,"  it  is  only  necessaiy  to 
ncftll  the  contemporary  or  then  recent  history 
of  ttee  cootroversies  on  the  subject,  both  in  tills 


cttantrj  and  in  England.    The  practice  had  ob- 
WMoed  in  tbe  Colonies,  of  issumg  writs  of  as- 


to  the  revenue  officers,  empowering 
.  in  tlieir  discretion,  to  search  suspected 
for  smuggled  goods,  which  James  Otis 
~  **the  worst  instrumen t  of  arbitnuy 
;  the  most  destructive  of  English  liberty 
fundamental  principles  of  law,  that 
found  in  an  English  law  book;"  since 
plarcd  '*tlie  liberty  of  every  man  in  the 
of  every  petty  officer."*  This  was  in 
.  1761.  in  Boston,  and  the  famous  de- 
in  wliich  it  occurred  was  perhaps  the  most 
event  which  inaugurated  the  resist- 


•  OotmL  liBL,  801-808.   Avery  full  and  in- 

•oooant  of  this  discussion  will  be  found  in 

of  Jobn  Adams,  Vol.  t,  app.  A,  pp.  ft28- 

M.  pp.  lA  288, 244. 280,  etc.,  and  ln<)ui^ 

ppL  US  uat,  and  see  Pazton*e  Oase,  do.61-i57, 

■  anuedniNoTeailterof  tbe  same  year, 

▲b  etehorate  history  of  tbe  writs  of  assist- 

0tTvn  In  tbs  apMndix  to  Quinoy*8  Reports, 

to,  wiitten  by  Horace  Gray,  Jr., 

iberof  this  court. 
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ance  of  the  colonies  to  the  oppressions  of  the 
mother  country.  *•  Then  and  there,"  said  John 
Adams,  "  then  and  there  was  the  first  scene  of 
the  first  act  of  opposition  to  the  arbitrary  claims 
of  Great  Britain.  Then  and  there  the  child 
Independence  was  bom." 

These  thinp:8  and  the  events  which  took  place 
in  Engluid  immediatel;^  following  the  argu- 
ment about  writs  of  assistance  in  Boston  were 
fresh  in  the  memories  of  those  who  achieved 
our  independence  and  established  our  form 
of  government.  In  the  period  from  1762, when 
the  North  Briton  was  started  by  John  Wilkes, 
to  April,  1766,  when  tbe  House  of  Commons 
passed  resolutions  condemnatory  of  general 
warrants,  whether  for  the  seizure  of  persons  or 
papers,  occurred  the  bitter  controversy  between 
the  English  Qovemment  and  Wilkes,  in  which 
the  latter  appoired  as  the  champion  of  popular 
rights  and  was,  indeed,  the  pioneer  in  mo  con- 
test which  resulted  in  the  abolition  of  some 
Sievous  abuses  which  had  gradually  crept  into 
e  administration  of  public  affairs.  Promi- 
nent and  principal  among  these  was  the  prac- 
tice of  issuing  general  warrants  by  the  oecre-  roofti 
tary  of  State,  for  searching  private  houses  for  l'»*'»J 
the  discovery  and  seizure  of  books  and  papers 
that  might  be  used  to  convict  their  owner  of 
the  charfre  of  libel.  Certain  numbers  of  the 
North  Briton,  particularly  No.  45,  had  been 
very  bold  in  denunciation  of  the  govern- 
ment and  were  esteemed  heinously  liDelous. 
By  autibority  of  the  secretary's  warrant  Wilkes* 
house  was  searched,  and  his  papers  were  indis- 
criminately seized.  For  this  outrage  he  sued 
the  perpetrators  and  obtained  a  verdict  of  £1,000 
agamst  Wood,  one  of  the  party  who  made  the 
S€»Eut^,and  £4,000  against  Lord  Hfdif  ax,the  Sec- 
retary of  State  who  issued  the  warrant  The  case, 
however,  which  will  always  be  celebrated  as  be- 
ing the  occasion  of  Lord  Camden's  memorable 
di»3us8ion  of  the  subject,  was  that  of  Enticky, 
Carringtan,  reported  at  length  in  10  HoweU, 
St  Tr.,  1029.  The  action  was  trespass  for  en- 
tering the  plaintiff's  dwelling  house  in  Novem- 
ber 1762,  and  breaking  open  his  desks,  boxes, 
etc.,  and  searching  and  examining  his  papers. 
The  Jury  rendered  a  special  verdict,  ana  the 
case  was  twice  solemnlv  argued  at  the  bar. 
Lord  Camden  pronounoea  the  judgment  of  the 
court  in  Michaelmas  Term,  1765,  and  the  law 
as  expounded  bv  him  has  been  r^ardcd  as  set- 
tied  m>m  that  time  to  this,  and  his  great  Judg- 
ment on  that  occasion  is  considered  as  one  of 
the  landmarks  of  English  liberty.  It  was  wel- 
comed and  applauded  by  the  lovers  of  liberty 
in  the  Colonies  as  well  as  in  the  mother  country. 
It  is  regarded  as  one  of  the  permanent  monu- 
ments of  the  British  Constitution,  and  is  quoted 
as  such  by  the  English  authorities  on  that  sub- 
ject down  to  the  present  time.* 

As  every  American  statesman.during  our  rev- 
olutionary and  formative  period  as  a  nation,  was 
undoubtedly  familiar  witn  this  monument  of 
EneUsh  freedom,  and  considered  it  as  the  true 
and  ultimate  expression  of  constitutional  law, 
it  may  be  oonfiaentij  asserted  that  its  propoei- 
tiona  were  in  the  mmds  of  those  who  framed  raoj-i 
the  Fourth  Amendment  to  the  Constitution,  and  ^  ^ 
were  considered  as  sufiSdentiy  explanatory  of 

•Bee  May,  Const.  Hist  of  Bnaland.yoL  8.'obap.  U; 
Broom,  Constitutional  Law,  6oB ;  Cox,  Institutions 
of  the  Bnfflish  Qovemment,  187. 
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what  was  meant  by  unreasonable  searches  and 
seizures.  We  think,  therefore,  it  is  pertinent 
to  the  present  subject  of  discussion  to  quote 
somewhat  largely  from  this  celebrated  Judg- 
ment 

After  describing  the  power  daimed  by  the 
Secretary  of  State  for  issuing  general  search 
warrants,  and  the  manner  in  wmch  they  were 
executed.  Lord  Camden  says:  "  Such  is  the 
power  and  therefore  one  would  naturally  ex- 
pect that  the  law  to  warrant  it  should  be  dear 
in  proportion  as  the  power  is  exorbitant  If  it 
is  law,  it  will  be  found  in  our  books;  if  it  is  not 
to  be  found  there,  it  is  not  law. 

"  The  great  end  for  which  men  entered  into 
sodety  was  to  secure  their  property.  Thatrigbt 
is  presenred  sacred  and  incommunicable  in  all 
instances  where  it  has  not  been  taken  away  or 
abridged  by  some  public  law  for  the  good  of 
the  whole.  The  cases  where  this  right  of  prop- 
erty is  set  aside  by  podtive  law  are  various. 
Distresses,  executions,  forfdtures,  taxes,  etc, 
are  all  of  this  description,  wherein  every  man 
by  conunon  consent  gives  up  that  right  for  the 
sake  of  Justice  and  the  genml  good.  By  the 
laws  of  England,  eveiT  invasion  of  private  prop- 
erty, be  it  ever  so  minute,  is  a  trespass.  No 
man  can  set  his  foot  upon  my  ground  without 
my  license  but  he  is  liable  to  an  action  thoufh 
th«  damage  be  nothing;  which  is  proved  by 
every  dedaration  in  trespass  where  the  defend- 
ant Is  called  upon  to  answer  for  bruising  the 
grass  and  even  treading  upon  the  soiL  If  he 
admits  the  fact,  he  is  bound  to  show  by  way  of 
Justiflcation  that  some  podtive  law  has  tostified 
or  excused  hinL  The  Justification  is  submitted 
to  the  Judges,  who  are  to  look  into  the  books 
and  see  if  such  a  justification  can  be  main- 
tained by  the  text  of  the  statute  law  or  bv  the 
prindpleB  of  the  common  law.  If  no  sudi  ex- 
cuse can  be  found  or  produced,  the  silence  of 
tiie  books  is  an  authority  against  the  defendant 
and  the  plaintiif  must  have  judgment  Accord- 
\xi%  to  this  reasoning,  itis  nowmcumbent  upon 
the  defendants  to  show  the  law  by  which  this 
seizure  is  warranted.  If  that  cannot  be  done, 
it  is  a  trespass. 

'*  Papers  are  the  owner's  goods  and  chattels; 
they  are  his  dearest  property;  and  are  so  far 
from  enduring  a  seizure  that  they  will  hardly 
bear  an  inspection;  and  though  the  eye  cannot 
by  the  laws  of  England  be  guilty  of  a  trespass, 
yet,  where  private  p^>ers  are  removed  and  car- 
ried away,  the  secret  nature  of  those  soods  will 
be  an  aggravation  of  the  trespass,  and  demand 
more  considerablo  damages  in  that  respect. 
Where  is  the  written  law  that  gives  any  magis- 
trate such  a  power?  I  can  safely  answer,  there 
is  none;  and,  therefore,  it  is  too  much  for  us, 
without  such  authority,  to  pronounce  a  practice 
legal  which  would  be  subvwsive  of  aU  tne  com- 
forts of  society. 

"  But  thou^  it  cannot  be  maintained  by  any 
direct  law,  vet  it  bears  a  resembkmce,  as  was 
urged,  to  the  known  case  of  search  and  seiz- 
ure for  stolen  goods.  I  answer  that  the  differ- 
ence is  apparent.  In  the  one  I  am  permitted  to 
seize  my  own  ffoods,  which  are  placed  in  the 
hands  of  a  puUic  officer,  till  the  f don's  convic- 
tion shall  entitle  me  to  restitution.  In  the  other, 
the  party's  own  property  is  seized  before  and 
without  conviction,  and  he  has  no  power  to  re- 
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claim  his  goods,  even  after  his  innocence  is  de- 
clared by  acquittal 

"  The  case  of  searchingfor  stolen  goods  crept 
into  the  law  by  imperceptible  practice.  Nolan 
a  person  than  my  Zc^Goke  denied  ito  le^^ality 
(4  Inst  178);  and,  therefore,  if  the  two  cases 
resembled  each  other  more  than  they  do,  we 
have  no  right,  without  an  Act  of  Pariiament, 
to  adopt  a  new  practice  in  the  criminal  law, 
which  was  never  yet  tdlowed  twai  all  antiquity. 
Observe,  too,  the  cauHon  with  which  the  law 
proceeds  in  this  singui^ir  case.  There  must  be 
a  full  charge  upon  oath  of  a  theft  committed. 
The  owner  must  swear  that  the  goods  are  lodged 
in  such  a  place.  He  must  attend  at  the  execu- 
tion of  the  warrant,  to  show  them  to  the  of- 
ficer, who  must  see  that  they  answer  the  de- 
scription.   ♦  ♦  ♦ 

"  If  it  should  be  said  that  the  same  la  w  which 
has  with  so  much  circumspection  guarded  the 
case  of  stolen  goods  from  mischief,  would  like- 
wise in  this  case  protect  the  subject  by  adding 
proper  checks;  would  require  proon  before- 
hand; would  call  up  the  servant  to  stand  by  and 
overlook;  would  require  him  to  take  an  exact 
inventory,  and  deliver  a  copy,  my  answer  is 
that  all  those  precautions  would  have  been  Ions 
since  established  by  law,  if  the  power  itself  had 
been  legal;  and  tliat  the  want  of  them  is  an  un- 
deniable ^^gument  against  the  legality  of  the 
thing." 

Then,  after  showing  that  these  general  war- 
rants for  search  and  seuure  of  papers  originated 
with  the  Star  Chamber,  and  never  had  any  ad- 
vocates  in  Westminster  Hall  except  Ohitf  Ju9- 
tice  Scroggs  and  his  associates.  Lord  Camden 
proceeds  to  add: 

"  Lastly,  itis  urged  as  an  argument  of  utility, 
that  such  a  search  is  a  means  of  detecting 
offenders  bv  discovering  evidence.  I  wish  some 
cases  had  been  shown,  where  the  law  forcetb 


evidence  out  of  the  owner's  custody  by  pi 
There  is  no  process  against  papers  in  civil 
causes.  It  has  been  often  tried  but  never  pre- 
vailed. Nay,  where  the  adversary  has  by  force 
or  fraud  got  possession  of  your  own  proper  evi- 
dence, there  IS  no  way  to  get  it  back  but  by  ac- 
tion. In  the  criminal  law  such  a  proceeding 
was  never  heard  of;  and  yet  there  are  some 
crimes,  such,  for  instance  as  murder,  rape,  rol>- 
bery  and  house  breaking,  to  say  nothing  of  f  or- 
frery  and  perjury,  that  are  more  atrocious  than 
libeling.  But  our  law  has  provided  no  paper 
s^uth  in  these  cases  to  help  forward  the  con- 
viction. Whether  this  proceedeth  from  the  gen- 
tleness of  the  law  towards  criminals,  or  from  a 
consideration  tliat  such  a  power  would  be  more 
pernicious  to  the  innocent  than  useful  to  the 
public,  I  will  not  say.  It  is  very  certain  that 
the  law  obligeth  no  man  to  accuse  himself; 
because  the  necessary  means  of  compelling  self 
accusation,  f^iog  upon  the  innocent  as  well  aa 
the  guilty,  would  be  both  cruel  and  unjust;  and 
it  would  seem  that  search  for  evidence  is  disal- 
low^ upon  the  same  prindple.  Then,  too,  the 
innocent    would    be    coniounded   with    the 

After  a  few  furthei  observations.  His  Lord- 
ship concluded  thus:  "  I  have  now  taken  notice 
of  everything  that  has  been  urged  upon  the 
present  point;  and  upon  the  whole  we  are  all  of 
opinion  that  the  warrant  to  seize  and  carry 

lie  u.  8. 


V 


BoTD  V.  Unitbd  States. 


61&-641 


Avmy  the  pttTtj't  papers  In  the  case  of  a  aedi- 

Ikns  libel  b  ilfe^  and  void.*^ 

I  The    iMindpleB  laid  down  in  this  ojodnion 

^«    affect  the  rerj  essence  of  consdtational  ubeity 

aadaeouri^.    Th^  reach  farther  than  the  oon- 

crete  form  of  the  case  then  before  the  court, 

with  itsadrentitioas  drcumstances;  they  apply 

lo  all  iiiTasions,  on  the  part  of  the  GoTemment 

aad  ita  employees,  of  the  sanctity  of  a  man's 

boroe  sod  the  priTades  of  life.    It  is  not  the 

breaking  of  hk  doors  and  the  runmiaging  of  his 

dnwers  that  omstitutes  the  essence  of  the 

offeoae;  bat  it  is  the  inyaaion  of  his  indefeasible 

right  of  peracmal  secority,  personal  liberty  and 

pciTrnte  property*  where  that  right  has  never 

beea  forfeited  l^his  conyiction  of  some  pubhc 

ofl«iMe;  it  ia  the  invasion  of  this  sacrea  right 

whicfa  underlies  and  constitutes  the  essence  of 

Ltrd  Oamdcn's  Judgment.    Breaking  into  a 

And  opening  oozes  and  drawers  are  dr- 

I  <n  aggravation ;  but  any  forcible  and 

extortion  of  a  man's  own  testimony 

..  bis  p«ivate  papers  to  be  used  as  evidence 

to  eoarid  him  of  cnme  or  to  forfeit  his  goods 

ii  wftbin  the  condemnation  of  that  Judgment. 

Ib  thia  regard  the  Fourth  and  Fift'   ^unend- 

almost  into  each  other. 

doubt  that  when  the  Fourth  and  Fifth 

to  the  Constitution  of  the  United 

btetea  iRrere  penned  and  adopted,  the  language 

of  LprtfCaniden  was  relied  on  as  expressing  the 

doctrine  on  the  subject  of  searches  sod 

and  as  furnishing  the  true  eriiaria  of 

€— nnshto  and  unressonable  character  of 

•eizores?    Could  the  men  who  proposed 

iliaae  Amendments,  in  the  light  of  Zonf  Cam- 

4fac'B  opinion,  have  put  their  nands  to  a  law  like 

ihoae  oT  March  8.  1868»  and  March  2, 1867, 

before  redted?    If  they  could  not,  would  they 

have  npproved  the  ilfth  section  of  the  Act  of 

Jme  SS.  1874,  which  was  adopted  as  a  substi- 

cirte  for  the  previous  laws?    It  seems  to  us  that 

cannot  admit  of  a  doubt    They 

would  have  approved  of  them.    The 

( against  arbitruy  power,  in  which  they 

engaged  for  more  than  twenty  years, 

vookl  have  been  too  deeply  engraved  in  their 

to  allow  them  to  approve  of  such  in- 

liisguiwe  of  the  old  grievance  which 

~  ao  deeply  al^iorred. 

,  ine  ^^ewa  of  the  first  Congress  on  the  gues- 

■1'    tfoo  of  eompdUng  a  man  to  produce  evi^nce 

aritiM^  hfmadf  maybe  inferred  from  a  remark- 

a£lenectk»of  the  Judiciary  Act  of  1789.    The 

ftf ninth  section  of  that  Act  introduced  a  great 

inproreaimt  in  the  law  of  procedure.    Tlie 

of  it  is  found  in  section  724  of  the 

Statutes,  and  the  section  as  originally 

ia  aa  fdlows,  to  wit: 

All  the  aaid  courts  of  the  United  States  shall 

power  in  the  trial  of  actions  at  law,  on 

and  doe  notice  thereof  being  given,  to 

the  parties  to  produce  books  or  writings 

nor  power,  which  contain  e^- 

pertinent  to  the  issue,  ineasei  and  under 

where  theif  might  he  compelled  to 

t3^mmelffftkeardinairyrrdee<tfTproceed' 

r;  and  if  a  plaintiff  shall  fail  to 


■s  to  searehei  and  selsures,  Story, 

^  ^  and  potas;  Goolef .  Oonst.  Llin. 

kCogeiL  Law,  Id  ed.  106;  Wharton, 

•  S80(  BobiosoL  V.  Rtohardsoo,  li 


comply  with  such  order  to  produce  books  or 
wridngs,  it  shall  be  lawful  for  the  courts  re- 
spectively, on  motion,  to  give  the  like  Judgment 
for  the  defendant  as  in  cases  of  nonsuit;  and  if 
a  defendant  shall  fafl  to  comply  with  such  order 
to  produce  books  or  writings,  it  shall  be  lawful 
for  the  courts  respectively,  on  motion  as  afore- 
said, to  give  Judgment  against  him  or  her  by 
default.'^ 

The  restriction  of  this  proceeding  to  "  cases 
and  under  drcumstances  where  tlmy  (the  par- 
ties) might  be  compelled  to  produce  iht  same 
(books  or  writings)  by  the  ordinary  rules  of  pro- 
ceeding in  chanccvy /*  shows  the  wisdom  of  the 
Congress  of  1789.  The  court  of  chancery  had 
lor  generations  been  weighing  and  balancing 
the  rules  to  be  observed  In  granting  discovery 
on  bills  filed  for  that  purpose,  in  the  endeavor 
to  fix  upon  such  as  would  best  secure  the  ends 
of  Justice.  To  go  beyond  the  point  to  which 
that  court  had  gone  may  well  have  been  thou^t 
hazardous.  Kow  it  is  elementary  knowledge 
that  one  carcUnal  rule  of  the  court  of  chancery 
is  never  to  decree  a  discovery  which  might  tend 
to  convict  the  par^of  a  crime,  orto  fcSfeithis 
property.!  And  anv  compulsory  discovery  by 
extorting  the  party^s  oath,  or  compelling  tiie 
production  of  nis  private  books  and  papers,  to 
convict  him  of  crime  or  to  forfeit  his  property, 
is  contrary  to  the  principles  of  a  free  govern- 
ment. It  is  abhorrent  to  the  instincts  of  an 
Englishman;  it  is  abhorrent  to  the  instincts  of 
an  American.  It  may  suit  the  purposes  of  des- 
potic power;  but  it  cannot  abide  the  pure  at- 
mosphere of  political  liberty  and  personal  free- 
dom. 

It  is  proper  to  observe  that  when  the  objec- 
tionable features  of  the  Acts  of  1868  and  1887 
were  brought  to  the  attention  of  Congress,  it 
passed  an  Act  to  obviate  them.  By  the  Act  of 
February  85, 1868  (15  Stat  at  L.  87),  entitled 
"  An  Act  for  the  Protection  in  Certain  Cases  of 
Persons  Making  Disdoeures  as  Parties,  or  Tes- 
tifying as  Witnesses,"  the  substance  of  which 
is  incorporated  in  section  860  of  the  Revised 
Statutea,  it  was  enacted  "  that  no  answer  or 
other  nleadinff  of  any  party,  and  no  discovery 
or  evidence  obtained  by  means  of  any  judicial 
proceeding  fromany  party  or  witness  in  this  or 
anyfordgn  country,  shall  be  given  in  evidence, 
or  in  any  manner  used  agamst  such  party  or 
witness^  his  moperty  or  estate,  in  any  court 
of  the  United  States,  or  in  any  proceeding  by 
or  before  any  officer  of  the  Unitea  States,  in  re- 
spect to  any  crime,  or  for  the  enforcement  of 
any  penalty  or  forfeiture  by  reason  of  any  act 
or  omission  of  such  party  or  witness." 

This  Act  abrogated  ana  repealed  the  most  ob- 
Jectionalrie  part  of  the  Act  of  1867  which  wss 
then  in  force,  and  deprived  the  government  offi- 
cers of  the  convenient  method  loforded  by  it  for 
getting  evidence  in  suits  of  forfdture;  and  this 
18  probably  the  reason  why  the  fifth  section  of 
the  Act  of  1874  was  afterwards  passed.  No 
doubt  it  wss  supposed  that  in  this  new  form, 
couched  as  it  was  in  almost  the  language  of  the 
fifteenth  section  of  the  old  JudicUry  Act,  ex- 


*Slzt7-two  jreait  laier  a  similar  Aot  was  passed  In 
England,  Tls.:  the  iRt  of  U  and  16  Vlot  duip.  OS, 
I S.  See  Pollock,  Power  of  Ooorts  to  Oompel  Pro- 
duotlon  of  Dooumeots,  6w 

tSee  PoUook,  Production  of  Doouments,  ST;  TT 
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ceptleavJDKouttbe  restriction  to  cases  in  ivbich 
the  court  of  cbaoccrj  would  decree  ft  diBcoveij, 
it  would  be  free  from  constitutional  objection. 
But  we  think  it  baa  been  roadelo  appear  that 
tbis  result  has  not  been  attained;  and  that  the 
law,  though  Tery  speciously  worded,  is  still  ob- 
DOXioUB  to  the  probibi  tinn  of  the  Fourth  A.ineDd- 
ment  of  tlie  Constitution,  as  well  as  of  the  Fifth. 

It  hat  been  thought  by  some  respectable  mem- 
bers of  the  prof  esaioD  that  the  two  Acts,  that  of 
IBeS  and  that  of  1BT4,  as  being  I'n  paH  materia, 
might  be  construed  together  soas  to  restrict  the 
operation  of  the  latter  to  cases  other  than  tbose 
of  forfeiture;  and  that  auch  a  construction  of 
the  two  Acts  would  obviate  the  necessity  of  de- 
claring the  Act  of  1874  uucor^stitutional.  But 
as  the  Act  of  1BT4  was  intended  as  a  revisory 
Act  on  the  subject  of  revenue  frauds  and  pros- 
ecntioQS  therefor,  and  as  it  eitpresaly  repeals  the 
second  section  of  the  Act  of  ISflT  but  does  not 
repeal  the  Act  of  1868,  and  expressly  excepts 
criminal  suits  and  proceedings  and  does  not  ex- 
cept suits  for  penalties  and  forfeitures,  it  would 
h^dly  be  admissible  to  consider  the  Act  of  1868 
as  having  any  influenceover  the  construction  of 
the  Act  of  1874.  For  the  purposes  of  this  dis- 
cumlon  we  must  regard  the  fifth  section  of  the 
latter  Act  as  Independent  of  the  Act  of  1868. 

Reverting  then  to  the  peculiar  phraseology 
of  this  Act  and  10  the  Inforniation  in  the  pres- 
ent case,  which  Is  founded  on  it,  we  have  to 
deal  with  an  Act  which  expressly  excludes 
criminal  proceedin;^  from  its  operation,  al- 
though embracing  civfl  suits  for  penalties  and 
forfdtures,  and  with  an  InformatioD  not  tech- 
nically a  criminal  proceeding,  and  neither,  there- 
fore, within  the  literal  terms  of  the  Fifth 
Amendment  to  the  ConsUtutiOQ  nny  more  than 
Itle  within  the  literal  terms  of  tbeFourth.  Does 
this  reliere  the  proceedings  or  the  lav  from  be- 
ing obnosioas  to  the  prohibitions  "'  either? 
We  think  not;  we  think  tbev  are  withhi  the 
spirit  of  both. 

We  bftve  alieadr  oolteed  Um  intimate  rela- 
don  between  the  two  Amendments.  They 
throw  neat  U^t  on  each  other.  For  the  "un- 
reasonttble  searches  and  tdzorei "  condemned 
In  the  Fourth  Amendment  are  almost  always 
made  for  the  purpose  ti  compelling  a  man  to 
give  evidence  agaiust  Umself,  whidi  in  crimi- 
nal casesis  condemned  in  the  Fifth  Amendment; 
and  compelling  a  man  "in  a  criminal  case  to  tie 
a  witneaaageinMUnuelf,'*whichiscondemned 
In  the  Fifth  Amendment,  throws  light  on  the 
question  as  to  what  is  an  "  unreasonable  search 
and  seltote"  within  the  meaning  of  the  Fontth 
Amendment.  And  we  have  been  unable  to  per- 
ceive that  the  seizure  of  a  man's  private  books 
and  papers  to  be  used  in  evidence  against  him 
Is  suoetantlal^  different  from  compelling  him 
to  be  a  witneea  againsl  himself.  We  tidSk  it  is 
witliln  the  clear  intent  and  meaning  of  those 
terms.  We  are  also  dearly  of  opinion  that  pro- 
ceedings Instituted  for  the  purpose  of  decUrinK 
the  foneiture  of  a  man's  prop^ty  by  reason  of 


1874,  on  which  the  information  Is  based,  con- 
■itti  of  certain  acts  of  fraud  committed  walngt 
the  public  rerenoe  In  relation  to  importea  mer- 
chandise, which  are  made  criminal  by  the  stat- 


ute; and  It  is  declared  thattbeoflendershallbe 
fined  not  exceeding  $5,000.  nor  less  than  ^V>, 
or.  be  Imprisoned  not  exceeding  two  yean,  or 
both;  and  in  addition  to  sucb  fine  such  mer- 
chandise shall  be  forfeited.  Tbcse  are  the  pen- 
alties affixed  to  the  criminal  acts;  the  forfeiture 
sought  by  this  suit  being  one  of  them.  If  an 
indictment  had  been  presented  against  the 
claimants,  upon  conviction  the  forfeiture  of  the 
goods  could  have  tiecn  included  in  the  judg- 
ment. If  the  government  proeecutor  electa  lo 
waive  an  Indictment  and  to  file  aclvil  informa- 
tion against  the  claimants  (that  is,  civil  in  form) 
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Tbeie  have  been  aerenl  decisions  in  the  dx- 
coift  and  district  oooits  sustaining  the  constitu- 
iMsnMiitj  of  the  law  under  consideration,  as  well 
M  fcbe  prior  laws  of  1868  and  1867.  The  prin- 
cipal of  these  are  BtoekwU  ▼.  U,  A  SCliff.  284; 
I  Piatt  and  Boyd,  7  Benedict,  261;  U.  8.  ▼. 
J!i4i«*tfa,12Blatchf.558;  17. /6w  ▼.  i/a«m,  6  Biss. 
KO;  U,8.y.ThTe6T<m9€fOo<a,ldL.2rt9\U.8, 
▼.  IHmtmeryNo.  t8,  Id.  488.  The  first  and  lead- 
ing case  was  that  of /S^odhM»  ▼.  U,  8,  decided 
tiy  Mr,  Juttiee  Clifford  and  Judffe  Shepley,  the 
Iaw  fmder  discnssion  being  that  of  1867.  Jus- 
tmm  Clifford  delivered  the  opinion  and  relied 
principalhr  upon  the  collection  statutes,  which 
watlKNriaea  tli^  seizure  of  goods  liable  to  du^, 
\xing  a  contemporaneous  exposition  of  the 
■kCDdments,  and  as  furnishing  precedents  of 
,ws  mnaloffoos  to  that  complained  of.  As  we 
already  considered  the  bearing  of  these 
on  the  subject  of  discussion,  it  is  unneces- 
U>  say  anyUdng  more  in  relation  to  them. 
Xhe  teamed  lustice  seemed  to  think  that  the 
to  institute  such  searches  and  seizures  as 
Act  of  1^^  authorized,  was  necessary  to 
efllcient  collection  of  the  reyenue,  and  that 
greater  obiection  can  be  taken  to  a  warrant 
„  jeareh  for  books,  invoices,  and  other  papers 
Appertaining  to  an  illq^  importation  than  to 
antborizinff  a  search  for  the  imported  goods; 
lie  concluoed  that,  guarded  as  the  newpro- 
ia,  it  is  scarcely  possible  that  the  dtusen 
Kwe  any  Just  ground  of  complaint.  It 
to  us  that  these  considerations  fail  to  meet 
serious  objections  to  the  validi^  of 
lav.  The  other  cases  followed  that  of  iSliitTel^ 
271  ^.  as  a  precedent,  with  more  or  less 
t  discussion  of  the  subject.  The 
oi  HaU  and  Boyd,  decided  in  the  District 
for  the  Southm  District  of  New  York, 
BO  uDder  the  Act  of  1867,  and  the  opin- 
Ib  tbat  case  is  ouite  an  elaborate  one;  but, 
the  previous  decision  of  the  circuit 
fa  the  StotkweU  Cam  had  a  governing  in- 
CO  the  district  court  The  other  cases 
to  weM  under  the  flfUi  section  of  the 
of  1874.  The  caseof  U,  8.  v.  J9t^A«tcame 
rat,  before  Judg:  Blatchf ord  in  the  district 
in  1875, 8  Ben.  2^  !t  was  an  action  of 
to  recover  a  penalty  under  the  Customs 
ad  tlieju^  held  that  the  fifth  section 
Act  of^  1874,  in  its  application  to  suits 
incurred  before  the  passage  of  tbe^ 
an  €x  pott  facto  law,  andtheref  ore,  as 
unoMistitutional  and  void;  but  he 
an  order  pro  forma  to  produce  the  books 
requ&ed,  in  order  that  the  objection 
»  up  on  the  offer  to  give  them  in  evi- 
Tbey  were  produced  In  obedience  to 
aad  offered  in  evidence  by  the  dis- 
attorney,  but  were  not  admitted.  The  dis- 
then  served  upon  one  of  the  de- 
a  mUpctna  duce$  tecum,  requiring  him 
"  the  books  and  papen;  and  this  be- 
~  he  moved  for  an  Older  to  compel 
to  prodoce  them;  but  the  court  refused  to 
nek  Older.  The  books  and  papers  re- 
u>  bad  been  seized  under  the  Act  of  1867, 
returned  to  the  defendants  under  a 
a  to  produce  them  on  the  trial.  The  de- 
reUed  not  only  on  the  unconstitution- 
ci  tta  lawa,  but  on  the  Actof  1868,  before 
to,  whidi  pn^iibited  evidence  obtained 
party  bj  a  judicial  proceeding  from  be- 


ing  tised  against  him  in  any  prosecution  for  a 
cnrje,  penalty  or  forfeiture.  Judgment  being 
renderea  for  the  defendant,  the  case  was  car- 
rifd  to  the  circuit  court  by  writ  of  error;  and 
in  that  court  Mr,  Jtutiee  Hunt  held  that  the  Act 
of  1868  referred  only  to  personal  testimony  or 
discovery  obtained  from  a  par^  or  witness,  and 
not  to  books  or  papers  wrested  from  him;  and 
as  to  the  constituuonality  of  the  law,  he  mere- 
ly referred  to  the  Case  of  StoekweU,  and  the 
Judgment  of  the  district  court  was  reversed.  In 
view  of  what  has  been  already  said,  we  think  it 
unnecessary  to  make  any  special  observations 
on  this  decision.  In  U,  b,  v.  Maaon,  Judqe  Blod- 
gett  took  the  distinction  that  in  proceedings  in 
rem  for  a  forfeiture,  the  parties  are  not  required 
by  a  proceeding  under  the  Act  of  1874  to  testi- 
fy or  furnish  evidence  against  themselves,  be- 
cause the  suit  is  not  against  them  but  against 
the  property.  But  wliere  the  owner  of  the 
property  has  been  admitted  as  a  claimant,  we 
cannot  see  the  force  of  this  distinction;  nor  can 
we  assent  to  Uio  proposition  that  the  proceeding 
is  not,  in  effect,  a  proceeding  against  the  owner 
of  the  property,  as  well  as  agionst  the  goods; 
for  it  is  his  breach  of  the  laws  which  has  to  be 
proved  to  establish  the  forfeiture,  and  it  is  his 
property  which  is  sought  to  be  forfeited;  and 
to  requure  such  an  owner  to  produce  his  private 
books  and  papers,  in  order  to  prove  his  breach 
of  the  laws,  and  Uius  to  establish  the  forfeiture 
of  his  property  is  surely  compelling  him  to  fur- 
nish evidence  against  himseu.  In  the  words 
of  a  great  ^dge:  "€k)ods,  as  goods,  cannot  of- 
fend, forfeit,  unlade,  pay  duties  or  the  like,  but 
men  whose  goods  they  are."  * 

The  only  remaining  case  decided  in  the 
United  States  courts  to  which  we  shall  advert 
is  that  of  U.  8.  v.  DUttUery  No,  28,  In  that 
case  Judge  Qresham  adds  to  the  view  of  Judge 
Blodgett,  in  U.  8.^9,  Mdaon,  the  further  sug- 

rition  that  as  in  a  proceeding  in  rem  the  owner 
not  a  party,  he  might  be  compelled  by  a 
•tf2»pama  a««0f  td^m  to  produce  his  books  and 
papers  like  any  other  witness:  and  that  the 
warrant  or  notfoe  for  search  and  seizure,  under 
the  Act  of  1874,  does  nothing  more.  But  we 
cannot  say  that  we  are  an v  better  satisfied  with 
this  supposed  solution  of  the  difficult.  The 
assumption  that  the  owner  may  be  cited  as  a 
witness  in  a  proceeding  to  forfeit  his  property 
seems  to  us  gratuitous.  It  begs  the  question  at 
issue.  A  'vritness,  as  well  as  a  party,  is  pro- 
tected by  the  law  from  being  compelled  to  give 
evidence  that  tends  to  criminate  mm,  or  to  sub- 
ject his  property  to  forfeiture.  Queen  v. 
Newel,  Parker,  26»;  1  Oreenl.  Ev.  g§  451-468. 
But,  as  before  said,  although  the  owner  of 
ffoods,  sought  to  be  f orfeitecf  by  a  proceeding 
tn  rem,  is  not  the  nominal  par^,  he  is  never- 
theless the  substantial  party  to  the  suit;  he 
certainly  Ib  so.  after  maldng  dahn  and  defense: 
and  in  a  case  like  the  present  he  is  entitled  to 
all  the  privileges  whicn  appertain  to  a  person 
who  is  prosecuted  for  a  forfeiture  of  Ids  prop- 
erty by  reason  of  committing  a  criminal  of- 
fense. 

We  find  nothing  in  the  decisions  to  change 
our  views  in  relation  to  the  principal  question 
at  issue. 

*Vaughao,  C.  J^  in  Shepherd  v.  Oosnokl,  Yaiiffa. 
IfiS.  172.  approved  by  Ch,  Samm  Parker  in  Mltohell 
V.  Turup,  Parker,  2r7, 290. 
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AVe  think  that  the  noUcQ  to  produce  tie  in- 
Toice  in  this  case,  the  order  by  virtue  of  l^hich 
it  was  issued,  and  the  law  which  authorized  the 
order,  were  unconstitutional  and  void,  and  Khat 
the  inspection  by  the  district  attorney  of  said 
invoice,  when  produced  in  obedience  to  said 
notice,  and  its  admission  in  evidence  by  the 
court,  were  erroneous  and  onconstitutioiiAl 
proceedings. 

We  are  of  opinion,  therefore,  that  the  judg- 
ment of  the  (kreuit  Oourt  ehould  be  reverted, 
cmd  the  cause  remanded,  trith  direcUoM  to  award 
a  new  trial;  andit  ii  $o  ordered. 

Separate  opinion  by  Mr.  Juetiee  tfUler: 

I  concur  in  the  judgment  of  the  court,  re- 
versing that  of  the  Circuit  Court,  and  in  so 
much  of  the  opinion  of  this  court  as  holds  the 
fifth  section  of  the  Act  of  1874  void  as  appli- 
t639]      cable  to  the  present  case. 

I  am  of  opinion  that  this  is  a  criminal  case 
within  Uie  meaning  of  that  clause  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United 
States  which  declares  that  no  person  "  shall  be 
compelled  in  any  criminal  case  to  be  a  witness 
against  himself.  ^ 

And  I  am  quite  satisfied  that  the  effect  ox  the 
Act  of  Congress  is  to  comi^I  the  party  on 
whom  the  oraer  of  the  court  is  served  to  be  a 
witness  against  himself.  The  order  of  the 
court  under  the  statute  is  in  eSecl  &  euhpcma 
duces  tecum;  and  though  the  penalty  for  the 
witness'  failure  to  appear  in  court  with  the 
criminating  papers  is  not  fine  and  imprison- 
ment, it  is  one  which  may  be  made  more  severe, 
namely:  to  have  charges  against  him  of  a  crim- 
inal nature  taken  for  confessed  and  made  the 
foundation  of  the  judgment  of  the  court. 
That  this  is  within  the  protection  which  the 
Constitution  intended  against  compelling  a 
person  to  be  a  witness  against  himself,  is,  I 
think,  ouite  dear. 

But  this  being  so,  there  is  no  reason  whv  this 
court  should  assume  that  the  action  of  the 
court  below,  in  re(][uiring  a  party  to  produce 
certain  papers  as  evidence  on  the  trial,  author- 
izes an  unreasonable  search  or  seizure  of  the 
house,  papers  or  effects  of  that  party. 

There  is  in  fact  no  search  and  no  seizure  au- 
thorized by  the  statute.  No  order  can  be  made 
hy  the  court  imder  it  which  requires  or  per- 
mits anything  more  than  service  of  notice  on  a 
party  to  the  suit.  That  there  may  be  no  mis- 
take as  to  the  effect  of  the  statute  and  the 
power  to  be  exercised  imder  it,  I  give  the  sec- 
tion here  verbatim: 

"  Sec.  5.  That  in  all  suits  and  proceedings 
other  than  criminal  arising  under  any  of  the' 
revenue  laws  of  the  United  States,  the  atlomc v 
representing  Uie  government,  whenever,  in  his 
belief,  any  business  book,  invoice  or  paper,  be- 
longing to  or  under  the  control  of  the  defend- 
ant or  claimant,  will  tend  to  prove  any  allega- 
tion made  by  the  United  States,  may  make  a 
written  motion,  particularly  describing  such 
book,  invoice  or  paper,  and  setting  forth  the 
allegation  which  he  experts  to  prove;  and 
thereupon  the  court  in  which  suit  or  proceed- 
t640]  ing  is  pending  may,  at  its  aiscretion,  issue  a 
notice  to  the  defendant  or  claimant  to  produce 
such  book,  invoice  or  paper,  in  court,  at  a  day 
and  hour  to  be  specified  in  said  notice,  which, 
together  with  a  copy  of  said  motion,  shall  be 
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served  formally  on  the  defendant  or  claimant, 
bv  the  United  States  Marshal,  by  delivering  to 
him  a  certified  copy  thereof,  or  otherwise  serv- 
ing the  same  as  original  notice  of  suit  in  the 
same  court  isservea;  and  if  the  defendant  or 
claimant  shall  fail  or  infuse  to  produce  such 
book,  invoice  or  paper  in  obedience  to  such 
notice,  the  allegations  stated  in  the  said  motion 
shall  be  taken  as  conf oned,  unless  his  failure 
or  refusal  to  produce  the  same  shall  be  ex- 

Shdned  to  the  satisfaction  of  the  court.  And 
I  produced,  the  said  attorney  shall  be  permit- 
ted, under  the  direction  of  the  court,  to  make 
examination  (at  which  examinati<m  the  defend- 
ant or  claimant,  or  his  agent,  maybe  present) 
of  such  entries  in  said  Iwok,  invoice  or  paper 
as  relate  to  or  tend  to  prove  the  allegation  afore- 
said, and  may  offer  the  same  in  evidence  on 
behalf  of  the  United  States.  But  the  owner 
of  said  books  and  papers.  Ids  agent  or  attorney, 
shall  have,  subject  to  the  order  of  the  court, 
the  custody  of  them,  except  pending  their  ex- 
amination in  court  as  aforesaid."  18  Stat,  at 
L.187. 

Nothing  in  the  nature  of  a  search  is  here 
hinted  at.  Nor  is  there  any  seizure,  because 
the  party  is  not  required  at  any  time  to  part 
with  the  custody  of  the  papers.  They  are  to 
be  produced  in  court  ana  when  produced  the 
United  States  Attorney  is  permitted,  under  the 
direction  of  the  court,  to  make  examination  in 

Sresence  of  the  claimant,  and  may  offer  in  evi- 
ence  such  entries  in  the  books,  invoices  or 
papers  as  relate  to  the  issue.  The  Act  is  care- 
ful to  say  that  "  the  owner  of  said  books  and 
papers,  his  agent  or  attorney  shall  have,  subject 
to  the  order  of  the  court,  the  custody  of  them, 
except  pendhig  their  examination  m  court  aa 
aforesaid.'* 

The  Fourth  Amendment  says:  "  The  right 
of  the  people  to  be  secure  in  their  persona, 
houses,  papers,  and  effects,  against  unreasona- 
ble seardies  and  seizures,  flhall  not  be  violated; 
and  no  warrant  shall  issue,  but  upon  pobable 
cause,  supported  by  oath  or  affirmation,  aiKl 
particularly  describing  the  place  to  be  searched 
and  the  person  or  thing  to  be  seized." 

The  things  here  fdrbidden  are  two:  search 
and  seizure.  And  not  aU  searches  or  all  seis- 
ures  are  forbidden,  but  only  those  that  are  un- 
reasonable. Reasonable  searches,  therefore, 
may  be  allowed;  and  if  the  thing  sought  be 
found,  it  may  be  seized. 

But  what  search  does  this  statute  authorize? 
If  the  mere  service  of  a  notice  to  produce  a 
paper  to  be  used  as  evidence,  which  the  party 
can  obey  or  not  as  he  chooses  is  a  search,  then 
a  change  has  taken  place  in  the  meaninj^  of 
words,  which  has  not  come  within  my  reading, 
and  which  I  think  was  unknown  at  the  time 
the  Constitution  was  made.  The  searches 
meant  by  the  Constitution  were  such  as  led  to 
seizure  when  the  search  was  successful.  But 
the  statute  in  this  case  uses  langniage  carefully 
framed  to  forbid  any  seizure  under  it,  as  1  have 
already  pointed  out. 

While  the  framets  of  the  Constitution  had 
their  attention  drawn,  no  doubt,  to  the  abusea 
of  Uiis  power  of  searching  private  houses  and 
seizing  private  papers,  as  practiced  in  England, 
it  is  obvious  that  they  (mly  intended  to  restrain 
the  abuse,  while  they  did  not  abolish  the  power. 
Hence  it  is  only  unreasonable  woucLes  and  aeix- 
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.__    _., I  tliej ftutboriied 

fj  place,  tar  an yUiiiig. 

TUa  WBS  forbiddeD,  while  aBUcIiea  founded 
oa  allklKTiti,  lad  nude  nnder  warranta  wUcb 
iIm  iTIimI  the  thing  to  be  Muched  for,  the  per- 
Mm  and  plsca  lo  be  leirched.  are  atUl  permit- 
Kd. 

1  eaanot  eoDcdn  how  a  itaUate  aptlr  framed 
to  raqntr*  the  production  of  eridebcein  aiult 
W  mere  wrrice  of  notice  on  tl>e  party,  who  has 
ibBi  endcDce  in  hia  poieeiion,  can  be  held  to 
i^i-^T*in>  V}  unreasonable  March  ot  teizure, 
I  is  antboitnd  or  permitted  by 


I  BOi  ntjoealed  lo  aay  that  the  GhUf  Jostle* 

e  In  thfa  opinion, 

~     or,  owk.  Bop.  Oowt,  u.  a. 
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PACIFIO  R&ILROAD  OOH- 
PAKT,  Bff.  in  Oir^ 
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wq^efaflwiji  to  iv.nr^-ion- 

m»  ^  nt»ul»a  mh   trial,  rmtMHttgwr- 

■  «f  mriiet,  itdimttknatTt-^mattn't  Mlf 

am  t»  uMmwautt    tfu^y  of  to  mocA^fwrr — em- 


1  that 


Tne  examination  of  Weaver  having  conclu- 
■inly  proTen  the  absence  of  any  actual  bias 
from  his  mind,  and  his  butlnem  relatloni  with 
the  Companj  not  foralshtng  any  jtround  upon 
which  Mas  could  be  implied,  it  lollows  iliat  he 
stood  proven  to  be  a  compeleot  and  lawful  Ju- 
ror, summooed  upon  the  wnire  and  dnwn 
upbn  the  panel,  In  strict  accordance  with  terri- 
torial laws:  and  hence,  that  the  court  erred  in 
excluding  him  from  the  panel,  agaioit  the  ob- 
jection of  the  defendant  and  merelj  because 
oaked  to  do  so  br  the  plalntlS. 
Bui  It  U  said   


laid   that  such   i 


I  do  not 


ilj  entitled  to  ao  unbiased  and  a 
eMed  Jiuy,  Id  anr  case;  and  2,  if  a  revetBal 
were  to  follow,  the  erroDeously  excluded  juror 
would  DOtbe  drawn  upon thesecond  Jury.  Ap- 
plving  these  awunenta  to  the  case  in  band  It  is 
iald  that,  potwRhBtandlng  Weaver's  exclusion, 
a  fair  Jniy  was  aotnallT  impaneled;  and  tlutt 
even  if  a  new  trial  shoiud  be  zranled.  Weaver 
could  not  be  made  one  of  the  Joion  to  alt  In  it. 

From  the  standpoint  of  those  irtio  assert  the 
power  of  the  trial  judge  to  reject  a  Juror  witb- 
.out  legal  reason  for  So  doing,  tbematterlslo- 
vapable  of  different  statement;  and  (be  Jury 
can  be  made  up  by  the  Judge  himself,  selecting 
from  the  sentn  twelve  men  who  are  wUIins;  to 
swear  themselvea  capable  of  deciding  acconuna 
to  law  and  evidence;  as  what  average  man  wiD 
notT 

It  would  be  sufQcIent  for  refuting  the  argu- 
ments of  our  opponents,  nnder  this  head,  to 
show  that  OS  a  matter  of  fact  a  fidr  and  unbiased 
JuTT  was  not  Impaneled  to  tij  the  caose. 

The  record  shows  that  at  least  three  Jurors 
were  put  npon  the  panel,  ovei  the  Company's 
challenge  for  bias,  whose  examination  uowed 
them  very  clearly  to  have  previously  formed 
opinions,  and  at  the  time  of  the  trial  to  have  le 
tained  positive  opiidons  upononemrmore  ques- 
tions necessarily  involved  In  the  controversy. 

But  what  is  perfectly  conctudve  as  to  the 
prejudiced  character  of  this  luir  as  a  body  is 
that  the  trial  court  Itself  bo  dlstioctly  dedaed, 
when  the  issue  wu  specIQcally  presented  to  it. 

The  verdict  rendered  against  tbe  Company 
was  (26,000. 

The  Company  moved  to  set  It  aside,  upon 
the  ground  among  others,  that  the  damages 
were  excessive,  resulting  from  passion  orpreju- 
dice  on  the  part  of  the  jury. 

The  amount  of  the  verdict  could  not  be  put 
upon  aoy  other  gnmnd. 

The  trial  Judge  decided  with  the  Company 
upon  this  Iwue.  acd  directed  a  new  trial,  unless 
the  plaintiff  should  remit  60  per  centum  of  the 
verdlctnitb  which  this  alleged  "competeot" 
Jury  had  presented  him. 

'The  court  necessarily  found  the  Jury  which 
sat  in  the  case  to  have  oeen  passlonata  or  prej- 
tidlced,  and  both  practically  mean  one  thing  ; 
■jod  yet  the  court  permitted  the  verdict  to  stand, 
in  part    By  so  flndiog,  the  couK  also,  by  nec- 

'mplicatlon,  found  that  the  isanea  In  the 

d  not  been  tried  by  such  a  Jury  as  the 
__  ___itemplates,andyetdeniedtheCompany 
the  right  to  have  those  israea  passed  upon  oy  ■ 
fair  aod  lawful  Jury. 

The  questions  raiaefl  and  litigated  in  thecourta 
7ftt 
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below  Id  this  niit  ore,  to  all  iatents  and  poi^ 
poBea,  ideotlca]  with  those  dnce  settled  by  this 
court  in  the  following  cases'. 

Straiida-  v.  Wat  n.,  and  Bn  parU  Va.  100 
U.  a  308,  84«  (Bk.  80,  L.  ed.  864,  680);  Neat  y. 
Dd.  108  V.  8. 870  (Bk.  26,  L.  ed.  667j. 

Among  the  points  oecessarily  sdjudlcated  ia 
tliose  cases  wei«:  flnC,  thatthe  rights  of  soltora 
Id  Ihe  compodtioD  of  luriea  are  not  limited  to 
the  n^adT0  one  that  uie  biased  and  intBNBted 
shall  Be  excluded,  but  embrace  an  afflrmative 
one  extending  even  to  the  race  and  color  of 
those  who  mav  be  admitted;  or,  in  other  words, 
that  those  rights  extend  to  who  shall  be  suf- 
fered to  go  on  to  the  jury  as  wel)  as  to  who 
shall  be  put  ofF  from  It;  and  second,  that  ihe 
erroneous  exclusion  from  the  Ju^  box  of  those 
who  should  have  been  admitted  forms  a  ground 
for  reversal. 

The  trial  court  erred  In  denying  defendant's 
motion  to  dismiss  the  suit  upon  the  ground  that 

the  plaintlfT  had  failed  to  establish  any 

of  action  against  the  defendant;  and  auo 
fusing  the  several  requests  of  the  defendant  that 
thejury  be  Instructed  to  find  ta  Its  favor. 

Tlie  evidence  failed  to  disclose  any  omission 
1>y  the  Company  to  do  what  it  had  undertaken 
to  do  by  Its  contract  of  luring. 

The  evidence  conclusively  showed  the  omi^ 
sion,  on  Herbert's  own  part,  to  do  what  tlie  cir- 
cumstances required  for  self  protection. 

The  evidence  further  conclurtvely  showed 
that  if  Herberfs  Injuries  are  attributable  to 
omissions  of  others  than  himself,  such  others 
were  persons  employed  by  the  same  master  In 


The  acddent  Is  not  at^butable  to  anj  omls- 


(a)  the  rule  ofl 
■poiidbl    "" 


mployer 


duty  of  kee^ng  such  macidnety  In  order.  Is 
Id  force  in  Dakota  Terriloty. 

(&)  Even  if  such  a  rule  were  In  force  there,  it 
would  not  be  applicable  to  such  an  employ- 
ment as  Herbert's. 

That  the  liabili^  of  a  master  to  one  servant, 
for  nef^igence  of  another,  in  respect  to  keeping 
machinery  in  order,  is  nothing  more  than  an 
exception  to  the  general  role  governing^  the  re- 
sponsibility of  the  master,  has  been  decided  by 
this  court. 

Hovgh Y.S.KOe. lOOU.  S.  918(Bk. 35, Led. 
013).  Bee Bae; 8.*:  F.P.rffl: fi.fl.it Cb.TON.y. 
m-.Eing-r.  Bolton  tie.  S.  R.Corp.  6  CmbAH; 
OiUAannon  v.  8.  B.  R.  R.  Corp.  lOCush.  228; 
SeavnTY.  Botton,  »te.  fl.fi,  U Qray, 466;  Oilnum 
V.  Ea*lent  R.  R.  Corp.  10  AUen,  288;  18  Allen, 
13S;  iToJdim  V.  J'tM&urafl.fl.  a>.  139  Mass.  268; 
WaOcer  t.  Bo*bm  «(e.  fi.  fi.  138  Mass.  8. 

Id  each  and  every  one  of  these  cases  this  state 
o'  facts  existed:  a  servant  charged  exclusively 
with  the  duty  of  keeping  machinery  In  repair 
was  hurt  by  the  negligence  of  another  servant 
charged  exclusivoly  with  the  duty  of  using  the 
same  nachinery,  or  viea  wria ;  for,  tracks, 
bridges  and  switches  are,  in  respect  to  the  re- 
sponsibility of  the  master,  to  be  viewed  In  the 
same  light  as  can  or  locomotives. 

The  courts  of  these  States  have,  in  their  opin- 
ions in  esses  recogniring  and  enforcing  the  lia- 
bility •&  tbs  master  to  a  servant  who  has  sus- 
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tained  iniDries  by  the  Degligence  of  a  fellow 
servant  latrusted  with  the  duty  of  keepine 
machinery  in  order,  been  compellod  to  admit 
that  the  amjioyi  who  selects  machinery  and 
keeps  It  in  repair  and  the  one  who  uses  it  ar» 
'-"^w  workmen. 
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jmL  Naturally,  In  every  such  place  there 
■nil  be  some  #fn^9<^  who  must  rely  upon  his 
•vn  TJgilaDoe. 

If  Herbort  was  not  hurt  through  his  own  neg- 
bdL  it  was  throu^  that  of  his  fellow  servants. 

&rbert,  Qflboy  and  Quinlan  were  idl  fellow 
tarfants,  working  together  in  the  same  yard  to 
anpnHn>Ksb  the  same  ends;  hence,  each  one  as- 
nmed,  hj  virtue  of  his  employment,  the  risk 
ef  being  hurt  through  the  negligence  of  the 


The  fact  that  in  their  common  emplovment 
^Iboy  was  superior  in  authority  to  Herbert 
■skes  no  difference. 

JfeOiefor  V.  L.  I.  B,  B.  Cb.84N.  Y.  77;  Briek 
V  Bodkoier  A  iL  C^.  98  N.  T.  211;  OriipinY. 
BMiU,  81  N.  T.  610;  Betels.  If,  T.  CdsKR 
A  A  O.  TON.  Y.  171;  Oifmon^.N.  O.B.  Co. 
n  Him«  280;  Murphy  v.  Bo9Um,  eU.  B,  B  Co. 
88Jr.T,14«;  TeaUmY.  Boston,  etc,  L.  R  Oarp. 
nSUaaiL  418;  Walker  y.  BotUm,  eU.  R  B.  128 
]fasi.& 

Mr.  ThomuiMWUaon  for  defendant  f  *  srror: 

If  the  court  erred  in  aUowing  the  challenge 
Id  the  Imor,  Weaver,  it  was  an  error  without 
peftMSoe,  for  which  this  court  will  not  reverse. 

AoiCMft  T.  Ofn.  &  A  TT.iL  i?.  Cb.  10  Ind.  275; 
AkUmn.  T.  d  8.  R  B,  R  Co.  v.  Franklin,  28 
Esa.  74;  Carpenter  v.  Dame,  10  Ind.  180;  Mor- 
fUM  V.  LoMDg.a  Minn.  849;  U.  JS.  v.  ComeU. 
S  Mami.  104;  SMi  v.  State,  7  Tex.  App.  117, 
W;  Grietotm  v.  State,  and  IfeKinney  v.  State, 
STex.  App.  888,  620:  State  v.  Lawler,taid  Sul- 
Hmm  wJShaJbMeare,  9  N.  W.  Rep  098,  451; 
Jam  Mining  Co,  v.  Johmton,  28  Mich.  de>:  State 
r  Artkur,  2  Devereux,  217;  Friery  t  People, 
S  Eeyea.  448;  Mimme  v.  StaUM  Ohio  St.  1^1; 
JfrviM  T.  8iaU,  29  Ohio  St.  180;  StaU  v.  El- 
Uttt,  45  lowm,  480;  Bamee  v.  Town  of  IfewUm, 
m  Iowa,  567;  Wut  v.  Forrest,  22  Mo.  844;  Eer- 
Iwfv.  Jf.  P.  B.  B.  Co,  18  N.  W.  Rep.  849; 
Ssttanr.  Fox,  55  Wis.  581. 

b  does  DOi  appear  from  the  record  whether 
tht  dhaUenge  was  for  cause  or  peremptory,  and 
it  CHUWC  be  questioned  but  that  plaintiff  had 
Ikt  right  of  peremptory  challeDge. 

b  k  for  defendant  to  show  error. 

The  doty  oi  maintaining  machinery  in  proper 
mofsir  for  tbe  protection  oi  employh  operating  it 
ditUiea  npoo  the  master  and  he  is  liable  f or In- 
ivks  resnrong  from  a  failure  to  perform  such 
ter.  Breo  u  not  expressed,  tlus  is  implied 
la  tte  eoBtisct  between  the  parties. 

3l6aet  which  the  master  is  bound  to  perform 
lor  the  safety  and  protection  of  his  servants  can 
\s  dftegatan  ao  as  to  exonerate  him  from  lia- 
Uby  lor  ao  inlury  to  a  servant,  caused  by  an 
iBiHioa  to  perfonnit. 

The  do^  <d  a  railroad  company  hi  respect  of 

Bid  instrumentalities  furnished  to 

ia  discharged  when,  but  only  when 

vHioae  buflness  it  is  to  supply  such 

exerdse  due  care  as  well  in 

originally  as  in  keeping  and 

tfaem  Id  sudi  condition  as  to  be 

and  adequately  safe  for  use  by  em- 


aLa  W.R.R  a>.  100  U.  8.  218  (Bk.  25,  L. 
el  mK  Wmbaik  R  Co,  v.  MeDanieU,  107  U. 
&  40  ^k.  97,  L  ed.  807);  Chieoifo,  etc.  B.  Os. 
1»  U.  8.  877  (Bk.  28,  L.  ed.  787}. 
rmpandeat  tupsrior  applies  in  all 
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This  does  hot  trench  upon  the  other  rule  that 
the  master  is  not  liable  to  one  servant  for  the 
negligence  of  a  f eUow  servant  The  latter  ruie 
does  not  exempt  the  master  from  liability  for 
his  own  negligence. 

FuUery.  JeweU,  80 N.  Y.  40;  i^brrf  v.  Fitek- 
burgR  R  Co.  110  Mass.  241;  Betsex  v.  C.  AN. 
W.  B.  Co.  45  Wis.  477;  Shanny  v.  Androscoq- 
ain  MiUi,  00  Me.  420;  Drymala  v.  Thompson, 
20  Mhm.  40:  Wedgteoody.  C.  AN.  W.  B.  Co,  41 
Wis.  478;  Toledo,  ete.R  Co.y.  Conroy,  08  Dl. 
501. 

The  Statute  of  Dakota  relied  on  by  defend- 
ant's counsel  is  merely  declaratory  of  settled 
law  on  this  subject 

It  is  aUeged  and  proved  hf  uncontradicted 
evidence  that,  in  disreinrd  of  its  duty  in  the 
premises,  defendant  had.  failed  to  adopt  such 
rules  and  regulations  for  running  its  tnuns  and 
switching  its  cars  as  would  ensure  the  safety 
of  brakemen  and  other  employes.  That  it  was 
bound  to  adopt  such  rules,  see 

C.  A  N.  W.  B.  Co.  V.  Taylor,  09  IlL  401; 
Cooper  Y.  0.  RB.  Co.  4/L  Iowa,  185;  Slater  v. 
Jeu>ett,  85  N.  T.  01;  Lake  Share  AM.8.R  Co. 
V.  LamOey,  80  Ohio  St  221. 

It  was  competent  for  the  court  to  deny  a  new 
trial  on  condition  that  plaintiff  should  remit 
part  of  the  verdict 

IHl)lin  V.  Mwrphy,  8  Sandf.  19:  CoUinsY.A. 
AS.  B.  R  Co.  12  Barb.  492;  Blunt  v.  Little, 
8  Mason,  102;  Eimey  v.  Wallaee,  80  Cal.  402; 
Murray  v.  Hudson  Biwr  B.  Co.  47  Barb.  190; 
DoyleY.  Dixon,  97  Mass.  208;  Hayden  v.  Flor- 
ence 8.  M.  Co.  54  N.  T.  221;  BelknapY.  Boston 
A  Maine  i2L  i2.  49  N.  H.  859;  CoUinsY.  City  of 
Council  Bluffe,  85  Iowa,  482;  Union  BoUing 
Mills  Co.  V.  QiOen,  100  111.  52. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  Northern  Pacific  Railroad  Ck>mpany  is  a 
corporation  created  under  the  laws  of  Congress 
to  construct  a  railroad  and  a  telegraph  line  nom 
Lake  Superior  to  Puget  Sound.  In  1879  it  had 
constructed  and  was  operating  the  road  from 
Duluth  in  Minnesota  to  Bismarck  in  Dakota. 
On  the  24th  of  October  of  that  vear,  the  plaint- 
iff in  the  court  below,  the  defendant  in  error 
here,  was  a  brakeman  in  its  yard  at  Bismarck, 
where  its  cars  were  switched  upon  different 
tracks  and  its  trains  were  made  up  for  the  road. 
It  was  his  duty,  among  other  things,  to  set  and 
to  looeen  the  brakes  oi  the  cars  whenever  nec- 
essary, and  whenever  ordered  to  do  so  by 
the  yard  master.  At  the  time  mentioned,  he 
was  ordered  to  stop,  with  the  brakes,  two  cars, 
which  had  been  switched  upon  a  track  in  the 
yard.  In  obedience  to  this  order  he  went  upon 
the  rear  car  and  attempted  to  set  the  brake  at- 
tached to  it:  but  the  brake  was  so  badly  broken 
and  out  of  order  that  it  could  not  be  made  to 
work.  As  soon  as  he  discovered  this  he  stepped 
on  the  forwwd  car  in  order  to  stop  it  The 
brake  on  that  car  was  a  "step  brake,**  and  in 
order  to  work  it  he  was  oblised  to  place  his 
foot  on  the  step  attached  to  the  car  below  the 
top,  and  this  brought  his  foot  and  leg  between 
the  two  cars.  This  brake  was  also  out  of  order, 
and  while  attempting  to  set  it,  his  foot  being 
upon  the  step,  the  car  struck  another  car  on  the 
track  and  was  suddenly  stopped.  The  draw 
bar  and  bumper  of  the  rear  car  had  been  pulled 
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out,  and  for  want  of  them  the  two  can,  when 
tbe  forward  one  was  suddenly  stopped,  came 
violenUy  together,  crashing  his  leg  so  that  am- 
putation became  necessary.  To  recover  dama- 
ges for  the  injiiry  sustamed  he  brought  this 
action  agsdnst  the  Company,  alleging  that  it 
was  its  (hity  to  provide  good  and  sue  cars  and 
nuichinery,  and  apparatus  of  a  like  character 
for  breaking  and  nandling  them;  and  also  to 
malie  rules  and  regulations  for  switching  and 
han<dling  them  in  the  yard,  and  for  notifying 
mnpC&ySs  of  the  condition  of  defective  and 
brok  en  cars,  so  that  they  might  not  be  subjected 
to  uimecessary  danger;  but  that  it  neglected  its 
dutv  in  these  particulars,  and  thereby,  without 
his  1  ault,  he  was  injured  as  stated. 

In  its  answer  the  company  admitted  the  alle- 
gati<  >ns  as  to  the  employment  of  the  plaintifT 
and  the  injuries  )ie  hfui  received,  but  set  np  that 
it  w  as  his  duty  to  know  and  that  he  did  know 

[t»44]  the  condition  of  each  of  the  cars,  and  that  he 
car  lesBly  put  his  leg  between  them  when  set- 
tiogthe  brake  of  the  forward  car;  and  thus, 
through  his  own  fault,  suffered  the  injury  of 
*whlch  he  complains. 

I'^here  was  a  verdict  hi  favor  of  the  i)laintiff 
for  $25,000.  A  motion  for  a  new  trial  was 
made  on  various  grounds  ;  among  others  that 
tbe  damages  were  excessive.  The  court  or- 
dered that  a  new  trial  be  granted  unless  he  re- 
mitted $16,000  of  the  verdict,  and  in  case  he 
did  so  that  the  motion  be  denied.  He  remitted 
'the  amount,  and  judgment  was  entered  in  his 
favor  for  the  balance,  and  costs  of  suit,  which 
the  suiureme  court  of  the  Territory  afiOrmed. 

For  the  reversal  of  the  judgment  several  er- 
xors  of  the  court  below  are  assigned ;  but,  so 
far  as  they  are  deemed  material,  they  may  be 
reduced  to  four :  1,  in  sustaining  a  challenge  to 
*  juror;  3,  in  denying  a  new  trial  on  condition 
that  the  plaintiff  should  remit  a  part  of  the 
aum  awarded  by  the  verdict ;  8,  in  refusing  to 
•dismiss  the  suit  at  the  dose  of  the  plaintiff's 
case ;  4,  in  refusing  to  charge  that  the  plaint- 
iff should  have  taken  notice  of  the  defects  in 
the  cars,  and  that  he  was  guilty  of  such  negli- 
gence in  Uiat  respect  as  to  deprive  him  of  a 
nght  to  recover. 

[646]  1.  As  to  the  challenge  to  a  iuror.  It  appears 
that  one  Weaver,  summonea  as  a  Juror,  testi- 
fied that  he  was  a  lumber  dealer  and  that  the 
ompany  save  him  a  place  on  its  right  of  way 
for  a  lumber  vard,  without  rent ;  ai^  also  that 
he  had  heard  the  accident  to  the  plaintiff 
spoken  of  and  explained.  It  was  not  shown, 
however,  that  he  had  any  actual  bias  for  or 
against  either  party,  or  any  belief  or  opinion 
touching  the  merits  of  the  case.  He  was,  nev- 
ertheless, challenged,  and  the  allowance  of  the 
challenge  constitutes  the  first  error  aligned. 
It  does  not  appear  whether  the  challenge  was 
for  cause  or  was  peremptory.  Under  the  Stat- 
ute of  Dakota  each  party  is  entitled  to  Uiree 
peremptory  chaUenges.  It  is  for  the  party  as- 
serting error  to  show  it ;  it  will  not  be  assumed. 
But  if  we  rejrard  the  challenge  as  for  csuse.  its 
allowance  did  not  prejudice  the  Compaiiy.  A 
competent  and  unbiased  juror  was  selected  and 
sworn,  and  the  Ck>mpany  had,  therefore,  a  trial 
by  an  impartial  juiy ;  which  was  aU  it  could 
demand.  U,  8,  v.  Cornell,  2  Mason,  104,  Hetu- 
tan  V.  Oin.  A  Ft.  Wayne  R.  Co  ^6  Ind.  275,  279; 
Atehitcm,  T.  dt  &  F.  R  Co,  v.  Franklin,  23 
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Ean.  74;  Carpenter  v.  Dame,  10  Ind.  130;  Moit' 
rieon  v.  Lov^oy,  6  Minn.  840, 850. 

2.  The  exaction,  as  a  condition  of  ref nang 
a  new  trial,  that  the  plaintiff  should  mnit  a 
portion  of  the  amount  awarded  by  the  verdict, 
was  a  matter  witldn  the  discretion  of  the  court 
It  held  that  the  amount  found  was  excessive,  . 
but  that  no  error  had  been  committed  on  the  I 
trial.  In  requiring  the  remission  of  what  was 
deemed  excessive  it  did  nothing  more  than  re- 
ouire  the  relinquishment  of  so  much  of  the 
damages  as,  in  its  opinion,  the  jury  had  im- 
properly awarded.  Tlie  corrected  verdict  ooold 
therefore,  be  properly  allowed  to  stand.  Einh 
den  V.  Flarenoe  Bemng  Machine  Cb.  54  N.  x . 
221,  225;  Doyle  v.  Dixon,  97  Mass.  208,  213; 
Etuni  V.  lAttle,  8  Mason,  102, 107. 

8.  The  dismissal  of  the  suit  at  the  dose  of 
the  plaintiff's  case  was  moved,  on  the  ground 
that  the  plahitiff  had  failed  to  establish  a  cause 
of  action ;  and  in  support  of  this  position  it  is 
contended  that  the.  ^aintiff  was  a  feUow  sav- 
ant of  the  officer  or  agent  of  the  Company  who 
was  charged  with  the  du^  of  keeping  the  cars 
in  order,  and  therefore  could  not  recover  against 
the  Ck>mpany  for  injuries  suffered  by  reason  of 
the  hitter's  negligence,  and  that  this  exemption 
from  liability  is  declared  by  the  Statute  of  Da- 
kota,      i 

The  eeneral  doctrine  as  to  the  exemption  of 
an  employer  from  liability  for  iirjuries  to  a  serv- 
ant, caused  by  the  negUgenoe  of  a  fellow  serv- 
ant in  a  common  employment,  is  well  settled. 
When  several  persons  are  thus  employed  there 
is  necessarily  incident  to  the  service  of  each  the 
risk  that  the  others  may  fail  in  that  care  and 
vigilance  which  are  essential  to  his  safety.  In 
undertaking  tiie  service  he  assumes  that  risk, 
and  if  he  should  suffer  he  cannot  recover  from 
his  employer.  He  is  suppo^  to  have  taken  it 
into  oonaderation  when  he  arranged  for  his 
compensation.  As  we  said  on  a  former  occa- 
sion :  "  He  cannot  in  reason  complain  if  he  suf- 
fers from  a  risk  which  he  has  voluntarOy  as- 
sumed, and  for  the  assumption  of  which  be  is 
miid."  Chieagtf  d  Milwaukee  R  B,  Oo.  y. 
Bom,  112  U.  8. 877-888  (Bk.  28,  L.  ed.  787, 780J. 

It  is  equally  well  settled,  however,  tliat  it  la 
the  duty  of  the  employer  to  select  and  retain 
servants  who  are  fittea  and  competent  for  the 
service ;  and  to  furnish  sufficient  and  safe  ma- 
terials, machinery  or  other  means  by  which  it 
is  to  be  performed,  and  to  keep  them  in  repair 
and  order.    This  duty  he  cannot  delegate  to  a 
servant  so  as  to  exempt  himself  from  liability 
for  injuries  caused  to  another  servant  by  ito 
omission.    Indeed,  no  duty  Te()uired  of  bioi  for 
the  safety  and  protection  of  his  servants  can  be 
transferred  so  as  to  exonerate  him  from  such  lia- 
bility.   The  servant  does  not  undertake  to  in- 
cur the  risks  arising  from  the  want  of  sufficient 
and  sldUful  colaborers,  or  from  defective  ma- 
chinery or  other  instruments  with  which  he  is 
to  work.    His  contract  implies  that  in  regard  lo 
these  matters  his  employer  will  make  aaequate 
provision  that  no  danger  shall  ensue  to  him. 
This  doctrine  has  been  so  frequently  asserted  by 
courts  of  the  highest  character,  that  it  can  hard- 
ly be  considered  as  any  longer  open  to  aerioua 
quecdon.    It  was  sutistantially  aedared  in  the 
recent  case  of  Houghy,  iS.  iZ.  Cb.  100  U.  8.  213 
[Bk.  25,  L.  ed.  6121,  where  we  said  that,  not- 
withstanding a.  railroad  corporation  may  be 
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rntroOed  bjocmiprteDt,  watchful  and  prudent 
dHcdort,  and  care  and  caution  are  exercised  in 
the  wiecfion  of  subordinates  at  the  head  of  the 
Mvenl  hnmdies  of  its  service,  its  obligation 
tfU  remaiDS  to  provide  and  maintain  in  a  suit- 
ibie  eoodftkn  toe  machinery  and  apparatus  to 
tiosed  bj  lis  employ  a;  ana  that  ft  "cannot, 
ta  ranect  to  siich  matters,  interpose  between  it 
■d  the  servant,  who  has  been  mjured  without 
fult  oo  his  part,  the  personal  responsibility  of 
m  igeiit,  wLo,  in  exercising  the  master's  au- 
ttoritf  ,  baa  Tiolated  the  duty  he  owes  as  weU 
to  the  servant  as  to  the  corporation."  In  that 
eve  the  cngiDe  of  the  railroad,  coming  in  con- 
tKt  with  an  animal,  was  thrown  from  the 
aack  over  an  embankment,  whereby  the 
vkifde  fastened  to  the  bofler  was  forced  out, 
ihas  permitdiiff  hot  water  and  steam  to  escape, 
vUcfc  so  acak&d  the  ensineer  as  to  cause  nis 
4ath.  The  eogine  was  thrown  from  the  track 
keesose  the  oow  catcher  or  pilot  was  defective; 
■d  the  whittle  was  forced  out  because  it  was 
■auudy  fastened.  These  defects  were  owing 
to  Ike  acgliceDce  of  the  company's  master  me- 
'  ;aaa  the  foreman  of  the  round  house,  to 
ocmmitted  the  exclusive  manage- 
of  the  motive  power  of  the  company, 
vkk  eootxol  over  all  the  engineers  employeo. 
Is  sa  actkn  by  the  widow  and  child  of  the  de- 
eessed  the  company  set  up  as  it  defense  that  if 
the  aDeged  (Meets  existed,  which  it  denied, 
they  were  owing  to  the  negligence  of  those  serv- 
br  Mfii  fbr  wbldi  the  company  was  not  liable. 
Ike  eoartbdd  that  the  company  was  notther^ 
ky  fionerated  from  liability. 

lo  FUk»  T.  BotUn  and  Albany  B.  R,Ch.dS 
S,  y.  64jL  ft  was  heldby  the  Court  of  Appeals 
rf  5ffw  Tock  that  a  corporation  is  liable  to  an 
lor  negligence  or  want  of  propercare 
of  each  acts  and  duties  as  it  was  Te- 
as master  or  principal,  with- 
to  the  rank  or  title  of  the  agent  hi- 
with  their  performance;  and  tlutt  as  to 
!ta  the  annt  occupies  the  place  of  the 
eorpontioo,  ana  that  the  latter  is  aeemed  to  be 
Meat  aad  oonaequentlv  liable  for  the  manner 
■  vkkfa  tbey  are  penormedL    There  it  ap- 
|Mnd  tlMt  the  aoddent  which  caused  the  in- 
toy  fooiplained  of,  was  in  consequence  of  an 
hrndBdeol  number  of  brakemen  on  the  cars  of 
the  eoBpanr.  The  fact  that  the  company  had 
SB  sfeat,  wbose  business  it  was  to  make  up 
the  tnina.  to  hire  and  jtatbn  Uie  brakemen, 
«d  10  pranare  and  dispatch  the  tnins,  did  not 
idievvb  from  UabOity. 

la  Cbfwnm  v.  BMrotk,  OiiT.Y.  617,itap- 

PMred  that  the  defendants  operated  a  cotton 

aAl  10  the  management  of  wluch  they  gave  no 

pcnoaal  attention*  but  intrusted  it  to  a  general 

aoBt  with  full  power.    In  the  mill  was  an 

arator  oaed  bv  the  empicySi  which  became 

•«  t4  repair  ana  unsafe,  of  which  the  agent 

£ad  aocioe.    Be  neglected  to  have  it  rented, 

sad  aa  rmtplopi  was  injured  1^  its  fall.  The 

'rmn  held  that  the  defendants  were  liable;  that 

the  general  agent  was  not  a  mere  feUow  ser- 

'■■^  but  oocopied  the  place  of  tbeowners,and 

t«t  they  coold  not,  by  delegating  their  au- 

toaaother  and  absenting  Uiemselves, 

fwom  liabfli^  for  the  nonperformance 

ea  tbcnr  they  owed  to  their  emphifSi.  *«As 

*  aaia  the  court,  '*which  a  master  or 

is  bound  sa  such  to  perform  towards 


to 


his  employSs,  if  he  delegater  the  performance 
of  them  to  an  agent,  the  e^mt  occupies  the 
place  of  the  master,  and  the  ^tter  is  deemed 
present  and  liable  for  the  manner  in  which 
they  are  performed." 

In  FuUer  v.  Jetoett,  80  K.  T.40,  an  enghieer 
on  the  Erie  Railway  was  kiUed  by  the  explo- 
sion of  the  boiler  of  a  locomotive,  caused  by 
its  defective  condition.  To  the  action  brou«fht 
by  his  administratrix,  it  was  contended  that 
the  n^ffligence  of  the  mechanics  in  not  keeping 
the  boUer  in  a  safe  condition  was  the  neguP 
gence  of  his  coemphyis  in  the  scorvice  of  ti&e  .^.^. 
company  for  whi<m  it  was  not  responsible.  Bat  [OoOj 
the  court  affirmed  the  principle  of  the  decisions 
already  cited,  and  held  that  an  act  or  du^ 
which  the  master,  as  such,  is  bound  Id  per^ 
form  for  the  saf e^  and  protection  of  his  en^ 
ploySi  cannot  be  ael^;atea  so  as  to  relieve  him 
from  liability  to  a  servant  injured  bv  its  omis- 
sion or  its  negligent  performance,  wnether  the 
nonfeasance  or  misfeasance  be  that  of  a  superior 
or  inferior  offlcer,agent,or  servant,  to  whom  the 
doing  of  the  act  or  theperformance  of  thedu^ 
has  been  committed.  "In  either  case,  in  respect 
to  such  act  or  duty,"  said  the  court,  **  the  ser- 
vant who  undertakes  or  omits  to  perform  it  is 
the  representative  of  the  master  and  not  a  mere 
coservant  with  the  one  who  sustains  the  in- 
jury." Fantear  v.  TiUy  Ibtter  Iron  Min.  Oo. 
99  N.  Y.  868,  decided  the  present  year  by  that 
courtgis  to  the  same  effect. 

In>brd  v.  Fitehbwrg  Railroad.  110  Mass.  341. 
which  was  a  similar  action  for  injuries  caused 
by  the  explosion  of  an  engine  boiler  out  of  re- 
pair, the  same  defense  was  made;  that  the 
want  of  repair  was  owinff  to  the  negligence  of 
a  feUow  servant  in  the  Apartment  of  repairs; 
but  the  court  said  that  "The  agents  who  are 
charged  with  the  duty  of  suppmng  safe  ma- 
chinery are  not,in  the  true  senseof  the  rule  relied 
on,  to  be  regarded  as  fellow  servants  of  those 
who  are  engaged  in  operating  it.  They  are 
charged  with  a  masters  duty  to  his  servant 
They  are  employed  in  distinct  and  independ- 
ent departments  of  service,  and  there  is  no  dif- 
ficult in  distinguishing  them,  even  when  the 
same  person  renders  service  by  turns  in  each, 
as  the  convenience  of  the  employer  may  re- 
quire. In  one  the  master  cannot  escape  tiie 
consequence  of  the  affenf  s  negligence;  if  the 
servant  is  inlured  in  the  other  he  may."  And 
the  court  held  that  there  was  no  error  in  a  re- 
fusal to  instruct  the  Jury  that  the  corporation 
was  not  liable  unless  the  plaintiff  proved  that 
the  president,  directors  or  superintendent,eitber 
personally  knew  or  by  the  exercise  of  reason- 
able care  in  the  performance  of  their  duties 
might  have  known,  of  the  existence  of  the  de- 
fect in  the  engine,  which  caused  the  explosion, 
or  that  the  persons  employed  to  have  charge 
of  the  engine  and  keep  it  in  repair  were  in- 
competent; observing  tnat  "The  question  was 
not  whether  the  officers  named  knew  or  might 
have  known  of  the  defect  or  of  the  incompe- 
tency of  those  who  had  charge  of  the  repairs,  --,--• 
but  whether  the  corporation  m  any  part  of  its  l^o^j 
organization,  by  any  of  its  agents  or  for  want 
of  agents,  failed  to  exercise  due  care  to  pre- 
vent injury  to  the  plaintiff  from  def ecta  in  the 
instrument  furnished  for  his  use." 

In  Shannv  v.  Androscoggin  Milli,  06  Maine, 
420,  the  action  was  by  an  mnfiloyS  a(  the  de. 

7U 


i 


[ 


SnPBRUE  Court  op  the  Ukited  Statxs. 


Ocrr.  Tuu, 


feiiditDta  for  iDjuriea  lo  her  hand  cauaed  \>j  in- 
aufflcient  and  cfefectire  coTeriiiK  to  macbinetr 
ftnd  geaiinKwhich  she  was  employed  to  clean. 
On  tne  trial  the  defendants  contended,  among 
other  thinga,  that  if  the  defective  covering  wm 
owing  to  the  oegligence  of  a  fellow  aervaat 
whose  du^  It  was  to  repair  it,  the;  were  not 
liable.  But  the  court  said,  "that  the  person 
whose  duty  It  was  to  keep  the  machinery  in 
order,  lo  far  aa  that  duty  goes,  waa  not,  in  anv 
legal  BenM,  the  fellow  servant  of  the  plaintin. 
To  provide  machinery  and  keep  It  in  repair, 
and  lo  use  It  for  the  purpose  for  which  it  was 
Intended,  are  very  distinct  matters.  They  are 
not  employments  in  the  aanie  common  bud- 
nesa,  tending  to  the  same  common  result.  The 
one  can  properlj  be  said  to  begin  only 
when  the  ouier  ends.  The  two  persona,  may, 
indeed,  work  under  the  same  master  and  re- 
ceive their  pay  from  the  same  source;  but  this 
Is  not  BUffiaenl.  They  must  be  at  the  time  en- 
gaged in  a  common  pui^ose  or  employed  in  Uie 
same  ^neral  bn^ess.  We  do  not  now  refer  to 
the  dulerent  grades  of  aervices,  aboot  which 
there  is  conalaeiable  conflict  of  opinion,  but  of 
the  different  employment.  In  the  repair  of  the 
machinery  the  servant  represented  the  master  in 
the  performance  of  hia  part  of  the  contract,  and 
therefore,  in  the  language  of  the  instructions, 
his  ne^igence  in  that  respect  is  the  'omission 
of  the  master  or  employer,  in  contemplation  of 
law,*" 

Numerous  decialona  from  other  courts  to  the 
aamepurport  might  be  added.  Bean  v.  O.  <t 
N.  W.KGo.  45  Wis.  477, 481;  Wtdgaood\.  C. 
AS.  W.R.Oo.U.yf\a 4,1%:  Toledo R.R.  Co.t. 
(hnrojf,  68  HI.  561;  Drymala  v.  Thompmm,  36 
Minn.  40.  The  doctrine  laid  down  in  them  is 
specially  applicable  when  the  employer  ia  a 
common  carrier  of  passengers  and  proper^,  and 
ateam  is  the  motive  power,  Inasmucn  as  any 
defect  in  the  tnachloery  may  be  followed  by 
serious  disaster.  The  same  considerationa 
which  render  him  lespouaible  in  auch  cases  for 
the  safe  tranmtortatlon  of  passengers  and  prop- 
erty should  also  impose  upon  him  an  equal  re- 
aponsibility  to  his  tmployU,  so  far  aa  their  aafe^ 
depends  upon  the  character  and  condition  of 
tiie  mochineij  and  appliances  used  in  the  trans- 
portation. Where  the  empkiyi  is  not  guiltv  of 
contributory  ueglixence,  no  IrreaponnbCUty 
should  be  admitted  for  an  In  jury  to  him  caused 
by  the  defective  condition  of  the  machinery  and 
instrumenta  wllh  which  he  is  required  to  work, 
except  it  could  not  have  been  known  or  guard- 
ed ag^nst  by  proper  care  and  vigilance  on  the 
part  of  hia  employer. 

According  to  the  authoritieb  dted  there  can 
be  no  question  as  to  the  liability  of  the  Rail- 
road (ximpany  to  the  plaintiff  for  the  Injuries 
he  austained.  If  no  one  was  appointed  by  the 
Companyto  look  after  the  condition  of  the  cars, 
and  see  uiat  the  machinery  and  appliancea  used 
to  move  and  to  stop  them  were  kept  in  repair 
U)d  In  good  worUng  order,  its  liability  for  the 
injuriee  would  not  be  the  subject  of  contention, 
lu  negligence  in  that  case  would  here  been  in 
the  highest  degree  culpable.  If,  however^  one 
was  appointed  by  It  charged  with  that  duty, 
and  the  injuries  resulted  from  hit  negligence 
In  its  performance,  the  Company  Is  liable.  He 
waa,  so  far  as  that  duty  is  concerned,  the  re- 
pTEMntative  of  the  Company^  bli  ne^^Igence 
7M 


waa  its  negligence,  and  imposed  a  liability  upon 
it,  unlees,  as  contended.  It  was  relieved  Iheie- 
from  Irr  the  statute  of  Dakota.  Section  1180 
of  the  Civil  Code  of  that  Territory  is  in  these 

"CotiK^oyU. — An  employer  ia  not  bound 
to  indemni^  his  emploss  for  looKs  suffered  by 
the  latter  in  consequence  of  the  ordiitarf  tislia 
of  the  business  in  which  be  is  employed,  nor  in 
consequence  of  the  negligence  of  another  peraon 
employed  by  the  same  employer  in  the  same 
general  busmess,  unices  he  hasneKlected  to  use 
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I  not  bound  to  know  whether  a  defect 
coBted  in  the  machinery  and  appliances  not 
within  hifl  yiew,  but  liad  a  right  to  rely  upon 
the  imptied  enga^^ement  of  the  company  that  the 
pipe  was  pro|^y  placed  and  constructed.  It 
was  also  beld  that  me  tinner,  in  performing  his 
ft$n  of  the  work,  was  not  a  fellow  servant  of 
the  deceased;  that  as  his  work  was  done  under 
the  directioo  and  supervision  of  the  superin- 
Indent,  it  was  the  same  as  if  done  by  the 
SDDttintendent  in  person. 

We  do  not  percdve  that  the  provision  of  the 
lizth  section  of  the  Civil  Code  of  Dakota,  that 
in  the  Territory  "There  is  no  common  law  in 
viy  case  where  the  law  is  declared  by  the 
Codes^"  at  all  afTects  the  question  before  us. 
IVre  cannot  be  two  rules  of  law  on  the  same 
sobject  contradicting  each  other.  Therefore, 
where  the  Code  dectares  the  law  thcie  can  be  no 
occssioQ  to  look  further;  but  where  the  Code  is 
dent  the  common  law  prevails.  What  con- 
iCitiites  the  "same  general  business"  is  not  de- 
ined  by  the  Code,  but  may  be  explained  by 
idjudged  cases.  The  declaration,  by  the  Code, 
ef  a  geoerml  rule  which  is  conformable  to  ex- 
law  does  not  prevent  the  courts  from 
to  those  cases  for  explanation,  any 
it  prevents  them  tom  looking  into 
the  dlcdooary  for  the  meaning  of  words. 

Sectioii  1181  of  the  Dakota  Code  expresses 
Che  general  law,  as  we  have  stated  it  to  be,  that 
so  employer  is  responsible  for  injuries  to  his 
■■yf II  jf  't  onnsed  by  nis  own  want  of  ordinary 
eve.  His  setocDon  of  defective  machinery, 
vWch  is  to  be  moved  by  steam  power,  is  of 
faelf  erideooe  of  a  want  of  ordinary  care;  and 
iihywing  H  to  remain  out  of  repair,  when  its 
is  brought  to  his  notice  or  by  propcor 
,  J  might  De  Imown,  is  culpable  negli- 
Hefe,  the  cars  had  been  defective  for 
The  brakes  were  all  worn  out,  and  their 
nwdffinn  bad  been  called  to  the  attention  of  the 
',  who  had  control  of  them  while  in 
tyaid,  and  might  have  been  ascertained,  upon 
inspection,  by  the  officer  or  agent  of  the 
Companj  charged  with  the  duty  of  keeping 
in  roMlr;  yet  nothing  was  aone  to  repair 
bn£es  or  cars.  Under  these  drcum- 
it  cnanol  be  said  that  the  Company  ex- 
^  tbrougb  its  officer  or  acent  charged 
vflh  timt  doty,  ordinary  care  to  seep  the  cars 

condition,  and,  therefore, 
of  this  section.  It  is  bound 
die  plaintiff. 
4  As  to  the  alleged  neeligence  of  the  plaint- 
H  only  n  few  words  need  be  said.  Of  course 
he  was  boond  to  exerdse  care  to  avoid  injuries 
tehjmspff.  If  be  had  known  or  might  have 
by  ordinary  attention  the  condition  of 
fankes  and  cars  when  he  mounted  the  cars, 
tbos  exposed  himself  to  danger  (in  other 
If  be  did  not  use  his  senses  as  men  gen- 
mm  tbein  to  keep  from  harm)  he  cannot 
of  the  inhiry  which  he  suifered.    He 

^CDploTea  in  the  yard  only  one  day 

hcfore  the  hcdaent  occurred;  and  it  does  not 
thml  the  defects  in  the  brakes  or  cars 
brooiebt  to  Ids  notice,  though  there  was 
that  statfments  as  to  their  de* 
faaive  eondttion  were  made  in  his  presence 
sad  haaiing.  He  testifies  that  he  saw  no  de- 
iocs  ia  flttfaer  of  them,  and  was  not  apprised  of 
say.    Thm&deet  In  the  lirakes  was  not  pat- 
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ent  to  the  eye;  it  could  be  known  only  from  an 
attempt  to  set  them,  or  by  Informatlou  from 
others.  He  had  a  right  therefore  to  assume, 
without  such  information,  Uiat  they  were  in  a 
condition  in  which  it  was  safe  to  mount  the 
cars  to  set  them  wiien  ordered  by  iht  yard 
master. 
It  was  contended  in  the  court  below  that  the 

Elaintiff  might  have  inferred,  from  the  manner 
1  which  the  cars  were  attached,  that  there  was 
a  defect  in  them.  The  manner  of  their  attach- 
ment showed  nothing  as  to  the  condition  of  the 
brakes;  and  the  court  left  the  question  of  his 
negligence  to  the  Jury.  It  instructed  them 
that  if,  from  the  unusiiial  appearance  of  the  car 
upon  which  he  was  engaged  (as,  for  instance, 
its  being  attached  to  the  next  car  by  chains),  or 
if,  from  any  statements  of  the  yara  master  or 
car  repairer,  he  had  reason  to  Mlieve  that  the 
car  in  question  was  defective  or  had  been  bro- 
ken, he  was  bound  to  take  care  not  to  expose  [6561 
his  person  to  inluries  which  a  broken  and  de- 
fective car  might  cause;  and,  further,  that  if 
they  found  from  the  evidence  that  the  Com- 
pany was  guilty  of  negligence  in  not  providing 
proper  and  safe  machmery  and  appliances,  in 
consequence  of  which  neglect  the  Injury  was 
received;  still,  if  he  failed  to  exercise  that  pru- 
dence, care  and  caution  which  prudent  men, 
under  similar  circumstances,  would  ordinarily 
exercise,  and  he  thereby  contributed  approx- 
imately to  the  injury,  he  was  not  entitled  to  re- 
cover. 

The  terdict  of  the  jury,  upon  the$e  irutrueUom 
and  othen  of  the  same  pcneral  purport,  neg<y 
tived  any  imputation  of  negligence  on  hie  pari. 

We  eee,  therrfore,  no  error  on  the  trial,  and  the 
Judgment  below  muet  be  afpfrmed.    Bo  ordered, 

Tmeoopj.   Test: 

James  H.  MoKenney,  Olerk,  Sup.  Court,  U.  B. 

Mr.  Juetiee  HarlaA  concurring: 

I  concur  in  the  opinion  jvst  delivered  by  Mr.     [6661 
Juetiee  Field,  and  will  add  a  few  suggestions 
in  support  of  the  conclusion  reachecTby  the 
court. 

It  is  contended  on  behalf  of  the  Railroad 
Company  that  if  it  used  ordinary  care  in  the 
tdeetion  of  the  employS  to  whose  negligence  the 
plaintifrs  injuries  are  attributed,  it  is  protected 
from  liabili^  by  section  1180  of  the  Dakota 
Code,  even  if  such  culpable  employe  had  su- 
pper or  controlling  authority  over  the  injured 
employs,  and  even  if  the  injuries  were  caused  by 
the  defective  condition  of  the  appliances  and 
machinery  provided  by  the  Company  through 
its  agents  for  the  use  of  the  emplhyS  so  injured. 
For,  it  is  argued,  the  words  "the  same  general 
business,"  in  that  section,  embrace  every  oranch 
or  department  of  the  common  employer's  busi- 
ness, and  no  distinction  Is  therem  made  be- 
tween employSe  in  respect  of  grades  or  the  na- 
ture of  the  {MLrticular  service  rendered  by  them. 
Even  if  that  were  admitted  to  be  a  proper  con- 
struction of  section  1180,  standing  by  itself, the 
inquiry  still  arises  as  to  the  object  of  section 
1181,  which  declares  that  the  employer  "must 
in  all  eaees  indemnify  his  emjloyi  for  losses 
cftused  by  the/<w7n^#  want  of  ordinary  care." 
The  latter  section  was  plainly  intended  to  cover 
cases  not  provided  for  in  the  preceding  section. 
If  one  section  applies  to  corporations,  the  other  ;  0S7  ] 
equally  applies  to  them.  The  two  sections 
must  be  construed  together.  And  so  construed 
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It  is  manifest  that  while  the  statute  estab- 
lishes the  rale  that  the  employer  is  DOt  hound 
to  hidemDify  his  erwfiayi  "for  losses  suilered  hj 
the  latter  in  consequence  of  the  ordinary  risks 
of  the  budness  in  which  he  is  employed,  nor  in 
consequeuiie  of  the  negligence  of  another  per- 
son, employed  br  the  same  employer  in  the 
same  general  business,"  it  also,  with  equal  dis- 
tinctness, declares  two  exceptions  to  that  rule: 

1.  Where  the  employer  has  n^lected  to  use 
ordinary  care  in  the  selection  of  the  emphyS 
whose  negligence  caused  the  losses  in  question. 

2.  Where  the  losses  were  caused  by  the  em- 
ployer's own  want  of  ordinary  care.  The  latp 
ter  exception  is  as  explicitly  declared  as  is  the 
former,  and  cannot  be  ignored  or  nullified  by 
construction. 

What  case  is  more  distinctly  within  section 
1181  than  one  where  a  railroad  company  fails 
to  appoint  some  one  to  provide  and  maintain 
madunery  and  appliances  safe  and  suitable  for 
use  by  its  empUn/et,  or  where  its  agent  or  em- 
ploye, appointea  to  that  duty,  does  not  exer- 
cise ordinary  care  in  its  discharge?  Such  an 
agent  or  empiloyS  is,  of  necessity,  the  represen- 
tative of  the  corporation,  and  his  want  of  or- 
dinary care  in  respect  of  such  matters  is  negli- 
gence upon  the  part  of  the  corporation  itself. 
It  cannot,  in  reference  to  those  matters,  what- 
ever it  may  be  permitted  to  do  in  reference  to 
other  matters  connected  with  its  busineag,  "in- 
terpose between  it  and  the  servant  who  has 
be^  injured,  without  fault  ou  bis  part,  the 
personal  responsibili^  of  an  affent"  That  is 
clearly  shown  in  the  opinion  of  the  court  Be- 
tween an  agent,  charged  with  the  performance 
of  the  company's  du^  to  provide  and  maintain 
safe  and  Stable  appliances  and  machinery, 
and  the  empHoyU  who  use  them,  the  relation  of 
fellow  servants  does  not  exist.  The  want  of 
ordinary  care  upon  his  part  is,  fai  the  laneuage 
of  section  1181  and  according  to  the  weignt  of 
Judicial  authority,  a  want  of  ordinary  care  upon 
the  part  of  the  corporation  itself.  This  case, 
therefore,  comes  within  that  section. 

Ttueoopy.   Test: 

James  H.  MoKenney,  CHerk,  Sop.  Oomt,  U.  B. 

Mr,  JvMtiee  Blatehford»  dissentinj^ : 

Mr,  Jtutiee  Bradley*  Mr,  Jtuitee  Hat- 
thews,  Mr.  Juitice  €hray  and  myself  are  un- 
able to  concur  in  the  Judgment  of  the  court  in 
thiscase. 

The  CivU  Code  of  Dakota,  sections  6  and 
2129,  provides  as  follows: 

"  Sec  6.  In  this  Territory  there  is  no  com- 
mon law  in  any  case  where  the  law  is  declared 
by  the  CJodes.*'^ 

"  Sec.  2129.  The  rule  of  the  common  law, 
that  statutes  in  derogation  thereof  are  to  be 
strictly  construed,  has  no  application  to  this 
Code.  This  Code  establishes  the  law  of  this 
Territory  respecting  the  subjects  to  which  it 
relates;  and  its  provisions  are  to  be  liberally 
construed,  with  a  view  to  effect  its  objects  and 
to  OTomote  Justice." 

The  rules  of  the  common  law  are,  therefore, 
not  applicable  in  Dakota,  in  any  case  where 
tiie  statute  law  is  dedared  in  the  Civil  Code  on 
the  subject;  and  that  statute  law  is  not  to  be 
construed  strictly  but  liberally,  with  a  view  to 
effect  its  objects  and  to  promote  Justice. 

Now,  what  is  the  statute  law  of  Dakota  on 
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the  subject  involved  in  this  case?  It  is  found 
in  sections  1129, 1180  and  1181  of  the  Offl 
Code  as  follows: 

"  Sec.  1129.  An  employer  must  indemnify  his 
emplaui,  except  as  presarJbed  in  the  next  sec- 
tion, for  an  that  he  necessarily  expends  <Nr  loses 
in  direct  consequence  of  the  disdiarge  of  his 
duties  as  such,  or  of  his  obedience  to  the  direc- 
tions of  the  employer,  even  though  unlawful, 
unless  the  emvlayS,  at  the  time  of  obeying  todi 
directions,  believed  them  to  be  unlawfoL 

Sec.  1180.  An  employer  is  not  bound  to  in- 
demnify his  employe  tor  losses  suffered  by  the 
latter  in  consequence  of  the  ordinary  risks  of 
the  business  hi  which  he  Is  empkyed,  nor  in 
consequence  of  thenegligenoe  of  am^her  persoo 
employed  by  the  same  employer  in  the  same 
general  busmess,  unless  he  has  neglected  to  use 
ordina^  care  in  the  seleofcion  of  the  culpable 
employi 

Sec.  1181.  An  employer  must^  fai  all  cases, 
indemnify  his  Aiiplfw^  for  losses  caused  by  the 
former's  want  of  ordinary  care." 

These  provisions  are  very  dear.  The  lan- 
guage used  in  section  1180,  ''another  persoo  ^ 
employed  by  the  same  employer  in  the  same 
general  bumeas,"  indicates  that,  in  the  view.of 
the  three  sections  of  the  Code  in  questioQ,  a 
eoempUwS  is  another  person  employed  with  Uie 
employs  by  the  same  employer,  in  the  same 
general  business.  Therefore,  wherever  the  word 
"'  employs  "  isused  in  any  one  of  the  three  sec- 
tions, it  means  a  perscm  who  may  be  sudi  a  00- 
emj^loyS. 

By  section  1129,  the  Railroad  Company  is  not 
bound  to  indemnify  Herbert,  exocfyt  ss  pre- 
scribed in  section  1180.  for  what  he  necesssiilj 
expended  or  lost  by  dlsdiarging  the  duty  m 
dia,  in  reference  to  the  frei^t  cars.    What  is 

grescribed  in  section  1180  is  this:  the  Companj 
I  not  bound  to  indemnify  Herbert  for  whst  lie 
so  lost  in  consequence  of  the  negligence  of  his 
eoemploySiin  the  same  seneral  busmess,  unless 
the  Company  neglected  ordinary  care  in  Uie 
selection  of  sudi  eoemjphySs,    No  want  of  care 
in  such  selection  is  alleged,  and  the  actSoo  is 
sought  to  be  maintained  and  the  verdict  for  the 
plamtiff  may  have  been  rendered,  not  on  tlie 
neglect  of  the  corporstioD  itsdf  to  provide  and 
mflntain  suitable  cars,  brakes,  draw  bars  and 
bumpers,  but  on  the  ne^ect  of  inferior  empjewim 
of  the  Corporation  to  keep  them  in  repair.  This 
fe  dearly  shown  by  the  refusal  of  theoomt  to 
instruct  the  lury.  as  requested  by  the  defendant, 
that  the  plamtin  could  not  recover  by  *'  ressoti 
of  any  acts  of  negligence  on  the  pan  of  an  j 
other  persons  employed  by  the  defendant  in  tM 
same  general  business  with  theplaintiff,''and 
that  "  this  would  indude  the  yaia  saaster  send 
car  repairer;"  and  by  the  fact  that,  on  the  <x>ci- 
trary,  it  instructed  them  that  **  the  n^gUraice 
of  those  entrusted  by  the  corporation  witti  the 
power  and  duty  of  procuring  or  keeping  in  re> 
pair  such  machinery  Is  in  uw  the  negligenee 
of  the  Corporation.^ 

It  is  sought  to  destroy  the  implieation  of  see^ 
tions  1129  and  1180  to  this  case,  ^  InvcddM  the 
rule  set  forth  in  section  1181,  that "  an  empfoyev 
must,  in  all  cases,  indemnify  his  emploffS  ror 
losses  caused  by  the  fbrmer's  want  of  orainnTy 
care,"  and  by  saying  that,  in  this  case,  th0  Ooo»- 
pany  did  not  exercise  ordinary  caie,  because  tiM 
eoen^l)loyS$  of  Herbert  were  guilfy  of  the  nsf^ 
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face  whidi  canted  Mb  injury.  But  that  is  the 
my  case  pfovkled  for  by  section  1180;  and  the 
domne  of  the  court  cornea  to  this,  in  Dakota: 
tfait  even  tbou^  a  railroad  corporation,  acting 
I7  its  board  of  oirectorB,  exercises  ordinary  care 
k  the  selection  of  its  emphy4$,  and  provides  ade- 
qoste  and  competent  macminery,  outfit  and  ap- 
pBsDoes^  and  prescribes  proper  rules  and  r^gula- 
doM  for  their  use,  and  has  no  knowledge  or  no- 
te of  airf  defects  in  them.and  no  drcumstanoee 
exist  snffldent  to  cham  it  with  such  know- 
ledge or  Dodce,  it  is  gufl^  of  want  of  ordinary 
CDe,  within  section  II8I,  towards  an  employe 
who  is  injured  by  the  negligence  of  his  eoem- 
flofet  in  the  same  general  buriness,  by  the 
■sre  fact  of  the  happenins  of  such  injury 
through  such  ne^isence.  although  section  1180 
dirtiactlT  declares  Uiat,  in  such  a  case,  the  em- 
plojershall  not  be  liable  tb  the  injured  employ^. 
u  is  a  rule  for  the  construction  of  statutory 
pTOfiiioiis,  especially  those  embracea  in  the 
■ae  statute,  tnat  all  must  be  construed  so  that 
iDihallhaye  effect,  if  possible.  There  is  ample 
scope  for  the  application  of  section  1181,  by 
Wting  ft  to  cases  not  embraced  within  sec- 
tta  1180.    Otherwise  no  force  is  giyen  to  seo- 

t^uao. 

The  faflnre  to  give  proper  effect  to  section 
tllO  is  the  more  marked,  because,  with  one 
nrrotioa,  the  only  authorities  cited  hi  the 
gmoo  of  the  cpurt,  to  sustain  its  views,  are 
eves  decided  where  the  common  law  prevails, 
md  noi  where  such  statutory  provisions  as 
those  in  Dakota  exist;  providons  which  de- 
dsre  that  the  common  law  is  abrogated  as  to 
the  sohject  matter  of  the  controversy  in  this  suit 

Sectkms  4.  1960, 1070  and  1971  of  the  Civfl 
Oode  of  Oamomia  are  the  same,  respectively, 
MtBCtioiM  8139,  1129, 1180,  and  1181,  of  the 
Clfil  Oode  of  Dakota.  But  there  is  nothing  in 
thscaeeof  BMmi  V.  Green  Mountain  Odd  Sin- 
HV  A.  07  OaL  80,  dted  in  the  opinion  of  the 
■Bitodly  of  the  court,  which  sancttons  the  view 
^the  jardmaster  or  the  car  repairer  in  tiie 
pnsent  CMewas  not  a  person  employed  "in 
the  same  meral  business  **  with  Herbert,  within 
^  fantng  of  such  astatute. 

OoBsidermg  the  case  to  be  governed  Xgj  the 

Iscsl  stattitc,  we  express  no  opinkm  upon  the 

ystiou  whether  the  instructions  given  to  the 

Jbt  aoootded  with  the  rules  of  the  common  hiw. 
Ciwupy.  Test: 

JsaesH.  MdKsoDej,  Clerk,  Sup.  Court,  U.  8. 


ITBRETT  B.  PRESTON,  Appi.. 

▲LPHEUS  R  MANARD  bt  al. 

1 8.  a  Beporter'S  ed.  SSl-aSiJ 

Ai<ifil  2ats. 

for  an  Improved  hose  carriage,  oer- 

aDd  their  oombtnatton  beioff  old, 

_u  of  the  hose  reel  as  ''a  reel  of  huve 

•flow  the  water  to  past  through  the  hose 

iflTwopfld  thereon,**  Is  not  sufflctent  to 

rNa988.] 
€.me.    Ikdd^  Mar.  1. 18Se. 

A  PPKAI«  trom  the  Circuit  Court  of  the  United 
^   BlaSei  for  the  Konhem  District  of  Illinois^ 
The  cast  Is  stated  I7  the  court 


Mr,  John  W.  Mtinday.  for  the  appellant. 
Metire,   J.  F.  Fsumsworth  ana  C.  M, 

for  the  appell< 


Mr,  Juetlee  Or&y  delivered  the  opinion  of 
the  court: 

This  was  a  bill  in  equity  for  the  infringe- 
ment of  letters  patent  mnted  October  10,  I876. 
and  reissued  February  82, 1882,for  an  improved 
fountain  hose  carriage. 

The  specification  of  the  original  patent,  after 
describing  the  apparatus  as  consisting  of  a 
standard  mounted  upon  an  axle,  to  which  are 
appUed  two  wheels  and  a  foot  so  contrived  that 
when  the  device  rests  upon  the  tripod  formed 
by  the  wheels  and  the  foot  the  stanaard  will  as- 
sume an  upriprht  position  to  serve  as  a  suitable 
fountain  standard ;  and  the  standard,  for  this 
purpose,  having  at  its  upper  end  a  nozzle-hold- 
ing contrivance,  and  at  a  suitable  height  from 
the  groxmd  a  collar  turning  loosely  upon  it,  to 
which  is  affixed  the  spindle  of  the  hose  reel;  a 
set  screw  through  one  of  the  hubs  of  the  reel, 
entering  a  groove  in  the  spindle,  and  serving  to 
hold  the  reel  from  slipping  off,  and  also,  bv  ap- 
plying more  or  less  f  nction,  as  a  means  of  lock- 
ing the  reel  from  tumins;,  or  as  a  brake  to  pre- 
vent its  turning  too  freely;  on  the  face  of  the 
outer  four  arms  of  the  reel,  clasps  which  serve 
as  a  means  not  only  for  holding  the  nozzle, 
when  desired,  but  also  for  holding  the  butt  of 
the  hose  when  it  is  all  reeled  in,  or  an  inter- 
mediate part  when  the  butt  is  connected  with 
the  hydrant;  two  handles  near  the  top  of  the 
standard  to  afford  a  ffrasp  in  wheeling  the  ap- 
paratus about  from  place  to  place,  and  another 
handle  projecting  to  the  rear  from  the  collar, 
to  serve  as  a  hold  for  the  hand  in  shifting  about 
and  adjusting, — ^proceeded  as  follows: 

"In  operation,  the  butt  of  the  hose  may  be 
attachea  to  the  hydrant,  and  the  body  of  the 
hose  being  upon  tne  reel,  the  standard  and  reel 
may  be  meeled  along  to  the  place  desired,  pay* 
ing  out  hose  as  it  goes.  More  or  less  hose  may 
be  thus  paid  out  and,  the  nozzle  being  poised 
to  its  work,  it  may  remain  in  operation  for  a 
time  in  a  fixed  position  or  at  rest;  or  the  appa- 
ratus may  be  moved  about  from  place  to  place 
and  the  hose  taken  up  or  paid  out  to  suit,  while 
the  water  is  playing  as  wdl  as  when  shut  off. 
The  reel  being  supported  at  a  considerable 
height  from  the  ground  renders  it  possible  to 
employ  a  reel  of  a  sufficient  diameter  so  that 
the  water  will  freely  flow  through  the  portion 
of  the  hose  woxmd  thereon.  It  will  be  seen, 
therefore,  that  the  apparatus  mav  be  used  as  a 
lawn  fountain  or  sprinkler,  and  moved  from 
place  to  place  without  touching  the  hose  with 
the  hands,  thus  avoiding  the  dirt  and  wet;  and 
also  that  the  hose  may  be  taken  up  or  paid  out 
from  the  standard  itself  as  it  is  moved  about, 
which  is  a  better  way  than  having  the  standard 
at  one  place  and  the  reel  at  another,  or  than 
having  no  reel,  because  the  work  may  be  all 
attended  to  at  Uie  standard,  and  no  more  hose 
left  on  the  ground  than  is  abeolutely  necessary. 
With  a  view  to  this  method  of  using  the  appa- 
ratus, a  peculiar  feature  of  the  reel  conaists  in 
the  fact  that  the  hoee  is  wound  upon  four  sepa- 
rate points  or  bara.  This,  in  connection  with 
the  large  diameter  of  the  reel,  facilitates  the 
discharge  of  the  water.  To  make  this  clear  it 
is  neoessary  to  understand  that  each  bar  is  liable 
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ftt-WT  Scrrana  COckt  or 

%  HAke  B  dot  upon  Oe  ioBer  side  of  tke  boK. 
Tkii  dent  tke  waiei  pMnog  tbroogh  will 
ttralgbtea  OU;  bat  tlM  riKut  to  itni^ton  Ibe 
dcni  win  ciD«e  •  tendeocj  of  ibe  hoK  to  RK  at 
lUi  point,  ud  bi  tbe  put  of  tbe  boae  between 
tbe  ban  to  Kcnrtvor  bend  towHid  tbe  eoncr 
oftheteeL  Now.ifaMliddniBiiei^tlofed, 
or  ■  red  oompoaed  of  a  large  mmbcr  of  ban, 
tfak  riaifig  and  iccinTing  tendencT  b  redrted  b^ 
tbe  bstemiedtalepoiataoe  ban;  and  cbe  dent  or 
flaft^ifpg  V  comtfeMkn  f**i***  th^  water  **m* 
win  not  ttni^iten  oat.  QrnfflcientlrlooKB- 
fog  ibe  set  «ciew,  Kt tbat it  wlD deartbe groore 
Id  the  ■piudle,  the  rod  mar  be  Ukai  aititclr 
off  bom  the  standard,  ana  the  tatto'  in  raca 
caie  mar  be  naed  ae  a  plain,  recQess  f  oontain 

Hie  flnt  daim  in  the  original  patent  was  as 
fcAowa: 

"1.  Tbe  boM  tEd,  mMmied  upon  a  wheeled 
caRiage,irtiicb  taproTidedwiih  afoot  or  bnce 

bjr  mean*  of  wUoi  it  may  be  ■uatained  i 

niMight  Tertical  poaitioa,  wherebv  tbe  derice 
becttmea  capaMe  of  naeboth  as  a  Doae  carriage 
11^  aa  a  fountain  ttandaxd.  rabatantially  aa 
^•edfled.- 

A  former  salt  fanm^  March  SB.  1380,  bj 
tbe  plaintiff  ugai'*^  th^  defendants,  nnder  the 
original  patimt.  was  heard  npon  pleadings  and 
prMtfs,  and  iHnYif—wl  bj  the  court  on  JaDoair 
V,  1683,  for  want  of  novd^.  On  Jannair  21, 
188i,  the  plaintiff  applied  to  the  Patent  Offloe 
for  a  re-isHH,  which  was  granted  on  Febniarj 
SS,  1S82,  with  a  apedflcaoiw  tBcxcUr  Uke  that 
Id  the  original  patent,  bat  with  different  claima, 
tbe  fint  Mtd  oolf  msiteiial  one  of  which  was  in 
then  wOTds: 

"1.  The  combined  hose  carriage  and  fountain 
atandard,  ^Twriaritig  io  the  combination  of  the 
following  ekoKnls,  tIz:  b  wheeled  carriage, 
prOTidea  with  a  foot  or  brace,  by  means  of 
which  it  may  ha  sostained  in  an  upright  verti- 
cal podtlOQ,  a  nozzle-holding  device  and  a  reel 
of  large  diameter,  to  allow  the  water  to  flow 
through  theboae  when  partially  wound  thereon, 
■abstaolially  as  spedfled. " 

The  present  UU  was  filed  April  13, 1B83.  By 
the  erioence  taken  In  tbe  cause.  It  appeared 
that  a  fouDttdn  standard  and  hose  reel,  mounted 
npon  a  wheeled  carriage,  provided  with  a  foot 
or  btKC«  to  sustain  it  in  an  upright  poei'^on.ar'* 
with  a  nozzle  holder,  were  known  ind  used 
oomblnatlon  with  each  otber  bofcre  tbe  plaiot- 
UTs  alleged  Invention.  This  bfH  also  was  dis- 
missed, and  tbe  plaintilT  appealed  to  this  court. 

It  la  unnecessary  to  consider  tbe  difference 
between  tbe  rlaim  in  the  reissue  and  tbe  claim 
In  tbe  original  patent,  because,  assuming  tbe 
reissue  uoi  to  be  invalidated  thereby,  yet  It  sets 
forth  DO  patentable  Invention. 

Tbe  hose  reel,  tbe  standard,  the  brft:.e,  the 
Dozzle  holdo',  and  their  use  In  combination  be- 
ing all  old,  the  description  of  tbe  bose  reel.  In 
tbe  speciflcatioD  and  claim,  as  "a  reel  ol  large 
diameter,  lo  allow  tbe  water  to  pa»  t^JOU^ 
Uie  bose  wben  partlaUy  wound thereoa,'  bnot 
mfflcient  to  sustain  the  patent. 

Tbe  requisite  diameter  of  the  reel  and  its  pro- 
portion to  tbe  size  of  the  hoae  are  not  defined  in 
the  apecificatlon  but  are  left  to  be  ascertained 
by  experiment  or  from  general  knowledge.  If 
the  patentee  had  discovered  anything  new  in  the 
die  or  proportions  of  the  reel,  requisite  to  allow 
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fccorer  981,644.81  and  Interest,  for  moDeyi 
3aid  hy  them,  as  they  aUeged,  in  executing  the 
uftkn  of  the  defendant  for  the  purchase  in 
May,  1888,  of  certain  lots  of  pork  and  lard  in 
the  Ezchaoge  of  the  Chica^  board  of  trade,  to 
be  ddiTered  in  the  following  August  The  pe- 
titioD  amred  that  the  pldntiffs  were  oommiB- 
tioQ  merdiants  and  members  of  said  board  of 
irsde;  that  the  transactions  out  of  which  the 
suit  arose  were  governed  by  the  rules  of  the 
board;  and  that  the  defendcmt  had  knowledge 
of  said  rules. 

The  petition  then  averred,  as  a  Ijirst  cause  of 
•ctSoD.  that  on  Hay  19, 1888,  the  plaintiffs  pur- 
chased, on  the  order  of  defendant  and  as  his 
broken  and  agents  and  for  his  account,  1,000 
barrels  of  po»  and  1,000  tierces  of  lard,  to  be 
delrfered  in  August  next,  on  such  day  as  the 
vendor  mi^t  elect  That  on  August  1, 1888, 
the  property  was  tendered  and  payment  de- 
aaaded  of  the  plaintifb;  and,  in  accordance 
with  the  defendant's  instructions  and  the  terms 
sad  oooditions  of  their  agency,  the  plaintiffs 
PBoeived  the  pork  and  lard  and  paid  therefor 
158,553.84,  the  {nice  thereof,  and  f56  for  inspeo- 
tioo  charges  thereon;  all  which  the  plaintiffs 
were  bound  and  compelled  to  do  by  the  terms  of 
the  contract  and  the  rules  and  regulations  of  the 
board  of  trade,  wldch  constituted  a  part  of  the 
ooQtnct  of  agency  between  the  pardes,  and  of 
the  contract  of  purchase;  that  on  the  same  day 
aotice  was  given  to  the  defendant  that  the  pork 
sad  lard  had  been  received  and  paid  for;  that 
he  faQed  to  give  directions  for  the  disposition  of 
te  pimerty,  and  failed  to  pay  therefor,  and 
pkuaiUM  thcaneupon  sold  the  same  in  the  ex- 
cbance  of  the  board  of  trade  and  accordixig  to 
Its  nuea,  and  received  therefor  and  credited  to 
Iht  acooont  of  the  defendant  $42,615.97;  that 
tktj  had  previoualy  received  from  the  def end- 
Mt  oo  that  account  the  sum  of  $6,681.66;  and 
that  the  balance  due  from  him  and  unpaid  on 
tceooBt  of  that  transaction  was  $9,861.71,  with 
bftoest  from  the  date  of  sale. 

9br  a  second  cause  of  action  the  plaintiffs  set 
s»  friTmartiops  in  all  respects  similar  to  those 
auegcd  in  the  first,  namely:  their  purchase  on 
May  28,  1888,  for  defendant,  on  his  order,  of 
1.000  barrels  of  pork  and  2,000  tierces  of  lard, 
deiivefahle  in  August  following;  the  delivery 
of  the  pvodooe  on  August  1st  and  the  payment 
thesdor  bj  the  plaintiffs;  its  subsequent  sale  by 
thoaatakiaB  of  $21,882.60.  By  a  third  count 
the  pl^ntlfls  claimed  $450  for  conmiissions  in 
mad  transactioiis. 

The  petition  then  averred  that  there  was  due 
ti>  ihe  phdn tiffs  from  the  defendant,  by  reason  of 
ifar  premiaes.  the  sum  already  stated,  for  which 
ftpv  dananded  Judgment 

The  defendant,  in  an  amended  answer, 
■ferred  that  the  plaintiffs  were  engaged  in 
esrryfng  on  for  themselves  and  others  gambling 
rrsMarnnni  in  pork,  lard  and  other  com- 
landhisa  on  the  Chicago  board  of  trade;  that, 
Mof  solicited  by  the  plaintiffs  and  being  de- 
ihoaahimflelf  to  gamble  and  speculate  on  the 
prices  ot  pork  and  lard,  he  engaged  with  the 
f*-'**'**  in  such  gambling  transactions;  that  on 
Jfar  19, 1888.  he  directed  the  phiintiffs  to  deal 
far  hin  in  pork  and  lard  options  to  the  amoxmts 
ipertted  in  the  plaintiffs'  petition;  that  the 
yiaiatilb  did,  on  or  about  the  19th  of  May, 
fauo  contracts  in  their  own  name. 
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but,  as  they  now  claim,  upon  account  of  this 
defendant,  with  certain  named  persons  and 
Arms,  to  wit.  Q.  C.  Eldridge  <ft  Company  and 
others;  that  they  did  not  contract  for  tne  actual 
delivery  of  any  pork  or  lard  whatever,  but  the 
pretended  purchases  were  mere  options;  and 
that  it  was  the  understanding  of  all  the  parties 
to  said  transactions  that  no  pork  or  lard  &ould 
be  delivered  on  the  contracts,  and  that  the  same 
should  be  settled  upon  the  differences  between 
the  conthuit  and  the  market  price. 

The  answer  further  averred  that  soon  after 
the  making  of  the  contracts  the  plaintiffs  dis- 
posed of  the  same  for  their  own  benefit,  con- 
verted the  proceeds  to  their  own  use  and  re- 
leased the  parties  with  whom  they  bad  made 
said  contracts;  and  that  at  no  time  after  Jirne 
16,  1888,  did  the  plaintiffs  hold  any  contracts  [674] 
whatever  for  the  account  of  defendant,  but 
falsely  reported  to  him  that  they  were  carrying 
said  contracts  for  his  benefit,  and  required  tiim 
from  time  to  time  to  pay,  and  he  did  pay.  into 
their  hands  large  sums  of  money,  amounting 
in  the  aggr^te,  with  a  balance  already  in 
their  hands  due  to  the  defendant,  to  $19,895; 
and  that  in  the  latter  part  of  June,  1888,  the 
defendant  gave  the  plaintiffs  notice  that  he 
would  no  longer  participate  in  said  gambling 
transactions  and  that  he  repudiated  the  same 
The  answer  also  denied  that  an^  i>ork  or  lard 
was  actually  delivered  to  the  plaintiffs  on  said 
contracts  or  that  they  paid  any  money  thereon 
for  account  of  defendant,  ana  pleaded  in  bar 
the  statute  of  the  State  of  Illinois,  which  de- 
clares option  contracts  to  be  illegal  and  void. 

By  way  of  counterclaim  the  defendant,  in 
his  answer,  demanded  judgment  against  the 
plaintiffs  for  his  said  advances,  amounting  in 
all  to  $19,895,  and  averred  that  this  money 
was  paid  by  him  to  the  plaintiffs  to  promote 
and  carry  on  said  gambling  transactions;  that 
said  transactions,  beine  the  purchase  of  option 
contracts,  were  forbidaon  by  the  Statute  of  U- 
linois,  and  were  illeeal  and  void;  that  the  said 
sum  was  so  lost  by  the  defendant  to  the  plaint- 
iffs in  the  said  gambling  transactions  and  op- 
tion contracts  as  set  forth.  The  reply  of  the 
plaintiffs  put  in  issue  the  new  matter  set  up  in 
the  answer  and  counterclaim  of  the  defendant 

The  issues  made  bv  the  pleadings  were  tried 
by  a  Jury.  The  billot  exceptions  states  that  the 
plaintiffs  first  offered  in  evidence  section  6  of 
Rule  26  of  the  Chicago  board  of  trade,  which 
was  as  follows: 

"  In  case  any  member  of  the  association,  act- 
ing as  a  commission  merchant,  shall  have  made 
purchases  or  sales  by  order  and  for  account  of 
another  whether  the  party  for  whom  any  such 
purchase  or  sale  was  made  shall  be  a  member  of 
the  board  of  trade  or  otherwise,  and  it  shall 
subsequently  appear  that  such  trades  may  be 
offset  and  settlea  by  other  trades  made  by  said 
commission  merchant  he  shall  be  deemed  au- 
thorized to  make  such  offset  and  settlement, 
and  to  substitute  some  person  or  persons  for 
the  one  from  or  to  whom  he  may  have  pur- 
chased or  sold  the  property  originally;  Provtded, 
That  in  case  of  such  substitution  the  member 
or  firm  making  the  same  shall  be  held  to  guaran- 
ty to  his  or  their  principal  the  ultimate  fulfill-  [676] 
ment  of  all  Uie  contracts  made  for  account  of 
such  principal  which  have  been  so  transferred, 
and  shall  be  held  liable  to  such  principal  for 
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Ibw  latlialooiitliigeii^  would  leaye  the  parties 
in  tbe  rftoatkm  that  they  haye  placed  theinaelyes 
Ib;  mad  no  recoTeiy  could  be  had  bj  either 
jlafntiffi  or  defendant  But  if  you  should  be 
of  opinion  that,  although  the  defendant  enters 
tnlDed  the  opinion  that  it  was  a  gambling  trans- 
n,  the  plaintifb  did  not  paradpate In  that 
of  the  question,  but  contempliOed  and  in- 
)d  an  actual  purchase  and  an  actual  sale, 
x»tnct  would  be  binding  between  the  par- 
it  win  become  your  diSy  to  go  furuier 
make  an  additional  finding. 
««Aasnming  that  this  contract  was  valid  and 
caforciUe,  thie  defendant  savs  that  he  is  not 
bonnd,  for  the  reason  that  arter  the  purchases 
woe  made  by  these  plaintifb  as  hisagents,  and 
Cor  bis  account,  they  canceled  the  contracts  and 
rdeagcd  the  vendors  therefrom,  and  that  th^ 
did  tbat  without  authority  from  him  and  with- 
out his  knowledge  or  his  subseguent  ratiflca- 
cioQ.  Upon  that  state  of  facts,  if  found  to  be 
tioe,  the  plaintiffs  could  not  recover  anything: 
tfaaa  caneeDatSon  of  the  contracts  and  reusue  of 
the  Yvndors  would  have  absolved  the  defendant 
from  any  obligation  to  pay  the  plaintifb  for  the 
Mtipcitj  80  purchased  bv  them  for  his  account. 
But  the  i^aintiffB  in  reply  say  that  the  board  of 
trade  has  certain  rules  imd  re«:ulations  which 
the  oomt  baspermitted  to  be  offered  in  evidence 
to  JDO,  and  that  under  uid  in  accordance  with 
rolea  they  had  a  right  to  cancel  these  con- 
and  substitute  others  in  place  of  them; 
thcae  rules  were  known  to  and  understood 
hf  tibe  defendant  and  that  he,  with  that  know- 
ladiee,  aoguiesoedin  the  cancellation  of  the  con- 
aod  the  alleged  substitution  of  others  in 
c  place  of  those  canceled. 
**ror  pieseni  purposes  and  without  ezpress- 
opinkm  upon  this  proposition,  the  court 
you  that  vou  may,  for  the  purposes  of 
amiime  that  the  dJafendant  dig  know 
did  ooosent  that  these  plaintifb  mi^t  act 
tbe  0th  section  of  the  28th  Rule,  and 
0Qch  knowledge  and  acquiescence  of  his 
"  die  plaintifb  to  cancel  the  first  con- 
and  substttute  others  in  their  place.  But 
instructs  yon  that,  assuming  plaintifb' 
n  in  this  regard  to  be  true  and  assum- 
thflt  the  plaintifb  themselves  have  told  the 
ifSOi  fa  this  case,  there  has  been  no  valid  sub- 
ai  other  contracts  for  those  that  were 
and  tiiat  tiie  plaintifb  cannot,  there- 
for that  reason,  upon  their  own  testi- 
,  reoover  anything  in  this  action, 
joa  find  upon  that  ouestion  the  original 
i  to  have  been  valid,  and  that  tbe  de- 
ls ezcosed  or  absolved  from  liability 
ci  this  attempted  substitiUion,  which 
coQit  faMtnictsyou  was  not  made  in  accord- 
with  said  rule,  then  and  in  that  case  the 
win  be  entitled  to  recover  upon  his 

a  against  the  plaintifb,  for  all  the 

wbleb  be  advanced  in  pursuance  of  these 


To  tbe  lam  two  paragraphs  of  the  charge  the 


farj  returned  a  verdict  in  fiivor  of  the 
Bat»  and  against  tbe  plaintifb  upon  the 
d  action  set  forth  in  their  petition,  and 
of  tbe  defendant  andag^dnst  the  plaint- 
tbe  counterclaim  set  forth  indefend- 
for  tbe  sum  of  1083,082.48.  In  ac- 
with  tbe  verdict  the  court  rendered 
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ludffment  To  reverse  that  Judgment  the  plaint- 
ifb nave  broufi^t  this  writ  of  error. 

Hmn.  Charles  C.  Boim«y  and  Fraaola 
J*  Win^t  for  plaintifb  in  error. 

Mmri.  Stevenaon  Burke  and  William 
B.  Saaderst  for  defendant  in  error. 

Mr,  Juitiee  Woods  delivered  the  opinion  of     [^^1 
the  court: 

It  is  not  disputed  that  if  the  transactions  out 
of  which  this  suit  arose  were  of  the  character 
described  in  the  counterclaim  and  testimony  of 
the  defendant,  they  fell  under  the  btti  of  sec- 
tion 180  of  chapter  88  of  the  Revised  Statutes 
of  Illinois  of  1885,  page  406,  which  was  in  force 
when  the  transactions  took  place.  That  sec- 
tion, so  far  as  applicable  to  tlus  case,  was  as  fol- 
lows: "Whoever  contracts  to  have  or  sive  to 
himself  or  another  the  option  to  sell  or  ouy  at 
a  future  time  any  min  or  other  commodity, 
*  *  *  shaU  be  fined  not  less  than  $10  nor  more 
than  $1,000,  or  confined  in  the  county  Jail  not 
exceeding  one  vear,  or  both;  and  all  contracts 
made  in  violation  of  this  section  shall  be  con- 
sidered gamblinr  contracts  and  shall  be  void."     ,^g^g.^ 

The  errors  assigned  by  the  plaintifb  relate  ex-     i*oO J 
duslvely  to  the  charge  of  the  oourt  and  the 
rendering  of  judgment  is  accordance  with  the 
verdict  ox  the  jury. 

The  first  complaint  made  against  the  charffe 
is  that  the  court  withdrew  from  the  jury  ue 
question  of  fact  whether  the  plaintifb  had  or 
had  not  complied  wiUi  the  rulesof  tlie  board  of 
trade  in  reference  to  the  substitution  of  other 
contracts  for  those  made  by  them  for  the  de- 
fendant, and  whidi  they  subsequenUy  offset 
and  setUed,  and  charged  the  jurv  that  certain 
substitutions  of  contracts  alleged  oy  the  plaint- 
iffs to  have  been  made  by  them  were  not  as 
matter  of  law  made  in  accordance  with  the  rules 
(tf  the  board  of  trade. 

We  think  there  was  no  error  in  the  charge  of 
the  court  complained  of .  The  rule  of  the  board 
of  trade  upon  this  subject  (§  6,  Rule  2<n  pro- 
vides that  where  purrtinsew  or  sales  shaU  have 
been  made  by  a  comndssion  merchant,  a  mem- 
ber of  the  bcMtfd,  by  order  or  for  account  of  an- 
other person,  and  it  shall  subsequenUy  appear 
that  such  "trades"  may  be  offset  and  settled  by 
other  "trades"  made  bv  the  same  conuniasion 
merchant,  he  shall  be  ''authorized  to  make  such 
ofbetand  setUement  and  to  substitute  some 
person  or  persons  for  the  one  from  or  to  whom 
he  may  have  purchased  or  sold  the  property 
or^dnaUy." 

The  meaning  of  this  rule  is  plain,  namely: 
that  when  a  commission  merchant,  having  maoe 
a  contract  for  his  principal  with  a  third  per^ 
son,  assumes  to  ofbet  or  cancel  the  contract,  he 
shall  substitute  therefor  another  equivalent  con- 
tract with  some  other  person  who  snail  be  bound 
to  his  principal  for  its  performance. 

It  is  well  settled  as  a  general  rule  that  a  writ- 
ten contract  made  by  a  factor  in  his  own  name, 
for  the  purchase  or  sale  of  ffoods  for  his  princi- 
pal, will  bind  the  principal;  and  he  may  sue 
and  be  sued  thereon  exactly  as  if  he  were 
named  in  it,  for  it  is  treated  as  the  contract  of 
the^rindpal  as  well  as  of  the  agent  Hipgint 
V.  Amior,  8  M.  d;  W.  884:  lFanimy<em  v.  Knoo^ 
7CuBh.871;  IWiOtfr v. iVfsdsfya^ 8 HilL 78; 
Fifrd  V.  WilUami,  21  How.  887  [&  U.  8.  bk.  16, 
L.ed.80]. 
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The  role  of  the  board  of  tntde  prortded, 
hM  been  wen,  that  wbere  tbe  commission  mer- 
dMnt  hu  (ubfltitiited  one  contnct  for  another 
be  ahkll  EtunDtr  (o  hla  piindpel  the  perfote- 
enoe  of  uie  mbadtated  oontnct 

It  foUowa  (hat  npon  tbe  orirliul  contracts 
lUMle  by  tbe  plalnnlb  for  the  defendant,  the 
latter,  npon  tbeir  breach,  had  a  rlKht  of  action 
agaljDat  tbe  putlea  with  whom  the  contracts 
were  mad&  Tbepurposeoftherule  was,  there- 
fore, plain,  Damelf :  to  provide  that  when  con- 
tract! were  canceled  andothensuba'.truted,  the 
commlsdon  merchant,  as  well  aa  the  par^ 
bound  in  the  aubetituted  contract  to  sell  or  bn;, 
should  be  liable  to  tbe  other  party  for  its  pei^ 
fonnance.  The  rnle,  therefore,  does  not  au- 
thorize the  commission  merchant  to  release  the 
;  to  tbe  original  contract  unless  he  pro- 
3  some  one  else  to  assume  tbe  obligation ;  or, 
aa  the  rule  states  It,  "substitute  aome  person  or 
penons  for  the  one  from  or  to  whom  he  mav 
have  purchaeed  or  sold  tbe  property  originBlly. 

The  only  evidence  In  the  case  in  regard  to 
tbe  cancellation  of  the  original  contracts  made 
by  tbe  plalnlifTs  for  the  defendant  and  tbe  sub- 
entution  of  other  contracts  was  tbe  testimony 
of  the  plalntiffi  themaelvea.  They  do  not  con- 
tradict each  other,  and  there  is  no  contradic- 
tion or  impeachment  of  their  testimony  on  this 
point  in  the  record.  These  witnesses  make  It 
clear  that,  after  tbe  contractsmade  by  them  for 
the  defendant  bad  been  otCaet  against  others 
and  thereby  oanceled,  no  other  contracts  were 
substituted  in  tbeir  place  which  the  defendant 
could  have  enforced.  In  fact  there  was  no  sub- 
stitution. No  contracts  were  designated  to  take 
the  place  of  those  canceled.  All  that  the  plaint 
iSa  say  on  this  point  Is  that  It  was  their  pur- 
pose to  apply  the  flnt  produce  delivered  in  Au- 
gust on  contracts  of  sale,  first  to  the  oldettcon- 
tract  of  purcbasei  andlt  was  uncertain  on  what 
contract  the  flnt  delivery  would  be  made  UDtH 
the  delivMy  acttially  look  place.    If  tbere  was 


that  the  construction  pot  a 
enit  court  was  correct  V 
rule  could  have  been  diScx 
case,  as  shown  by  the  test 
plaintifls  had  been  emplm 


d  ones  it  was  only  la  tbe  tneotal  operstloiu 
the  plaintiffa,  to  which  no  outward  expres- 
sion whatever  was  given.    TheplalntUfssdmit 


any  subMltatkui  of  oU^  contracts  for  the  o 

"  '     olaintiffs.  ..  

In  tbeir  evidence  mat  after  the  original  c__ 
tracts  made  for  tbe  defendant  were  oflset  and 
released  they  alone  were  bound  to  the  defend- 
ant, and  that  there  were  no  other  penons 
agBJnst  whom  the  defendant  could  have  main- 
tuned  an  action.  It  Is  plain  therefore,  that 
npon  tbeir  own  showing  the  plainUfis  did  not 
make  the  substitution  required  by  section  S  of 
rule  20  of  tbe  board  of  tiade. 

The  facts  of  the  case  being  shown  and  not 
disputed,  the  question  whether  there  bad  been 
a  valid  substitution  of  contracts  under  the  rule 
referred  to  was  a  question  of  law.  It  depended 
on  tbe  constructloo  of  tbe  rule,  which  It  was  tbe 


. i.4M]; 

Wall.  128  [M  U.  8.  bit.  21,  L.  ed.  589]. 

Wben,  therefore,  the  circuit  court  said  to  the 
Jury  that,  assuming  that  the  plaintiifs  them- 
selves have  told  tlte  truth  In  this  case,  there  bag 
been  DO  valid  substitution  of  oibei  contricisfor 
wise  that  were  canceled.  It  was  merely  ipply- 
Ing  the  rule  of  the  board  of  trade,  as  it  construed 
It.  to  the  plalotifb'  own  version  of  the  facta. 
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to  dimin  bis  tolt  ifithout  the  defendant's  con- 
pent:  Witmett  ▼.  F(nt  Congreg<Ui<mal  Ohwreh, 
14  Ohio  St.  81;  and  it  must  state  facts  recog- 
Bixed  Xxj  courts  of  htw  or  equity  as  constituting 
a  craK  rd  action.  EiU  y.  Butler,  6  Ohio  St. 
S07.  If  a  {daintiff  dismiss  his  action  against  the 
dffrndant,  or  fail  to  appear,  that  wOl  not  pre- 
vent the  (kfendant  from  prosecutine  the  coun- 
fierriaim  set  up  in  the  suit  to  final  Judirment 
tgainst  tlie  plaintiff.  Code  of  Procedure,^  878. 
The  court  may  at  any  time  hefore  the  final 
snhmiHioii  of  tlie  cause  allow  a  coxmterclaim 
Kt  up  iD  the  answer  to  be  withdrawn,  and  on 
■odoB  of  either  partr  an  action  on  the  same 
than  be  docketed  and  proceeded  in  as  in  like 
CM  after  process  serreo.    Code  of  Procedure, 

The  defendant's  counterclaim  is,  therefore,  to 
fee  tested  by  the  same  rule  as  if  it  had  been  the 
haoB  of  an  independent  action,  and  the  question 
is  wfacthier.  under  any  circumstances,  the  de- 
CeBdant  should  have  been  allowed,  upon  the 
pleadings  and  eridence,  to  recover  a  Judgment 
thcreoo.  The  instruction  of  the  court  now 
uader  review  directed  the  jury,  if  they  found 
tkcoricinal  contract  to  have  been  valid,  but  the 
ictoidant  not  liable  thereon  because  the  substi- 
mtioa  was  not  made  as  required  by  the  rules  of 
Ac  board  of  trade,  that  the  defeniiant  was  en- 
!lUed  to  recover  the  money  advanced  by  him  to 
plaintifls.  The  verdict  of  the  Jury  for  the 
on  his  counterclaim  must  have  been 
a  finding  that  the  original  contracts 
>TaHd  and  not  gambling  contracts;  andUie 
is,  therefore,  whether  the  instruction 
and  if  not,  whether  the  erroi*  was 
tbe  verdict  of  the  Juir. 

the  diarge  objected  to  was  enona- 
action  of  the  defendant,  as  an 
kt  suit,  it  is  dear,  could  not  have  been 
Hto  case,  as  stated  by  himself  in 
and  counterclaim,  was  that  the 
advanced  by  him  to  cany  on  a 
'  transaction ;  that  with  bis  concurrence 
so  advanced  was  used  in  such  gamb- 
and  that,  by  the  statutes  of 
the  contracts  were  made,  they 
gaming  contracts  and  declared 
flnealaad  void,  and  the  making  of  them  a  crim- 
B.  The  counterclaim  thus  stated  was 
by  the  testimony  of  the  defendant 
upon  the  trial.  There  was  no 
nHsois  to  authorize  the  recovery  of 
paid  on  soch  contracts.  The  cross  ac- 
of  the  defendfmt,  stated  in  bis 
supported  by  hi*  own  deposition. 
on  which  anv  recovery  could  be 
jtfrautfrwvT.  ToUr,  11  Wheat  258  [25  U. 
&  bk.  C»  L.  ed.  4681;  Brawn  v.  Tarkington,  3 
WalL  S77.  and  DaMMon  T.  LanUr,  4  Wall.  447 
I  71  U.  8.  bk.  18.  L.  ed.  255,  8771;  Ha- 
.  Ihms,  12  WdL  842  [79  U.  S.  bk.  20, 
490}.  The  court  was  bound  to  take  Ju- 
'  the  fbct  that  the  dealings  recited 
vera  forbidden  bylaw,  and 
shookl  have  directed  a  verdict 
tbe  defendant  thereon.  Oteanyan  v. 
108  U.  S.  261  [Bk.  26,  L.  ed. 
If  tba  defendant  had  withdrawn  his 
and  dodLcted  it  as  s  separate  suit 
tba  pUtttifls.  as  permitted  to  do  t^  the 
Is  Bceda  no  discuMion  to  show  that  his 
i  aort  have  failed.    His  rights  are  not 

1M  r.  & 
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changed  by  the  fact  that  the  two  causes  go  on 
pari  peuiUf  and  are  tried  at  the  same  time.  We 
do  not  see  on  what  ground  a  party,  who  says  in 
his  pleading  that  the  money  which  he  seeks  to 
recover  was  paid  out  for  the  accomplishment  of 
a  purpose  made  an  offense  by  the  law,  and  who 
testifies  and  insists  to  the  end  of  his  suJt  that  the 
contract  on  which  he  advanced  his  money  was 
illegal,  criminal  and  void,  can  recover  it  bock  in 
a  court  whose  duty  it  is  to  give  effect  to  the  law 
which  the  party  admits  he  intended  to  violate. 

In  the  present  case  the  plaintifi^  alleged  and 
insisted  that  their  transactions  with  the  defend- 
ant were  carried  on  with  no  unlawful  purpose. 
On  the  other  hand,  the  defendant  allegea  and 
insisted  that  in  the  same  transactions  he  in- 
tended to  violate  the  law.  We  see  no  reason 
why  in  such  a  case  the  plaintiffs  might  not,  if 
they  had  not  canceled  the  contracts,  recover  the 
money  paid  by  them  for  the  defendant,  while 
at  the  some  time  the  defendant  could  not  recover 
the  money  advanced  to  the  plaintiffs  for  what 
he  intended  to  be  an  unlawful  purpose. 

In  Eolman  v.  John^tm,  Cowper,  842,  it  was 
said  by  Lord  Mansfield  that  "  The  objection 
that  a  contract  is  immoral  or  illegal,  as  between 

Slaintiff  and  defendant,  sounds  at  all  times  very 
1  in  the  mouth  of  the  defendant  It  is  not  for 
his  sake  that  the  objection  is  ever  allowed;  but 
it  is  founded  on  general  principles  of  policy, 
which  the  defendant  has  the  advantage  of,  con- 
trary to  the  real  justice  as  between  hSn  and  the 
plaintiff,  bv  acddent,  if  I  may  flov  so.  The 
principle  of  public  policy  is  this:  JS&  dolo  malo 
rum  oritur  actio.  No  court  will  lend  its  aid  to 
a  man  who  founds  his  cause  of  action  upon  an 
immoral  or  fllegal  act  If  from  the  plaintiff's 
own  stating,  or  otherwise,  the  cause  of  action 
appear  to  taise  ex  turpi  eauM,  or  the  transgres- 
sion of  a  positive  law  of  the  country,  then  the 
court  says  he  has  no  right  to  be  assisted.  It  is 
upon  tmit  ground  the  court  goes,  not  for  the 
flake  of  the  defendant,  biit  because  they  will  not 
lend  thdr  aid  to  such  a  plaintiff.  So  if  the  de- 
fendant and  the  plaintiff  were  to  change  sides 
and  the  defendant  were  to  brine  his  action 
against  the  plaintiff,  the  latter  would  then  have 
the  advantage  of  it,  for  when  both  are  equally 
in  fault,  Ibttor  ett  conditio  drfendentie." 

If,  therefore,  the  defendant  intended  to  em- 
bark his  money  in  an  illegal  and  criminal  ven- 
ture, we  do  not  see  how  his  case  is  helped  by  the 
fact  that  the  purpose  of  the  plaintiffs  was  to  in- 
vest the  money  so  advanced  in  what  they  under- 
stood to  be  a  lawful  and  innocent  transaction. 
The  paragraphs  of  the  charge  of  tlie  court 
excepted  to  amoimted  in  substance  to  this:  that 
if  the  plaintiffs,  in  making  the  contracts  for  the 
defen(hint,  contemplated  and  intended  an  ac- 
tual purchase  and  an  actual  sale,  but  tbe  de- 
fendant did  not,  but  on  the  contrary  meant  to 
engage  in  a  gambling  venture,  the  contract 
would,  nevertheless,  be  bindingon  both  parties; 
and  if  tbe  plaintiffs  canceled  the  contracts,  the 
defendant,  notwithstanding  his  intention  to  vi- 
olate the  law*,  could  recover  from  the  plaintiffs 
the  money  advanced  by  him  to  carry  out  his 
unlawful  piupose.  We  think  this  charge  was 
erroneous.  Upon  the  case  made  by  his  counter- 
claim, the  defendant  was  not  entitled  to  recover; 
and  the  fact  that  the  plaintiffs  were  innocent  of 
any  unlawful  purpose  did  not  inure  to  the  ben- 
efit of  the  defendant,  who  confessed  that  the 
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temflrcMid,  flztures  and  appurtenances  "from 
tinflow  for  tan  years  after  the  completion 
of  said  loady"  did  not  rdiere  the  old  corpora- 
tion from  taxation  before  the  road  was  com- 
_  pieled:  and  therefore  gave  Judgment  for  the 
^  piainffIT,  without  determining  whether  the  new 
cBivmatioil  had  succeeded  to  the  rights  of  the 
qid  oaia  in  this  respect    84  La.  Ann.  964. 

A  writ  oif  enor  was  sued  out  hr  the  def end- 
sit,  and  allowed  by  the  (Mtf  Ju$Uoe  of  that 
eool,  because  there  was  drawn  in  question  the 
vafidiiy  of  a  statute  of  or  an  authority  exeroiBed 
tbe  Slate,  on  the  ground  of  its  being  re- 
it  to  the  Constmition  of  the  United 
aa  impairing  the  obligation  of  contracts, 
tbe  dedson  was  in  favor  of  its  validly. 
in  dtfitrimtninjg  whether  a  statute  of  a  State 
bqiain  the  obt&ation  of  a  contract,  this  court 
deubckas  most  decide  for  itself  the  existence 
mA  elfoct  of  the  original  contract,  although  in 
te  Conn  of  a  statnt^  as  well  as  whether  ite  ob- 
intloo  has  been  impdred.  LouiwiXU  AN,  R 
if  (*.▼.  FlMlmm,  109  U.  8.  844,  266,  d(P7  fBk. 
r,L.fld.888.  92e],and  cases  dted;  TFr^AJr  y. 
JM«»101  nA791,794  [Bk.  86,  L.  ed.  921, 922]. 
Bm  tba  oonetroction  siven  l^  the  Supreme 
Onort  of  Loaiaiana  to  ue  contract  relied  on  in 

accords  not  onhr  with  ito  own 

in  the  earlier  case  of  Baton  Rauffe 

T.  EirUand,  88  La.  Ann.  622,  but 

principles  often  afOrmed  l^  this  court 

In  dM  leading  case  of  Pratidmoe  Bank  y. 

4PM.814  [29  U.  8.  bk.  7,  L.  ed.  989], 


CUtf"  JmtUa  ManJian,  speaking  of  a  partial 
of  the  power  of  taxatf<«i  bjr  a  Stete  in  a 
to  a  oonx>rati<m,  said;  ''That  the  tax- 


is of  Yital  importance,  that  it  is 
to  the  existence  of  gOYemment,  are 
i  wbidh  It  cannot  be  necessary  to  reaffirm." 
"  Aa  &e  n^ole  communis  is  interested  in  re- 
it  undiminished,  that  commimity  has  a 


iMa  to  faMbt  tibiuitaaiMndonment  ou^t  not 
latepnnmned  ina  case  in  whidi  the  deliber- 
of  the  State  to  abandon  it  does  not 
**  We  must  look  for  the  exemption  in 
of  the  instrument;  and  if  we  do 
¥l  Qiere,  it  would  be  gohig  Yeiy  far  to 
it  by  ooostruction.''    4  Pet  661--668  [29 
XT.  iLhfc.  %  L.  ed.  965,  966]. 
In  JViiddMa,  §te.  B.  R.  Cb.  y.  ltd.  10 
r.  rm  pn^Ts.  bk.  18,  L.  ed.  461],  Ohitf 
Tisneraald:  '' This  court  on  seVeraloc- 
bna  Mid  that  the  taxing  power  of  a 
presumed  to  be  relfiiquished,  un- 
intentton  to  relinqukh  is  declared  in 
anamhiguous  terma."    loL  898  [Id, 


aobaejmenf  decisions,  the  same  rule 
itrlctfy  upheld  and  constantly  reaf - 
in  mnaj  Yanety  of  expression.    It  has 
ttat  '*ydgier  the  r^t  of  taxation 
JSbtet  power  of  soYereignty  will  be 
by  lUs  court  to  haYe  been  surrendered, 
I  oQCb  surrender  is  expressed  in  terms  too 
to  be  mistaken;*  that  exemption  from  tax- 
^  sfconM  nererbe  assumedf  unices  the  Ian- 
is  too  dear  to  admit  of  doubt;"  that 
can  be  taken  against  the  State  by, 
or  inference;  the  surrender,  when 
be  shown  by  dear,  unambigu- 
wiiich  win  admit  d  no  reason- 
consittcnt  with  the  resenra- 


tM1L& 


tion  of  the  power;  if  a  doubt  arise  as  to  tbe 
intent  of  the  Ledslature,  that  doubt  must  be 
solYcd  in  faYor  (3  the  Stete:"  that  a  State  "can- 
not by  ambiguous  language  be  depriYcd  of  this 
highest  attribute  of  soYer^snty;"  that  any  con- 
tract of  exemption  "  is  to  be  rigidly  scrutinized, 
and  ncYcr  pennitted  to  extend  either  in  scope 
or  duration,  beyond  what  the  terms  of  the  con- 
cession dearly  reouire;"  and  that  such  ex- 
emptions are  r^garaed  "  as  in  derogation  of  tbe 
soYcreign  authority  and  of  common  riffht  and 
therefore  not  to  be  extended  beyond  the  exact 
and  express  requirement  of  the  grants,  con- 
strued ttrietiami  Jurii."  Jefenon  Branch 
Bank  y.  SkeOp,  1  Black,  486.  446.  and  Oilman 
Y.  ShOoygan,  2  Black,  610,  618 166  and  67  U. 
S.  bk.  17,  li.  ed.  178, 178, 806, 807J;  Delaufare  R 
R  Taos,  18  Wall.  206,  226,  226  [86  U.  S.  bk. 
21,  L.  ed.  8^  8941;  Hoge  y.  B.  R  Co,  99  U. 
S.  848,  866  (Bk.  26,  L.  ed.  808,  8041;  arnth- 
wttem  R  R  y.  Wright,  [ante,  626];  Brie 
B.  Oo.  Y.  Pa,  21  Wall.  M  499  ^8  U.  S. 
bk.  22,  L.  ed.  696,  698];  Memphis  Gae  Light 
Oo.  Y.  SheOnf  Oo.  Taxing  Diet,  109  U.  S^  898, 
401  rak.  27,  L.  ed.  976, 977]:  TuckerY.  Fergu^ 
eonM  Wall.  627,  676  [89  U.  S.  bk.  22,  L.  ed. 
806,  816];  Weet  Wieconein  Bailway  Oo,  y. 
Bupenfiton,9B  U.  S.  696,  697  [Bk.  28,  L.  ed. 
814,  8iq;  kemphie  d  Little  BockB.  R  Oo,  y. 
BaiWoad  Oomre,  112  U.  S.  609,  617,  618  [Bk. 
28,  L.  ed.  887. 840]. 

It  is  argued  in  support  of  this  writ  of  error 
that  as  the  exemption  uom  taxation  of  the  cap- 
ital stock  was  unqualified  and  perpetual  and 
began  at  the  YerY  moment  of  the  creation  of 
the  Corporation,  ine  further  exemption  ot  the 
railroad  and  ite  appurtenances,  conferred  in  the 
same  section,  was  intended  to  begin  at  the  same 
moment,  al^ough  limited  in  duration  to  ten 
years  after  the  completion  of  the  road ;  and 
that  the  Legislature,  while  exempting  the  rail- 
road from  taxation  for  ten  years  after  ito  com- 
pletion, could  not  haYe  intended  to  subject  it 
to  taxation  before  ito  completion  and  while  ite 
eaminffs  were  little  or  notning. 

On  the  other  hand,  it  is  argued  that  the  con- 
sideration of  the  exemption  from  taxation,  as 
of  all  the  franchises  ana  priYileges  granted  by 
the  State  to  the  Corporation,  was  the  under- 
taking of  the  Cc^poration  to  prosecute  to  com- 
pletion withba  a  reasonable  time  the  work  of 
bhilding  the  whole  railroad  from  the  Mississip- 
pi to  the  Texas  Une:  that  one  reason  for  defining 
the  exemption  of  the  railroad  and  ito  appurte- 
nances from  taxation  as  "  for  ten  years  after  the 
completion  of  said  road,"  without  induding 
any  time  before  ite  completion,  was  to  secure  a 
pronnvt  execution  of  the  work,  and  to  preYent 
the  Corpon^on  from  defeating  the  prindpal 
object  6t  the  grant,  and  prolonging  ito  own 
immunity  from  taxation,  by  postponin|f  or 
omitting  the  completion  of  a  portion  of  the 
road;  and  that  the  State  had  noYer  allowed  a 
simUar  exemption  to  take  place,  except  after  a 
railroad  had  oeen  entirely  finished;  and  this  ar- 
gument is  supported  bY  the  opinions  of  the  Su- 
Sreme  Court  of  LouisCana  in  Btate  y.  Morgam, 
B  La.  Ann.  482,  ^1,  and  in  the  case  at  bar, 
84  La.  Ann.  964,  968. 

Each  of  these  argumento  resto  too  much  on 
inference  and  conjecture  to  afford  a  safe  ground 
of  decision,  where  the  words  of  the  statute 
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In  their  natural  and  their  legal  me 
word*  "  for  leo  yean  aftw  the  com 
Mid  road"  M  dlstiactly  esdnde  the 
ceding  the  compleUoD  of  the  rood,  a 
succeeding  the  ten  jeara  after  its  o 
If  the  Le^Blature  had  intended  to  Ui 
only  and  not  the  beginnlnc  of  the  e 
its  purpose  could  have  been  easily 
by  nying  "until"  instead  of  "foi 
read  "until  ten  jean  after  the  oo 
leaving  the  eiemption  lo  bepn  In 
upon  ine  granting  of  the  charter. 

To  holJtljal  the  words  of  eieinpt 
It  used  by  the  Legislature  include  tl 
lore  the  completion  of  the  road  wou 
■ '   n  what  la  not  tc  "" 


the  lengusRC  of  the  contract;  toprei 
tention  wbich  the  Legislature  nas 
rested  in  clear  and  unmistakable  Uir 
render  the  Inning  power,  and  to  go 
uniform  current  of  the  decisions  of 
upon  the  subject,  as  shown  by  tbe  c 

Tlic  omissinn  of  the  taxing  offi< 
Stule  in  previous  yenrs  to  assess  th! 
ciinnot  control  the  duty  Imposed  b^ 
theirsucccssors,  orthepowerof  thel 
or  the  legal  construction  of  the  stai 
which  the  exemption  is  cinlmcd. 

In  the  case  of  Morijan  v.  La,  9 
[Bk.  23,  L.  ed.  860],  affirming  the . 
38  La.  Ann.  482,  neither  this  court  ) 
preme  Court  of  Louisiana  expreswc 
Ion  upon  the  question  now  liefore  1 
botb  courts  held  Uutt  tbe  sale  of  t 
In  that  caae  lutving  taken  place  befi 
sage  of  the  Statute  of  18T7,  what 
were  Gonfencd  fay  a  BimiUr  clause  of 
had  not  passed  to  the  puichasen. 

Judgment  aJJWmtd. 


Mr.  Juttice  Field,  dlssentliip 
I  nm  obliged  to  dissent  from  th« 
in  this  case.  J  agree  with  the  mBj< 
court  in  all  that  is  said  in  the  opinio 
construction  of  statutes  which  are 
eotempl  from  the  taiine  power  of 

Eroperly  within  its  jurisdiction.  IS 
.  B  reasonable  donbt  as  to  their  ce 
whether  or  not  they  create  the  exi 
should  be  solved  in  favor  of  the  i 
here  it  docs  not  seem  to  me  there  i 
such  doubt.  The  statute  in  questii 
that  the  capital  stock  of  tbe  Comp 
be  exempt  from  taxation:  and  Its 
urea,  workshops,  warehouses,  vehicl 
portation  and  other  appurtenaucei 
exempt  from  taxation  for  ten  yeai 
conipIetioQ  of  said  road  within  the  S 
exemption  was  desiened  to  aid  thi 
was.  therefore,  rouen  more  needed 
construction  than  when  completed 
like  a  perversion  of  the  purpose  of 
to  hiila  that  it  intended  to  impede 
den  the  progress  of  the  desired  wo 
lieve  it  of  the  burden  only  when  fin 
enterprise  is  to  be  nursed,  accordinf 
jority  ■>f  the  court,  not  in  its  Id 
when  successfully  cairied  out  and 
support. 

m 
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iTBB  HnnKs  Co.  Kfl-tM 

Bnt  experience  bad  ahami  Out  botliot  Umm 
lues  of  mineral  deposits  mledt  be  (oiuid 
tbln  Ibc  same  eairej  of  ■upenfclalare*;  and 
:tloi)  2888  ntakea  Bpeciflc  prorWoQ  for  sncb 
Me.  Tbere  was  no  difflcnltj  Id  caae  of  a  po- 
rt fora  lodeorvelD,  for  thii  oeceaaarfl^  must 
dude  both  the  nirf  ace  by  wUcb  It  was  meaa- 
ad  and  the  Tein  beneath  It  Bat  In  the  caae 
aplaoer  mine  whose  depodU  were  inper- 
'-  there  might  be  under  it  a  vein  of  far 
value  tlian  the  twenty  acrea  of  surface 

A.  man  cognizant  fd  the  existence  of  mich  a 
b  who  could,  If  he  established  hia  ri^t  to  It 
a  lode,  aecureonlyallmltedpartof  it,If  he 
lUd  cover  It  with  a  placer  claim,  wotild  there- 

Increase  the  quantity  of  thia  tcId  over  what 
could  get  by  maldog  B  lode  claim.  In  doubk 
a  UQQUDt;  and  in  tome  cases,  ngnlated  br 
ite  or  local  mining  laws,  he  might  qwAiapui 
Congress  aiao  had  to  deal  with  Uw  poasf- 
itj  that  a  vein  mi{^t  be  discovered  under 
B  surface  of  a  placer  claim  after  the  claimant 
d  receiTed  Ids  patent. 

What  Congress  did  and  intended  to  do  in  the 
esence  of  these  soggestiona  is,  we  think,  very 
liin.    It  made  provigion  for  three  distinct 

1.  When  Uie  applicant  for  a  placer  patent  la 
the  time  in  possession  of  a  vein  or  lode  In- 
ided  within  the  boundaries  of  hla  placer 
dm,  he  shall  state  that  fact;  and  on  payment 
the  sum  required  for  a  Tein  claim  uui  twen- 
■flve  feet  on  each  ride  of  it,  at  $6  per  acre, 
d  ta.OO  for  the  ren)ainder<dtheplac«rdaim, 
I  patent  shall  cover  both. 
t.  It  enacts  that  where  do  such  vein  or  lode 
known  to  exist  at  the  time  the  patent  is  ap- 
ied  for.  the  patent  for  a  placer  ddm  shall 
rry  all  valuable  mineral  and  other  deooaits 
ilch  may  be  found  within  the  bounaariea 

B.  Bnt  in  case  where  the  applicant  for  the 
wer  patent  la  not  In  posKBSion  of  such  lode 
vein  Wlthita  the  bonndarles  of  his  claim,  but 
Dh  a  vein  Is  kaoan  to  e^tt,  and  It  Is  not  refer- 
1  to  or  mentioned  In  the  claim  or  patent,  then 
)  opplka^an  thaO  bt  eonttnud  a*  a  earuiv- 
e  deHaratim  that  tht  daimant  <>f  tA«  plaMr 
'i»t\a»w>TigMto  tht peMeuwn^ the tiin  or 

It  ii  this  latter  class  of  cases  to  which  the  cms 
[ore  OS  belongs. 

[t  may  not  be  easy  to  define  the  worda"itnM»n 
mM''^  hi  thia  Ad  Whether  this  knowledge 
ist  be  traced  to  the  applicant  for  the  patent, 
whether  It  Is  suffldent  that  It  was  ganerally 
own,  and  what  kind  of  evidence  la  neos*- 
7  to  prove  this  knowledge,  we  need  not  here 
luire.  It  ts  perhaps  better  that  these  quea- 
ns ahould  bo  decided  as  they  arise.  They  do 
t  arise  hen,  because  the  court  took  all  this 
id  of  evidence  bom  the  Jury  on  the  ground 
It  dsf  aidants  were  treepesMra. 
it  said.  In  the  clurge,  not  only  waa  there 
klence  that  the  vein  waa  known  to  exist  whsa 
I  application  was  made  by  Wdls  and  Hoyer, 
t  uat  thag  knew  it,  and  uat  one  ot  the  par- 
In  interest,  Stevens,  knew  it  and  pcocnred 


NOTES 


rNITED  STATES  REPORTS. 


OXVI  UNITED  STATES. 


:  U.  8.  I-T.  29  I^  53S,  HANLET  v.  DONOOHUn. 
Bdcmeat  by  State  court  entitled  to  sune  credit  1b  attar  State* 
where  rendered,  and  prove*  Itself,  pp.  S,  6. 

ipproved  In  WlBcoosln  t.  Pelicui  Ins.  Oo^  127  D.  S.  282,  81  L. 
.  8  EL  Ct  137,  boldlos  Federal  Supreme  Court  baa  not  ortglnal 
ladletlon  of  action  bj  State  on  Judgment  recovered  against  for 
a  corporation;  Merritt  v.  American  Steel-Barge  Co.,  7S  Fed.  818, 
U-  S.  App.  127,  boldluK  Federal  court  can  review  Judgment  to 
ermine  wtiether  full  force  has  been  givra  to  Judgment  at  alBtsr 
,te;  Tonrlgny  t.  Honle,  88  Me.  40&,  34  Aa  158,  holding  record 
foTdgn  Judgment  aufflclent  to  sustain  action  of  debt;  Hentdon 
Viek.  18  Tex.  Civ.  App.  680,  tt  &  W.  803,  applying  rule  to  for. 
a  Judgment  of  lotiacy;  Renaod  v.  Abbott.  11«  D.  S.  287,  28  L. 
:.  6  S.  Ct.  1187,  Holt  T.  Jobnson,  CO  Ho.  App.  377.  Orlggs  v. 
;ker.  87  Wla  817.  68  N.  W.  898.  an  enforcing  Jodgment  <rf  as- 
er  State. 

Hstlogalahad  to  Grippen  v.  Lalghton.  60  N.  H.  648,  44  AtL  Ml, 
ding  statnterr  remedy  given  by  one  State  against  stockholdeis. 

enforceable  In  anotber;  McCreery  v.  Davis,  44  B.  O.  211,  61  Am. 

Bcp.  806,  22&I1184,2SL.B.A.601,  boldlng  foreign  dlvorcs 
er  pnbUsbed  sommons.  not  binding. 

radgmants. —  Iicgtalatnre  may  validate  Joint  Judgment,  deCectlva 
pooaurrlca.  against  the  one  duly  ■erred;  It  Is  than  enforceable 
twbera,  p.  8. 

ntad  IB  BeoBod  v.  Abbott,  IIS  D.  &  380.  28  L.  083.  6  &■  Ot  118^ 
tlytng  mle  and  raforclng  Judgment;  Allnnt  v.  Lascastcr,  76  Fed. 
:.  holding  court  may  proceed  to  trial  wltbout  dafeudanls  oat 
▼ed.  tmder  Federal  statute. 


101  D.  B.  1-7  NoteB  on  U.  S.  Reporta. 

Erldano^ —  Fy>relgii  laws  are  facta  amd  most  be  pravt 
mppliea  betweeD  States  of  tbe  Union,  p.  4. 

ApproTed  In  Sammls  t.  WlKbtman,  31  Fla.  80,  12  So.  fil 
to  notice  law  of  sister  State  In  action  oa  Judgment  obta 
Obattanooga  R.  R.  t.  Jackson,  86  Oa.  082,  13  S.  B.  110,  1 
tUnonr  of  attorneys  of  another  State  admlsstble  to  prore 
Graven  t.  Bates,  etc.,  Co..  96  Oa.  80,  28  B.  EL  208,  refnsli 
interest  laws  of  anotber  State. 

Judgments  of  Bliter  State  differ  from  foreign  Jndgme 
tbe?  are  not  re-esamlnable  on  merits,  nor  tm|>eacliable 
p.  4. 

Approved  In  Garrett  t,  Bcenlg,  68  Fed.  60,  87  D.  S.  A 
Simmons  v.  Sanl.  138  U.  S.  4C9,  Si  L.  1062,  11  9.  Ot  V 
fnslng  to  set  aside  grant  of  letters  of  adn^nlatratloB  I 
aoottaer  State  having  Jnrledlctlon;  Hilton  v.  Guyot,  ISO 
40  L.  115.  16  S.  OL  151.  reversing  S.  a.  42  Fed.  2S6.  bole 
Jndgmmt  not  lmpea<^abl«  for  admission  of  testlmonr 
oatb;  Kansas  City,  etc..  R.  Go.  r.  Morgan,  76  Fed.  435,  41 
1,  holding  State  Judgment  not  open  to  collateral  attack 
Hambleton  v.  Glenn,  72  Md.  S48,  20  AtL  120.  Mooney  t. 
Mass.  4n,  36  N.  B.  484.  and  Ambler  v.  Wbii^le,  ISO  m  : 
8t  Rep.  212.  28  N.  B.  845.  aU  holdloK  plea  of  frand  not 
In  action  on  Jndgtoent  of  Blst«r  State;  Mntnal  F.  Ins.  O 
tnre  Go..  108  Mich.  172.  62  Am.  St  ReiJ.  604.  60  N.  W. 
B.  A.  606.  and  n.,  tiolding  Judgments  conclusive  U>  com 
State. 

DlarUngQlahed  In  McCreery  v.  Davis,  44  8.  0.  212.  61  A 
806.  22  S.  B.  1S4,  2S  L.  R.  A.  661,  boldlng  foreign  dl' 
published  summons,  not  bIndlDf. 

Jodpnenta. —  If  necessary,  in  enforcing  sister  State'i 
to  ascftrtaln  Its  effect  there,  Its  law  must  be  proved,  p.  B. 

Approved  In  Rosenthal  Ml'JinfltT  Go.  t.  Lennox,  — 
App.  — ,  CO  S.  W.  401.  retuslDg  to  notice  law  of  asotta 
fectlng  JndgmenU;  Osbom  v.  Blackburn,  78  Wis.  211, 
Rep.  402.  47  N.  W.  17B,  10  L.  B.  A.  068,  applying  nil«  t 
replevin  bond  given  in  actlcm  In  another  8tat& 

Bvidenoe. —  Federal  courts  notice  all  State  laws  ezee 
to  State  conrt;  then,  only  local  law,  p.  6l 

Approved  In  Renaud  v.  Abbott.  116  U.  S.  2SS.  29  L.  fl 
1107,  on  vrrit  of  errw  to  State  court,  taking  nodce  at 
other  State  when  such  Is  taken  by  State  conrt;  Bnntlti 
trin.  146  n.  6.  678,  36  L.  IISI,  18  S.  OL  232,  and  Gbl(»«o 
■V.  Wiggins  Ferry  Co..  110  D.  8.  623,  30  L.  522.  7  8.  C 
refusing  to  notice  law  of  anotber  State  not  noticed  in  I 
National  Bank  v.  Francklyn,  120  U.  S.  761,  30  L.  827,  7 
holding  State  statute  need  not  be  proved  In  Federal  suit 
vtockholder'B  liablUtr;  Uverpool  Steam  Go.  v.  PhvUx  L 


I  Hotel  on  D.  8.  KepcKtB.  116  Q.  a  8-21 

U.  «.  44  S2  L.  7S8,  S  B.  Ot  47S,  r^mlns  to  DoUce  Utr  <rf  Orent 
Britmln  aliiat  Declaiatlon  of  Independence;  XJoyd  v.  Hatthem, 
IK  tr.  a.  227,  39  L.  180,  13  S.  Ot  72,  refnsinc  to  notice  ^ect  of  In- 
•olTMit  Iftw  of  another  State  not  imtved  tn  State  court;  Mill9  t. 
Oi«en.  150  U.  &  607,  40  L.  295.  IS  B.  Ot  134,  F^denl  coart  nottclnc 
da7  of  electtoa  of  memben  at  leglilatnre,  Iti  elttlnse,  acta,  etp.; 
LoTM  ▼.  Aimer,  57  Fed.  164,  «  U.  S.  Apv.  648,  Federal  coort  noticing 
■tatntaa  of  StalMi  In  fcree  before  adc^tlon  of  United  States  Oon- 
WJtDtton;  L'Bngte  v.  Gates,  74  Fed.  S14,  Federal  court  noticing  at- 
tmeliment  Uwe  of  5tat«  outside  Its  district 

JndcBunta. —  In  action  on  Judgmfnt  of  alatar  Stat^  allegation  at 
Ita  ralldl^.  ks  to  one  defendant,  la  of  fact,  p.  T. 

Mstlngniahed  In  Darldow  t.  PeonsyWaola  R.  Co.,  SB  Fed.  944, 
holding  aOegittlaii  of  effect  at  State  law  not  admitted  b7  demtirrer 
la  Fedend  intL 

U<  D.  S.  8-10,  S»  U  0B7,  BBIDOBWATBR  IBON  Oa  T.  US8- 
BBBQBR. 

Ooiporatlana. —  Unrecorded  stock  transfer  la  ralld  agalnM  attacb- 
Uig  creditor  <nith  notice,  p.  10. 

Approved  In  Bangor  Hlectrlc-Ugbt,  ete.,  Oo.  t.  Boblnoon,  52  Fed. 
SSL  boidtng  ownecsblp  of  Indoned  atock  oartUlcato  not  depilTeA 
bj  Its  tbeft  and  transfer  to  bona  flde  puTchaaer;  Tomblar  t.  Ice 
Oo^  17  Tez.  GiT.  App.  601,  4S  B.  W.  807,  boldtai«  mi^latcred  ta- 
donee  of  stock  certiBcate  protected  ag^tnat  attachtnent  1^  creditor 
of  Indoraer.    See  note  la  67  Am.  8t  Sep.  802. 


IM  TT.  B.  11-12,  28  L.  D30;  HARTBL  T 

StatntM. —  iDterpretatlon  of  non-technical  irohle  Is  wItUn  JoM- 
elal  knoirledge,  and.  tber^oTO,  matter  of  law,  p.  12. 

Approved  U>  Luti;  t.  Magone,  lOS  U.  8.  108,  SS  L.  808,  14  B.  Ot 
TTO.  Soan  ▼.  Hagone.  ISO  D.  a  421.  40  L.  204,  18  B.  Ot  60,  Weft 
bacber  r.  Menitt  S7  Fed.  S7,  and  NU  t.  Hedden,  88  Fed.  UO,  an 
•pplTloc  mle  1b  coDBtmlng  tariff  acta;  United  States  r,  Thomp- 
son. 41  Fed.  29,  applying  mle  In  eonstratng  Immlgntlon  act;  Haol- 
fen  V.  Godsbalk,  84  Fed.  6S8,  EUS  U.  &  App.  477,  applying  mle  1> 
Interpreting  patent 

Oiutonia  dutlea. —  Duty  on  iron  ore,   under  act  ot  1ST4,  ataM^ 

US  U.  &  18-21,  28  L.  6S4.  SAXONTILLB  MILLS  T.  B0S8BLL. 

Costona  dntiM. —  Valuation  of  woola,  nnder  acts  of  1867.  1878,  to 
determinable  under  proviso  of  act  of  USB,  p.  20. 

Onatoma  dtttlea.—  In  construing  altered  tariff  provisions,  na  dl»- 
tartiaBco  In  genend  ajatem  must  be  allowed  noleaa  clearly  '"J^-^tI. 
9.SL 


lieD.S.'lS-ns  Notes  on  U.  8.  ReporU. 

Approred  In  United  SUtes  v.  I4ew  Tork  IndhuiB,  178  V. 
8.  Ct  491,  UerrlU  r.  National  B&nk  of  Jacksonvtlle,  78 
41  U.  S.  App.  649.  Knntz  t.  RIo  Grande  R7..  13  Utab,  < 
624.  32  L.  R.  A.  S29,  and  Patten  Paper  Co.  t.  Qreen  Bay,  c 
Co..  83  Wla.  2eo.  66  N.  W.  602.  all  applying  nile;  Wal 
Lemon,  3  Waab.  Ter.  17,  IS  Pac.  9Ce.  boldlng  Don-«oinplli 
mandate  corrigible  by  farther  mandate  and  not  by  appeal 

Appeal  and  error. —  Part  of  original  decree  not  objec 
first  appeal  la  not  objectionable  on  second,  p.  47. 

Appeal  and  error. —  Defense  sabseqaently  arising  la  : 
able  In  Inferior  court  after  mandate,  but  only  by  original  p 
p.  47. 

ApiHDved  In  Gaines  v.  Rugs.  14S  XJ.  S.  242.  87  L.  431, 
610,  Issuing  mandamns  t«  compel  execution  of  mandate  wl 
court  allowed  defenses  to  be  set  np;  Bloxham  t.  fflorlda  ( 
R.  R^  38  Fla.  288,  22  So.  706.  dismissing  bill  of  ravtev 
bf  Inferior  court  after  receipt  of  mandate. 

lie  n.  S.  48-53.  29  L.  570,  USE  v.  JOHNSON, 

Public  lands. —  Patent  Is  not  attackable  ndlaterally, 
directly,  by  govemment  or  others  In  Its  bebalf,  p.  49. 

Approved  In  Knigbt  t.  Dnited  States  Land  Assn.,  1^ 
SS  L.  981.  12  S.  Ct  264.  boldtng  patent  conclnsWe  again 
quent  clairaBnta;  Southern  Pac.  R.  Co.  v.  United  States,  6: 
29  n.  'S.  App.  669,  maintaining  !:n!t  by  United  States  to 
title  to  land  patented  to  railroad. 

Fublio  lands. —  Party  entitled  can  compel  transfer  of 
from  patentee  obtaining  by  fraud  or  mistake,  p.  49. 

Approved  In  Dulutb,  etc.,  R.  R.  v.  Roy,  173  U.  S.  S90, 
S50,  Chlsm  V.  Price,  54  Ark.  2S8,  IB  8.  W.  884,  and  Sanfo) 
ford,  130  U.  S.  648,  35  L.  292,  11  &  Ot  667,  all  applying 
compelling  transfer  of  legal  title;  Jordan  v.  Ward,  64  Fe 
n.  B.  App.  52.  Savage  r.  Worsh&m.  66  Fed.  853.  Callfomta 
Co.  r.  Little,  70  Fed.  856,  Durango  I^nd.  etc,  Oo.  v.  ] 
Fed.  429,  49  V.  S.  App.  SIS,  Driver  v.  Evans,  47  Ark.  80( 
Bin.  Forbes  v.  Driscoll,  4  Dak.  869.  31  N.  W.  644,  Porter  ■ 
26  Fta.  760,  6  Bo.  866.  Janes  ▼.  Wilkinson,  2  Kan.  App.  SB. 
738,  Parker  v.  Lynch,  7  Okl.  661,  B6  Pac.  1092,  and  Savag 
sham,  72  Fed.  602,  all  dismissing  hill  where  It  did  not  ap 
compValnant  la  entitled  to  patent;  Soutta  End  Mln.  Oo,  \ 
22  Nev.  32.  35  Pac.  92  (dissenting  opinion  In  8.  C,  22  N 
Pac.  102),  refusing  possesBlon  of  mining  land  to  holder  o 
lantly-obtalned  patent. 

Public  la&ds. —  Interior  or  land  departmeot  deciakma,  oi 
eencluslve.  In  absence  of  fraud,  p.  51. 


I  Notes  on  [}.  S.  B«ports.  116  D.  S.  M-tiO 

ttVwnA  In  Out  t.  Flte,  156  U.  S.  SOl,  39  L.  611,  15  8.  OL  430 
fflrmtiiC  8.  C,  44  Fed.  716),  Bishop  of  NesqnaUy  t.  QfbboB,  ISA 
.  &  166,  39  L.  933,  15  8.  Ot  784.  Calbonn  y.  Vtolet,  178  U.  8.  68. 
I  B.  Ot  825,  Holroea  t.  State,  100  Ala.  29B.  14  So.  E2,  WormonUi  r. 
krdB«,  U2  Cal.  510,  44  PSc.  807.  Howell  t.  Klllle,  17  Colo.  91, 
I  Pac  46D,  ForbcB  t.  DrtecoU,  4  Dak.  858.  81  N.  W.  644,  WUemaD 
Butman,  21  Woah.  172,  67  Pac.  401,  Harrington  t.  WIImb,  10  8. 
at  608,  74  N.  W.  1066.  and  United  States  t.  California,  etc.,  Land 
D..  148  n.  3.  44,  37  L.  860,  13  S.  Gt  46S,  aU  applying  rule  In  deter 
lolnK  title  to  land;  German  Ins.  Co.  y.  Harden,  21  Colo.  isn.  52 
m.  8L  Rep.  210,  40  Pac;  466,  holding  decteltoi  of  land  department 
I  to  chancier  of  land.  concliulTe;  Vantonseren  ▼.  neffeman,  B 
ak.  S18,  88  N.  W.  68,  holding  coorts  cannot  determine  conflicting 
alma  to  pobllc  land  before  lesuance  of  patent;  WoodmfT  v.  Wal- 
JW,  8  OkL  361.  41  Pac.  359,  Caldwell  V.  Bnoh.  6  Wjo.  354,  356.  45 
ac  490,  ttl.  and  Parsons  t.  Venake.  4  N.  Dak.  460.  50  Am.  St. 
ep.  073,  61  N.  W.  1038,  all  tefnalng  to  review  decision  of  land  de- 
irtment  cancelling  entr;  after  bearing. 

Dlitlngnlsbed  In  SUmson  Land  Co.  v.  Rawson.  62  Fed.  430,  bold- 
ig  cancellation  of  land  entrj  not  binding  on  conrt  If  supported 
ilj  by  general  cotKlnslon  of  commission  of  frand. 
Trial — Whenerer  moving  party's  claim  Is  against  pobllc  policy, 
tort  ahonld  dlsmlas  of  Ita  own  motion,  p.  52. 

Pnblle  lasda. —  Equity  will  not  aaslst  land  claim  refected  by 
iterlor  departmmt  for  claimant's  bad  fattb,  p.  52. 
Approved  In  Paget  Mill  Co.  t.  Brown,  59  Fed.  37.  15  D.  B.  App. 
H,  DUter  T.  Hawley,  81  Fed.  053.  48  U.  8.  App.  468.  and  American 
tire.  Co.  T.  Hopper,  64  Fed.  S^S.  657.  29  TT.  S.  App.  12,  afflrmtng 
C,  56  Fed.  72,  all  holding  land  ofllce  can  cancel  certlfleate  where 
itry  was  frandnlent,  although  land  te  held  by  bona  fid*  pnrchaser. 

LS  U.  8.  S4-06,  29  L.  536,  SIMUBRMAH  r.  NBBRASKA. 
Coorts. —  ErroE  to  State  court  will  be  dismissed  where  Federal 
leadon  raiaed  only  after  flnal  Judgment,  p.  54. 
AivroTed  In  Fowler  t.  Lamson.  164  U.  8.  355,  41  L.  426,  17  B. 
I  113,  and  ChappeU  Chemical  Co.  t.  Sniphnr  Ulnea  Co.,  172  U. 
471,  19  8.  Ct.  267,  both  applying  mla. 

<  n.  8.  55-80.  29  L.  561.  CANNON  v.  UNITED  STATES. 
Bigamy. —  Under  Utah  bigamy  act,  1882,  cohabitation  meana  ltT> 
g  togetber,  not  necessarily  sexnal  intercowrae.  pp.  71.  74. 
Approved  in  Snow  v.  United  States,  118  U.  8.  847.  854.  80  L.  3OT, 
0,  B  8.  Ot.  1060,  1064.  holding  United  States  Snpreme  Conrt  can- 
it  review  conviction  far  polygamy  in  territorial  courts,  under  Fed- 
■I  statute;  Cannon  v.  United  States,  118  U.  8.  885,  28  L.  662,  6  i. 
:  1004,  vacating  Jndgment  in  annotated  case^  and  dlamUslng  toi 
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wsst  ae  JnrlBdictlon;  United  StatM  t.  EnntM^  S  Iteb*^  4 
40T,  United  States  v.  LanKforO,  2  Idaho,  522,  B2S,  21  Fi 
(dlBBCBtbic  opinion  lo  8.  O.,  2  Idaho,  SaS,  21  Pac.  411} 
wealth  T.  LncAB,  ISS  Hub.  84,  32  N.  B.  1034,  United  St&b 
4  Utah.  2ST,  9  Pac  BOO,  United  States  r,  Snow,  4  Utah, 
Pac.  686.  6B3.  United  Statea  ▼.  Claik,  6  Utah,  227,  14 
United  States  t.  Smith,  5  Dt^  2S4,  14  Fac  203,  Uoltet 
Peay,  5  Utah,  269,  14  Pac.  346,  United  Statea  t.  Harrta,  6 
17  Pac.  77,  United  States  v.  Olafk.  6  Utah,  124.  126.  IS 
464,  46S,  and  Cox  t.  State,  117  Ala.  lOB.  67  Am.  8L  Rap. 
807,  41  L.  R.  A.  7S1,  all  applTing  role  In  pceaecntlon  t* 
Sharon  t.  Shano,  79  Oal.  669,  22  Pac.  87,  htriding  nu 
efftabllsbed  by  secret  Interconrae,  without  bo'dlng  ottt 
wKe. 

Dlstlnpilshed  in  State  t.  Overstreet,  43  Kan.  804,  2S 
holding  cohabltatloii  not  necessary  to  conatltnts  crime 
hlnace. 

Blgamr- —  Man  Urlng  with  two  women  and  children,  dl 
nately  with  each.  Is  guilty  of  polygamy,  p.  74. 

Indictment  for  polygamy  falling  to  allege  that  deteiid 
male.  Is  not  prejudicial,  p.  77. 

Approved  In  United  States  t.  Bldredge.  S  Utah.  164.  11 
arolylng  rule  in  prosecution  for  unlawful  cohabltatltm. 

Indictment  In  Utah,  to  which  defendant  does  not 
deemed  snffldent  statement  of  offense,  p.  78. 

Indlotmaut  In  words  of  statute,  where  they,  as  bow  t 
have  but  one  meaning,  is  sufficient,  p.  78. 

Api»oTed  In  United  States  t.  Bldredge.  S  Utah,  170.  1! 
applying  rale  in  prosecution  tor  unlawful  cobsbitat 
statute. 

Indictment  for  statutory  misdemeanors  may  charge  t 
In  words  of  statute,  but  moat  be  clear,  p.  7S. 

Blgamr  Indictment,  charging  cohabitation  with  more 
woman,  not  alleging  cohabitation  as  wives.  Is  sufficient,  p 

MlscellaDeouB  —  Mining  Co.  t.  Mining  Co.,  S  Utah,  74.  i: 
ajid  United  States  t.  Sanges,  144  U.  B.  320.  821,  86  L.  449, 
Ct  61%  613,  not  in  point. 

116  U.  S.  80-97,  29  L.  644,  ROBERTS  ▼.  RHILLT. 

Appeal  on  habeas  corpus  from  District  to  Circuit  Ooa 
disposed  (rf  at  current  term,  p.  92. 

Otted  ta  diaeenting  opinion  In  Carmtfa  t.  laylor,  8  M. 
7T  N.  W.  823,  argoendoy 
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ffjul  and  wror.—  Objection  because  hearing  In  chasiben  oomes 
tio  late  on  appeal,  and  after  appearance,  p.  88. 

Hftbeaa  eocpna. —  One  held  for  extradition  may  teat  legality  by 
eorpna,  tn  State  or  Federal  courts,  p.  94. 


Bxtraditiony  d^aand  for,  mnat  show  certUled  Indlctaieat  or  ail- 
daTlt,  and  that  accused  Is  fugltlre^  pi  96. 

Approved  in  Cook  ▼.  Hart,  146  U.  S.  193,  86  L.  939,  18  8.  Gt  43, 
refusing  habeas  corpus  to  prisoner  extradited  from  one  State  to 
another;  In  re  Oook,  49  Fed.  838,  and  In  re  White,  55  Fed.  57,  58, 
14  U.  S.  App.  87,  afBrming  S.  0.,  45  Fed.  240,  all  refusing  habeas 
corpus  to  prisoner  duly  charged  witii  crime  In  another'  State;  Ex 
parte  Hart,  59  Fed.  895,  holding  information  charging  crime,  suffi- 
cient on  interstate  extradition;  Barranger  y.  Baum,  103  Ga.  474, 
66  Am.  St  Rep.  121,  80  S.  E.  528,  State  t.  Goes,  66  Minn.  293,  68 
N.  W.  1080,  In  re  Van  Scleever,  42  Neb.  780,  47  Am.  St.  Rep.  734.  60 
N.  W.  1039,  and  Webb  v.  York,  79  Fed.  622,  49  U.  S.  App.  173,  aU 
holding  technical  defects  will  not  defeat  extradition,  where  indict- 
ment substantially  describes  crime;  Ex  parte  Dawson,  83  Fed.  308, 
49  17.  S.  Appb  678,  refusing  habeas  corpus  to  prisoner  held  under 
sufficient  extradition  warrant    See  68  Am.  St  Rep.  131,  note. 

Bxtraditioii. —  Question,  if  whether  fugitlTO  is  properly  charged 
with  crimen  Is  of  law,  examinable  on  habeas  corpus,  p.  95. 

Approved  in  Bx  parte  Spears,  88  Gal.  641,  22  Am.  St  Rep.  842,  26 
Pac  600,  dischaiglng  fugitive,  where  affidavit  charging  crime  is 
made  on  belief;  Barrang^  v.  Baum,  103  Ga.  475,  68  Am.  St.  Rep. 
122,  30  S.  B.  528,  refusing  to  dls<^arge  fugitive  substantially  charge 
with  crime. 

Bxtradition. —  Whether  accused  is  fugitive  is  question  of  fact, 
and  warrant  sufficient  prima  facie  proof,  p.  95. 

Approved  in  Whltten  v.  Tomlinson,  160  U.  S.  245,  40  L.  413,  16 
8.  Ot  808,  Federal  court  refusing  habeas  corpus  to  State  prisoner 
after  extradition;  Bx  parte  Brown,  28  Fed.  655,  refusing  habeas 
eaiinis  to  fugitive  amsted  by  lawful  stratagem;  In  re  Keller,  36 
Fed.  686,  holding  resident  of  State  where  found,  if  accused  of 
crime  In  another  State,  may  be  extradited;  In  re  Gook,  49  Fed.  8^9, 
Mt  refuaiag  habeas  corpus  to  prisoner,  after  delivery  to  demanding 
State;  In  re  Huse,  79  Fed.  307,  48  U.  S.  App.  323,  refusing  habeas 
corpus  to  ini^ne  person,  confined  under  State  authority;  Bx  parte 
Devine,  74  Miss.  718,  22  So.  3,  In  re  Sylvester,  —  Wash.  — ,  67  Pac 
8St,  and  In  re  Bloch,  87  Fed.  983,  all  applying  rule,  and  refusing 
habeas  corpus  to  prisoner  held  under  extradition  warrant;  Batoa 
V.  West  Virginia,  91  Fed.  763,  61  U.  S.  App.  672,  refusing  habeas 
after  extradition,  trial  and  conviction. 


Bxtradition. —  Where  certified  indictment  ctiarges  a  crime  against 
asnisniling  Slats,  eertlfled  copy  of  its  laws  unnecessaiy,  p.  96. 
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attoB.^  Presnmptlon  Is,  goTernor  at  axrlnm  Stat( 
m  of  neceBBuy  proofs,  p.  B8. 

MMb — Fedu«l  ooDTts  JodlcUlly  notloe  i»wb  of  sll  t 

itloa.^' Asylum  Stat«  mftr  surrender  fofltlvt 
I  also  against  Its  own  lane,  p.  06. 
itlon. —  PiisitlT«  la  oDe  who,  bavlng  committed  e 
i,  tbongh  not  by  fltgbt,  after  Indictment,  p.  97. 
■ed  In  Stre^  y.  United  States,  ISO  U.  S.  184,  40  ] 
T,  applying  rule,  noder  Indictment  tor  count^fe 
awn,  28  Fed.  AM,  refnaing  habeas  corpna  to  rn{ 
r  lawful  stratagem;  In  re  Cook,  4B  Fed.  S43. 
nrpos  to  fngltlve,  after  sarrender  to  demaudt 
T.  Spiegel,  B8  Conn.  448,  3B  A.U.  832,  S6  L.  B 
prisoner  escaping  while  on  parol,  a  fn^tlre,  ai 
State  T.  Rlchtfr.  37  Minn.  438.  30  N.  W.  ».  ^ipl; 
dag  to  discharge  prlBoner  held  for  extradition;  In  i 
.  61,  44  Am.  St  Rep.  436.  20  S.  K.  377,  28  L.  I 
party  procnrlng  goods  by  false  repreaentatloiu 
be  shipped  to  htm  In  another,  a  fngJtJve,  and  ext 
».  In  Porter  t.  United  States,  91  Fed.  496,  62  D.  8. 
nlsbed  in  United  States  t.  Hewecker,  79  Fed.  B) 
iprtsoned  in  foreign  i^oontry,  for  morder  on  Amer 
table  as  k  fngltlve,  after  bis  relea«e;  SUte  t.  HaU, 
ro.  St  Rep.  908,  20  S.  B.  733.  23  L.  R.  A.  2M,  and  B 
innot  be  ■  (ngltlTa   from   State  in  whleb  to   I 


88-lOS,  29  L.  8S»,  CALL  t.  PALHBR. 
sd  aotca.— Notes  are  governed  by  lav  «f    pla< 
100. 

ed  ka  Thompson  t.  Kyle,  SB  Fla.  S87.  S3  Am.  St 
,  tviriying  nanry  laws  of  State  wbwe  note  waa  i 
Ml  forecloanre  In  another  State. 
—  Loan  by  agent  la  not  ntrarlons  where  ezceaslTi 
nrleed  by  princtpal,  and  for  agenfs  benefit  p.  UK 
-ed  In  Grant  v.  Pbtenlz  L.  Ins.  Co..  121  U.  S.  118,  ; 
848,  holding  commissions  on  loans,  not  paid  by 
,  not  to  constitnte  usury;  Wbaley  v.  American,  e 
..  74  Fed.  77,  42  U.  S.  App.  90,  afflrmlng  S.  0..  63 

T.  Goodwin,  69  Fed.  T6I,  32  U.  8.  App.  6S0,  Best  ^ 
e.  Co..  79  Fed.  402.  403,  QInn  v.  New  Bngland  U 
la.  138,  8  So.  389,  American,  etc.  Land  Mtge.  Co.  ' 
rS,  9  So.  147,  18  L.  R.  A.  908,  Tahlberg  v.  Keatoo 
LBL  8t  Sep.  80,  11  S.  W.  881.  4  L.  B.  A.  400^  8 
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Scottish  Mtge.  Ck>.»  54  Ark.  670,  16  S.  W.  664,  Smith  t.  Heelej*  — 
Ind.  Ter.  — ,  68  S.  W.  461,  Hofhes  y.  Orlswold,  82  Ga.  306,  9  8.  S. 
1003,  Bmrfer  t.  Taylor,  80  Or.  236,  4^  Pac.  620,  Dryfos  t.  BnraeSt 
68  Fed.  410;  411,  i^Il  applying  mle  and  foredoelng  mortgage  giyen 
to  aecvre  loan;  Henry  r.  Sansom,  2  Tex.  OIt.  App.  164,  21  S.  W.  71« 
and  Oreenfldd  t.  Monaghan,  86  Iowa,  218,  62  N.  W.  198,  both  apply- 
ing mle  in  action  on  promissory  note.    See  46  Am.  St  Bep.  197, 

■OtOk 

Distinguished  In  Sherwood  t.  Bonndtree,  82  Fed.  120,  121,  122, 
holdh^r  retention  by  agent  of  unlawful  commission,  which  was 
divided  wtth  principal,  usnry;  Brown  t.  Archer,  02  Bio.  App.  288, 
Brown  r.  Brown,  88  S.  O.  184,  17  S.  B.  466,  Loan  Agency  t.  Hunter, 

18  Tex.  €lT.  App.  408,  86  S.  W.  402,  and  Scottish  Mtge.  Oo.  of  New 
Mexico  r.  McBroom,  6  N.  Mex.  677,  30  Pac.  800,  all  holding  loan 
nsurloua,  where  unlawful  commissions  were  exacted  by  agent,  with 
principal's  knowledge. 

TTsury. —  Ck>ntract  in  consideration  of  usurious  contract,  but  wtth 
third  party,  and  not  an  evaslcm,  is  ralid,  p.  108. 

ApproTed  In  Brown  ▼.  Cass  Co.  Banic,  86  Iowa,  686,  63  N.  W. 
412,  holding  note  glren  for  money  adranced  to  pay  usurious  loan, 
ralld. 

116  U.  8.  104-108,  29  L.  660,  UNITED  8TATBS  T.  MOONST. 

fitatates. —  Presumably,  language  with  settled  judicial  meaning,  la 
used  by  Congress  In  that  sense,  p.  106. 

Approved  In  Logan  v.  United  States,  144  U.  8.  801,  36  L.  442,  12 
6.  Ct  629,  applying  rule  In  constming  statute  regulating  witnesses; 
United  States  t.  Mexican  Ry.,  40  Fed.  773,  holding  District  Court 
has  jurisdiction  of  suit,  to  recoTer  statutory  penalty  for  Importing 
contract  laborers. 

Comts. —  Act  <tf  1876  did  not  aCTect  Circuit  or  District  Court's 
jurisdiction  in  special  cases,  under  prior  acta,  p.  107. 

Appeared  In  Ooddard  t.  Malller.  80  Fed.  423,  and  In  re  Hohorst, 
ISO  U.  S.  662,  37  L.  1214,  14  S.  Ct.  224,  both  construing  statutes 
gOTemlng  jurisdiction  of  Circuit  Courts;  United  States  v.  Mexican 
By.,  40  Fed.  772,  holding  District  Court  has  jurisdiction  of  suit  to 
recoTer  penalty  for  importing  contract  laborers;  United  States  t. 
Kentucky  RlTer  Mills,  46  Fed.  274,  holding  jurisdictional  amount 
in  Circuit  Courts,  not  applicable  to  suit  by  United  States;  IDast 
T^nnassee,  etc,  B.  t.  Atlanta,  etc,  R.  R.,  49  Fed.  615,  616,  15 
Lb  R.  A.  112,  118,  holding  later  jurisdlctiODal  acts  did  not  repeal 
•tatutee  relating  to  districts  in  which  suits  of  *'  local  nature  "  might 
be  brought:  King  t.  M'Lean  Asylum  of  Massachusetts  General 
Hospital,  64  Fed.  888,  834,  21  U.  S.  App.  481,  26  L.  R.  A.  786, 
holding  Circuit  Court  has  jurisdkrtlon  of  habeas  corpus  by  dtiscn 
aC  «DS  State,  seeking  release  from  restraint  by  dtlaen  of  another; 
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Approved  In  Ganther  t.  Llyerpool  Ins.  Co.,  184  U.  S.  116,  33  L. 
860,  10  S.  Gt  450,  refusing  recovery  where  assnreil'B  lessee  violated 
poHcj  bj  keeping  oil  and  filling  lamps  at  night;  Insurance  Go.  t. 
Shawne  Go^  54  Kan.  787,  45  Am.  St  Hep.  307,  39  Pac.  600,  La  Force 
V.  Williams  City  Ins.  Go.,  43  Mo.  App.  533,  and  FisAier  t.  London, 
etc.,  Ins.  Co.,  83  Fed.  810,  all  refusing  recovery  where  gasoline  was 
kept,  contrary  to  p<^cy;  Concordia  Fire  Ins.  Co.  v.  Johnson,  4  Kan. 
App.  18,  45  Pac.  724,  holding  policy  avoided  by  prohibited  use  of 
premisea  by  tenant;  dissenting  opinion  in  Smith  v.  G^erman  Ins.  Co., 
107  Mich.  298,  299,  65  N.  W.  246,  30  L.  R.  A.  378,  majority  holding 
prohibition  against  ke^ng  gasoline,  not  violated  by  temporary  use, 
for  making  repairs.    See  66  Am.  St  Bep.  696,  note. 

Insaranoe. —  Permission  to  keep  gasoline  generator  involves  also 
aecessary  gasoline,  while  generator  is  kept,  p.  180. 

Approved  in  Gnnther  v.  Liverpool  Ins.  Go.,  184  U.  8.  112,  115,  88 
L.  860,  800,  10  S.  Ct  448,  449,  refusing  recovery  where  oil  was  kept 
and  lampa  filled  at  night  where  only  filling  in  daytime  was 
permitted. 

118  V.  8.  181-185,  29  L.  587,  FISK  v.  JBFFBRSON  PGLIOB  JURY. 

Office. —  Blective  office  is  not  a  contract  preventing  its  abolition, 
diminution,  or  change,  p.  133. 

Approved  in  Board  v.  Chapman,  22  Ind.  App.  64,  68  N.  B.  188, 
holding  supervisors  may  change  township  assessor's  salary. 

Constitational  law. —  Diminution  in  amount  payable  to  publle 
officer,  for  past  services  under  implied  contract  is  void,  p.  134. 

Oonstitatlonal  law. —  Both  express  and  implied  contracts  are  pro- 
tected by  contract  obligation  clause,  p.  134. 

Approved  in  8t  Louis,  etc..  By.  v.  Alexander,  49  Ark.  194,  4  8.  W. 
755,  holding  repeal  of  statute  allowing  recovery  of  taxes  paid  at 
tax  sale,  caimot  affect  vested  right;  State  v.  Helms,  186  Ind.  133^ 
85  N.  B.  897,  holding  statute  affecting  remedy  of  contract  void; 
LeaWtt  V.  Levering,  64  N.  H.  609,  15  Atl.  415,  1  L.  R.  A.  59,  and 
Danfortb  v.  Robinson,  80  Me.  472,  6  Am.  St  Rep.  228,  15  Ati.  29,. 
both  holding  liability  under  implied  contract  not  affected  by  subie* 
qnent  insolvent  law;  Seton  v.  Hoyt  84  Or.  279,  55  Pac  970,  43  L.  B«. 
A.  687,  holding  statute  changing  rate  of  interest  cannot  affect  out* 
landing  county  warrants;  dissenting  opinion  in  Morley  v.  Lake 
Shore  By^  146  U.  &  174,  86  L.  931,  18  8.  Ct  59,  majodty  holding 
judgment  not  a  contract  impaired  by  statute  reducing  interest 

Distinguished  In  Ladd  v.  City  of  Portland,  82  Or.  275,  67  Am.  St 
Bep.  628k  51  Pae.  665,  holding  provision  of  charter  that  street  may 
ba  tmpnfwmA  once  at  property-owner's  expensa»  and  not  thsreaftei; 
■at  a  eoBtract  prolObttad  by  Constitution. 


( 


SI  Notes  on  U.  8.  Rep<»ta.  UeU.  &  145-iei 

98  Fed.  579,  appljiiig  role  in  Olrcalt  Oourt  of  Appeals;  Qnarantee 
Trust,  etc.,  Co.  t.  BuddlDgton,  23  Fla.  528,  2  So.  891,  tiolding,  where 
citstton  has  been  properly  issued  and  served  on  some  parties,  new 
citation  may  be  issued  for  others;  Sanimis  y.  Wightman,  25  Fla. 
665,  6  So.  ITS,  arguendo. 

Appeal  allowed  in  open  court,  transfers  caoae  to  Supreme  Ck>art, 
tf  docketed  at  proper  time,  p.  145. 

ApproTed  in  Brown  ▼.  McGonn^,  124  U.  8.  401,  81  L.  497/8  S. 
Ot  561,  holding  signing  of  citation,  without  acceptance  of  security, 
gives  jurisdiction  here,  and  security  may  be  given  here;  Akenberg 
V.  Grant,  88  Fed.  962,  54  U.  8.  App.  815,  holding  appellate  court  may 
Issue  alias  citation,  after  writ  of  error  has  been  properly  docketed. 

Ajypeal  and  error. —  If  citation  is  not  issued  before  ^id  of  proper 
tenn,  appeal  becomes  void,  p.  145. 

118  U.  S.  145-154,  29  L.  572,  McOLUKB  v.  UNITSD  STATB8. 

Courts.— Statutory,  authority  to  sue  in  Court  of  Claims  is  suN 
Ject  to  ordinary  rules  and  facts  found  are  ccmdusive,  n^.  14S-158. 

Approved  in  United  States  v.  Cummlng,  180  tJ.  S.  455,  82  L.  1081, 
9  8.  Ct  584,  statute  allowing  suit  does  not  make  government  liable 
for  torts  of  officers;  Union  Pac.  Ry.  v.  United  States,  116  U.  S.  157, 
29  L.  586,  «  8.  Ct  826,  reaffirmed;  Stone  v.  United  States,  164  U.  & 
382.  41  L.  478,  17  S.  Ct  71,  determines  all  matters  like  the  findings 
of  jury;  United  States  v.  New  York  Indians,  178  U.  S.  471,  19  S.  Ct 
490,  refusing  to  order  further  findings;  Hathaway  v.  Cambridge 
Nat  Bank,  134  U.  8.  498,  490,  88  L.  1006,  10  8.  Ct  610,  and  WiUiams 
V.  Uirfted  States,  187  U.  8.  186,  84  L.  508,  11  8.  Ct  51,  arguendo. 

Court  of  Claims,  though  authorised  to  entertain  suit  asoertaia 
**  equitable  credits  "  and  make  "  decree,"  suit  is  still  at  law,  p.  151. 

116  U.  8. 154-158,  29  L.  584,  UNICN  PAC.  RY.  v.  UNITBID  8TATB8. 

Courts^ —  Facts  found  by  Court  of  Claims  are  conclusive  on  ap- 
peal, only  law  being  re^xaminable,  p.  157. 

Approved  la  Hattiairay  v.  Cambridge  Nat  Bank,  184  U.  S.  498,  88 
L.  1006,  10  8.  Ct  610,  applied  on  error  to  Circuit  Court 

Courts. —  Incidental  evidentiary  facts,  found  by  Court  of  ^ftfm^ 
are  not  part  ot  appeal  record,  p.  157. 

Approved  in  Hathaway  v.  Cambridge  Nat  Bank,  184  U.  S.  498^ 
88  U  1006,  10  S.  Ct  610,  applied  on  error  to  Circuit  Court 

U6  U.  8.  158-161.  29  L.  586,  BURNETT  v.  UNITBD  STATS8. 

Pensions. —  Under  R.  8.,  f  4702,  widows  receive  pensions  provided 
for  those  totally  disabled,  by  R.  &,  |  4695,  p.  161. 

VoCdted. 


^ 
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a  Notes  on  U.  S.  Eeporta.  116  U.  S.  167-188 

ProMbitloii  to  matter  of  right,  where  coTirt  has  no  JnrlfldleUtn* 
and  defendant  no  other  remedy;  its  refusal  error,  p.  173. 

Approved  In  State  ▼.  Williams,  48  Ark.  230,  2  &  W.  S44,  tosnlnf 
prohibition  against  retrial,  after  final  judgment 

Distinguished  in  In  re  Cooper,  143  U.  S.  405,  36  L.  239,  12  S.  Ot 
i58,  refusing  prohiibitlon  where  party  has  lost  right  of  appeal 
through  neglect;  In  re  Rice,  155  U.  S.  408,  80  L.  201,  16  S.  Ot  152, 
In  re  New  York,  etc,  Steamship  Co.,  166  U.  S.  581,  80  L.  249,  15  8. 
Gt  186,  People  r.  Cook  OlrcuH  Oourt,  160  IB.  206,  48  N.  E.  719,  State 
r.  Benton,  12  Mont  73,  20  Pac  427,  Cereghlo  v.  District  Court  8 
Utah,  458,  32  Pac.  698,  and  In  re  Morrison,  147  U.  S.  33,  37  L.  67, 
13  S.  Ct  258,  all  refusing  prohibition,  where  party  had  adequate 
remedy  by  appeal;  State  v.  District  Court  22  Mont  232,  56  Pac.  224, 
and  In  re  Alix,  166  U.  S.  138,  41  L.  949,  17  S.  Ct  522,  both  refusing 
prohibition  where  lack  of  jurisdiction  is  not  clear;  Lincoln,  etc.,  Min. 
Co.  y.  District  Court  7  N.  Mex.  495,  38  Pac.  583  (dissenting  opinion 
in  &  O.,  7  N.  Mex.  518,  38  Pac.  589),  issuing  prohibition  without  plea 
to  jurisdiction,  where  court  had  no  jurisdiction  of  original  subject- 
matter;  Harris  v.  Brooker,  8  Wash.  139,  35  Pac.  600,  refusing  writ 
where  no  objection  to  jurisdiction  was  taken  in  lower  court 

Prohibition  to  law  remedy,  and  should  issue  from  law  side  of 
oourt  haying  also  equity  powers,  p.  174. 

Prohibition  is  Issuable  only  to  restrain  judicial  functions,  not  to 
secretary  of  nayy,  conyenlng  court-martial,  p.  176. 

Approved  in  Speed  t.  Common  Council,  98  Mich.  862,  89  Am.  St. 
Rep.  566,  67  N.  W.  407,  22  L.  R.  A.  843,  issuing  writ  against  city 
council  attempting  to  remove  counsellor  without  authority;  State  y. 
Keyes,  76  Wis.  290,  44  N.  W.  16,  refusing  prohibitloD  against  judge 
compiling  witness  to  answer  In  proceeding  within  Ills  jurisdiction; 
In  re  Radt  86  Wis.  646,  80  Am.  St  Rep.  918,  57  N.  W.  1106,  refusing 
prohibition  to  test  title  of  de  facto  judicial  officer. 

Prohibition. —  When  suit  to  by  goyemment  writ  can  go  to  court 
only,  otherwise.  If  private  plaintiff,  p.  176. 

Army  and  navy. —  Courts-martial  are  not  controllable  by  prohibl- 
tSon  or  otherwise  in  civil  courts,  p.  177. 

Approved  in  Swaim  v.  United  States,  166  U.  S.  666,  661,  41  L.  824, 
826,  17  8.  Ct.  449,  451,  and  United  States  v.  Fletcher.  148  U.  S.  92, 
87  Ia  860,  18  8.  Ct  656,  both  refusing  to  review  action  of  court- 
martial  having  jurisdiction;  Johnson  v.  Say  re,  168  U.  S.  116,  118^ 
MB  L.  917,  16  S.  Ct  776,  777,  refusing  to  review  decteion  of  court- 
martial  on  habeas  corpus  proceedings;  In  re  Zimmerman,  12  8awy. 
t&K  288,  80  Fed.  178,  180,  refusing  habeas  corpus  to  minor  in  army, 
awmiUng  trial  by  court-martial  for  deeertion;  In  re  Spencer,  40  Fed. 
150,  refusing  habeas  corpus  to  minor,  tried  by  court-martlai  for 
deaettion  from  army;  United  States  v.  Maney,  61  Fed.  141,  refusing 
prohibitum  to  restrain  court-martiaL 


■  NotM  on  U.  8.  B^orts.  US  D.  B.  200- 281 

Olted  rn  Miner  v.  Swanii.  150  U.  8.  13T.  3T  U  1060.  U  a  OL  5«, 
dismlasliig  for  want  of  ]arladlctl(»i;  Ulller  t.  Svajm,  89  Als.  836,  T 
Si>.  772,  condderlnc  right  of  State  la  disposition  ol  sacb  lands. 

116  U.  8.  200-206.  29  U  657,  KINGS  OODNTY  SAT.  INBT.  t. 
BLAIB. 

Intanial  T«v«nna. —  No  Mttt  llM  to  recover  taxes,  tinlus  claim  Is 
made  to  commfSBlODer  within  two  rears,  up.  20S,  206. 

ApproTcd  In  Smkfng  Pand  of  LontsvlBe  v.  Bockoer,  48  Fed.  685, 
■triet  compliance  wjth  terms  of  statute  Is  necessarr. 

116  D.  8.  207-212.  29  L.  598,  BROWN  t.  GRANT. 

States. —  Donor  of  land  to  territory,  for  capltol.  Is  not  deprlrsd 
of  propertj,  where  so  used  only  after  admitted  as  State,  p.  212. 

Btatss. —  ITsleas  Ooogress  declares  contra,  all  territory's  propartr 
passes  to  Stats,  npon  admission,  p.  212. 

Not  cited. 

Ue  D.  S.  213-218,  29  L.  608,  TOBD  v.  UNITED  STATES. 

United  States.—  Qalms  referred  to  Court  of  Glalms  bf  Oongress, 
sre  anbject  to  prescribed  statnte  of  UmitatJone^  p.  218. 

Approred  In  Finn  t.  United  Statee.  123  U.  S.  231.  81  L.  180,  8  a 
CL  85,  court  dismisses  clafpi  against  United  States  of  Um  •wb  mo- 
tion, when  barred  by  llmltatfoua. 

tie  O.  a  21^226.  29  L.  612,  MIDWAUKBB  t.  KfEFFLBB. 

Injunction  does  not  lie  to  restrain  Illegal  tax  on  personaltr,  ex- 
cept In  special  cases,  p.  226. 

Approved  In  Ptttaburgrb,  etc..  By.  t.  Board  of  Public  Works,  172 
U.  a  87.  19  a  Ot  92,  refusing  to  enjoin  tax,  where  Uiere  Is  an 
adequate  remedy  at  law;  De  Ia  Cnests  t.  Insorance  Co.,  136  Pa. 
St  665,  appendix,  applying  rule  In  case  of  person&l  property;  dl^ 
seating  oplnhms  In  Pollock  v.  Fanners'  Loan,  etc..  Co.,  107  U.  a 
611,  89  L.  830,  16  a  Ct.  701,  majority  holding  corporation  may  be 
eojolned  from  payment  of  an  illegal  tax;  Butler  r.  Bllerbe,  44  a  0. 
259,  22  a  B.  428,  argnendo.    See  63  Am.  Rep.  110,  DOta. 

116  U.  a  227-231,  29  L.  610.  CONST  T.  WINOHBLL. 

Ksmoral  cannot  be  had  In  foreclosure  stilt,  where  both  mortgagor 
ud  his  grantee  have  not  necessary  clttaeDsblp,  p.  280. 

Approved  In  Wlnchell  v.  Coney,  27  Fed.  482,  483.  prayer  for  rs(or> 
matlMi  doea  not  create  separate  controTersy  from  f»TMJosare;  Davis 
▼.  Ooonty  Conrt.  88  Fed.  700,  where  Injanctlon  will  operate  oa  all 
defendants,  there  is  no  separable  controversy:  dissenting  opinkMt  In 
HIcklin  T.  Marco,  56  Fed.  556,  15  U.  a  App.  65,  majority  holding 
oenipaats  ot  land  not  lodt^enaabie  od  foreclosnrs. 


n  Nates  on  V.  8.  Bepoits.  U«n.&2B2-aa» 

lU  V.  &  252-268,  2S  L.  61C,  PBBS8BR  ▼.  ILUNOIB. 

StatntM  comMltQtioiua  la  part  will  be  apbeld  if  separable^  #.  SB*. 

ApproTsd  In  Baldwin  t.  Franks,  UO  D.  S.  6S8.  689.  30  U  7«0,  770. 
T  S.  Ot  660,  boldlnc  i  0S19,  B.  S^  Invalid  la  lU  operation  In  Stataa; 
In  re  Baldwin.  II  Saw?.  536.  540.  541.  27  Fed.  187.  191,  holding 
I  SB»,  B.  B..  nnconatltatloDal:  In  re  Moore,  66  Fed.  OSl.  applied 
irtiere  part  of  statute  1b  repealed  by  repugnancy  ot  later  atjitnte; 
Lerto  r.  City  of  Newton,  7S  Fed.  895.  collecting  cases,  npboldlng 
•tatnte  grantlttg  nae  of  streets,  thougb  provision  for  perpetnal  grant 
Is  ToM;  State  t.  Qerhardt.  145  Ind.  466.  44  N.  B.  *n.  83  L.  B.  A. 
S23.  applying  rale  to  statute  regnlatlng  llqnor  licenses:  Smith  t. 
HcCnaln,  146  Ind.  SB,  4B  N.  B.  44.  holding  part  of  statnte  valid: 
Stat*  T.  Bay,  IBS  Ind.  SS6,  64  N.  B.  1068,  collecting  cases,  clause 
creating  office  may  be  valid,  tbongb  that  providing  for  officer's  re- 
qnlremcnts  la  onconstltatlonal;  Rotbemel  v.  Heyerle,  136  Pa.  SL 
966,  20  Aa  686.  «  L.  E.  A.  868.  and  n.,  Ucense  statnte  void  as  ts 
Interstate  commerce,  may  be  valid  as  to  that  purely  locaL 

CItU  rights.—  State  mllltla  law  forbidding  others  parading  wltli 
arms,  does  not  infringe  right  to  bear  arms  or  other  Federal  right, 
p.  284. 

Followed  in  Oommoowealtb  t.  Hurphy,  166  Mass.  112,  44  N.  BL 

un.  82  i<.  B.  A.  aos. 

TTnitad  Statao. —  Second  amendment  limita  Federal,  not  State 
powers,  p.  26&L 

Approved  In  Spies  v.  Illlttols,  12S  U.  8.  166,  31  L.  86,  8  8.  Ot  21. 
eoUectins  cases,  first  ten  amendments  only  limit  Federal  govem- 
nmit:  Bflenbecker  v.  Plymoutb  County.  1S4  U.  S.  84,  83  L.  808,  lU 
8.  Ct  42S.  State  may  authorize  pnnishment  of  one  violating  in- 
junction against  selling  liquor  as  for  contempt;  Olty  of  St  Joseph 
T.  Levin.  128  Ho.  692.  49  Am.  St  Bep.  B7S,  31  S.  W.  102.  amend 
ment  S  has  no  force  against  States. 

Distinguished  In  Brown  v.  Walker.  161  D.  8.  806.  40  L.  824,  16  8, 
Ot  BSD.  holding  Federal  statute  granting  Immnulty  to  witness  be- 
fore Intentate  commerce  commission,  applies  to  Stats  eoorts. 

Stat*  may  regulate  its  citlaens  if  It  abridges  none  ot  tbedr  IM- 
eral  rigbta.  p.  266. 

AppRived  in  Jamteaon  t.  Indiana  Nat.  Gaa.  etc.  Oo..  128  Ind.  680. 
28  N.  K  64,  12  L.  B.  A.  660.  may  regulate  pressure  in  transporting 
natnral  gas:  Bnllard  v.  Northern  Pac.  B.  B..  10  Hont.  180;  SB  Pae. 
122.  11  L.  B.  A.  260.  scd  a.,  argnendo. 

ravU  rights. —  Prtvll^rea  of  Federal  dtlaenshlp  come  from  Fed- 
sral  Gonatltntlon  and  laws;  rlgbt  to  parade  with  arms  not  among 
tbem.  p.  266. 

Approved  In  Caldwell  t.  Wilson,  121  N.  a  462,  28  S.  B.  669.  I^la- 
latnre  creating  an  office,  ma;  give  governor  the  right  to  i 
the  ineumbenL 


•  Not«a  on  U.  &  Beporlx.  US  U.  8. 2B»-^M 

IM  U.  B.  280-800,  29  I..  S20,  MOBILE  T.  WATSON. 

Xonlclpftl  corporatloiis. —  Port  of  Mobile  1*  aabaUntlslly  tha 
lune  commnidty  &■  tbe  dty  ot  Mobile,  p.  SOO. 

Xaiiicipal  eorporatton,  ntbatantiallf  Inclwliiig  mido  Inbftbltuita 
ind  prO{)ertT  aa  Its  predecewor,  la  liable  for  latter'a  debta,  p.  300. 

Approred  In  Sbaplelgb  r.  San  AhesIo,  167  U.  8.  653,  12  L.  SIS, 
IT  S.  GL  909,  applflnc  role  In  Texas;  Derereaox  t.  Brownarille,  29 
Fed.  744,  ap^ylng  rule  to  taxing  diatrlcts  In  TenoesBee;  Hill  t. 
Eahoka,  36  Fed.  33,  anccesaor  of  mnnlclpalltr  whose  cbarter  Is  for- 
relted,  la  liable  for  lu  bond*;  Paclflc  Imp.  Co.  t.  Olarksdale,  74  Fed. 
KtS,  41  n.  8.  App.  68,  bond  issue  sntliorl>ed  by  Yoters  to  pay  Cor 
Kock,  liability  mnat  be  dlacbarged  by  sacceesor;  Bates  v.  Qregory, 
ffi  CoL  396,  26  Paa  883,  applying  role  to  city  of  Sacramento;  Hl«- 
dawn  T.  raroer,  171  Mass.  &92,  fSl  N.  E.  ITS,  enlargement  of  BoB- 
ton  from  two  sqnare  miles  to  129,  doea  not  affect  Ita  title  to  propeny; 
Qntbrle  t.  Terrltotr.  1  OU.  202.  81  Pac.  194,  21  L.  R.  A.  847.  Okla- 
toma  boand  by  predeceaaor's  debts;  Broadfoot  t.  FayetteTllle.  124 
S.  C.  486.  486,  488.  70  Am.  9t  Rep.  613,  614.  615,  S2  S.  B.  SOB,  8061 
ipptylng  rnle  In  Nwtli  Carolina:  Herring  t.  Modesto  Irr.  DMs  95 
Fed.  724,  arguendo. 

Dlatlagulataed  In  Amy  t.  Watertown,  130  n.  S.  819.  82  I^  BBS.  9 
S.  OL  63T.  aa  not  appUcable;  Vandrlss  t.  Hill,  58  Kan.  618.  SO  Pac 
973,  townablp  abolished  vnd  Included  in  another  county,  and  three 
awnabjpa  from  same  territory  are  not  liable  for  Its  bonda. 

Cosatltatlonal  law. —  Bzlstlng  remedies  for  city's  debts,  or  t)ielf 
aqolTaleot  mnat  be  preaetred;  &  g.,  remedy  by  taxation,  p.  8M. 

Approved  In  Hare  t.  Kennerly,  8S  Ala.  612,  3  So.  686,  State  dl*- 
nlvlng  municipality  may  lery  tax  to  pay  Its  obligations.  In  addition 
»  those  allowed  aa  State  taxes;  Watktns  v.  Glenn,  65  Kan.  4S1,  40 
^e.  819^  collecting  cases,  holding  laws  concerning  sale  and  redemp- 
tion, Told  If  retroQctlTe;  Pbinney  t.  Phlnney,  81  Me.  464,  10  Am. 
»t  Rep.  272.  17  AtL  408.  4  L.  R.  A.  351,  and  n..  law  In  regaid  to 
Hialty  of  redemption  Invaltd  as  to  exlatlng  mortgagca. 

Distinguished  In  Osbom  7.  Johnson  Wall-Paper  Co.,  90  Ala.  SIS, 
13  So.  77S,  collecting  cases,  amendment  reqalring  ton  days'  boUco 
»  owner  before  flllng  mechanic's  lien,  Is  valid. 

Mwilotpalltl— 1  aa  atockboldera  or  debtors,  come  wftbln  gnama- 
Hts  protecting  Migagementa  of  Indlvldnals,  p.  806. 

Approred  in  Robertson  t.  Blaine  Oonnty,  90  Fed.  70,  61  U.  S.  App. 
!5S.  prortsiona  for  payment  of  bonds  in  statute  are  part  ot  the  con- 
nct;  Broadfoot  t.  FayetteTiUe.  124  N.  0.  490,  493,  TO  Am.  Bt  Rep. 
nT,  618,  82  8.  E.  807,  808,  act  protalbltlug  a  mnnlcipolity  to  levy 
'MX  to  pay  ttonds  of  p««decessor  Is  void;  dissenting  opinion  In  Stato 
r.  Denny.  IIB  Ind.  410,  21  N.  B.  266,  4  L.  R.  A.  01,  majority  hcridinc 
rold.  appointment  sf  board  for  governing  munlcliml   utilities  Igr 


n  Railroad  CommlMdoii  Cum.        UA  V.  &  80T-U1 

b  &  A.  60S,  hoMliig  statDte  regulatlDf  tons  for  pnUlc  frtot-mlUa, 
raOd:  Attorney-Gfineral  t.  Old  OAonj  B.  B.,  ISO  Mass.  ST,  SS  N.  B. 
Z96.  22  Ij.  B.  A.  IIS,  holding  atatnte  reqnlring  railroada  to  provlda 
mUeacB  tickets  good  on  all  miroads  In  State,  ralld;  Bnllard  «. 
Northern  Pac  R.  JL.  10  Mont.  ISI.  25  Pac.  123,  11  L.  B.  A.  2S0.  and 
iL,  boldlng  Federal  atatnte  re^nlatlnc  rates  for  Interstate  tran^wr^ 
taticn,  Talld;  Buffalo,  etc,  R.  R.  t.  Bnffalo  Street  R.  R.,  Ill  N.  T. 
140,  19  N.  SL  «S.  2  L.  R  A.  SM.  bedding  atatnte  llxlnff  maximain 
ttreet  railroad  fares,  valid,  althoDiA  laterfering  wttb  contracts  be- 
tween snch  railroads;  Lake  Shore,  etc,  Rt>  t.  SUte,  8  Otilo  C.  C. 
221,  holding  statute  requiring  tialna  to  stop  at  tovns  of  certain 
■lae,  valid;  Gnlf,  etc.,  Bj.  t.  Bddlns,  7  Tex.  CIt.  App.  127,  26  S.  W. 
16tt,  boldlng  statute  rernlatlnc  snipping  contracts,  vatld:  Northern 
Pac  B.  B.  T.  Barnes,  2  N.  Dak.  840,  61  N.  W.  895,  arguendo.  Sea 
16  Am.  St.  Bep.  134,  23  Am.  St  Rep.  889,  27  Am.  St.  Bep.  £09,  and 
B2  Am.  St.  Bep.  291,  notes. 

Distinguished  In  LonlsTHIe,  etc,  R.  B.  t.  Commonwealth,  99  Ky. 
138;  58  Am  SL  Bep.  4S9,  3S  8.  W.  130.  38  L.  B.  A.  212,  and  n.,  sta^ 
ate  making  railroad  liable  for  charging  more  than  "reasonable" 
rates,  Is  Told  for  nncertalntr. 

Xaflroada. —  State's  power  to  rBgnlate  ntes  caa  anlr  be  lost  tf 
poattlTe  grant  or  eqnlTalent,  p.  S2S. 

Approved  In  Wabash,  etc.,  Br.  t.  Illinois.  118  C.  S.  67S,  30  L.  2Sn, 
7  B.  Ct  12,  holdlsc  State  statnte  prohibiting  sbort-banl  dlscrimliia' 
thM,  void  as  api^led  to  Interstate  transportation;  Winchester,  ate, 
BMd  Co.  T.  Croxton,  98  E7.  744,  746,  84  S.  W.  fiao.  38  L.  R.  A.  UQ, 
aad  B.,  boldbic  atatnte  regnlatlnt  rates  of  toll  chargeable  by  tnm- 
plk*  nad,  valid;  Wdlman  v.  Ballway.  88  Hlch.  ei6,  47  N.  W.  498, 
belttag  atatnta  fixing  maximum  railroad  rates,  valid;  McOowan  v. 
BaHPoad,  9S  N.  O.  428,  holding  statute  requiring  railroads  to  Alp 
frelcht  within  IIt«  days  aft«r  Its  delivery,  valid:  State  v.  Cleveland 
Oa»Ugbt  ate.  Co.,  8  Ohio  C.  a  2S4,  holding  ordinance  regulating 
gaa  rates,  valid;  New  Orleans,  etc,  Co.  v.  New  Orieana.  143  U.  8. 
190,  86  L.  122,  12  S.  Gt  407.  Opinion  Of  the  Justices,  66  N.  H.  881, 
88  ACL  ion,  and  Dow  v.  Railroad,  67  N.  H.  80,  4%  88  AD.  (06,  B8«, 


BaUroad's  charts  power  ta  make  by-laws  doea  not  create  ce&- 
bact  •(  sxemptlon  from  State  regulation  of  ratea,  p.  829. 

TIrP "-  charter  power  to  fix  rates  ImpUea  reasonable  onea,  and 

State  may  atiU  determine  them,  p.  82B. 

improved  la  Stone  v.  lUIooli  Cent  B.  B.,  116  V.  &  884,  29  L.  68X 
e  &  CL  849.  and  atone  v.  New  Oileans,  etc,  R.  R..  116  D.  &  SSI,  29 
L.  fltSO,  «  B.  OL  848  (dissenting  iqilnkm  In  S.  O.,  116  U.  Sl  362,  28  L. 
fln.  •  8.  Ot  849).  both  applying  mle,  and  holding  railroad  snbjact 
C»  — yu  ilalsn  by  State  railroad  commteslon;  Ptngree  v.  Michigan 
OtmL  Bt  Bh  —  Mich.  — ,  76  N.  W.  640,  and  St  Louis,  etc.  By.  r. 


■  B^lroKd  ConuDlBalon  Oawn        1MD.&80T-847 

Pie.  ««,  e  L.  B.  A.  702  (dlssentliig  iqilDton  In  S.  a,  82  OiL  822.  325, 
rX,  B2T.  22  Fbc.  UM8,  1M9),  both  boldlnf  ordtnuce  flxlnc  wBt«r 
ntea  too  low  to  allow  profit,  void;  Pens&cola,  etc.,  R.  B.  Oo.  t.  State, 
S  Ha.  318,  319,  50  So.  836,  837,  S  L.  B.  A.  664,  and  n.,  holding  sched- 
ule of  rates  wblcfa  will  not  pay  operating  exp^ises.  Invalid;  Olty 
»t  IndlanapoHi  v.  Narln.  IBl  Ind.  144,  47  N.  B.  S2«,  41  L.  R.  A.  840, 
lioldlDff  statute  BMag  maximum  for  street  railroad  fares,  valid: 
Om  Uolnes  t.  Water- Works  Oo.,  86  Iowa,  364.  64  N.  ^V.  27S.  hold- 
lag  ordinance  flxlng  reasonable  water  rates,  valid;  State  v.  Slonx 
any,  etc.,  R.  B.,  46  Neb.  6D1,  66  N.  W.  78S,  31  L-  R.  A.  61,  boldlag 
itatnte  requiring  different  rallroeds  to  haul  freights  between  same 
[■olnta  at  same  rates,  rold;  Grlffln  v.  Water  Co.,  122  N.  C.  210,  30  S. 
B.  S9D,  41  Ia  R.  A.  242,  Iwldlng  court  will  enjoin  collection  of  on- 
raaaonable  water  rates,  although  within  maxtmnm  fixed  b;  ordl- 
MMa.     See  IB  Am.  St  Bap.  13S,  and  62  Am.  St.  Rep.  2S3,  note. 

KaUroad  tbroagh  Mveral  States  mar  be  regnl«ted  In  eacb  as  to 
lomestJc  rates,  p.  SS4. 

ApDFOved  Id  Wabash,  etc„  V-j.  t.  nUnelB,  118  IT.  S.  S64,  30  Ii.  248, 
r  a.  Ot.  8  (dissenting  opinion  In  S.  C  118  U.  8.  693,  30  L.  206,  7  S. 
3t  22),  holding  State  statute  problbltlog  short-hftui  dlKrlmlnatloD, 
raid  ■■  applied  to  Inleistate  transiiortatlon;  Philadelphia  8.  8.  Oo. 
r.  FHnsrlvanla,  122  U.  S.  846,  30  L.  1306,  7  S.  Ot  1I2B,  holding 
Itata  tax  on  gross  rec^pta  ot  eteunshlp  companr  engaged  In  Inter- 
>tat«  and  foreign  transportatloii,  void:  LonlsvlUe,  etc..  Br.  v.  IltasU- 
Aptt.  188  V.  B.  592.  33  L.  788,  10  8.  Ot  3W,  holding  statute  requiring 
"attroads  to  separate  white  and  colored  persons,  valid  as  to  domes- 
1e  traffle;  Mobile,  etc..  B.  Oo.  r.  Seeslons,  28  Fed.  696,  696,  boldlng 
Itats  regnlatlon  of  Interstate  transportation,  void:  O^itnl  Tnut 
3a  V.  Cbatlotte,  etc.,  R.  Oo..  SB  Fed.  260,  and  Wertem,  etc..  B. 
la.  T.  Boberson,  n  Fed.  EM,  22  TT.  S.  App.  1ST,  both  holding  cor- 
>omtloo  a  eltlz«ti  of  each  State  where  Inc<Mporated;  Illlnc^  Oeot 
l  B.  T.  People.  148  HI.  465.  33  N.  H.  179.  19  L.  R.  A,  126.  bold- 
ng  statute  requiring  trains  to  stop  at  countr  seats,  valM;  Clere- 
and,  etc.,  Rr.  r.  People,  ITS  ni.  366.  388,  51  N.  B.  844,  846.  boldlng 
tatnta  requiring  an  trains  to  stop  at  county  seats,  valid;  Pttts- 
•urgta.  etc.,  Br-  ▼■  Harden.  187  Ind.  492,  87  N.  E.  327.  holding  railroad 
ufteHj  subject  to  township  taxation  to  aid  rival  road;  Norfolk 
k  W.  B.  Co.  V.  Oommonwealtta,  88  Ta.  110,  13  S.  B.  846,  18  L.  R.  A. 
IS.  and  n.,  holding  statute  prohibiting  running  of  freight  trains 
a  Snndsr.  void  as  to  Intentate  trains;  Martin  v.  Baltimore,  etc.. 
L  K..  ISl  D.  8.  OTT,  38  L.  318,  14  S.  Ct  636^  and  Louisville,  etc..  Ry. 
'.  I>>nlSTllle  Tmst  Oo..  174  V.  S.  662,  19  B.  Ot  821,  arguendo.  Bee 
f  Am.  St  Rep;  714,  note. 

SAllroada. —  Mississippi  railroad  eommlssloa  act  ot  1884  Is  valid. 

.  ssa 

Approved  In  Chicago,  etc.,  E.  H.  ».  Jones,  140  III.  881,  41  Am.  St. 
;«p.  288,  87  N.  B.  252.  24  L.  B.  A.  14S,  hcrtding  Illinois  sututs  nUA. 
ToL.  XI— I 
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UB  V.  S.  S47-352,  28  L.  650,  STONB  v.  IUJHOI8  OFW 
BaJlnMd  cfaATter  aothoriztng  dlrecton  to  wtabtUb  ra 

prvreat  fltato  rc^nlatloii  thenot,  d.  SCI. 
Approved  In  Stone  t 

L.  8C1.  e  S.  OL  849,  &PI 

31  L.  843,  8  a.  Ot  1030, 

Bodd  V.  New  York,  141 

etatnte  Sxtag  maxiniiii 

City  Gai.  eta,  Co.  v.  : 

ixlag  reasauble  gaa  n 

DL  «i4.  33  N.  B.  178,  1 

p&Bsenfer  tinlus  to  M< 

T.  Old  Colony  H.  R.,  1 

boldlDg  statnte  reqnirb 

on  all  rsIlrosdB  In  Stat 

boldtnc  stfttnte  reqolrli 

after  Its  dellTery,  -niia 
Ballroada. —  Corpwat 

raad  In  aaotber  Stats, 

have  beMi  applicable  ti 


IIS  V.  B.  S52-356,  29 

R.  & 

Sallroad  charter  aot 

po««r  In  State,  does  ni 

Apprvved  In  Dow  r. 

lOSO,  hoMUv  statute  I 

York,  143  V.  S.  M7.  W 

mBxlmnm  rates  lor  gr 

Cok«T  R.  B.,  160  MM 

statnte  reqnlilng  rallr 

nltroads  In  fitate.  vail 

liX  Btatnte  requtrlng  i 

Its  dellTery,  TSlld. 

116  V.  8.  866-868,  29  U  BBS.  ANDHRSON  ▼.  SANTA 
Knniolpal  acta,  nnanthgrlsed  wben  committed,  mi 

by  legHlatore;  •.  c^  IxKid  elections,  p. : 
Approved  la  Confart  t.  Santa  Anna, 

Ct  418,  and  Mahomet  v.  Quaokenbust 

8.  Ot  868,  both  Involving  same  matt 

R.  E.,  118  U.  8.  170,  80  L.  202.  6  8.  ( 

•f  pUce  o(  meeting  of  corporaUon  bj 

Mi.  laO  U.  S.  760,  762,  763,  765,  30  1 

791,  ns,  altowlDf  ntlficatioa  of  bond  e: 


B  NotM  OB  D.  S.  Bsporta.  U6  U.  &  35<K5U(I 

■11*;  mttr  T.  rnnlElln,  172  U.  8.  424,  »  8.  Ot.  166,  bonds  of 
Litaak  Tarritoiy  na?  be  Talldated  bj  OongreM;  State  v.  IHIdoIb 
lenL  E.  Oo^  33  FM.  771,  boldlng  conflnnatloii  of  acts  of  railroad 
qDlT>lent  to  ortginU  antborltT,  and  not  repealable;  Scbneck  t. 
(OenooTnie,  162  Ind.  217,  82  N.  B.  216,  coUectliiK  case,  bcmd  tmue 
OKf  tw  lesallsed  where  TMted  rlgbts  have  not  lnt«rv«ned. 

Dtottncnlglied  In  Deland  v.  Platte  Co.,  S4  Fed.  SS2,  dlaallowlng 
rtiiMyactlre  legislation  ondw  MIoBoarl  Conatltutloa;  Danldla  v. 
ratartown,  81  Uich.  517.  28  N.  W.  tft*.  reated  rlgbts  nutf  not  be 
f  ected  br  curatlTe  acta. 

Oonrta. —  Oonatructian  of  State  lav  under  which  rlsbts  aocmed, 
rill  be  adbered  to  bj  Federal  conrts,  p.  381. 

AiiproTed  In  Bcrilei  t.  BrlmOeld,  ISOU.  8.764,KIL.78^T8.0L 
38,  refnalnc  to  follow  State  decision  made  long  after  rlgbts  ac 
foedl  agKlmit  settled  doctrines;  Rollins  t.  Lake  Ooontr,  84  Fed. 
148.  9ippiyit^  mle  u  to  limlta  on  coonty  debts;  Biavn  t.  Board  of 
JsmmlnloneTs.  66  Fed.  47B,  showing  this  mle  only  an  apparent 
Kceptlon  to  mle  tbat  State  decisions  are  followed;  German  Ina.  Co. 
;  Manning,  78  Fed.  900,  settled  construction  of  State  followed  on 
Igbts  of  mnnlclpalltlea  to  Issue  bonds;  Sontbem  Ry.  v.  North  Caro> 
Ina  R.  B..  81  Fed.  602,  (Mate  decisions  In  force  when  leave  waa 
Bade  are  binding  on  Federal  court;  Vermont  Loan.  etc..  Co.  y. 
>rgert.  88  Fed.  124,  contract  made  before  constructloo  of  statnta 
J  State  court.  Federal  court  not  bound  by  subsequent  decision; 
kile*  Y,  Board  of  Oommra..  80  Fed.  261,  change  of  decision  by  State 
ourt  InTalldaMng  bonda,  not  followed;  Haskett  t.  Maxey.  184  Ind. 
n.  88  N.  E.  860.  19  L.  R.  A.  382,  change  In  construction  of  statute 
aanot  opemte  retrospectively  so  aa  to  Impair  contracts;  Stephen- 
on  T.  Boody,  IS9  Ind.  B6,  SB  N.  B.  833,  new  conatructlon  of  statute 
annot  act  retrospectlTely;  Town  of  Hardlnsburg  t.  OraTens,  149 
Bd.  i;  47  N.  SL  IDQ,  no  contract  being  maiJe  on  faith  of  declalon. 
Bd  posltkiD  not  changed,  last  conatructtoB  of  statote  la  followed; 
bar  T.  NatlotMl  Gaa  Co.,  188  Pa.  St.  SIM,  21  Am.  St  Bep.  927.  20  AtL  ■ 
087,  13  L.  B.  A.  203,  and  n.,  change  In  constmctlon  of  statute  does 
M  Impair  contract  made  In  reliance  thereon. 

Dlatlnciilabed  In  Gennui  Bank  t.  Franklin  County,  128  D.  &  588^ 
1  L.  S24,  9  S.  CL  163,  bonda  Inned  wltboot  coaudlance  with  con- 
ttlooa  provided  by  prior  State  declalon,  are  Invalid  In  hands  of 
ona  Bde  holders;  MHler  v.  Ammoo.  146  TT.  &  428.  36  L.  761.  12  3. 
t.  88S,  following  Blata  decision  that  Uoenie  ordinance  ti  valid; 
taitral  Land  Co.  v.  LaMIey.  156  D.  S.  Ill,  40  L.  M,  16  S.  OL  82, 
ederal  Supreme  Court  cannot  review  State  constructloa  of  atatote 
dmitted  TBlId:  Jones  v.  Great  Southern,  etc.  Hotel  Oow  TV  Fed. 
90.  48t.  Rrie  of  following  fltat  decWona  not  appUed  in  oonstiwctloii 
I  radlca]  aoMindmenta. 

Mnnleipal  corporatlana. —  Conatmctlon  nt  rallivad  tliroa^  te<w»- 
Up  la  a  "  corporate  pnrpoae."  p.  883. 
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.hV^vrad  in  PolsMD  t.  Townahtp  mnetj-Slx.  IN  U.  I 
.ai^  IS  a.  Ct  178,  ctrflecttsc  CUM,  appljliHC  ml*  to  Sm 


tm  &  368,  29  L.  680^  OONPARB  t.  SANTA  ANN4  T 
Jrilfrdxed  on  auUtortty  of  Andenon  t.  Binta  *'"'■,  » 

*  n:  S.  886-380.  29  L.  6t52,  LITTLB  ».  HACKETT. 

-  One  maj  recoTor  tor  negllffence  of  anc 
t  also,  p.  8T1. 

1  tn  MlsBotuI,  etc,  Bj.  T.  Tnrier,  8B  Fed.  ffi 
1^  4.  dfaaQoiring  racoTeir  for  coBtrlbatorr  nesllgoic 
SeKkt,  09  Mlsa.  148,  12  So.  448,  masta  cannot  reco 
law«d  to  spread  by  DegUgenoe  of  bis  Berr&nt:  Hoak 
^rt»  TalleT  R7..  18  Or.  192,  17  Am.  SL  Rep.  720,  22 
.  B.  A.  658,  bolding  cootrlbatorr  negUg«iee  la  for  ] 
■  !!■■  T.  Sbarott,  71  Oono.  688,  71  Am.  8t  Sep.  22S, 

Ibativ  and  aorrant. —  One  rtdtng  In  carriage  irltb  1 
^■w  li  Dot  tbe  maatec  of  driver,  p.  371. 

•  of  driver  ot  hired  convejance  1b  not  Impat 
r  dlrecdag  destln&Uon,  p.  880. 
I  In  Missouri  Pac.  Rj.  r.  Texas  Pac  By.,  4 
.  lAke  EMe,  etc.,  R.  B.,  78  Fed.  783.  But  T< 
^  88  Oa.  62,  IS  8.  R.  806,  14  L.  R.  A.  282,  Holz 
.  38  lA.  Ann.  189.  190,  58  Am.  Rap.  179,  180,  S 
.  190  Maas.  887.  29  N.  B.  584,  ccdlecting  caai 
^  LttMI  Ry.,  29  Mo.  App,  50S,  Becke  r.  Ulaaonri  Pac.  f 
Sfll  13  S.  W.  1004.  9  L.  B.  A.  162.  and  d.,  and  Crampton 
:«.  C  6DS,  32  S.  B.  972,  978  (aee  dlaaenttng  opinion  in  S 
^  M&  32  S.  B.  878).  all  applTlng  rale  to  pasaengen  In 
mMia-  Vnioa  Pac  Ry.  v.  Lapalej.  Bl  Fed.  178,  4  O.  E 
al  U  >■  A.  SDZ,  Pyle  t.  Olark,  79  Fed.  748.  49  D.  8.  App. 
-■J  s.  C  70  Fed.  646),  Town  of  Knlgbtstown  v.  Mnsgro' 
:aa:  9  Am.  St  Rep.  829,  18  N.  B.  4BS,  coUeoUng  caaei 
7»w«  of  Garner.  76  Iowa.  319,  9  Am.  8t  Rep.  490,  39  N 
^  R.  A.  IM,  and  n.,  Leavenwortti  v.  Hatch,  07  Kan.  SI, 
■«L.  m,  49  Pac.  66,  Philadelphia,  etc,  R.  B.  v,  Eoge'a 
m  T  Ati.  109  (bh  note  In  37  Am.  Rep.  494),  Follmaji  i 
«  mui.  527,  20  N.  W.  820  (aw  note  In  07  Am.  B^.  481 
BHcawvK.  64  N.  H.  364,  367.  868.  10  Am.  St  Bep.  412,  ' 
^A  m  694,  60B,  and  Onverson  v.  Grafton,  B  N.  Da:b.  29 
CHl  bH  applying  role  to  gneat  In  private  conveyance; 
4K..  Kj.  V.  Wright.  54  Ohio  St  IM,  4S  N.  B.  691,  32  L. 
^(tM  to  one  riding  nnlnvlted  on  private  conveyance 
>,  etc.,  Ry.,  09  Fed.  425,  426.  contrlbntory  negllgei 
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does  not  deftet  btuband^  right  of  ftctlon  for  his  dtima«e;  Bobht- 
•on  T.  Detroit,  «be.,  Nav.  Co.,  78  Fed.  S&4,  43  n.  8.  App.  190,  nesH- 
ieac«  of  tng  Is  not  Imputable  to  t  pMseitger;  KowbIbU  t.  Ottlcaso, 
etc.,  By.,  84  Fed.  588,  negligence  of  father  drlrlDg  team  1b  ntrt  Im- 
potable to  hla  cblld  with  blm;  Hunger  v.  Eedalla,  66  Mo.  App.  632. 
negllKence  of  bneband  drlTlng  carriage  la  not  Imputed  to  wife;  &\y- 
ton  Land  Oo.  v.  Hlngea,  89  Ala.  627,  7  So.  666,  negllgeace  of  drlTer 
of  hosecart  not  imputable  to  flretneo  thereon,  thongh  fellow  aer- 
twjIb;  Schindler  v.  Hallway,  S7  Mich.  417.  49  N.  W.  676,  negligence 
of  parents  shonld  not  be  Imputed  to  Infants;  New  York.  etc..  B. 
R  r.  New  Jereey,  etc.,  Ry.,  60  N.  J.  L.  848,  38  Atl.  832,  43  L.  B.  A. 
8S3,  acUoD  of  bailor  for  negligence  against  third  person,  not  barred 
by  negligence  of  servants  of  bailee;  Bnntlng  t.  Hogsett,  139  Pa. 
8L  376.  23  Am.  St.  Bep.  196,  21  Atl.  33,  12  L.  B.  A.  270,  negligence 
of  carrier  not  Imputed  to  passenger;  Oartelser  v.  GalveiFiton.  etc., 
Rr.,  2  Tex.  OlT.  App.  238,  21  8.  W.  688,  negligence  of  master  to  not 
Impotable  to  s«-Tant;  New  York,  etc.,  B.  B.  -r.  Cooper,  8C  Va.  W8. , 
9  S.  E.  322  (see  dissenting  opinion  In  S.  C.  85  Va.  MSI,  9  S.  B.  325), 
ipplled  to  passenger  on  ferry-boat;  Sears  v.  Seattle,  etc..  Street  By., 
S  Wash.  236,  33  Fac.  803,  carrier  liable  to  passenger  for  n^llgeoce 
occnrrfng  through  concurring  negligence  of  third  party;  Pew  w. 
Railroad.  47  La.  Ann.  1397,  17  So.  871.  applied  to  passengera  In 
tal'y-ho.  blring  It  for  a  certain  destination;  Hardy  t.  Sbedden  Co., 
T8  Fed.  618,  47  U.  S.  App.  867.  37  L.  B.  A.  89.  servant  hired  out 
cannot  recover  from  general  master  for  negligent  appliance  snp- 
pUed  by  hirer;  Byrne  t.  Kansas  Olty,  etc..  B.  B.,  61  Fed.  610,  22  U. 
8.  App.  220,  24  L.  B.  A.  698.  and  Scarborough  t.  Alabama  Mid- 
laod  By,,  94  Ala.  500.  10  So.  317,  both  holding  master  not  liable  for 
ncKllgeoee  of  servants  under  control  of  another. 

Cited  also  In  IxmtsTllle.  etc..  B.  B.  v.  Bast  Tennessee,  etc.  By.. 
M  Fed.  994.  22  D.  B.  App.  102.  arguendo;  dissenting  opinion  In 
Unllen  v.  Owosso,  100  Mich.  107,  108,  58  N.  W.  604,  28  L.  R.  A.  6»4. 
majority  holdlnK  neellgence  of  driver  Impotable  to  bis  gueat  See 
the  foUowlag  valuable  notes:  54  Am.  Bep.  185,  57  Am.  Bep.  500, 
19  Am.  at  Bep.  KM,  43  Am.  St  Bep.  488,  54  Am.  St  Bep.  75,  10  Am. 
8L  Bep.  419. 

UodiOed  In  State  v.  Boston,  etc..  B.  B.,  80  Me.  446,  15  Atl.  40, 
(oett  fn  team  has  some  doty,  but  has  not  same  degree  of  reeponiil* 
bOlty  as  driver,  and  negllfcence  Is  not  Imputed;  Dean  v.  Pennayl- 
Knla  B.  B.,  129  Pa.  8t.  522,  528.  15  Am.  St  Bep.  786.  737,  18  AtL 
719.  720,  B  L.  B.  A.  144,  145.  and  n..  affirming  rale  that  negllgeDce 
Is  not  Imputed,  but  holding  guest  liable  for  not  keeping  lookont  or 
TsquestlnK  driver  to  stop. 

DlsUngnlshed  In  Minster  v,  cmzens'  By..  53  Slo.  App-  280.  oegll- 
gaace  at  grlpmas  Is  imputed  to  conductor,  beliw  under  hla  controL 

1)6  U.  8.  SS0-3S6.  29  L.  588,  MOWBB  v.  FLGTOHBB. 

Pnblle  lands. —  Pre-emptloner  cannot  get  UUe  to  BUte  sdwri 
laiMla  selected  In  dlaputed  territory,  p.  88L 


Wmad  T.  Muttai,  I2D  U.  ■.  an,  30  L 
toi  GvTwd  T.  SDnr  Peak  MInciB,  M 
.  Cft.  V.  Tnluc  on,  etiL,  Co.,  QT  Fed.  1 
r  redemi  gma  cs 


»  H»-emptloa:  Good 
K.  B.  Lend  Co.  v.  £ 
num.  41  Ku.  572. 
EL  4B  Pkc  4B%  argnenao. 

1 3»  L.  aer.  stbbbims  v.  st.  anne 

attcfnattre  cUtms,  In  both  of  wUc 
t  b*  Joined  In  one  bill,  p.  802. 


L  B  L.  «T1,  JOHNSON  v.  WILKIN& 
icat  tm  efeeUnent  will  be  dismlsaed  wi 
OtIOTWS7.P-  SB8- 


,  S»  L.  en,  WELLS  T.  WILKINB. 
ocnt  to  ejectment  will  be  dinmlMc^ 
rahM  ten  tbu  (5.000,  p.  SM. 


,  »  L.  474,  HUNT  T.  UNITED  STAI 
7. —  Naval  offlcer'8  promotion  delate 
•  back  b>  proper  time,  p.  S07. 
J. —  Bt  act  of  1S62,  esamitiation  tor  : 
«  at  or  near  proper  time,  p.  397. 


.  tt  U  OTB.  UNITBD  flrTATEB  t.  Wj 
,  H  S4T,  8!8.  ^vlng  Olrcnlt  GoDft  e 
rka  for  "tike  aerricM,"  means  snbsl 


r  R.  8m  11  S47,  828,  Circuit  Court  c 
«  aa  dwk'a,  p.  400. 
UlUpa  T.  United  States,  88  Fed.  104,  1 
Sa,  Rand  v.  United  Statee,  36  Fed.  67 
,  4*  VWL  SSL  United  Statea  r.  Rand. 


Notea  OB  U.  S.  Beporta.  USD.&Mt-Mt 

I.  8.  App.  230  (affirming  S.  C^  48  Fed.  858),  bhA  tTnlted  StetM  ▼. 
ox,  128  D.  S.  233.  32  L.  467.  9  S.  Ot.  64,  aU  ApvW^  rule;  DuRei 
tea  T.  Harmon,  147  U.  S.  273,  37  L.  1ST,  IS  B.  Ct  880^  OVW  T. 
Ited  Statea.  33  Fed.  627,  and  Harmoa  t.  Uolted  Stataa,  iS  BM. 
,  argnendo. 

Hettngmt^ed  In  Strong  t.  United  States.  84  Fed.  22,  Oalvert  v. 
Ited  States.  37  Fed.  762.  M'Klnatrr  v-  United  Statea.  40  Fed.  819, 
rvln  V.  United  Statea.  44  Fed.  412,  and  United  States  t.  Bwlng, 
U.  8.  147,  SS  L.  S90,  11  B.  Ot.  T4Ei.  all  boIdUiK  oommlBstoner  not 
Itled  to  ancb  feea.  under  ]at«r  atatnta. 

C.  a  401-402,  29  L.  676.  BX  PARTB  BROWN. 
Eandamus  wlU  not  lie  to  territorial  conrt  dlamtaafair  eanae  lack 

proper  asatgnment  of  errors,  p.  402. 

)lBtlngnlalied  in  Hollow  Parker,  131  U.  S.  22B,  83  L.  124,  9  &  Ot 
,  iMuioe  maadamna  to  compel  court  to  bear  appeal,  wbera  notlca 
I  anffldeot 

LuLdamoa  Ilea  to  Compel  conrt  to  take  Jarladlcthm,  act  to  con- 

Ita  discretion,  p.  402. 
.pproved  In  Ex  parte  Parker,  120  D.  8.  743,  SO  L.  8S0,  7  S.  Ot. 
,  leaning  mandamna  to  compel  conrt  to  take  Jurisdiction  of  ap- 
L  where  auffldent  notice  was  riven;  GraJg  t.  Leltensdorfer,  123 
S.  209,  31  L.  122.  8  S.  Ot.  96.  holding  remedy  to  compel  land 
%  to  hear  appeal  1b  by  mandamna,  and  not  In  equity;  In  re 
inajIraDla  Co..  137  U.  S.  4IS3,  B4  L.  739.  II  S^  Ct  141.  refnalng 
idamus  to  Circuit  Court  to  hear  cause  remanded  to  State  conrt; 
■e  MorrlHon,  147  U.  3.  26,  37  !<.  01,  13  S.  Ot  260,  refusing  man- 
ins  to  District  Conrt,  dlamlaslng  libel  for  want  of  Jurisdiction: 
o  T.  Tonng,  31  Fla.  601,  34  Am.  St  R^.  44,  12  So.  676,  19  L.  E. 
ESS.  refmlng  mandamus  to  Judge  refnslug  to  hear  cause  because 
a  disqualified  by  interest:  State  t.  King,  32  Fla.  419,  IS  So.  892, 
lalng  mandamus  to  correct  error  committed  while  court  was 
'Vising  Jurisdiction;  State  t,  Pblllpa,  97  Ho.  843,  10  8.  W.  S99.  8 
L  A.  <90,  and  n..  lasnlng  mandamafl  to  Inferior  court  erroneously 
ilsalng  appeal;  State  t.  Eddy.  10  Mont  324.  29  Pac.  1067,  Issu- 
mandamuB  to  compel  Justice  of  the  peace  to  order  garnishee  to 
ty. 

V.  a.  402-4M.  29  L.  677.  UNION  PAO.  RT.  *.  UNITED  STATES. 
ppnal  and  error. —  Findings  of  fact  bi  fltst  appeal  are  no  part 
ecord  on  second,  p.  403. 
^rored  In  Naabna,  etc.,  JL  Corp.  t.  Boston,  etc.,  B.  Corp.,  61 

242,  21  V.  8.  App.  60.  holding  appeal  from  im>ceedlng8  snbss- 
it  to  mandate  from  Supreme  Conrt  brings  up  onlj  matters  tol- 
Df  tbe  mandate. 

rtloraxt  will  not  Ue  to  bring  up  original  pelltios  «n  saconi  ap- 
fram  trial  •■  amondad  petition,  p.  401 
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116  V.  8.  tlB~t2&.  2»  L.  888,  O'RBILLI  t.  CAMPBBIX. 

On  «pp«b1  from  territorial  Supreme  Oourt,  In  &b8Kice  or  atat» 
tbent  or  flndlDgs,  only  questton  la  anffldencj  of  pleadings,  p,  420. 

Olted  In  Baraett  t.  United  States  IST  U.  8.  Htt,  M  L.  76S,  11  8. 
CL  166,  arguendo. 

KixLoa. —  In  contest  ofrer  dalm.  objection  that  plalntlffa  not  dd- 
■ens  cannot  be  flnt  nJsed  od  appeal,  p.  420. 

Approved  In  BilUngi  v.  Aspen  Hln.,  etc.,  Co.,  SQ  Fed.  SSO,  10  XJ. 
8.  App.  S22.  title  can  be  dtfeated  on  Kronnd  of  alienage  only  by  sor- 
•mnient;  Jackson  t.  Dtnea,  13  Colo.  90,  21  Pac  919.  no  Iwne  aa  to 
allena^  arlalnc  Iwlow  la  not  conaldaed  on  appeal;  Tbomas  v. 
aiirWioIm,  IS  OoIq.  108,  21  Fac  1020^  right  of  corporation  to  locate 
riionld  be  alleged;  Keder  t.  Trueoian,  IS  CMo.  147,  25  Pac.  812. 
allegation  of  cltlseDShlp  is  neceiaur  In  proceeding  to  determine 
ad  Terse  clalma. 

Appeal. —  Findings  are  not  strlctlr  construed,  but  aufflce  If  Jastl- 
(jrlng  Judgment,  tbongb  not  [R«dse,  p.  421. 

Approved  In  Morgan  t.  E^ers,  127U.  S.a8,82L.S0,  SS-OU 
1042.  applied  wbere  order  embraces  botb  flmUngs  and  Judgment; 
United  8tatea  t.  Tlnaley,  68  Fed.  434,  Si  tt.  S.  App.  267,  boldlng 
opinion  of  court  mfflclent  whlcb  Implledlr  Aods  all  neceseArj  facts, 
wbere  only  qnectlons  of  law  arise  on  plalntlfTs  pleadings;  McElb- 
boa  T.  Brigbam,  18  Dtab,  8T,  56  Pac.  88.  Judgment  In  accwd  wttb 
correct  flndlngs  not  dtatnrbed  for  Incorrect  condnskins  of  law. 

Wnea.—  DlscoTerr  and  apiMvprlatlon  are  sonrce  of  Ale  to  min- 
ing claims;  development  Is  condltloa  of  contlnaed  possession,  p.  C3. 

Olted  IB  Honaker  v.  Martin,  11  Mont.  96,  27  Pac.  Z66.  dlscossing 
requisites  of  resuming  work  on  mine. 

Ktnea. —  Location  of  vein  bj  mere  notice  wlU  not  prevail  against 
later  dltTerait  location  nnobjected  to,  p.  422. 

Approved  In  dissenting  opinion  In  Mining  Go.  *.  Mining  Oo.,  B 
Utab,  80,  88,  11  Pac.  SS8,  M2,  mBjorltj  boldlng  flrat  locator,  bavlag 
apex  of  vein,  within  rorface  lines  of  claim  for  part  of  way,  and 
never  departing  entirely,  owns  entire  between  end  lines. 

11«  U.  a  ^3-42T.  20  L.  «n,  OARBIOK  v.  LAMAR 
Mandamna  will  only  lie  to  control  ministerial  eze«iitlTe  acts; 

taeoce  not  on  question  of  surrey  of  shifting  river  Island,  p.  426. 
Approved,  aigoendo.  In  Rnbm  v.  United  States,  66  Fed.  686,  and 

United  States  v.  Pearson,  24  BUtcbf.  469,  82  Fed.  810. 

MiMKllaneons.—  St.  Louis  v.  Ruts,  1S8  U.  a  2B1,  84  L.  901.  U  g. 

4X.  tM,  BMcaly  rafsntnc  ts  teland  aa  not  atatloaaiy. 
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mor&ble,  though  proceedings  are  civil;  United  Statea  t.  BnQer,  SS 
Ped.  490,  acQnlttal  on  Indictment  for  flelUng  llqaor,  ts  condnalTe 
adjadlcflthin  on  anboequent  trial  for  perjnrr;  State  of  T«xaa  v.  Hay 
Land,  etc,  Co.,  41  Fed.  230,  recovery  In  cItH  actios,  of  fine  for  no- 
lawfnlly  grazing  cattle,  la  eaaenUallj  criminal,  and  not  remoTBble; 
United  Statea  r.  One  DIbU1I«t,  48  Fed.  SS2,  corporate  officer,  con- 
rleted  for  Tlolatlon  of  Internal  rereoiie  law,  bars  forfeltnre  of  coi^ 
porat*  property;  United  Btatea  t.  Bhaplelgh,  54  Ted.  1S2,  133,  134, 
12  U.  S,  App.  26,  salt  under  |  8400,  R  3..  for  forfeiture  for  present- 
ing falae  clalma  against  United  States,  la  n-lmlnal  In  Ua  nature; 
Cooper  T.  Commonwealtb,  —  Ky.  — .  Gl  8.  W.  700,  4S  L.  R.  A.  217, 
aeqalttal  of  offense  bars  proseentlon  for  perjury  for  denying  it; 
Origet  T.  Unlt«d  State%  126  U.  B.  247,  SI  L.  747,  8  S.  Ct  850. 
arguendo. 

DlatlngnlBtied  In  United  Statea  f.  Zucker,  181  U.  a  478,  470.  4S2, 
40  L.  778,  770,  780;  16  a.  GL  642,  013,  In  forfeiture  proceeding,  under 
enatoma  act,  owner  cannot  demand  to  be  conf  canted  wltb  wltneeacs; 
Stone  T.  United  States.  167  U.  8.  1S4,  186.  1S7,  18S,  42  L.  180,  131, 
17  S.  Ot  780,  781,  782,  fifBrmkig  S.  C,  64  Fed.  671,  20  U.  S.  App.  S2, 
acqntttal  for  taking  timber,  no  bar  to  suit  for  value  of  same;  United 
Stat«a  T.  Jffidlcke.  78  W^.  103,  acquittal  of  poatmaater  for  making 
false  retnruB,  Is  no  b&r  to  Bult  on  bond  for  amount  sbown  due 
goremment;  State  of  Iowa  t.  Oaywood,  96  Iowa,  373,  titi  N.  W.  887, 
aequlttftl  for  larceny  does  not  bar  prosecntloa  for  perjury  'or  deny 
[ng  lare^iy;  United  Statea  v.  Tbr«e  Copper  Stllla,  47  Fed.  407.  500. 
convlctloD  under  f  3257,  R.  S.,  for  Ulldt  distilling  does  not  bar  for- 
fslture  of  distillery:  United  States  v.  Olsen.  97  Fed.  Stt2.  883.  S85, 
forfeiture  of  vessel  for  landing  Chinese,  la  no  bar  to  Indictment  ot 


JadgiDMit  by  court  of  concurrent  Jurfadictlon 
■pcciAc  point  bnt  also  of  Incidental  matters.  If  by  court  o(  ucto- 
«va  Jurisdiction,  p.  44S. 

Ue  U.  8.  44&'M1,  20  L.  601,  WALLING  t.  MIOHIQAN. 

Commereat —  Stste  tax  on  liquor  sales,  by  non-rasldMita,  without 
similar  tut  on  domestic  sales.  Is  void,  p.  4M. 

AMwoved  In  Leiay  v.  Hardin.  13C  U.  8.  121,  84  L.  186,  10  S.  Ot. 
688  (dissenting  opinion  In  S.  C,  1%  U.  S.  1S2,  84  L.  147,  10  8.  Ct. 
not.  holding  State  ststnte,  prohibiting  sale  of  intoilcatlng  liquors, 
void  as  to  sale  in  original  Imported  packages;  United  States  *.  Hop- 
kins, 82  Fed.  S38,  MO.  holding  livestock  exchange  an  illegai  mooop- 
oij  under  Federal  statute;  State  v.  Deschamp,  S3  Ark.  493,  14  S.  W. 
T>3,  holding  statute  prohlbltlDg  sale  of  wine,  except  that  made  from 
grapes  grown  by  seller,  void;  dissenting  opinions  In  Rhodes  v.  ^owa, 
170  U.  8.  428,  42  L.  1097,  18  S  Ct  670.  majority  htridlng  Stat* 
regulmtlon  of  llqaor  tmnsportation.  void  as  to  intentate  tnnfipoct» 
dMi:  Tance  v.  Tandercook  Co,  170  U.  S.  467.  42  L.  HOT,  IS  &  Ot 


uses.  MS-iei  HotcB  on  U.  S.  Heporta. 

est.  maiorftr  hotdlnr  State  Rcnlatfon  of  tmporUtk 
raid.  See  9  Abb.  St.  Rep.  880.  2T  Am.  St  Rep.  958.  i 
Dhtliigttlahed  In  Coe  t.  ErroL  116  n.  S.  528,  29  L.  Til 
luMlBg  txx  on  goods  &wsttiiig  shipment  oat  of  the 
Xew  rork  t.  Roberts.  171  C.  S.  662.  19  8.  OL  60  (dUst 
fti  SL  C  171  U.  S.  875.  19  3.  Ct  74),  holding  tax  on  to 
tioam  iolag  bnalneas  within  State,  rmlld;  Kohn  v.  Mel 
43Si  boldin;  statnte  nstrlctliic  Uqnor  llceosea  to  ceiti 
ettfaom  of  State,  ralld. 

OHuaaR*.— Stat*  tax,  discrinilDatlng  agalnM  prod 
State*.  Is  raid.  p.  4fiS. 

ApproTed  ta  Swift  r.  Sotphtn,  89  Fed.  640,  In 
»!«.  and  lUBiwBots  t.  Barber.  136  U.  S.  3S(,  S4  I 
■U  holdins  State  statute  requiring  Inspection,  In  t 
h*tom  alanshter.  toM:  Brimmer  v.  Rebman,  1S8 
U  Sl  Ct  at  affirming  41  Fed.  870,  atatnte  reqi 
neat  atengfatered  more  than  100  mllea  from  p 
Tandet\Mok  Co.  v.  Vance.  80  Fed.  793.  holding  ! 
ImportattoB  of  Hqnors.  Told.  where  their  sale  I 
State;  Rodgen  t.  Kent  Circuit  Jadge,  IIS  Mich, 
kolding  tax  on  peddlers,  alscrlmlnatlng  against  : 
^■«a»iiH»nf  opinion  In  New  York  State  r.  Robert! . 
&  Ct  7^  majority  holding  tax  on  foreign  corporstton 
'tt««>  within  Siat«^  TBltd.    See  27  Am.  St  Rep.  563,  ni 

Diattngnished  in  State  r.  Rlcharda.  S2  W.  Va.  853,  I 
1 .  R.  A.  TOe.  and  n..  and  Emert  v.  MIsBonrI,  156  D.  S 
I_  43S,  19  Sl  Ct.  373,  both  holding  non-dlBcrlmlnatlng  ta 
of  domwclc  and  Imported  goods,  valid:  American  H 
Shaffer.  68  Fed.  755.  State  t.  Long.  96  N.  O.  587,  50  i 
and  Sz  parte  Hanson,  11  Sawy.  659,  28  Fed.  129.  all 
dtoorlmlBatlng  tax  on  all  dmrnmera.  valid;  Preston 
Fvd.  Stt,  holding  State  (ai  on  all  persons  aelUng  ce 
Mttwspapera.  valid. 

Commnco. —  Power  of  Congreea  Is  ezclnalve  In  al 
qiurlnf  uniform  mles,  p.  455. 

Commer««. —  Non-action  by  Congress  leaves  comm 
KwUvd.  and  State  regulation,  except  local.  Is  void,  pp. 

App(vv«d  In  Plckard  v.  Pullman  Sonthern  Oar  Co.. 
V  U  T«t\  6  3.  Ct  042.  h<dding  State  Ux  on  sleeplng-cs 
tatantato  transportation;  Fechelmer  v.  LonlHTille,  84 
W.  tW.  State  V.  Rankin,  11  S.  Dak,  149.  76  N.  W.  SOL  1 
llu*.  tW  ^'a.  319,  and  Bobbins  v.  Shelby  Taxing  Dlst,  : 
9U  U  UOSk  T  S.  Ot  594,  all  bolding  State  tax  on  drum] 
nold«ut  bnalnasa  bonsea,  void;  Philadelphia,  etc.,  8tei 
rMMytmnla,  Uta  D.  8.  346.  30  L.  1209,  7  8.  Oc  1125, 
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z  on  grosa  recetpts  of  flteanutalp  companji  derlred  from  foreign 
id  Interstate  tranaportatlon,  rold;  Scott  r.  Donald,  165  D.  8.  &4, 

L.  613,  17  8.  Ot  270,  and  Bowman  t.  Chicago,  etc.  By.  Co.,  125 
.  &  SOe.  SI  L.  715,  8  a  Ct  loee  (dlaaentlng  oirinloo  In  8.  O,  12S  V. 

S17,  618,  81  L.  718,  8  S.  Ct.  711),  both  holding  statnte  regulating 
iportatlon  of  Intoxicating  llqaon  within  State,  void;  Lelonp  v.  Pon 

Mobile,  127  U.  S.  648,  32  L.  814.  8  8.  Ct  13M,  holding  city  license 
X  OD  Interstate  telegraph  company,  void;  Leisy  t.  Hardin,  135 
.  S.  lOS.  34  L.  132,  10  8.  Ct  6S4  (dissenting  opinion  In  8.  C.  13fi 
.  S.  147,  34  L.  145,  10  8.  Ct  697),  holding  State  statute  prohibiting 
le  of  Intoxicating  Uqnon,  void  as  to  sale  In  original  Imported 
Lchages;  Mobile,  etc.,  R.  Co.  r.  Sessions,  28  Fed.  S94,  holding  State 
galatlon  of  Interatate  freight  rates,  void;  In  re  Barber,  39  Fed. 
0.  holding  Btatnte  prohibiting  sale  of  meat  nnless  Inspected  within 
ate  before  slaughter,  void:  United  8tates  v.  Hopkins,  82  Fed.  537, 
•Iding  llTe-stock  exchange  an  illegal  monopoly  nnder  Federal 
■tnte;  Amea  v.  People,  Ki  Colo.  510,  511.  5S  Pac.  726,  holding 
ate  tax  on  peddlers  of  goods  mannfactnred  outside  State,  Told: 
allart  V.  NorthMH  Pac.  B.  B..  10  Mont.  180,  25  Pac.  122,  11  L.  E.  A. 
0.  and  nJ,  holding  Federal  statute  prohibiting  {Uscrimlnatlon  b> 
immon  carriers,  valid;  Lnmberville  Bridge  Co,  v.  Aasessora.  iW 
.  J.  L.  584.  26  Atl.  713.  25  L.  B.  A.  137,  holding  State  tax  on 
rporatloD  engaged  Id  Interstate  business,  valid;  Singer  Iffg.  Co. 

Hardee.  4  N.  Hex.  177  (682),  16  Pac.  607,  holding  State  statute 
Mcrlblng  conditions  for  foreign  corporations  doing  bnslness  there, 
M;  dissenting  opinions  In  Adams  Express  Co.  v.  Ohio,  166  D.  8. 
4.  41  L.  700,  17  S.  Ot  314,  majority  holding  property  of  corpora- 
tns  engaged  In  Interstate  commerce,  taxable  by  State  where 
^ted;  Vance  t.  Vandercook  Co.,  170  U.  8.  465.  42  L.  1110,  IS 

Ct  684,  majority  holding  State  regnlatJon  of  Importation  ot 
luors.  void.  See  59  Am.  Bep.  269,  and  27  Am.  St.  Bep.  550,  notes. 
Dlstlngnlshed  In  Bmert  v.  Ulssonrl,  156  U.  S.  822,  30  L.  433,  15 

Ot  874,  holding  non-dtscrlminating  State  tax  on  peddlers  of 
mestic  and  Imported  goods,  valid:  Lonlsvllle,  etc.,  R.  R.  v.  Een- 
cky.  161  n.  8.  700.  40  L.  859.  16  S.  Ct  723,  holding  State  problbl- 
m  against  pooling  among  competing  common  carriers,  valid: 
mieeon  v.  Indiana  Nat  Gas.  etc..  Co..  128  Ind.  681,  28  N.  B.  84, 

L.  B.  A.  661  (dissenting  opinion  In  S.  0..  128  Ind.  600,  28  N.  B.  S7. 

L.  R.  A.  663),  holding  State  regulation  of  transportatloo  ot 
tnral  gas  In  pipes,  valid;  Myers  v.  Baltimore  County,  S3  Md.  388, 

Am.  St,  Bep.  352.  35  AU.  14S,  34  L.  B.  A.  311,  holding  tax  on 
ttle  brought  withtn  State  for  sale  and  export,  valid;  People  t. 
UK.  74  Ulcb.  690.  42  N.  W.  142.  holding  tax  on  goods  brongbt 
thin  State  for  sale  In  original  packages,  valid;  Waterbury  v. 
wton,  50  N.  J.  L.  539.  14  Atl.  607.  holding  statute  prohibiting  ssle 
colored  aleomargarlne,  va'ld  as  to  ssle  In  original  Imported  pack- 
BS:  Bagg  V.  Railroad.  109  N.  0.  283,  284.  26  Am,  St  Rep.  573.  674, 

8.  K.  81,  14  L.  B.  A.  598,  holding  SUt«  statute  requiring  r^l- 
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*4iM  —  Br   Kt   af   1863.    nralngfl 
C  AKiKlMe  anle^  tn  invoice  prif 
:»UB>iiiv  130  C.  S. 
I  »r  aetnl  turkct  ralo 
ad.  IB  r.  &  Sa,  S  U  S77.  14  S.  CL  T34.  TO] 
I,  »i  I  Fill  ^  art  •£  PbcUbC  bRTiM:  Masone 
S.  SK  3S  I^  X131.  12  S.  Ct.  391.  and  Appeal  at 
botb  vMt^  IMHM  eaatsinliis  matdws.  not  d 
T.  ThM*"^  2S  Fed.  30.  bonea  for  nwlcttea  ma; 
Hcd  hr  MMBe  otber  parpoae  tban   traiupor 
llii^iiM    M  Fed.  121,  boxes  coDlaioiug  matcbes,  t 
tioo.  and  alM>  otherwlae.  are  not  dntiable;  Mor 
S3  Fed.  24Sl  «ii1t  market  raliw  of  goods,  per  se, 
States  T.  t«fsett,  86  Fed.  SOI,  302.  26  U.  8.  A 
are  not  nBnaoal  eoTerinca  of  Boqaefort  cbeese.  a 
under  act  oT  1890:  Hcrbllng  r.  United  States,  7 
iDToIce  allows  aomethlng  not  dutiable  may  be  Inc 
show  how  mncb  there  la.  no  redncUon;  Eoberl 
C  a  28,  S3  I*  339,  10  8.  Ct.  8,  arKuendo. 

ODBtoma  dntlM.— Objection   to  charges  on  pi 
appralaement  1b  properly  by  protest,  p.  51B. 

AK>W*t'  '"  SaltonaUUl  v.  RiiBsell,  162  U.  S.  « 
Ot  ISO,  proteat  mnat  be  made  within  ten  days   ' 
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ort  altered:  TToIted  States  r.  PawaTont,  16&  U.  8.  21,  42  L.  046, 
S  S.  Ot  221.  chargea  added  to  datlable  ralne  of  (oodi,  mar  ^  *^ 
icked  b7  iHuteot;  Hermann  v.  Cntted  States,  64  Fed.  IGl,  though 
ppralsement  ta  coilc1iis1t«,  Inclnalon  of  aooMthlDg  not  pert  9t 
karket  [olce  may  be  re-axamlned  on  protest. 

la  C.  &  617-&29.  29  L.  71D,  OOB  v.  BRBOL. 

atat*  has  JnrlKUctlon  of  pMsona  and  tUngs  wItMn  It  not  bdnv- 
V  *o  anotbvr  Jorladlctlon,  p.  624. 

Approved  In  Tan  BrockUn  t.  State  ot  Tenneeaee,  117  C.  S.  179^ 
1  L.  StSS,  6  &  Ot  68B.  lands  beM  by  United  Mates  cansst  ba  taxed 
J  States. 

Taxation. —  State  ma;  tax  personalty  tbenln,  of  oon-resldent 
lao  taxed  elsewhere,  p.  624. 

Approved  In  Pnllman  Car  Co.  t.  PennsylTanla,  141  D.  S.  2S,  SS  L. 
16.  II  S.  Ct  878  (see  dIsBeatfng  opinion  in  8.  C.  141  U.  S.  SI,  SK 
L.  619,  11  S.  Ct  8S1),  colIectUiK  cases,  foreign  railroad  corporation 
lar  be  taxed  on  capital  stock  on  ratio  of  mileage  within  State; 
aT.  Soc.  T.  Unltnomah  Connty,  169  U.  8.  4S1,  42  L.  806.  18  S.  Ct. 
H.  State  may  tax  mortgages  of  lands  therein,  ttaongh  owned  by 
oo-resldents:  Wlnkley  v.  Newton.  67  N.  H.  83.  86  Atl.  612,  35  L.  R. 
.  767,  lc«  belonging  to  non-resident  awaiting  transportation  at 
ideflnlte  time,  may  be  taxed;  Eelley  t.  Rboads,  7  Wyo.  286.  61  Pac. 
M.  ae  L.  B.  A.  eoe,  sbeeip  graalng  in  State  may  be  taxed,  though 
itomed  for  assessment  to  another  State.  See  62  Am.  Bt  Rep.  448^ 
».  4B1,  note. 

ComaMresL—  Ooods  en  roots  through  a  Btate,  thong h  delayed 
tereln,  are  not  tliere  taxable,  p.  62S. 

An>roTed  In  State  t.  Jndge.  44  La.  Ann.  777,  11  Sol  76,  law  re- 
ilrlag  different  coaches  tor  colored  persons.  Is  void  as  to  Inter- 
at«  paaseogers.  See  62  Am.  St.  Rep.  476.  note. 
DlstlngulBbed  In  Transit  Co.  t.  Lynch.  18  Utah,  380,  65  Pae.  M2, 
Jlway  cars,  leased  by  foreign  corporation,  may  t>e  taxed,  though 
igaged  In  lat«rstate  commerce. 

aommaea.—  Goods  collected  for  export  are  not  yet  exports  pro- 
cted  against  State  tax.  p.  026. 

Approred  ID  United  States  r.  Knight  108  U.  8.  18.  89  L.  828.  tS  8. 
t.  2»  (see  dissenting  opinion  In  166  U.  S.  41.  89  L.  339.  10  S.  Ct 
4).  alBrmlng  00  Fed.  310.  sugar  monopoly  not  Inhibited  by  act 
1890,  having  oo  direct  relation  to  Interstate  commerce;  Cutting 
Florida  Ry..  46  Fed.  644,  shipment  to  agent  within  State  for 
imedlate  reshipment.  Is  Interstate  commerce;  In  re  Greene.  63 
^.  lis,  act  of  1890  does  not  control  comblnattona  mer^  owning 
■tinenes  In  Tarlons  States:  Dneber  Watch  Oase,  etc.,  Oo.  v. 
nrard,  ste.,  Co..  66  Fed.  642, 15  D.  S.  App,  10;  eomblnatlaa  whost 
TOL.  XI— « 
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State  BUT  pcobEbit  sale  of  ol 
Stan?:  H<»daras  Ctt.  t.  Asses 
tax  mar  be  laM  on  corporwl 
ktecstale  eotnneiv*:  SUnda: 
GetKcaL  «  X.  J.  Eq.  2T3.  IB 
t&Ms  trattsacttas  babma  Id 
FMWTlTaata  Tti  Ov.  4S  N. 
MT.  ttttp^Bttt  mesnges  to  a 
tax  to  aot  paid:  BooMoa  Ns 
8»  Tetx.  &  3S  AiB.  SL  Rep.  3 
sMit  Ml  tMFXv.  for  deHTHT  t 
if  !atM9tatv  eonnwRc:  N«if« 
T7S.  5T  An.  St.  Bep.  82ft  24 
can  «■  n«t»  for  another  Stal 
etc..  Kr.  V.  Becker.  35  Fed. 

Bsa.  Mt«. 

Cannarc*. —  G«ods  for  ^ 
taxable  as  pait  of  geaenti  m 

AppioncI  In  Tnrpto  ».  Bi 
8.  Ct  8S&  excise  on  tobacc 
dntr  on  exports:  PbUadelphl 
l«  U.  a  M«.  »  t*  1205.  7 
of  Bteatner  nmnlng  betweei 
U.  S.  24.  32  U  851,  9  S.  Ct. 
tohwkanw.  even  for  eipori 
M5  U.  S.  2(a.  36  li.  676.  12  S 
bnajBMB.  thongh  road  1b  eag 
lABtbw  Co.  T.  WlUetts.  118 
(or  MT«Tal  years.  thonKh  In 
9tgit«  T.  IncHana.  etc.,  OU.  G 
»  L.  R.  A.  »S2.  and  n..  Stat 
iiy^n  V.  BalUnmre  Conntr 
»*.  »  Att.  !«.  84  L  »■  A-  = 
Iw  Oar  or  ao.  and  Bold  ont£ 
lUVW,  sa  Noh.  80S.  306.  28  J 
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EtiU  msT  prohibtt  manuf&ctnre  of  Uqnor  to  be  exported;  Lumber 
m»  Bridge  Co.  T.  AsMBSora,  SB  N.  J.  L.  SSB,  26  All.  71S,  2S  L.  B.  A. 
137,  oollecttns  casea,  allowing  license  (e«  on  cwporstloDS,  Irrespec- 
UTS  (rf  Its  bostness;  Bothemel  t.  Ueyerle,  ISe  Pa.  St.  261,  20  AtL 
5ST,  S  Ii.  R.  A.  S68.  and  n.,  license  of  peddles,  pnrchs^lng  wltb  in- 
lent  to  export.  Is  TBlId;  Eelley  v.  Rboads,  7  Vfjo.  263,  Gl  Fac  tSOS^ 
39  L.  R.  A.  GOl,  llve-^tock  brouKbt  fn  State  to  be  grazed,  ma;  be 
tued;  dissenting  opinions  In  Wabasli,  etc  By.  t.  Illinois,  118  tJ.  S. 
ES9,  30  L.  2S5,  7  a.  Ct  20.  majonty  iK^dlng  State  sbort-baul  law, 
TDld  aa  to  Interstate  commerce;  Peoirfe  t.  Hawkins,  16T  N.  Y.  22, 
n  N.  B.  204.  42  L.  R.  A.  490,  majority  holding  law  r«qalring  convict 
labor  goods  to  be  so  labeUed,  ioTslU.  Bee  27  Am.  6t  Rep,  504,  and 
B  Am.  St  Bep,  474,  47S,  notes. 

Commerce. —  Imports,  still  In  original  packages,  are  not  taxable; 
rtherwise,  If  at  destlnatlcKi  and  not  discrlmlnaled  agalnat,  p.  527. 

Approved  In  Coal  Cki,  v-  SberllT.  40  La,  Ann.  228,  8  Am.  St,  B«p. 
sn,  B  3o.  844,  goods  from  other  States  may  be  taxed  Iwrore  nn- 
loided:  TltuBTllle  v.  Brennan.  143  Pa.  St.  650.  24  Am.  St.  Rep.  5S4, 
22  AU.  805,  14  L.  R.  A.  102,  and  n.,  dty  ordinance,  forbidding  solicit- 
ing wittaoDt  Hoense,  Is  valid.  It  not  discriminating  against  other 
Btates. 

116  n.  a  629-538,  29  L.  712.  IRON  8ILVBR  MIN.  00.  T.  OHBBS- 
MAN. 

KIum. —  Under  R.  S..  |  2S22,  owner  of  vein  may  follow  bum 
antslde  side  lines,  so  far  as  traceable,  p.  B31. 

Approved  In  Butte,  etc.,  Min.  Co.  v.  Soclete  Anonyme  Des  Iflnes. 
a  Moat  192,  S8  Fac  US,  applying  rule  In  determining  rigbt  to  fol- 
low vein:  dissenting  opinions  in  Mining  Co.  t.  Mining  Co.,  B  Utab,  74. 
n,  11  Pac.  ttSS,  642,  and  Sooth  &nd,  etc.,  Oo.  v.  Tlnney,  22  Nev.  63, 
15  Pac.  lOB,  majority.  In  botb  cases,  applying  rule  in  determining 
title  to  mine.    Bee  U  Am.  Bt  Bep.  26C.  note. 

DtstliignlBhed  in  Montana  Co.  v.  Clark,  42  Fed.  620,  btrfdlng  rale 
■ot  applicable,  where  end  lines  of  claim  are  not  paraDel;  Jones  v. 
E'roapect  etc..  Co.,  21  Nev.  846^  352.  31  Pac  044,  646,  holding  mlntDs: 
latent  does  not  convey  veins  which  apex  ont^de  of  boundary  lines, 

TrlaL — Where  rtiafg«  Is  fall  and  clear,  other  instructions  asked 
■ay  be  refused,  p.  6S2. 

Mlnas. —  Vein,  or  lode,  means  distinct  sone  of  mUierallsed  rock, 
hongh  DDsvea  In  tixe  and  richness,  p^  fi34. 

Approved  In  IroK.  etc,  Co.  v.  Mike,  etc,  Co.,  148  D.  S.  401,  S8  L, 
M.  Ifi  &  Ot  MB  (see  dissenting  opinion  In  B.  a,  143  U.  a  421,  36  U 
10;  12  8.  Ot  961),  Book  v.  Justice  Mln.  Co.,  68  Fed.  126,  Mont 
ieot  Ry.  V.  MIgeon,  08  Fed.  818,  816,  Meydenbauer  v.  Stevens,  78 
'«d.  790.  Illlnoia  BUver.  etc  Co.  v.  Repp,  7  N.  Mez.  842,  34  Fac 
4S  (see  dlssentiag  opinion  In  7  N.  Mex.  346,  34  Pac  &48J,  Reynolds 
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r  pnp&tty  wldtont  doe 
miessee  t.  Union,  etc,  I 
X  innjorlt;  boldlng  JnrK 
>iit,  oikder  act  of  1S38;  I 

PM.  ST7,  879.  36  U.  8. 
n  that  law  Impairs  obll 
:tlHL 

ippoaJ.— Dtsm  Ileal  of  ■ 
l*ea  only  lexal  discretion, 
Approved  In  Wetmore  r 
.  2M,  reviewed  by  Bnpn 
□mirts. —  Facts  most  be 

Federal  qnestlon;  snlt 
:btB,  wafl  tmproperlr  dlsi: 
Approved  In  Hartog  ▼.  U 
I,  erldeDce  on  wblcb  cot 
pear  ot  service;  Depntro 
OL  H4.  refoBlDK  to  dlaa 
).  17  8.  Ct  26&  applied  b 

nnconstltntlonal  statute; 
J.  «  L.  SSi,  6BS.  18  S. 
3Dnd  tbat  more  tban  Joi 

Portland  Gold  Mln.  Co., 
pate  over  mlolng  claim; 
len  alle^tlons  of  dama, 
tlooal  amotint,  motion  t 
Wyman,  38  Fed.  6TT,  S  L, 
'»  pleading  to  raise  qnes 
il  begun;  Foster  v.  Clei 
frioK  want  of  diverattf 
>D  defendant;  Bank  of 
,  36  U.  S.  App.  519,  dlen 
fooia  sold;  GobblDS  v.  : 

■nendment  wltbdntwti 
ring;  Stillwell,  etc.,  Oc 
rO,  wben  court  must  del 
itlons  of  law  to  determli 
ret  V.  Qnlne.  OS  Fed.  ! 
Id   d«*truct]on  of  flume 

Co.  V.  Kelly.  160  U.  S,  1 
Ids  transfer  to  foreign 
Jd  be  dismlaaed;  Whels 

R.  A.  7S.  and  n..  argui 
ipfral  —  In  sulta  not  ex 
>DtroTerfi7.  noleas  colo 
iprored  Id  Vance  v.  Vi 

Ct.   647.  wbere  State 
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tton.  diaanowed  after  hearlcg;  dlaaentliiK  opinion  Id  Leas  t.  Bns- 
1,  85  Fed.  477,  481,  60  D.  S.  App.  27,  88,  majorit;  dlrecUDg  Circuit 
art  to  dlamlaa  btD  not  Bbowlng  JnrladlcttoDal  amount;  Uaaoa  r. 
ilftgham.  82  Fed.  089,  68  U.  8.  App.  540,  argnendo. 
lypaaL     TJdapc*  o«  wblch  Olrcnit  Oonit  Aamlasea,  moat  b* 
rtlnant,  and  of  neord,  to  be  rerlewable  on  appeal,  p.  591. 
Ippntred  In  WetiDora  t.  Bymer.  IflO  U.  8.  118.  42  L.  888,  18  S. 
.  3M,  erldence  mnst  create  a  legal  certainty. 
ynat,  it  suspecting  Ita  Jorladlctlon  la  Imposed  on,  ma/  hutHnte 
iali7  aaft  spoata,  p.  091. 

approved  In  Mwrla  t.  Gilmer,  128D.  8.826,827.  S2L.eM,88. 
.  2SQ,  where  record  attowa  no  Jnrladlctlon,  Supreme  Gonrt  roTeraea, 
tb  order  to  disiniaa:  Wetmore  t.  l^mer.  168  U.  B.  122,  42  L.  S84, 
3.  OC  280,  eTlt^ence  mnat  create  legal  certatnt;;  Imperial  Rello- 
C  Co.  V.  Wf mait.  88  Fed.  577,  8  L.  S.  A.  506.  and  n.,  anaww  om 
trlta  waives  plea  to  Jariadlctloii;  Simon  t.  House,  46  Fed.  31B, 
lot  tnay  be  niaed  bj  affidavits  or  depoBltlona;  Tbe  Jobn  O. 
■«eney,  SO  Fed.  Ml,  motion  to  dlamlae  libel  in  rem,  m&y  be  made 
er  full  hearing  on  merits;  Letilgh  Uln.,  etc..  Co.  v.  Kellr,  S4  Fed. 
I,  wbere  corporation  la  organized  for  purpose  of  making  Jurledlc- 
n.  ease  dismissed:  Less  t.  Bngllah,  8G  Fed.  474,  M  U.  S.  App.  28 
e  dissenting  opinion  In  8.  C  89  Fed.  480.  D6  IT.  8.  App.  32). 
«ctlt]g  GlrcDlt  Court  to  dismiss  case,  not  sbowlng  Jortsdlctlonal 
lonnt;  LerlnsU  t.  Middlesex  Bk.  Co..  02  Fed.  460  (see  dtssent- 
:  opinion  In  a  a,  82  Fed.  466),  peUUon  In  State  court,  disclosing 
Istllctlonal  amount,  auetalnlng  exceptlona  to  Items  does  not  d*- 
I  Federal  Jurisdiction;  Wonderiy  t.  LafsTette  Co.,  ISO  Mo.  MS, 
&  W.  748,  46  L.  R.  A.  390.  bonds  ssslgned  to  get  Judgment  la 
lenU  court  It  la  set  aside  In  State  conit. 

loorts. —  On  objection  to  Ita  Jurisdiction  by  ooutt,  sna  spouts 
tstur  Is  entitled  to  bearing,  p.  602. 

>UtingnMted  In  Davla  t.  Kansas  Oltj,  etc.  B.  B„  82  BM.  MM, 
Id  aa  baTlng  no  application. 

IT.  B.  698-696,  29  L.  723.  SHBPARD  T.  GABBIOAN. 
'atant— ,  Introducing  new  elementa  In  his  claim,  after  Orat  rajec- 
i,  canaot,  t£erea/ter,  drop  them  to  catcb  Infrlager,  p.  59T. 
pproTMl  In  Sutter  r.  Boblnson,  119  D.  &  641,  80  L.  496,  7  S.  OL 

apiiUed  to  apparatus  lor  reaweatlng  tobacco;  Onwford  t.  Her- 
der. 123  U.  B.  007.  SI  L.  274.  8  &  Ot  408,  coUectIng  cases,  applied 
inprDvement  for  InserUag  staple-i;  Hendr  ▼■  Minn's  Irhi  Works, 

tr.  a.  876,  82  L.  209,  S  &  OL  1279,  ore  stamp  feeder,  described 
a  cylinder,  not  smooth,  does  not  cover  on«  tbat  la;  Bomer  v. 
die.  132  D.  S.  817,  88  L.  B83.  10  S.  Ot.  99,  ctdlecUng  eaaes.  ap^led 
CTnlf^^jMi  lock  and  handle  on  trareUlnc  bags;  Tale  Lock  Oo.  t. 
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ntc.  135  C.  S.  379,  34  U  183, 10  S.  Ot  896,  r 
m  relBflne;  Dobson  t.  Lees,  187  U.  S.  26S,  I 
ffime  csnnot  fnclnde  matter  once  tntenUoni 
eea,  30  Fed.  827.  retsBtie  brooder  ttian  orl 
ilarly  wbera  tbl«  was  orlglDallr  refused; 
.  208,  214,  8  D.  S.  App.  200.  no  constractl 
rer  rejecrted  claims;  Corbin  CabI 
;0  U.  S.  40.  37  L.  990.  14  S.  C 
broad  claim  for  lock,  precludes 
Ion;  Knaiv  t.  Moras,  150  U.  S. 
a  must  be  read  and  Interpreted 
i;  Morgan  Envelope  Co.  t.  Alban 
2,  14  8.  Ot  629,  acQDiesceiice  in 
iflt  tbereof;  Ia  Bm  t.  Westeni  t 

87,  lafltrament,  withoot  elements  tbereo 
bloation;  Boland  ▼.  Thompson.  23  Blatchf. 

lor  rejection  is  appeal,  and  not  relaaae; 
)g  Co.,  77  Fed.  431,  47  U.  S.  App.  125,  < 
mid  be  toBde  by  appeal,  and  not  by  at 
nded  claims;  Electrical,  etc.,  Co.  v.  Jnllen 

where.  In  device,  patentee  dalma  one  t 

two:  United  States  Axle,  etc.,  Co.  v.  Won 
to  patent  lor  axle  labrlcator;  Smitb  v.  Pit 
ISO,  commnnlcationB  to  patent  office,  reatrti 
aregarded.  In  mlt  for  Infringement;  Celluli 

etc.,  Co.,  42  Fed.  906.  patent  only  secure 
d  acce3>ted;  Nat.,  etc.  Machine  Go.  t.  Wlllli 
~  A.  110,  and  n.,  claim  for  clgar-bnnelier, 

drawing,  la  strictly  construed.  In  rlei 
k.  49  Fed.  4AS.  applied  to  plows  wtth  a 
r.  Seneca,  S6  Fed.  ise.  where  patentee  < 
>n,  be  la  restricted  to  the  narrow  clal 
2o.  T.  Anltnuin,  58  Fed.  778,  applying  i 
ectlon  of  clalma,  reopened  tinder  redsi 
>lsen.  61  Fed.  833,  rule  applies  where  n 
I  well  aa  broader  tban  those  allowed;  W< 
tearing,  68  Fed.  650,  sheaf  carriers,  deacrib 
Infringed  by  one  donblo-JolMed;  Wbeaton  t 
U.  8.  App.  118^  applied  to  can-heading  ma' 
:.,  Oo.  T.  Elwood,  73  Fed.  4S0,  where  certi 
on  are  declared  neceaRary,  omlaeton  la  no  li 
mp,  etc..  Go.  t.  Btempel.  75  Fed.  5SS,  ap 
;  Steama  t,  Rnssell.  86  Fed.  22S,  34'  n.  : 
lll-dtpping  darlce;  Tmman  v.  Holmes,  87 
'48.  collecting  caaea,  applied  to  breaking  c 
ir  Co.,  90  Fed.  669,  62  D.  8.  App.  282,  ml 
ivbetber  <AJeotions  of  pat^it  office  weic  i 
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r  Dot:  cowwatlnf  oplolui  In  WoBdnshooBa  t.  Borden  Povtf  Brmks 
)^  ITO  U.  S.  532.  43  L.  1152,  18  S.  Ot.  72S.  majarttr  holdlas  West- 
ifbooae  flnM  preeaare  automatic  brako^  not  InTriosed. 
DlstlofuiBtied  In  Tftle  Lock  Utg.  Go.  t.  Now  Haven  ter.  Bmak, 
I  Fc4.  171,  wh«c«  patent  offlce  called  a  "  dooblo  dlae "  a  "  Blngto 
Isc."  part7  Is  Dot  iMrednded  by  cUlmlnf  lormer  In  rdaeao;  Wirt  v. 
trown,  8S  Fed.  286,  langua^  ot  patent,  not  amblgnonB.  cannot  be 
Terrideo  by  letto;  of  stdldtor;  Beece  Bnttmi,  etc„  Macb.  Oo^  v. 
Hobe  BnttoD-HoIe.  etc.,  Co.,  61  F«d.  969.  21  D.  8.  App.  244,  collect- 
iC  caaes,  rule  not  applied  where  no  direct  lasne  of  DOTeltj,  and 
■MBdmenta  were  only  locldental;  M'Oornrick  BarrestlDg,  etc.,  Co. 
'.  Aaltmaa,  6B  Fed.  SW,  ST  D.  EL  App.  288,  role  oot  applied  wbcre 
•leme  li  appUed  for,  but  not  carried  to  point  of  lurruider  of  aid 
■tent  and  acceptance  of  new. 

ntanta. —  MacDooald'a  Anted  or  plaited  dreas  protector  la  oat 
■filuged  b7  one  not  Anted  or  plaited,  p.  607. 

M  n.  a  64»-aoG,  so  u  740,  ming  v.  woolfolk. 

Tiand. —  Action  of  deceit  InrolTca  Intentional  notrnth,  famltiac 
BtentloDally  In  alteratttm  of  ctmdltion,  and  loaa,  p.  e02. 

Approred  Is  Belmcmt  MId.  Oo.  t.  CoatlsaD.  21  Colo.  477,  42  Pae. 
I4f.  boUlng  complaint  bereln  sufficient;  Bange  t.  Blown,  SS  N(rt>. 
B2.  S7  N.  W.  ess,  defendant  cannot  allece  plalaUfT  had  n»  rlgkt  to 
tly  on  hla  repreeentatlon.    See  18  An.  St  Bep.  C61.  note. 

liaod. —  Deceit  doea  not  lie,  If  act  Induced  would  bare  bean  done 
inybow.  and  canaed  no  loaa,  p.  SOS. 

IS  n.  8.  oo6-ao0,  w  l.  744.  ubbeb  t.  thouas. 

Baatonptcy. —  Notice  of  composition  t*  boMar  of  srfimdalliin 
Hie,  ts  notice  ot  bankruptcy.  P.  S07. 

Banhroptcy. —  Oomposltloo  dlscbarxes  all  aara  fldndaiy  deMa, 
■at  s«  bankruptcy  dlacharge  doea,  p.  60B. 

■rtdanoa. —  Wblcb  Is  surety  and  whlcb  principal,  •■  nsle,  can 
•  idmwn  by  parol,  as  between  parUes,  p.  SOS. 


M  D.  8.  00^415.  28  L.  742.  JONES  v.  SIMPSON. 

Srldanoa.—  Totdor'a  admtsalona  after  sale,  ot  pnrpoM  t*  daCmnd 
ia  creditors,  are  admissible  aa  res  geatK,  p.  SIL 

Approved  in  Bonaentbell  t.  Mcerlein  Brewing  Go.,  ITS  U.  8.  415, 
•  B.  OL  288;  and  State  r.  Durant  5S  Hol  App.  500,  both  admitting 
■.^■MttoM  «(  rendor:  Toms  v.  Wbttmore,  S  Wyo.  229,  44  Fac  87, 
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prMe«Aiig«  ttt  deport  Um;  Thnnton  v.  Clsrk,  lOT  Cnl.  290.  W  Ttx. 
4ST,  holding  offlcer  cannot  b«  compelled  to  be  wltncse  Bgainet  hto- 
MJf,  tn  proceeding  to  remove  him  for  wronKdolnf;  I>oKdon  t. 
People,  133  ni.  397,  24  N.  B.  877,  boldlog  pspen  lawfnlly  selMd  t» 
dcfeodaafa  office,  admlnlble  in  proeecoUon  for  Iotk^tj;  Lester  t. 
Peoide.  150  Ul.  421,  41  Am.  St.  Rep.  382.  23  N.  B.  S89,  boldlng  order 
oompellinx  portr  to  give  ble  books  to  third  pftrtr  (or  Inspection  br 
adversuT  for  Indefinite  tijn«i  Todd;  State  t.  Newmmn,  UB  Wta.  287, 
71  N.  W.  441,  and  Glennon  v.  Britfon.  J55  in.  246.  248.  40  N.  B.  888, 
699,  tntb  holding  searchea  and  eetsuree  of  gaming  Implementa, 
▼alld;  Newberry  v-  Carpenter.  107  Mich.  670.  61  Am.  8t  Rep.  848. 
60  N.  W.  631.  31  L.  B.  A.  104  (dissenting  opinton  In  8.  C.  107  Mlctt. 
&7S,  ec  N.  W.  584,  81  L.  R.  A.  167),  holding  eelEare  of  defendaaft 
property,  'or  nee  u  erldence  against  him  In  criminal  caee,  iDTalJd; 
F'arrow  r.  Springer,  67  N.  J.  L.  364,  SI  AtL  216,  holding  March 
varrant  Isaaed  for  stolen  goods,  legal;  Bx  parte  Wilson,  —  Tex. 
Cr.  — ,  47  8.  W.  1000,  holding  wltnesa  before  grand  Jury  caaitot 
be  compelled  to  answer  qaestlons,  or  produce  paper  which  might 
Incriminate  Mm;  Tncker  t.  United  States,  151  D.  S.  109,  SS  L.  114, 
14  S.  Ct  301.  Spies  t.  People.  122  IIL  232.  3  Am.  St.  Hep.  44S,  U 
N.  B.  900,  and  State  t.  Boomer,  108  Iowa.  114,  72  N.  W.  C8, 
arguendo.  See  82  Am.  St  Rep.  044,  41  Am.  St  Rep.  392,  and  81 
Am.  St  Rep.  8B6,  860,  notes. 

DIsHngulsbed  In  In  re  Stonor.  68  Ped.  66ft.  htddlng  measagea  la 
hands  of  telegraph  coroi>anj,  subject  to  aelinre  by  grand  Jnry  Ib- 
TectlgmUng  Crimea  of  senders  and  recelrers  of  messages;  Stsrchman 
T.  Bute,  02  Ark.  640,  36  S.  W.  640,  holding  burglar**  tools,  foond  oa 
defendant's  premises,  admissible  against  him;  State  v.  Oriswold. 
VI  Conn.  SOOv  84  AtL  1047.  33  L,  R.  A.  229,  holding  papers  taken 
from  defendant's  premises,  admissible  on  proeecution  for  arsoo; 
State  T.  O'Connor.  3  Kan.  App.  506.  48  Pae.  860.  and  Wnihuna  r. 
Statft  100  Ga.  618.  510.  28  S.  B.  626.  027,  39  L.  a  A.  211.  272.  both 
holding  articles  seleed  on  defendant's  premises  without  warrant, 
admissible  In  criminal  proaecotlon;  Slebert  v.  People,  143  in.  682. 
B83.  32  N.  B.  484.  State  T.  Pomeroy,  180  Ho.  496,  82  a  W.  1004,  and 
Glndrat  t.  People,  188  m.  107,  109,  111,  27  N.  B.  1060,  an  holding 
•Tldeoce  obtained  by  anlawfnl  selmre,  admissible  on  criminal 
proeecatlon;  SUte  v.  Atkinson,  40  S.  0.  372.  42  Am.  St  Rep.  886. 
18  S.  B.  1026,  and  State  v.  Van  Tasaet,  103  Iowa,  16.  72  N.  W.  600, 
both  holding  papers  of  defendant,  surreptitiously  obtained,  adml^ 
slhle  In  criminal  prosecution;  People  t.  Lauder,  82  HIch.  125,  48 
N.  W.  960.  holding  indictment  valid,  although  founded  partly  oa 
defendant's  testUnony  before  grand  jnry;  State  t.  Davis,  108  Mo. 
oee.  82  Am.  St  Rep.  641,  18  8.  W.  896.  holding  drogglsfs  preacrip- 
tleiM  may  be  seized  and  nsed  aa  evidence  agalrat  dmggtat;  Bt 
Joaeph  V.  Levin.  128  Mo.  693,  48  Am.  St.  Rep.  680,  81  8.  W.  108. 
haWag  atatnttf  reqnlrliv  pawnbrokers  to  keep  racord-book  open 
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,  crlntnal;  ninreton  ▼.  Clark,  lOT  Col.  289,  40  Pac.  4S7, 
boUtog  proeeedlncs  to  remove  pobtlc  oflcer  lor  wroiigcloliis.  crtm- 
IBSI;  Oflbtti*  T.  FInt  NaL  Bank,  IM  Pa.  St  186,  M  Atl.  289,  holdInK 
acUao  to  neo-nr  peaalty  from  nathiiiBl  bank  tnr  nsnrr,  erlmlnal; 
dlsaenttBc  AplntMi  In  Frledensteln  T.  TJnltod  StatM,  US  U.  8.  2S8. 
31  L.  742.  S  8.  Ct  846.  majortty  applTlns  rule.  In  action  to  oondemn 
foodB.  for  eTadtng  dnties.    Se«  32  Am.  St.  Rep.  &4fi,  not«. 

Dimncntslwd  in  United  States  t.  Zocker,  161  D.  &  478.  40  L.  779, 
IS  S.  Ct.  M2,  boldlag,  In  action  to  recover  value  of  Imported  goods 
claimed  as  forfeited,  defendants  need  not  be  confronted  wltb  gOT- 
emment'8  wltnesseB:  Ptab  t.  Manning,  SI  Fed.  340.  boldtng  action 
for  penalties  for  stamping  patented  articles,  wlthont  consent  of 
patentee,  civil;  United  States  v.  A  Lot  of  Jewelrr,  etc,  S9  Fed.  090, 
891.  Holding  allegations  need  not  be  proved  bejond  reasonable 
donbt.  In  sneb  cases;  Levy  v.  Superior  Conit  105  Cal.  COS,  610,  611, 
38  Pac  907,  29  L.  B.  A.  SIS,  820,  and  n.  (dissenting  opinion  In  8.  C, 
lOS  Cal.  61S,  618,  88  Pac.  970,  Sd  L.  R.  A  S21,  824,  and  n.),  boldlng 
ststnte  allowing  sdmlnlsbmtor  to  recover  property  embessled  from 
AecedentTs  estate,  remedial,  and  not  penaL 

Constltntloaal  guaranties  of  person  and  pinperty  attoald  be  Ubw* 
any  coBstmed,  p.  6SC. 

Approved  In  Monongabela  Nav.  Go.  r.  United  SUtes,  148  U.  8. 
825,  87  L.  497,  13  8.  OL  628,  applying  rule.  In  construing  fifth 
ameadment  to  ConstltatloB.  In  action  to  condemn  land;  Interatato 
ConuoMve  Oomm.  v.  Brimson,  154  U.  8.  479.  88  L.  10B8,  14  S.  Ct 
1134,  b(ridlng  witness  before  Interstate  commerce  commission,  pro- 
tM-ted  by  all  oonstltntlonal  guaranties;  Dnlted  States  v.  Sweeney, 
95  Fed.  449.  In  re  Debs,  IBS  U.  S.  5M,  S9  L.  1106,  Ifi  8.  Ot.  910. 
nfflrmlng  a  C  S4  Fed.  703,  botb  boldlng  Federal  court  can  pnnlah 
tnfraetloB  of  tti  Injunction  against  obstruction  of  mafls  and  Inter- 
state conmerce;  Golf,  etc,  Ry.  v.  Ellis,  165  U.  8.  164.  41  L.  067,  17 
8.  Ot.  2Sa.  boldlng  stAtnte  compelling  railroads  to  pay  attorney's 
tees  In  certtda  actions,  void;  Bram  v.  United  States,  168  U.  S.  MS; 
A2  L.  S74,  18  8.  Ct  187,  boldlng  Involuntary  confession  not  adnil» 
slble  against  defendant  accused  ot  murder;  United  States  v.  Wong 
Kim  Ark.  160  U.  8.  flB4.  42  L.  893,  IS  S.  Ot.  459.  boldtaig  Cblness 
bom  fa  United  Stntes,  of  pareots  permanently  domiciled  tkere4n.  a 
dtizen  of  United  SUtss;  United  SUtes  v.  Denlcke,  85  Fed.  410,  bold- 
lng practice  of  post-offlce  Inspectors,  of  stripping  and  searcbtng 
accused  do-k  wltbottt  warrant,  unlawful;  United  States  v.  Bell,  81 
VeA.  843.  S49,  boldlng  witness  cannot  be  compelled  ta  give  selt- 
tncrlmlnatlng  evidence  before  pension  examiner;  Nortk  BIoomAeld 
Gravel  Mln.  Co.  v.  United  States.  88  Fed.  078,  59  U.  S.  App.  400, 
applying  mle  to  property  ngbts  of  United  States,  and  enjoining 
otwtnctloB  ot  river;  Byder  v.  Bateman.  93  Fed.  84,  refusing  to 
•rder  ^^nctlcHi  of  deed  In  adversary's  possession,  before  bearing; 
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H  &  W.  81fi^  Md  TefTitory  t.  Bobttts,  9  Moat  U,  22  Pac  138, 
nfoBiDg  new  trial  where  Juror  wme  improperly  excluded,  but  Im- 
parOil  JiflT  tried  ease;  Wocrffelk  t.  State,  86  Oa.  90,  U  8.  B.  829, 
argaendo. 


Bemtosloii  of  part  of  yerdict  may  be  OTart^  by  court,  aa 
ciBSlderatloii  for  denying  new  trial,  p.  646. 

AppcoYed  in  Koenigsberger  y.  Blelimond  SiWer  Hin.  Oo.,  tS8  U.  S. 
M,  89  L.  893,  16  8.  Ot  756,  Kennedy  y.  Oregon  Short  Line  I^.,  IS 
Utah,  829,  64  Pac  969,  Ohio  Bdyer  R.  Oo.  y.  Blake,  88  W.  Ya.  724, 
18  &  B.  969^  and  Arkansaa  Oattle  Oo.  y.  Manii,  130  U.  8.  73,  74,  32 
L  966,  8B6,  9  S.  Ot  469,  aS  applying  mle  and  holding  each  proceed- 
lag  not  emM*;  Smith  y.  Pittsburgh,  etc.,  Ry.,  90  Fed.  787,  holding 
€»art  ihooM  not  aet  aalde  yerdict  aa  excesaiye,  unless  clearly  unfair; 
Texas,  etc.,  R.  B.  y.  Syfan,  91  Tex.  567,  968,  44  S.  W.  1066,  applying 
nle  to  Texas  Court  of  OIyU  Appeals;  Scaife  y.  Western,  etc..  Land 
Co.,  87  Fed.  311,  59  U.  S.  App.  34,  aad  Nelson  y.  Railroad,  49  La. 
AsiL  661,  21  So.  639,  arguendo. 

ICaatar  is  not  liable  for  seryant's  Injuries,  caused  by  fellow  s^- 
yaaf  s  necUgence,  p.  647. 

Apppoyed  in  Baltimore,  etc,  R.  R.  y.  Baugh,  149  U.  8.  888,  87  I«. 

TU,  18  8.  Ot.  922,  holding  railroad  not  liable  to  fireman  injured 

tkniogh  nei^gence  of  engineer;  Northern  Pac.  R.  R.  y.  Hamft)ly,  154 

U.  a  867,  88  L.  1018,  14  8.  Ot  986,  holding  railioad  not  Mable  to  day 

Ialx»fer  working  on  culyert,  and  injured  through  negligence  of  en- 

gfnesr  and  c«mductor  of  tndn;  New  England  B.  B.  y.  Oonroy,  176 

U.  &  834,  20  8.  Ot  89,  holding  railroad  not  liable  for  injury  to 

krmkeman,  through  negligence  of  conductor;  Bastoa  y.  Houston,  ete^ 

Bj.,  82  Fed.  895,  896,  holding  railroad  not  liable  for  injury  to  see* 

tlon-hand  on  hand-car,  run  into  by  train;  Van  Ayery  y.  Union  Pac. 

Bj.,  86  Fed.  41,  holding  locomotlye  engineers  fellow  seryants,  and 

lallroad  not  liable  for  negligent  injury;  The  Queen,  40  Fed.  696. 

tiyijlng  rule  and  holding  seamen  and  officers  on  shU;>,  f^ow  ser- 

▼mats;   Sto^meyer  y.   Reed,   66   Fed.   261,   denying  recoyery   for 

■flSUgence  of  foreman,  while  acting  as  fellow  seryant;  Pike  y. 

OMcago,  etc,  R.  Oo.,  41  Fed.  98,  holding  bridge  watchman  and 

eoflidnctoca  and  engineer  not  fellow  seryants;  Baltimore,  etc.,  R.  R. 

y.  Andrews,  60  Fed.  781,  6  U.  8.  App.  76,  17  L.  R.  A.  19%  holding 

on  one  train,  fellow  seryant  of  engineer  and  conductor  on 

%  and  applying  rule;  New  York,  etc.,  R.  R.  y.  Hyde,  66  Fed. 

198,  5  U.  8.  App.  448,  holding  yard  derk  and  train  crew  fellow 

oerymnta,  and  applying  rule;  Northern  Pac.  R.  R.  y.  Hogan,  68  Fed. 

KMl  S7  U.  &  App.  184,  holding  brakeman  and  conductor  fttlow  ser- 

yaata,  and  applying  rule;  Hermann  y.  Port  Blakely  Mill  Oo.,  71 

Fed.  856,  holding  mate  and  employee  loading  yessel,  fellow  seryants, 

aad  applying  rule;  Oolo.  Ooal,  etc.,  Oo.  y.  Lamb,  6  Oolo.  App.  283, 

40  Pac  264.  holding  mine  boss,  appointed  as  required  by  statute. 

YoL.  XI -6 
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awtrdiii^  damage  to  miner  injured  b/  fall  of  nxdc,  whoae  unsafe 
fftpjIt^iT^  was  known  to  employer;  Pullman,  etc.,  Gar  Oo.  t.  Har- 
kim,  56  Ped.  939,  17  U.  S.  App.  22,  awarding  damages  for  death  of 
emplojee  through  unprotected  reyolving  shaft;  Union  Pac.  By.  t. 
James,  56  Fed.  1004^  12  U.  S.  App.  482,  awarding  damages  to  brake- 
Boui  injured  through  defectire  frog;  Rodney  v.  St  Louis,  otc..  By., 
127  Ho.  690,  28  8.  W.  iteo,  Norfolk,  etc.,  B.  B.  T.  Nunnally,  88  Va. 
5B0,  14  S.  B.  868,  and  Ltttie  Bock,  etc,  B.  B.  t.  Moseiey,  56  Fed. 
1012, 12  U.  S.  App.  514,  all  awarding  damages  to  switchman  injured 
tkrough  deCectlTe  coupling  link;  Northwestern  Fuel  Co.  t.  Danielson, 
57  Fed.  918,  12  U.  S.  App.  688,  holding  master  liable  for  injury  to 
senrant,  through  unsafe  condition  of  working  place;  Norfolk,  etc., 
a  B  T.  Ampey,  98  Va.  129,  25  S.  B.  230,  and  Southern  Pac  Oo.  y. 
BiRke,  60  Fed.  708,  28  U.  &  App.  1,  both  awarding  damages  to 
brakemaa  injured  by  def^ctiye  couplings;  Southwestern  Imp.  Co. 
▼.  Smith,  86  Va.  316,  17  Am.  St  Bep.  66,  and  Union  Pac.  By.  t. 
Novak,  61  Fed.  584,  15  U.  &  App.  400,  both  awarding  damages  to 
ireman   injured   through   defectiye  automatic   brakes;   LoulSYiUe, 
elc,  B.  B.  ▼.  Ward.  61  Fed.  930,  18  U.  S.  App.  683.  awarding  dam- 
ages  to  brakeman  injured  through  hole  In  track;  Norman  t.  War 
bash  B.  B.,  62  Fed.  729,  22  U.  8.  App.  605,  holding  employer  may 
be  liable  for  injury  to  employee  through  defective  flooring  in  ware- 
hoise;  Alaska,  etc..  Gold  Min.  Co.  t.  Whelan,  64  Fed.  465,  29  U.  8. 
App.  1,  awarding  damages  to  miner  injured  through  negligence  of 
foreman  directing  him  to  work  in  unsafe  place;  Texas,  etc.  By.  t. 
Barrett,  67  Fed.  218,  80  U.  S.  App.  196.  awarding  damages  to  yard- 
toyman  injured  by  explosion  of  defectiye  locomotiye;   Northern 
Pm.,  etc,  B.  B.  ▼.  Poirier,  67  Fed.  884,  29  U.  8.  App.  588,  award- 
teg  damages  to  brakeman  injured  in  collision,  caused  by  negligence 
«^  train  dts^Mitcher;  Frost  y.^  Oregon  Short  Line,  etc.  By.,  69  Fed. 
Mi,  awarding  damages  for  death  of  engines  through  negligence 
«^  telegraph  operator  in  not  sending  notice  of  change  of  time 
■dieiiile;  Baltimore,  etc,  B.  B.  t.  Henthome,  78  Fed.  638,  641,  48 
U.  8.  App.  118,  awarding  damages  to  brakeman  injured  through  in- 
•onpetettce  of  engineer;  The  Pioneer,  78  Fed.  606,  holding  ship- 
owner UaUo  for  injury  to  shipwright  struck  by  freight  being  loaded; 
Soflunsr  t.  Carbon,  etc,  Coal  Co.,  89  Fed.  68,  59  U.  8.  App.  528, 
teldlng  mineowner  liable  for  injury  to  miner,  through  former's 
sniiwsion   to  take  precautions  prescribed   by  statute;  Oadden   t. 
▲iB«rlcan  Steel  Barge  Co.,  88  Wis.  420,  60  N.  W.  806,  aad  AusUn 
Mfc-  Co.  ▼.  Johnson.  89  Fed.  682,  60  U.  &  Apf .  671,  both  hokltng 
employer  liable  for  injury  to  employee  through  defecttre  scafPold; 
(▼er.  etc  B.  B.  ▼.  Slpee,  26  Colo.  24,  56  Pac  1096^  holding  raU- 
llable  for  death  of  engineer,  through  failure  of  conductor  to 
PcotMIo  signal  lights;  Consolidated  Coal  Co.  t.  Wombacher,  184  DL 
M,  M  N.  B.  628,  holding  mineowner  liable  for  injury  to  workman 
negligence  oC  pit  boss  in  not  keeping  roof  properly  bcaeed; 
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r.  BiAloB,  ete^  Hln.  Oo.»  15  Utah,  549,  50  Pac  888,  awardiiif  «am- 
ifM  fur  Uiixarj  to  employee  through  defective  madilii«ry;  Mad^leii 
▼.  Ballwttj.  28  W.  Ya.  619,  57  Am.  Bep.  697,  holding  railroad  UiMe 
for  d— th  of  engineer,  through  negligence  of  conductor  of  another 
train,  and  telegraph  operator;  Oriswell  t.  Railway,  80  W.  Ya.  819, 
6  &  B.  48,  holding  raflroad  liable  for  death  of  laborer  on  hand-car, 
thivngh  nei^lg^ice  of  foreman;  dissenting  opinions  in  Dewey  t. 
BaOway,  97  Mich.  888,  52  N.  W.  943,  16  L.  R.  A.  843  (see  S.  C  97 
MMl  844,  66  N.  W.  759,  22  li.  R.  a.  296),  majority  holding  railroad 
not  liable  for  injury  to  brakeman  through  defectiye  loading  of 
freight  car,  passed  by  car-inspector;  Treadwell  t.  Whitiier,  80  CaL 
602,  18  Am.  St  Rep.  190,  22  Pac  271,  5  L.  R.  A.  504,  arguendo. 

Distinguished  in  Atchison,  etc.,  R.  R.  v.  Meyers,  76  Fed.  446,  46 
n.  S.  App.  226,  and  Atchison,  etc,  R.  R.  t.  Myers,  63  F'ed.  798,  24 
n.  1.  App.  295,  both  holding  railroad  not  liable  for  injury  to  switch- 
man by  defects  In  foreign  car,  of  which  he  was  warned;  Ohe^mpeake, 
etc,  B.  B.  T.  Hennessey,  96  Fed.  716,  and  Alabama,  etc,  R.  R.  y. 
Carroll,  84  Fed.  786,  788,  52  U.  &  App.  470,  473,  both  refusing  re- 
ooTery  for  injury  to  brakeman,  through  defective  couplings,  which 
he  was  required  to  inspect;  Bennett  v.  Northern  Pac.  R.  R.,  2  N. 
Dak.  116,  40  N.  W.  408,  13  L.  R.  A.  468,  and  n.,  refusing  recovery 
to  brakeman,  where  rule  required  him  to  inspect  couplings  before 
using  them;  Stewart  v.  Toledo  Bridge  Co.,  15  Ohio  0.  C.  610,  re- 
fusing reeovery  to  employee  Injured  through  latent  defects  in  scaf- 
fold; Johnson  ▼.  (^tiesapeake,  etc.,  Ry.,  38  W.  Ya.  211,  18  S.  B.  574, 
aad  Darracott  v.  Oheaapeake,  etc,  R.  R.,  83  Ya.  294,  5  Am.  St  Rep. 
276;  both  refusing  recovery  to  brakeman  injured  wfails  coupling 
flMvlng  cars,  against  rules. 

ICastflr  is  liable  for  servant's  injury  from  defective  machlnsiTf 
miess  same  could  not  have  been  foreseen,  p.  652. 

Approved  In  Washington,  etc,  R.  R.  v.  McDade,  185  U.  8.  6f8i 
40  L.  241,  10  8.  Ct  1049,  refusing  recovery  to  employee  guilty  oi 
eontrlbutory  negligence;  Fink  v.  Des  Moines  Ice  Co.,  ot  Iowa,  9M, 
51  N.  W.  157,  Chesson  v.  Lumber  Co.,  118  N.  a  67,  28  8.  IL  986^ 
and  Hlnes  Lumber  Co.  v.  Ligas,  172  lU.  319,  64  Am.  St.  Rep.  41,  50 
N.  B.  226,  all  holding  employer  liable  for  injury  through  defectivs 
ifTold. 


Bailroad  Is  liable  for  employee's  Injury  from  defective  cars.  If 
ft  has  no  Inspector,  or  he  Is  negligent  p.  652. 

Approved  tai  Carpenter  v.  Mexican  Nat  R.  R.,  39  Fed.  817,  in- 
stmcting  jury  that  brakeman,  injured  through  negligence  of  car- 
Inspector,  may  recover;  Southern  Pac  Co.  v.  Lafferty,  57  Fed.  542, 
15  U.  8.  App.  193,  awarding  damages  for  death  of  brakeman,  through 
insuffldent  number  of  ^nployees  to  take  care  of  engines;  Cincinnatt 
etc.  B.  B.  V.  McMullen,  117  Ind.  444.  10  Am.  St  Bep.  71,  20  N.  B. 
Ohte^  sic.  By.  v.  Pearcy,   128  Ind.  206,  27  N.   B.  481,  and 
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Commcm  law. —  Code  de<dari]i^  oommoB  law  abrogated,  does  not 
prerent  refereooe  thereto  tai  erpjalwlag  terma,  p.  6SH. 

Approved  in  TtteriM  t.  Fziedlander.  120  C.  S.  728,  30  L.  782,  7  & 
Ct  972,  boldinc  former  statotea  embodied  in  code,  may  be  referred 
to,  to  aid  interpr^ntion. 


Boilroad  brakeman,  faffing  to  nae  ordinary 
defects,  cannot  loeover  for  li^lnrien,  p.  dBS. 

Approred  in  Kane  t.  Northern  Cent  Ry^  128  U.  S.  95,  82  Lu  341. 
9  8.  Ct  17,  liolding  question  of  contribntory  negligence  should  be 
left  to  jury,  when  not  conclosiT^  established;  Darldscm  t.  Sootii- 
em  Pac  Co^  44  Fed.  481,  and  Carpenter  t.  Mexican  Nat  B.  R^  3i 
Fed.  318,  both  applying  rule  in  Instructing  jury;  Southern  Pac  Co.  t. 
Johnson,  64  Fed.  958,  29  IJ.  8.  App.  201,  refusing  recovery  for  deatii 
of  enirineer  who  went  out  on  running  board  of  locomotlTe  while  in 
motion;  OTerman  Whed  Go.  t.  Griffin,  67  Fed.  662,  33  IJ.  8.  App^ 
147,  holding  plaintiff  cannot  recover  unless  deceased  used  care  of 
ordinary  prudent  man  under  similar  circumstances;  Clyde  ▼.  Rich- 
mond, etc  R.  Rm  72  Fed.  124,  25  U.  S.  App.  642,  refusing  recorery 
for  death  of  brakeman  while  climbing  ladder  on  box-car,  whOs 
train  was  moving;  BeaU  v.  Pitts,  etc,  Ry.,  38  W.  Ya.  539,  534,  IS 
8.  B.  731,  732,  refusing  recovery  to  brakeman  Injured  by 
brake  which  he  knew  was  defective. 

U6  U.  8.  661-664,  29  L.  763,  PRESTON  v.  MANARD. 

Patent  twr  combination  hose-reel  and  device  to  permit 
water,  is  void  for  previous  knowledge,  p.  664. 

Approved  in  Jones  v.  COow,  39  Fed.  788,  applied  to  heatinir  a^ 
paratoB,  bedng  mere  aggregation  of  two  prior  patents;  Stelner  mn^ 
etc,  Oo.  V.  Adrian,  59  Fed.  136,  16  U.  8.  App.  409,  affirming  fi.  O, 
0  Fed.  736,  applied  to  chemical  fire  extinguisher. 

116  U.  &  666-471,  29  li.  770,  VICKSfiURO,  ETa,  R.  R.  v.  DBNNUL 

Courta. —  Bffect  of  State  law,  creating  a  contract,  will  be  dcter- 
nlned  by  Supreme  Court  for  itself,  p.  667. 

Approved  in  Bryan  v.  Board  of  Bducatiou,  151  IJ.  8.  660,  38  I«. 
992,  14  8.  Ct  469,  holding  contract  herein  not  impaired;  MobUew 
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ete^  R.  B.  r.  Twmeesee.  158  U.  S.  495.  38  L.  797,  14  S.  Ot  971. 
eoUeetbif  casee,  retaining  Jurisdiction  to  review  vaUdity  of  charter, 
aliagea  impaired;  l^ielby  Ooonty  v.  Union,  etc,  Bank,  161  U.  S.  151, 
40  L.  062,  16  S.  Ot  658,  refusing  to  follow  State  decisions  on  co»- 
ftmetion  of  exemption;  Douglas  t.  Kentnclty,  168  U.  8.  502,  42  1$, 
m,  18  &  Ot  204,  collecting  cases,  refusing  to  follow  State  decision 
Ihat  lottery  grant  is  irrevocable.    See  68  Am.  St  Rep.  336,  note. 

Distinguished  in  New  Orleans  Water  Works  v.  Louisiana  Sugar 
Oo.,  125  U.  a  87,  81  K  614,  8  a  Ot  751,  collecting  cases,  where 
Slate  coort  gives  no  effect  to  law  alleged  to  impair  contract,  but 
Mds  rlf^t  claimed  was  not  conferred,  case  is  dismissed. 

TMa±^^  power  is  never  presumed  relinquished,  p.  668. 

Approved  in  Glv«i  v.  Wright,  117  U.  S.  655.  29  L.  1024,  6  8.  Ot 
910.  acquiescence  in  imposition  of  ta<  for  sixty  years,  waives  an 
exemption;  Chicago,  etc.,  R.  B.  v.  Ouffey,  120  U.  S.  575,  80  L.  784^ 
7.  a  Ot  696,  exemption  of  stock  of  railroad  does  not  apply,  to  branch 
rotd;  New  Orleans  City,  etc,  Co.  v.  New  Orleans.  148  U.  a  195, 
81  L.  122,  12  a  Ct  406,  agreement  to  pay  real  estate  tax,  does  not 
piedude  license  tax;  Schurz  v.  Cook.  148  U.  S.  409.  87  L.  503.  18  8. 
Ot  649,  holding  tax  herein  not  invalid;  Winona,  etc.,  lAUd  Co.  v. 
MiDMSOta,  159  U.  8.  629.  40  L.  249,  16  8.  Ct  84.  land  exempt  till 
sold  and  conveyed,  ceases  to  be  on  transfer  of  full  equitable  title; 
Btak  of  Commerce  v.  Tennessee,  161  U.  8.  146,  40  L.  649.  16  8.  Ct 
46(K  tax  to  be  paid  by  corporation  for  each  share  in  lieu  of  all 
others,  exempts  them  in  hands  of  stockholders;  Ford  v.  Delta,  etc.. 
Land  Co.,  164  U.  8.  666,  41  L.  592,  17  8.  Ct  282,  coUecUng  cases, 
exemption  does  not  extend  to  land  subsequently  acquired,  and  not 
used  in  business;  Yazoo,  etc,  R.  R.  v.  Thomas.  65  Miss.  562.  5  So. 
109.  similar  to  cited  case;  Dow  v.  Railroad,  67  N.  H.  49.  36  AtL  585^ 
collecting  cases,  api^led  to  surrender  of  repealing  power  of  legisla- 
tors; State  Board,  etc  v.  Paterson.  50  N.  J.  L.  450.  14  Atl.  612.. 
fffkl  of  repeal  reserved  in  charter,  includes  tax  exemption;  Rail- 
mad  V.  Alsbrook,  110  N.  O.  149,  161,  14  a  B.  654.  668,  exemption  of 
main  roads  does  not  extend  to  branch;  Lee  v.  Sturgee.  46  Ohio  8t 
150.  19  N.  B.  568.  2  L.  R.  A.  558,  exemption  of  stock,  where  corpora- 
tion pays  tax,  does  not  apply  to  foreign  corporation;  Railroad  v» 
Harris,  99  Tenn.  694.  48  a  W.  117,  exmnption  from  tax  on  sto^ 
road,  etc  does  not  exempt  from  privilege  taxation;  Western  Unio» 
TeL  Oa  V.  Harris,  —  Tenn.  — ,  52  a  W.  753.  payment  of  prlvilefe 
tax  in  lieo  of  others^  does  not  preclude  further  privilege  tax;  Stat* 
V.  Harshaw,  76  Wis.  240,  45  N.  W.  312.  exemption  of  lands  for  yean 
to  te  glreo  to  railroad  at  various  stages  of  completion,  begins  t# 
raa  at  date  of  statute;  Bank  v.  If  emirtils,  101  Tenn.  167,  46  a  W. 
661,  arguendo. 

Distiaguished  in  Tennessee  v.  Whitworth,  117  U.  a  148,  29  U  8861 
6  a  Ct  668,  exemption  of  constituent  railroads  passes  to  oonsoUda- 
i;  Mew  Mexico  v.  United  States  Trust  Co..  172  U.  8.  186.  19  a 
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116  U.  B.  687-690,  20  L.  774,  RBYNOLDS  T.  IRON  SILVBB  MIN. 
CX). 

BJactmant. —  Plaintiff  must  recover  on  hUi  own  Utkb,  not  weak- 
MM  of  defendant's,  p.  692. 

Appcofed  in  Lakin  y.  Dolly,  68  Fed.  840,  applied  where  defend- 
ants baye  possessory  title;  Lake  Superior,  etc.  Iron  Go.  y.  Cunning* 
ham,  44  Fed.  832  (see  concurring  opinion  in  44  Fed.  838),  must  show 
strict  legal  tlUe;  Do<^an  y.  Garr,  126  U.  S.  629,  81  L.  848,  8  S.  Ot 
1238.  Doolan  y.  Carr,  125  U.  a  625,  629,  81  L.  847,  848,  8  S.  Ot  1231, 
1233  (see  dissenUng  opinion  in  125  U.  S.  636,  31  L.  851,  8  a  Ot  1237), 
Northern  Pac.  B.  Co.  y.  Cannon,  54  Fed.  258,  7  U.  S.  App.  607,  Lakin 
y.  Dolly,  53  Fed.  336,  Garrard  y.  Silyer  Peak  Mines,  82  Fed.  583, 
and  Horsky  y.  Moran,  21  Mont  354,  53  Pac  1067,  all  holding  pat- 
ent issued  without  authority  may  be  shown  void  by  extrinsic  evi- 
dence; dissenting  opinion  in  Mitchell  y.  Smale,  140  U.  S.  416,  35  L. 
446,  11  8.  Ct  840,  majority  holding  case  removable  where  title  is 
set  op  under  patent 

Mines. —  Owner  of  claim  may  follow  vein  l>eyond  the  side,  but  not 
the  end  lines,  p.  694. 

lOnes. —  Where  placer  applicant  possesses  also  lode,  he  should 
so  state  and  make  proper  payments,  p.  696. 

Approved  in  Mining  Co.  v.  Campbell,  17  Colo.  274,  29  Pac  616, 
roles  in  regard  to  placer  claims  do  not  apply  to  veins. 

nines.—  Placer  patent  carries  all  minerals  within  its  boundaries 
If  no  y^n  is  then  known,  p.  696. 

Approved  in  SoUivan  v.  Iron,  etc,  Min.  Co.,  148  U.  S,  483,  86  L. 
21i6^  12  S.  Ct  556  (also  see  concurring  opinion  in  143  U.  8.  441,  86 
Lb  218,  12  8.  Ct  559),  vein  need  not  be  located  to  be  known  to  exist; 
Noyes  v.  Mantle,  127  U.  8.  352,  353,  32  L.  170,  8  8.  Ct  1134,  1135, 
where  Teln  is  located,  marked  and  notice  recorded,  it  is  **  known 
to  exist"  though  applicant  for  placer  patent  has  no  actual  knowl- 
edge; Dahl  v.  Raunheim,  132  U.  8.  262,  33  L.  825,  10  8.  Ct  75,  gen- 
eral verdict  for  placer  claimant  determines  lode  was  not  known  to 
exist;  Lake  Superior,  etc.,  Co.  v.  Cunningham,  155  U.  8.  874,  89  L. 
190,  16  8.  Ot  110,  collecting  cases,  patent  for  lands  previously  ne- 
•erved  from  sale,  void;  dissenting  opinion  in  Iron,  etc,  Co.  v.  Mike, 
etc,  Ca,  148  U.  a  418,  86  L.  200,  12  a  Ot  551,  majority  holding 
ydn  herein  was  known  to  exist 

Mines. —  Applicant  for  plaoer  patent  not  claiming  known  lode 
within  its  boondarles,  has  no  right  thereto,  p.  696. 

Approved  in  Mt  Rosa  Biin.,  etc,  Co.  v.  Palmer,  26  Colo.  60,  66 
Pac  177,  179,  sobseqoent  locator  of  vein  within  placer  is  no  tres- 
passer; Jones  V.  Prospect  etc,  Co.,  21  Nev.  348,  31  Pac.  644,  pat 
eat  does  not  convey  v^ns  with  apex  outside  of  boundary  line*; 
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Supreme  Court  of  the  United  States, 


AT  OCTOBER  TERM,  1885 


?  P.  PICEARD.  Comptroner  of  tbe  Treas- 
017  of  the  Statb  of  Tsnnesssb,  Plff,  in 

BtFtf 

9. 

PULLMAN  SOUTHERN  CAR  COJ^IPANT. 
(See  &  a  Beporter*!  ed.  84-a.) 

OmitUutianal  law^interBUUe  commerce  ^i- 
emm  or  privUege  tax  on  can  employed  in, 

Btcatm  d  of  the  Act  of  the  Leffislature  of  Tennc». 
m  of  Mtrch  16, 18TT,  ImposlDg  a  Ucense  or  prl\'ileffe 
tu  00  flecplnff  can  not  owned  by  roaoa  upon 
vMek  UMjMnin  in  that  State,  is  Invalid  in  bo  far 
u  It  tffeeii  tntentate  commerce. 

[No.  988.] 
AffuedJan.  tS,  f€,  28S6.  Decided  Mar.  J,  2886. 

ra  ERROR  to  the  Circuit  Court  of  the  United 
1  State*  for  the  Middle  District  of  Tennessee. 

Tbe  hlstorr  and  facts  of  the  case  app'"';^  in 
tbe  opinion  oi  the  court. 

Jten.  J.  B.  Heiskell*  Thomas  L. 
Dodd«  3,  A.  Champion,  B.  J.  Lea,  AttyOen, 
9fTeni%e9tee,  and  Ja$.  M.  Head,  for  plointiCr  in 

AU  state  qnestkma  hare  been  eliminnted  by 
ike  dedrioD  in  the  case  of  Pullman  SouVtem 
(kr  Of.  T.  Gaina,  8  Tenn.  Ch.  587,  and  the 
oqIj  contentions  now  before  this  court  are  con- 
tifawd  in  the  federal  questions  involved. 
.  ShJtM  ▼.  Wii.  W  U.  S.  183  (Bk.  24.  L.  cd.  108); 
FkirfHd  r,  GaUaiin  Co.  100  U.  8.  52  (Bit.  25,  L. 
•1 M);  Burgei$  ▼.  Seligman,  107  U.  S.  84  (Bk. 
r,  L.  ed.  8fe);  RaUroad  Co.  T.  Oairue.  97  U. 
&m(Bk.24.L.ed.l094). 

The  contract  between  tbe  Pullman  Southern 

Gv  Company  and  the  various  railroad  com- 

Main  is  not  a  contract  of  hiring  or  Icasin/;  cars 

(7  the  railroad  companies,  the  business  being 

by  the  defendants  aLi  !iot  by  the  railroad 


I  running  and  using  of  cars  for  sleeping 
fsr  jsos  only,  sot  ov^iied  by  the  railroads  on 
«v  ii  tbcy  are  run  or  used,  is  not  interstate 
•■  Dcrce.  tbe  regulation  of  which  is  placed  by 
flie  Itaostitotioo  of  the  United  States  under  the 
ttM  ol  of  Congress;  nor  does  the  regulation  of 
^ '    Kopation.  such  as  is  imposed  by  the"  i>riv- 


n\ 


b-CwMMhittonol   lam;  retrdarUm    cf  eom- 

povw*  nf  Congrm  and  of  the  SttUe^   8ee 

jfitf  fmf  O0.T.  Pennsjivania,  ante^  156,  noU. 


liege  tax  in  question,  interfere  with  transportSr 
tion  or  coramcrce  among  the  States. 

Sinnot  v.  Davenport,  22  How.  227  (63  U.  S. 
bk.  16,  L.  ed.  243);  Gibbons  v.  Ogden,  9  Wheat. 
210  (22  U.  S.  bk.  0,  L.  ed.  73);  Foster  v.  Daven^ 
port,  22  How.  244  (63  U.  S.  bk.  16.  L.  ed.  248); 
Cranclall  v.  Nevada,  6  Wall.  85(73  U  S.  bk.  18, 
L.  ed.  745);  Osborne  v.  Mobile,  16  Wall.  481  (83 
U.  S.  bk.  21.  L.  ed.  471);  Tax  on  Raihcay  Gros^ 
ReceipU,  15  Wall.  284  (82  U.  S.  bk.  21,  L.  ed 
164);  Wiogins  Ferry  Co,  ▼.  East  Si,  Louis,  107 
U.  S.  865  (Bk.  27.  L.  ed.  419);  Moran  v.  New 
Orleans,  112  U.  S.  69  (Bk.  28,  L.  e<l.  653);  I^U- 
man  Southern  Oir  Co,  v.  Gaines,  3  Tcnn.  Ch. 
587;  Dun  v.  Cullen,  13  Lea,  202;  Lighthume  v. 
Taxing  District,  4  Lea,  219. 

A  tax  laid  upon  the  instruments  of  commerce 
is  not  a  tax  upon  commerce  itself.  See  author- 
ities above  cited. 

It  is  a  well  settled  rule,  long  adhered  to  by 
this  court,  that  a  construction  given  by  state 
courts  of  last  resort  to  legislative  enactments 
and  provisions  of  state  constitutions  ought,  as 
a  rule,  to  be  followed  in  the  federal  courts. 

R,  R.  Co.  V.  Gaines  and  SloM  v.  Wisconsin, 
supra. 

Messrs,  Edward  S.  Isham  and  O.  H. 
Lochrane*  for  defendant  in  error: 

The  business  of  the  Pullman  Southern  Car 
Company  is  interstate  commerce;  and  this  is 
not  an  occupation  which  States  may  declare  to 
be  a  privilege. 

French  v.  Baker,  4  Sneed,  193.  See  also. 
Mayor  cf  Columbia  v.  Guest,  3  Head.  414;  Jen- 
kins v.  E^rin,  8  Hcisk.  456;  Home  Ins.  Co,  ▼. 
Augttsta,  50  Ga.  530;  Mayor  of  Columbia  r, 
Beasly,  1  Humph.  232. 

The  question  is  not  upon  the  limitations  upon 
the  taxing  powers  of  the  Slate,  but  upon  iu 
power  to  declare  the  business  of  this  Company, 
as  carried  on  upon  and  across  its  territory,  a 
privilege,  or  to  forbid  it  altogether. 

Transportation  Co,  v.  Wlieding,  99  U.  S.  273 
(Bk.  25,  L.  ed.  412). 

The  power  of  the  States,  whether  exerted  in 
the  form  of  taxation  or  otherwise,  is  still  further 
limited,  so  as  not  to  deny  or  impair  any  rights 
belonging  to  citizens  of  the  United  States,  as 
such,  by  virtue  of  the  Constitution. 

CrandnU  v.  Nevada,  6  Wall.  85  (78  U.  S.  bk. 

18.  L.  ed.  745). 

The  transportation  of  parscngersor  merchan- 
dise through  a  State  or  irom  one  State  to  an- 
other is  a  subject  of  the  exclusive  lurlsdiction 
of  Congress;  and  a  State  cannot  directly  lax 
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penons  or  property  passiiig  through  it,  or  tax 
them  indirKtl J  by  leTying  a  tax  apon  their 
transportatioiL 

8taU  Freight  Tax.  16  Wall. 233  (82  U.  8.  bk. 
21,  L.  ed.  140).  Bee  also  Altnn  t.  Califamia,  24 
How.  160  m  U.  S.  bk.  16,  L.  ed.  644);  Wood- 
ruff r.  Parham,  8  Wall  128  (75  U.  8.  bk.  19, 
L.  ed.  888). 

The  Pullinan  Southern  Car  Ck>mpany,  a  cor- 
poration of  Kentucky,  has  no  domidl  in  Ten- 
nessee and  ii  not  personally  subject  to  its  Juris- 
diction for  purposes  of  taxation. 

Bee  Ddaware  Baitroad  Tax,  18  Wall  211  (85 
n.S.bk.21,L.ed.888). 

Mr,  Juitiee  Blatehford  delirered  the  opin- 
[36]      Um  of  the  court: 

Section  28  of  article  II  of  the  Constitution  of 
Tennessee,  of  1870.  contains  these  provisions: 
''AH  property  shall  be  taxed  according  to  its 
▼alue,  thai  Tiuue  to  be  ascertained  in  su(£  man- 
ner as  the  Legislature  shall  direct,  so  that  taxes 
ahaU  be  equal  and  uniform  throughout  Uie 
State.  No  one  species  of  property  from  which 
A  tax  may  be  collected  snail  be  taxed  higher 
than  any  other  species  of  properUr  of  the  same 
Tilue.  But  the  Legislature  shall  have  power 
to  tax  merchants,  peddlers,  and  privil^es  in 
•uch  manner  as  they  may  from  time  to  time 
direct 

On  the  16th  of  March,  1877,  the  Legislature 
of  Tennessee  passed  an  Act,  entitled  *^An  Act 
Declaring  the  Mode  and  Manner  of  Valuing  the 
Propertyof  Tekfraph  Companies  for  Taxation, 
and  of  Taxing  Sleeping  Cars  "  (Laws  of  1877, 
chap.  16,  p.  2o),  the  6th  section  of  which  pro- 
vided as  follows :  "  That  the  running  and  using 
of  sleeping  cars  or  coaches  on  railroads  in  Ten- 
nessee, not  owned  bv  the  railroads  upon  which 
they  are  run  or  usea,  ia  declared  to  be  a  privi- 
lege; and  the  companies  owning  and  running  or 
unng  said  cars  or  coaches  are  required  to  re- 
port, on  or  before  the  first  day  of  May  of  each 
year,  to  the  comptroller,  the  number  of  cars  so 
used  by  them  in  this  State;  and  they  shall  be 
requbed  to  pay  to  the  comptroller,  by  the  first 
of  July  following,  $50  for  each  and  every  of 
said  cars  or  coaches  used  or  as  run  over  said 
roads:  and  if  (he  said  privilege  tax  hendn  as- 
sessed be  not  paid  as  aforesaid,  the  comptroller 
shall  enforce  the  payment  of  the  same  by  dis- 
tress warrant" 

Under  this  Act  the  Comptroller  of  the  State 
claimed  that  there  was  due  from  the  Pullman 
Southern  Car  Company,  a  corporation  of  Ken- 
tucky, to  the  State,  for  each  of  the  years 
1878, 1879  and  1880,  a  privUeg;e  tax  of  $50  on 
each  one  of  thirtv-eiffbt  sleeping  cars  run  and 
used  on  railroads  in  Tennessee  and  not  owned 
by  the  railroad  companies  on  whose  roads  they 
were  used,  but  owned  by  the  Pullman  Com- 
pany. Tlie  a^n^regate  amount  of  the  taxes 
claimed  was  $5,700;  and  the  Comptroller  in- 
stituted proceedings  to  collect  tbem  from  that 
Company,  which,  under  the  provisions  of  a  stat- 
[36]  ute  of  the  State,  paid  the  money  under  protest, 
and  it  was  paid  into  the  state  treasury,  with 
notice  to  the  Comptroller  that  it  was  paid  un- 
der protest;  and  the  Company,  within  the  time 
Erescribed  by  the  statute,  and  in  August,  1881, 
rought  an  action  at  law  against  the  Comptrol- 
ler to  recover  the  $5,700  in  the  Circuit  Court 
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of  the  United  States  for  the  Middle  District  of 
Tennessee. 

The  dedaration  alleges,  among  Gthet  Uiiogi, 
that  the  sleeping  cars,  for  the  running  or  use 
of  which  the  taxes  were  claimed  and  ccdlected, 
were  not  run  or  used  l^the  plaintiff  during 
any  one  of  the  years  1878, 1879  or  1880,  bat 
were  run  and  used  by  certain  railroad  onft* 
panics  in  Tennessee,  though  they  were  owned 
durine  that  time  by  the  plaintiff,  wiiicfa  per- 
mittea  those  railroaa  companies  to  run  and  use 
them  under  certain  contract  stipulatioiis;  that 
the  sleeping  cars  so  run  and  used  were,  during 
the  whole  of  the  years  1878, 1879  and  1880,  em- 
ployed by  them  in  interstate  commerce,  being 
run  into  and  through  Tennessee,  from  uid  into 
other  States,  transporting  passengers  from  other 
States  into  or  across  Tennessee,  or  from  Ten- 
nessee into  other  States;  and  that,  therefore, 
such  taxes  and  the  collection  thereof  were  il- 
legal and  contrary  to  the  Constitution  of  the 
United  States.  There  was  a  demuner  to  the 
declaration,  raising,  among  other  things,  the 
question  above  stated,  but,  on  a  hearing,  thed^ 
murrer  was  overruled,  the  opinion  of  uie  court 
being  delivered  by  if r./t/«t«ti0  Matthews.  23 
Fed.  Rep.  276.  The  conclusion  arrived  tt  in 
the  opinion,  which  accompanies  the  record, 
was  that  the  levying  of  a  pnvilege  tax  on  the 
running^  and  umng  on  railroads  in  Tennessee, 
of  sleepmg  cars  not  owned  by  those  railroads, 
was,  as  applied  to  such  cars  when  employed  in  • 
interstate  transportation,  a  regulation  of  com- 
merce among  the  States,  ana  contrary  to  the 
Constitution  of  the  United  States  and,  tbexe- 
fore,  void.  Leave  beins  riven  to  the  dcfeod- 
ant  to  plead  over,  nil  aeSet  was  pleaded,  spd 
the  issue  was  tried  by  the  court  without  a  Jury, 
by  a  written  stipulation  between  the  parties, 
which  embodied  an  agreed  statement  <»  fscts. 
on  which  the  cause  was  heard. 

The  agreed  statement  sets  forth  that  the  plaint- 
iff is  a  Kentuc^  corporation,  having  its  chief 
office  and  place  of  business  at  LouisvOle;  and 
that,  since  1872,  it  has  been  engaged,  at  Louis- 
ville, in  manufacturing  railway  cars,  known  ti 
drawing  room  cars  and  sleeping  cars,  and  in 
hiring  those  cars  to  various  nulroad  companiee 
in  Tennessee  and  other  States,  under  the  tcA- 
lowing  form  of  contract: 

"This  indenture,  made  this  19th  day  of  Jonei 
A.  D.  1872,  between  the  Louisville  and  Nash- 
ville Railroad  Companv,  the  party  of  the  tet 
part,  and  the  Pullman  Southern  Car  Companj, 
of  the  second  part :  Whereas,  the  said  partr 
of  the  second  part  is  now  engaged  in  the  busi- 
ness of  manufacturing  railway  cars,  known  sb 
drawing  room  and  sleeping  cars,  under  certain 
patents  belonging  to  them,  and  of  hirinir  the 
same  to  railroad  companies,  and  receiving 
therefor  income  and  revenue  by  the  sale  to 
passengers  of  seats  and  berths,  and  accommo- 
dations therein;  and  whereas  the  said  parU"  of 
the  first  part  is  desirous  of  availing  itself  of  the 
tise  on  and  over  its  lines  of  road,  of  the  can 
constructed  under  the  sleeping  and  drawing- 
room  car  patents  now  the  property  of  said  sec- 
ond party,  and  also  of  connections  hy  means  of 
said  cars  with  other  lines  of  railroad,  whereoo 
said  cars  are  now  operated  by  said  second  partr; 
now  this  contract  witncsseth :  That  the  ssid 
parijr  of  the  second  part,  in  conslderatioa  of 
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Ibe  oofeDants  and  agreements  of  the  partr  of 
tot  parL  hereinafter  mentioned  to  be  bv  tbem 
kepi  tod  performed,  hereby  agrees  With  the 
mSd  party  of  the  first  part,  tnat  they  will  fur- 
Btth  drawine-TOom  cars  and  sleeping  cars  to  be 
Died  by  saia  party  for  the  transportation  of 
pusengezB,  snmdait  to  meet  the  reqairements 
of  tzii^  on  and  over  their  line  of  railroad, 
aod  on  and  over  all  lines  of  railroad  which 
tiiej  DOW  control,  or  may  hereafter  control,  by 
owoenhin,  lease  or  otherwise,  the  said  cars  so 
fonuBbeci  to  be  satisfactory  to  the  general  su- 
pcriotendent  of  the  first  party. 

1  The  said  party  of  the  second  part  agrees 
that  they  will  keep  the  carpets,  upholstery  and 
bedding  of  eadi  of  the  said  cars  m  good  order 
and  rqiair,  and  renew  and  improve  the  same 
wba  oeoessary,  at  their  own  expense,  except- 
ingrapairs  and  removals  made  necessary  oy 
ioddent  or  casoal^;  it  being  understood  that 
the  Hid  fliBt  party  shall  repfur  all  damages  to 
■id  can,  of  every  Und,  occasioned  by  accident 
or  cMoalty,  dunng  the  continuance  of  this 
igFttoient. 

w>  1  The  said  party  of  the  second  part  hereby 
^*  tfnm,  at  their  own  expense  and  cost,  to  fur- 
sab  one  or  more  employh  as  may  be  needful, 
opon  each  of  said  cars,  whose  duties  shall  be 
10  eoDect  fares  for  the  accommodations  f ur- 
BiAad  in  said  cars,  and  generally  to  wait  upon 
P—engeri  therein^  and  provide  for  their  com- 

1  The  said  party  of  the  first  part  hereby 
^rees  that  the  general  officers  of  said  second 
partv.  Kd  the  emphif^  named  in  article  third 
of  tUs  agxeement,  shall  be  entitled  to  free  pas- 
mgjt  over  the  Hnes  of  the  first  party,  when  tuey 
are  on  doty  for  the  second  party.  ^ 

i.  The  party  of  the  second  part  hereby  agrees 
tkat  the  meral  officers  of  the  first  party  shall 
bt  eatitlM  to  free  passes  in  any  of  the  cars  fur- 
airiied  by  said  second  party  under  this  agree- 


1  Uishenby  mutually  agreed  that  the  said 
mai^  of  the  second  party  named  in  article 
tbhd  of  this  agreement  shall  be  governed  by 
and  iobject  to  the  rules  and  regulations  of  the 
add  tet  par^,  which  are,  or  may  be,  adopted 
from  time  to  thne.  for  the  government  of  tneir 
ova  tmphi^;  aiM  in  the  event  of  any  liability 
aririof  sgunst  said  first  party  for  personal  in- 
Joxj,  death,  or  otherwise  of  any  employe  of  said 
•eeood  party,  it  is  hereby  distincUy  understood 
sad  sgreed  that  the  said  first  par^  shall  be  li- 
able Qoly  to  the  same  extent  tney  would  be  if 
tbc  peraon  injured  was  an  emtJave  in  fact  of 
mid  fint  partv,  and  for  all  liaDility  in  excess 
teeof  sbaU  oe  indemnifiM  and  paid  by  said 
iKood  party. 

«  The  party  of  the  iirst  part,  in  considera- 
tioo  of  the  use  of  the  aforesaid  cars,  hereby 
sfrees  to  haul  the  same  on  the  passenger  trains 
M  iheir  Une  of  road,  and  on  all  roads  which 
tbey  now  control  or  may  hereafter  control  by 
ovnenhip,  lease  or  otherwise;  and  also  on  all 
frs^u  trains  oo  which  they  may,  by  virtue 
ti  coDtracta  or  running  arrangements  with 
«cber  roads,  have  the  ri^tto  use  such  cars  in 
iscb  Banner  as  will  best  accommodate  passen- 
pn  dedring  the  use  of  said  cars;  and  the  said 
fartj  of  the  first  part  shall,  at  their  own  ex- 
pense, fnmislk  fuu  tat  the  cars  and  materials 
far  Ibis  lightly  shall  wash  and  cleanse  said  cars. 


and  shall  also  keep  said  cars  In  good  order  and 
repahr,  including  renewals  of  worn  out  puts, 
and  aU  things  appertaining  to  said  cars,  neces-  [39] 
sazy  to  keep  them  in  first  daas  condition,  ex- 
cept such  as  are  provided  for  in  artide  secMNid 
of  this  agreement 

8.  The  party  of  the  first  part  agrees  to  fur- 
nish said  party  of  the  second  part,  at  conveni- 
ent points,  room  and  conveniences  for  airing 
and  storing  bedding. 

9.  The  said  party  of  the  first  part  further 
agrees  that  the  said  party  of  the  second  part 
shall  be  entiUed  to  couect  from  each  and  every 
person  occupying  said  cars,  such  sums  for  said 
occupancy  as  may  be  usual  on  competing  lines 
furnishing  equal  accommodations;  and  that 
such  rules  and  regulations  shall  be  agreed  upon 
as  will  most  favor  the  renting  or  seats  and 
couches  in  said  cars. 

10.  The  parQr  of  the  first  part  hereby  agrees 
to  permit  the  party  of  the  second  partto  place 
their  tickets  for  seats  and  couches  for  sale  in 
such  of  the  railroad  ticket  offices  as  may  be 
desired  by  said  second  party,  and  such  serv- 
ices shall  be  performed  by  and  as  part  of  the 
general  dutkj  of  the  tic^t  agents,  and  with- 
out cham  to  the  party  of  the  second  part;  pro- 
ceeds 01  such  sales  to  be  at  the  risk  of  said 
secondparty. 

11.  The  party  of  the  first  part  hereby  agrees 
that  said  second  partv  shall  have  the  exclusive 
right,  for  a  term  of  nfteen  years  from  the  date 
hereof,  to  furnish  for  the  use  of  the  first  party 
drawing-room  or  parlor  cars  and  sleeping  cars, 
including  redlninff-chair  cars,  on  all  the  pas- 
sen^r  trains  of  said  first  party,  and  over  their 
Qnture  lines  of  railroad,  and  on  all  railroads 
;rhich  they  now  control  or  may  hereafter  con- 
trol, by  ownership,  lease  or  otherwise;  and  also 
on  all  passenger  trains  on  which  they  may,  by 
virtue  of  contracts  or  running  arrangements 
with  other  roads,  have  the  ri^t  to  use  such 
cars,  and  that  th^  will  not  contract  with  any 
other  parties  to  run  said  class  of  cars  on  or 
over  said  lines  of  road  during  said  period  of 
fifteen  years. 

The  said  second  party,  for  the  consideration 
aforesaid,  hereby  guarantees  said  first  party 
i^gainst  aU  damages  of  whatsoever  Idnd  which 
may  be  by  said  first  party  incurred  In  conse- 
quence ox  any  infrinffement  of  patent  rights 
in  the  construction  ana  use  of  any  of  said  cars 
which  may  be  used  by  said  second  party  upon  [40] 
the  lines  oi  said  first  party  under  this  arrange- 
ment, it  beinff  the  meaning  and  intent  of  this 
article  that  the  said  secoim  party  shaU  secure 
said  first  party  against  all  manner  of  expendi- 
tures which  may  be  incurred  by  said  first  party 
in  consequence  of  any  litigation  connected 
with  alleged  infringements  of  patent  rights  for 
the  interior  arrangements  of  sudcars,  and  that 
they  will  pay  off  and  discharge  all  Judgments 
obtained  at  any  time  against  £dd  first  party  on 
account  of  such  infringements. 

12.  It  is  mutually  a«preed  between  the  parties 
hereto,  that  in  case  either  of  said  parties  shall 
at  any  time  hereafter  fail  to  keep  and  perform 
any  of  the  covenants  herein  contained  to  be  by 
them  respectively  kept  and  performed,  then* 
and  in  that  case,  after  written  notice  shall  have 
been  given  to  the  defaulting  party  thereto  of 
the  default  complained  of,  u  theaaid  default- 
ing party  shall  refuse  or  neglect  to  make  good, 
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keep  and  perform  such  unfulfilled  ooTenants 
ana  condiaonsof  this  agreement  within  a  rea- 
sonable time  after  such  notice,  the  other  party 
shall  be  at  liberty  to  declare  this  contract  ended 
and  no  longer  in  force." 

The  agTMd  statement  f uilber  sets  forth  that 
the  plaintiff  has  never  had  any  branch  ofiice  or 
eetablishment  of  any  kind  in  Tennessee,  imless 
the  fact  that  the  plaintiff  has  placed  its  tickets 
for  sale  with  railway  agents  in  that  State  con- 
stitutes the  offices  d  such  agents  branch  offices 
or  establidmients  at  the  plaintiff;  that  it  has 
never  had  any  ticket  agents  of  its  own  in  Ten- 
nessee,  except  in  so  far  as  the  ticket  aj^nts  of 
the  nul  way  companies  with  whom  the  tickets  of 
the  plaintiff  have  been  placed  for  sale  may  be  re- 
garded as  the  agents  of  the  plaintiff;  that  the 
plaintiff  has  never  had  any  other  agents,  officers 
or  employei  in  Tennessee,  except  the  conductors 
and  porters  which  it  furnishes  with  it8carB,imder 
its  contracts  with  the  railroad  companies;  that 
the  cars  furnished  by  the  plaintiff  under  those 
contracts  constitute  all  the  property  owned  by  it 
in  Tennessee,  and  the  business  done  by  it  under 
those  contracts,  such  as  it  is,  is  the  only  busi- 
ness done  by  it  in  Tennessee;  that  the  cars 
furnished  bv  it  under  those  contracts,  with  the 
exception  oi  two  sleeping  cars  running  between 
Nacdiville  and  Memphis,  are  used  in  transport- 
ing passengers  from  other  States  into  or  across 
Tennessee,  and  from  points  in  Tennessee  to 
points  in  other  States;  that  the  same  cars  also 
transport  passengers  from  points  in  Tennessee 
to  other  points  in  that  State  whenever  they 
properly  apply  for  such  transportation,  but  the 
number  of  such  passengers  bears  an  inconsid- 
erable j^roportion  to  the  other  passengers  trans- 
ported in  those  cars;  that  those  canTnm  into, 
out  of  or  across  Tennessee,  making  such  stops 
as  the  trains  to  which  they  are  attached  make; 
that,  in  the  case  of  passengers  traveling  across 
Tennessee,  or  from  points  out  of  it  to  points  in 
it,  their  sleeping-car  tickets  are  purchased  and 
paid  for  before  they  enter  Tennessee;  but  in 
the  case  of  passengers  from  points  in  Tennes- 
see to  points  in  other  States,  or  in  Tennessee, 
the  tickets  are  purchased  and  paid  for  in  Ten- 
nessee; that  the  railroad  companies  of  Tennes- 
see with  whom  such  contracts  were  made  were 
duly  chartered  bj  that  State  or  organized  or 
operated  under  its  laws,  with  power  to  trans- 
port passengers  for  hire;  that  they  are  taxed 
by  that  State  on  the  value  of  their  roads,  roll- 
ing stock  and  other  tangible  property,  and  also 
on  the  value  of  their  franchises;  that  from 
Mardi  16, 1877,  to  the  present  time,  the  Mem- 
phis and  Charleston  Kailroad  Company,  and 
the  East  Tennessee,  Yirginis  and  Qeorgia  Rail- 
road Company,  boUi  of  them  Tennessee  corpo- 
rations, have  owned  sleeping  cars  which  they 
have  run  and  used  during  that  time  as  deeping 
cars  upon  their  respective  roads;  and  they  have 
not  been  required  by  the  State  to  pay  any  tax 
for  running  or  using  said  sleeping  cars  upon 
their  roads,  except  in  so  far  as  such  a  tax  may 
have  been  hicluded  in  the  tax  assessed  on  Uie 
value  of  their  franchises;  and  that  the  thirty- 
eight  cars  before  mentioned  included  the  two 
cars  run  between  Nashville  and  Memphis. 

The  agreed  statement  sets  forth  uie  other 
facts  hereinbefore  oontained^ecessary  to  a  re- 
covery; and,  on  the  29th  of  December,  1884,  a 
Judgment  was  entered,  which  states  that  the 
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cause  was  heard  on  an  agreed  statement  of 
facts,  and  that  it  ia  thereby  made  a  part  of  the  . 
record  at  large  in  the  cause,  and  that  the  court  i 
found  the  is^e  joined  in  favor  of  the  phdntiff. 
It  then  sets  f ortn  the  material  facts  contained 
in  the  agreed  statement,  and  awards  a  judg- 
ment for  $5,400,  for  the  taxes  on  the  thirty- 
six  cars,  and  for  $1,089.90  interest,  and  for 
costs;  assigning  as  a  reason  that  the  State  had 
no  power  to  impose  a  privilege  tax  on  the  plaint- 
iff for  running  or  using  tiie  thirty-six  cars  in 
the  State,  the  tax  being  a  reflation  of  com- 
merce between  the  States,  ana  therefore  a  vio- 
lation of  the  Constitution  of  the  United  States. 
To  reverse  this  judgment  the  defendant  has 
sued  out  a  writ  of  error. 

The  point  upon  which  the  final  Judcment  i 
was  rendered  in  the  case  was  the  one  conis£lered 
and  adjudged  in  the  decision  given  on  the  de- 
murrer to  the  declaration.  The  tax  was  not  a 
property  tax,  because,  under  the  Constitution 
of  Tennessee,  all  property  must  be  taxed  ac- 
cording to  its  value,  and  this  tax  was  not  meas- 
ured by  value,  but  was  an  arbitrary  charge. 
What  was  done  by  the  plaintiff  was  taxed  as  a  { 
privilege,  it  bein^  assumed  by  the  state  authori- 
ties that  the  Legislature  had  the  power,  under 
the  Constitution  of  Tennessee,  to  enact  the  6th 
section  of  the  Act  of  1877,  and  that  the  phunt- 
iff  had  done  what  that  section  declared  to  be  t 
privilege.  By  the  decisions  of  the  Supreme 
Court  of  Tennessee,  cited  in  the  opinion  of  the 
circuit  court  on  the  demurrer,  it  is  held  thai 
the  Legislature  may  declare  the  right  to  cany 
on  any  business  or  occupation  to  be  a  privilege, 
to  be  purchased  from  the  State  on  such  condi- 
tions as  the  statute  law  may  prescribe,  and  that 
it  is  illegal  to  carry  on  such  business  without 
complying  with  those  conditions.  In  this  case, 
the  payment  of  the  tax  imposed  was  a  condi- 
tion prescribed, without  complying  vdth  which 
what 'Was  done  by  the  plaintiff  was  made  ille- 
gal. .  The  tax  was  imposed  as  a  condition  pre- 
cedent to  the  right  of  the  plaintiff  to  run  and 
use  the  thirty>six  sleeping  cars  owned  by  it,  as 
it  ran  and  used  them  on  railroads  in  Tennessee. 
The  privilege  tax  is  held  by  the  Supreme  Court 
of  Tennessee  to  be  a  license  tax,  for  the  privi- 
lege of  doin^  the  thins  for  which  the  tax  u  in^ 
p^ed,  it  bemg  unlawful  to  do  the  thing  with- 
out paying  the  tax.  What  was  done  bv  the 
plaintiff  in  this  case,  in  connection  with  the 
use  of  the  thirty-six  cars,  if  wholly  a  branch  of 
interstate  commerce,  was  made  by  the  State  of 
Tennessee  unlawful  unless  the  tax  should  be 
paid,  and,  to  the  extent  of  the  tax,  a  burden 
was  placed  on  such,  commerce;  and  upon  prin- 
ciple the  tax  if  lawful  might  equally  weU 
have  becai  large  enough  to  practically  stop  al- 
togetiier  the  particular  speaes  of  commerce. 

What  was  that  commerce?  The  plaintiff,  bv 
its  contract,  furnished  sleeping  cars  to  the  rail- 
road company,  to  be  used  by  tlie  latter  "  for 
the  transportation  of  passengers,*'  suflSdent  in 
numbers  to  meet  the  requirements  of  travel  on 
the  road.  The  plaintiff  kept  in  order  and  re- 
newed thecarpets,  upholstery  and  beddingof  the 
cars,  except  repairs  and  renewals  made  necessary 
by  accident  or  casualty;  but  all  damages  to  ttM 
cars  by  accident  or  casualty  were  repairal  by  the 
railroad  company.  The  plaintiff  fumisbea  em^ 
ployed  on  each  car  to  collect  f .ires  for  the  ac- 
commodations funil*hed  by  the  car,  and  to 
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p     wA  upon  jMOsengert  and  provide  for  their 
eanfort.    Thoce  emplayii  were  goTemed  by 
the  roles  adopted  by  the  railroad  company  to 
gofem  its  own  employ^,  and  the  railroad  com- 
pnj  was  liable  for  penonal  injury  to,  or  the 
detth  of,  any  sadi  emphui  of  the  plaintiff,  to 
tlie  mme  extent  only  as  n  sach  employe  was  in 
btx  an  employs  of  the  railroad  company,  and 
the  litter  was  indemnified  by  the  plainnff  for 
ill  Ualnlity  in  excess  thereof.     The  railroad 
company  carried  free  on  Hi  Mne  sach  omployii 
id  the  plaintiff  and  its  general  officers  when  on 
dntf  for  it;  and  the  pifuntiff  carried  free  in  the 
can  it  80  famished  the  general  officers  of  the 
nUroad  company.    In  consideration  of  the 
Qie  of  sach  cars,  the  railroad  company  hauled 
them  on  the  passenger  trains  on  its  line,  in 
ncfa  manner  as  b^  accommodated  passen- 
^  desiring  to  use  the  cars,  and  furnished,  at 
tts  own  expense,  fuel  for  them  and  materials 
idr  the  lights,  and  washed  and  cleansed  them, 
and  kqx  them  in  good  order  and  repair,  in- 
doding  renewals  of  worn  out  parts,  and  all 
thiDgi  appertaining  to  them,  necessary  to  keep 
them  ix:  first  class  condition,  with  the  excep- 
tioDs  before  spedfled  in  regard  to  carpets,  up- 
hcdrtery  and  bedding,  and  furnished  room  ai^ 
eoarenienoes  for  auine  and  storing  bedding. 
The  plaintiff  oc^ected  from  every  person  occu- 
pjing  the  car  compensation  for  its  accommo- 
daSioos  in  seats  and  couches.  >The  railroad 
eoopai^  permitted  the  plaintiff  to  place  its 
tkkeCs  for  seats  and  couches  on  sale  in  the 
tfeket  offices  of  the  railroad  company,  the  sale 
to  be  a  part  of  the  general  duties  of  the  ticket 
agents  of  the  latter,  and  to  be  without  charge 
to  the  i^aintiff ,  but  the  proceeds  of  sales  to  be 
St  iiB  risk,    llie  contract  was  made  an  exclu- 
ive  one  for  fifteen  years,  and  the  plaintiff  agreed 
toprocaet  the  railroad  company  against  afi  lia- 
wy  for  the  infringement  of  any  patent  in  the 
sooscmcticii  and  use  of  the  cars,  and  there  was 
s  provitioQ  for  the  termination  of  the  contract 
hj  either  party  on  a  breach  of  it  by  the  other. 
I        Ob  these  facts,  the  cars  in  question  werecars 
ior  the  tranqwrtation  of  the  passengers  who  oc- 
cupied them,  in  their  transit  into  or  through  or 
m  of  Tennessee.    They  wereused  by  therail- 
md  company  for  such  transportation,  and  it 
1      neeived  the  transit  faro  or  compensation.    For 
L     parposes  of  transit,  it  dealt  with  the  cars  as  it 
I*     veoU  with  cars  owned  by  itself.    It  hauled 
thcsi,  famished  fuel  and  materials  for  lights, 
VHlied  and  cleansed  them,  kept  them  in  re- 
pair, ifoewed  wom-out  parts,  repaired  all  dam- 
agss  to  them  by  accident  or  casualty,  and  even 
npaired  and  renewed  carpets,  upholstery  and 
hed^ng  damaised  or  destroyed  by  accident  or 
ORaity;  all  at  its  own  expense  add  without 
chnie  to  the  phdntiff ,  leaving  to  the  plaintiff 
OBt[to  make  good  the  ordinary  wear  and  tear 
af  as  sitting  and  sleeping  conveniences,  and 
•Oswiitf  it  to  have  the  compensation  for  such 
nsvHdeDoea,  and  famishing  it  free  of  charge 
*tt  an  facilities  for  selling  seats  and  coaches. 
The  tax  was  a  unit,  for  ue  privilege  of  the 
^aA  of  the  passenger  and  all  its  accessories. 
5s  djsrtnction  was  made  in  the  tax  between  the 
ri|ht  d  transit,  aa  a  branch  of  commerce  be- 
|«eeB  the  States,  and  the  sleeping  and  otlier 
'taem  which  appertained  to  a  transit  in 
Tha  tax  was  really  one  on  the  right  of 
tboQgli  laid  wholly  on  the  owner  of  the 
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car.  6o,  too  the  service  rendered  to  the  pas* 
senger  was  a  unit  The  car  was  equally  a  vehi- 
cle of  transit,  as  if  it  had  been  a  car  owned  by 
the  railroad  company,  and  the  special  conve- 
niences or  comforts  furnished  to  the  passenger 
had  been  furnished  |by  the  railroad  company 
itself.  As  such  vehicle  of  transit,  the  car,  so 
far  as  it  was  engaged  in  interstate  commerce, 
was  not  taxable  by  the  State  of  Tennessee;  be- 
cause the  plaintiff  had  no  domicil  in  Tennessee 
and  was  not  subject  to  its  Jurisdiction  for  pur- 
poses of  taxation;  and  the  cars  had  no  situs 
within  the  State  for  purposes  of  taxation  and  the 

glaintiff  carried  on  no  business  within  the  State, 
1  the  sense  in  which  the  carrying  on  of  busi- 
ness in  a  State  is  taxable,  by  way  of  license  or 
privilege. 

The  case  of  Atty-Oen,  v.  London,  etc  R,  Co. 
in  the  court  of  appeal,  6  Q.  B.  Div.  216,  before 
Lord  Ohirf  Justice  Coleridge,  and  Lords  Jus* 
tiees  Baggallay  and  Brett,  affirming  the  Judg- 
ment of  the  Exchequer  Division,5  Ex.  Div.  247, 
is  instructive  in  the  above  point  of  view,  as  to 
the  subject  in  hand.  There,  the  railway  com- 
pany attached  to  its  night  trains  sleeping  car- 
riages for  the  accommodation  of  such  of  its 
first  class  passengers  as  might  choose  to  avail 
themselves  of  it.  For  the  use  of  these  carriages 
they  were  charged  an  extra  sum  in  addition  to 
the  ordinary  first  class  fare.  Besides  couches 
with  piUows,  sheets  and  blankets,  eadi  carriage 
contfidned  a  lavatory,  and  other  conveniences. 
Passengers  using  such  carriage  were  not  dis- 
turbed auring  the  night  by  demands  for  thdr 
tickets,  and.  If  they  imrived  at  their  destination 
in  the  night,  the  passengers  were  allowed  to  re- 
main in  their  beds  until  the  morning.  Under 
a  statute  imposing  a  percentage  duty  "upon  aJl 
sums  received  or  charged  for  the  hire,  rare  or 
conveyance  of  passengm"  on  any  railway,  the 
government  claimed  and  was  allowed  the  duty 
on  the  [extra  sum  charged  for  the  use  of  the 
sleeping  carriage.  The  courtof  appeal,  by  X^nti 
Coleridge,  said:  "We  regard' the  additional  ac- 
commodation afforded  by  the  deeping  canlaees 
as  differing  in  no  essential  particular  from  Uie 
superior  accommodation  afforded  by  a  second 
class  carriage  over  a  third,  or  by  a  first  class 
carriage  over  both.  If  the  company  issued 
tickets  to  all  passengers  ^ike,  at  the  price 
charged  to  passengers  traveling  in  third  class 
carria^,  and  then  issued  ti&ets,  at  corre- 
spondiD^  prices,  to  those  desiring  to  travd  in  a 
higher  class  of  carriage,  it  could  nardlv  be  con- 
tended that  duty  would  not  be  payable  upon 
the  prices  paid  for  such  second  ticket  Tlie  pas- 
senger who  is  content  to  travel  in  a  third  dasa 
or  second  class  carriage  in  the  day,  might  weU 
desire  to  travel  in  a  carriage  of  a  higher  class 
by  idght;  and  in  like  manner  a  passenger  ordi- 
narily traveling  by  day  in  a  first  daas  carriage 
miffht  desire  the  additional  accommodation  at 
nignt  of  a  sleeping  carriage.  No  separate 
charge  is  made  in  the  present  case;  the  charge, 
though  written  on  a  separate  ticket,  is  in  our 
opinion  part  of  one  charge  for  the  conveyance 
of  the  passenger  in  a  particular  way  and  is, 
therefore,  a  part  of  the  charce  for  the  convey- 
ance of  a  passenger  received  and  charged  for 
such  conveyance." 

That  case  is  in  harmony  with  the  views  be- 
fore taken  in  regard  to  the  present  case.  Tbs 
fare  paid  by  the  interstate  passenger  to  the  rail- 
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zoad  compoDy,  and  that  paid  to  the  plaintiff, 
added  together,  were  merely  a  charge  for  his 
conveyance  in  a  particular  way,  and  there  was 
really  but  one  charge  for  the  transit,  though 
[48]  the  total  amount  paid  was  divided  among  two 
recipients.  The  service  was  a  single  one.  of 
interstate  transit,  with  certain  accommodations 
for  comfort,  and  what  was  paid  to  the  plaintiff 
was  part  of  a  charge  for  the  conveyance  of  the 
passenger. 

The  views  above  expressed  are  in  harmony 
with  numerous  decisions  which  have  been  made 
by  this  court  on  the  subject  to  which  they  re- 
late. In  AUniuY.  California,  24  How.  169  [65 
U.  8.  bk.  16,  L.  ed.  644].  a  stamp  tax  had  been 
imposed  by  the  State  on  bills  of  lading  for  the 
transportation  of  gold  or  silver  from  any  point 
within  the  State  to  any  point  without  it,  and 
was  held  by  this  court  to  be  invalid;  and  in 
\yoodruff  V.  Parham,  8  WalL  123,  188  [75  U. 
8.  bk.  19,  L.  ed.  882,  8861,  it  was  said  by  this 
court,  Mr,  Ju&UceWiSXet  delivering  its  opmion, 
that  that  stamp  tax  ''was  a  regulation  of  com- 
merce, a  tax  imposed  upon  the  transportation 
of  ffoods  from  one  State  to  another,  over  the 
high  seas,  in  conflict  with  the  freedom  of  tran- 
sit of  goods  and  persons  between  one  State  and 
another,  which  is  within  the  rule  laid  down  in 
OrandaU  ▼.  Ifeoada,  6  Wall.  85  [78  U.  S.  bk.. 
18,  L.  ed.  745].  and  with  the  authority  of  Con- 
gress to  regulate  commerce  among  the  States." 

In  the  Sate  Frtight  Taos  Oaae,  15  WalL  282, 
281  [82  U.  S.  bk.  21,  L.  ed.  146, 168],  it  was 
said  that  a  State  cannot  tax  persons  for  passing 
through  or  out  of  it;  that  interstate  transporta- 
tion of  passengers  is  beyond  the  reach  of  a  State 
Legislature;  and  that  a  tax  upon  it  amoun'^  to 
a  tax  upon  the  passengers  transported.      <«* 

In  BaiWoad  (36.  v.  Maryland,  21  Wall.  456, 
472(88  U.  8.  bk.  22,  L.  ed.  678,684,  ifr.  Ju9- 
Hee  Bradley,  in  speaking  for  the  court  said  that 
a  State  cannot  impose  a  tax  or  duty  on  the 
movements  or  operations  of  commerce  between 
the  States,  becailse  it  would  be  a  regulation  of 
such  commerce  "in  a  matter  which  Is  essential 
to  the  rights  of  all,  and,  therefore,  requiring 
the  exclusive  legislation  of  Congress,"  bmng  "a 
tax  because  of  the  transportation,"  and  *'there- 
fore,  virtuaUy,  a  tax  on  the  transportation." 

The  decisions  in  the  various  cases  in  this 
court  on  the  subject  of  a  tax  by  a  State  on  the 
bringing  in  of  passengers  from  foreign  coim- 
tries,  and  which  are  collected  and  commented 
on  by  Mr,  Judke  MiUer,  in  delivering  the  opin- 
ion of  this  court  in  the  Hlsad  Money  Caeea,  112 
U.  8.  580,  591  [Bk.  28,  L.  ed.  798,  801],  show 
it  to  be  a  settlea  matter  that  to  tax  the  transit 
of  passengers  from  foreign  countries  or  be- 
tween the  States,  is  to  r^giuate  commerce. 

The  principles  which  governed  the  decisions 
[49]  in  Welton  v.  Mistouri,  91  U.  8. 275  [Bk.  28,  L. 
ed.  847];  G^y  v.  BaUimare,  100  U.  S.  434  [Bk. 
25,  L.  ed.  748]  and  Moran  v.  New  Orleans,  112 
U.  8.  69  [Bk.  28,  L.  ed.  658],  holding  unlaw- 
ful the  state  taxes  in  those  cases  on  interstate 
commerce  in  merchandise,  are  equally  applica- 
ble to  the  tax  in  this  case  on  the  transit  of 
passengers.  The  rule  which  governs  the  sub- 
ject is  accurately  and  tersely  stated  by  Mr.  Jtu- 
tiee  Field,  in  delivering  the  opinion  of  the 
court,  in  Oloueeeter  Ferry  Co.  v.  Pennsylvania, 
114  U.  8.  196,  211  [ante  158,  168]:  "While 
It  is  conceded  that  the  property  in  a  State,  be- 
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longing  to  a  foreign  corporation  engaged  i'. 
foreign  or  interstate  commerce,  may  be  taxe  I 
equally  with  Uke  property  of  a  domestic  corpo^ 
ration  engaged  in  that  business,  we  are  clev 
that  a  tax  or  other  burden  imposed  on  the  prop- 
erty of  either  corporation  because  it  is  used  (o 
carry  on  that  commerce,  or  upon  the  transpor 
tation  of  persons  or  property,  or  for  the  nanp- 
tion  of  the  public  waters  over  which  the  truns- 
portation  is  made,  is  invalid  and  void,  as  an  ia 
terf  erence  with  and  an  obstruction  of  tbe  poir 
er  of  Congress  in  the  refl|;ulation  of  such  com- 
merce." The  case  of  Telegraph  Go.  v.  Taoi. 
105  U.  8.  460iBk.  26,  L.  cd.  1067],  in  r^tid 
to  a  state  tax  on  telegraphic  messages  sent  oat 
of  a  State,  is  a  kindred  case.  The  whole  sub- 
lect,  in  reference  to  a  state  tax  impoeed  for  sel- 
ling goods  brought  into  a  State  from  other 
States,  was  recently  fully  considered  by  this 
court  hi  Walling  v.  Michigan,  116  U.  S.  455 
{aiUe,  694].  And  in  that  case  Mr.  J^ttia 
Bradley,  speaking  for  the  court,  says:  "We 
have  also  repeatedly  held  that  so  long  as  Goo* 
gress  does  not  pass  any  law  to  regulate  com- 
merce amonff  the  several  States,  it  thereby  in- 
dicates its  wul  that  such  commerce  shall  be  free 
and  im trammeled."    See  Welton  v. 


[supra];  Machine  Co.  ▼.  Gage,  100  U.  8, 676, 678 
[Bk.  25,  L.  ed.  7551*  County  of  MobiU  v.  i^i'ii- 
haU,  102  U.  8.  691,  6ii  jnBOc.  26,  L.  ed.  288. 
2891;  Gloucester  Firry  Oo.  ▼.  PsnnmflmMia, 
and  Brown  v.  mmston,  114  U.  &  196, 204, 62S, 
681  [ante,  158,  257],  where  the  cases  on  that 
point  are  collected. 

It  is  urced  that  the  decision  of  tbe  drcdt 
court  in  uds  case  was  inconsistent  with  the 
rulings  hi  Osborne  v.  Mobile,  16  WalL  479  ^ 
U.  S.  bk.  21,  L.  ed.  470],  and  hi  Wiggins  Ferrjf 
Co.  y.EastSt.  Louis,mTS.  8.  865 ^k.  27.L 
ed.  419].  It  becomes  necessary,  theniott,  to 
examine  those  cases. 

In  Oritomey.  Mobile,  Osborne  was  an  agent, 
at  Mobile,  Alabama,  of  a  Georgia  corpormtioo. 
an  express  company,  and,  as  such,  transacted 
at  Mobile  a  geneotd  express  business  vdthin  and 
extending  beyond  the  limits  of  Alabnma.    An 
ordinance  of   the  City  of   Mobile    required 
an  annual  license  fee  of  $500  to  be  paid  by 
every  express  company  doing  business  in  Mo- 
bile, and  having  a  business  extending  beyond 
the  limits  of  Alabama,  while  every  expre» 
company  doing  business  within  the  limits  of 
the  State  v^as  required  to  pay  a  license  fee 
of  only  $100,  and  every  sucm  company  doing 
business  within  the  city  was  required  to  pay  a 
license  fee  of  only  $50.    A  fine  was  prescribed 
for  a  violation  of  the  ordinance.    Osborne  vio- 
htted  it  and  was  fined.    The  legality  of  the  tax 
was  upheld.    ChitfJuetiee  Chase,  in  delivering 
tbe  opinion  of  the  court,  cited  the  State  Freight 
Tax  Oaee,  15  Wall.  282  [82  U.  8.  bk.  21,  L.ed. 
146],  decided  at  the  same  term,  as  holding 
"that  the  State  could  not  constitutioiudly  im- 
pose and  collect  a  tax  upon  the  tonnage  of 
freight  taken  np  within  its  lindts  and  cvried 
beyond  them,  or  taken  up  beyond  its  limits  and 
brought  within  them;  tnat  is  to  say,  in  other 
wor(U,  upon  interstate  transportation, "  "be- 
cause it  was,  in  effect,  a  restriction  upon  inter 
state  commerce,  which  by  the  Constitution  wac 
designed  to  be  entirely  free."    The  tax  on  the 
Oeorgia  Express  Company  was  upheld  as  a  tax 
'*  upon  a  business  carried  on  within  tbe  City  of 
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MobOe."  Osborne  was  a  local  a^eiit,  person* 
iDjr  subject  to  the  taxing  JurisdictioQ  of  the 
8ute,  as  representing  his  principal,  and  the 
Ux  was  on  the  general  bnamess  he  carried  on; 
iod  the  subject  of  the  tax  was  not,  as  here,  the 
•d  of  interaute  transportation.  In  Osborne  ▼. 
MMs,  the  court  drew  the  distinction  between 
ths  case  before  it  and  the  State  Freight  Tocb 
Cm,    The  present  case  falls  within  the  latter. 

In  Wigffine  Ferrp  Co.  v.  Eatt  8t,  Ltmie,  the 
dediion  was  that  the  State  had  power  to  im- 
pose a  license  fee,  upon  a  ferrykeeper  living  in 
the  State,  for  boats  which  he  owned  and  used 
ia  oooTi^ring  from  the  State  passengers  and 
goods  across  a  navigable  river  to  another  State; 
■id  that  the  levying  of  a  tax  on  such  boats,  or 
the  cxactkm  d  a  license  fee  in  respect  of  them, 
by  the  State  in  which  they  had  their  m^im,  was 
Bot  t  r^^ation  of  commerce  within  the  mean- 
ii^of  tM  Constitution.  In  the  case  at  bar  the 
plsfaitiff  was  not  a  Tennessee  corporation  and 
Ud  DO  domicfl  in  Tennessee;  and  the  sleeping 
csis  in  question,  as  before  said,  had  not  any 
ateifai  Tennessee  for  the  purposes  of  taxation. 

The  question  involved  in  this  case  was  be- 
fore the  C<xirt  of  Cliancery  of  Tennessee  ir: 
FiUbman  Southern  Car  Co,  v.  Oainee,  8  Tenn. 
Cb.  597,  on  the  same  facts,  as  to  the  privilege 
tax  for  1877.  That  court  held,  and  it  is  stated 
tkat  the  Supreme  Oourt  of  Tennessee  on  ap- 
pad  aibinea  its  ruling,  that  this  privflege  tax, 
m  to  sudi  of  the  cars  as  passed  and  repassed 
through  the  State  and  did  not  abide  in  ft,  was 
tot  amenaMe  to  the  objection  that  it  inter- 
tmd  with  interstate  commerce.  The  view 
tyuo  waa  that  the  property  of  the  foreign  cor- 
portfkm,  used  in  Tennessee,  could  be  taxed  as 
pmicity  or  by  an  excise  on  its  use;  and  that 
tt«  tax  in  tbM  case  was  not  directly  on  the  ob- 
Iset  of  cocnmerce,  or  directly  aiined  at  com- 
ttoesL  We  have  gi^en  to  the  views  set  forth 
by  tilw  Tennessee  Chancery  Court  the  consid- 
cndoQ  due  to  the  Judgments  of  that  tribunal, 
bat  are  unable  to  concur  in  its  conclusion. 

ihii^wteMt  e^mTTMcL 

Jgfm  tapf.   Test:  _  • 

H.  M cKennej,  Clerk,  Sup.  Court,  IT.  8. 


0TATE  OP  TENNESSEE,  Appt., 

e. 
PULLMAN  SOUTHERN  CAR  COMPANT. 

0ee  8.  OL  Beporter*s  ed.  51,  62.) 

Om^HtmUcndl    law^-^rUentate    eommeree-^i' 
emm  or  primUge  tax  on  care  employed  in, 

e  of  the  Act  of  the  Legislature  of  Teo- 

»of  Stereh  Ift,  1877,  as  amended  by  the  Aot  of 

Aftf  7,  ISKl,  liBipostny  a  license  or  privilege  tax  on 


_       ,  ooi  owned  by  the  roads  upon  which 

ttpy  81%  nm  In  that  State,  Is  Invalid  In  so  far  as  it 
^  .   .       mneroe. 

[No.  OM.] 

§$,96,1886.  DeddedMar.  1,1886, 

APFSAL  from  the  Circuit  Court  of  the 
Uriled  Stetes  for  the  Middle  District  of 

The  hktorf  and  facts  of  the  case  sufficiently 
sapasr  im  the  opinion  of  the  court. 

mu.  a. 


Dodd*  8.  A.  Champion,  B,  J,  Lea,  Atty- 
Oen,  (^  Tenneuee,  and  Jom,  M,  Bead,  for  ap- 
pellant. 

Meetre,  Edward  S.  Ishaaa  and  O.  H. 
Loelmuie»  for  appellee. 

Mr,  Juitiee  Blatohford  delivered  the  opin- 
ion of  the  oourt: 

This  is  a  suit  in  equity,  brought  in  the  Chan- 
cery Court  of  Davicteon  County,  Tennessee,  on 
December  15, 1888,  by  the  State  of  Tennessee 
against  the  Pullman  Southern  Car  Company, 
a  Kentucky  corporation.  The  questions  in- 
volyed  are  the  same  as  those  disposed  of  in 
Pickard  r,  Pullman  Southern  Car  Company 
[ante,  7851.  The  bill  sets  forth  the  Act  of  Ten- 
nessee of  March  16, 1877»  and  alleges  that  from 
1877  the  Company  had  run  sixty  Sleeping  cars 
instead  of  thirty-eight,  each  year;  and  ought  to 
have  paid  as  a  pnvilege  tax  for  each  car  for 
each  of  the  years  1877,  1878, 1879  and  1880, 
f50,  making  f  12,000;  whereas  it  had  paid  only 
$7,276.41;  and  that,  by  an  Act  passed  April  7, 

1881  (Laws  of  1881,  chap.  149,  p.  202),  the 
privflege  tax  was  increased  to  $75  a  year,  for 
each  car,  making  due  for  the  years  1881  and 
1882,  $9,000.  The  bill  prays  for  a  discovery 
pod  an  account  and  for  Judgment 

'^  ^rhe  defendant  removed  the  suit  into  the 
Circuit  Court  of  the  United  States  for  the  Mid- 
dle District  of  Tennessee,  and  then  answered 
the  bill.  The  answer  raises  the  same  questions 
which  were  adjudged  in  the  other  suit,  and  on 
the  same  facts.  The  case  was  heard  on  bill 
and  answer.  The  decree  gave  a  recovery  for 
$800  and  interest  for  the  taxes  for  1881  and 

1882  on  the  two  cars  which  ran  wholly  within 
Tennessee,  but  dismissed  the  bill  in  all  other  re- 
spects. The  pkdntifl  appealed  to  this  court 
from  all  of  the  decree  except  that  part  which 
awarded  a  recovery.  For  the  reasons  assigned 
in  the  opinion  in  tne  other  suit,  the  decree  in 
this  case  is  affirmed. 

Ttueoopj.   Test:  _      .  ^  « 

James  H.  MoEennej,  Clerk,  8up.  Oourt,  U.  8. 


MEMPHIS  AND  LITTLB   ROCK   RAIL- 
ROAD COMPANT  (as  reorganized),  AppL^ 

V, 

SOUTHERN  EXPRESS  COMPANY. 


ST.  LOUIS,  IRON  MOUNTAIN  AND 
SOUTHERN  RAILWAY  COMPANY, 

Appt., 

SAME. 


MISSOURI,  KANSAS  AND  TEXAS  RAIL- 
WAY COMPANY.  AppL,      • 

WILLIAM  B.  DINSMORE,  as  President  of 

the  Adams  ExPBBaa  Comfabtt,  and 

as  a  Shareholder  Therein. 

(8ee&a*'lbtpr«M  Oosm**  Beporter*s  ed.  1-«U 
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Out.  'iluui. 


AMiongh  laflKMid 
of 
doty  to 


tk>  £tf  as  the  ri^ts  of  the  pteintiff  are  oon- 
eerned.  the^  anist  be  based  upoo  uafe  cf 
custom  whidi  is  unifonn,  gcDeral  uhT  wdl 
onderstDodL  Tb^candexireiioaidfromooB- 
aderatiops  ctf  pablk  policy.  No  docuine  of 
the  law  is  better  settled  than  that  no  eastern  or 
osage,  however  general*  can  be  put  in  eridenoe 
to  Taiy  or  control  the  exprcsB  terms  ^ aeon- 


of  the 
lilBgWatiyeIn 

[Koa.  22,  20,  55.1 
Argmed  JTm.  S.  4.  S,  6,  JSS5.  Dtdded  Mar.  A 

2886. 

APPEALS  from  the  Cfrcoit  Covrta  of  the 
United  States  for  the  Eastern  IKstiict  of 
Arkansas,  the  Eastern  Distzkt  of  IGasoiiri  and 
the  District  of  Kansaw,  reqiectiTdy. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court.  See  abo  the  follow- 
ing case  modifying  the  decrees  herein. 

JKntra.  Jmses  O.  Bromdhead,  B.  C 
Brown*  John  F«  Dfllon*  Morfl^mn  Jb  Jfo- 
Fariamd^  Wager  Sttagne  mmd  SidSeg  BarUett, 
forappeDants: 

This  case  opeoa  up  the  entire  question  whether 
at  common  law  tranroortatioQ  ocMnpanies  can 
have  any  exchisiye  n^ts  that  do  not  equally 
bekmg  to  indiridoal  shippers. 

Whether  these  companies  can  daim  exchi- 
sirely  a  car  or  a  portion  of  a  car  for  their  freight; 
whether  they  can  demand  that  their  own  mes- 
sen^  shaD  reoeiTe,  handle  and  disMmte  their 
freight:  whether  they  are  permitted  8ole^^  to 
increase  their  revenues  and  to  diminish  thoseof 
the  railwaT,  to  pack  parcels  and  conceal  their 
nature  and  value  from  the  railroad;  or  whether, 
as  individual  shippers  do,  they  must  pay  on 
them  assodiparcefB;  whether  they  can  deinand 
exdnsive  advantages  for  their  agents,  wagons 
and  freight  in  and  about  the  depots  and  stations 
of  the  railroads,  and  such  as  are  not  and  cannot 
be  accorded  to  individual  shiraers;  and  whether 
they  can  demand  that  all  their  freight  shall  be 
carried  as  tonnage  freight  without  reference  to 
size  or  value  of  parcels,  or  without  reference  to 
its  classification;  and  that  this  freight  should 
be  carried  upon  passenger  trains  wiuiout  refer- 
ence to  bulk,  see: 

Sargeniv.  Bo$tan  d  L.  R.  R  116  Mass.  416; 
CafnUoi  V.  PkHadOphia  d  R  R,  R.  Oh.  A 
Brewst  568;  Jenekt  r.  Coleman,  2  Sumner,  1^; 
TheD.R  Martin,  11  Blatchf.  288;  Barney  ▼. 
Oyeter  Bay  AH.  8.  Co.  ^  ^.  Y.  802;  FUeh- 
burg R  R.  Cor.  Gage,  12 Gray, 898;  Regina v. 
London  dt  8.  W.  R  Co.  ^  E.  C.  L.  670,  1  Q. 
B.  (1  Ad.  &  E.)  579:  Great  WeetemRy.  Co.  t. 
Sutton  4  H.  L.  Cas.  L.  R  287,  and  English 
authorities  therein  cited  and  reviewed. 

The  express  companies  ask  and  the  decree 
establishes  a  discrimmation  in  their  favor,  to  the 
iniuiT  of  the  railroad  companies. 

Kelief  is  asked  in  this  case,  not  with  reference 
to  single  or  specific  acts,  but  with  rtedterence  to  a 
continuing  and  complicated  business  arrange 
ment,  necessarily  subject  from  day  to  day  to 
changes  and  modifications.  Such  an  arrange- 
ment it  is  not  competent  Judicially  to  create 
and  regulate. 

Atehin$on,T.  d &F.R.RCo.y.  Denver  dN. 
O.RKCo.  110  U.  S.  675  (Bk.  28,  L.  ed.  295). 
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SUgki  T.  BMmiidnder,  1  Johnsi  192;  Ante 
T.  Lambert^  28  Ala.  T04;  Corwin  r.  ArfeA,4 
CaL  204;  SigemmrA  t,  McTntyn,  18  ID.  126; 
Sattfard  r.  Ratciau,  48  ID.  92;  Randaar. 
12  Pick.  107;  Macomber  v.  Parker,  IS 
175;  Wkeder  r.  Surm,  20  K.  H.  220; 
aeeet  r.  Jenkins,  1  R  L  147. 

"A  custom  or  Qsace  cannot  control  the  est&b> 
fished  principles  of  law." 

Strong  v.  Bfut,  6  Met.  898;  Bone  r.  Mutual 
L.Ine.Oo.1  Sandf.  187;  Dewear.  Loekhart,  1 


"A  usa^  of  factors  to  pledge  the  goods  of 
thdr  principal  is  void,  bdng  a^inst  a  genera] 
rule  of  law.^ 

JSewbctdr.  Wright,  4  Bawle,  195. 

"So  a  custom  of  the  trade  of  Philadelpbit  to 
allow  interest  on  goods  sold  after  six  months.** 

^mry  V.  i2ti«t,l  DalL  265  a  U- S.  bk.  1,  L  ed. 
180). 

*'A  practice  or  usage  in  opposition  to  the 
common  law,  however  general  it  may  be,  bas 
no  force  in  this  country  on  the  ground  of 
custom  because  n^^  immcmoriaL" 

Earrie  ▼.  Careon,  7  I^gh,  682;  Winder  v 
Stake,  4  Jones  (K.  C.)  882. 

*'The  usa^  of  banks  in  Connecticat  to  i^ 
gard  drafts  orawn  on  them,  payable  at  a  dsj 
certain,  as  checks  and  so  not  entitled  to  grace, 
cannot  control  the  general  rules  of  law." 

Bo^een  v.  Sewdt,  8  N.  Y.  190. 
x^'A  custom  to  treat  a  sale  at  thirty  days  as  a 
sale  for  cash  is  Toid." 

Chapman  v.  Dewreux,  82  Yt.  616; 

€k>urtB  of  justice  cannot,  either  at  law  or  io 
equity,  establish  by  a  species  of  judida) 
legislation  legal  rights  or  impose  obbgations 
which  may  m  dictated  by  considerations  of 
public  policy,  and  wbich  are  in  conflict  witb 
the  statute  or  the  common  law. 

The  province  of  courts  of  justice  is  to  ascer- 
tain rights  and  give  remedies  tor  their  violation, 
and  not  to  originate  them. 

Chicago,  M.  dSt.  RRR  Co.  r.  AcHey,  ^ 
U.  S.  179  (Bk.  24,L.  ed.  99);  Peik  v.  Wcogo. 
dbN.  W.R  a>.  94U.S.178(Bk.24.L.ed.98). 

Meesre.  John  A*  Campbell*  George  F. 
Edsannds.  CUtrenee  A*  Seward  and  F. 
E.  WhihIM,  for  appellees: 

The  defendants  are  guati  public  corporatioos, 
created  for  the  purpose  of  conducting  the  busi- 
ness of  common  carriers  of  passengers  and 
property  upon  their  lines  of  railway,  and  for 
no  other  purpose.  As  such  th^  are  engaged  io 
a  public  service. 

Eannibat  d  St.  Jo.  R.  R  Co.  t.  Sttift,  13 
Wall  270  (79  U.  a  bk.  20,  L.  ed.  423);  Ma 
ZMer  Y.  P11.RR.O0.S  Vroom,  531;  Chicago 
dN.W.RCo.y.PlBopU,Wm.990;  Coggey.Ber^ 
nard,  Ld.  Raym  909;  McDuWeer.  P&rUand,  tte. 
R R. SSi^.B.Ul;  Ba:cendaiev,Greai  W.RR. 
Co.  5  C.  B.  N.  S.  886:  Sanfordy.  Oatawuta,  W. 
dE.  RRCo.  24 Pa.  St  (12Harr.)880;  Jfenav. 
lUinoietSid  Chteago,C.  B.dii.  RR.  Co,t.  Imea^ 
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MU.  B.iaO.  1«1  nSk.  24,  L.  ecL86,  95);  QtMt 
W,  tLK  Oqt.  Burtu,  60  OL  284;  Gorton  t. 
Brutd  dKHOo.  1  Best  A;  8m.  168;  PiBoria 
^B.L(h.Y.€h<ar.M.€h.e8 Bl.  489. 

The  DeoeMitieB  of  the  express  business  ac- 
CBzmtely  determine  what  railway  facilities  are 
■eeded  thcoefor;  and  when  that  fact  Is  deter- 
■diied,  it  b  the  l^gal  duty  of  the  railways  to  af- 
fofd  SQch  facilities,  in  accordance  wiu  their 
corporate  duty  to  transport  freight  and  pas- 
•eogcrsL  How  snch  frdght  and  passengers  are 
to  be  transported  is  determined  oy  usage  and 
cartom;  and  when  such  usage  and  custom  haTe 
oirted,  as  in  this  country,  in  relation  to  express 
crnnpanifli,  for  over  f or^  years,  they  become  a 
part  o€  the  contract  between  the  railway  and 
the  public,  which  this  court  can  protect  and  en- 
force, as  wen  upcm  the  ground  of  estoppel  and 
el  vested  rights,  as  of  usageand  custom. 

M&rid  T.  8L  LouO,  94  BL  67;  Society,  etc.  t. 
LMgk  F.  22.  Cb.  82  N.  J.  Eq,  846 :  Bale  y. 
IWm  Mut.  F.  Im.  Cb.  82  K.  H.  299;  Wilder 
▼.  ar.  ibtcl,  19  lOnn.  192.  See  also  Blak&mar$ 
T.  Okmar^panMn  Oamat  NanigaUon^  (1  MyL 
4K.  168)l 

A  railwsy  company  is  bound  to  act  with  im- 
partiality dad  cannot  lawfully  piefer  one  ex- 
press company  to  the  exclusion  of  another. 

iW^br  T.  BrUM  A  B.  B,  CkK.  6  Exch.  702; 
Ckie^oSJf.W.RY.PBople,Mm.  980;  Gorton 
Y.BnMoidR  B.  Cb.,  6  C.  B.  N.  S.  689;  iSs 
Aliir.  Eng.  L.  R  60. P.  194;  NewBng.  Bxp. 
(k.  T.  Maine  0.  B.  67  Me.  196;  Bennett  y. 
Dattm,  10  K.  H.  481;  Finnie  ▼.  Gloeffow  db  8. 
W,  it  Cb.,  84  'Em.  L.  A;E.  21;  Barkery.  Greot 
Watmii  £.  B.  CS.,  11  C.  B.  (2  J.  Scott),  645; 
Mmtiuff  w.LondondbS.  W. B  Cb.,  1  0. B.  (1  J. 
BtaO).  K.  a  498;  5  J.  BcoU,  N.  S.  886;  Boxen- 
dak  ▼.  Bortk  D.BOo.Z  C.  B.  N.  S.  824;  OM- 
flM^  A  ift  0. 22. 22.  Cb.  ▼. /<nMi,  94  U.  S.  161  (Bk. 
H  L  ed.  96);  BO^  T.Bome,  6  Bing.  217;  If.  J. 
Bmm  Kom.  Co.  ▼.  MerehotUi  Bank,  6  How. 
»2(47U.ablLl2,L.ed.488).  r: 

The  bilk  in  these  cases  proceed  upon  Uie  al- 
'm  that  the  railroad  companies  nave  never 
themselves  out  as  wflllng  or  ready  to 
rtake  the  conduct  of  an  express  business, 
b«t  br  QSige  and  custom  hare  always  surren- 
def«d  tte  same  to  the  express  companies. 

Th«  law  of  usage  and  custom  justified  the 
^BBaads  of  the  express  compsnies. 

Cr.  A  ▼.  Arredondo,  6  FM.  714  (81  U.  8.  bk. 

S,L.ed.667;  WiUeekeY.PhmWsEgr.lYftJl 
r.  mi  Oibaon  t.  Okher,  17  Wend.  805;  OoU 
▼.  Q^idmim,  19  Wend.  266;  WaUoer  Y.Joekeon, 
UlLSW.  168;  Bame$T.  Foley,  6  Burr.  2711: 
JidUsM,  T.  d  S.F.  BB  Co.  T.  Bmm  S 
jr.  O.  &  iiL  Cb.  110  U.  8.  682  (Bk.  28,  L.  ed. 

tt  ii  aol  wifwssij  for  the  relief  sought  that 
rtaiining  it  should  dte  precedents 


^T.  WMridffe.  11  Md.  145;  Morrii 

▼.  MtOmUodt,  1  AmbL  484;  Sawyers.  Vernon, 

1  TcfB.  887;  WHglU  t.  Simpeon,  6  Yes.  COl 

AsOw  ▼.  Freeman,  8  D.  A;  E.  68;  Subnuh 

Td.  Cb.  T.  Diekeon,  10  Jur.  N.  S.  129; 

T.  AkIsm,  L.  R  7  Exch.  87:  Dyett  y. 

IM»  8  Cow.  787 :  Oebom  y.  Bonk  of  XT. 

^9  Wheat 841  (22 U.S.  bk.  6,  L.  ed.  229). 

A  aOwmy  eorapany  cannot  lawfully  perform 


U7U.& 


transportation  of  property  on  a 


railway  is  but  a  small  percentage— 40  per  cent 
•—of  the  express  business.  The  remaining  60 
per  cent  is  of  business  done  off  Uie  lines  of  rail- 
way, and  is  of  a  character  not  included  even  by 
implication  in  the  right  to  transport  passengers 
and  goods,  wares  and  merchandise  '^^^  ore- 
scribed  line. 

Such  service  cannot  lawfully  be  required 
from  or  performed  by  a  railway  company. 

Am.  M.  U.  Exp.  Co.  y.  Wolf,  7901 480;  Am. 
U.  Exp.  Oo.  y.  Bobin$on,12  Pa.  St  274; 
TTiomoa  y.  Boeton  dF.BB.  Co.  10  Met  477; 
Whitbeek  v.  BoUond,  45  K.  Y.  17,  and  55  Barb. 
448;  Eooglond  v.  Honnibol  d8LJ.B.BCo. 
89  Mo.  451;  8t  Joteph  y.  SavUle,  89  Mo.  460; 
BfopleY.OhicaffodA.BBOo.t«im.W;  Mayor 
qfMaeon  y.  Moeon  d  W.  B  R  Co.  7G(a.  221; 
AibottY.  BolHmoredB.  8.  Poeket  Oo.  1  Md. 
Ch.  542;  Oitteene  Bank  y.  Noniucket  8.  Oo.  2 
Story,  17;  CoUendery.  Dinemore,  55  N.  Y.  200; 
Bland  y.  Southern  Bxp.  Oo.  1  Hughes,  845; 
EnappY.  United 8tote$  d  0.  Exp.  Co. 55  N.  H. 
^^CwhitneyY.MerehanU  U.Exp.  Co.  104  Mass. 
152;  Fahner  Y.American  Exp.  Oo.  51  N. Y.  416; 
American  Exp.  Co.  y.  Moire,  21  Ind.  4. 

A  railroad  company's  monopoly  extends  only 
to  the  collection  of  tolls  for  railway  transporta- 
tion, pure  and  dmple,  and  depends  for  its  ex- 
istence solely  upon  the  express  grant  in  its 
charter,  and  its  obligations  extend  only  to  the 
discharge  of  its  charter  duties. 

Camden  d  A.  B  d  T.  Oo.  y.  Brigge,  2  Zab. 
628;  Combloe  v.  PhUodeMUa  dB.B.  B  Co.A 
Brewst  564;  Ferrine  y.  Cheeapeoke  d  Del.  Canal 
Oo.  9  How.  172  (50  U.  8.  bk.  18,  L.  ed.  98). 

If  railway  companies  may  lawfully  conduct 
the  express  business  they  cannot  give  themselves 
exclusive  or  preferential  facilities  therefor. 

See  8oftford  y.  Oatawieeo  W.  dE.  B.  B  Oo. 
24  Pa.  St  880;  McDuffee  y.  P&rdond  dB.  B 
B.  Oo.  52N.  H.  Bep.  480;  New  England  Exp. 
Co.  v.  Maine  0.  R  Oo.  9  Am.  L.  Reg.  N.  8. 
728;  MarrioU  v.  London  d  8.  W.BOo.l  C. 
B.  N.  8.  498;  ForHneon  y.  Great  Weetem  B 
Cb.  L.  R  6  0.  P.  554;  Gordon  v.  Bristol  d  E. 
B.  Co.  6  C.  B.  N.  S.  689;  BaxendaU  y.  North 
Deton  B  Co.ZO.  B.  N.  8.  824;  Baxendale  y. 
Greot  Weetem  B.  Oo.  5  0.  B.  K.  8.  845;  Be 
Fahner  and  The  London  B.  d  8.  0.  B  Oo. 
L.R  6C.P.  194;  8owthem3ap.Oo.Y.L.dN. 
BBOo.A  Fed.  Rep.  481. 

The  court  as  a  courtof  equity  has  the  power 
by  its  final  decree  to  determine  what  compen- 
sation can  lawfully  be  demanded  of  the  Express 
Company  bv  the  aefendants,  subsequent  to  the 
rendition  of  the  decree. 

Mayor  €f  London  Y.  Mayor  cfMlnga  Lynn,  1 
Bos.  &  PuL  492;  Bainee  y.  Taylor,  10  Beay. 
78;  Duke  of  Bridoewoter  y.  Edward,  6  Brown, 
P.  C.  868;  Mayor  of  MoltUnY.  Cboist ,  4  Madd. 
447;  Monhaa  y.  Walmdey,  4  Madd.  105, 110 
noU;  SteoeUy  y.  Murphy,  2  Ir.  Eq.  448;  BoUy. 
Montgomery,  2  Yes.  191;  MorleyY.  Bennddeon, 
2  Hare,  597;  Brown  Y.  Mor^n,  2  J.  A;  La.  T. 
888;  Manly  Y.  Bawkin$,l  Dru.  A  WaL  868; 
Bogg  y.  Midland  JSL  Cb.  L.  R  4  Eq.  Oas.  810; 
LambY.  Walker,  L.n.S<lB.Diw. 989;  Libby 
y.  Boeekram,  65  Barb.  214;  FieherY.Fiiher,  A 
Iowa,  21. 

The  presumption  of  law  is  that  the  circum- 
stances whidi  exist  at  the  time  when  the  final 
decree  is  made  wiU  continue  sufficiently  to 
render  ttie  decree  contlnQaUj  equitable,  i^ 
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we  temi^  to  tte  nfc- 
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▼. 

▼. 
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matSk 

iCBttoa  of  the  ooort. 

ftote  ▼.  JSiy,  11  Ad.  4  EL  81f;  1  GnoL 
Fv.  41;  2  Whait.  £t.  1254.    Seeate^fiSMd 
BppUMM,  1  Sch.  A  Lef .  428,  4Sf:  ffwrfoff 
flbMrd;  S  Bfack,  06  (f7  U.  &  bk.  17,  L. 
M);  8k€jpkmrd  ▼.  iWitf,  12  C  BL  H.  8. 
JfiZbT.  Jfiq)or #< Orff  iwfiii , Low  Bepi  >  C 
#76;  Cmmada  &  SL  Oil  ▼. 
Cb.  8  Fod.  Bepi  IML 

la  oondniioawe  bold: 

1.  Thol  the  drfunrtoii 
cotpuiitWio,  Olid  00  iDdi  no  cbozgod 
periofiDoooe  of  pobBc  dulio^ 

2.  Thot  the  court  boo  power  to 
and  eootrol  the  mooBer  in  wbidi  sodi  dotieo 
tball  be  pexf onned,  and  to  enf ofoe  their 


tte 


8.  TbstomoogoodidntieiiethediitT  of  af- 
f ordinc  to  the  eiiof  bosittefli  oU  the  udlitieB 
wbkb  tt  leouiiei,  and  wbidi  HMgeandcDiloei 
ba^e  defined  and  aanctioaed. 

i.  That  sodi  fadlitiei  are  lo  be  aflbfded  for 
a  jQSt  and  reaaooaole  compenaation* 

5.  Thai  the  court  baa  biwfal  power  to  fix 
and  determine,  opon  the  eridence  before  %  the 
just  and  reaaooable  oompeneatioo  to  be  paid  ta 
prtmmti;  and,  upon  the  coming  in  of  the 
maatei'a  report,  lo  fix  alike  rate  ti»>\ctKf«. 

ifip.  (WffAitfw  Waite  d^Ycred  the  opin- 
ion of  the  oonrt: 

llieae  niita  preaent  aobafantiany  the  ■■» 
qnestiona  and  nu^properij  be  cfmiiidfud  to- 
l^eUicr.  Thqrweraea^broQ^byanExpreas 
Company  acainst  a  Bailwasf  Companj,  to  re- 
irtrain  the  Ailwaj  Companj  from  into! ering 
with  or  disturbing  in  any  manner  the  f  adlitiet 
tiieretof ore  altewd  the  egiiem  conqiairr  for 
dc^ngita  bnainemon  the  rainraj  of  the  rauwaj 
companr* 

1.  Thb  8t.  Loun.  Ibox  Moubtaih  ahd 
Sornmnar  Railwat  Compaht. 

Thii  aoit  waa  begmi  Maj  81, 1880,  and  the 
bnainefla'af  the  Expraa  Oompai]/'  is  thus  de- 
scribed fai  the  bill: 

"  Your  orator,  the  Soodieni  isxpress  Gor 
pan  J,  ia  a  corporatkm  dnlj  created,  onmniaed 
and  now  exisdng  under  the  laws  of  the  State  of 
Gectfgia,  for  the  purpose  and  with  the  powers 
necessarr  thereto,  of  receiving  and  forwarding 
upon  rauroada,  steam  Teasels  and  other  veiiicles 
of  rapid  trann)ortation«  in  a  safe  and  secure 
manner,  and  with  the  greatest  practical  expedi- 
tion, in  the  ipedal  care  and  custody  of  its  own 
«Ripi^y^,  and  at  destination  peraonallj  deliyer- 
tng  pacfcsjresof  money  or  currency,  gold  and 
sUver  bumon,  bonds,  bank  notes,  deeds  and 
other  yaluable  papers,  jewels,  sOks,  laoes  and 
other  articles  of  mat  Tuue,  requiring  fortheir 
security  extraorcmiary  care  and  orecaution,'  and 
also  parcelsof  goods,  wares  ana  merchandise, 
lequking  great  dispatch  or  careful  bandlinr , 
ana  also  nidt,  Teg^ahles,  fresh  meats,  fiui, 
oysters,  fish  spKwn  and  other  artides  liable  to 
decay  or  other  injury  from  delay;  and  also  live 
animals  requiring  particular  care  and  attention 
during  transportadon;  and  also  for  reoeiviDg 
and  forwarding  for  coUecticm  bills,  notes.drafts 
and  accounts,  and  recdTing  and  returning  pay- 
ment thereof;  and  also  for  reoeiTing  and  for- 
warding all  artidea  of  trade  tatd  commerce, 
w^th  the  bills  and  diargesof  the  shipper  thereto 
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tt>  be  collected  of  the  consignee  oo 
ddxTco'of  SDdi  artidea*  and  returned  to  ship- 
per; and  in  ao  doing  to  afford  the  pabUc  under 
ft  single  contact,  and  on  aasored  reqponsibaitj, 
sale,  vefiahle  and  speedr  tnumortatioii  from 
and  lo  an  pointa  aceesBble  odyoTer  two  or 
more  raiboada,  and  generally  to  pierform  for  the 
pobiicall  oAeesthat  by  usage  are  incident  lo 
the  daas  of  carriers  now  wdl  known,  reoog- 
niaed  and  deaignaled  by  the  public  as  'exprsH 


The  81.  Louis,  Iron  Mountain  &  Southern 
Baihray  Cooopany  is  a  railway  ovporation  ez- 
Irting  hi  the  States  of  Missouri  and  Azkaniat. 
formed  by  the  consolidation  of  the  &.  Louis  & 
Iron  Mountain  Railroad  Company,  the  C.  iro 
&  Fulton  Railroad  Company,  and  the  Cairo, 
Arkanaaa  &  Tezaa  RaOrond  Company.  Itsrail- 
way  extends  froB  St.  Louis,  and  from  n  point 
on  the  MiMiasippi,  opposite  Cairo,  through 
Missouri  and  Arkansas,  by  way  of  little  RoS, 
to  Texarkana,  on  the  bouDdaiy  between  Arkan- 
saa  and  Texas,  with  certain  brandies. 

On  the  80th  of  AprO,  1878,  and  b^ore  tiie 
consolidation,  the  St.  Louis  &  Iron  Mountain 
Company  entered  into  a  contract  in  writing, 
with  Adams  Express  Company,  by  wludi  the 
Raflway  Company  amedtofurniditheexprees 
company  "one  half  the  ba^gacecar  on  eadi  of 
its  passenger  trains  on  mam  noe  and  branches 
for  carryiiy  express  freight,"  and  also  '*theuse 
of  a  part  ofthe  btfgace  car  on  accommodatioQ 
trains  between  St  Louis  and  Polosi  to  nn  extent 
not  in  excess  of  the  amount  allowed  hipnssenm 
trains.**  The  cars  were  not  to  be  loaded  with 
OTor  7,000  pounds  at  any  one  time,  and  the 
Raflway  Company  agreed  that  each  of  the  cars 
should  run  each  way  daily  on  the  pasaengfr 
traina.  TlieCompany  also  agreed  that  it  would 
"prohibit  ita  conductors,  agents  and  bai^gBge 
mastera  from  transporting  on  its  pMwiij,ir 
traina,  or  from  accepting  compensatioo  for  any 
matter  except  extra  baggage;**  and  fmrther, 
that  it  woura  not  '*  penmt  any  person  or  com- 
pany to  do  an  express  business  on  ita  Masenger 
trains  <m  any  better  terms  or  for  any  less  pay- 
ment than  that  giren  the  Adams  Ezpras  0>m- 
pany.**  In  consideration  of  this  serrice  the 
Enress  Company  agreed  to  p^  $135  a  day, 
and  a  propoiticmal  inmaae  for  eyery  ten  miles 
operated  by  it  on  an  extension  of  the  raibood, 
'*  for  the  transportation  of  its  nwiawngms  with 
saf ea  and  package  chests,  and  an  ayerare 
amount  of  irei^t  not  exceeding  10,000  pou^ 
per  day,**  and  an  agreed  rate  for  all  ireighu 
in  excess  of  that  amount  The  Expreas  Cohdi- 
pany  also  agreed  "to  cany  all  money  and  other 
valuablea  for  the  said  lUilroad  Cbmpany  to 
and  from  points  on  the  line  of  its  road  free  of 
charge,  and  forsuch  matter  as  may  be  aent  to 
or  reoeiyed  from  points  off  the  line  to  dnrce  the 
Raflroad  Compuiy  not  exceeding  two  thirds 
the  rate  diarged  the  public**  It  was  alao  stipu- 
lated that  "theRaihoad  Company  slx»uld  be 
exempt  and  indemnified  by  said  Expreaa  Com- 
pany against  afl  loas  or  oamage  to  gooda  or 
money  transported  by  said  Expresa  Company;** 
and  tnat  settlements  should  "be  made  on  or 
before  the  tenth  day  of  each  month  for  the 
biuineBS  of  the  preceding  month."  The  con- 
tract also  contained  this  clause:  "  Thia  aiereo* 
ment  to  remain  in  full  force  one  year  from  tba 
first  day  of  May,  1872,  and  thereaflar  nntH 
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Uurtf  dft/i*  notice  shall  be  given  by  either 
pert?  to  the  other,  ot  its  ded^  to  dieoonftUnie 
theattne." 

On  the  first  of  February,  1874,  a2M>  before  tne 
fionaoHdation,  the  8oathem  Express  Ck>mpaDy 
cBtand  into  a  contract  in  writing  with  the  Cairo 
4  Fnhon  Baikoad  Company,  and  the  Cairo, 
ArtrsiiSBS  A  Teons  Railroad  Company.by  which 
the  Railroad  Companies  agreed  to  furnish  the 
Express  Cmnpany  "  one  tfird  of  the  room  in 
the  hsoafle  car  on  each  passenger  train  over 
the  Gm>«  FoUon  road  and  the  Cairo,  Arkan- 
tm  A  Texas  road,  for  the  carriage  of  express 
natter  noi  to  exceed  0,000  pounds  per  day  for 
eadi  car."  This  contract  also  contained  pro- 
TjBOQS  similar  to  that  between  the  Adams  and 
8c  Louis  A  Iron  Mountain  Companies  as  to 
ifae  regulatioQ  of  the  duties  of  conductors, 
amts  and  baggage-masters,  and  the  privUeges 
af  other  persons  tot  doing  an  express  business 
oa  pasagngcT  trains.  The  Southern  Company 
agreed  to  pay  for  the  transportation  of  its  mes- 
aeageia*  wkh  safes  and  paouige  chests,  and  an 
atciage  amount  of  express  matter  not  to  exceed 
I.00O  pounds  per  car,  $50  a  day  to  the  Cairo  & 
Fahoo  Company,  and  $10  a  day  to  the  Cairo, 
Arkansas  A  Texas  Company,  and  an  sffieed 
me  for  all  excess  over  0,000  pounds.  There 
were  also  other  pToyisions  as  to  the  carriage  of 
Booey  packages  and  yaluables  by  the  Express 
Coaipany  for  the  Railroad  Companies,  and  as 
to  tbe  details  of  the  business,  at  the  end  of 
whkfawaathefoDowing:  "  This  contract  to  re- 
■sia  in  force  until  terminated  on  either  party 
dring  tbe  other  sixty  days'  notice  of  its  inten- 
ttoa  to  thua  withdraw  therefrom." 

Tbe  consolidation  took  place  Kdj  16, 1874, 
lad  the  two  Express  Companies  continued 
ftdr  bnslnass  upon  the  road  under  their  re- 
apectiye  cootracts  untD  April  1, 1878,  when  the 
idsBs  Company,  with  the  assent  and  permis- 
rioa  of  tbe  consolidated  Raflway  Company,  re- 
Jaqoishgd  its  badness  on  the  Ime  to  the  l^uth- 
OB  Coamany,  and  that  Company  thereafter 
wwdnctea  the  whole  express  ounneas  on  the 
flsdre  line  under  the  two  contracts. 

On  the  Mth  of  March,  1880,  the  Railroad 
Compaay  haying  come  to  the  conclusion  to 
rtaiigs  ue  mode  of  doinir  the  express  business 
•wits  Una,  gaye  the  &pess  Company  the 
rtpnhtewi  notice  for  a  termmation  of  tbe  exist- 
b^  coirtracts.  All  efforts  by  the  Express 
Oaapaay  to  secure  facilities  for  a  continuatioii 
«f  ifia  busiuessoyer  the  road  hayinff  failed,  this 
aadi  waafanx^it.  and  the  prayer  ox  the  biU  is: 

"L  That  ourmg  the  pendency  of  this  suit, 
ftt  defendant,  its  officers,  agents,  senrants  and 
lybe  restrained  and  enjoined  by  a 
psriinrinary  or  proyisional  order  or  in- 
a,  and  unttl  the  further  order  of  Uie 
from  interfering  in  any  mannerwith  or 
fcSiMugto  any  manner  the  enjoyment  by  the 
nress  Company  of  the  fadUties 
n  to  it  by  the  tud  defendant,  upon 
of  railway,  for  the  transaction  of  the 
I  oi  the  said  Southern  Express  Com- 
r,  and  of  the  express  business  of  the  public 
~  to  ita  care;  and  from  interfering  with 
say  of  the  txpress  matter  or  messengers  of 
te  fluMlbsrn  Express  Company;  and  from  ex- 
or  electing  any  of  its  express  matter  or 
I  from  ue  depots,  cars  and  lines  of 
dafcodaat,  aathe  same  haye  been  here- 


tofore  and  are  now  enjoyed  and  occupied  by 
the  said  Southern  Express  Company,  and  from 
refusing  to  receiye  and  transport,  in  like  man- 
ner as  the  said  defendant  is  now  doing,  oyer 
itA  lines  of  r^way,  the  express  matter  and 
messengers  of  the  said  Southern  Express  Com- 
pany; and  from  interfering  with  or  disturbing 
the  business  of  the  said  Southern  Express 
Company,  or  its  present  relations  in  reference 
Uiereto,  witii  the  said  defendant  in  any  way  or 
manner  whatsoeyer;  and  so  long  as  the  said 
Southern  Express  Company  shall  be  williiu[ 
aod  ready,  and  offer  to  pay,  according  to  ail 
Ic^  rates  therefor. 

"2.  That  if  any  dispute  or  disagreement  shall 
arise  between  the  paiues  hereto  during  the  pen- 
dency of  this  suit,  and  before  a  final  decree 
herem  upon  the  question  of  what  is  a  lawful  or 
reasonable  compensation  to  be  paid  by  your 
orator  to  the  defendant  for  the  transportation 
of  express  matter,  your  orator  may  be  per- 
mitted to  bring  the  same  by  way  of  lnterlocu> 
tory  application  to  this  court  for  its  decision; 
and  thaSt,  pendinjg  the  inquiry  thereon,  the  pre- 
liminary injunction  heretofore  prayed  may  be 
continued,  to  the  same  purport,  tenor  and  dffect 
as  if  the  prayer  for  the  same  were  here  re- 
peated. 

"8.  That  the  said  defendant  may  be  decreed 
by  Uiis  court  to  transport  at  all  times  the  ex- 
press matter,  safes  and  messengers  of  the  said 
Southern  Express  Company  by  the  same  trains 
and  with  the  same  accommodations  therAn, 
and  in  its  depots  and  stations  as  it  may  trans- 
port its  own  express  matter  or  as  it  may  accord 
to  itself;  and  that  the  said  defendant  may  be 
decreed  so  t6  tnmsport  the  said  expresamatter, 
safes  and  messengers  of  the  said  Southern  Ex- 
press Company,  at  and  for  the  statutory  tolls 
and  compensation  in  that  behalf  by  law  pro- 
yided;  and  that  the  said  defendant  may  be  de- 
creed to  make  a  reasonable  rebate  or  reduction 
to  be  fixed  and  determined  by  this  honorable 
court,  from  its  charges  to  the  said  Southern 
Express  Company  by  reason  of  its  performance 
of  said  accessorial  seryice,  as  aboye  specified, 
so  long  as  tiie  said  Southern  Express  Company 
shall  offer  to  conform  to  all  the  reasonable 
rules  and  regulations  of  the  said  defendant,  and 
to  pay  an  lawful  charges  for  the  transaction  of 
its  said  business. 

"4.  That  a  pennanent  injunction  may  issue 
herein  to  Hie  same  punxnrt  and  effect  as  m  here- 
inbefore prayed  in  r^ard  to  said  proyisional 
or  preliminary  injuncaon. 

'^5.  That  your  orator  may  haye  such  other 
relict  or  such  further  or  different  relief  herein, 
with  its  costs,  as  to  the  court  may  seem  meet." 

The  Railway  Company  answered  the  biU  and, 
among  other  things,  ayers  as  follows: 

"88.  Defendant  further  ayers  that  it  does  not 
daim  and  neyer  has  claimed  a  right  to  exclude 
the  transportation  of  the  express  matter  of  the 
complainant  from  the  lines  of  defendant's  rail- 
way, and  has  always  been  willing  and  is  no^ 
willmg  to  carry  and  transport  any  freight  or 
express  matter  of  complainant  that  it  may  offer 
to  defendant  Defendant  claims  the  right  to 
carry  and  transport  what  is  called  express 
matter  in  the  spaces  in  its  express  cars  selected 
by  itself,  and  imder  the  suporyision,  care,  and 
control  of  its  own  mnpta^fy,  and  has  refused 
and  does  refuse  to  complainant  the  right  to  haye 
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allotted  to  itself  any  particular  space  in  defend- 
ant's express  cars  for  its  ezdusiye  use,  or  to 
permit  its  messengers  to  ride  in  the  express  cars 
and  to  take  chan»  of  complainMif  s  express 
freight." 

2.  ThbMkicphis  AND  LriTLB  Rook  Raiit 
boadCompaht. 

This  suit  was  began  by  the  same  Express 
Company  on  the  llth  of  June,  1880.  The 
Memphis  A  Little  Bock  Railroad  Company  is 
a  railroad  corporation  formed  by  the  reorgani- 
zation of  a  former  corporation  of  the  same 
name,  owning  and  operating  a  railroad  in  Ar- 
kansas between  Little  Bock  and  a  point  on  the 
Mississippi  Riyer  opposite  Memphis.  On  the 
26th  of  Iday,  1871,  before  the  reorganization, 
and  while  tne  raibt)ad  of  the  present  Company 
was  owned  and  operated  by  the  oricfinal  cor- 
poration, that  corporation  entered  into  a 
written  contract  with  the  Southern  Express 
Company  by  which  tiie  Bailioad  Company  was 
to  furnian  the  Express  Company  with  one  end 
of  a  baggage  car  tor  express  senrice  when  con- 
yenient,  and,  if  not,  a  box  car.  For  this  the 
Express  ComjMmy  was  to  pay  for  each  hundred 
pounds  of  freight  carriea  at  certain  agreed 
rates,  and  to  assume  all  risks  of  the  transpor- 
tation of  express  matter,  except  such  damage 
as  arose  from  the  gross  neglect  or  carelessness 
of  the  Railroad  Company.  This  agreement  also 
contained  other  stipulations  for  tibe  regulation 
of  the  conduct  of  the  parties  under  it,  and  at 
the&d  was  this:  '  TiuB  agreement  takes  effect 
June  1, 1871,  and  may  be  terminated  by  either 
party  on  thirty  days'  notice."  After  the  reor- 
ganjlzation  no  new  contract  was  made,  but  the 
Express  Company  continued  business  on  the 
road  under  the  old  contract  without  objection 
by  the  reorganized  company  until  June  2, 1880, 
when  it  was  notified  that,  asthe  Railroad  Com- 
pany had  "determined  to  transport  all  express 
matter  and  transact  all  express  business  on  its 
own  account,  and  through  and  hfits  own  offi- 
cers and  agents,  on  and  after  the  fourteenth  of 
June,"  all  contracts  or  arrangements  existing 
between  the  Ccmipanies  would  terminate  on  that 
day.  The  notice  concluded  as  follows:  *'We 
shall  be  glad  to  reoeiye,  transport  and  deliyer 
any  express  matter  you  or  your  Company  may 
thmk  proper  to  entrust  to  us.  at  reasonable 
rates  and  m  conformity  to  law.'^  This  suit  was 
brought  in  consequence  of  that  notice,  and  the 
prayer  of  the  bul  is  substantially  like  that 
against  the  St.  Louis,  Iron  Mountain  &  South- 
em  Company. 

This  Company  also  answered  the  bill,  and 
among  other  thmn  is  the  following: 

"It  says  that  fio  fact  is  that  wheai  it  pur- 
chased tne  road  it  now  operatea.  May  1, 1877, 
it  found  complainant  on  the  road  with  all  its 
inyestments  made  and  its  agencies  and  business 
routes  established,  and  that  respondent  tadtiy 
permitted  complainant  to  continue  its  business 
oyer  its  road.  But  it  is  now  able,  ready  and 
willinff  to  do  the  express  carrying  business  oyer 
its  roiS  foritself  and  for  the  benefit  of  its  own 
stockholders,  and  desiring  to  take  the  business 
into  its  own  hands  it  gaye  complainant  the 
notice  mentioned  and  copied  in  the  bilL  It  re- 
peats here  what  is  said  in  that  notice;  that  it  is 
rrady  and  willing  to  carry  for  complainant  in 
the  same  manner  and  upon  the  same  terms  that 
It  carries  for  all  other  shippeia.     It  submits 

796 


that  this  is  the  extent  of  its  duty  toward  ooin 
plainant,  and  no  inlunction  ox  this  coort  is 
necessary  to  compel  it  to  discharge  that  duty. 
It  submits  that  complainant  has  no  miyil^e  or 
right  which  is  not  common  to  aJl  shlppera,  and 
it  repeats  that  what  it  does  for  others  it  wiL 
freely  and  in  its  proper  order  do  for  complatn- 
ant.  None  of  the  privileges  claimed  by  com- 
plainant are  accorded  by  respondent  to  any 
other  shipper,  and  no  other  eyen  asks  such 
privileges.  Respondent  denies  that  it  most 
^ve  complainant  the  same  privileges  or  facili- 
ties that  it  enjoys  itself,  for  that  would  be  to 
surrender  to  complainant  a  part  of  its  corpa 
rate  rights  and  privileges,  ana  also  to  surreooer 
to  complainant  the  control  of  a  part  of  its  caiv 
and  business.  All  that  it  is  required  to  do  for 
complainant  is  to  receive  and  carry  for  it  in  the 
same  manner  and  at  the  same  rates  it  doea  for 
others.  In  the  conduct  of  its  business,  express 
and  all  other,  it  receives  freights  from  the  8liii>- 
pers,  giving  therefor  a  receipt  or  bill  of  l<*Hiwig^ 
takes  the  freiKht  into  its  own  possession,  loads 
it  itself  into  Its  cars,  carries  it  in  its  own  cna- 
tody;  and  at  the  place  of  destination  detiyers  it 
to  ue  consignee.  AD  this  it  is  willing,  has 
offered,  ana  again  offers,  to  do  for  oo 
plainant." 

8.  The  MnnouRi,  Eaksas  and  Tkxab 
Railboad  Company. 

This  suit  was  brought  on  the  28th  of 
her,  1880,  by  or  on  behalf  of  Adams  £: 
Company,  a  Joint  stock  association  of  the  State 
of  New  York,  orgaaized  in  1854.  The  Mia. 
souri,  Kansas  &  Texas  Railroad  Companv  is  a 
Kansas  railroad  corporation,  owning  and  oon- 
trolling  lines  of  railroad  from  Junraon  C^ty. 
Kansas  and  Sedalia,  Missouri,  to  Parsons,  Kan- 
sas, thence  southerly  to  a  crossing  of  the  Aj^ 
kansas  River;  and  from  Holden,  Mlssoari,  on 
the  Missouri  Pacific  Railroad,  westeriy  to  PauoU« 
on  the  Missouri  River,  Fort  Scott  A  Gnlf  Rail- 
road, in  aU  a  length  of  say  478  mOes. 

The  biU  in  this  case  contains,  among  othera, 
the  following  averments: 

"X  After  the  formation  of  the  Adama  £x- 
press  Company  various  other  express  oomp^niea 
were  formed  for  the  conduct  of  tne  same  general 
business,  to  be  open^ed  in  like  manner  oyer  the 
public  thoroughfares  of  the  country.  As  the 
principal  railway  lines  known  as  'Tnink  Lines* 
and  running  in  a  general  direction  from  eaat  to 
west,  ran  in  courses  generally  paraUd,    tbe 

Srindpal  express  compepaies  existing  at  the  early 
ate  aforesaid,  namely;  the  'Adams,  the  'Ajoaer- 
ican,'  and  the  TJnited  States,'  agreed 
themselves  that  they  would  reach  the 


cial  centers  of  the  country  by  different  rail^vrmT 
aDd  steamboat  routes,  and  that  they  would  di- 
vide the  north  and  south  express  busineaa  in  a 
manner  lM»t  calculated  for  the  welfare 
and  for  the  best  service  of  the  public 
This  understanding  was  generally 
ated,  but  in  various  instances  two  expi 
panies  have,  at  the  same  thne  and  with  per- 
mission of  the  Rdlway  Company,  occopSed, 
for  a  greater  or  less  distance,  the  same  line  of 
railway;  and  such  occupation  has  not 
found  incompatible  with  theharmonioua 
inff  of  sudi  two  express  companies,  and  hsbs 
smted  in  a  larger  income  to  the  RaQwaT  Con^ 
pany  than  it  would  have  received  had  ita  line 
been  occupied  but  by  one  express  com|>any  only 
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nd  hfti  abo  afforded  the  public  the  oppoi^ 
tmiity,  both  upon  short  and  long  routes,  for  the 
Boit  efficient  sexrice  and  for  the  competi^onto 
i^ldi  it  is  lawfully  entitled. 

"XL  Under  the  mutual  understanding  af  ore- 
aid  the  Adams  Express  Company,  as  soon  as 
tbe  demands  of  the  public  warranted  ^e  ez- 
pfoditure,  extended  its  business  westward  to 
Ike  CitieB  of  Wheeling,  Columbus,  Cincinnati, 
InditnapoHs.  Louisrille  and  St  Louis,  by  means 
of  tbe  facilities  afforded  by  the  Pittsburg,  Cin- 
dimati  A  8t  Louis  Raflroad  and  other  com- 
paides*  and  thereby  made  the  routes  of  the  said 
Idams  Express  Company  continuous  from  Bos- 
ton, New  York,  Philadelphia  and  Pittsburg  to 
ths  cities  last  aforesaid;  and  such  con^uous 
raotfli  are  now  operated  by  it 

"Xn.  Tbe  said  Adams  Express  Company, 
nder  tbe  arrangements  and  understandings 
iforesaid,  extended  its  business  in  a  southerly 
ifiractioo,  and,  as  the  word  '  express '  imports, 
tlwra  by  the  shortest  line  of  commuuication 
to  all  the  pindpal  cities  in  the  South-Namely: 
ttdmoiia,  Charleston,  Savannah,  Mobtie, 
Mootgomeiy,  New  Orleans,  Memphis  and  oth- 
er placet  and  in  so  doing  was  always  afforded 
by  those  occupying  the  public  office  of  a  com- 
BOD  carrier  all  necessary  facilities  thercdTor,  and 
vUdi  facilities  were  by  said  carriers  increased 
to  the  said  Adams  Express  Company  in  pro- 
portioo  with  the  increase  of  the  demands  ofthe 
pabtte  therefor. 

"XUL  Tbe  Adams  Express  Company  has 
tiv^B,  in  tbe  conduct  of  its  business,  paid  and 
■ow  pays  to  tbe  common  carriers  whom  it  em- 
pipjs  a  just  and  reasonable  compensation,  sat- 
HMlory  to  them,  for  the  facilities  afforded, 
ad  has  itadf  always  charged  the  public  only  a 
tM  and  reaaonable  compensation  for  the  express 
crvloesperf ormed  for  it 

•*XIV.  In  the  conduct  of  its  business,  rfs 
•lomaid,  the  Adams  Express  Company  has  al- 
vip  represented  and  now  represents  that  por- 
tioD  of  the  public  which  desires  to  avail  itself, 
ia  the  tnnamiaiion  of  its  property  and  vidu- 
■Uei,  of  the  pecuniary  responsibility  of  the  ex- 
ptm  company,  and  of  the  safeguards  and 
checks  wbidi  It  has  originated,  provided  and 
afcffced  for  the  safe  custody  of  the  property 
wwnrifted  to  its  care. 

"XV.  Tbe  Adams  Express  Company  con- 
dneied  its  bodneas,  as  aforesaid,  until  tlr  ;com- 
fnfwfnt  of  hostilities,  in  1861,  when,  by  lea- 
•osof  the  derangements  of  commercial  tnter- 
<]oa«e  then  emroing,  and  for  other  controlling 
i*Moos  at  a  pubuc  character  then  generally 
k^ovn,  it  was  obliged  to  discontinue  its  organi- 
atioB  sad  bodneas  in  the  Southern  Slates,  and 
^  tbcteupou  withdrew  from  the  same,  and  sold 
oanch  of  its  good  will  and  its  equipment  as 
^ea  there  existed  to  the  Southern  Express  Com- 
(«>7.  a  corporation  created,  as  this  plaintiff  is 
mnaed  and  bdieves,  imder  and  pursuant  to 
^  lavs  of  the  State  of  Georgia;  and  since  then 
as  business  in  the  principal  Southern 
ibeeo,  and  is  now,  conducted  bv  tbe  said 
EzpresB  Company,  under  saia  charter, 
H  vUch  it  M  expressly  authorized  to  conduct 
and  which  nid  charter  gives  a  legis- 
sipUoQ  of  the  kind  and  character  of 
lo  be  done  by  said  Company  as  an  ex- 
mpmaj,  and  to  a  copy  of  which  the 
Matiff  cnves  leave  to  refer. 
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"XVT.  After  the  cessation  of  the  hostilities 
aforesaid  an  arrangement  was  made,  and  whidi 
is  now  in  force,  between  the  said  Adimis  Ex- 
press Company  and  the  said  Southern  Express 
Company,  for  the  general  regulation  of  the 
trani^rtation  of  property  coming  from  the  ter- 
ritory of  the  one  mto  the  territory  of  the  other, 
and  by  which  property  received  by  the  Adams 
Express  Company,  destined  for  points  witliin 
the  territory  of  the  Southern,  ana  property  re* 
ceived  witmnthe  territory  of  the  Southern,  des- 
tined to  points  within  the  territory  ofthe  Adams 
Express  Company,  or  reached  hy  its  connec- 
tions, is  interchanged  at  certain  specified  points, 
and  upon  a  basis  of  charge  proportioned  to  the 
distance  traversed  in  the  teiritory  of  either.  In 
case  of  such  interchange  of  express  matter  with« 
in  such  territory  the  express  company  originally 
receiving  the  same  reinains  liable  to  the  public 
for  the  Yalne  thereof  until  delivered  to  the  con- 
signee. 

'  'XYIL  Since  the  said  understanding  and  ar* 
raneement,  the  Adams  Express  Company  has 
made  such  interchanges  with  the  said  Southern 
Express  Company,  and  now  makes  the  same, 
at  Richmond,  Lynchburg,  and  Danville,  Vir- 
ginia; Chattanoopi,  Tennessee;  Cairo,  Illinois, 
and  Paducah,  ^ntudcy;  and  has  not  itself, 
since  then  either  delivered  or  received  express 
matter  directly  south  of  such  points,  but  Uie 
territory  so  directly  south  thereof  has  been  ope- 
rated liy  the  said  Southern  Express  Company 
alone.** 

On  the  28d  of  November,  1871,  the  Adams 
Express  Company  and  the  Missouri,  Kansas 
ana  Texas  Company  entered  into  the  following 
contract; 

"T!iiB  agreement,  made  this  28d  day  of  Ko- 
^embei,  £,  D.  1871,  between  Missoun,  Eiinsas 
and  Texas  Railway  Company,  by  R  S.  Stevens, 
its  general  manager,  party  of  the  first  part,  and 
the  Adams  Express  Company,  by  , 

party  of  the  second  part,  witnesseth: 

"1.  The  Missouri,  Kansas  and  Texas  Rail- 
way Company  will  furnish  for  the  use  of  the 
Adams  Express  Company  one  car  each  way  on 
its  Une  from  Sedalia,  Missouri,  via  Parsons. 
Kansas,  to  Junction  Ci^,  Kansas,  to  be  hauled 
on  a  passenget  train  each  day  that  a  passenger 
train  IS  to  run  over  the  line.  ThecartobeuMd 
exclusively  by  the  Adams  Express  Company, 
but  not  to  canr  at  any  one  time  an  excess  of 
seven  tons  of  freight;  the  charges  by  the  Ex- 
press Company  to  its  patrons  to  be  not  less  than 
one  and  one  half  first  class  rates  of  the  Missouri, 
Kansas  &  Texas  Railway  Company  at  the  time, 
as  per  its  freight  tariff.  The  Raflway  Com- 
pany will  also  furnish  from  Parsons  south  to 
the  Arkansas  River  the  necessary  acconunoda- 
tions  in  its  baggage  car,  and  also  similar  accom- 
modations in  a  b^gage  car  on  the  Holden  line 
on  one  train  each  way.  The  express  car,  as 
well  as  all  express  matter  earned  over  the 
road  in  any  baggage  or  other  car,  to  be  in  charge 
of  one  agent  or  messenger  of  the  Express  Com- 
pany on  each  train,  who  is  to  becarried  free. 

"2.  All  express  matter  from  points  on  or 
north  of  the  Missouri  Pacific  Railroad,  and  all 
that  comes  from  any  point  beyond  or  east  of 
St.  Louis,  via  that  city,  for  points  on  the  line 
of  the  Missouri,  Kansas  &  Texas  Railway  or  b^ 
yond,  is  to  be  brought  on  the  said  line  at  Se- 
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daUa;  and  no  bnsinesB  for  this  road  ia  to  be 
done,  or  freight  of  any  kind  to  be  receiyed  or 
delivered  at  Yinita,  except  such  as  originated 
at  or  is  destined  to  points  on  the  Atlantic  and 
Padfic  railroad  south  and  west  from  Franklin, 
Missouri. 

"8.  As  part  compensation  to  the  Railway 
Company,  for  the  pnyileges  furnished  by  it,  as 
herein  proyided,  the  Express  Company  will  pay 
to  the  Railway  Company  monthly  $100  per 
day  for  each  and  eyery  day  that  tnons  are  run 
oyer  the  raQway  or  any  jMurt  thereof. 

"4.  As  part  consideration,  it  is  also  agreed 
that  the  Express  Company  ^all  carry  the  mon- 
ey and  yaluable  packages  oelongin^  to  the  Rail- 
way Company  oyer  the  line  of  the  Missouri, 
Kansas  &  Texas  Railway  free  of  charge,  and 
for  aU  matter  going  to  or  coming  from  mints 
beyond  the  line  of  the  Missouri,  Kansas  &  Texas 
Railway,  the  Express  Company  will  charge  not 
exceedmg  two  thirds  of  its  regular  rate  for  such 
business.  The  superintendents  and  agents  for 
said  Express  Company,  whenever  it  Is  neces- 
sary to  supenriBe  the  business,  to  have  the  priv- 
ilege of  travelin  e  over  the  line  of  said  road  free ; 
passes  for  such  me  passage  to  be  furnished  on 
application  of  the  superintendent  of  the  Express 
Company  for  this  division. 

"5.  The  Railway  Company  agree,  further, 
that  they  will  not  carry  freight  or  packages  for 
pay  in  tneir  baggage  cars  on  passenger  trains, 
nor  allow  their  conductors  or  baggage  masters 
or  other  employi$  to  do  so,  during  Uie  existence 
of  this  agreement,  nor  will  they  allow  any  other 
comiwmy,  firm  or  person  the  privilege  of  carry- 
ing freight  on  their  passenger  trains  at  any  less 
rate  of  payment  per  day,  or  any  greater  weight 
in  a  car,  or  upon  any  lietter  terms  in  any  way 
than  is  granted  to  said  Express  Company  under 
this  agreement. 

"6.  It  is  understood  that  as  the  line  of  the 
Missouri,  Kansas  &  Texas  Railway  is  extended 
south  from  the  Arkansas  River,  similar  accom- 
modations will  be  furnished  for  an  express  busi- 
ness, as  herein  above  provided,  at  a  reasonably 
increased  cost,  to  be  paid  by  the  Express  Com- 
pany, as  ahall  hereafter  be  agreed  upon. 

"7.  This  agreement  to  take  effect  on  the  first 
day  of  December,  A.  D.  1871,  and  continue  in 
force  for  one  year  thereafter,  and  until  thirty 
days'  notice  shall  have  been  eiven  to  the  other 
by  the  part^  desiring  to  terminate  same." 

Under  this  contract  the  Adams  Company  car- 
ried on  its  business  over  the  railroad  Ime,  with- 
out objection  from  the  Railroad  Company,  un- 
til December  1, 1880,  when  the  Railroad  Com- 
pany notified  the  Express  Company  that  it 
would  be  expected  to  retire  from  uie  operation 
of  its  business  on  that  road  Januaiy  1, 1881,  as, 
on  and  after  that  date,  the  business  would  be 
done  by  or  for  the  Railroad  Company.  This 
suit  was  brought  after  the  service  of  Uiat  notice, 
and  the  prayer  of  the  bill  is  substantiidly  like 
that  in  the  other  cases. 

The  Railroad  Company  at  first  answered  the 
bOl,  and  testimony  wat  taken;  but  before  a 
final  hearing  the  answer  was  withdrawn  and  a 
demurrer  substituted. 

In  each  of  the  cases  a  prelimln«i.7  injunction 
was  granted,  and  from  that  time  until  now  the 
Express  Companies  have  occupied  the  roads 
the  same  as  before  the  suits,  but  in  connection 
with  the  Railroad  Companies,  as  canienof  ex- 
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press  matter,  or  with  some  other  erpijm  com- 
pany to  which  the  privilege  of  doing  an  express 
Dusuiess  over  the  line  had  b««n  granted  by  the 
Railroad  Company. 

A  large  amount  of  testimony  was  taken,  and 
on  the  final  hearing  a  decree  was  entered  in 
each  of  the  cases,  one  of  which  is  as  follows: 

"  I.  That  the  express  business,  as  fully  de- 
scribed and  shown  m  the  record,  is  a  branch  of 
the  carrying  trade  that  has  by  the  necessities  of 
commerce  and  the  usages  of  those  engaged  in 
transportation  become  known  and  recognized 
so  as  to  rec[uire  the  court  to  take  notice  of  the 
same  as  distinct  from  the  ordinary  transporta- 
tion of  the  large  mass  of  freight  usually  car- 
ried on  steamboats  and  railroads. 

**  n.  That  it  has  become  the  law  and  usage, 
and  is  one  of  the  necessities  of  the  express  busi- 
ness, that  the  property  confided  to  an  exprees 
company  for  transportation  should  !«  kepi 
while  in  transit  in  the  inunediate  charge  of  the 
messenger  or  agent  of  such  express  oompany. 

"III.  That  to  refuse  permission  to  such  mes- 
sengers or  agents  to  accompany  such  property 
on  me  steamboats  or  railroads  on  which  it  is  to 
be  carried,  and  to  deny  to  them  the  right  to 
the  custody  of  the  property  while  so  car- 
ried would  be  destructive  of  the  express  busi- 
ness and  of  the  rights  which  the  public  have 
to  the  use  of  such  steamboats  and  railroads  for 
the  transportation  of  such  property  so  under  the 
control  of  sudi  messengers  or  agents. 

**  lY.  That  the  defendant,  its  officers,  agenU 
and  servants  have  no  right  to  open  or  inspect 
any  of  the  package  or  express  matter  which 
may  be  offered  to  it  for  transportation  by  the 
plaintiff's  Company,  or  to  demand  a  knowledge 
of  the  contents  thereof,  nor  to  refuse  transpor- 
tation Uiereof  unless  such  infection  be  granted 
or  such  knowledge  be  afforded. 

*'V.  That  it  is  the  duty  of  the  defendant  to 
carry  the  express  matter  of  the  plaintiff's  Com- 
pany  and  the  messengers  or  agents  in  charge 
thereof  at  a  just  and  reasonable  rate  of  com- 

rnsation;  and  that  such  rate  of  compensation 
to  be  found  and  established  as  a  unit,  and  is 
to  include  as  well  the  trannx)rtation  of  suc^ 
messengers  or  agents  as  of  the  express  matter 
in  their  custody  and  under  their  control. 

"  YI.  That  on  and  subsequent  to  the  first  day 
of  May,  1877,  the  said  defendant  afforded  to  tlie 
said  plaintiff  all  the  facilities  needed  by.it  for 
the  conduct  of  its  express  business  over  the  de- 
fendant's lines,  and  such  as  are  specifically  in 
the  bill  herein  set  forth;  that  thereaftar  the  de- 
fendant notified  the  plaintiff  that  such  f  aciHtiea 
would  be  withdrawn;  and  that  it  was  the  in- 
tention andpurpose  of  the  defendant  to  exdode 
the  plaintiff^s  Company  from  its  lines  on  and 
after  the  21st  day  of  June,  1880;  that  sodi  in- 
tention and  purpose  were  restrained  by  the  |>re- 
liminary  injimction  order  of  the  court,  which 
said  injunction  order  was  afterwards  modified, 
as  appears  in  the  record. 

"  VU.  That  it  is  the  duty  of  the  defendant 
to  afford  to  the  plaintiff  all  express  facilities, 
and  to  the  same  extent  and  upon  the  same 
trains  that  said  defendant  may  accord  to  itself 
or  to  any  other  company  or  oorporatioa  en- 
gaged in  the  conduct  of  an  express  business  oo 
tne  defendant's  lines,  and  to  afford  the  same 
facilities  to  the  plaintiff  on  all  its  passenger 
trains. 
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"  Yin.  That  the  plaintiff  keep  and  render 
okonthly  a  true  account  of  the  services  performed 
for  H  by  defendant,  and  pay  therefor  at  the 

lEte  hereinafter  specified,  on  or  before  the 

oi  each  month,  after  the  date  hereof,  for  the 
borinest  of  the  month  preceding;  and  that  the 
defendant  has  no  rijrht  to  require  prepayment 
for  said  express  facuities,  or  payment  therefor 
as  the  end  of  eyery  train,  or  in  any  other  man- 
aer  than  as  is  herein  provided;  and  that  plaintiff 
execute  and  deliver  to  the  defendant  a  bond  in 
the  sum  of  $25,000,  conditioned  well  and  faith- 
ful] j  to  make  such  payments  as  are  herein  pro- 
vided, and  with  surety  to  be  approved  by  a 
jodge  of  the  court. 

*^IX  That  it  is  and  was  the  duU^  of  said  de- 
fendant to  afford  and  to  have  afforded  such 
fadlitiee  to  the  plaintiff  as  herein  specified,  for 
a  JQrt  and  reasonable  compensation. 

'*  X.  Wheieas,  it  is  alleged  by  complainant 
that  since  the  commencement  of  this  suit  and 
ibe  service  of  the  preliminary  order  of  injimc* 
tion  herein,  the  defendant  has,  in  violation  of 
said  injunction  and  of  the  rights  of  compUin- 
ant,  nubde  unjust  discriminaUons  a^nst  com- 
plainant, and  has  charged  complainant  unjust 
and  unreasonable  rates  for  carrying  express 
matter;  tlieref ore,  it  is  ordered  that  complainant 
have  leave  hereafter  to  apply  for  an  investiga- 
tkio  of  these  and  similar  allegations,  and  for 
•ocb  order  with  respect  thereto  as  the  ia^ls, 
when  ascertained,  may  justify,  and  for  the  ap- 
pointroent  of  a  master  to  take  proof  and  report 
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''XL  That  the  defendant,  its  ofllcers,  agents, 
KTrantsand  emplayi$,  and  all  persons  acting 
under  their  authority,  be  and  they  hereby  are 
pennanently  and  perpetually  enjoined  and  re- 
mnxaed  fnun  interfenng  with  or  diBturbine  in 
•ay  manner  the  enioyment  by  the  plaintiif  of 
the  facflitfea  provided  for  in  this  decree,  to  be 
accorded  to  it  by  the  said  defendant  upon  its 
hoea  of  railway,  or  such  as  have  been  heretofore 
aoDorded  to  it  for  the  transaction  of  the  busi- 
MM  ol  the  plaintiff,  and  of  the  express  business 
ti  thepoblic  confided  to  its  care;  and  from  in- 
terfering with  any  of  the  express  matter  or 
■itaacngcrs  of  the  plaintiff;  and  from  exdud- 
iniC  or  ejecting  any  of  its  express  matter  or 
■iinai'rs  from  the  depots,  trains,  cars  or 
IfaMS  of  the  said  defendant,  as  the  same  are  by 
Ukia  decree  directed  to  be  permitted  to  be  en- 
ioyed  and  occupied  by  the  said  plaintiff;  and 
from  refusing  to  receive  and  transport  in  like 
laamnrr  as  the  said  defendant  is  now  transport- 
ing or  as  it  may  hereafter  transport,  for  itself 
or  for  any  other  express  company,  over  its  lines 
cf  fvilway,  the  express  matter  and  messengers 
<A  the  said  plaintiff;  and  from  interfering  with 
«r  diamrbing  the  business  of  the  said  p&intiff 
ia  aav  way  or  manner  whatsoever,  the  said 
plattiff  paving  for  the  services  performed  for 
M  b^  the  defendant  monthly,  as  herein  pre- 
scxitjed,  at  a  rate  not  exceeding  50  per  centum 
■ore  than  its  prescribed  rates  for  the  trans- 
Bortasioo  of  oroinary  freight,  and  not  exceed- 
m^  tbe  rate  at  which  it  may  itself  transport 
matter  on  its  own  account,  or  for  any 
r  exprcas  or  other  corporation  or  for  pri- 


iadrndoals,  reserving  to  either  party  the 
ri|:kt  at  aav  time  hereafter  to  apply  to  this 
caort  aoootaiDg  to  the  rules  in  equity  proceed- 
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ings  for  a  modification  of  this  decree  as  to  the 
measure  of  compensation  herein  prescribed. 

*'  XTT.  It  is  further  ordered,  adjudged  and 
decreed  that  defendant  pay  the  costs  to  be 
taxed  herein,  and  that  an  execution  or  a  fee 
bill  issue  therefor.  And  the  said  defendant  en- 
ters herein  its  prayer  for  appeal,  which  prayer 
is  granted." 

The  decrees  in  the  other  cases  differ  from 
this  only  in  matters  of  detail 

The  cases  are  now  here  for  review  on  these 
appeals. 

The  evidence  shows  that  the  express  business 
was  first  orgaxdzed  in  the  United  States  about 
the  yoQi  18&.  The  cose  of  New  Jerseu  Steam 
Navigation  Co,  y.  Merchants  Bank,  6  How.  344 
[4711.  8.  bk.  12,  L.  ed.  466],  grew  out  of  a  loss 
oy  the  burning  of  the  steamboat  Lexington  on 
Long  Island  Sound  in  January,  1840,  of  $18,000 
in  gold  and  silver  coin  while  in  charge  of  Wm. 
F.  Hamden,  an  express  carrier,  for  transporta- 
tion from  New  York  to  Boston.  In  the  report 
of  this  case  is  found  a  copy  of  one  of  the  earli- 
est advertisements  of  tbe  express  business  as 
SubUsbed  in  two  of  the  Boston  newspapers  in 
uly,  1830.    It  is  as  follows: 

"Boston  and  New  York  Express  Package 
Car. — Notice  to  Merchants,  Brokers,  Booksel- 
lers, and  all  Business  Men. 

"  Wm.  F.  Hamden.  having  made  arrange- 
ments with  tbe  New  York  &  Boston  Transpor- 
tation and  Stonington  &  Providence  Railroad 
Ck)mpanies,  will  run  a  car  through  from  Boston 
to  New  York,  and  vies  versa,  via  Stonington, 
with  the  moil  train  daily,  for  the  purpose  of 
transporting  specie,  small  packages  of  goods, 
and  bundles  of  all  kinds.  Packages  sent  by 
this  line  will  be  delivered  on  the  following 
moming,^  at  any  part  of  the  city,  free  of  charge. 
A  responsible  agent  will  acoomiMmy  the  car, 
who  will  attend  to  purchasing  goods,  collecting 
drafts,  notes  and  bills,  and  will  transact  any 
other  business  that  may  be  intrusted  to  him. 

"Packages  for  Philadelphia.  Baltimore, 
Washington,  New  Haven,  Hartford,  Albany 
and  Troy  will  be  forwarded  immediately  on 
arrival  in  New  York. 

**N.  B.— Wm.  F.  IiA.ttder.  is  alone  respon- 
sible for  any  loss  or  inlury  of  any  articles  or 
property  committed  to  his  care;  nor  is  anv  risk 
assumed  by,  or  can  be  attached  to,  the  Boston 
and  New  York  Transportation  Company,  in 
whose  steamers  his  crates  are  to  be  transported, 
in  respect  to  it  or  its  contents  at  any  time." 

The  report  also  contains  a  copy  of  the  con- 
tract between  Hamden  and  the  New  Jersey 
Steam  Navigation  Company,  the  owner  of  the 
Lexington,  dated  the  first  of  August,  1839,  for 
the  facilities  to  be  afforded  Hamden  for  his 
business  on  the  steamers  of  that  company.  This 
contract  was  similar  to  one  made  a  short  time 
before  with  the  Boston  <fe  New  York  Transpor- 
tation  Company,  a  company  which  became 
merged  in  the  New  Jersey  Steam  Navieation 
Company,  August  1, 1839;  and  itprovidea  that 
Hamden,  in  consideration  of  $250  per  month, 
was  to  have  the  privilege  of  transporting  in  the 
steamers  of  the  Company  between  New  York 
and  Providence,  via  Newport  and  Stonington, 
not  to  exceed  once  each  aay  from  New  York 
and  from  Providence,  "one  wooden  crate  of  the 
HimpnMJnM  of  five  feet  by  five  feet  in  width  and 

7M 


(18] 


|1«1 


l-«4 


SUPRBMB  COXTBT  OF  TEE  UnTTED  StATEB. 


Oct.  I'lCRM. 


[20] 


bdght,  tnd  six  feet  in  length  (contents  un- 
known)." It  was  also  stipulated  and  agreed 
that  "the  said  crate,  with  its  contents,  is  to  be 
at  tJl  times  exclusiyely  at  the  risk  of  the  said 
William  F.  Hamden;  and  the  said  New  Jersey 
Steam  Navigation  Company,  will  not,  in  any 
erent,  be  responsible  eiuier  to  him  or  his  em- 
ployers for  the  loss  of  any  goods,  wares,  mer- 
chfl^dise,  notes,  bills,  evidences  of  debt,  or  prop- 
erty of  any  and  every  descrii)tion,  to  be  con- 
veyed or  transported  by  him  in  said  crate,  or 
oinerwise,  in  any  manner,  in  the  boats  of  the 
said  company."  It  was  also  further  provided 
that  Hamden  should  attach  to  all  his  lulvertise- 
ments  for  business,  and  to  his  bills  of  lading, 
notices  in  the  form  of  that  at  the  foot  of  his 
advertisement,  a  copy  of  which  is  given  above, 
and  that  he  should  not  violate  any  of  the  pro- 
visions of  the  postofflce  laws,  or  interfere  with 
the  Navigation  Company  in  its  transportation 
of  letters  or  papers,  or  carr^  powder,  matches 
or  other  com  oustible  materials  of  any  kind  cal- 
culated to  endanger  the  safety  of  the  boats  or 
the  property  or  persons  on  board.  At  the  end 
was  this  clause:  "And  that  this  contract  may 
be  at  any  time  terminated  by  the  New  Jersey 
Steam  Navigation  Companv,  or  by  the  said 
Hamden,  upon  one  month  s  notice  given  in 
writing." 

Such  was  the  beginning  of  the  express  busi- 
ness which  now  has  grown  to  an  enormous  size, 
and  is  carried  on  all  over  the  United  States  and 
in  Canada,  and  has  been  extended  to  Europe 
and  the  West  Indies.  It  has  become  a  pubuc 
necessity,  and  ranks  in  importance  with  the 
midls  ana  with  the  telegraph.  It  employs  for 
the  purposes  of  transportation  all  the  impor- 
tant railroads  hi  the  united  States;  and  a  new 
road  is  rarely  opened  to  the  public  without  be- 
ing equippea  in  some  form  with  express  facili- 
ties. It  is  used  in  almost  evenr  conceivable  way. 
and  for  almost  every  conceivable  purpose,  by 
the  people  and  by  the  govemment.  All  have 
become  accustomed  to  it,  and  it  cannot  be  taken 
away  without  breaking  up  many  of  the  long 
settied  habits  of  busbiess,  and  interfering  ma- 
terially witii  the  conveniences  of  social  life. 

Jn  this  connection  it  is  to  be  kept  in  mind 
that  neither  of  the  Railroad  Companies  involved 
in  these  suits  is  attempting  to  deprive  the  gen- 
eral public  of  the  advanta^  of  an  express  busi- 
ness over  its  road.  The  controversy,  in  each 
case,  is  not  with  the  public,  but  with  a  single 
Express  Company.  And  the  real  question  is 
not  whether  the  railroad  companies  are  author- 
ized bv  law  to  do  an  express  business  themselves ; 
nor  whether  they  must  carry  express  matter  for 
tiie  public  on  their  passenger  trains  in  the  im- 
mediate charge  of  some  person  specially  ap- 
pointed for  that  purpose;  nor  whether  they  shall 
carry  express  freights  for  express  companies  as 
they  carry  like  frdghts  for  tne  general  public; 
but  whether  it  is  their  duty  to  fumish  the 
Adams  Company  or  the  Southern  Company  fa- 
cilities for  doing  an  express  business  upon  tiieir 
rcNids.  the  samein  all  respects  as  those  they  pro- 
vide for  themselves  or  afford  to  any  other  ex- 
press company. 

When  the  business  began  railroads  were  in 
their  infancy.  Thev  were  few  in  number  and 
for  comparatively  short  distances.  There  has 
never  been  a  time,  however,  since  the  express 
business  was  started  that  it  has  not  been  en- 
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couraged  by  the  railroad  companies,  and  it  is 
no  doubt  true,  as  alleged  in  each  of  the  bills 
filed  in  these  cases,  that  "no  railroad  company 
in  the  United  States  *  *  *  has  ever  refused  to 
transport  express  matter  for  the  public,  upon 
the  application  of  some  express  compimy.  of . 
some  form  of  legal  constitution.  Every  rail- 
way companv  ♦  ♦  ♦  has  recognized  the  rifht 
of  the  public  to  demand  transportation  by  the 
railway  facilities  which  the  public  has  permit 
ted  to  be  created,  of  that  cla»  of  matter  wbici 
is  known  as  express  matter."  Express  oomps* 
nies  have  imdoubtedly  invested  their  capital 
and  built  up  their  buamess  in  the  hope  ana  ex- 
pectation of  securing  and  keeping  for  them- 
selves such  railway  facilities  as  thejr  needed; 
and  railroad  companies  have  likewise  relied 
upon  the  express  business  as  one  of  their  im- 
portant sources  of  incoifle. 

But  it  is  neither  averred  in  the  bills  nor  shown 
by  the  testimony  that  any  raUroad  company  in 
the  United  States  has  ever  held  itself  out  as  a 
common  carrier  of  express  companies,  that  is 
to  say,  as  a  common  carrier  of  common  car- 
riers. On  the  contrary  it  has  buen  shown,  and 
in  fact  it  was  conceded  upon  the  argument, 
that  down  to  the  time  of  bringing  these  suits, 
no  railroad  company  had  tiu£en  an  express 
company  on  its  road  for  business  except  imder 
some  special  contract,  verbal  or  written,  and 
generally  written,  in  which  the  rights  and  the 
duties  of  the  respective  parties  were  carefully 
fixed  and  defined.  These  contracts,  as  is  seen 
by  those  in  these  records,  vary  necessarily  in 
their  details,  according  to  the  varying  drcum- 
stances  of  each  particular  case,  and  acconiing 
to  the  Judgment  and  discretion  of  the  parties  im- 
mediately concerned.  It  also  appears  that,  with 
very  few  exceptions,  only  one  express  company 
has  been  allowed  by  a  railroad  company  to  dk> 
business  on  its  road  at  the  same  time,  tn  some 
of  the  States  statutes  have  been  pa^ed  which, 
either  in  express  terms,  or  by  judicial  interpre- 
tation, require  railroad  companies  to  furnish 
equal  facilities  to  all  express  companies  (Gen. 
Laws  N.  H..  c  163.  sec.  2;  Rev.  dtat  Maine. 
494.  sec.  134;,  but  these  are  of  comparatively 
recent  origin,  and  thus  far  seem  not  to  have  been 
generally  adopted. 

In  Missouri,  by  the  Constitution,  roflwaya 
are  "  declared  public  highways,  and  railroad 
companies  common  carriers."  The  General  As- 
sembly is  also  required  "to  pass  laws  to  correct 
abuses  and  prevent  unjust  aiscrimication  and 
extortion  in  rates  of  freight  and  passenger  tariffs 
on  the  different  railroaos  in  this  State,  and  "to 
pass  laws  establishing  reasonable  maximum 
rates  of  charges  for  the  transportation  of  pas- 
sengers and  freight  on  said  railroads,  and  en- 
force all  such  laws  by  adequate  penalties."  Art. 
XII. .  sec.  14.  And  by  section  23  it  is  provided 
that  '*no  discrimination  in  charges  or  facilities 
in  transportation  shall  be  made  between  trans- 
portation companies  and  individuals,  or  in 
favor  of  either,  by  abatement,  drawback,  or 
otherwise,  and  no  railroad  company,  or  any 
lessee,  manager,  or  employe  thereof  shall  make 
any  preference  in  furaisning  cars  or  motive 
power."  We  have  not  been  referred  to  any 
statute  of  the  State  which  does  more  than  re- 
produce these  constitutional  provisions  in  sab- 
stantially  the  same  general  language. 

Article  XVIL.  sec.  1.  of  the  Constitution  of 
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ArfeABsas  proTides  that  "all  railroada,  canals, 
ami  tarnpikes  shall  be  public  highways,  ana 
all  railroad  and  canal  companies  shall  be 
oomrooD  carriers."  Sees.  8, 5 and  6 of  thesame 
article  are  as  follows: 

**Sec  8l  All  individuals,  associations  and  cor- 
poratioDs  shall  have  equal  rights  to  have  persons 
and  property  transported  over  railroads,  canals 
and  tumiHkes,  ana  no  undue  or  unreasonable 
discrimination  shall  be  made  in  charges  for,  or 
in  facilities  for  transportation  of  freighter  pas- 
Kngers  within  the  State,  or  coming  from  or  go- 
ing to  any  other  State. 

"Sec.  5.  No  president,  director,  officer,  agent 
or  emplpffS  of  any  railroad  or  canal  company 
than  be  interested,  directly  or  indirectly,  in  the 
furnishing  of  material  or  supplies  to  such  com- 
pany, or  m  the  business  of  a  common  carrier 
of  n«ight  or  passengers  oyer  the  works  owned, 
leased,  controlled  or  worked  by  such  company, 
DOT  in  any  arrangement  which  shall  afford  more 
adraDtageous  terms  or  greater  facilities  than  are 
offend  or  accorded  to  Uie  public. 

"Sec  6.  No  discrimination  in  charge  or  fa- 
ciftieB  f<^ transportation  shall  be  madebetween 
traosportatian  companies  and  indiyiduids,  nor 
in  fmyor  of  either,  oy  abatement,  drawback  or 
oti»crwise;  and  no  railroad  or  cant  A  company, 
or  any  leasee,  manager,  or  emplopitAereti,  shall 
aake  any  preference  m  furnishiBg  can  or  mo- 
tirepower." 

The  legislation  of  this  State  has  not,  so  far  as 
we  haye  been  adyised,  extended  the  operation 
ti  these  ooDStitutional  proyisions  in  a  way  to 
affect  the  questions  now  to  be  decided. 

1r  Kansas  the  following  statute  is  in  force: 
Sec  56.  Every  railway  corporation  in  this 
whidi  now  is,  or  may  hereafter  be,  en- 
gaged in  the  trannxvtation  of  persons  or  prop- 
mtj,  shaD  give  puoUc  notice  of  the  regular  time 
9i  Btartinjg  and  running  its  cars,  and  shall  f  ur- 
aish  solsdent  accommodations  for  the  trans- 
portation of  all  such  passengers,  baggage,  mails 
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freieht  as  shall, within  a  reasonable 
tbae  previous  thereto,  be  offered  for  transpor- 
tatkiii  at  the  place  of  starting,  at  the  Junction 
of  other  roads,  and  at  the  several  stopping 
places;  and  they  are  hereby  reouired  to  stop 
sU  trains  carrying  passengers  at  the  Junction  or 
iaaenection  of  other  raflways  a  suffldent  length 
of  time  to  allow  the  transfer  of  passengers,  per- 
sonal baggage,  mails  and  express  f rdght  from 
the  trains  or  raflways  so  connecting  or  inter- 
secting, or  they  may  mutually  arrange  for  the 
ttanaportation  of  such  persons  and  property 
over  both  roads  without  change  of  cars;  and 
(hey  diall  be  compeUed  to  receive  all  passen- 
gen  and  freight  from  sudi  connecting  and  in- 
iccaecting  roads  whenever  the  same  shall  be  de- 
Sirered  to  them."  Comp.  Laws  Kansas  (1879), 
fZ5^c  88. 

Tbeieaaon  ia  obvious  why  special  contracts 
to  reference  to  this  business  are  necessary.  The 
Trmipnrt  sf  inn  required  is  of  a  kind  which  must, 
U  poarible,  be  had  for  the  most  part  on  passen- 
fer  traina.  It  requires  not  only  speed,  but  rea- 
soaaUe  certainty  as  to  the  quantity  that  will  be 
ofiied  at  any  one  time  As  the  tninn  carried 
sre  to  be  kepi  in  the  personal  custody  of  the  mes- 
MBger  or  other  m^^Uopi  of  the  express  com- 
pany, it  ia  important  that  a  certain  amount  of 
car  s|iaoe  aboold  be  specially  set  anart  for  the 
koness*  and  that  this  should,  as  far  as  practi- 
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cable,  be  put  in  the  exclusive  possession  of  the 
express  man  in  charge.  As  tne  business  to  be 
done  is  "  express."  it  implies  access  to  the  train 
for  loading  at  the  latest,  and  for  unloading 
at  the  earliest  convenient  moment 

All  this  ia  entirely  inconsistent  with  the  idea 
of  an  express  business  on  passenger  trains  free 
to  all  express  carriers.  Railroad  companiea 
are  by  law  carriers  of  both  persons  and  prop- 
erty. Passenger  trains  have  from  the  begin- 
ning been  provided  for  the  transportation  pri- 
manly  of  passengers  and  their  baggage.  This 
must  be  done  with  reasonable  promptness  and 
with  reasonable  comfort  to  the  passenger.  The 
express  business  on  passenger  trains  is  in  a  de- 
gree subordinate  to  the  passenger  business,  and 
it  is  consequently  the  duty  of  a  railroad  compa- 
ny in  arranging  for  the  express  to  see  that  there  is 
as  little  interference  as  poissible  with  the  wants  of 
passengers.  This  implies  a  special  understand- 
mg  and  agreement  as  to  the  amount  of  car  space 
that  will  be  afforded,  and  the  conditions  on 
which  it  is  to  be  occupied;  the  particular  trains 
that  can  be  used;  the  places  at  which  they 
shall  stop,  the  price  to  be  paid,  and  all  the  va- 
rying details  of  a  business  which  is  to  be  ad- 
justed between  two  public  servants,  so  that 
each  can  perform  in  tiie  best  manner  its  own 
particular  duties.  All  this  must  necessarily  be 
a  matter  of  bargain,  and  it  by  no  means  fol- 
lows that,  because  a  railroad  company  can  serve 
one  express  company  in  one  way,  it  can  as  well 
serve  another  company  in  the  same  way,  and 
still  peif  orm  its  other  obligations  to  the  public 
in  a  satisfactory  manner.  The  car  space  that 
can  be  given  to  the  express  business  on  a  pas- 
senger train  is,  to  a  certain  extent,  limited;  and 
as  has  been  seen  that  which  is  allotted  to  a  par- 
ticular carrier  must  be,  in  a  measure,  under  his 
exdusive  control.  No  express  company  can  do 
a  successful  business,  unless  it  is  at  all  times  rea- 
sonably sure  of  the  means  it  requires  for  trans- 
portation. On  important  lines  one  company  wiU 
at  times  fill  all  the  space  the  railroad  company 
can  well  allow  for  the  business.  If  this  space 
had  to  be  divided  among  several  companies, 
there  might  be  occasions  when  the  public  would 
be  put  to  inconvenience  bv  delays  which  could 
otherwise  be  avoided.  So  long  as  the  public  are 
served  to  their  reasonable  satinaction,it  is  a  mat- 
ter of  no  importance  who  serves  them.  Therail- 
rotMl  company  performs  its  whole  duty  to  the 
public  at  large  and  to  each  individual  when  it 
affords  the  public  all  reasonable  express  accom- 
modations. If  this  is  done  the  railroad  com- 
pany owes  no  duty  to  the  public  as  to  the  par- 
ticular affendes  it  shall  select  for  that  purpose. 
The  pubuc  require  the  carriage,  but  Uie  com- 
pany may  dioose  its  own  appropriate  means  of 
carnage,  always  provided  they  are  such  as 
to  insure  reasonable  promptness  and  security. 

The  inconvenience  that  would  come  from  al- 
lowing more  than  one  express  company  on  a 
railroad  at  the  same  time  was  apparently  so  well 
understood  both  by  the  express  companies  and 
the  railroad  oompcmiea  that  the  three  prindpal 
express  companies,  the  Adams,  the  American 
and  the  United  States,  almost  immediatdy  on 
their  organization,  now  more  than  thirty  years 
ago,  l^  agreement  divided  the  territory  in  the 
iTnitca  States  traversed  by  railroads  among 
themsdves;  and  since  that  time  each  has  con- 
fined its  own  operations  to  the  particular  roadi 
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which,  under  this  division,  have  been  set  apart 
for  its  special  use.  No  one  of  these  companies 
has  ever  int^erod  with  the  other,  and  each  has 
worked  its  allotted  territory  .alwayseztending  its 
lines  in  the  agreed  directions  as  circumstances 
would  permit .  At  the  beginning  of  the  late  civil 
war  the  Adams  Company  gave  up  its  territory  in 
the  Southern  States  to  the  Southern  Ck)mpany, 
vid  since  then  the  Adams  and  the  Southern  have 
ocpupied,  under  arrangements  between  them- 
sdves,  that  part  of  the  ground  originally  as- 
signed to  the  Adams  alone.  In  this  way  these 
Uuee  or  four  important  and  influential  compa- 
nies were  able  substantially  to  control, from  1854 
ontil  about  the  time  of  the  bringing  of  these 
suits,  aU  the  railway  express  buidness  in  the 
United  States,  except  upon  the  Pacific  roads  and 
in  certain  comparatively  limited  localities.  In 
fact,  as  is  stated  in  the  argument  for  the  express 
companies,  the  Adams  was  occupying  when 
these  suits  were  brought,  156  railroads,  with  a 
mili^;eof  21,210  miles;  the  American  200  roads 
with  a  milaffe  of  28,000  miles,  and  the  South- 
ern 95  roa^u,  with  a  milage  of  10,000  miles. 
Through  their  business  arrangements  with  each 
other,  and  with  other  connecting  lines,  they 
have  been  able  for  a  long  time  to  receive  and 
contract  for  the  delivery  of  any  package  com- 
mitted to  their  charge  at  almost  any  place  of  im- 
portance in  the  United  States  and  in  Canada, 
and  even  at  some  places  in  Europe  and  the  West 
Indies.  They  have  invested  millions  of  dollars 
*n  their  business,  and  have  secured  public  con- 
fidence to  such  a  decree  that  thev  are  trusted 
unhesitatingly  by  all  who  need  their  services. 
The  good  wiU  of  their  business  is  of  very  fi:reat 
Talue,  if  they  can  k^  their  present  facilities 
for  transportation.  Tne  longer  their  lines  and 
the  more  favorable  their  connections,  the  greater 
will  be  their  own  profits  and  the  better  their 
means  of  serving  the  public.  In  making  their 
investments  and  in  extending  their  business 
they  have  undoubtecUy  relied  on  securing  and 
keeping  favorable  raifroad  transportation,  and 
in  this  they  were  encouraged  by  the  apparent 
willingness  of  railroad  companies  to  accommo- 
date tnem;  but  the  fact  still  remains  that  they 
have  never  been  allowed  to  do  business  on  any 
road  except  under  a  special  contract,  and  that 
as  a  rule  only  one  expresB  company  has  been 
admitted  on  a  road  at  me  same  tune. 

The  territory  traversed  by  the  railroads  in- 
volved in  the  present  suits  is  part  of  that  allotted 
in  the  division  between  the  express  companies 
to  the  Adams  and  Southern  Companies,  and  in 
due  time  after  the  roads  were  buut  these  com- 
panies contracted  with  the  railroad  companies 
for  the  privileges  of  an  express  business.  The 
contracts  were  all  in  writing,  in  which  the 
rights  of  the  respective  parties  were  clearly  de- 
fined, and  there  is  now  no  dispute  about  what 
they  were.  Each  contract  contained  a  provis- 
ion for  its  termination  by  either  party  on  no- 
tice. That  notice  has  been  given  in  all  the  cases 
by  the  railroad  companies,  and  the  express  com- 
panies now  sue  for  relief.  Clearly  this  cannot 
be  afforded  by  keeping  the  contracts  In  force, 
for  beth  parties  have  agreed  that  they  may  be 
terminated  at  any  time  by  either  pufty  on  no- 
tice; norby  making  new  contracts,  because  that 
is  not  within  the  scope  of  Judicial  power. 

The  exact  question  then  is,  whether  these  Ik- 
press  Companies  can  now  demand  as  a  right 
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what  they  have  heretofore  had  only  as  by  per 
mission.  That  depends  as  is  conceded,  on 
whether  all  railroad  companies  are  now  by  law 
charged  with  the  duty  o^  carrying  all  express 
companies  in  the  way  that  express  carriers  when 
taken  are  usually  curled,  Just  as  they  are  with 
the  duty  of  carrying  all  passengers  and  freights 
when  offered  In  the  way  that  passengers  and 
freight  are  carried.  The  contracts  which  these 
companies  once  had  are  now  out  of  the  way, 
and  the  companies  at  this  time  possess  no  other 
rights  than  such  as  belong  to  any  other  com- 
pany or  person  willing  to  do  an  express  busi- 
ness upon  these  roads.  If  they  are  entitled  to 
the  relief  they  ask  it  Is  because  it  is  the  duty 
of  the  railroad  companies  to  furnish  express  fa- 
cilities to  all  alike  who  demand  them. 

The  constitutions  and  the  laws  of  the  States  In 
which  the  roads  are  situated  place  the  compa- 
nies that  own  and  oi)erate  them  on  the  f ootmg 
of  common  carriers,  but  there  Is  nothing  whic£ 
in  positive  terms  requires  a  railroad  company 
to  carry-iUl  express  companies  in  the  way  Uiat 
under  some  circumstances  they  may  be  able 
without  inconvenience  to  carry  one  company. 
In  Kansas, the  Missouri,Kansas  &Texas  Compa- 
ny must  furnish  sufficient  accommodations  for 
the  transportation  of  all  such  express  frei^t  as 
may  be  offered,  and  in  each  of  the  States  ox  ltDs> 
souri,  Arkansas  and  Kansas  railroad  companies 
are  probably  prohibited  from  making  unreason- 
able discrinunations  In  their  business  as  car- 
riers, but  this  is  alL 

^  Such  being  the  case,  the  right  of  the  Expreaa 
Companies  to  a  decree  depenas  upon  their  sliow- 
In^  the  existence  of  a  usage,  having  the  force 
of  law  in  the  express  business,  whicn  requires 
railroad  companies  to  carry  all  express  com- 
panies on  their  passenger  trains  as  express  car- 
riers are  usually  carried.  It  is  not  enough  to 
establish  a  usase  to  carry  some  express  com- 
pany, or  to  furnish  the  public  in  some  way  with 
the  advantages  of  an  express  business  over  the 
road.  The  question  is  not  whether  these  rail- 
road companies  must  furnish  the  general  public 
with  reasonable  express  facilitiea,  but  whetbia' 
they  must  carry  these  particular  express  carriers 
for  the  purpose  of  enablicg  them  to  do  an  ex- 
press business  over  the  lines. 

In  all  these  voluminous  records  there  is  not 
a  syllable  of  evidence  to  show  a  usage  for  the 
carriage  of  express  companies  on  the  passenger 
trains  of  railroads,  unless  specially  contracted 
for.  While  it  has  uniformly  beoi  the  habit  of 
railroad  companies  to  arrange,  at  the  earliest 
practicable  moment,  to  take  one  exproas  oosn- 
pany  on  some  or  all  thehr  passenger  trains,  or 
to  provide  some  other  %ray  of  doing  an  express 
bumness  on  ^eir  lines,  it  has  never  been  the 
practice  to  grant  such  a  privilege  to  more  than 
one  company  at  the  same  time,  unless  a  statute 
or  some  special  circumstances  made  it  neces- 
sary or  desirable.  The  Express  Companies 
that  bring  these  suits  are  certainly  in  no  situ- 
ation  to  claim  a  usage  In  their  ftYor  on  these 
particular  roads,  because  their  entry  was  origi- 
nally under  special  contracts;  and  no  other  com- 
panies have  ever  been  admitted  except  by  agree- 
ment. By  the  terms  of  their  contracts  thej 
agreed  that  all  their  contract  riffhts  on  the  roads 
should  be  terminated  at  the  will  of  the  RaHio^ 
Company.  They  were  willing  to  begin  and  to 
expand  their  buaness  upon  thtt  understanding. 
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and  with  this  unoertainty  aa  to  the  duration  of 
their  pfiTilegoB.  •  The  stoppage  of  their  ladl- 
itiea  was  one  of  the  risks  tney  assumed  when 
they  accepted  their  contracts,  and  made  their 
jufeelments  under  them.  If  the  general  public 
wen  complaining  because  the  railroad  com- 
panies refused  to  carry  express  matter  them- 
ashres  on  their  passenger  trains,  or  to  allow  it 
Id  be  carried  oy  others,  different  questions 
woold  be  ptesented.  As  it  is.  we  have  oidr  to 
decide  whether  these  particular  Express  Com- 
panies must  be  carried  notwithstanding  the  ter- 
mination of  tiieb  special  contract  rights. 

The  difficulty  in  the  cases  is  apparent  from 
the  form  of  the  decrees.  As  express  companies 
had  always  been  carried  by  railroad  companies 
imder  spedal  contracts,  which  estabUshed  the 
doty  of  the  railroad  company  upon  the  one  side, 
tad  fixed  the  UaUlity  oi  the  express  company 
oa  the  other,  the  court,  in  decreeing  the  car- 
riage, was  substantially  compelled  to  make  for 
Che  parties  such  a  contract  for  the  business  as 
in  itt  opinion  they  ought  to  have  made  for 
cbemaelTes.  HaTmg  found  that  the  railroad 
eompany  should  furaiBh  the  express  company 
with  facilities  for  business,  it  had  to  define 
wliat  thoee  facilities  must  be;  and  it  did  so  by 
dedartng  that  they  should  be  furnished  to  the 
aune  extent  and  upon  the  same  trains  that  the 
company  accorded  to  itself  or  to  any  other  com- 
pany encaged  in  conducting  an  express  busi- 
aesa  on  Its  line.  It  then  prescribed  the  time 
and  manner  of  making  the  payment  for  the 
fadHtiea  and  how  the  payment  should  be  se- 
ciff«d,  as  well  as  how  it  should  be  measured. 
I^na,  by  the  decrees,  these  railroad  companies 
are  con^eDed  to  carry  these  express  companies 
ai  these  rates,  and  on  these  terms,  so  long  as 
tbej  ask  to  be  carried,  no  matter  what  other  ex- 
preaa  companies  pay  for  the  same  facilities  or 
what  mch  facilities  may,  for  the  time  being,  be 
teaaonably  worth,  unless  the  court  sees  fit,  un- 
der the  power  reserved  for  that  purpose,  oathe 
sopacancm  of  either  of  the  parties,  to  change 
the  iiMasiifo  of  compoisation.  In  this  way,  as 
It  aeema  tons,  "the  court  has  made  an  arrange- 
netf  for  the  boshiess  intercourse  of  these  com- 
aaaias,  aoch  as,  in  its  opinion,  they  ought  to 
tave  made  for  themsehrea, "  and  that,  we  said 
la  AidU$m,  TbpekctdS.  F.  R  B,Oo,  t.  Dmter 
dijr.  O.KB.  60. 110  U.  8. 878  (Bk.  28,  L.  ed. 
IML  followed  at  this  term  hi  i^Ofonan'tiMiM 
Cmt  Cb.  T.  Mi$9(mH  Pac  B.  Oo.  115  U.  a 
mt  UmU^  480],  could  not  be  done.  The 
fMilatiao  of  matters  of  this  kind  is  legislatire 
lattB  cfaarartw.  noi  Judicial.  To  what  extent 
It  omsl  oome,  if  it  comea  at  all,  from  Congress, 
Bfid  to  what  extent  it  may  come  from  the  States, 
are  qqgarions  we  do  not  now  undertake  to  de- 
dda;  but  that  it  must  come,  when  it  does  come. 
He  aoQToe  of  legislative  power,  we  do 
doobc  The  Legislature  may  impose  a  dufy, 
wheo  fanpoeea  it  will,  if  necessary,  be  en- 
§atctdpj  the  conita;  but,  imless  a  duty  has  been 
'  either  by  usage,  or  by  contract,  or  by 
the  oomrta  cannot  be  called  on  to  give  it 


The  decree  fn  eadi  of  the  cases  is  rerersed 

enit  la  remanded,  with  directions  to  dis- 

the  injunction,  and,  after  adjusting  the 

between  the  partiea  for  business  done 

the  faiJoDCtloiia  were  in  force,  and  da- 


creeing  the  payment  of  any  amounts  that  may 
be  found  to  he  due,  to  dismiss  the  biUs. 

B&cened, 

Mr,  JutUee  Matthewa  took  no  part  in  the 
decision  of  these  cases. 

^oeoopj.   Test: 

James  H.  MoKennej,  CSerk,  Sop.  Oourt,  U.  8. 

Mr,  Juitiee  Miller  dissentinff : 

When  these  cases  were  argued  before  Circuit 
Judge  McCrary  and  myself  at  St.  Louis,  after 
due  consideration  and  consultation  with  him 
and  Judge  Treat  of  the  District  Ck>urt.  I  an- 
nounced certain  propositions  as  the  foundations 
on  which  the  decrees  should  be  rendered. 
These  were  afterwards  entered  in  the  various 
circuits  to  which  the  cases  properly  belonged 
and,- 1  believe,  in  strict  accordance  with  the 
principles  thus  announced. 

I  am  still  of  opinion  that  those  principles  are     ^^m 
sound,  and  I  repeat  them  here  as  the  reasons  of     ^^^ 
my  dissent  from  the  Judgment  of  the  court  now 
pronounced  in  these  cases. 

They  met  the  approval  of  Ju^  McOrary 
when  mey  were  submitted  to  hit  consideration. 
They  were  filed  in  the  court  in  the  following 
language: 

'u7T  am  of  opinion  that  what  is  known  as 
the  express  business  is  a  branch  of  the  carrying 
trade  that  has,  by  the  necessities  of  commerce 
and  the  usages  of  those  engaged  in  transporta- 
tion, become  known  and  recognised. 

"That,  while  it  is  not  poatible  to  give  a  defi- 
nition in  terms  which  will  embrace  all  classes 
of  articles  usually  so  carried,  and  to  define  it 
with  a  precision  of  words  of  exclusion,  the  gen- 
eral character  of  the  business  is  suffldentiy 
known  and  recognized  as  to  require  the  court 
to  take  notice  of  it  as  distinct  from  the  trans- 
portation of  the  large  mass  of  freight  usually 
carried  on  steamboat  and  railroads. 
[  *'That  the  object  of  this  express  business  is 
CO  carry  small  and  valuable  packages  rapidlv, 
in  such  a  manner  as  not  to  subject  them  to  tne 
danger  of  loss  and  damage,  wmch,  to  a  neater 
or  teas  degree,  attends  the  transportanon  of 
heavy  or  bull^  articles  of  commerce,  as  grain, 
fiour,  iron,  ordinary  merchandise  and  the  like. 

"3.  It  has  become  kw  and  usage,  and  is  one 
of  the  necessities  of  this  business,  that  these 
packages  should  be  in  the  immediate  charge  of 
an  agent  or  messenger  of  the  person  or  com- 
pany engaged  in  it,  and  to  refuse  permission  to 
this  agent  to  accompany  these  packages  on 
steamboats  or  railroaos  on  which  they  are  car- 
ried, and  to  deny  them  the  ri^ht  to  the  control 
of  them  while  so  carried,  ia  destructive  of  the 
business  and  of  the  rights  which  the  public 
have  to  the  use  of  the  railroads  in  this  dass  of 
transportation. 

"8. 1  am  of  the  ophdon  that  when  express  mat- 
ter ia  BO  confided  to  the  charge  of  an  agent  or 
messenger,  the  reilroad  company  is  no  longer 
liable  to  all  the  obligations  of  a  common  carrier; 
but  that  when  loss  or  injury  occurs,  the  liability 
depends  upon  the  exerdse  of  due  care,  skill  and 
diligenoe  on  the  pait  of  the  railroad  company. 

"4.  That,  under  these  circumstances,  there  [81] 
does  not  exist  on  the  part  of  the  railroad  com- 
pany the  right  toopen  and  inspect  all  packagea 
BO  carried,  espedaUy  when  th^  have  been  duly 
dosed  or  sealed  up  by  their.ownen  or  by  the 
express  carrier. 


1-84 


SUFBBMB  COUBT  OF  THB  UbTTED  StATSB. 


Oct.  Tbbm. 


[«61 


which,  under  this  division,  have  been  set  apart 
for  its  special  use.  No  one  of  these  companies 
has  ever  int^erod  with  the  other,  and  each  has 
worked  its  allotted  territory .alwayseztendingits 
lines  in  the  agreed  directions  as  circumstances 
would  permit.  At  the  beginning  of  the  late  civil 
war  the  Adams  Company  gave  units  territory  in 
the  Southern  States  to  the  Southern  Ck)mpany, 
vid  since  then  the  Adams  and  the  Southern  have 
occupied,  under  arrangements  between  them- 
seives,  that  part  of  the  ground  originally  as- 
signed to  the  Adams  alone.  In  this  way  these 
tluee  or  four  important  and  influential  compa- 
nies were  able  substantially  to  control.from  1854 
ontil  about  the  time  of  the  bringing  of  these 
suits,  all  the  railway  express  buidness  in  the 
United  States,  except  upon  the  Pacific  roads  and 
in  certain  comparatively  limited  localities.  In 
fact,  as  is  stated  in  theargument  for  the  express 
companies,  the  Adams  was  occupying  when 
these  suits  were  brought,  156  railroads,  with  a 
mflsge  of  21,210  miles;  the  American  200  roads 
with  a  milaffe  of  28,000  miles,  and  the  South- 
em  95  roa^u,  with  a  milage  of  10,000  miles. 
Through  their  business  arrangements  with  each 
other,  and  with  other  connecting  lines,  they 
have  been  able  for  a  long  time  to  receive  and 
contract  for  the  delivery  of  any  package  com- 
mitted to  their  char^  at  almost  any  place  of  im- 
portance in  the  United  States  and  in  Canada, 
and  even  at  some  places  in  Europe  and  the  West 
Indies.  They  have  invested  millions  of  dollars 
*n  their  business,  and  have  secured  public  con- 
fidence to  such  a  decree  that  th^  are  trusted 
unhesitatinglv  bv  alT  who  need  their  services. 
The  good  wiU  of  their  business  is  of  very  fi:reat 
Talue,  if  they  can  keep  their  present  facilities 
for  transportation.  The  longer  their  lines  and 
the  more  favorable  their  connections,  the  greater 
will  be  their  own  profits  and  the  better  their 
means  of  serving  the  public.  In  making  their 
investments  and  in  extending  their  business 
tiiey  have  undoubtecUv  relied  on  securing  and 
keeping  favorable  raifroad  transportation,  and 
in  this  they  were  encouraged  by  the  apparent 
willinniess  of  railroad  companies  to  accommo- 
date them;  but  the  fact  still  remains  that  they 
have  never  been  allowed  to  do  business  on  any 
road  except  under  a  special  contract,  and  that 
as  a  rule  only  one  express  company  has  been 
admitted  on  a  road  at  tne  same  tune. 

The  territory  traversed  by  the  railroads  in- 
volved in  the  present  suits  is  part  of  that  allotted 
in  the  division  betwe^  the  express  companies 
to  the  Adams  and  Southern  Companies,  and  In 
due  time  after  the  roads  were  buUt  these  com- 
panies contracted  with  the  railroad  companies 
for  the  privileges  of  an  express  business.  The 
contracts  were  all  in  writing,  in  wUch  the 
rights  of  the  respective  parties  were  dearly  de- 
fined, and  there  Is  now  no  dispute  about  what 
they  were.  Each  contract  contained  a  provis- 
ion for  its  termination  by  either  party  on  no- 
tice. That  notice  has  been  given  In  all  the  cases 
by  the  railroad  companies,  and  the  express  com- 
panies now  sue  for  relief.  Clearly  this  cannot 
be  afforded  by  keeping  the  contracts  in  force, 
for  both  parties  have  agreed  that  they  may  be 
terminated  at  anv  thne  by  either  party  on  no- 
tice; norby  making  new  contracts,  because  that 
is  not  within  the  scope  of  Judicial  power. 

The  exact  question  then  is,  whether  these  Ik- 
press  Companies  can  now  demand  as  a  right 
802 


what  they  have  heretofore  had  only  as  by  per- 
mission. That  depends  as  is  conceded*  on 
whether  all  railroad  companies  are  now  by  law 
charged  with  the  duty  oz  carrying  all  express 
companies  In  the  way  that  express  carriers  when 
taken  are  usually  curled.  Just  as  they  are  with 
the  duty  of  carrying  all  passengers  and  freighta 
when  offered  in  the  way  that  passengers  and 
freight  are  carried.  The  contracts  which  these 
companies  once  had  are  now  out  of  the  way, 
and  the  companies  at  this  time  possess  no  other 
rights  than  such  as  belong  to  any  other  com- 
pany or  person  wishing  to  do  an  express  busi- 
ness upon  these  roads.  If  they  are  entitled  to 
the  relief  they  ask  it  is  because  it  is  the  duty 
of  the  railroad  companies  to  furnish  express  fa- 
cilities to  all  alike  who  demand  them. 

The  constitutions  and  the  laws  of  the  States  In 
which  the  roads  are  situated  place  the  compa- 
nies that  own  and  oi)erate  them  on  the  footmx 
of  common  carriers,  but  there  Is  nothing  whi^ 
in  positive  terms  requires  a  railroad  company 
to  carry-iUl  express  companies  in  the  way  that 
under  some  circumstances  they  may  lie  able 
without  inconvenience  to  carry  one  oompanj. 
In  Eansas,theMissouri,Eansas&Texas  Compa- 
ny must  furnish  sufficient  accommodations  for 
the  transportation  of  all  such  express  frdfffat  aa 
may  be  offered,  and  in  each  of  the  States  of  Mla- 
somi,  Arkansas  and  Kansas  railroad  companies 
are  probably  prohibited  from  making  unreason- 
able discriminations  in  their  business  as  car- 
riers, but  this  is  alL 

'(%  Such  being  the  case,  the  right  of  the  Exproas 
Companies  to  a  decree  depends  upon  thdr  show- 
ing tne  existence  of  a  usage,  having  tiie  force 
of  law  in  the  express  business,  whicn  reqt^va 
railroad  companies  to  carry  all  express  oom- 
panies  on  their  passenger  trains  as  express  ear- 
ners are  usually  carried.  It  is  not  enough  to 
establish  a  usaee  to  carrv  some  express  coni- 
pany,  or  to  furnish  the  public  in  some  way  with 
the  advantages  of  an  express  business  over  the 
road.  The  question  is  not  whether  these  rafl- 
road  companies  must  furnish  the  general  public 
with  reasonable  express  facilities,  but  whether 
they  must  carry  these  partif^ular  express  carriers 
for  the  purpose  of  enablicg  them  to  do  an  ex- 
press business  over  the  lines. 

In  all  these  voluminous  records  there  is  not 
a  syllable  of  evidence  to  show  a  usage  for  the 
carriage  of  express  companies  on  the  passenger 
trains  of  railroads,  unless  specially  contracted 
for.  While  it  has  uniformly  been  the  habit  of 
railroad  companies  to  arrange,  at  the  earliest 
practicable  moment,  to  take  one  express  com- 
pany on  some  or  all  thehr  passenger  trains,  or 
to  provide  some  other  way  of  doing  an  expreaa 
business  on  their  lines,  it  has  never  been  tlie 
practice  to  grant  such  a  privilege  to  more  than 
one  company  at  the  same  time,  unless  a  statute 
or  some  special  circumstances  made  it  neoea- 
sary  or  desirable.  The  Express  Companiea 
that  bring  these  suits  are  cerUdnly  in  no  sito- 
ation  to  claim  a  usage  in  tiieir  favor  on  these 
particular  roads,  because  their  entry  was  ori^ 
nallv  under  special  contracts;  and  no  other  com- 
panies have  ever  been  admitted  except  by  agree- 
ment By  the  terms  of  their  contracts  ther 
affreed  that  all  their  contract  richts  on  the  nmak 
should  be  terminated  at  the  will  of  the  BaUnMid 
Company.  Thev  were  willing  to  begin  and  to 
expimd  their  business  upon  thb  understanding; 
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wlmn  both  railroad  oompaDlet  and  the  express 
BCQ  are  intended  to  serve.  If  other  courts 
sboold  follow  ours  in  this  doctrine,  the  evils  to 
CDsoe  wOl  call  for  other  relief. 

It  is  in  view  of  amelioration  of  these  great 
cvik  diat,  in  dissenting  here,  I  announce  the 
priDcMes  which  I  earnestly  believe  aught  to 
cootrcM  the  actions  and  the  n^^ts  of  thrae  two 
great  public  services. 

Field,  «/l— lagree  with  Mr.  Justice  Killer 

k  the  positions  he  has  stated,  although  in  the 

cases  just  decided  I  think  the  decrees  of  the 

eoorta  below  require  modification  in   sev^al 

particnlara;  they  go  too  far.    But  I  am  clear 

that  railnMid  companies  are  bound,  as  common 

carriers,  to  accommodate  the  public  in  the 

tnosportation  of  soods  according  to  its  neces^ 

■dea,  and  throujfn  the  instrumentalities  or  in 

the  mode  best  adapted  to  promote  its  conven* 

leBoe.    Among  these  instrumentalities  express 

cnnpanics,  by  the  mode  in  which  their  buaness 

ii  oaDduded,  are  the  most  important  and  useful. 
Dnwoofiy.   Test: 

James  fl.  M oKenoey,  Qerk,  8ur.  Court,  U.  B. 


On  April  P,  1886, 

Mr,  CkUf  JuttUe  Waite  announced  the 
following  order: 

la  pnisoance  of  a  stipulation  of  counsel  for 
iht  respective  parties,  filed  in  these  cases,  it  is 
svderea  bj  the  court  that  the  decrees  entered 
fey  this  court  in  these  cases  be  and  they  are 
hacbj  amended,  by  adding  thereto  the  follow- 


^ 


is  further  ordered  that  said  xisversai  shall 
bs  withoot  prejudice  to  the  proceeomg  already 
had  in  adjusting  the  accounts  between   the 
parties  of  the  business  done  while  the  inlunc- 
lioB  therein  granted  by  that  court  was  in  force, 
feel  noc  to  fix  any  particular  standard  of  com- 
in  re^^  of  the  transactions  in  ques- 
and  jHt)ceed  with  the  adjusting  of  such 
and  to  make  proper  orders  for  the 
■pmd/  adjusting  of  the  same,  to  the  end  that 
jBA  coppensation  may  be  made  to  the  defend- 
ant bdow  on  dismissing  said  bill  for  services 
performed  pending  the  suit;  and  to  that  end 
the  master  heretofore  appointed  therein,  or 
Mch  other  master  as  the  court  may  appoint  in 
his  place,  may  consider  all  the  proofs  relevant 
thoeto  heretofore  taken  ilk  ;he  cause,  whether 
before  or  since  a  final  hearing,  and  such  other 
proofs  as  may  be  adduced  relating  to  the  ex- 
and  value  of  the  service  rendered  by  tiie 
,  below  for  the  complainant,  and  the 
nMde  on  account  thereof,  and  relat- 
xc  to  sodi  other  matters  necessary  to  be  in- 
qfwed  into  in  order  to  adjust  said  accounts  be- 
the  various  parties,  to  the  end  that  a 
final  decree  may  be  entered  in  accord- 
wtth  the  opinion  of  this  court 


McKsnaej,  Oarl^  Sup.  Ooort,  o.  B. 


JOHNSON  HAGOOD,  Comptroller-General 
of  the  Statb  of  South  Carolina;  R  S. 
PORCHER,  County  Treasurer  of  Ocpnbb 
County;  and  SAMUEL  E.  MOORE, 
County  Treasurer  of  Andbbson  Countt» 
AppU., 

JOHN  P.  SOUTHERN  Aim  JAMES  P.  LOW, 
Assignees  of  the  Blub  Ridob  Railwat 
Company  in  South  Cabolina  a  Bankrupt 
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JOHNSON  HAGOOD,  ComptroUer-General 
of  the  Statb  of  South  Cabolina;  S.  L. 
LEAPHART,  Treasurer  of  the  Statb  of 
South  Cabolina;  P.  C.  GAILLARD, 
County  Treasurer  of  Chablbston  County; 
W.  H.  GIBBES,  County  Treasurer  of 
RiOHLAND  County;  H.  F.  ALEXANDER, 
County  Treasurer  of  Oconbb  County;  and 
WILLIAM  McGUKIN,  County  Treasurer 
of  Andbbson  County,  AppU,^ 

AMOS  D.  WILLLUiS. 

(See  8.  0.  fieporter*B  ed.  fiS-TL) 

Oonsiitutumal  law — state  itattUei-^-^aniracU  be- 
tteeen  State  and  railroad  eompany-^paymeni 
cf  taxee  in  itate  torip^-action  agaimt  etate 
offiur^—StaU  a$  a  party, 

L  The  Taxes  of  the  Blue  Ridge  Railroad  Oompanj 
are  not  payable  in  the  revenue  bondscrip^lsBued  by 
the  State  of  South  Oarolina  in  exchange  for  the 
bonds  of  the  Oompany  guarantied  by  the  State. 

2.  The  bolder  of  the  revenue  bond  scrip,  issued 
under  the  Act  of  the  Legislature  of  South  Carolina 
of  March  2, 1872,  has  no  legal  right  to  have  such 
scrip  received  for  taxes  umess  be  owes  taxee  for 
which  it  Is  receivable.  l%ere  is  no  breach  of  con- 
tract until  a  tender  for  taxes  due  from  the  holder 
has  been  refused. 

8.  Wbere  a  State  Is  not  only  the  real  par^  to  the 
controv^n^.buttbe  real  party  agalnm  which  re- 
lief Is  sought,  the  nomlnaidefendants  being  its  of- 
ficers and  agents  without  any  personal  interest  in 
the  subject  matter,  the  suit  is  substantially  within 
the  pronibition  of  the  Eleventh  Amendment. 

4.  There  Is  a  clear  distinction  between  actions  to 
compel  the  ofllcers  of  a  State  by  affirmative  action 
u>  perform  an  obligation  which  oelongs  to  the  State 
in  its  political  capacity,  and  actions  against  defend- 
ants, who,  while  claiming  to  act  as  officers  of  the 
State,  violate  and  invade  the  personal  and  property 
rights  of  the  plaintifb  under  color  of  authority 
which  is  unconstitutional  and  void. 

[Nos.  108,  109.] 
Argued  Jan.  If,  IS,  1886.  Decided  Mar.  i,  1886. 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  South 
Carolina. 
The  facts  appear  in  the 

Statement  of  the  case  hj  Mr.  Juetice  Mat* 
thews: 

These  two  cases  were  heard  together  in  the 
circuit  court  upon  the  same  testimony,  and  the 
same  decree  passed  in  each.  The  facts,  com- 
mon to  both,  are  as  follows: 

Bj  an  Act  of  the  General  AssembW  of  South 
Carolina,  passed  September  15,  ISA,  entitled 
"An  Act  to  Authorize  Additional  Aid  to  the 
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Blue  Ridge  Railroad  Company  in  South  Oaro- 
lina,"  the  State,  by  a  goaranty  indorsed  there- 
on, pledged  its  faith  and  funos  to  the  payment 
of  the  principal  and  interest  of  bonds  to  be  is- 
sued by  the  raihxxul  company,  to  the  amount 
of  $4,000,000.  The  bonds  authorized  by  the 
Act,  with  the  guaranty  indorsed,  weivdn  fkct 
issued. 

On  March  2, 1872,  an  Act  of  the  (General  As- 
sembly of  South  Cuolina  was  passed,  entitled 
"An  Act  to  Relieve  the  State  of  South  CaroUna 
of  all  Liability  for  its  Guaranty  of  the  Bonds  of 
the  Blue  Ridge  Railroad  Company  by  providinff 
for  the  securing  and  destruction  of  the  same. 

The  preamble  to  this  Act  recites  the  issue  of 
the  bonds,  the  fact  of  the  guaranty  indorsed, 
the  liability  of  the  State  on  account  thereof, 
and  the  desire  of  the  State  to  withdraw  them 
and  thus  relieve  itself.  It  then  proceeds  to  re- 
Guire  that  aU  such  bonds  then  held  by  the 
[54]  nnancial  agent  of  the  State,  as  security  for  ad- 
vances of  money  made  to  the  Railroad  Com- 
pany by  the  State,  shall  be  delivered  up  and 
canceled,  releasing  the  Railroad  Company  from 
all  liability  on  account  of  such  advances. 

It  then  provides  that,  upon  the  surrender  by 
the  Company  to  the  State  of  the  balance  of  the 
issue  of  $4,000,000  of  said  bonds,  issued  and 
guarantied  as  aforesaid,  the  state  treasurer 
should  issue  in  lieu  thereof,  to  the  amount  of 
$1,800,000,  certificates  of  hidebtedness,  styled 
revenue  bond  scrip,  expressing  that  Uie  sum 
mentioned  therein  Is  due  by  the  State  of  South 
Carolina  to  bearer  and  Uiat  the  same  will  be  re- 
ceived in  payment  of  taxes  and  all  other  dues 
to  the  State,  except  special  tax  levied  to  pay 
interest  on  the  public  debt  The  Act  also  pro- 
vides as  follows:  ^ 

"Sec  4.  That  the  faith  and  funds  of  the 
State  are  hereby  pledged  for  the  ultimate  re- 
demption of  said  revenue  bond  scrip,  and  Uie 
county  treasurers  are  hereby  required  to  receive 
the  same  in  payment  of  all  taxes  levied  by  the 
State,  exc^t  in  payment  of  special  tax  levied 
to  pay  interest  on  the  public  debt;  and  the  state 
treasurer  and  all  other  public  officers  are  hereby 
required  to  reoetve  the  same  in  payment  of  all 
dues  to  the  State;  and  still  further  to  provide 
for  the  redemption  of  said  revenue  bona  scrip, 
an  annual  tax  of  three  mills  on  the  dollar,  m 
addition  to  all  other  taxes,  on  the  assessed  vidue 
of  all  taxable  property  in  the  State,  is  hereby 
levied,  to  be  collected  in  the  same  manner  and 
at  the  same  time  as  may  be  provided  by  law  for 
the  levy  and  collection  of  the  regular  annual 
taxes  of  the  State;  and  the  state  treasurer  is 
hereby  required  to  retire,  at  the  end  of  each 
year  from  their  date,  one  fourth  of  the  amount 
of  the  treasury  scrip  hereby  authorial  to  be  is- 
sued, onto  aU  of  it  shall  be  retired,  and  to  ap- 
ply to  such  purpose  exclusively  the  taxes  hero- 
by  required  to  be  levied. 

'*  Sec  5.  That  if  any  such  revenue  bond  scrip 
is  received  in  the  treaisury  for  the  payment  of 
taxes,  the  treasurer  be  and  he  is  hereby  author- 
ized to  pay  out  such  revenue  bond  scrip  in  satis- 
faction of  any  daim  against  the  treasury,  except 
for  interest  that  may  be  due  on  the  public  debt" 
F55]  The  exchange  oontemplatod  by  this  Act  was 
effected;  private  individuals  holdinfl^  the  guar- 
antied bonds  as  collateral  security  for  loans  of 
money  to  the  Railroad  Company  surrendered 
them  and  accepted,  in  lieu  thereof,  revenue 
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bond  scrip  at  the  lower  rate.  In  this  way,  Amns 
D.  Williams,  the  appellee  in  one  of  these  causes, 
became  and  remains  the  holder  of  $165,000  of 
revenue  bond  scrip,  for  which  he  surroidered 
$417,000  of  guarantied  bonds;  and  Edward  B. 
Wesley  became  the  holder  of  $1,005,000  of 
revenue  bond  scrip,  for  which  he  advanced  in 
cash  $844,925,  with  which  were  redeemed 
62,902,000  of  guarantied  bonds,  also  surren- 
dered to  the  State.  Wesl^  became,  by  leave  of 
court,  a  party  complainant  with  Williams  in 
his  bill,  Defore  final  decree.  Subject  to  the 
lien  of  Wesley  for  the  payment  of  his  cash  ad- 
vance as  above  stated,  the  assignees  in  bank- 
rupt(7  of  the  Blue  Ridge  Railroad  Company, 
who  are  appellees  in  the  other  cause,  claim  to 
own  the  revenue  bond  scrip  held  by  Wesley  as 
collateral  securi^  for  his  advance.  Other  boods 
of  said  Railroad  Company  guarantied  by  the 
State,  by  like  exchanges,  were  surrendered  bj 
other  holders,  who  received  and  hold  corre- 
sponding amounts  of  said  revenue  bond  scrip, 
and  who  have  come  in,  under  the  bill  of  Wil- 
liams, which  was  filed  on  behalf  of  himself  and 
all  others  in  like  interest  choosing  to  do  so,  and 
have  proved  their  claims  before  a  master,  ao 
that  the  whole  issue  of  $4,000,000  of  said  booda, 
except  about  $4,000  thereof,  are  shown  to  have 
been  surrendered  to  the  State  and  canceled,  oo 
the  faiih  of  said  revenue  bond  scrip. 

After  the  consummation  of  these  transac- 
tions, the  Legishiture  of  the  State  of  Sooth 
Carolina,  by  an  Act  passed  March  18,  1872, 
abolished  the  oflSce  of  state  auditor,  and  vested 
his  powers  in  the  comptroller-seneral;  and  by 
an  Act  approved  October  22, 1§73,  repiealed  tM 
fourth  section  of  the  Act  of  March  2,  1872. 
providing  for  an  annual  tax  of  three  miUa  on 
Uie  dollu*  for  the  redemption  of  the  revenue 
bond  scrip,  and  also  forbade  the  comptroller  to 
levy  any  tax  for  any  purpose  whatever,  unless 
expressly  thereafter  autnorized  to  do  ao  by- 
statute. 

On  December  22, 1878,  it  also  passed  an  Act 
forbidding  any  state  or  oountv  officer  to  accept 
payment  of  taxes  in  revenue  Dond  scrip. 

In  a  simUar  case  between  the  same  partioa,  in 
which  the  complainant's  biU  was  ajtomiased 
without  preiudice,  and  reported  as  Wmiatms  ▼. 
ffaoood,  98 17.  S.  72  (Bk.  25,  L.  ed.  51],  It  was 
said  by  this  court: 

*'This  legisladon  was  manifesdy  incoiifliat> 
ent  with  the  undertakingof  the  State expreaaed 
in  the  Act  of  March  2, 1872,  and  in  the  rerenue 
bond  scrip  issued  thereunder;  and  its  coikBtitQ- 
tionality  and  obligatory  force  would  be  a  Ie^ti> 
mate  subject  for  consiaeration  if  the  complain- 
ant  had  placed  himself  in  a  position  to  invoke 
our  Judgment  But  he  has  not  Hla  bin  does 
not  aver  that  he  has  been  injured  or  wfll  be  in- 
jured by  this  leyrislation,or  by  any  act  or  neglect 
of  the  comptroller-general  or  the  county  treas- 
urer.  It  does  not  aver  that  the  comptroller- 
general  has  neglected  or  refused  to  perform 
every  duty  imposed  upon  him  by  the  statute 
under  which  the  revenue  bond  scrip  was  h 
nor  evmi  that  he  threatens  such  neglect 

f  usaL    It  does  not  aver  that  the  county        

urer  has  refused  or  even  threatened  to  reftia* 
receiving  the  complainant's  scrip  or  any  acrip. 
in  payment  of  taxes  or  dues  to  the  State,  other 
than  taxes  levied  to  pay  the  interest  on  the 
state  debt    It  does  not  aver  any  demand  froi^ 
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fte  lUte  treasarr  or  any  tender  to  the  county 
treasmer.  Its  oblect  is  plainly  to  obtain  from 
this  oomt  a  declaration  that  the  legislatiTe 
Acts  ot  October  22  and  December  22, 1878.  are 
vscoostitational,  because  impairing  the  obliga- 
tion of  tie  contract  made  by  the  Act  of  1872. 
and  the  certificates  thereby  authorized  and 
tbereimder  issued,  and  this  without  a^y  aver- 
nent  that  the  complainant  will  be  injured  by 
tkem.  The  qoestioo  presented  to  the  court  Is, 
therefore,  mmly  an  abstract  one,  such  an  one 
as  BO  court  can  be  called  upon  to  decide;  and 
tht  bin  shows  no  equity  in  the  complainant 
Heeoe,  it  was  properly  dismissed  in  the  court  be 
low  and  it  must  be  dwnisHed  here,  but  without 
pRiudloe  to  the  complainant's  right  to  bring 
and  prosecute  another  suit  when  m  shall  be  in 
a  ooodidon  to  exhibit  an  equity  in  himself." 

To  supply  the  omissions  of  his  former  bill,  it 
ii  aDeged  by  the  complainant  in  the  present 
ooe  that  in  April,  1879,  he  tendered  the  said 
certiflcatesof  indebtedness,  amounting  to  about 
1168,000,  to  the  treasurer  of  the  State  of  South 
Carolina  and  demanded  payment  thereof,  which 
« :ss  refused;  and  that  tb«reupon,  having  ad- 
▼ised  the  defendant  Hacood,  the  Comptroller- 
Oeoend  of  the  State,  ox  this  refusal  of  pay- 
Bent  by  the  State  treasurer,  he  requested  the 
Comptrofler-Qeneral  "from  time  to  time,  to 
prepare  and  trannnit  to  the  scTeral  county  au- 
ditnrs  all  such  forms  and  instructions  as  he 
Might  deem  necessary  for  collection ,  in  the  same 
Banner  and  at  the  same  time  as  had  been  pro- 
vided by  law  for  the  levy  and  collection  of  the 
flSgular  annual  taxes  of  the  State  for  the  cur- 
SBift  tecal  year,  the  taxes  provided  to  be  levied 
bj^the  fourth  section  of  the  aforesaid  Act  of 
tbs  Genecml  Assembly  for  the  redemption  of 
said  scrip,  which  daas  of  duties,  your  orator 
avera^were  duties  imposed  upon  the  Oomptrol- 
hr-Oeaeral  by  the  siUd  Act  of  March  2, 1872;" 
hot  that  the  said  ComptroUer-Qeneral  has  ne- 
glectad  and  refused  to  comply  with  said  re- 


It  is  also  alleged  in  the  bill  that  the  revenue 
tend  Krip.  prior  to  the  passage  of  the  Acts  of 
the  Lsgialatnre  complained  of,  had  a  market 
valae  equal  to  70  per  cent  of  its  face  value,  ac- 
ffwdfng  to  whidi  the  complainant  could  dis- 
pose Off  the  same  to  parties  desirinff  to  use  the 
■Hs*  In  pmoent  of  taxes  levied  by  the  State 
«f  Sooth  Carcdina,  and  that  the  complainant 
disposed  of  a  quantity  of  said  scrip,  on  a 
~  sale  that  it  could  be  so  used  m  pay- 
of  taxes;  but  that  the  county  treasurers 
«f  tke  different  counties  of  the  State,  among 
m\t  n  ci  the  Counties  of  Charleston,  Oconee, 
Anrfrrsnn  and  Richland,  have  refused  and  con- 
ftamaSh'  refuse  to  receive  the  said  revenue  bond 
scrip  m  payment  of  taxes;  and  that  thereby 
Ike  said  revenue  bond  scrip  has  ceased  to  have 
WT  Marfrfff  vatoe. 

u  is  not  averred,  however,  in  the  biU  that 
^Ikar  of  the  ooaHMainants,  Williams  or  Wes- 
ky«  kad  ever  tendered  reventie  bond  scrip  in 
pay  lent  of  taxes  doe  from  either  of  them;  but 

Ike  bm  filed  by  Southern  and  Low,  as  as- 
ses In  bankruptcy  of  the  Blue  Ridge  RaO- 
Coiwpany,  an  averment  of  that  character 


.  bm  It  is  aUeffed  that  the  Blue  Ridge 

Company  Is  indebted  to  theStateof 

Carolina  for  taxes  on  its  proper^  for  the 
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year  1872  in  the  sum  of  110,845.88,  none  of 
said  taxes  being  special  taxes  levied  to  pay  the 
interest  on  the  public  debt,  of  which  |7,541.2*i 
was  payable  to  the  treasurer  of  Oconee  Coun- 
ty, and  $8,804.11  to  the  treasurer  of  Anderson 
County,  to  each  of  whom  tenders  had  been 
duly  made  of  said  revenue  bond  scrip  by  said 
Rauroad  Company  in  payment  of  said  taxes, 
but  the  same  were  refused. 

The  prayer  of  the  bill  in  the  case  of  Williams 
is  "  that  the  Act  of  the  Legislature  of  iSbe  State 
of  South  Carolina  of  the  Su  March,  1872,  may 
be  decreed  a  contract  binding  the  State  of 
South  Carolina  and  affecting  the  said  State  with 
an  obligation  to  do  and  penorm,  or  cause  to  be 
done  and  performed,  the  several  matters  and 
things  therein  stipulated  and  set  forth  to  be 
done  and  performed  by  the  said  State,  through 
its  officers  and  agents;  particularly  so  much  of 
the  said  Act  as  provides  for  the  levy  of  a  tax  to 
retire  the  said  oerdficates  of  indebtedness,  and 
to  receive  the  same  in  payment  of  taxes  and 
other  dues  to  the  State,  except  the  tax  levied  to 
pay  interest  on  the  public  debt;  that  the  several 
parties  holdinr  or  claiming  to  hold  the  said 
treasury  certificates  of  in^btedness,  bonajide 
and  for  value,  may  be  called  in  and  admitted  to 
prove  the  same  bdore  a  proper  person  to  be  ap- 
pointed for  that  purpose;  that  the  whole  amount 
of  such  treasury  certificates  of  indebtedness 
may  be  ascertained;  that  the  repeal  of  the  pro- 
visions of  the  said  Act  of  the  2d  of  March, 
1872,  by  the  Legislature  may  be  declared  un- 
constitutional, null  and  void,  because  such  re- 
peal impairs  the  obligation  of  the  contract  be- 
tween the  State  of  South  Carolina  and  your 
orator,  and  all  other  parties  who  are  bona  fide 
holdeon  of  such  treasury  certificates  of  indebt- 
edness; that  for  the  purpose  of  defending  itself 
in  such  manner  as  it  may  be  advised  to  be  prop- 
er, tiie  State  may  be  allowed,  upon  the  appli- 
cation of  its  attorney-general  in  its  behalf,  to  be 
made  a  piuty  to  these  proceedings;  that,  upon 
the  ascertainment  of  the  amount  of  the  treasury 
certificates  of  indebtedness,  proper  process  may 
be  decreed  against  the  state  treasurer  to  per- 
form the  duties  enjoined  upon  him  by  the 
fourth  section  of  theAct  of  March  2, 1872;  that 
is  to  s%y,  to  redeem  the  aforesaid  treasury  cer- 
tificates of  indebtedness,  otherwise  callea  rev- 
enue bond  scrip,  tendered  by  your  orator  to 
the  said  state  treasurer;  and  that  he  may  be  re- 
quired to  receive  the  same  in  payment  of  all 
dues  to  the  State,  except  interest  on  the  public 
debt;  and  that  proper  process  may  be  issued 
against  the  ComptroUer-Qeneral,  requhring  him 
to  perform  the  duties  enjoined  upon  him  under 
ana  pursuant  to  the  different  sections  of  said 
Act  of  March  2,  1872;  and  for  that  purpose 
that  he  from  time  to  time  be  decreed  to  prepare 
and  transmit  to  the  several  county  auditors  all 
such  forms  and  instructions  as  may  be  proper 
and  lawful  for  levying  and  collecting,  or  eitto, 
intiiesame  manner  and  at  the  same  time  as  has 
been  provided  by  law  for  the  levy  and  colleo- 
tion  m  the  regular  aimual  taxes  of  the  State  for 
the  current  fiscal  year,  the  taxes  levied  by  the 
fourth  section  of  the  aforesaid  Act  of  the  Gen- 
eral Assembly  for  the  redemption  of  said  scrip; 
that  the  county  treasurers  of  the  said  State  be 
required  to  reoeive  such  treasury  certificatesof 
indebtedness  as  may  be  estabUshed  as  a  claim 
under  the  contract  created  by  the  said  Act,  in 
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tender  of  taxes  and  dues  to  the  State,  except  in- 
terest on  the  public  debt;  that  in  cases  where 
sach  tender  is  made,  the  county  treasurer  re- 
fusing to  receive  the  same  shall  be  prevented 
by  injunction  from  selling  property  or  other- 
Wise  enforcing  the  payment  of  the  said  tax; 
that  a  mandatory  injunction  may  be  issued  out 
of  this  honoraUe  court,  requiring  the  Comp- 
troUer-Gteneral  to  cease  from  refusing  to  levy 
the  tax  for  retiring  the  said  treasury  certificates 
of  indebtedness,  and  the  county  treasurers  to 
cease  from  refusing  to  receive  the  same  for 
taxes  and  dues  to  the  State,  except  to  pay  the 
interest  on  the  public  debt,  and  for  sudi  other 
and  further  rdief  as  to  Your  Honors  shall  seem 
meet,"  etc. 

The  relief  prayed  for  in  the  bill  of  the  assign- 
ees of  the  Blue  Ridge  Railroad  Company  includ- 
ed also  a  prayer '  'that  the  defendants,  the  county 
treasurers,  may  be  decreed  to  receive  the  said 
revenue  bond  scrip  m  payment  of  the  said  taxes 
due  by  your  orators  to  the  State  of  South  Caro- 
lina; that  on  their  refusal  to  do  so  they  may  be 
enjoined  from  enforcing  the  said  taxes  by  sell- 
ing the  property  of  your  orators,  or  in  any 
omer  manner;  and  that  on  such  refusal  t2Le  lien 
of  said  taxes  on  the  property  of  your  orators 
mav  be  declared  to  be  discharged/' 

The  revenue  bond  scrip  was  of  different  de- 
nominations, vairing  from  $1  tc  $5,000,  and 
was  in  the  form  following: 


reO]       "  $100.00. 


<^00.00. 


No.  91. 
Becenue  Bond  Scrip. 
Thb  State  of  [Palmetto  Tree]  South  Cabo- 

LINA. 

Columbia,  S.  C,  March  — ,  1872. 
Receivable  as  one  hundred  dollars  in  pay- 
ment of  all  taxes  and  dues  to  the  State,  except 
special  tax  levied  to  pay  interest  on  public  debt. 

NILES  G.  PARKER,  State  Treasurer. 
One  hundred  dollars.       One  hundred  dollars. 
[On  each  side  of  scrip:] 
One  hundred  dollars.   Act,  March,  1873." 

In  the  case  of  8UUe,  ex  rd.  etcv.  Bbge,  Comp- 
troUer-OeMToi,  4  S.  0.  186,  the  Supreme  Court 
of  that  State  decided,  April  18. 1878,  that  the 
certificates  of  revenue  bond  scrip  issued  under 
the  Act  of  March  2, 1872,  were  void,  ajs  being 
bills  of  credit  within  the  prohibition  of  the 
Constitution  of  the  United  States;  the  design 
and  intention  to  create  by  means  of  them  a  cu*- 
culating  medium  and  currency  being  inferred 
from  the  whole  scope  of  the  Act,  and  the  form 
and  circumstances  of  the  emission. 

Decrees  were  entered  in  the  two  causes, 
which,  after  reciting  the  findings  of  fact  and 
concluisions  of  law  reached  by  the  circuit  court, 
proceed  as  follows: 

"  It  is  therefore  ordered :  • 

"I.  That  it  be  referred  to  James  E.Hagood, 
Esq.,  clerk  of  this  court,  as  special  master,  to 
take  proof  of  the  claims  of  all  parties  other 
than  Uie  said  Amos  D.  Williams  and  Edward 
B.  Wesley  (whose  claims  are  hereby  adjudged 
as  established),  holding  or  claiming  to  hold  any 
of  said  revenue  bond  scrip,  bona  fide  and  for 
value,  who  may,  on  contributing  pro  rata  to 
the  expense  of  such  reference  and  this  action, 
prove  their  dalms.  And  that  said  special  mas- 
ter do  ascertain  and  report  the  total  outstand- 
ing amount  of  such  treasury  certificates  of  in- 
debtedness. 
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"n.  That  for  thepurpoee of  defending itsell 
the  State  of  South  Carolina  may,  at  its  option 
and  in  sudi  manner  as  it  may  be  advised  to  be 
proper,  be  allowed,  upon  the  application  of  tbe 
attorney-general  of  said  State  on  its  behalf,  to 
be  made  aparty  to  these  proceedings. 

"in.  That  upon  the  ascertainment  of  tlie 
amount  of  said  treasury  certificates  of  indebt- 
edness outstanding,  proper  process  do  iasne 
out  of  and  under  tne  seal  of  this  court  against 
the  state  treasurer  of  the  State  of  South  Carolina 
for  the  time  being,  and  his  successors  in  ofllce, 
compelling  and  requiring  him  and  them  toper- 
form  the  duties  en  joinea  upon  the  incumbent 
of  that  office  by  the  fourth  section  of  the  Act 
of  2d  March.  1872,  to  wit:  to  redeem  the  said 
treasury  certificates  of  indebtedi^ss,  and  com- 
pelling and  requiring  him  and  them  to  receive 
the  same  in  payment  of  all  taxes  and  other 
dues  to  the  State,  except  the  special  tax  levied 
to  pay  interest  on  the  public  debt;  that  proper 
process  do  issue  out  of  and  under  the  seal 
of   this  court  against   the  Comptroller-Cten- 
era!  of  the  State  of  South  Carolina  for  the 
time  beine  and  his  successors  in  office,  com- 
pelling ana  recjuiring  him  and  them  to  perform 
the  duties  en  jomed  upon  that  officer  by  the  dif- 
ferent sections  of  the  Act  of  second  March,  1872, 
and  compelling  and  requiring  him  from  time 
to  time  to  prepare  and  transmit  to  the  several 
county  auoitors  all  such  forms  and  instructioos 
as  may  be  proper  and  lawful  for  levying  and 
collecting,  in  the  same  manner  as  the  annoal 
taxes,  the  taxes  reouired  bv  the  fourth  sectioii 
of  the  Act  of  2d  March,  1872;  and  that  {Hoper 
process  do  issue  out  of  and  under  the  semi  of 
this  court  compelling  and  requiring  the  differw 
ent  countv  treasurers  of  the  State  of  Sooth 
Carolina  for  the  time  being,  and  their  sacces- 
sors  in  office,  to  receive  such  treasury  certifl* 
cates  of  indebtedness  in  payment  of  all  taxes 
due  to  the  State  of  South  Carolina,  except  tbe 
special  tax  levied  to  pay  interest  on  the  public 
debt.    And  in  all  cases  where  a  tender  of  said 
treasury  certificates  of  indebtedness  is  uisde, 
and  the  same  refused,  an  injunction  may  issue 
restraining  the  county  treasurer  so  refusing 
from  s^ing  property,  or  in  any  manner  en- 
forcing  payment  of  said  taxes. 

"lY.  Any  party  to  these  suits  may  apply 
at  the  foot  of  this  decree  for  further  orders  in 
l^e  premises." 


From  these  decrees  the  present  appeals  ha 
been  prosecuted,  and  the  two  causes  have  been 
argued  as  one. 

Mu9r9,    Charles    Rfehardson    TTOims, 

Atty-Qen,  of  South  Carolina,  and  Lero^  J^. 
Touman$,  for  appellants. 

Meessre.  Deimis  HeMahon*  Thomas  &k 
Cavender  and  James  H.  Bion,  for  ap- 
pellees. 

Mr,  Juitiee  Matthews  delivered  the  opin- 
ion of  the  court: 

No  specific  provision  is  made  in  these  decrees 
for  the  redemption  of  the  revenue  bond  scrip  in 
which  the  assignees  of  the  Blue  RideeBsflroad 
Company  claim  an  interest,  nor  anv  oirection  to 
the  treasurers  of  the  counties  in  which  its  taxes 
are  due  to  receive  the  scrip  in  payment  tlfeere^ 
for  fiom  the  Company;  but  the  command  of 

117  L\  S. 


l?». 


Hagood  t.  Southebn . 


5^-71 


the  decrees  Is  brood  enoagh  to  Include  such  re- 
Hcf  in  tbdr  favor.  But  It  is  difScult  to  oon- 
ceire  on  what  theory  of  the  relation  between 
the  Railroad  Company  and  the  State  it  can  be 
maintained.  The  revenue  bond  scrip  was  is- 
floed  bj  the  State  in  exchange  for  the  bonds  of 
:he  Railroad  Company  guarantied  by  the  State, 
wad  in  <^er  Uiat  by  their  surrender  and  can- 
cellation the  State  might  be  relieved  from  its 
habittty  on  that  account  The  State  was  suretv 
for  tlie  Railroad  Company  and  not  debtor  to  it 
and  was  not  liable  to  it,  either  upon  the  guar- 
totr  or  the  certificates  of  indebtedness  issued 
in  fiea  thereof.  Neither  was  available  as  a  de- 
biumI  against  the  State,  except  in  the  hands  of 
a  holder  for  value;  and  neither  constituted  a 
contract  untfl  value  had  thus  passed,  as  a  con- 
rideimtion  for  the  promises  of  the  State.  The 
BiHroad  Companv  is  certainly  not  such  a 
holder,  and  its  asngnees  in  bankruptcy  are  in 
DO  befter  position.  As  between  the  Railroad 
Company  and  the  State,  the  former  is  primarily 
iable  for  any  debt  represented  by  the  revenue 
bond  scrip,  or  for  which  it  Ib  hela  by  others  as 
security,  and  is  bound  to  indemnify  the  State 
agsinst  was  on  account  of  its  suretyship.  To 
authorize  the  Railroad  Company  to  pay  its 
feszes  in  these  certificates  Ib  simply  to  exonerate 
it  from  taxa^n;and  to  compel  payment  of  them 
to  it  is  to  reverse  the  order  of  the  obligation, 
by  compelling  the  surety  not  only  to  become 
principal  debtor  to  strangexv  but  to  convert  its 
4ebtor  into  a  creditor.  i 

No  other  parties  to  these  miits,  including 
tbom  who  have  merely  proved  their  claims  be- 
tee  the  master  under  toe  order  of  reference, 
hate  made  any  tender  of  revenue  bond  scrip 
ii  nayment  of  specific  taxes  due  from  them; 
and.  so  far  as  the  contract  is  that  such  my. 
meat  irmj  be  made,  no  breach  is  shown.  The 
dJKrredit  cast  upon  the  scrip  by  the  general  re- 
foaal  to  aoo^  it  by  the  tax  collectors  of  the 
Stale,  and  the  depreciation  in  value  occasioned 
thereby,  are  not  actionable  injuries.  In  this 
the  case  falls  precisely  within  that  of 
v.  Panmu,  114  U.  S.  825  [ante,  205], 
kMB  not  materially  differ  from  the 
made  on  the  previous  bill  of  Williams, 
•od  decided  hi  WiUianuv.  Hagood,  98 U.  S.  72 
[Bk.  25.  L.  ed.  61].  So  far  as  the  instrument 
apromise  that  it  will  be  received  hi 
It  of  taxes,  it  is  a  contract  with  the 
for  the  time  being,  who  has  taxes  to 
pay:  and  although  such  a  stipuhition,  faithful- 
7  executed,  would  give  commercial  value  to 
tte  paper,  in  whosesoever  hands  it  may  hap- 
to  be,  it  cannot  be  said  as  a  matter  of  law 
file  contract  is  broken,  until  it  has  been 
~  for  taxes  due  from  a  holder  and  been 
Efeor  that  the  l^al  right  of  the  holder 
h  fItfcBteDed,  unless  he  is  in  asituation  to  make 
a  fauwju  tender  for  that  purpose.  He  has  no 
IqesI  rtelit  to  have  this  scrip  received  for  taxes 
■  be  owes  taxes  for  which  it  is  receivable; 
iB  order  that  it  may  be  used  for  the  pay- 
a  of  the  taxes  of  another,  he  must  transfer 
fc  to  the  new  bolder,  and  that  would  devest 
hteadf  of  aU  right  to  enforce  a  contract  to 
^*%ich  be  ii  no  loo^ser  a  party  and  in  which  he 
mm  eeaaed  to  have  a  legal  interest 
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entitled  to  so  much  of  the  relief  prayed  for  as 
in  effect  would  operate  to  compel  the  Comp- 
troUer-Qeneral  of  the  State  to  execute  in  their 
favor  the  provisions  of  the  Act  of  March  2, 
1872,  relating  to  the  levy,  collection  and  appli- 
cation of  the  tax  pledged  bv  the  fourth  section 
of  that  Act  to  the  redemption  of  the  revenue 
bond  scrip.  The  ground  on  which  that  relief 
Ib  based  of  course  is  that  the  Act  of  March  2, 
1872,  must  still  be  regarded  as  subsisting,  not- 
withstanding the  sulSequent  formal  rep^  bv 
the  Legislature,  which  must  be  treated  as  null 
and  v<nd,  because  it  impairs  and  destroys  the 
oblivion  of  the  contract  between  the  holders 
of  tnese  certificates  of  indebtedness  and  the 
State  of  South  Carolina.  Treating  the  repeal- 
ing Acts,  then,  as  of  no  force,  the  inference  is 
drawn  that  the  duty  of  the  officers  of  the  State 
remains  as  declared  and  defined  by  the  Act  of 
March  2, 1872;  and  its  performance  may  be  en- 
forced by  Judicial  process  in  behalf  of  every- 
one bavin  IT  a  legal  interest  in  the  subject. 

It  is  to  be  borne  in  mind,  however,  that  the 
State  of  South  Carolina  denies  the  existence 
and  validity  of  the  alle«xi  contract  It  asserts 
that  the  revenue  bond  scrip  was  issued  in 
violation  of  the  Constitution  of  the  State, 
which  provides.  Art.  IX.,  sec.  7,  that  public 
debts  may  be  contracted  for  the  purpose  of  de- 
fraying extraordinary  expenditures;  sec.  10, 
that  no  scrip,  certificate  or  other  evidence  of 
state  indebtedness  shall  be  issued,  except  for 
the  redemption  of  stock,  bonds  or  other  evi- 
dences of  indebtedness  previouslv  issued;  and 
sec.  14,  that  any  debt  contracted  by  the  State 
sh^  be  by  loan  on  state  bonds,  of  amounts  not 
less  than  $50eadi,  on  interest,  payable  within 
twenty  years  after  the  final  pasaitge  of  the  law 
authorizing  such  debts.    It  asserts  that  the 

Siaranty  by  theState  of  the  original  bonds  of  the 
lue  Ridge  Raflroad  Company  was  illegal  and 
void,  beoiuse  made  in  violation  of  expre$is 
statutory  conditions  which,  it  alleges,  were 
never  repealed,  as  was  claimed  by  the  hold- 
ers of  them:  and  that,  consequentiy,  the 
revenue  bond  scrip  was  without  considera- 
tion, which,  appearing  on  the  face  of  the  law 
itself,  deprivea  tiie  certificates  of  all  validity 
in  whatever  hands  they  might  be  found.  It 
further  asserts  that  the  revenue  bond  scrip  in 
question  is  void,  as  being  in  violation  of  that 
provision  of  the  Constitution  of  the  United 
States  (art  I.,  sec.  10.)  which  declares  that  no 
State  shall  emit  biUs  of  credit,  contending  that 
these  certificates,  on  the  face  of  the  instrument 
and  of  the  law  creating  it,  appear  manifestiy 
designed  to  circulate  as  money  m  the  ordinary 
transactions  of  business. 

It  thus  appears  that  a  distinct  issue  is  made 
by  the  State  of  South  Carolina  with  the  hold- 
ers of  this  revenue  bond  scrip;  and  the  contro- 
versy between  them  and  the  State  involves  the 
very  question  of  the  existence  and  obligation 
of  the  alleged  contract.  This  controversy  the 
State  has  undertaken  to  settle  for  itself.  By  its 
legislative  department  it  has  repealed  the  stat- 
utes authorizing  its  officers  to  execute  the  con- 
tract on  its  behalf,  and  forbidden  the  levy,  col- 
lection and  appropriation  of  taxes  for  the  pay- 
ment of  the  scrip.  Through  its  judicial  de- 
partment it  has  declared,  as  between  itself  and 
its  officers,  that  the  instruments  themselves 
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areunconBtltQional  and  void  andwithout  obli- 
gation. To  tlis  judgment,  however,  no  holder 
of  the  scrip  was  aptftj,  and  of  course  it  con- 
cludes no  one. 

The  peculiarity  of  the  alleged  contract  de- 
serves to  be  noted.  The  instrument,  looked  at 
as  the  sole  evidence  of  the  obligation,  contains 
no  promise  whatever  to  jmij  money.  It  de- 
clares simply  that  it  is  receivable  for  the 
amount  of  money  named,  in  payment  of  taxes 
and  dues  to  the  State,  except  special  tax  to  pay 
interest  on  public  debt.  If  it  be  read  as  con- 
taining the  law  which  authorized  its  issue,  it  is 
a  contract  that  it  shall  be  redeemed,  one  fourth 
of  the  whole  amount  each  year,  out  of  taxes 
specially  to  be  levied  for  that  purpose.  Al- 
[67]  though  styled  in  the  law  "cernficates  of  in- 
debtMuess,"  there  is  no  agreement  generally  to 
pay  a  named  sum  at  a  ^ven  time,  m  the  usual 
form  of  public  securities  for  the  payment  of 
money,  nor  even  an  express  acknowledgment 
of  an  existing  debt 

The  controversy  In  which  the  validity  and 
obligation  of  the  scrip  are  involved  is  the  sub- 
ject of  the  present  suits.  The  complainants  as 
holders  of  mis  scrip,  in  behalf  of  themselves 
and  of  aU  other  holders  choosing  to  take  part, 
are  seeking  to  obtain  by  Judidal  process  its 
redemption  by  the  State,  according  to  the  terms 
of  the  statute  in  pursuance  of  which  it  was  is- 
sued, by  the  levy,  collection  and  appropriation 
of  special  taxes  pledged  to  that  purpose,  as 
they  claim,  by  an  irrepealable  law,  constituting 
a  contract  protected  &om  violation  by  the  Con- 
stitution of  the  United  States.  And  such  are 
the  decrees  which  have  been  rendered  accord- 
ing to  the  prayer  of  the  bills,  These  suits  are 
accurately  described  as  bills  for  the  specific 
performance  of  a  contract  between  the  com- 
plainants and  the  State  of  South  Carolina,  who 
are  the  only  parties  to  it.  But  to  these  bills 
the  State  is  not  in  name  made  a  party  defend- 
ant, though  leave  is  given  to  it  to  become  such, 
if  it  chooses;  and  except  with  that  consent  it 
could  not  be  brou^t  bief ore  the  court  and  be 
made  to  appear  and  defend.  And  yet  it  is  the 
actual  party  to  the  alleged  contract  the  per- 
formance of  which  is  decreed;  the  one  required 
to  perform  the  decree  and  the  only  party  by 
whom  it  can  be  performed.  Though  not  nom- 
inally a  party  to  the  record,  it  is  the  real  and 
only  party  in  interest,  the  nominal  defendants 
being  the  officers  and  agents  of  the  State,  hav- 
ing no  personal  interest  In  the  subject  matter  of 
the  suit,  and  defending  only  as  representing 
the  State.  And  the  things  required  by  the  de- 
crees to  be  done  and  penormed  by  them  are 
the  very  things  which,  when  done  and  per- 
formed, constitute  ajperformance  of  the  al- 
leged conti-act  by  the  State.  The  State  is  not 
only  the  real  party  to  the  controversy,  but  the 
real  party  against  which  relief  is  sought  by  the 
suit;  ana  the  suit  is,  therefore,  su&tantially 
within  the  prohibition  of  the  Eleventh  Amend- 
ment to  the  Constitution  of  the  United  States, 
which  declares  that  'The  judicial  power  of  the 
United  States  shall  not  be  constru^  to  extend 

r681       ^  ^^y^  ^^  ^  ^^  ^'  equity  commence  or 
''     ^      prosecuted  against  one  of  the  United  States  by 
citizens  of  another  State,  or  by  citizens  or  sub- 
jects of  any  foreign  State." 

The  case  comes  thus  directly  within  the  au- 
thority of  Lauinana  ▼.  Jumel,  107  U.  S.  711 
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[See  Bk.  27,  L.  ed.  448].   It  was  there  said.  p. 
721  [451*]:    "The  question  then  is  whether 
the  contract  can  be  enforced,  Dotwithstandins 
the  C(mstitution,  by  coercing  the  agents  and 
officers  of  the  State,  whose  authority  has  beea 
withdrawn  in  violation  of  the  contract,  without 
the  State  itself  in  its  political  capacitv  bcin^  a 
party  to  the  proceedings.     The  relief  asked 
will  require  the  officers  against  whom  the  pro- 
cess is  issued  to  act  contrary  to  the  positive  or- 
ders of  the  supreme  oolitical  power  of  the 
State,  whose  creatures  they  are  and  to  which 
they  are  ultimately  responsible  in  Utw  for  what 
they  do.    They  must  use  the  public  money  in 
the  treasury  and  under  their  official  control  in    * 
one  way,  when  the  supreme  power  has  dlrM^ted 
them  to  use  it  in  another,  and  they  must  raise 
more  money  by  taxation  when  the  same  power 
has  declared  that  it  shall  not  be  done."    And, 
p.  727  [454]:  "The  remedy  sought,  in  order  to 
be  complete,  would  require  the  court  to  assume 
all  the  executive  authority  of  the  State,  so  far 
as  it  related  to  the  enforcement  of  this  law, 
and  to  supervise  the  conduct  of  all   persons 
charged  with  any  official  duty  in  respect  ^to  the 
levy,  collection  and  disbursement  of  the  tax  in 
question,  imtil  the  bonds,  principal  and  inter- 
est, were  {Mid  in  full;  and  that  too  in  a  pro- 
ceeding in  which  the  State,  as  a  State,  was  not 
and  could  not  be  made  a  partv.    It  needs  no 
argument  to  show  that  the  political  power  can- 
not be  thus  ousted  of  its  jurisdiction  and  the 
Judiciary  set  in  its  place.    When  a  State  8uh> 
mits  itself  without  reservation  to  the  jurisdic- 
tion of  a  court  in  a  particular  case,  that  juris- 
diction may  be  \ised  to  give  full  effect  to  ^prhat 
the  State  has  bv  its  act  of  submission  alloipred 
to  be  done;  and  if  the  law  permits  coercion  of 
the  public  officers  to  enforce  any  judgment  that 
may  be  rendered,  then  such  coercion  may  be 
employed  for  that  purpose.    But  this  is  very 
far  from  authorizing  the  courts,  when  a  State 
cannot  be  sued,  to  set  up  its  jurisdiction  over 
the  officers  in  charge  of  the  public  moneys,  so  as 
to  control  them  as  against  the  political  power^  in 
their  administration  of  the  finances  of  the  State.  ** 

If  this  case  is  not  within  the  class  of  those 
forbidden  by  the  constitutional  guaranty  to  the 
States  of  immunity  from  suits  in  federal  tribu- 
nals, it  is  difficult  to  conceive  the  frame  of  one 
which  would  be  If  the  State  is  named  as  a 
defendant  it  can  only  be  reached  either  by 
mesne  or  final  process  through  its  officers  and 
agents;  and  a  judgment  against  it  could  neither 
be  obtained  nor  enforced,  except  as  the  public 
conduct  and  government  of  the  ideal  political 
body  CEdled  a  State  could  be  reached  and  af- 
fected through  its  official  representatives.  A 
judgment  against  these  latter,  in  their  official 
and  representative  capacity,  commanding  them 
to  perform  official  functions  on  behalf  of  the 
State  according  to  the  dictates  and  decrees  of  the 
court,is  if  any&lng  can  be  a  judicial  proceeding 
against  the  State  itself.  If  not,  it  may  well  be 
a&ed  what  would  constitute  such  a  proceedin  n  T 

In  the  present  cases  the  decrees  were  not  only 
against  the  defendants  in  their  official  capacity^ 
but,  that  there  might  be  no  mistake  as  to  the 
the  nature  and  extent  of  the  duty  to  be  per* 
formed,  also  against  their  successors  in  office. 

The  prindpfo  which  govema  in  these 
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_  ;  be  canfuDj  dJitingnlghed  from  that  which 
ruled  to  Otbam  ▼.  BatOs  of  ikt  United  Statea, 
9  Wbest.  788123  U.  S.  bk.  6,  L.  ed.  2041;  Z>ae<9 
T.  Gra^,  16  WaU.  203  [88  U.  S.  bk.  21,  L  ed. 
U7l;  Boigrd  of  UquidaU^  ▼.  MeCcmtb,  92  U. 
S.  Sh  [Bk.  28,  L.  ed.  628];  and  AUen  ▼.  B.  <ft 
O.RR  Co.  114  U.  8.  811  [ante,  200]  a  di<^ 
tfakctkm  which  was  pointed  out  in  Loutiiana  v. 
/mmd,  ubi  iupra,  and  in  (Tunnt Ti^Aam  ▼.  Jfa- 
«M  osMf  Brunmoitk  R  E.Oo,  109  U.  S.  446[Bk. 
t7,  L.  ed.  992].  The  rule  for  such  cases  was 
wril  stated  by  Mr,  Juttiee  Bradley  in  Board  of 
Isfuidaiicn  ▼.  MoOomb,  ubi  $upra,  as  follows: 
"A  State,  without  its  consent,  cannot  be  sued 
bj  an  indlTidTud;  and  a  court  cannot  substitute 
m  own  discretion  for  that  of  executive  officers 
in  matters  beloneing  to  the  proper  Jurisdiction 
of  the  latter.  But  it  has  been  well  settled 
tiMt  wfaoi  a  plain  official  duty,  requiring  no 
cxerdae  of  discretion,  is  to  be  performed  and 
pofonnance  is  refused,  any  person  who  will 
sortun  personal  injury  by  sudi  refusal  may 
hare  a  mandamus  to  compel  its  performance; 
and  when  such  duty  is  threatenea  to  be  violat- 
ed by  sonae  podtiye  official  act,  any  person  who 
wffl  aosuln  personal  injury  Uiereby,  for  which 
■dfqnate  compensation  cannot  be  had  at  law, 
■nj  bare  an  injunction  to  prevent  it."  And 
« the  other  haind,  the  rule  for  that  class  of 
■tated  by  the  Chief  Justice  in  Louiii- 
T.  Jumd.  ubi  tupra,  in  these  words:  "The 

owe  autf  to  the  State  alone,  and  have 
■0  c<ntzBCt  relations  with  the  bondholda*8. 
Tbcj  can  only  act  as  the  State  directs  them  to 
•el,  and  hold  as  the  State  allows  them  to  hold. 
It  was  never  agreed  that  their  relations  with 
the  boodbcMers  should  be  any  other  than  as 
eOoen  of  the  State,  or  that  they  should  have 
amy  control  over  this  fund  except  to  keep  it 
Wob  other  funds  in  the  treasuiy  and  pay  it  out 
acetffdlug  to  law.  They  can  be  moved 
dBooxh  the  State,  but  not  the  State  through 
Aem.**  In  such  cases,  as  was  said  by  Chief 
/uftfoi  Xanhall  in  (kbom  v.  Bank  of  the 
Umi$td  Slaiee,  9  Wheat  788,  868  [22  U.  8.  bk. 
«.  L.  ed.  204,  2821:  "The  State  not  being  a 
Mfty  oo  tbe  record,  and  the  court  having  Juris- 
dfettiao  over  thoee  who  are  parties  on  the 
Beeord«  the  tme  question  is  not  one  of  Jurisdio- 
bot  whether,  in  the  exercise  of  its  juris- 
the   coort  ought  to  make  a  decree 

the  defendants,  whether  they  are  to  be 

red  as  having  a  real  inter^t,  or  as  be- 
hif  only  nominal  pcoties.'' 

A  braKl  line  of  demarkation  separates  from 
nch  caaea  as  the  the  present,  in  which  the  de- 
oecareqiiiie,  by  afflnnative  official  action  on 
ihe  part  of  the  defendants,  the  performance  of 
m  onllgarinn  which  beloogs  to  the  State  in  its 
opacity,  thoee  m  which  actions  at 
■aits  in  equity  are  maintained  against 
tenti  who,  while  claiming  to  act  as  offi- 
ei  the  State,  vidate  and  mvade  the  per- 
il and  property  rights  of  the  plaintifb,  un- 
der eoksr  of  mutharity,  unconstitutional  and 
vvid.    Of  aocfa  actions  at  law  for  redress  of  the 

H  WM  aaid  by  JTr.  Justice  MiUer,  in 

T.  Macon  <it Brunswick  B,  B,  Co., 

"In  these  cases  he  is  not  sued  as  or 

be  is  the  officer  of  the  government,  but 
m  wm  fndividiial;  and  the  court  is  not  ousted  of 
caoae  he  asserts  authori^  as  sudh 

To  make  out  his  defense  he  must 


show  that  his  authority  was  sufficient  in  law  to 
protect  him."  Of  such  cases  that  of  United 
^ates  ▼.  Lee,  106  U.  8. 196  [Bk.  27.  L.  ed.  171], 
is  a  conspicuous  example;  and  it  was  upon  this 
ground  that  the  Judgment  in  PoinaesBter  v. 
GfreenJune,  114  U.  S.  270  [ante,  186],  was  rested. 
And  so  the  preventiye  remedies  of  equity,  by 
injunction,  may  be  employed  in  similar  cases 
to  anticipate  and  prevent  the  threatened  wrong, 
where  the  injury  would  be  irreparable,  and 
there  is  no  plain  and  adequate  remedy  at  law, 
as  was  the  case  in  AUen  v.  B.  A  0.  B,  B,  Co,, 
114  U.  8.  811  [ante,  200^\  where  many  such 
instances  are  cited. 

The  defendants  in  the  present  cases,  though 
officers  of  the  State,  are  not  authorized  to  enter 
its  appearance  to  the  suits  and  defend  for  it  in 
its  name.  The  complain&nts  are  not  entiUed 
to  compel  its  appearance,  for  the  State  cannot 
be  suea  without  its  consent.  And  the  court 
cannot  proceed  to  the  determination  of  a  CAuse 
and  controversy,  to  which  the  State  is  an  in- 
dispensable party,  without  its  presence.  This, 
however,  the  circuit  court  hsis  in  fact  done; 
and  its  decrees  undertake  to  dispose  of  the 
matter  in  controversy,  and  enforce  the  Judg- 
ment of  the  court  against  the  State  through  ita 
officers,  in  a  suit  to  which  it  is  not  a  party. 
The  suggestion  that  it  has  had  the  opportunity 
and  the  Invitation  to  appear  is  immaterial,  for 
it  has  a  constitutional  right  to  insist  on  its  im- 
munity from  suit 

For  these  reasons  the  decrees  qf  the  Circuit 
Court  are  reversed,  and  the  causes  are  remanded, 
ufith  instructions  to  dismiss  the  biUs  of  complaint. 
And  it  is  so  ordered, 

jir.  Justice  Field  and  Mr,  Justice  Harlan* 
while  adhering  to  the  views  expressed  by  them 
in  their  dissenting  opinions  in  La,  v.  Jumd, 
107  U.  8.  726,  748  [Bk.  27,  L.  ed.  468,  461], 
admit  that  the  docmnes  of  that  case  require  a 
reversal  of  the  Judgment  in  this  case. 

True  copy.  Test: 

James  H.  MoEenn^f « Oleik,  Bopw  Oourt»  U.  8. 
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TIONAL  BANE,  Pff.  in  Err,, 

V, 

£DM0ND  CHARLES  MORGAN  bt  al.. 
(See  8.  C.  Reporters  ed.  96-1&) 

Banking—account  statedn-^^oppd-^praetios^ 
qttestum  for  jury. 

h  When  a  bank  daposttor  sends  his  pass  book  to 
the  bank  to  be  written  up.  It  Is  bii  dut j  upon  its 
return,  either  in  perBon  or  bv  duly  authorised 
airent,  to  examine  the  aooouot  and  vouohert  re- 
turned within  a  reasonable  time  and  ffive  to  the 
bank  timely  notioeofanj  objections  thereto.  If 
he  fails  so  to  do,  he  may  be  estopped  from  question- 
ing the  oonohisiveaees  of  the  account. 

Z.  If  the  examination  is  made  by  an  a^ent.  it 
must  be  done  in  irood  faith  and  with  ordinary  dill- 
gence;  and  where  such  agent  himself  commits 
xorgories  which  mislead  the  bank  and  Injure  the 


LidbUUy  ofbanktt  for  genertd  depotUs,  See  Plant- 
en  Bank  v.  Union  Bank,  S8  U.  8.,  bk.  £U  478,  tioCs. 
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depositor,  the  latter  ii  not  protected,  in  the  abeenoe 
of  at  least  reasonable  dlllgenoe  in  supervisinff  the 
conduct  of  the  asent. 

8.  In  this  case  It  was  error  to  direct  a  verdict  for 
the  plaintiffs,  as  the  questions :  whether  the  depos- 
itor is  estopped,  whether  the  bank  exercised  due 
caution  btf ore  pajrlng  ^^  altered  checks  and 
whether  a  certain  check  was  indorsed  In  blank  or 
for  deposit,  are  for  the  Jmy. 

[No.  45.1 
Argued  Nov.  S,  1885.    Decided  March  U  1886. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

Meetre.  Clubrles  m*  D»  Costa  and  Noel 
B.  Sanborn*  for  plaintiff  in  error: 

The  contract  between  a  bank  and  its  depositor 
is  the  plain  one  of  debtor  and  creditor.  It  has 
no  element  of  trust;  its  character  is  in  no  sense 
fiduciary.  Consequently,  the  transactions  of 
a  bank  with  its  depositors  are  governed  exactly 
by  the  same  rules  aa  control  ordinary  contract 
felations. 

Thompeon  ▼.  Rigge,  5  Wall.  668(73  U.  8.  bk. 
18,  L.  ed.  704);  Bank  cf  BeptMie  v.  mttard, 
10  WalL  152  (77  U.  8.  bk.  19,  L.  ed.  897);  PA<s- 
nix  Bank  y.  BMeg,  111  U.  S.  125  (Bk.  28,  L. 
ed.  874). 

The  bank  is  bound  to  know  at  its  peril  the 
signature  of  its  depositor.  As  to  the  nlling  in 
or  body  of  the  check,  it  owes  no  such  duty, 
and  it  18  only  called  upon  to  exerdae  ordiiivy 
care. 

2  Dan.  Neg.  Inst.  8d  ed.  §  1654  a;  Eepp  T. 
Bank  of  OinSnnaH,  18  Wall.  604(85  U.  8.  bk. 
21,  L.  ed.  947). 

It  is  not  asserted  that  an  altered  check  is  any 
the  less  a  forgery  because  not  capable  of  easy 
detection.  There  was  no  negligence  on  the 
part  of  the  Bank  in  honoring  these  checks, 
which  were  actually  signed  by  its  depositor  and 
the  body  of  each  of  which  was  actually  in  the 
same  handwriting  of  all  his  eenuine  checks. 
The  Bank,  therefore,  could  only  ascertain  its 
mistake,  or  in  that  particular  verify  any  of  its 
acts,  by  inquiry  of  its  depositor.  He  and  he 
alone  had  the  means  of  settling  that  question 
oonclusiyely. 

Moreoyer,  as  soon  as  the  Bank  honored  these 
checks  they  became  the  property  of  Mr.  Cooper. 
He  had  the  le^  right  to  demand  their  posses- 
sion; the  BamL,  until  delivery  to  him,  only 
holding  them  as  his  agent. 

Morse,  Banks,  etc.  2d  ed^p.  828,  824;  Walk- 
er, Banking  Law,  90, 91;  CTrant,  Law  of  Bank- 
ing, 8d  ed.  p.  84. 

For  the  purpose  of  obtaining  his  checks  and 
of  having  his  account  balanced,  the  depositor 
at  reasonable  intervals  returns  his  pass  book  to 
tiiie  bank.  The  account  is  then  written  up  in 
this  book. 

The  universal  course  of  banking  business 
makes  these  balancings  the  only  general  mode 
of  statinff  and  adjusting  accounts  between  bank- 
ers andtneir  depodtors. 

Any  man  of  ordinary  prudence  in  the  con- 
duct of  his  affairs  would  certainly  make  an  ex- 
amination of  the  vouchers  returned. 

Each  respective  balancing  would  become  an 
account  stated,  unless  objected  to  within  a 
reasonable  time,  and  be  binding  as  such. 

Wiggim  v.  Burkham,  10  W^  129  (77  U.  8. 
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bk.  19,  L.  ed.  884);  Grant,  Law  of  Bankhig. 
8ded.228. 

It  may  thus  be  asserted  that  there  is  a  dnty 
CTOwing  out  of  Uie  relations  of  the  bank  and  in 
depositor  which  calls  for  an  examination  of  tbe 
account  and  vouchers  returned. 

Rardy  v.  Chesapeake  Bank,  51  Md.  562;  Da^ 
v.  NcU.  Bank  Repvblic,  182  Mass.  158;  American 
Nat.  Bank  v.  Bue/iey,  45  Mich.  140. 

There  was  ample  evidence  from  which  the 
jury  could  have  properly  inferred  and  found 
negligence  on  the  part  of  Mr.  Cooper. 

Ordinary  care  and  attention  would  have  kd 
to  early  detection;  and  having  the  means  of 
knowledge,  Cooper's  actual  knowledge  or  gros 
negligence  in  not  knowingwill be piesumra. 

Wood  v.  Carpenter,  101  U.  8.  135  (Bk,  25.  L. 
ed.  807);  Dannmeyer  v.  Coleman,  8  Sawyer.  51, 
58;  AngU  v.  North  West  Ltfe  Ins.  Co.  9Q  U.  S. 
880  (Bk.  23,  L.  ed.  556). 

Plaintiff  in  error  does  not  contend  that  neg- 
lect or  failure  to  examine  the  account  to  a^tled 
and  Imlance  struck  and  the  vouchers  returned 
would  of  itself  constitute  a  bar  to  the  depositor's 
subsequently,  on  discovering  a  mistake  in  the 
account,  asserting  his  right  to  establish  that 
mistake  and  recovering  from  the  bank  the 
amoiuit  thereof.  Ordinarily,  any  delay  of  tbe 
depositor  will  not  prejudice  the  bank,  and  the 
only  effect  of  his  apparent  acquiesoenoe  will  be 
to  create  an  account  stated,  with  the  burden  of 

groof  on  the  depositor  to  impeach  it.  But  if 
y  reason  of  the  delay  or  by  reaaon  of  any  neg- 
ligence on  the  part  of  the  depositor,  the  bank 
sustains  substantial  additional  damage  or  loss, 
which  it  oUierwise  would  not  have  sustained, 
the  depositor  is  estopped  from  denying,  what 
his  conduct  reasonaDly  implies,  viz.:  that  the 
accotmt  was  correct  and  the  vouchera  his  gen- 
uine checks. 

In  the  doctrine  of  account  stated,  if  aa 
element  of  estoppel  exist,  the  account  becomes 
unimpeachable. 

Wharton  v.  Anderson,  28  IQnn.  801;  ixwsife- 
\oood  y.  Thome,  18  N.  Y.  285;  Morgan  v. 
Chicago,  etc.  A  A.  Cb.  96  U.  8.  716  (Bk,  24.  L. 
ed.  i&y,  Gregg  v.  Von  Phul,  1  WalL  274  (68  U. 
8.  bk.  17,  L.  ed.  586). 

Under  the  principle  of  estoppel,  a  man  may 
even  adopt  and  ratify  a  forgery,  as  he  may,  oY 
course,  do  so  by  express  agreement 

Union  Bank  v.  Middlebrook,  83  Conn.  96; 
Howard  v.  Duncan,  8  Lans.  (N.  Y.)  174;  Oree^ 
field  Bank  v.  CrafU.  4  AUen,  447;  Charies 
River  Nat.  Bank  v.  Davis,  100  Mass.  418;  Fpt- 
J3^^  v.  i>ay.  46  Me.  177;  ConUnental  NaL  Bank 
v.  Nat.  Bank  Commomoealth,  60  N.  Y.  575. 

Cooper  did  not  personally  exandne  the  pass 
book  and  return  the  checks.  He  devolved  that 
duty  upon  his  agent,  Berlin;  and  he  muat  con- 
sequently be  presumed  to  have  knowledge  of 
every  fact  wnich  an  examination  of  the  pass 
book  and  vouchers  would  have  disdoaed. 
This  is  unquestionably  ao,  within  the  maxim, 
of  almost  universal  application :  Qui  faeit  per 
aliumfacit  per  se. 

Fitzherhert  v.  Mather,  1 T.  R.  15;  Kennedff  v. 
Oreen,  8  Mvlne  <&  K.  699;  Dana  v.  Nat.  Bemk 
Republic,  l82Masa.  156;  19  Am.  Law  Review, 
p.  88;  Verona  Central  Cheese  Co.  v.  Muria^gh. 
50  N.  Y.  814. 

Bee,  also,  on  the  general  rule  aa  to  the  effect 

117  U.& 


liBiLTHEB  MAKUI^BS  NaT.  BaKK  T.  MoBGAN. 


96-128 


ofkBowiedflebytheageut:  Dre99ery,  Norwood, 
17  a  bTn.  a  466i_&iiwtf«  ▼.  Buehan/l^  N. 
T.  aaS;  Ebowrr.  Wi$e,  91  U.  S.  808  (Bk.  28, 
L  ed.  898);  amUh  t.  Ayer,  101  U.  S.  820  (Bk. 
S,  L.  ed.  96S);  Erm  v.  NichoU,  1  Salk.  289; 
Id  Nme  T.  Z>  New,  8  Atk.  646;  5.  0. 1  Yesey, 
8r.  64;  Liekbarrowr.  Mason,  2  T.  R  70:  if<9r- 
dmt§  Bank  ▼.  iSShi^  ^lO;,  10  Wall.  604  (77 
U.&bk.  19,  L.  ed.  1008). 

Three  cases  in  the  aew  York  Ck>urt  of 
Appeals  were  relied  on  by  the  plaintifb  below, 
as  fntitMng  them  to  the  direction  to  the  Jury  to 
iad  a  ▼eraid  in  their  favor.  We  may  antid- 
pste  their  citation  in  this  court.  They  are: 
ITMter's  Admn.  ▼.  DeaUon,  10  K.  Y.  68; 
W2MT.  German  American  Bank,  78  N.  Y.  424; 
Frank  ▼.  Chemical  NaL  BanJk, 84N.  Y.  209. 

Id  the  first  two  cases  it  was  apparently  held 
ibst  tiie  dapositor  owed  no  duty  to  examine 
his  pass  book  and  youchers,  but  the  last  case, 
Fnnk  ▼.  Chemical  Nat.  Bank,  decided  in  1881, 
does  recognize  that  there  is  some  duty  in  that 

Yhese  decisions,  whatever  their  purport  may 
he,  are  not  binding  on  tliis  court;  for, 

(s)  They  are  upon  doctrines  of  commercial 
kv  and  general  jurisprudence,  as  to  which  it 
ii  both  tlie  ri^t  and  duty  of  this  court,  within 
well  settled  principles,  to  exercise  its  own  judg- 


(^  They  are  opposed  to  the  principles  enun 

Had  by  this  court  in  C  8,  Bank  ▼.  Bank  of 
G^  10  Wheat.  888  (28  U.  8.  bk.  6,  L.  ed.  884); 
flsd  by  the  Supreme  Court  of  Massachusetts  in 
Ghuoaier  Bank  ▼.  Salem  Bank,  17  Mass.  88. 

i^  They  are  opposed  to  the  better  considered 
CMOS,  directly  in  point,  of  Dana  v.  Nat,  Bank 
BtptMc,  182  Mass.  168;  Bardt/  y.  Chesapeake 
Btnk^  51  Md.  662;  American  Nat.  Batik  y. 
BmJ^,  45  Mich.  140. 

ifr.  Jolm  M«  Bowers*  for  defendants  in 


A  bank  paying  a  forged  or  altered  check  is 
to   the  depositor  therefor  for  the  full 
If  forged,  and  to  the  raised  amount  if 


The  balancing  of  the  depositor's  account,  and 
the  rendition  of  the  youchers,  including  the  al- 
,  only  make  an  account  stated.  The 
is  not  bound,  personaUy,  to  ex- 
the  same.  If  the  examination  be  con- 
Ailed  to  a  derk,  it  is  sufficient  If  this  clerk 
mm  Ids  podtion  to  peiprtrate  forgery,  the 
km  \m  mSSioa  the  bank. 

Weitm^e  Admre.  y.  Deniaon,  10  N.  Y.  68; 
WiUk  y.  Qerman  American  Bank,  78  K.  Y.424; 
rrmmk  y.  Ckemieal  Nat.  Bank,Si  N.  Y.  209; 
Mnnmfnchermre  Nat.  Bank  r.  Bamei,iKlli.  69; 
Ifame.  Banks,  p.  858;  First  Nat.  Bank  y.  Tap- 
6  Kan.  456. 
Tka  only  effect  of  an  account  stated  is  to 
tbe  burden  of  proof  upon  the  complain- 
^  pMty  to  show  fnmd,  error  or  mistalce.  Tibis 
ii  tfas  doetrioe  of  all  the  aboye  cases,  and  of 
te  fdkrwlBg: 
FU^  Nat,  Bank  y.  Whitman.^i  U.  S.  848 
Si  Lu  ed.  889);  Manhattan  Co.  y.  Lydig,  4 
^mm.  tri;  PkiUpe  y. Belden,2  Edwards,  Ch. 
1.  JUmmmmr.  Barker,  14  Yesey,  678;  BuUoek 
▼■  liM4^ 8  Bdwarda,  Ch.  298;  Barrowr  Bhine- 
.  1  Johna.  Ch.  550. 

mk  applies  in  law  and  equi^. 

tia  U.  &  U.  a.  Book  29. 


Ferkinev.  Hart,  11  Wheat  287  (24  U.  S.  bk. 
6,  L.  ed.  468);  1  Story,  Eq.  Jur.  §g  628,628, 629. 

£yen  the  acknowledgment  by  the  depositor 
or  maker  that  the  forged  signature  is  genuine 
does  not  cut  him  off  from  recoyery,  if  such  an 
acknowledgment  be  made  sdfter  the  bank  has 
paid  the  money. 

HaU  y.  Huee,  10  Mass.  40;  Saiem  Bank  y. 
Gloucester  Bank,  17  ^^as.  1;  Barber  Y.GingeU, 
8  Esp.  60. 

A  Dank  is  liable  to  its  depositor  for  any  ma- 
terial alteration  in  a  check  drawn  thereon. 

EdUy.  FuOer,  6  B.  &  C.  750. 

Kor  is  the  depositor  bound  to  suspect  that  the 
person  with  whom  he  deals  wiU  commit  f  or- 
sexy  wheneyer  the  opportunity  arises;  and  there- 
fore it  is  not  necessary  for  a  person  drawinf^  a 
check  to  exclude  the  possibility  of  any  addition 
or  alteration.  It  is  sufficient  to  fill  in  the  ordi- 
nary way. 

JSoeiete  GenSrale  y.  Metropolitan  Bank,  27 
Law  Times,  N.  8.  849. 

The  alteration  of  a  check  is  the  same  thing  as 
its  forgery. 

White  y.  Continental  Bank,  64  N.  Y.  816; 
Marine  Nat.  Bank  y.  Nat.  City  Bank,  59  N.  Y. 
77.  See  CooteY.  Bank  U.  8.  8  Cranch,  C.  C. 
50-95;  WoodY.  Steele,  6  Wall.  80  (78  U.  8.  bk. 
18,  L.  ed.  725);  Crawford  y.  West  Side  Bank, 
100  N.  Y.  50;  8.  C 1  Cent.  Rep.  258;  Oddie  v. 
Nat.  City  Bank,  45  N.  Y.  785. 

The  principal  is  only  bound  by  acts  of  his 
agent  while  acting  in  the  course  oi  an  employ- 
ment affecting  a  third  person. 

It  is  held  that  his  duty  is  performed  when  he 
does  his  best  to  supply  skillxul  and  competent 
persons  to  perform  the  different  services  re- 
quired. 

WamerY.ErieB.  Ci>.89N.  Y.  468;  Wright 
Y.  N.  T.Cent.  B.  B.  Co.  25  N.  Y.  562;  BatOec  y. 
N  T.  dbH.  B.  B.  Co.  62  Barb.  628. 

The  only  duty  that  the  depositor  owes  is  to 
acquaint  the  bank  with  the  fact  of  the  forgery 
as  soon  as  he  learns  it. 

White  Y.  Continental  Nat.  Bank,  64  N.  Y.  816; 
Com  Exchange  Bank  y.  Nassau  Bank,  91  N.  Y. 
74. 

There  is  no  estoppel: 

(a)  Estoppel  inpaiscssy  onlyayail  where  the 
position  of  the  parties  is  changed. 

(6)  Each  forgery  was  an  mdependent  one. 
Each  payment  was  a  wrongful  one  on  the  part 
of  the  bank.  They  have  no  right  to  claim  that 
they  would  haye  ceased  doing  wrong  if  the  de- 
poattor  had  informed  them  of  the  wrongful 
acts  of  their  clerks. 

(6\  The  plea  cannot  ayafl  because  there  is  no 
eyiaence  to  show  that,  had  the  Bank  had  ear- 
lier knowledge,  it  could  have  recouped  against 
the  forger. 

KetehumY.  Duncan,  96  U.  S.  659  (Bk.  24,  L. 
ed.  868);  DetOl  y.  Odett,  8  Hill,  222;  Herman, 
Ertoppel,  pp.  8,  884,  885;  ^ople  y  Brawn, 
67  lU.  485;  Martin  y.  ZOerbach,  88  CaL  800; 
McKensieY.  British  Linen  Company,  House  of 
Lords,  44  Law  Times,  N.  S.  481. 

The  defendant  in  error  was  entitled  to  a  di- 
rection in  his  fayor  on  his  secea^  cause  of  ao> 
tion. 

The  indorsement  was  plain  and  was  a  special 
indorsement,  and  reads:  "For  deposit  in 
Leather  Manufacturers  National  Bank  to  the 
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eredH  of  W,  B.  Ck>oper.  Jr.,  Agent  for  Aah- 
tnuner  A  Co."  The  inaorsement  was  reetrio- 
tive.  The  Bank  could  only  make  one  nee  of 
the  check,  namelv:  credit  the  account  of  Aah- 
bumer  &  Co*  with  the  proceeds. 

Lee  ▼.  OhiUieUhe  Bank,  1  Bond.  887;  Firet 
Mi.  Bank y  Beno  Ch.Bank,  8  Fed. Hep.  267. 

With  the  indorsement  in  question  on  the  check 
Berlin  could  make  no  use  of  it  for  his  own 
benefit  The  indorser  could  recoyer  against  any 
person  who  made  or  assisted  Berlin  to  make  any 
use  of  it  except  to  credit  the  depositor's  account. 

Hook  y.  PraU,  78  N.  Y.  871;  C^affliny.  WU' 
eon,  61  Iowa,  16;  FaieeeU  y.  Ifai.  Life  Ine.  Co. 
97  BL  9;  Bigoumey  y.  Uayd,  8  B.  &  C.  622; 
TmMl  y.  Barandon,  8  Taunt  100;  White  y. 
mnere  Nat.  Bank,  102  U.  8.  668  (Bk.  26,  L. 
ed.  261);  Mechaniee  Bank  y.  VaOey  Packing 
a>.  4  Mo.  App.  200;  70  Mo.  648. 

Mr.  JvMoe  Harlan  deliyered  the  opinion 
of  the  court: 
[07]  The  defendants  in  error,  subjects  of  the 
Queen  of  Great  Britain  and  partners  under  the 
name  of  Ashbumer  &  Go.  brought  this  action 
to  recoyer  a  balance  alleged  to  m  due  on  a  de- 
^  posit  account  opened  at  the  Leather  D^muf  ac- 
^  tuiers  National  Bank  of  New  York  City,  in 
the  name  of  "Wm.  B.  Cooper,  Jr.,  Agent  for 
Ashbumer  A  Co."  The  main  dispute  is  as  to 
the  ri^t  of  the  depositor  to  question  the  ac- 
count rendered  by  the  Bank,  so  far  as  it  charges 
him  with  certain  checks  which  he  signed,  but 
which*  before  payment,  were  matolally  iJtered 
by  his  clerk,  without  his  knowledge  or  assent 
The  claim  fA  the  plaintiffs  is,  that,  after  deduct- 
ing all  iMiyments  to  them  or  for  their  use,  there 
was  due  to  (hem,  April  8, 1881.  the  sum  of 
$9,996.88,  for  which  they  ask  Judgment  They 
also  ask  Judgment,  upon  a  secondcauseof  ac- 
tion, for  the  sum  of  $280.97,  the  amount  of  a 
check  which,  it  is  contended,  was  indorsed  spe- 
cifically for  deposit  to  the  credit  of  their  agent, 
and  was  not  placed  to  his  credit  Tlie  Bank 
denies  its  liability  upon  either  cause  of  action, 
except  for  the  sum  of  $141.91,  whidi  it  con- 
tends is  the  entire  balance  due  to  the  piAiwtifrk 
on  March  22, 1881. 
ro81  Numerous  requests  for  instructions,  in  behalf 
of  the  Bank,  were  denied;  and,  under  the  or- 
der of  the  court  the  Jury  returned  a  yndict, 
upon  which  Judgment  was  entered  in  fayorof 
the  plaintiffs  for  the  sum  of  $10,741.09.  To 
this  action  of  the  court  exception  was  duly 
taken,  and  the  Bank  brings  the  case  here  for 
review. 

The  record  contains  a  large  amount  of  testi- 
mony, the  details  of  which  cannot  well  be  em- 
bodied in  this  opinion,  but  the  more  important 
facts  and  circumstances  which  the  eyidence 
tended  to  establish  and  upon  which  the  decis- 
ion of  the  case  must  turn  are  those  which  will 
be  now  stated. 

1.  One  Berlin  entered  the  seryice  of  Cooper 
on  the  first  day  of  January,  1878,when  about 
seventeen  years  of  age.  He  and  his  family  were 
well  known  to  his  employer.  From  that  date 
until  March,  1881,  as  confidential  clerk,  he  had 
the  entire  managraient  of  Cooper's  office,  kept 
his  books,  and  had  full  charee  of  the  account 
which  Cooper,  as  a^ent  of  Ashbumer  &  Co., 
kept  with  the  defendant  With  the  knowledge 
and  under  the  direction  of  Cooper  he  filled  up 
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all  checks  drawn  upon  that  account,  ebterine 
on  the  stub  of  the  check  book  the  date  ana 
amount  of  each  check,  Uie  name  of  the  p^ee 
and  the  purpose  for  which  it  was  drawn.  He 
states  in  nis  deposition  that  he  was  well  known 
to  the  teller  of  the  defendant  Bank,  ud  as  the 
representatiye  of  Mr.  Cooper. 

2.  Pursuant  to  Cooper^  instructions,  or  in 
the  regular  course  of  business,  he  filled  up  cer- 
tain checks  between  September  11, 1880,  and 
February  18, 1881,  which,  being  signed  by  his 
employer  and  deliyered  to  him,  were  idtered  bj 
him  before  they  were  taken  from  the  office.  Tto 
alterations  were  by  erasure  and  l^  rewriting  tfaA 
body  of  the  checks,  and  were  nuide,  he  atatea. 
"with  great  care,  and  could  not  be  detected 
without  veiy  careful  scrutiny,  or  a  very  <dose 
examination."  The  teller  of  the  Bank  teadfiea 
that  the  checks  when  presented  1^  Berlin  were 
always  carefully  ezanuned  by  him  as  to  dgn*- 
ture,  amount,  date  and  indorsement ;  and  theft 
there  was  nothing  about  them  to  ezdte  auqil- 
don  or  to  suggest  alteration  or  erasure.  Upoo 
the  checks  so  altered.  Berlin  reoeiyed  firom  the 
Bank  the  "full  raised  amount,"  out  of  whidi  be 
paid  to  Cooper  or  to  his  use  the  several  amoonle 
for  which  th^  were  originally  drawn,  and  ap> 
propriated  the  balance  to  the  dUschaige  c^gmmfc- 
ling  debts  which  he  had  contracted.  The  en- 
tries in  the  check  book  were  made  by  Berlin 
and  were  correct;  but  he  "  forced  the  looting 
.of  the  stube^  1^  making  false  additJoos  eqnsd 
to  the  increase  of  the  amred  checks. 

8.  The  numben  and  dates  of  the  altered 
checks  and  the  nature  of  the  several  alteratioiie 
are  as  follows: 


esse 

8877 
S42f 
8481 
84S8 


8480  Deo. 


8482 
8488 


8804 


8818 


8600 


Dateofoheok. 


Sept 

Sept 

Oct 

NovT 

NovV 


11,1880. 
88,1880. 
80^1880. 

10,1880. 


Dea     18,1880. 


Dea 
Deo. 


84,1880. 


Deo. 

Jan*y 

Jan*j 


81,1880. 

ft.l88L 

li,188L 


Frt>*y  18,188L 


CShaiaotor  otf  altecatioo* 


Check  to  oash  orhearer« 

from  $80  to  $600. 
Check  to  cash  or  hearer, 

fromflOtoflOO. 
Check  to  cash  or  bearer^ 

from  $106  to  $408. 
Check  to  cash  or  bearer, 

from$17J»to$0OOj». 
Check  to  cash  or  bearer, 

trom$10to$U000. 
Check  to  order  of 

raised  from    $7.75 
and  the  words 
r^wrtttee  In  after 


to 


ee*Bname. 
Check  to  order  of  GL  H.  Oajtoo, 

raised  from  $15  to  %\9A,  and 

words  **  or  bearer  **  writ 

after  pa7ee*B  name. 
Check  u>  cash  or  bearer« 

from  $80  to  $8Q0l 
Check  to  order  of  W.  8.  Daland. 

raised  from  $£108  to  ttJQQQL 

Daland*B  name  erasedMd  vfafti 

of  Julius  Brandies 

and  words  **or  boarei 

In  after  payee^B  name. 
Check  to  cash  or  bearer, 

from$80to$40a 
Check  to  cash  or  bearer, 

from  tlO  to  $2,000. 
Check  to  order  of  Charles   O 

Hanks,  raised  from  SaSJO  tc 

$1,100,   words   ''or  bearer 

(du^**  written  in  after 


ee*B  name,  and  *^  14th 
and '*27th*^  written  over  It. 
Check  to  order  of  W.8.  Dalaad, 
raised  from  $I7.1tto$]0a.TS; 
and  words ''or  CL  CUflord 
hn,**  wrttteo  in  i 
name,  and  date  obanced  to 
Febmary  *'14.** 
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i.  Ooops^s  paflB  book  was  written  up  at  the 
Bnnk  October  7, 1880.  November  19, 1860,  and 
Jauoaxy  18,  1881,  and  a  balance  strack,  ^ow- 
ifig  to  his  credit  on  those  dates,  respectlTelj, 
•11^,831.64,  (4,668.68  and  $5,666.61.  Upon 
caich  occasion,  the  book  was  retamed  with  all 
cbecks  that  had  been  paid  subsequent  to  the 
prrnous  ha1ancing.including  the  altered  checks. 
Wl  AdtRS  the  face  of  the.  pass  book,  on  the  first 
babmdng,  was  written  "62  vouchers  retiuned ;" 
00  the  second  "70  vouchers  returned;"  and  on 
(be  last  "66  vouchers  returned."  Each  time  the 
pass  book  was  returned,  with  the  vouchers,  Ber- 
OB  destroyed  such  of  the  checks  in  the  lot  as  he 
bad  altered.  He  remembers  to  have  shown  the 
ml  of  the  vouchers  to  Cooper  on  thebidancinff 
of  October  7, 1880,  but  does  not  remember  oi 
iwrsning  that  ooorae  on  the  other  occasions. 

S.  Berlin  states  that  Cooper  was  in  the  habit 
of  examining  his  check  book  from  time  to  time. 
It  is  dear  that  the  latter  knew  of  these  b^anc- 
iagi;  for  he  testifies  that  his  account  with  the 
Buk  ''was  balanced  from  time  to  tune,  which 
w  done  bj  the  Bank  writing  up  the  pass  book, 
sod  ntammg  the  checks  that  had  been  paid  bv 
h:  that  when  the  pass  book  was  so  returned  it 
west  to  die  derk,  Berlin,  who  then  balanced 
Ike  check  book,  that  being  one  of  the  duties  im- 
poaed  upon  him;  that  the  witness  took  no  part 
k  aodi  balancings,  but  Berlin  generally  diowed 
him  the  Toaclien  that  were  returned,  because 
he  used  to  Hke  to  look  at  them ;  but  he  never 
Ofe  Beriin  any  particular  instructions  so  to  do. 
ihsft  he  was  m  the  habit  of  looking  over  his 
€^e(&  book  and  kept  track  of  the  balance,  which, 
doling  the  months  of  AujkusI,  September,  No- 
vember aDd  December.  1880,  and  January,  1881, 
he  imderBtood  to  be  aboot  $10,000 ;  and  that, 
vhcD  he  asked  Berlin  as  to  the  balance,  his  an- 
swer agned  with  about  what  he  supposed  was 
in  the  Bank."    He  also  knew  the  objMt  of  such 
for  he  testifies  "that  he  had  been  a 
the  defendant  Bank  for  upwuds  of 
years,  and  that  he  knew  that  it  was  its 
aa  well  as  the  custom  of  aU  banks,  to 
at  intervals  the  pass  books  of  itsdepos- 
and  to  xetom  the  same  when  balanced,  ao- 
ipaoied  l^  the  checks  drawn  bv  the  depositor 
sad  charged  to  the  account,  as  the  vouchers  of 
iht  Bank  for  such  payments." 

C  Oooper  states  that  the  forgeries  were  dis- 

esv«Rd  Df  him  ''about  the  first  or  second  day 

if  Xsrch,  1881."    Beriin,  having  stayed  away 

torn  the  office  for  a  day.  he  compared  his  pass 

book  with  the  stubs  of  the  check  book,  and  as- 

cBtaised  that  a  certain  number  of  checks,  ap- 

oo  the  stubs,  were  not  charged  against 

foUs  pass  book,  and  did  not  appear  to  have 

by  the  bank;  while  others,  which 

on  the  pass  book  to  have  been  charged 

id  returned  to  him,  did  not  appear,  by 

slab  of  the  check  book,  to  have  ever  been 

Be  "thereupon  sent  his  pass  book  to 

the  Baak  to  be  balanced,  and  it  was  balanced 

oe  March  8, 1881;  and  anuniff  the  vouchers  then 

the  aforesaid  checks  8618  and 

which  had  been  altered  from  their  orig- 

itSL*    This,  he  states,  was  the  first 

he  bed  of  the  forgeries.    After  re- 

<«»«H^  ..^  last  balancing,  he  "  then  notified 

iW  Baak  that  Ids  derk  had  absconded  and  that 

a^asdoos  had  taken  place;  and  requested  them 

aatao  pay  aay  mors  of  his  checks,  the  bodies 
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of  which  were  filled  up  in  the  handwriting  of 
his  clerk,  Berlin."  Whether  this  notification 
was  given  as  soon  as  he  saw  those  two  checks, 
or  on  the  same  day,  or  after  the  expiration  of 
several  days,  the  record  does  not  show. 

7.  Cooper  admits  that  if  on  any  of  the  several 
balantings  he  had  made  such  examination  of 
his  check  book  and  pass  book  as  was  done  on 
March  1, 1881,  he  would  have  "easily  discov- 
ered" that  his  account  Imd  been  char^^  with 
altered  cl^ecks ;  and  that  for  the  previous  five 
or  ten  vears  he  knew  of  various  means  adopted 
by  bankers  and  merchants  to  prevent  the  rais- 
ing or  alteration  of  checks,  but  he  had  not  em- 
ployed or  used  any  of  them.  Upon  one  occa- 
sion, the  date  not  pven,  he  discovered,  by 
adding  up  the  ''footings  of  the  check  book,"  an 
error,  and  spoke  to  Berlio  about  it.  The  latter 
having  replied  that  it  was  very  seldom  he  was 
caught  in  a  misfikc.  Cooper  IJelieved  him  and 
looked  no  further  into  the  matter. 

Cooper  did  not  surrender  the  altered  checks, 
except  8518  and  8550,  because  they  had  been 
destroyed  by  his  clerk.  The  teller  states  that 
the  latter  one  came  through  the  clearing-house, 
while  the  former  was  not,  when  paid,  in  the 
condition  in  which  it  appeared  to  be  at  the  time 
of  the  trial.  After  the  lapse  of  time  and  fre- 
quent handling,  the  alteration,  he  said,  was  now 
apparent 

It  was  upon  this  state  of  case,  substantially, 
that  the  circuit  court  instructed  the  Jury  to  find 
for  the  plaintiffs  upon  both  causes  of  action. 

The  court  below,  as  shown  by  its  opinion,  pro- 
ceeded upon  the  ground  that  Cooper  was  under 
no  duty  whatever  to  the  Baok  to  examine  his 
pass  book  and  the  vouchers  returned  with  it,  in 
order  to  ascertain  whether  his  account  was  cor- 
rectly kept.  For  this  reason,  it  is  contended, 
the  6ank,  even  if  without  fault  itself,  has  no 
legal  cause  of  complaint,  although  it  may  have 
b^n  misled  to  its  preiudice  by  the  failure  of 
Uie  depositor  to  give  timely  notice  of  the  fact 
Csrhich,  by  ordmary  diligence,  he  might  have 
discoverea  on  the  occasion  of  the  several  bal- 
andngs  of  the  account)  that  the  checks  in  ques- 
tion Imd  been  fraudulently  altered.  This  view 
of  his  obligations  docs  not  seem  to  the  court  to 
be  consistent  with  the  relations  of  the  parties, 
or  with  principles  of  Justice. 

While  it  is  true  that  the  relation  of  a  bank 
and  its  depositor  is  one  simply  of  debtor  and 
creditor,  Phanix  Bank  v.  Ridiy,  111  U.  8. 125, 
127  [Bk.  28,  L.  cd.  874,  875],  and  that  the  de- 
posiibris  not  chargeable  with  any  payments 
except  such  as  are  made  in  conformity  with  his 
orders,  it  is  within  common  knowledge  that  the 
ol)Ject  of  a  pass  book  is  to  inform  the  depositor 
fnnn  time  to  time  of  the  condition  of  his  ac- 
count as  it  appears  upon  the  books  of  the  bank. 
It  not  only  enables  him  to  discover  errors  to  his 
prejudice,  but  supplies  evidence  in  his  favor  in 
the  event  of  litigation  or  dispute  with  the  bank. 
In  this  way  it  operates  to  protect  him  against 
the  carelessness  or  fraud  of  the  bank.  The 
soiding  Gt  his  pass  book  to  be  written  up  and 
returns  with  the  vouchers  is,  therefore,  in 
effect,  a  demand  to  know  what  the  bank  claims 
to  be  the  state  of  his  account  And  the  return 
&t  the  book,  with  the  vouchers,  is  the  answer  to 
that  demand,  and  in  effect  iniports  a  request  by 
the  bank  that  the  depositor  will,  in  proper  time, 
examine  the  account  so  rendered,  anid  idther 
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lanction  or  repudiate  it.  In  Detayna  v.  Noble, 
1  Meriyale,  S&i,  585,  it  appeared  that  the  course 
of  dealing  between  banker  and  customer,  in 
London,  was  the  subject  of  inquiry  in  the  high 
court  of  chancery  as  early  as  lol5.  The  report 
of  the  master  stated,  among  other  thingS;  that 
for  the  purpose  of  having  the  pass  book  "made 
up  by  the  bfmkers  from  their  own  books  of  ac- 
count, the  customer  returns  it  to  them  from 
time  to  time  as  he  thinks  fit;  and,  the'  proper 
entries  being  made  by  them  up  to  .the  day  on 
[  ion  ^ Wch  it  is  left  for  that  purpose,  they  deliver  it 
again  to  the  customer,  who  thereupon  examines 
it  and,  if  there  appears  any  error  or  omission, 
brings  or  sends  it  back  to  tie  rectified;  or  if  not, 
his  silence  is  regarded  as  an  admission  that  the 
entries  are  correct. "  This  report  is  q^uite  as  ap- 
plicable to  the  existing  usages  of  this  country 
as  it  was  to  the  usages  of  business  in  London  at 
the  time  it  was  made.  The  depositor  cannot, 
therefore,  without  injustice  to  the  bank,  omit 
all  exandjiation  of  his  account,  when  thus  ren- 
dered at  his  request  His  failure  to  make  it  or 
to  have  it  made,  within  a  reasonable  time  after 
opportunity  given  for  that  purpose,  is  inconsis- 
tent with  the  object  for  which  he  obtains  and 
uses  a  pass  book.  It  was  observed  in  First  Nat, 
Bank  eic,  y.  Whitman,  94  U.  S.  846  [Bk.  24,  L. 
ed.  281],  although  the  observation  was  not,  per- 
haps, necessary  in  the  decision  of  the  case,  that 
the  ordinary  writing  up  of  a  bank  book,  with 
a  return  of  vouchers  or  statement  of  accounts, 
precludes  no  one  from  ascertainins  the  truth 
and  claiming  its  benefit  Such  undoubtedly  is 
a  correct  statement  of  a  general  rule.  It  was 
made  in  a  case  where  the  account  included  a 
check  in  respect  to  which  it  was  subsequentiy 
discovered  tnat  the  name  of  the  payee  had 
been  forged.  But  it  did  not  appear  that  either 
the  bank  or  the  drawer  of  the  check  was  guilty 
of  negligence.  The  drawer  was  not  presumed 
to  know  the  signature  of  the  payee;  ids  exam- 
ination of  the  account  would  not  necessarily 
have  disclosed  the  forgery  of  the  payee's  name; 
therefore  his  failure  to  discover  that  fact  sooner 
than  he  did  was  not  to  be  attributed  to  want  of 
care.  Without  impugning  the  general  rule  that 
an  account  rendered  whida  has  become  an  ac- 
count stated,  is  open  to  correction  for  mistake 
or  fraud,  Perkins  y.  ffart,  11  Wheat  256  [24 
U.  8.  bk.  6,  L.  ed.  4681;  Wiggins  v.  Burk/iam, 
10  Wall.  182  [77  U.  8.  bk.  19.  L.  ed.  886],  other 
principles  come  into  operation,  where  a  party 
to  a  stated  account,  who  is  under  a  duty,  from 
the  usages  of  business  or  otherwise,  to  examine 
it  within  a  reasonable  time  after  having  an  op- 
portunity to  do  so,  and  give  timely  notice  of 
nis  objections  thereto,  neglects  altogether  to 
make  such  examination  himself  or  to  have  it 
made  in  good  faith,  by  anotiier  for  him;  by 
reason  of  which  negligence  the  other  party,  re- 
lying upon  the  account  as  having  been  ao- 
r  1  Ofii  Quiesoea  in  or  approved,  has  f  aUed  to  take  steps 
Lxuoj  f^^  his  protection  which  he  could  and  would 
have  taken  had  such  notice  been  giyen.  In 
other  words,  parties  to  a  stated  account  may  be 
estopped  by  their  conduct  from  questioning  its 
condusiveness. 

The  doctrine  of  estoppel  by  conduct  has  been 
applied  under  a  great  diversity  of  circumstances. 
In  the  consideration  of  the  question  before  us 
aid  will  be  derived  from  an  examination  of 
•ome  of  the  cases  in  which  it  has  been  d^ned 

S16 


and  applied.    In  Morgan  y.iZ.  22.  Cb.  96  U.  &  730 
[Bk.  24.  L.  ed.  744].  it  was  held  that  a  par^ 
may  not  deny  a  state  of  things  which  by  ha 
culpable  silence  or  misremresentations  he  has  led 
another  to  believe  existed,  if  the  latter  has  actcfl 
u]K)n  that  belief.     **  The  doctrine,"  the  ccnut 
said,  '*  always  presupposes  error  on  one  sids 
and  fault  or  fraud  upon  the  other,  and  aoine 
defect  of  which  it  would  be  inequitable  for  the 
party  against  whom  the  doctrine  is  asserted  to 
take  advantage."    In  Ooniinental  Nat,  Bank  ▼. 
Nat,  Bank  of  the  Oomnumwealth,  50  N.  Y.  683, 
it  was  held  not  to  be  always  necessary  to  sodi 
an  estoppel  that  there  should  be  an  fiitentioQ, 
upon  the  part  of  the  person  making  a  dedsrsr 
tion  or  doing  an  act,  to  mislead  the  one  who  is 
induced  to  rdy  upon  it.  "Indeed,"  said  Folger, 
J,,  "it  would  limit  the  rule  much  within  the 
reason  of  it  if  it  wer^  restricted  to  cases  where 
there  was  an  element  of  fraudulent  purpose.  In 
very  many  of  the  cases  in  which  the  rule  nas  been 
applied,  were  was  no  more  than  negligence  oo 
the  part  of  him  who  is  estopped.    And  it  his 
long  been  held  that  where  il  is  abreachof  good 
fai£  to  allow  the  )ruth  to  be  shown,  there  sn 
admission  wiU  estop.     Gavlord  v.  Van  Loan,  16 
Wend.  808."    The  geneni  doctrine,  with  prop- 
er limitations,  was  well  expressed  in  F^reeman 
V.  Cooke,  2  Exch.  658, andm  Oarr  v.  London  d 
N  W,  A  Cb.  L.  R.  lOO.  P.  807.    Inthefirstof 
those  cases  it  was  said  by  Parke,  B,  .f o^  the  whole 
court,  that  "If,  whatever  a  man's  real  intentioa 
may  be,  he  so  conducts  himself  that  a  reasonable 
man  would  take  the  representation  to  be  trsx, 
and  believe  that  it  was  meant  that  he  should 
act  upon  it  and  did  act  upon  it  as  true,  Uie  party 
making  the  representation  would  be  eaually  pre- 
cluded from  contesting  its  truth;  ano  oomiuct. 
by  negligen/^  or  omis^on,  when  there  is  a  duty 
cast  upon  a  person  by  usage  of  tradeor  otherwise 
to  disclose  the  truth,  may  often  have  the  same 
effect."    And  in  the  other  case,  Brett,  J, ,  speak- 
ing for  the  court,  said:  "If  in  the  transaction 
itself  which  is  in  dispute  one  has  le<f  another 
into  the  belief  of  a  certain  state  of  f ac  s  by  con- 
duct of  culpable  negligence,  calculated  to  have 
that  result,  and  sudi  culpable  negligence  has 
been  the  proximate  cause  of  leading,  and  has 
led,  the  other  to  act  by  mistake  upon  sodi  be- 
lief to  his  prejudice,  the  second  cannot  be  heard 
afterwards,  as  against  the  first,  to  show  tbatthe 
state  of  facts  rdterred  to  did  not  exist.''    See 
also  Manvfacturers  A  TradersBank  y.  Hatard, 
80  N.  Y.  229 ;  Blair  y.  Wait,  69  N.  Y.  116; 
McEenBie  y.  British  Linen  Oo.  6  App.  Cas.  101: 
MUes  y.  Mellwraith,  8  App.  Cas.  19S;  CbmtM 
y.  Abington,  4  H.  <&  N.  549. 

Upon  this  doctrine,  substantially,  rests  the 
decision  in  Bank  of  U.  8.  y.  Bank  qf  Ga.'iO 
Wheat  840,  843  P8  U.  S.  bk.  6,  L.  ed.  887], 
where  the  question  was  as  to  the  ri^t  of  the 
Bank  of  Georgia  to  cancel  a  credit  given  to  the 
Bank  of  the  United  States,  in  the  general  ac- 
count the  latter  kept  with  the  former,  for  the 
face  value  of  certain  bank  notes  purporting  to 
be  genuine  notes  of  the  Bank  of  Georsia,  and 
which  came  to  the  hands  oi  the  other  bank  in 
the  regular  course  of  business  and  for  value. 
The  notes  were  received  by  the  Bank  of  Georgia 
as  genuine,  but  being  discovered  nineteen  days 
thereafter  to  be  counterfeits,  they  were  teodered 
back  to  the  Bank  of  the  United  Stales^  which 
refused  to  receive  them.    This  oouit  held  that 
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tbe  kMB  must  fall  upon  the  Bank  of  Georgia. 
Mr,  JuHiee  Story,  who  delivered  the  opinion  of 
the  court,  after  observing  that  the  notes  were 
received  and  adopted  by  the  Bank  of  Georgia 
as  its  genuine  notes,  and  treated  as  cash,  and 
that  the  bank  must  be  presumed  to  use  all  rea- 
sonable me,  by  inrivate  marks  and  otherwise, 
to  secure  itself  against  forgeries  and  impositions, 
■kid:  "Under  such  circumstances,  the  receipt 
by  a  bank,  of  forged  notes  purporting  to  be  its 
own,  must  be  deemed  an  adoption  of  them.  It 
has  the  means  of  knowing  if  they  are  genuine; 
if  those  means  are  not  employed,  it  Is  ceilainly 
evidence  of  a  neglect  of  that  duty  which  the 
poMic  have  a  right  to  require.  And  in  respect 
to  penons  emialfy  innocent,  where  one  is  bound 
to  blow  and  act  upon  his  knowledge,  and  the 
mba  has  no  means  of  knowl^ge,  were  seems 
ID  be  no  reason  for  burthening  the  latter  with 
soy  loss  in  exoneration  of  the  former.  There 
is  nothing  unconscientious  in  retaining  the  sum 
reodved  from  the  bank  in  jMiyment  of  such 
Botes,  which  its  own  acts  have  deliberately  as- 
sumed to  be  g<niuine.  If  this  doctrine  be  ap- 
plieable  to  ordinary  cases,  it  must  apply  wiUi 
greater  strength  to  cases  where  the  foreery  has 
■oc  been  detected  untfl  affer  a  considerable 
kpse  of  time."  "  Even,"  he  added,  "  in  rela- 
tion to  forged  bills  of  third  persons  received  in 
payment  S  a  debt,  there  has  been  a  qualifica- 
tion engrafted  on  the  general  doctrine  that  the 
Bodce  and  return  must  be  within  a  reasonable 
tfane;  and  any  n^ect  will  absolve  the  payee 
from  re^xmabili^."  It  was,  therefore,  held 
that  as  the  Bank  of  Georgia  could  by  ordinary 
drcomspectioin  have  detected  the  fraud,  it  must 
aeooont  to  its  depositor  according  to  the  entry 
in  its  books  at  the  time  of  receiving  the 


'Die  wme  principle  was  recognized  in  Cooke 
T.  C:  A  «  U.  8.  896  [Bk.  28,  L.  ed.  242].  One 
«l  the  questions  there  was  as  to  the  dOFect  on 
the  rigtita  of  the  government,  of  the  receipt  by 
sn  Aaristant  Treasurer  of  the  United  States,  in 
5rw  YcfA,  of  certain  treasury  n^  tes,  indorsed 
bf  the  holders  to  the  order  of  th  ;  Secretary  of 
the  Treasuiy  for  redemption  in  accordance 
with  aa  Act  of  Congress,  and  which  notes, 
when  examined  at  the  Treasury  Department, 
wtn  ascertained  to  be  forgeries,  of  which 
pffoapl  notice  was  given.  This  court,  speaking 
W  the  Chitf  Juiitce,  said:  "  It  is  undoubtedly 
siao  true,  as  a  general  rule  of  commercial  law, 
ihat  wlien  one  accepts  forged  paper  purporting 
to  be  hia  own,  and  pays  it  to  a  holder  for  value, 
hecBODOft  recall  the  payment  The  operative 
fact  in  this  rule  is  the  acceptance,  or  more 
ptDperly,  perhaps,  the  adoption  of  the  paper  as 
fwiinc  by  ita  apparent  mi^er.  *  *  *  He  must 
irfwidiatp  aa  soon  as  heaught  to  have  discovered 
Ab  foraefy;  otherwise  he  will  be  regarded  as 
mrepung  the  paper.  Unnecessary  delay  under 
aach  circomstancea  is  unreasonable;  and  un- 
fcaaonable  delar  is  negligence,  which  throws 
Ac  Imrden  of  the  loss  upon  him  who  is  guilty 
«t  It,  xatber  than  upon  one  who  is  not"  Again; 
**  When,  therefore,  a  party  is  entitled  to  some- 
fUng  more  than  a  mere  inspection  of  the  paper 
Mors  be  can  he  required  to  pass  finally  upon 
Jto  chaisccer — as,  for  example,  an  examinaUon 
tt  af^iw^nia  or  records  kept  by  him  for  the  pur- 
<rf  ▼eriflcation— negligence  suflScient  to 
bim  with  a  loss  cannot  be  claimed  until 
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this  examination  ought  to  be  completed.  If, 
in  the  ordinary  course  of  business,  this  might 
have  been  done  before  payment,  it  ought  to 
have  bccD,  and  payment  without  it  will  have 
the  effect  of  an  acceptance  and  adoption.  ♦  *  * 
What  is  reasonable  roust  in  every  cose  depend 
upon  circumstances;  but,  until  9  reasonable 
time  has  in  fact  elapsed,  the  law  will  not  im- 
t>ute  negligence  on  account  of  delay." 

This  court,  in  the  two  cases  last  cited,  refers 
with  approval  to  Gloucester  Bank  v.  Salem  Bank, 
17  Mass.  88.  In  that  case  it  appeared  that  the 
Salem  Bank  exchanged  with  the  Gloucester 
Bank,  for  value,  certain  bank  notes  which  ^ur* 
ported  to  be,  and  which  both  banks  at  the  time 
believed  to  be,  the  genuine  notes  of  the  Glou- 
cester Bank,  and  which  the  latter  bank  did  not, 
until  about  fif tv  days  after  the  exchange,  dis- 
cover to  be  forgeries.  The  question  was 
whether  the  Salem  Bonk  was  bound  to  account 
for  the  value  of  the  notes  so  ascertained  to  be 
counterfeit  Chirf  Justice  Parker,  speaking 
for  the  whole  court,  observed  that,  the  parties 
beine  equally  innocent  and  ignorant,  tbe  loss 
shomd  remam  where  the  chance  of  business 
had  placed  it,  and  that  in  all  such  cases  the  Just 
and  sound  principle  of  decision  was  that  if  the 
loss  can  be  traced  to  the  fault  or  negligence  of 
either  party,  it  should  be  fixed  upon  him.  He 
said:  "And  the  true  rule  is  that  the  party  re- 
ceiving such  notes  must  examine  them  as  soon 
as  he  had  opportunity,  and  return  them  imme- 
diately. It  he  does  not  he  is  negligent;  and 
negligence  will  defeat  his  right  of  action.  This 
principle  will  apply  in  all  cases  where  forced 
notes  have  been  received;  but  certainly  with 
more  strength  when  the  party  receiving  them 
is  the  one  purporting  to  be  bound  to  pay.  For 
he  knows  better  than  any  other,  whether  they 
ore  his  notes  or  not;  and  if  he  pays  them  or  re- 
ceives them  in  payment  and  continues  silent, 
after  he  has  had  sufficient  o]3portunity  to  ex- 
amine them,  he  should  be  considered  as  having 
adopted  them  as  his  own." 

Tnese  cases  are  referred  to  for  the  purpose  of 
showing  some  of  the  circumstances  under  which 
the  courts,  to  promote  the  ends  of  lustice,  have 
sustained  the  general  principle  that  where  a 
duty  is  cast  upon  a  person,  by  the  usages  of 
business  or  otherwise,  to  disclose  the  truth 
(which  he  has  the  means,  by  ordinary  diligence, 
of  ascertaining)  and  he  neglects  or  omits  to  dis- 
charge that  duty,  whereby  another  is  misled  in 
the  very  transaction  to  which  the  duty  relates, 
he  win  not  be  permitted,  to  the  injury  of  the 
one  misled,  to  question  the  construction  ration- 
ally placed  by  the  latter  upon  his  conduct. 
Tms  principle  commends  itself  to  our  judgment 
as  both  just  and  beneficent;  for,  as  observed  by 
the  Supreme  Court  of  Ohio  in  Ellis  v.  Ohto 
Life  Ins.  dT.Co,,^  Ohio  St  667,  while  in  the 
forum  of  conscience  there  may  be  a  wide  dif- 
ference between  intentional  injuries  and  those 
arisine  from  negligence,  yet  no  man  conducts 
himself  "quite  as  absolutely  in  this  world  as 
though  he  was  the  only  man  in  it;  and  the  very 
existence  of  society  depends  upon  compelling 
everyone  to  pay  a  proper  regard  for  the  rights 
and  interests  of  others.  The  law,  therefore, 
proceeding  upon  the  soundest  principles  of 
monUity  and  public  policy,  has  adapted  a  large 
number  of  its  rules  and  remedies  to  the  en- 
foroement  of  this  duty.    In  almost  every  de. 
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Srtmentof  active  life  rights  are  in  this  manner 
ilj  lost  and  acquired;  and  we  know  of  no 
reason  for  making  the  commercial  daases  an 
exception." 

Recurring  to  the  facts  of  this  case:  there  was 
evidence  tending  to  show,  we  do  not  say  be- 
yond controversy,  that  Ck>oper  failed  to  exercise 
that  degree  of  care  which,  under  all  the  cir- 
cumstances, it  was  his  duty  to  do;  he  ^ew  of 
the  custom  of  the  defendant  to  balance  the  pass 
books  of  its  depositors  and  return  their  checks 
"as  voucheors"  for  payments;  yet  he  did  not  ex- 
amine his  pass  book  and  vouchers  to  see 
whether  there  were  any  errors  in  the  account 
to  his  prejudice;  and  therefore  he  could  give 
no  notice  of  any.  Of  course,  if  the  defendant's 
officers,  before  paying  the  altered  checb,  could 
hy  proper  care  and  snll  have  detected  the  for- 
geries, then  it  cannot  receive  a  credit  for  the 
amount  of  those  chec^  even  if  the  dqx)6itor 
[118]  omitted  all  examination  of  his  account  But 
tf  by  such  care  and  skUl  they  could  not 
have  discovered  the  f oroeries,  then  the  only 
person  unconnected  witn  the  foigeries  who 
had  the  means  of  detecting  them  was  Cooper 
himsdf.  He  admits  that  by  such  an  exam- 
ination as  that  of  March,  1881,  he  could 
easi^  have  discovered  them  on  the  balancings 
of  October  7,  1880,  November  19,  1880.  and 
January  18, 188L  If  he  had  discovered  that 
altered  checks  were  embraced  in  the  account, 
and  failed  to  give  due  notice  thereof  to  the 
bank,  it  could  not  be  doubted  that  he  would 
have  been  estopped  to  diqMite  the  genuineness 
of  the  diecks  in  the  form  in  whidi  they  were 
paid;  upon  the  princtole  stated  by  Lord  Camp- 
tal  in  OEiAiMifMi  v.XffKffMc,  8  Haoq.  8S7, 880, 
that  *'If  a  paity  has  an  interest  to  prevent  an 
act  being  dose,  nas  full  nolioe  of  its  being  done 
and  acQuieeces  in  it  soas  to  induce  a  reasonable 
belief  wat  be  consents  to  it,  and  the  position  of 
otben  is  aheied  by  their  giving  credit  to  his 
sinceii^,  be  has  no  more  riglit  todiallengethe 
act  to  their  prejudice  than  be  vroold  have  had 
tf  it  had  been  done  by  his  previous  license." 
TUs,  however,  ooold  not  be,  if,  as  claimed,  the 
depositor  was  under  no  obligation  whatever  to 
the  bank  to  ^Tft»»*»*»  the  account  rendered  at 
his  instance,  and  noti^lt  of  errors  therein  in 
Older  that  it  mifht  correct  them  and,  if  neoes- 
saiy,  take  stealer  its  protection  by  compiling 
restitution  by  the  forger.  But  if  the  evidence 
Showed  that  the  depositor  intentionally  re- 
mained sDent,  after  disoorering  the  forgeries  in 
mnstionj  would  the  law  coodnisivdy  presume 
Uiat  he  bad  aoquiesoed  in  the  aoooont  as  ren- 
dered, and  Infer  previous  autiioritT  in  the  derk 
to  make  the  cbe»,  and  vet  forbid  Uie  anOica- 
tloo  of  the  same  principle  where  the 


was  ffuUtr  of  w^kcC  of  du^  in  failing  to  do 
that  in  reference  to  the  account,  which  he  ad- 
mits would  have  readity  disdoeed  the  saaie 
timud?  It  seems  to  the  oooit  that  the  simple 
statement  of  this  propositiOD  SQCKt^?  a  negative 

answer  to  it 

There  waa  also  evidence  tenoteg  to  prove, 
we  do  not  say  condusively,  QMt  &e  depositor 
gave,  practicaUy ,  no  atlention  to  Uie  aoooont 
rendered  by  the  Bank,  except  to  ^at  cm  ren- 
dered Mait^  t,  1881;  thai  veiy  slight  dtOgence 
would  have  disctesed  ^e  Cm!  ^at  the  vooch- 
[114]  enkwhk^  be  knew  to  be  in  the  possession  of  his 
clerk,  were  not  all  thai  ^e  aocmiat  qpoa  its 


face  showed  had  been  returned;  and  that  he  in- 
trusted the  entire  business  to  an  inexperienced 
boy.  in  whose  int^ri^  he  seemed  to  place  im- 
plidt  confidence,  and  of  whose  conduct  be 
neglected  to  exerdse  that  supervision  which 
ordinaiy  prudence  suggested  as  both  neoeasary 
and  proper.  Upon  one  occasion,  as  we  hnye 
seen,  he  disoovered  an  error  in  the  footings  of 
the  check  book,  and  failed  to  look  farther,  be- 
cause of  the  assurance  of  his  derk  that  he  was 
seldcmi  cauffht  in  a  mistake.  He  was  in  the 
habit  of  looEing  over  his  chedL  bode  and  keep- 
ing tradE  of  his  balance  hi  bank;  and  yel  he 
did  not  observe  that  he  was  improperly  ehaiged 
in  the  balandngof  Octob^T,  1880,  with  checks 
for  $500  and  |400;  hi  that  of  November  19, 
1880,  with  checks  for  |406  and  $000.26;  and 
in  that  of  January  18, 1881,  with  cheda  for 
|1,000,  $700.25,  $1,600,  $600,  $1,000,  $400  mod 
$2,000.  He  finally  discovered,  in  Much,  1881. 
that  there  was  something  radically  wrong  in 
his  account,  and  sent  his  pass  book  to  the  Bank 
to  be  balanced,  without  intimating,  so  far  as 
the  record  shows,  that  he  had  then  discovimed 
anything  to  exdte  suspidon  or  to  call  for  ex- 
planation. The  book  having  been  balanced  and 
returned  to  him  on  March  2,  1881,  he  th«n 
notified  the  Bank  that  his  derk  had  absconded, 
and  foitede  the  payment  of  any  more  che^dos 
the  bodies  of  which  were  in  Berun's  handwrli- 
ing.  Whether  the  derk  had  absconded  and 
left  the  State  prior  to  this  sending  of  the  pnaa 
boak  to  the  Bank  does  not  appear.  But  wben 
next  heard  of ,  so  far  as  the  record  shovra,  he 
was  at  WHmingUm,  Delaware,  in  June,  1881, 
when  and  whm  he  gave  his  deposition,  ds 
benee$$e,  in.  behalf  of  his  former  prindpaL  The 
numerous  checks  which  he  confesses  to  lutTe 
forged  have  been  destroyed;  and  the  Bank  is 
thoeby  put  at  disadvantage  upon  any  issue  aa 
to  the  fact  of  forgerv,  or  as  to  whether  the 
chedcB  may  not  have  been  so  carelessly  execu- 
ted at  the  time  th^  were  signed  by  tlie  depos- 
itor as  to  have  invited  or  given  opportunity  for 
these  alterations  by  his  ocwfidential  derk.  Vmm 
Ihuerr.  Ois^  21  K.  T.  581.  688;  BedlnA  ▼. 
DoU,  54  K.  Y.  1»4.  288;  Young  v.  Ort)ie.  4 
Bing.  258;  Chnmfidd  8aiingt  Bank  v.  flSbnesa, 
128  Mass.  196,  202.  StiU  further,  if  the  depoe. 
itor  was  guilty  of  ne^igence  in  not  discovering 
and  givi^  nc^ice  of  the  fraud  of  his  clerk,thei& 
the  Bank  was  thereby  prejudiced,  because  it 
was  prevented  from  taking  steps,  by  tiie  arret 
of  the  criminal,  or  by  an  attachment  of  his 
property,  or  other  form  of  proceeding,  to  com- 
pd  restitution.  It  is  not  necessary  that  it  should 
be  nude  to  aroear,  by  evidence,  that  benefit 
would  certainly  have  accrued  to  the  Bank  from 
an  attempt  to  secure  jMiyment  from  the  crim- 
inal miether  the  depositor  is  to  be  held  as 
having  ratified  what  his  derk  did,  or  to  have 
adopted  the  checks  paid  1^  the  Bank  and 
diarged  to  him,  cannot  be  made,  in  thisactioii, 
to  depend  upon  ac^culation  whether  the  crim- 
inal  had  at  &e  time  the  forgeries  were  commit- 
ted, or  subsequently,  property  sufficient  to  meet 
the  demands  of  the  Bank.  An  inquiry  as  to 
the  damages  in  money  actually  sustained  by  the 
Bank,  by  reason  of  the  neglect  of  the  depositor 
to  give  notice  cd  the  forxeries,  mi^tbe  proper 
if  tibis  were  an  action  by  it  to  recover  dam- 
ages for  a  violation  of  his  duty.  Butitisasiiit 
by  the  depositor,  in  effect,  to  falsify  a  stated 
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•oooont,  to  the  injury  of  the  Bank,  whose  de- 
feote  b  thst  the  depositor  has*  by  his  conduct, 
imtified  or  adopted  the  pajrment  of  the  altered 
cfaedoi,  and  there^  induced  it  to  forbear  taking 
•tepe  for  its  protecaon  against  the  person  com- 
Bittinf  the  lorgeries.  Ajb  the  right  to  seekand 
oonpu  lestoraoon  and  payment  from  the  per- 
soo  committing  the  forgeries  was,  in  itself,  a 
iihiable  one,  it  is  sufficient  if  it  appears  thai 
the  Bank,  by  reason  of  the  negligence  of  the 
depodtor,  was  prevented  from  promptly  and, 
ft  may  bcL  effectirely  exerdsing  it  Ckmtinm- 
iai  NaL  Bank  r.  ifat.  Bk.  Commonweam,  50 
N.  T  686,  601;  VtwrMi  ▼.  OhntUad,  66  K.  Y. 
118, 118;  EfMitt  ▼.  WiffetK  L.  R  6  Q.  B.  660; 
€at»  BankT.  Keens,  58  Maine,  108;  FaU River 
At  Bank  t.  Buffinton,  97  Mass.  480. 

Il  seems  to  us  that  if  the  case  had  been  sub- 
nitted  to  the  Jury  and  they  had  found  such 
B^tonce  upon  the  part  of  thedepositoras  pre- 
dudra  him  nom  disputing  the  correctness  of. 
the  aceount  raideredTby  the  Bank,  the  verdict 
eoold  not  hare  been  set  aside  as  wholly  unsup- 
ported hj  the  evidence.  In  their  relations  with 
aepodton,  banks  are  held,  as  they  oup;ht  to  be, 
to  rigid  mponsibOity.'  But  the  principles  gov- 
hf]  cning  those  relations  ought  not  to  be  so  ex- 
tendea  as  to  invite  or  encourage  such  negligence 
by  depodton  in  the  examination  of  tbmr  oank 
•eeocmts  as  is  incondstent  with  the  relations  of 
the  parties  or  with  those  established  rules  and 
Qsagea,  sftnctioned  by  business  men  of  ordinary 
pnodenoe  and  sagacity,  which  are  or  ouirht  to 
ne  known  to  depositors.  4P 

We  onist  not  oe  understood  ss  holding  that 
tkm  examination  by  the  depositor,  of  ms  ao- 
CDont,  mnst  be  so  dose  and  thorough  as  to  ex- 
dnde  the  possibili^  of  anv  error  whatever  be- 
itt  overiooked  1^  him.  Nor  do  we  mean  to 
Md  that  the  depositor  is  wanting  in  proper 
care  when  be  impoees  uponsomecompetent  per- 
son the  duty  of  making  that  examination  and 
of  giv^i|r  timdy  notice,  to  the  bank,  of  objec- 
tJooB  to  ttM  account.  If  the  examination  is  made 
bj  wmdk  an  agent  or  derk  in  good  faith  and 
with  otdinaiy  diligence,  and  due  notice  given 
ef  n^  error  in  the  account,  the  depositor  dis- 
liisiyi  hie  duty  to  the  bank.  But  when,  as  in 
tfaii  case,  the  scent  commits  the  forgeries  which 
misled  the  bank  and  injured  the  depositor  and, 
tfaerefbte,  has  aa  interest  in  concealing  the 
tecsy  ttie  principal  occupies  no  better  position 
ttsB  be  would  have  done  had  no  one  been  des- 
Icaated  by  him  to  make  the  required  examina- 
tfisB:  without,  at  least,  showing  that  he  exer- 
deed  reasonable  diligence  in  supervising  the 
^*»«4«?^  of  the  agent  while  the  latter  was  dis- 
diaiglug  the  trust  committed  to  him.  In  the 
■hfifif  of  fQdi  supervision,  the  mere  desigpa- 
tioo  of  m  agent  to  discharge  a  duty  restioff 
primarfhf  jxpoa  the  prindpal,  cannot  be  deemed 
the  equivalent  of  performance  by  the  latter. 
WbBe  DO  rale  can  be  laid  down  that  will  cover 
etery  transaction  between  a  bank  and  its  de- 
podior,  it  is  sufficient  to  say  that  the  latter's 
duty  is  discharged  when  he  exercises  such  dili- 
faaoe  as  is  required  bv  the  circumstances  of 
the  particular  case,  including  the  relations  of 
the  parties,  and  the  estabUshra  or  known  usages 

It  WM  insisted  in  argument  that  the  grounds 
•poa  which  tiie  drcuit  court  proceeded  are  sus- 
l&edbytbesettledcourseofdeciBioninthehigh- 
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est  court  of  New  York,as  manifested  in 
V.  Dmimm,  10  N. Y.  70:  Welsh  v.  Oerman-Amer- 
(can  Bank,  78  K.  Y.  421,  and  Frank  v.  Ohmi- 
eai  MHonal  Bank,  84  N.  Y.  218.  We  are  also 
referred  to Manufacturen  Nat  Bank  y.Bamee,  r  n  ti 
65  111.  69,  and  Nat  Bank  v.  Tappan,  6  Kan.  ^^"^ 
456,  467.  There  are,  it  must  be  conceded,  some 
expressions  in  the  first  two  cases  which,  at  first 

fiance,  seem  to  Justify  the  position  of  counsd. 
tut  it  is  to  be  observed,  in  reference  to  the  case 
of  Weiseer  v.  Deniscm,  that  it  is  said  in  the  opin- 
ion of  the  court  that,  as  the  bank  had  not  taken  j^j^J^M 
any  action,  nor  lost  any  rights,  in  consequence 
of  the  silence  of  the  depositor,  the  only  effect 
of  such  silence  was  to  cast  the  burden  upon  him 
to  show  fraud,  error,  or  mistake  in  the  account 
rendered  by  the  bank.  From  Welsh  v.  Qerman- 
American  Bank,  it  is  clear  that  the  comparison 
1^  the  depodtor  of  his  check  book  with  his 
pass  book  would  not  necessarily  have  disdosed 
the  fraud  of  his  derk;  for  the  check  when  paid 
by  the  bank  was,  in  respect  of  date,  amount, 
and  name  of  payee,  as  tne  depositor  intended 
it  to  be,  and  the  fraud  was  in  the  subsequent 
forgery  by  the  clerk  of  the  payee's  name.  As 
the  depodtor  was  not  presumed  to  know,  and 
as  it  did  not  appear  that  he  in  fact  knew,  the 
signature  of  the  payee,  it  could  not  be  said  that 
he  was  guOty  of  negligence  In  not  disooverinff , 
upon  receiving  his  pass  book,  the  fact  that  ms 
derk  or  some  one  else  had  forged  the  payee's 
name  in  the  indorsement. 

The  latest  expresdon  of  the  views  of  the 
Court  of  Appeals  of  New  York  ii  in  Fkrank  v. 
Chemical  Nat,  Bank.  From  what  is  there  said 
it  is  evident  that  that  learned  tribunal  does  not 
give  its  sanction  to  the  broad  propodtion  that 
a  depodtor  who  obtains  periodical  statements 
of  his  account,  with  the  vouchers,  ii  under  no 
duty  whatever  to  the  bank  to  examine  them, 
and  give  notice,  within  a  reasonable  time,  of 
errors  discovered  therein.  The  court  in  that 
case,  speakinff  by  Judae  Andrews,  who  deliv- 
ered the  opinion  in  Washy.  Qerman-Ameriean 
Bank,  refers  to  Weisser  v.  Denison,  After  ob- 
serving that  it  was  unnecessary  to  restate  the 
grounds  of  that  decision,  and  adverting  to  the 
argument  that  where  a  pass  book  was  kept 
which  was  balanced  from  time  to  time  and  re- 
turned to  the  depodtor  with  the  vouchers  for 
the  diarges  made  by  the  bank,  indudinc^  forged 
checks,  the  latter  is  under  a  duty  to  the  bank  ri  la-i 
to  examine  the  account  and  vouchers,  with  a  ^  ^^ 
view  to  ascertain  whether  the  account  is  cor- 
rect, he  proceeds:  "  It  does  not  seem  to  be  un- 
reasonable, in  view  of  the  course  of  business 
and  the  custom  of  banks  to  surrender  their 
vouchers  on  the  periodical  writing  up  of  the 
accounts  of  depositors,  to  exact  from  tne  latt^ 
some  attention  to  the  account  when  it  is  made 
up,  or  to  hold  that  the  negligent  omisdon  of  all 
examination  may.  when  injury  has  resulted  to 
the  bank,  which  it  would  not  nave  suffered  if 
such  examination  had  been  made  and  the  bank  ' 
had  received  timely  notice  of  objections,  pre- 
clude Uie  depodtor  from  afterwards  Question- 
ing its  correctness.  But  where  forgea  checks 
have  hecn  pdd  and  charged  in  the  account  and 
returned  to  the  depodtor,  he  is  under  no  duty 
to  the  bank  to  so  conduct  the  examination  thiU 
it  will  necessarily  lead  to  the  disoovery  of  the 
fraud.  If  he  examines  the  vouchers  personally, 
and  is  himself  decdved  by  the  skilliul  charac- 
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ter  of  tb«  forgery,  bis  omiMicm  to  dteorer  it 
will  not  shift  upon  him  the  kn  whidi,  in  the 
first  instance,  is  the  loss  of  the  henk.  Banks 
are  bound  to  know  the  signatures  of  their  ciia> 
tomeis;  and  they  pay  checks  jMirporting  to  be 
drawn  by  them  at  tlfoir  peril.  If  the  bank  pays 
a  forged  check  it  oommits  the  first  fault  It 
cannot  Tidt  the  consequences  upon  the  inno- 
cent depositor  who,  after  the  fact,  is  also  de> 
ceived  by  the  aimiilated  paper.  80  if  the  de> 
positOT,  in  the  ordinary  course  of  bosincas. 
commits  the  examination  of  the  bank  account 
and  TOQchon  to  clerks  or  ag«its,  and  they  £afl 
to  discoTer  diecka  whidi  are  fomd*  the  do^ 
of  the  depodtor  to  the  bank  is  mscharged,  al- 
though the  prindpal.  if  he  had  made  the  ex- 
amination personally,  would  hftve  detected 
than.  The  alleged  duty,  at  most,  only  reqoires 
the  depositor  to  use  <»dinary  care;  and  if  this 
is  ejxrcised,  whether  by  himself  or  his  acents, 
the  bank  cannot  jurtly  complain,  ahhougn  the 
forgeries  are  not  discoTeied  untfl  it  is  too  late 
to  retriere  its  position  or  make  redamatioQ 
ttom  the  fwger. 

In  Manitfacturen  Smt  Brmk  t.  Skrmm^  the 
Supreme  Oourt  of  Illinois,  while  expressing  Us 
approTal  of  Uie  decision  in  Wamct  t.  IXwiw, 
shows  that  the  bank  was  itself  guihr  at  negfi- 
geace  in  paying  cheeks  drawn  by  tne  depoai- 
lor^  derk;  for  it  had  in  its  possessioii,  placed 
there  hr  Uie  depositor*  written  eridenee  that 
the  antborirf  01  the  ckrk  10  draw 
againsl  tibe  depcoitor^s  account  was 
ID  a  dsB^noted  oeiiod^  whick  had  expired 
when  the  cherk^  uiere  as  dispate  were  paid. 
Kor  does  the  caae  died  from  Uie  Supreme  Court 
of  Caaeaa  militate  asainst  the  riews  we  hacve 
^mresBed*  ahhoogh  it  refers  with  apftroral  10 
Wiiwr  T.  Dtniion,  The  questMMi  there  was  aa 
Id  the  r%ht  of  the  bank  to  ^arge  tte  deposikir 
wUh  the  assoawt  of  acertam  fbcgedaceepCaaee. 
The  coQit  found  that  the  depositors  were  not 
guil^  of  aeglKt»  and  sraTe  Dodce  of  the  foq^ery 
as  sooa  aa  tt  was  discorered. 

Aa  laskructiTe  cat^r  is  tbat  of  Ikana  t.  JKiT. 
£^nJt^ttLi  iilqMdAcasa 3tesw  13«.  13i^.  where 
the  issue  was  between  a  bank  and  tfe»  depuster 
m  referenee  to  a  check  wioch  the  btter>  derk 
alhwed  after  it  had  N*en  sz^^ued  and  be^xe  it 
waa  paid  by  the  bonk.  The  court  said  that  the 
piaweiffsv  who  were  the  depwtiotSt.  owed  so  the 
bank  '"  U)<;  duty  of  ^xercisaag  due  diUgcaee  S» 
give  it  inforuiilioa  that  the  paymcat  was  ma- 
authorized;  and  tixis  iochAJEKd  not  ooih'  due 
diii^mre  in  ^rin^  aocke  after  knowie^ge  of 
the  rocgery.  but  afeo  due  viili^^ence  iadiBeover^ 
in^it.  If'ctiif  p{aintii£$  knew  of  the  miBtake^ 
ar  if  they  had  tiiiit  notice  of  ft  which  eonsats 
m  the  knl^tvT«^L:«  of  £Mt»  which,,  by  the  exex^ 
ei^  of  d*»?  o:uv  aavi  dilli^ence^  wiU  'tfiscioae  it» 
thar  tilled  t J  titadr  duty:  and  afh^ptioft  of  the 
check  aai  nia^^oitioft  of  the  pajanant  w3t  be 
iffifued.    They  cannot  bow  re«{uat  the  detei^ 


whidi  the  statements  and  checks  were  ddlTered 
to  them."  Soin^orehfT.  (Jhaapeaki  BmMk,Si 
Md.  563,  which  was  also  a  case  where  diecte 
forged  1^ the  confidential derk  of  thed^Kwitor 
had  been  paid  \jj  the  bank,  and,  as  shown  by 
the  pass  book,  were  diarged  to  his  aooounl. 
The  court  inKm  an  elaboiate  review  of  the  an- 
thoritieB»  ssio,  upon  the  eeneral  question,  that 
*'  There  is  a  dot^  owing  cram  the  cosUnner  to 
the  bank  to  act  with  that  oidinaiy  diEgenoe  and 
caiethat  prudent  bustness  men  genoaUj  bch 
stow  on  sudt  cases^  in  the  examination  and 
comparison  of  the  ddsts  and  credits  ocwtaiiieil 
in  his  bank  orpassbook,  in  order  to  detect  any 
errors  or  mifrtskes  tiierein.  More  than  this* 
under  ordinary  drcumstanoes^  could  not  be 
requjred.* 

What  has  been  said  ^ipUes  mahi^  to  Ow 
IsBoe  between  ibt  parties  in  relation  to  the 
altered  die^s  embraced  in  the  balancings  of 
October  and  November,  1880,  and  January, 
1S8L  The  case  in  reference  to  die^88518  and 
8S50  presents  a  somewhat  different  a^iect. 
Cooper,  we  infer  from  the  eridenee,  beramii 
awaie«  on  March  2, 1881,  when  these  diei^s 
were  returned  with  his  pus  book,  balanced  an 
of  that  date,  that  they  were  forgeries.  But  it 
is  not  dear  from  UieeTideDoe  at  what  time,  or 
on  what  day,  he  gave  the  Bank  notice  of  that 
fact,  or  generally  of  the  fact  that  there  had 
been  alterations  m  his  diedOL  Itmaybethnt 
the  aecouBt  rendered  on  March  8^  1881,  did  not, 
by  reaaon  of  any  umif  rfassiy  dAy,  becomean 
Aoeonnt  stated,  as  to  Uema  subsequent  to  the 
halanfing  of  Jamaiy  18^  1881;  and  oonae- 
yently  ttere  ss^  be  no  grotmd  to  diargethe 
depositor  w^h  atigligeiice  in  not  girini^  doe 
10  the  Bsnk  of  the  alleged  altentioaB  of 
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aac  to  corrcfct  a  mifft:Ua  to 
wUich  ft  nu^hc  buTt  pcottctod 
aif^ti^jTmce  ol:  the  pfamcffl^ 
pttimrii£»  were  required^  in  the 
ailT^^^foee.  to  cettd  the  skTothly 
cs^iniiQe  the  checks,,  and  hiiw 
sminrtCt^o  tbey  were  bmtni  to 
mfetences  are  to  be  drawn,. 
nacure  and  ceorse  of  daalln^ 
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that  i^  on  the  fine  occupied  bv 
^to  the  creffit  of,*  and  so  as  al- 
ftatsee  the  latter  wordsL  Thna  in- 
<lBC9sa,.  tne  caecK  was  aent  eteci  oy  uooper  so 
BedftifiirthepucBQae^asthe  former  stsites,  of 
haii^  it  A^pQsM  to  has  credit,  as  agent  of 
A  C^^  Beriia  pwwPtod  it  at  the 
nceiied  the  saoa^y  on  it,  but 
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Hw  poremptoiY  inBtmctioD  to  And  against 
the  Bank  upon  tKis  cause  of  action  was.  per- 
hapa.  based  mainly  upon  the  assumption  that 
the  iDdorsement  imputed  a  direction  to  place 
te  amomit  of  the  check  tP  the  credit  of 
Oooper,  aa  agent  for  Aahburner  &  Co.    But 
thcfe  la  ground  to  contend  that  such  was  not 
the  Intentioa  of  Cooper.    Evidently  he  had, 
for  use,  a  stamp  hj  wnidi  he  could  print  the 
toegoing  wends  upon  checks  which  he  desired 
plaoed  to  hia  credit,  as  agent  for  Ashburner  <& 
Ca,  leaTiog  a  blank  line  for  his  own  signature. 
The  object  of  this  was  to  save  time  smd  writ- 
iqg.    It  misfat  be  asked  why  should  he,  as 
a«o€  for  Ashburner  A  Ca,  draw  a  check  pay- 
ahla  to  bis  own  order  as  such  agent,  and  then 
direcC  the  Bank,  by  his  indorsement  as  agent, 
to  place  the  money  to  the  credit  of  himseu,  as 
aeeot  for  Aahburner  &  Ca;  with  one  hand 
takiag  the  money  out  of  his  account,  as  agent, 
and  with  the  otMr  puttiof(itback  immediately 
into  the  same  account?    And  it  mi^ht  be  ar- 
pwd  that  if  he  intended,  by  his  indorsement, 
to  direct  the  money  to  be  placed  to  the  credit 
of  himself,  as  agent  of  Aahburner  A  Co.,  he 
voqU  have  written  his  name  in  the  blank  line 
vadenieath  the  words  "to  the  credit  of;"  but 
that,  to  prevent  any  sudi  disposition  of  the 
■ooey.  be  obliterated  the  operative  words  in 
Che  slsmpfd  Unes  on  the  back  of  the  check  by 
vrUng  his  name  across  the  words  "to  the 
oetfit  of,"  thus  making,  what  the  Bank  claims 
was  intoided,  an  in^rsement  in  blank,  en- 
tidfaig  the  bearer  of  the  check  to  receive  the 
■OMry.    Or,  if  his  purpose  was  to  take  out  of 
Ui  acoount,  as  agent,  ttie  sum  spedfled  in  his 
cheek,  and  at  the  same  time  show  that  the 
■ooey  was  not  to  be  used  by  him  for  his  per- 
Koal  beoeilt,  bat  for  his  principals,  what  he 
did  would  naturally  effect  that  object.    If  the 
iadonement  was  made  in  such  manner  as  fairly 
istedSoBte  that  it  was  intended  to  be  in  blank, 
te  loss  should  fall  on  the  depositor  whose 
caused  the  mistake.    These  obser- 
are  not  intended  as  an  expression  of 
as  to  the  weight  of  evidence  upon  this 
of  the  esse.    They  are  intended  only  to 
a«t  the  case,  as  to  the  check  for  $280.97, 
lot  clearly  for  the  plaintiffs,  and  ought  to 
been  submitted  to  the  lury. 
It  resolts  from  what  has  been  said  that  the 
vred  in  peremptorllyinsteucting  Uie  Jury 
for  the  plaintiffs,    Both  causes  of  action 
sas  peculiarly  fora  Jury  to  determine,  under 
Instroctlons  as  may  be  consistent  with 
principles   announced  in   this  opinion, 
er  tbe  plaintifls  are  estopped,  by  tne  neg- 
d  tbor  representative,  to  dispute  Uie 
ness  of  the  account  as  rendered  by  the 
from  time  to  time  ia,  in  view  (^  afl  the 
of  thia  case,  a  mized  question  of 
fad    As  there  is,  under  the  evidence, 
Ur  niound  for  controversy  as  to  whether  the 
of  the  Bank  ezerctoed  due  caution  be- 
psjing  the  altered  checks,  and  whether 
ieposltnr  omitted,  to  the  injury  of  the 
to  do  whst  ordinary  care  and  prudence 
wmiued  of  him,  it  was  not  proper  to  withdraw 
from  the  JuiT.    R  B.  €h.  r,  8Umi.  17 
niS4  U.  a  bk.  21,  L.  ed.  749]  and 
T.  ITTA.  Wiifffins  ▼.  Burkham,  Dana  v. 
€fiJkgBejnatic^§DdBdn^Y.Che9a' 


The  Judgment  i$  refoened  and  the  eauee  re- 
manded for  a  new  trial  and  for  further  proceed- 
ings  in  oonformiiig  with  this  opinion. 

Mr.  Juetiee  BUtchford  did  not  sit  in  this 
case  or  take  any  part  in  ita  decision. 
T^ueoopy.   Test: 

James  H.  MoEenne j,  CSerk,  Sup.  OooHJI.  8. 


ROGERS  WRIGHT,  Assignee  in  Bankruptcy 
of  John  Btbnb  and  Frank  P.  Btrnb, 
Late  Partners  Doing  Business  as  the  Ken- 
tucky and  Gbbat  Eastern  Railroad  Con- 
struction COKPANT,  Appt., 

e. 

KENTUCKY  AND  GREAT  EASTERN 
RAILWAY  COMPANY,  FARMERS 
LOAN  AND  TRUST  COMPANY  bt 


FARMERS  LOAN  AND  TRUST  COM- 

PANY,  Appt., 

V. 

ROGERS  WRIGHT,  Assignee  in  Bankruptcy 
of  John  Btrnb  and  Frank  P.  Btrnb, 
Late  Partners  Doing  Business  as  the  Ken- 
TUOKT  and  Great  Eastern  Railway  Con- 
struction Company,  Kentucky  and  Great 
Eastern  Railway  Company  bt  al. 

(See  8.  C.  Reporter's  ed.  72-Oa.) 

Bailroad^-^eonetruetion  qf  eontraete-^mortgaffe. 

L  Tbe  Kentuoky  and  Great  Eastern  RaUroad 
OoDBtmotion  Company  acquired  no  ownership  of  or 
Uen  on  the  oonstruoted  road  between  Newport  and 
Oatlettslninrh,  under  its  contract  of  May  22. 1873, 
with  the  KentucAcy  and  Great  Eastern  Railway 
Oompany  for  the  construction  of  the  road. 

9l  The  Construction  Company's  contract  was  sub- 
ject to  the  contract  of  January  15, 1878,  between  tbe 
owners  of  the  Maysvllle  and  Big  Sandy  Railroad 
and  the  Kentucky  and  Great  Bastem  Raflway  Com- 
pany for  a  conditional  sale  of  said  property  to  the 
Raflway  Company,  of  which  contract  the  Construc- 
tion Company  had  notice. 

8.  Under  the  mortgage  executed  by  the  Kentucky 
and  Great  Bastem  fiuiuway  Conipany  on  February 
IS,  1872,  the  Itomera'  Loan  and  Trust  Company,  at 
mortgagee,  took  only  such  rights  as  the  mortgagor 
had  or  snbseanently  obtained!  as  against  the  ven- 
dors of  the  MaysYille  and  Big  Sandy  Railroad ;  and 
the  mortgagor  never  havUur  obtained  title  to  sold 
road,  the  mortgagee  was  therefore  bound  bv  the 
forfeiture  under  the  conditional  sale,  especially  as 
it  did  not  take  steps  to  set  it  aside  within  a  reason- 
able time ;  and  as  to  any  rights  of  way  acquired  by 
the  mortgiEigor  along  the  line  of  the  Sfavsville  and 
Big  Sandy  road  other  than  those  purchased  from 
the  owners  of  said  road,  the  cross  bill  is  not  so 
drawn  nor  the  evidence  such  that  they  can  be  sab- 
Jected  to  the  mortgage  in  this  prooeeding. 
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,  29,  1886.  Decided  Mar,  1, 
1886. 


Argued  Jan.  16, 
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CROSS  appeals  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kentucky. 
The  case  is  stntod  by  the  court 
Mr.  C*  L«  Raiaon,  Jr*«  for  assignee. 
Mr.  Aaron  F*  Perry*  for  Maysville  and 
Big  Sandy  Railroad  Company. 

Meeere.  John  A.  Campbell   and    Sewett 
Sergeant,  for  Fanners  Loan  and  Trust  Co 
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SuPREMB  Court  of  thb  Unttbd  STATBa. 


Oct.  Tb&u, 


173]  Mr,  Justice  BlatcUford  delivered  the  opin- 
ion of  the  court: 

On  the  18th  of  December,  1850,  the  LdMar 
tore  of  Kentucky,  by  special  A.ct  (Laws  of  i860, 
Vol.  2,  chap.  96,  p.  79),  created  a  corporation 
known  as  the  Maysville  and  Big  Sandy  Rail- 
road Compan^Hiereinafter  called  the  Big  Sandy 
Company),  witn  power  to  construct  and  main- 
tain a  railroad,  commencing:  at  or  near  the  City 
of  Maysville,  Kentucky,  ana  running  thence  to 
the  big  Sandy  River,  by  such  route  as  might  be 
f  oimd  practicable.  The  Act  eave  authonty  to 
the  Counties  of  Mason,  LewiB  and  Greenup, 
and  to  any  town  in  anv  of  those  counties,  to 
sul)scribe  to  the  stock  of  the  Company,  when 
authorized  by  a  majority  of  the  voters  of  the 
county  or  town,  the  proposition  to  be  submitted 
to  them  by  the  directors  of  the  Company:  and 
the  Uttue  of  bonds  by  the  counties  and  towns  in 
aid  of  the  railroad  was  provided  for.  This 
indicated  that  the  route  of  the  road  was  expected 
to  run  through  the  counties  above  named, 
l^faysville  is  m  Mason  County,  on  the  south 
bank  of  the  Ohio  River.  Lewis  County  adjoins 
Mason  on  Uie  east,  and  Greenup  adjoins  Lewis 
on  the  east  All  Uiree  of  them  Ue  along  the 
south  bank  of  the  Ohio  River.  The  next 
county  in  Kentuckyeast  of  Greenup  is  Boyd, 
and  the  Big  Sandy  Kiver,  after  being  for  some 
distance  the  boundary  between  Kentucky  and 
West  Virginia,  empties  into  the  Ohio  River  in 
Boyd  County,  only  a  short  distance  eastward 
of  the  line  between  Greenup  and  Boyd  Counties. 
For  the  raUioad  to  reaeh  the  Big  Sandy  River 
it  was  necessary  it  should  pass  for  a  short  dis- 
tance through  Boyd  Coun^. 

The  Company  was  organized  and  b^an  the 
construction  of  the  road  in  1868;  and,  after 
expending  a  considerable  sum  of  money, 
clauned  to  have  been  $800,000,  it  became  finan- 
cially embarrassed  and  suspended  the  work  per- 
manently in  1864.  To  secure  certain  of  its 
creditors,  it  executed  one  or  more  mortgages  to 
them  on  its  road  and  all  its  franchises  and  char- 
tered privileges. 

By  an  Act  of  the  Legislature  of  Kentucky, 
approved  February  17,  1866  (Laws  of  1866, 
chap.  766,  p.  664),  those  mortgages  were  de- 
[74]  clared  to  be  legal;  and  authority  waS  given  to 
foreclose  them  by  proceedings  in  the  Mason 
Circuit  Court,  with  power  to  that  court  to  sell 
Uic  road,  wiUi  all  its  property,  rights  of  prop- 
erty, franchises  and  chartered  privileges  at 
public  sale;  and  the  Act  provided  that  the  pur- 
chasers at  the  sale,  after  it  had  been  approved 
by  the  court,  should  be  invested  with  the  title 
to  tlic  road  and  all  its  franchises  and  chartered 
privileges;  and  should  have  power  to  reorganize 
the  Company  under  its  charter  and,  for  the  pur- 
poses of  Its  charter,  to  "  make  contracts  with 
individuals,  corporations  and  other  railroad 
companies  for  the  building,  completion  and 
openition  of  said  road,  or  any  part  thereof." 
The  foreclosure  proceedings  were  had  in  1869, 
resulting  in  a  decree  and  a  sale  thereunder,  at 
which  M.  Ryan.  H.  Taylor,  Elizabeth  Gray, 
W.  H.  Wadsworth,  John  B.  Poyntz  and  John 
O.  Hickman,  trustee  of  Charles  B.  Coons,  de- 
ceased, became  the  purchasers  of  what  the  Act 
of  lb66  authorized  to  be  sold;  and  a  deed  of  it 
vras  made  to  them,  but  was  not  recorded  until 
1876. 

On  the  21st  of  March,  1870,  the  Legislature 
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of  Kentucky,  by  a  special  Act  (Laws  of  1870, 
Vol.  2,  chap.  Sfft,  p.  646),aeatedacorporatioB 
known  as  the  Elentuckv  and  Great  Eastern 
Railway  Company,  heremafter  called  the  Great 
Eastern  Company.  The  tenth  section  of  that 
Act  gave  power  to  the  Company  to  construct  a 
railway  from  such  point  or  points  in  the  Citiei 
of  Covington  and  Newport  as  it  might  adect, 
thence  through  Uie  Counties  of  CampbeU,  Ken- 
ton, Pendleton,  Bradran,  Harrison,  Fleming, 
Nicholas,  Robertson,  Bourbon,  Clark,  Mont- 

S^meiy,  Menifee,  BaUi,  Rowan,  PoweU,  Wolfe, 
organ.  Carter,  Lawrence,  Johnson,  Msgoffln, 
Breathitt,  Floyd,  Pike  and  Letdier,  or  sudi  of 
them  as  it  mi«it  choose,  to  any  point  or  points 
on  the  boundary  Une  between  the  States  of 
Kentucky  and  Yliginia  that  it  mi^t  sdect. 
The  route  thus  indicated  for  the  road,  by  nam- 
ing those  counties,  carried  it  far  to  the  south- 
ward of  the  south  line  of  Boyd  Cotmty  and  of 
any  road  running  from  Maysville  through 
Mason,  Lewis,  Greenup  and  Boyd  Counties  to 
the  Big  Sandy  River.  The  tenth  section  of  the 
Act  also  authorized  the  Company  "  to  construct 
such  branch  railroads  to  thdr  main  trunk  road 
in  or  through  such  counties  "  ss  it  mi^t  deem 
proper.  lYovision  was  made,  in  sectton  16, 
ana  following  sections,  for  subscriptions  br 
counties,  preancts,  cities  and  towns  to  Uie  stock 
of  the  Company,  wad  for  the  issuiiuF  of  bonds 
to  pay  thmf or.  Section  41  provided  as  fol- 
lows: "That  the  president  and  directoiB  of  said 
Company  may,  with  the  assent  of  the  holders 
of  a  majority  in  value  of  the  stock  in  said  Com- 
pany, purchase  and  hold  any  other  railroad  in 
this  or  any  other  State;  and  may  subscribe 
stock  in  or  aid  hi  the  building  of  anr  otber 
road,  in  or  out  of  this  State,  whenever,  m  their 
judgment,  it  may  be  to  the  interest  of  the  said 
Railroad  Company  to  do  so.  They  nunr  sell 
the  said  railway  or  lease  the  same;  and  may 
buOd  branches  from  said  road  and  brandieB 
from  said  branches.  That  said  Company  maT 
connect  its  said  road  or  any  of  its  teanches  wf^ 
the  railroad  of  any  other  company,  in  or  out  of 
this  State,  and  may  lease  and  operate  any  rail- 
road connecting  with  the  road  or  brandies  o^ 
said  railway;  imd  it  may  consolidate  with  and 
make  runnmg  and  opmxtag  arrangements  with 
any  other  railroad  company,  upon  such  terms 
as  may  be  agreed  on  by  the  contracting  partiea.** 
By  sections  44  and  46  it  was  provided  that  the 
Company  mi^t  issue  its  bonds  for  $1 .000  each , 
to  an  amount  not  exceeding  $16,000,000,  to  be 
secured  bv  "  a  mortgage  or  deed  of  trust  coa> 
veying  said  railroad  and  its  property  franchisea 
to  a  trustee  or  trustees." 

The  Great  Eastern  Company  was  oiganized 
hi  June,  1871.  On  the  16th  of  July.  1971,  the 
owners  of  the  Big  Sandy  road  made  the  foUow. 
ing  written  proposition,  signed  by  all  of  th^n, 
to  the  Great  Eastern  Company:  "  To  the  Ken- 
tucky and  Grntt  Eastern  Railroad  Co. :  The 
owners  of  the' Maysville  and  Big  Sandy  Rail- 
road propose  to  accept  $67,007  for  the  road  and 
all  its  rights  and  f rancluseft  neld  by  them  under 
their  purchase,  payabidin  cash  or  bonds  of  the 
County  of  Masou,  or  otlier  good  security. 
Sboula  the  jMiyments  be  made  m  the  booda  of 
the  County  of  Mason,  they  will  take  the  paj- 
ments  in  such  proportion  as  their  debt  bears  to 
the  sum  voted  by  the  County  of  Mason  and  tlie 
issuance  of  those  bonds  by  the  county  to  the 
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Kiwtpcky  and  QtmX  Eastern  Company.  Bat  it 
fi  herdiyitfaHilated  that  upon  the  aooeptance  of 
tUf  propoeftion  by  the  Kentucky  and  Great 
EMton  road«  no  tinneceasaiy  delay  shall  occur 
in  taking  the  Tote  of  the  OounW  of  Mason  upon 
thdr  subecrtption  to  the  Rauroad  Company. 
TVb  |Hoposinen  to  remain  open  for  accedence 
f«  thirty  days  from  lOth  day  of  July,  1871;  the 
votk  OD  the  road  to  commence  in  good  faith  in 
its  monthafrom  the  10th  July,  or  this  article  to 
beToid." 

It  is  manif est  that  in  this  proposition  the 
ownen  of  the  Bif  Sandy  property  were  provid- 
iaf  for  Uie  completion  of  the  Big  Sandy  road, 
Oder  the  diarter  of  the  Big  Sandy  Company 
sDd  the  Act  of  1866;  for  the  only  authoriQr  for 
the  isiutug  of  bonds  of  the  County  of  Mason  was 
that  gf  Ten  by  the  charter  of  Uie  Kff  Sandy  Com- 
pany; and  by  the  proposition  the  bonds  of  that 
eoonty,  to  be  taken  in  payment,  were  bonds  to 
be  isKied  for  a  subscnptica  to  stock  by  that 
eoimty ;  and  the  work  which  was  to  commence 
ia  ^  months  was  work  on  the  Big  Sandy  road. 
The  ezecutiTe  committee  of  the  Great  Eastern 
Oooipany  acc^ted  this  proposition  and  re- 
poned  it  to  the  Doardof  directors  of  that  Com- 
pany, aft  a  meeting  held^  them;  and  it  was, 
on  the  28d  of  Aurat.  1871,  approved  by  that 
board.  On  thed^of  August,  1871.  theboard 
adopted  a  rescdutioD  "  that  the  question  of  sub- 
mitting the  proposition  to  the  ^mous  counties 
bemeeu  Kewport  and  Catlettsburgh,  for  sub- 
Bcciptksiia  to  the  stock  of  the  company,  be  re- 
fiened  to  the  execotire  committee,  with  full 
powers  Tested  in  them  to  proceed  and  carry 
■idi  propositions  into  efifed"  Newport  is  on 
the  OUo  RiTer,  in  Campbell  County,  and  Cat- 
httsburgb  Is  on  the  Big  Sandy  River,  in  Boyd 
Connsy,  and  the  coontiei  between  Kewport  and 
CaacttelHifrii  are  Campbell,  Pendleton, 
Biacfaa,  Mason,  Lewis,  Greenup  and  Boyd,  all 
Mag  on  the  south  ba^k  of  the  Ohio  Riyer. 
Maysrflle  Is  in  Mason  County,  about  half  way 
between  the  east  and  west  lines  of  that  county. 
In  the  fon  of  1871  Mason  County  voted  to 
snbocrfbe  f400,000,  and  Lewis  County  voted  to 
nbecriba  $100,000,  to  the  stock  of  the  Great 
bsSem  Oompany,  the  subscriptions  to  be  paid 
hi  the  bonds  of  those  counties. 
then  is  no  satisfactory  evidence  that  any 
OB  the  road  between  MaysvUle  and  Cat- 
or  on  the  old  line  of  the  Big  Sandy 
was  oommenced  within  six  montlis 
tbe  16th  of  July,  1871,  or  that  even  sur- 
verfng  oo  that  line  was  done  within  that  time. 
On  the  IMh  of  February,  1872,  the  Great 
Oompany  executed  a  mortgage  to  Uie 
I  Loan  and  Trust  Company,  herein- 
called  the  Trust  Company,  a  corporation 
Kew  York,  af  trustee.  That  mortgage  re- 
nt followi:  "  Whereas,  the  said  Eentuc^ 
Qfeaft  Eastera  Railway  Company,  the  party 
part,  has  been  duly  chartered  and 

under  and  by  virtue  of  the  laws  erf 

OusHHinn  wealth  of  Kentucky,  with  power 
s,  coostmct,  eouip  and  operate  a  fine  of 
within  the  saicf  Commonwealth  of  Ken- 

,.  Brom  the  City  of  Newport,  in  Campbell 

GooBlf,  State  of  Kentucky,  upoiL  along  and 
■aar  wm  aouthem  bank  of  the  Ohio  River, 
la  aafcl  Slate  of  Keotudi^,  to  apoint  on  the 
flMB  Haa  between  the  State  of  Kentucky  and 
Waal  YbflBia,  aft  or  near  Catlettsburi^,  Boyd 
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County,  State  of  Kentucky,  a  distance  of  one 
hundred  and  forty-six  mOes,  be  the  same  more 
or  less."  It  then  states  that  the  company,  '  *  for 
the  purpose  of  constructing,  equipping  and 
completiDff  its  aforesaid  line  of  railway,"  has 
determined  to  issue  its  bonds  for  an  amount 
"  not  exceeding  $15,000  per  mile  for  the  whole 
length  of  said  railway  in  the  State  of  Ken- 
tucky," being  in  all  |S3. 190,000,  and  to  secure 
the  payment  of  said  bonds  "  by  a  first  mortfase 
upon  the  aforesaid  railroad,  franchises,  ana  SH 
the  property,  real  and  personal,  rights  and  in- 
terests, now  owned  and  possessed"  by  it  in  the 
State  of  Kentucky,  or  wnich  it "  may  hereafter 
acquire  therein.''^  It  then  mortgages  to  the 
Trust  Company  "all  and  singular  Uie  entire  line 
of  the  Kentucky  and  Great  Eastern  Railway 
Company's  raUioad,  extending  from  the  said 
City  of  Newport,  in  the  State  of  Kentucky,  to 
saia  point  in  said  Stete,  on  the  stete  line  between 
the  Stetes  of  Kentucky  and  West  Virginia,  as 
hereinbefore  described,  as  the  same  is  now  or 
may  hereafter  be  lodged  and  constructed  by  Uie 
saia  party  of  the  first  part,  with  the  right  of 
way,  and  all  the  real  and  personal  property, 
rights  and  interests  of  the  said  party  of  the  first 
piurt  to  the  said  line  of  railway  in  the  State  of 
Kentuclrp',  whether  the  same  is  now  owned  or 
possessed,  or  may  hereafter  be  acquired  by  the 
said  party  of  the  nrst  part,  and  aU  tne  privileges  [78] 
and  franchisesof  the  said  party  of  the  first  ptut, 
for  the  holding,  operating  and  maintaining  Its 
said  line  of  railway."  The  mortgage  trust  was 
accepted  by  the  trustee,  in  writlog,  March  5, 
1872,  and  the  mortgage  wp^  recorded  in  Octo- 
ber, 1872,  InCampMU,  Pendleton  and  Brackexf 
Counties;  in  November,  1873,  in  Lewis  and 
Greenup  Counties;  and  in  January,  1878,  In 
Boyd  County. 

By  an  Act  td  the  Legislature  of  Kentucky, 
passed  March  27, 1872,  it  was  provided  (§  1)  that 
section  10  of  the  Act  of  March  21,  1870,  be 
amended  so  as  to  authorize  the  Great  Eai^m 
Company  "  to  construct  said  road  through  tbe 
Counties  of  Mason,  Lewis,  Greenup  and  Boyd; 
and  the  sdd  Kentncky  and  Great  Eastern  liail- 
way  Company  are  hereby  invested  with  all  tbe 
rights,  privileges  and  franchises  necessary,  as 
contained  in  their  said  charter,  to  construct 
Uieir  midn  stem  line  of  railway  through  said 
counties,  except  as  hereinafter  provided/'  Sec- 
tion 2  provided  that  whenever  the  Company 
should  desire  to  submit  any  vote  to  the  qualified 
voters  of  either  of  tbe  four  counties  above 
named,  "  for  any  subscriptions  to  the  capital 
stock  of  said  railway  or  any  branch  thereof,"  it 
should  be  submittea  under  the  provisions  of  sec- 
tion 16  of  the  Act  of  March  21, 1870,  and  not 
oUierwise.  Section  2  concluded  with  this  pro- 
viso: "  Provided,  further.  That  said  Kentucky 
and  Great  Eastern  Railroad  Company  shall, 
previous  to  constructing  their  said  road  east  of 
MaysviUe,  through  Mason  County,  and  on 
through  the  Counties  of  Lewis,  Greenup  and 
Boyd,  purchase  and  pay  for  the  Maysville  and 
Big  Sandy  Railroad,  or  make  sucn  arrange- 
ments with  the  owners  of  said  Maysville  anc* 
Big  Sandy  Railroad  as  shall  be  satisfactory  to 
each  of  raid  owners. "  Sections  5  and  6  were  as 
foUows:  "  Sec.  6.  The  president  and  directors 
of  said  Railroad  Company  shall  have  no  author- 
ity, either  under  this  charter  or  the  charter  of 
the  Maysville  and  Big  Sandy  Railroad  Com- 
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pany,  to  sabmit  to  TOteis  of  any  county  the 
question  of  a  subscription  by  a  county  to  the 
capital  stock  of  said  Company;  but  raid  sub- 
scription may  alone  be  submitted  by  the  county 
court  Sec.  o.  Nothing  in  this  Act  shall  be  con- 
strued as  making  valid  the  votes  in  the  Counties 
of  Lewis  and  Mason,  upon  the  propositions 
voted  on  in  said  counties  to  subscribe  to  the  cap- 
ital  stock  in  said  counties." 

Undoubtedly  because  of  the  concluding  pro- 
viso of  section  2  of  the  Act  of  March  27,  1872, 
and  of  the  fact  tliat  any  agreement  growing 
out  of  the  proposition  of  July  15,  1871,  was 
consid^ed  to  be  at  an  end,  a  resolution  was 
adopted  at  a  meeting  of  the  board  of  directors 
of  the  Great  Eastern  Company,  on  the  10th  of 
February,  1878,  authorizing  the  president  of  the 
Company,  Uien  Nathaniel  Sands,  "to  contract 
with  the  ofhcers  and  owners  of  the  Maysville 
and  Big  Sandy  Railroad  Company,  for  the  pur- 
diase  and  transfer  of  said  road,  to  the  Een- 
tuc^  and  Great  Eastern  Railway  Company." 

Pnor  to  this,  and  on  the  15th  of  January, 
1878,  all  of  the  six  owners  of  the  Big  Sandy 
property,  except  Poyntz  (the  Bank  of  Een- 
tucKy  having  succeeded  to  the  interest  of 
Ryan),  had  executed  the  followinj^  instrument: 

' '  whereas,  the  General  Assembly  of  the  Com- 
monwealth of  Kentucky  passed  an  Act  entitled 
'  An  Act  to  Authorize  the  Sale  of  the  Majs- 
ville  and  Big  Sandy  Railroad,  and  providmg 
for  the  organization  of  a  new  company  under 
its  charter  to  construct  said  road,'  approved 
February  17,  1866;  and  whereas,  said  road  was 
duly  sold  by  a  decree  of  the  Mason  Circuit 
^ourt  in  pursuance  to  the  provisions  of  said 
Act,  and  was  purchased  by  M.  Ryan,  H. 
Taylor,  Elizabeth  Gray,  W.  H.  Wadsworth, 
Jonn  B.  Poyntz,  and  John  G.  Hickman,  trus- 
tee of  Charles  B.  Coons,  deceased,  and  the  sale 
and  purchase  was  duly  confirmed  by  said 
court;  and  toherecu,  the  said  parties  as  sole 
owners  and  corporators,  having  reorganized 
the  said  Railroad  Company,  under  their 
purchase  and  said  Act  of  the  Legislature, 
did,  on  tlie  15th  day  of  J^>  1871,  propose  to 
sell  and  transfer  to  the  Kentucky  and  Great 
Eastern  Railroad  Company  all  the  property, 
rights  and  fran^isesof  the  said  Maysville  and 
Big  Sandy  Raiload  Company  held  by  them  as 
the  sole  owners,  stod^olders,  corporators  and 
officers  of  same,  for  the  sum  of  ($57,007)  fiftv- 
seven  thousand  and  seven  dollars,  payable  in 
cash  or  bonds  of  the  County  of  Mason,  or  oUier 
good  secu^ty,  in  the  way  pointed  out  by  the 
written  proposition  of  that  date,  which  was 
duly  accepted  by  said  Kentucky  and  Great 
Eastern  Railway  Ck>mpany;  and  whereas.  Uie 
said  M.  Ryan  (and  his  assignee,  the  Bank  of 
Kentucky),  H.  Taylor,  Elizabeth  Gray,  W .  H. 
AVadsworti^  John  G.  Hickman,  tnistee  of 
Charles  B.  Coons,  deceased,  are  desirous  to 
faithfulljr  carry  out  said  contract,  and  recog- 
nize its  binding  force,  and  for  the  purpose  of 
securing  the  construction  of  the  Maysville  and 
Big  Sandy  road  under  its  charter  and  that  of 
the  Kentucky  and  Great  Eastern  Railway 
Company,  and  with  such  modifications  and  ex- 
planations as  may  the  better  secure  the  inter- 
ests of  said  proposers,  and  of  said  Maysville 
and  Big  Sandy  Railroad  Company,  the  Ken- 
tucky and  Great  Eastern  Railway  Company 
thereto  consenting: 
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Now  it  is  agreed,  by  M.  Ryan  and  the  Bank 
of  Kentucky,  his  assignee,  H.  Taylor,  Eliza- 
beth Gray,  W.  H.  Wadsworth,  and  John  G. 
Hickman,    trustee  of  Charles  B.  Coons,  de> 
ceased,  being  all  the  owners,  stockholders  and 
corporators  of  said  Maysville  and  Big  Sandy 
Rauroad  Company,  except  John  K  Poynts 
(who  does  not  unite  in  or  subscribe  to  this  ih- 
stmment),  the^  being,  however,  all  the  ofii- 
oers  of  said  Railroad  Company  and  the  own- 
ers of  nearly  all  of  its  stock,  property,  rights 
and  and  franchises,  that  they  will   sell  and 
do  hereby  offer  to  sell,  on  the  terms  and 
conditions  hereinafter  named,  all  their  rights, 
title  and  interests  in  and  to  the  stock  ndd 
by  them   in    the    said   Maysville  and   Bi^ 
Sandy  Railroad  Company,   and  in  and   to 
its  rGKad  bed,  bridges,  material,  rights  of  way 
and  property  of  all  kinds  whatsoever,  and  in 
and  to  the  franchises  and  charter  of  said  Com- 
pany, so  far  as  they  have  any  power  or  author- 
ity, in  law  or  equity  so  to  do,  as  owners,  stock- 
holders, corporators  and  officers  of  said  com- 
pany, owning  the  lar^  majority  of  the  stoc^ 
for  the  sum  of  $57,  065,  with  interest  after  the 
rate  of  6  per  cent  per  annum,  until  paid,  from 
this  date;  and  that  they  will,  on  full  payment, 
transfer  and  convey  the  property,  stock,  rights 
and  franchises  aforesaid,  so  lar  as  they  lawfully 
can,  by  any  and  all  instruments  necessary  or 
proper  in  the  premises;  the  stock,  ownership 
and  rights  of  the  said  John  B.  Poyntz  in  said 
Company  not  being  included  herein,  but  left 
to  stand  upon  the  original  prc^xwition  signed 
by  him  as  aforesaid.    And  the  said  Kentucky 
aud  Great  Eastern  Railway  Company,  wtshing 
to  assert  and  maintain  the  said  contract  of  July 
15,  1871,  but  willing  to  furnish  any  additional 
guaranty  in  its  power  to  the  aforesaid  parties 
for  compliance  therewith,  now  hereby  binds 
and  obliges  itself  to  accept  the  foregoing  offer, 
and  to  pay  to  said  parties  making  the  same  the 
the  sum  of  $57,065  aforesaid,  with  interest 
from  the  15th  day  of  January,  1878,  until  paid, 
in  installments  of  the  bonds  of  Mason  Coun^» 
subscribed  or  which  may  be  subscribed  to  tta 
capital  stock,  to  be  delivered  to  said  parties 
as  received  b^  said  Railway  Company,   in 
amounts  bearm?  the  same  ratio  to  the  sum 
herein  agreed  to  oe  paid  as  the  installments  of 
bonds  from  time  to  time  delivered  by  said  coun- 
ty to  said  Railway  Company  bear  to  the  whole 
number  of  bonds  subscribed  by  said  coun^  as 
aforesaid,  unto  the  whole  of  said  sum  of  $57,065 
and  interest  shall  be  fully  paid.     And  it  ir 
agreed  by  said  Kentucky  and  Great  Esflteiv 
Railway  Ck>mpany  that  if,  from  any  cause. 
said  bonds  or  any  installments  thereof  sbaXk 
not  be  delivered  to  said  Railway  Company  bj 
said  county,  and  by  reason  thereof  said  boiuu 
or  any  installment  thereof  cannot  be  paid  to 
said  i>arties  as  herein  agreed,  then,  in  that  case, 
and  to  the  extent  of  such  failure,  said  Railway 
Company  shall  make  payment  to  said  parties 
in  cssh,  within  one  hundred  and  twen^  days 
from  the  time  such  bonds  should  have  been 
delivered  by  said  county  to  the  Railway  Cc»n- 
pany,  and,  upon  failure  to  deliver  either  bonds 
or  cash,  as  aforesaid,  to  said  parties,  then  this 
contract  to  be  null  and  void.  And  it  Is  f  urtlier 
agreed,  as  this  contract  is  made  to  secure  tlie 
construction  of  the  line  of  said  Big  Sandy  road 
to   Portsmouth  by  the  Kentucl^  and  €keat 
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Eastern  Railway  Company,  that  said  Company 
duill,  within  one  hundred  and  twenty  days 
from  this  date,  commence  the  construction  of 
aaid  road  in  ffood  faith,  and  shall  continue  to 
ptoeecute  tud  construction  in  a  reasonably 
diligent  and  effectual  manner  and  the  failure 
to  commence  the  construction  as'aforraaid,  or, 
after  commencing,  the  failure  to  prosecute  the 
the  same,  as  aforesaid,  for  the  nmce  of  two 
hnndred  and  forty  days,  shall,  in  either  event, 
fender  titiia  contract  yoid;  and  wheneyer  this 
oontracC,  by  its  terms,  shall  become  void,  then, 
open  the  happening  of  such  event,  said  parties 
tefaeseuting  the  HaysTiUe  and  Big  Bandy 
RaHrottd  COTupany  and  their  own  interests  may 
enter  and  take  possession  of  the  road,  property, 
rij^ts  and  franchises  herein  described  and  con- 
ditionally aold.  It  is  finally  expressly  agreed 
that  this  offer  to  sell  and  transfer  on  fulTpay- 
meot  shall  not  admit,  under  any  circumstances, 
of  the  intervention  of  any  prior  lien  on  the 
rfg^ts^  tenchises  and  property  aforesaid  in 
fiiTor  of  other  jMirties,  a  lien  bemg  now  and  al- 
ways retained  thereon  in  favor  of  the  parties 
aforesaid  untfl  payment  in  full  shall  be  made. 
In  testimony  whereof,  all  of  the  parties  have 
herranto  signed,  this  15th  day  of  January, 
1873.- 

On  the  11th  of  June,  1878.  the  proposition  so 
made  was  accrated  by  the  Great  Eastern  Com- 
pany^  by  the  agnature  of  Sands,  as  its  pres- 
ident^ to  this  memorandum  at  its  foot: 

**  The  foregoing  proposition  is  accepted  by 
the  Kentod^  and  Cfreat  Eastern  Railway 
Company,  which  hereby  agrees  to  purchase 
said  property  on  the  terms  and  conditions  ex- 
pressed above." 

On  the  22d  of  May,  1878,  at  a  meeting  of  the 
board  of  directors  of  the  Great  Eastern  Com- 
panT,  a  contract  which  liad  before  been  made 
Dy  ft  for  the  construction  of  the  road  was  can- 
ened  with  the  ccmsent  of  the  contractors,  and 
a  roKtetion  was  adopted  authorizing  the  pres- 
ident to  execute  a  new  contract,  similar  in 
terms  with  the  prior  one,  "  with  Frank  Bynie, 
doin^  business  under  the  name  of  Kentucky 
sad  Qreal  Eastern  Railroad  Construction  Com- 
pany. 

Ob  the  same  day,  the  contract  was  executed 
hf  Che  Ckeat  Eastern  Company  and  Byrne,  as 


"  This  agreement,  made  and  entered  into  by 
sad  between  the  Kentucky  and  Great  Eastern 
Bsilway  Company,  by  its  president,  under  the 
aotborny  of  the  boardof  directors,  party  of  the 


part,  and  Frank  P.  l^me,  of  Ohio,  doing 
'nem  aa  railroad  buflder,  under  the  name 
sad  style  of  the  '  Kentucky  and  Great  Eastern 
Bailroad  Coostmction  Company,'  or  theh-  a§- 
rina,  parties  of  the  second  part,  witnesseth: 

T^ai  the  shld  parties  of  Uie  second  part,  for 
sad  in  ooosideration  of  the  payment  in  hand 
sf  one  dollar,  received  and  hereby  acknow- 
Isd^sd*  and  for  the  further  stipulanons,  cove- 
■soli  and  agreements  of  the  said  partv  of  the 
ins  pvt.  hereinafter  mentioned,  hereby  agree 
sad  Dtoa  themselvas  to  construct,  finish  and 
eqolp,  or  cause  to  be  constructed,  finished  and 
syiipped,  the  line  of  railway  designated  by 
fte  chsETter  of  said  party  of  the  first  part,  to  be 
aa  the  Kentucky  and  Great  Eastern 
r»  located  along  the  banks  of  the  Ohio 
Hm  State  of  Kentucky,  commencing 
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at  the  City  of  Newport  and  extending  to  Cat 
lettsburgh,  on  the  Big  Sandy  River,  being 
about  one  hundred  and  loity-six  (146)  mUes,  by 
such  route  as  may  be  necessary  to  fulfill  the 
conditions  of  any  donations  to  said  party  of  tlie 
first  part,  or  any  subscriptions  to  the  capital 
stock  of  said  party  of  the  first  part,  by  munic- 
ipal, county  or  other  corporauons,  or  by  in- 
dividuals, as  authorized  by  law,  the  conslruo- 
tion  of  said  road  to  commence  as  soon  as  the 
ri^ht  of  way  therefor  shall  be  procured  by  the' 
said  par^  of  the  first  part,  ana  the  necessary 
subscriptions  voted  by  the  counties  along  the 
line;  and  the  work  shall  be  prosecuted  so  as  to 
have  the  same  completed  ready  for  the  runaing 
of  trains  by  the  15th  day  of  February,  1878,  or  as 
much  sooner  as  it  can  be  done  by  said  p^Jties 
of  the  second  part.  Said  construction  sh:ill  be 
carried  on  ana  made  in  good  and  workmanlike 
manner,  with  timb^  structures  for  crossu  igs  or 
trestling,  and  the  track  laid  with  iron  rails  not 
less  than  fifty-six  pounds  to  the  yard,  lineal, 
for  main  track,  and  fifty-four  pounds  to  Uie 
yard,  lineal,  for  side-tracks.  The  equipment 
shall  be  sucfh  as  may  be  necessary  to  accom- 
modate the  business  that  may  be  offered  said 
road  on  its  completion. 

In  consideration  of  the  covenants  and  agrec?- 
ments  aforesaid  of  said  parties  of  the  second 
part,  the  said  party  of  the  first  part  hereby 
agrees  and  binds  itself  as  follows,  to  wit: 

First.  That  it  will  procure  and  furnish  to 
said  parties  of  the  second  part,  free  of  cost,  and 
in  time  to  complete  said  road  by  the  period 
hereinbefore  fixed,  the  right  of  way  of  said 
road,  and  also  such  other  property  as  it  is  au- 
thorized by  the  laws  of  Kentucky  to  procure 
by  purchase  or  condemnation,  for  any  purpose 
connected  with  the  construction  oi  briajires. 
embankments,  excavations,  spoil  banks  or  bor- 
row pits,  turnouts,  depots,  engine-houses,  shops, 
turntables,  water  stations,  or  other  things  neces 
sary  to  the  completion  and  maintenance  of  ssjd 
road. 

Second.  That  it  will  transfer  and  deliver  to 
said  parties  of  the  second  part,  or  cause  to  be 
transferred  and  delivered  to  them,a11  the  money, 
bonds  of  municipal  corporations  and  co  unties,  or 
othcor  property  or  evidences  of  obligation  which 
have  been  given  or  issued,  or  which  may  be 
her^Eifter  given  or  issued,  in  payment  of  any 
subscription  to  the  capital  stock  of  said  party  of 
the  first  part,  or  which  may  have  been  or  may 
hereafter  be  riven  by  way  of  donation,  inclun- 
ing  lands  to  ue  said  party  of  the  first  part;  th*f 
said  transfer  and  delivery  to  be  made  when  ana 
as  the  conditions  upon  which  such  subscrip 
tions  or  donations  may  be  or  may  have  been 
made  are  complied  with. 

Thhrd.  That  it  will,  in  part  payment  of  the 
work  dP  construction  agreed  to  be  performed 
as  afcMresaid  by  raid  parties  of  the  second  part, 
issue  or  transfer  and  deliver,  or  cause  to  be 
delivered  and  transferred,  to  said  parties  f  the 
second  part  or  their  assiflps,  all  of  the  capital 
stock  OI  the  said  party  of  the  first  part,  itsued 
or  to  be  issued,  except  so  much  as  may  be  neo> 
essary  to  maintain,  according  to  the  law  of 
the  State  of  Kentucky,  the  corporate  character 
and  powers  of  the  said  party  of  the  first  part, 
and  such  stock  as  shall  have  to  be  issued  in 
payment  for  the  subscriptions  to  the  capital 
itodL  of  said  par^  of  tne  first  part,  by  the 
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counties  and  municipal  corporationa  along  the 
line  of  said  road,  equaling  in  no  case  the 
amount  held  by  said  party  of  the  second  part 
without  their  consent  Said  issue  or  transfer 
of  stock  to  the  said  parties  of  the  second  part 
to  be  made  in  proportionate  installments  as  each 
or  any  mile  of  me  track  of  said  road  is  laid 
with  iron  rails,  as  afdesaid,  the  said  install- 
ments, respectively,  to  be  in  the  proportion  to 
the  whole  amount  as  one  mile  is  to  the  entire 
length  of  the  road;  and  each  issue  or  transfer 
shaB  be  regularly  made  on  the  books  of  said 
Company,  and  the  certificates  for  said  stock 
delivered  to  said  parties  of  the  Moond  part  or 
Uieir  assigns. 

Fourth.  That  it  wiU,  fw  the  consideration 
aforesaid,  further  pay  to  said  parti  9S  of  the 
second  part,  or  their  assigns,  the  sum  of  two 
millions  one  hundred  and  ninety  thousand 
($2,190,000)  dollars,  in  the  coupon  7  per  cent 
gold  bonds  of  said  party  of  the  first  part,  se- 
cured by  mortgage  or  deed  of  trust,  a  first  lien 
upon  its  corporate  property  and  franchises, 
which  said  bonds  shall  be  issued  in  one  series, 
which  shall  be  for  two  millions  one  hundred 
and  ninety  thousand  ($2,190,000)dollar8,in  the 
aggregate,  and  ^all  be  in  such  form  and  on 
such  terms  and  conditions  as  may  be  author- 
ized by  law  and  as  may  be  approved  by  said 
pa^es  of  the  second  part.  The  payment  of 
said  mortgage  bonds  shall  be  made  as  follows, 
to  wit:  the  said  parties  of  the  second  partshall 
be  entitled  to  receive,  if  they  so  desire,  two 
hundred  and  fifty  thousand  ($250,000)  dollars 
of  the  first  mor^;age  bonds  aforesaid  in  ad- 
vance of  regular  payments,  as  hereinafter 
stated,  jiving  accountable  receipts  therefor, 
which  receipts  shall  be  cancelecion  the  com- 
pletion of  the  road  and  final  settlement  of  the 
bond  payments.  Regular  payments  of  said 
bonds  shall  be  made  absolutely  to  said  parties 
of  the  second  part,  or  their  asmgns,  in  pro  rata 
installments,  respectively,  to  be  in  proportion 
to  the  whole  amount  as  one  mUe  is  to  the  whole 
length  of  the  road,  except  in  the  purchase  of 
iron  rails,  when  said  pe^  of  the  second  part 
will  be  entitled  to  the  use  of  such  an  amount  of 
bonds  (first  mortgage)  as  will  be  necessary  to 
make  such  purchase,  to  use  either  for  absolute 
pajnnent  or  as  security  on  time  purchase. 

Fifth.  That  it  will  pay,  in  further  considi>.d- 
tion  aforesaid,  to  the  parties  of  the  second 
part  or  their  aiiasinis,  for  construction  of  said 
road,  the  bonds  oi  the  counties  alone  the  line 
of  road,  issued  in  payment  of  the  subscription 
made  to  the  capital  stoc^  of  the  party  of  the 
first  part,  to  be  not  less  in  amount  than  one 
million  two  hundred  thousand  ($l,200,000)dol- 
lars;  the  deficit,  if  any,  to  be  paid  in  cash  or 
its  equivalent 

Sixth.  That  it  will  pay^  In  further  considera- 
tion aforesaid,  to  the  parbes  of  the  second  part, 
in  cash  or  in  lieu  thereof  in  an  equipment 
bond,  secured  by  mortgage  on  the  equipment 
of  the  road,  its  earnings  and  the  road  itself,  if 
the  legal  consent  of  the  stockholders  can  be 
obtained  thereto,  for  the  sum  of  one  million 
two  hundred  thousand  ($1,200,000)  dollars. 

Seventh.  That  it  will  give  and  use  its  corpo- 
rate credit  to  aid  said  parties  of  the  second 
part  in  purchasing  material  or  supplying  means 
to  carry  on  the  said  work;  and  to  that  end 
will  issue  its  notes  in  the  name  of  said  party 
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of  the  first  part,  in  its  corporate  capacity,  from 
time  to  time,  as  the  same  m^  be  neceasaiy* 
and  will  deliverthe  same  to  said  parties  of  the 
second  part,  to  be  used  for  the  purposes  afore- 
said; and  such  obligations,  if  met  by  said 
party  of  the  first  part,  shaU  be  made  good  b^ 
said  parties  of  the  second  part;  and  all  soda 
notes  so  issued  and  deliverwi  to  said  party  of 
the  second  part  shall  be  r^:ularly  and  satJsfach 
Unrily  accounted  for. 

Eighth.  That  it  farther  agrees  that  wad^ 
I)arties  of  the  second  part  have  all  theeamiiya 
of  said  road  daring  construction,  ontQ  accepCea 
by  said  pai^  of  the  first  part 

Ninth.  That  it  will  maintain  Its  eorporala 
oi)ranization  and,  through  its  prc^)er  officers 
and  agents,  do  and  perform  every  act  or  thln^ 
necessary  or  proper  to  be  performed  by  it,  or  in 
its  name,  in  order  to  protect  the  rights  and  in> 
terests  of  said  parties  of  the  second  part,  their 
heirs  and  assigns,  as  stockholders  in  said  Rail- 
way Company,  to  the  extent  as  hereinbefore 
provided,  and  as  may  be  necessary  to  conf  onn 
to  the  requirements  of  the  laws  of  the  Stale  of 
Kentucky." 

The  Construction  Company  rqgoeented  bj 
Byrne  proceeded  to  do  work  In  oonstroctes 
the  road,  and  continued  ontfl  December,  187C 
when  it  ceased  woriL,  through  pecuniary  ein- 
barrassment,  and  never  resumed  it;  being  a 
creditor  of  Uie  Great  Eastern  Company,  to  a 
larffe  amount,  for  work  done  and  materials  for- 
nished  under  the  contract  of  May  22, 1878w 

On  the  19th  of  April,  1878,  Frank  P.  Byrne 
and  John  Byrne  were,  on  their  own  petioon, 
adjudged  bankrapts  by  the  District  Court  of 
the  United  States  for  &e  Southern  District  of 
Ohio,  Frank  P.  Byrne  being  described  in  the 
petition  as  "  doing  bushiesB  as  the  Kentncky 
and  Great  Eastern  Railway  Construction  Com* 
pany,"  and  John  Byrne  as  "interested  ia 
pronts."  A.  J.  Hodder  was  appointed  niwignee 
of  the  bankrapts;  and  the  proper  assignmait 
was  executed  to  him  by  the  register  in  bank- 
ruptcy, on  the  22d  of  May,  1878. 

On  the  17th  of  Amril,  1880,  Hodder,  as  each 
assignee,  filed  a  petition  in  equity,  in  the  Cir- 
cuit Court  of  Mason  County,  Kentucky,  againsa 
the  Great  Eastern  Company,  the  Trust  Com- 
pany, the  Big  Sandy  Company,  sundry  f onner 
stocUiolders  of  that  Company,  the  owners  of 
the  interests  purchased  under  the  foredosare 
sale  of  1869,  and  sundry  Judgment  crediton  of 
the  Great  Eastern  Company.  The  granammii^ 
of  the  petition  is  that  the  Construction  Company 
had,  under  its  contract,  expended  large  sums  A 
money  and  incurred  much  debt  in  wOTk  oo 
part  of  the  line  from  Maysville  to  Cktlettsbori^ 
completing  about  seven  miles  of  it,  and  pur- 
chasmg  and  putting  down  the  iron  rails  and 
other  materials;  that  the  road  and  impiovie- 
ments,  as  far  as  completed,  and  all  the  impfav»- 
ments  put  upon  it  by  the  Construction  Com- 
pany, are  the  exclusive  proper^  of  the  plaintiff; 
and  no  part  of  the  line  and  improvemoitB,  fin- 
ished or  unfinished,  was  sarrendered  or  ddlT- 
ered  by  the  Construction  Company  to  the  Rail- 
way Company;  that  the  value  of  the  improve- 
ments so  put  into  the  road  bed  and  rottd  la 
|^!K),000,  and  ther  are  of  a  permanent  and 
fixed  nature;  that  tne  plaintiff  has  a  first  and 
prior  lien  on  the  entire  line  of  laflway  and  said 
hnprovemento  for  the  $850,000;  that  the  khoc 
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and  materiala  foniished  and  im- 
pmreDMnls  made  in  the  construction  of  the  line 
of  ailwmy.  bj  the  Oonstraction  Company,  nn- 
dcr  in  oontnct,  were  on  the  pait  of  the  line 
vUdi  the  Great  Eastern  Company  acquired 
troatbe  Big  Sandy  Company;  tnat,  at  the  time 
the  contract  of  the  Construction  Company  was 
made,  the  Great  Bastem  Company  had  poeses- 
rfoo  and  exdnsiye  control  of  the  line  of  rail- 
war  purchased  from  the  Big  Sandy  Company, 
wtn  the  oonsent  of  that  Company  and  of  the 
driiwiilintB  who  were  former  stockholders  in  it; 
■id  ther  knew  of  the  oonstmction  contract  and 
of  the  nDpforements  which  were  being  made 
it,  and  made  no  objectioa.  but  gave  ex- 
.  jonaent;  and  are  estopped  from  claiming 
cndiip  of  the  line  formerly  owned  by  them, 
■id  espeaally  as  to  the  improyements  made  by 
fte  Constroction  Company;  that  the  morteage 
•o  the  Tnal  Company  was  made  after  the  Great 
1  Company  had  purchased  and  taken  pos- 
._  of  the  Big  Sandy  road  and,  as  between 
Troit  Company  and  the  former  stockhold- 
of  the  B^  Sanay  road,  the  Trust  Company 
rity,  but  its  mortgage  lien,  if  any,  is 
to  that  of  the  plaintilf ;  and  that  the 

aatem  Company  has  abandoned  work 

M  the  road,  and  it  is  bcong  destroyed.  The  pe- 
aaserta  that  the  plaintiff  has  a  first  and 
lien  on  the  entire  property  of  the  Great 
Company,  including  rcMul,  franchises, 
ill^lB,  prfyfleges,  improyements  and  eyerything 
sBfKrtttlniBjr  to  the  defendant's  property,  for 
tm  $850,000  and  interest,  and  especially  a  first 
sad  prior  lien  on  that  part  of  the  line  on  which 
te  nbor  waa  performed,  and  the  materials 
woa  funlsbed  and  the  Improyements  were 
bj  the  Conatmction  Company  'under  its 
c4  ^  t^  yahie  of  the  same.  In  case  of  a 
ibiDt  he  has  no  adequate  remedy  at  law; 
■a  the  Great  Bastem  Company  h  insoly- 
Tbe  petition  prays  Judgment  against  the 
Taainii  Company  for  |$50,000  and  inter- 

,  ...^  tbe  phdntin's  claim  may  be  declared  a 

fna  Beo  on  toe  road,  franchises  and  improve- 
or  m  first  lien  on  that  part  of  the  line 
aa  the  old  Maysyffle  and  Big  S^dy 
and  on  the  funds  deriyed  nom  its 

. a  reodyer  be  appointed  of  all  the 

property;  and  that  the  road,  franchises  and  im- 
^  and  all  property  inyolyed  in  the 
,  be  sold  by  the  court  and  the  pro- 

bated  as  mayed. 

Ob  October  28, 1880,  the  Trust  Company  ap- 
■■nd  and  filed  its  answer  and  cross  petition. 
ttselB  np  that  the  construction  contract  was 

seyeral  of  the  directors  of  the 
Company  who  yoted  to  author- 
ana  to  ratify  it  after  it  was  exe- 
wbose  yotes  were  requisite  for  the 
i—pii'i  w<  i>t  partners  in  the  Construction  Com- 
pmj^  It  ayers  that,  under  the  contract,  as 
mmm  aa  tfse  materiils  and  improyements  were 
fhcmA.  oo  tbe  line  of  the  railway  Uiey  became 
te  fWHiqtJ  of  the  Great  Eastern  Company; 
«d  iha  tten  of  the  mortgage  to  the  Trust  Com- 
led  to  them  and  oecame  the  first  Hen 
1%  denies  the  alleged  ownership  and 
the  phdntfir,  and  arers  that  the  improye> 
surrendered  and  deliyered  to 

Company.    It  asserts  a  first 

on  tuiialf  of  the  Trust  Company,  and  the 
of  bonds  mnned  by  the  mortgage,  as 


tnc  s. 


against  the  plaintiff  and  as  against  the  former 
owners  of  toe  Big  Sandy  franchises  and  prop- 
erty and  as  against  the  other  defendants,  on  Uie 
property  and  franchises  of  the  Great  Eastern 
Company  and  the  Big  Sandy  Company,  and  on 
the  improyements  made  by  the  Construction 
Company.  It  sets  up  the  agreements  of  July 
15, 1871,  and  January  15,  16r78;  and  ayersthat, 
after  the  first  one  was  made,  the  Great  Eastern 
Company  began  work  in  good  faith  on  the  road 
from  Newport  to  CaUettsburgb,  including  all 
the  line  of  the  Big  Sandy  road,  and  executed 
the  mortoage  to  the  Trust  Company;  and 
that,  under  the  mortgage  whldi  authorized 
$2,190,000  of  bonds,  |4S,000  were  issued  t6 
persons  for  materials  furnished  and  work  done 
in  and  about  the  biiilding  of  the  raflway,  and 
for  money  procured  and  expended  for  that  pur- 
pose. It  alleges  that  a  default  in  the  payment 
of  interest  on  the  bonds  has  occurred,  under 
the  terms  of  the  mortgage,  and  its  conditions 
haye  become  operatiye;  and  tbe  Trust  Com- 
pany is  entitled  to  haye  possession  of  the  mort- 
gaged property  and  to  haye  it  sold,  to  pay  the 
whole  amount  of  the  principal  and  interest  due 
on  the  bonds  issued.  It  prays  that  the  plaintiff 
be  decreed  to  haye  no  lien  or  one  inferior  to  that 
of  the  T^ust  Company;  that  the  property, 
rights  and  frandiises  of  the  Great  Eastern  Com- 
pany, including  those  of  the  Big  Sandy  Com- 
pany, be  sold,  and  the  bondholders  be  first  paid 
in  full;  and  that  a  receiyer  be  appointed  of  all 
the  property. 

On  the  same  day,  the  Trust  Company  filed  in 
the  state  court  a  petition  and  bond  for  the  re- 
moyal  of  the  cause  into  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kentucky,  on 
the  ground  of  diyersity  of  citizenship;  but  no 
tnmscript  of  the  record  from  the  state  court 
appears  to  haye  been  certified  until  December 
4,  1880,  nor  filed  in  the  federal  court  until  two 
days  later;  and  meantime  proceedings  went  on 
in  the  state  court 

On  tbe  10th  of  Noyember,  1880,  Wadsworth 
and  others  filed  in  the  state  court  an  answer 
to  the  petition  of  Hodder.  It  alleges  that  the 
Construction  Company  did  not  perform  the 
construction  contract;   that  the  road  and  im- 

Sroyements  are  not  the  property  of  the  plaiiit- 
f ;  that  it  it  is  not  true  they  were  to  remain 
the  property  of  the  Construction  Company  un- 
tQ  tne^  were  surrendered  or  deliyered  to  the 
Great  Eastern  Company  or  paid  for  by  ft;  that 
the  plaintiff  does  not  own  and  has  no  lien  on 
any  part  of  the  proper^  or  franchises  or  line 
or  r<»d  of  the  Big  bandy  Company,  or  of  any 
improyements  thereon,  or  on  any  part  of  the 
line  of  the  Great  Eastern  Company;  that  by 
the  agreement  of  July  15,  1871,  the  Great 
Eiustem  Company,  then  haying  no  right  to 
construct  a  une  of  railway  in  the  Counties 
of  Mason,  Lewis,  Greenup  and  Boyd,  and  hay- 
ing no  Ihie  in  mose  counties,  arranged  with 
the  stockholders  of  the  Big  Sandy  Company  to 
buy  thdr  stock  and  propeny  rights  in  that  com- 
pany, and  to  construct  tne  Big  Sandy  line  from 
Maysyille  to  Catlettsburgh;  that  neither  that 
agreement  nor  the  one  of  January  15, 1878,  was 
performed  by  the  Great  Eastern  Company;  that 
ue  Construction  Company  had  knowledge  of 
the  terms  of  those  agreements  at  the  date  oi  the 
construction  contract;  that  after  the  Constiuo- 
tion  Company  stopped  work,  the  Big  Sandy 
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Ck>mpan7  took  possession  of  that  part  ot  tlie 
Une  on  which  the  work  had  heen  done,  and  had 
always  been  ia  possession  of  the  rest  of  the  line; 
and  that  the  Great  Eastern  Company,  after  the 
agreement  of  January  16, 1^,  came  to  an  end, 
surrendered  to  the  Big  Sandy  Company  the 
property  on  the  line  of  that  Company,  it  de> 
nies  that  the  Great  Eastern  Company  is  in- 
debted to  the  Construction  Company. 

After  the  transonpt  of  the  record  was  filed  in 
the  federal  court, Wadsworth  and  others  made 
a  motion  to  remand  the  cause,  which  was  de- 
nied. The  plaintiff  then  filed  a  demurrer  to  the 
cross  bill  of  the  Trust  Company,  and  Wads- 
worth  and  others,  and  Poyntz,  filed  separate 
demurrers  to  the  answer  and  cross  bill  of  the 
Trust  Company.  In  June,  1881,  the  court  sus- 
tained the  aemurrers  and  gave  Uie  Trust  Com- 
pany leave  to  amend  the  cross  biU. 

In  the  decision  on  the  demurrers  (7  Fed.  Rep. 
798),  these  points  were  ruled:  (1.)  It  was  not 
necessary  that  the  stockholders  of  the  Great 
Eastern  Company  should  authorize  the  exe- 
cution of  the  mortgage  to  the  Trust  Com- 
pany. (2.)  The  presiaent  could  legally  ao- 
knowledge  in  Ohio  the  execution  of  uie  mort^ 
^ige.  (8.)  The  cross  bill  sufficiently  averred 
that  the  bonds  were  held  by  bona  fide  hold- 
ers. (4.)  The  application  to  foreclose  was  not 
premature.  (5.)  At  the  date  of  the  mortgage, 
the  Great  Eastern  Company  had  no  right  to 
rgi]  bufld  the  mortgaged  road  from  Newport  to 
Catlettsburgh,  unless  as  a  branch  of  its  main 
stem.  (6.)  There  is  nothing  in  the  mortgage  or 
the  cross  bill  indicating  that  any  part  of  the 
line  mortgaged  is  a  branch  of  the  main  road 
authorized  to  be  built,  but  the  mortga^  de- 
scribes the  mortgaged  line  as  the  "mun  line.^ 
(7.)  The  Great  ]&^m  Company  had  no  right 
to  acquire  the  Big  Sandy  property  without  the 
assent  of  the  holdeiB  of  a  majority  in  value  of 
its  stock,  and  the  cross  bill  does  not  allege  such 
assent  (8.)  Under  the  terms  of  the  mortgage 
and  the  allegations  of  the  cross  bill,  the  Big 
Sandy  property  was  not  intended  to  be  mort- 
gaged as  future  acquired  property. 

On  the  12th  of  July.  1881,  the  Trust  Com- 
pany filed  an  amended  cross  bill,  in  which  it 
alleged  that  the  purchase  made  by  the  agree- 
ment of  July  15, 1871,  was  made  with  the  con- 
tent and  approval  of  the  several  stockholders 
of  the  Great  Eastern  Company,  or  a  majority 
in  number  and  interest  of  them,  and  was  author- 
ized and  accepted  by  them;  and  that  the  line 
of  the  Great  Eastern  Railway,  as  it  existed  when 
the  morte;age  was  executed,  acknowledged  and 
delivered,  was  located  and  ran  through  the 
seven  counties  in  which  the  mortgage  was  re- 
corded. The  prayer  of  the  amended  cross  bill, 
asks  that  out  of  the  proceeds  of  sale  the  unpaid 
purchase  money  of  the  Big  Sandy  property  be 
paid  before  the  bondholders  are  paid. 

On  the  80th  of  July,  1881,  the  plaintiff  filed 
an  amended  bill,  conforming  to  the  Equity 
Rules  of  the  federal  court,  and  asking  for  a  re- 
formation of  the  contract  of  May  ^,  1878,  if 
necessaiy,  so  as  to  make  it  provide  that  the 
Construction  Company  be  ana  remain  the  sole 
owner  of  the  improvements  put  on  the  line  of 
the  raihroad,  until  paid  for.  The  amended  bill 
also  dahns  a  substitution  of  the  plaintiff  in  the 
claims  of  the  Great  Eastern  Company  against 
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the  Big  Sandy  Company  and  Wadsworth  and 
his  associates,  to  Uie  amount  of  his  claim. 

On  the  same  day  the  plaintiff  demuired  to 
the  cross  bill  and  amenoed  cross  bUl  of  the 
Trust  Company.  On  the  6th  of  September,  1861, 
the  Great  rlastem  Company  demurred  to  the 
same.  On  the  same  day  the  Trust  Company 
answered  the  amended  biU.  On  the  29th  of 
September,  1881,  Wadsworth  and  others  and 
the  Big  Sandy  Company  answered  the  amended 
bill,  and  also  the  amended  cross  bUL  There 
were  then  exceptions  by  the  plaintiff  to  the 
answer  of  the  Trust  Company  to  the  amoided 
bill,  and  to  the  answer  of  the  Big  Sandy  Com- 
pany to  that  bilL  All  of  these  exceOdooB  and 
demurrers  were,  on  hearing,  ovenuied,  in 


cember,  1881.  On  the  8th  of  Febraaiy,  1882, 
the  plaintiff  answered  the  amended  cross  biD 
of  the  Trust  Company.  Issues  being  joined 
on  all  the  answers,  proofs  were  taken  and 
the  plaintiff's  amended  bQl  was  taken  as 
confessed  by  the  defendants  who  had  not  an- 
swered it,  including  the  Great  Eastern  Com- 
pany. The  cause  was  heard  on  pleadings  and 
§  roofs,  and  a  decision  rendered^  on  wnidi  a 
ecree  was  made  August  8, 1882,  the  material 
parts  of  which  are  as  follows: 

"  The  case  having  been  fully  argued  by  coon- 
sel  and  submitted  to  the  court,  imd  the  conrt, 
being  fully  advised  In  the  premises,  finds  and 
decrees,  that  no  just  claim  for  relief  is  shown 
against  the  Maysville  and  IHg  Sandy  Railroad 
Ck>mpany^r  against  the  the  Bank  of  Kentucky, 
Will&m  H.  Wadsworth,  John  G.  Hickman, 
assignee  of  Charles  B.  Coons.  John  K  Poyntz, 
Elizabeth  Gray,  executrix  of  Hamflton  Gnnr, 
deceased,  C.  B.  Childs,  as  shareholder  in  said 
Maysville  and  Big  Sandy  Railroad  Company, 
H.  L.  Wilson,  administrator  of  Harrison  Ta^rlor, 
deceased,  as  shareholders  or  part  owners  of  eaid 
Maysville  and  Big  Sandy  Railroad  Company. 
or  otherwise,  or  a^inst  any  of  the  other  defend- 
ants; and  that  said  amended  bill  is  dismissed, 
with  costs  to  be  taxed;  that  no  Just  daim  for 
relief  is  shown  against  any  of  the  before  men- 
tioned defendants,  or  any  of  the  defendants^ 
under  the  amended  cross  bill  of  the  Fanners 
Loan  and  Trust  Company,  except  or  other  than 
the  mortgage  asserted  in  said  amended  croes 
bill  may  be  shown  to  cover  the  line  of  railroad 
of  the  Kentucky  and  Great  Eastern  Railway 
Company  lying  west  of  the  west  line  of  Haaon 
County,  Kentucky,  and  the  franchises  of  said 
Railroad  Company  as  organized,  as  to  which 
excepted   proper^  the  complainant  In   anad 
amended  cross  bfll  Is  allowed  time  nntfl  the 
next  term  of  this  court  to  makeaforther  show- 
ing and  prepare  for  the  approval  of  the  coon 
such  decrees  as  he  may  be  advised,  bat,  aa  to 
all  other  claims  of  relief  under  said  amended 
cross  bill  it  is  dismissed,  with  costs  to  be  taxed; 
without  prejudice,  however,  to  the  right  of  said 
Farmers  Loan  ani  Trust  Company  to  brin^ 
sudi  other  suit,  if  any.  as  it  shall  be  adviaed,  to 
recover  any  rights  of  way  which  may  hare 
been  acquired  by  or  for  the  Kentucky  and  Great 
Eastern  Railway  Company,  for  its  fine  of  rail- 
road east  of  the  west  line  of  Mason  Comitj, 
other  than  such  rights  of  way  as  were  aoqolred 
by  or  for  the  Maysville  and  Big  SamW  RiOlroad 
Company,  under  its  charter  or  by  the  riTim  km 
of  its  franchises,  and  which  ri^ts  of  wmj»  If 
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to  J  socfa  there  mrc*  mav  be  found  to  be  coyered 
tod  included  in  the  mortgage  by  said  Kentucky 
and  Great  Eastern  Railway  Company  to  the 
tild  Farmers  Loan  and  Trust  Ck)mpany." 

From  that  decree  the  plaintiff  and  the  Trust 
Company  took  separate  appeab  to  this  court 
8ince  tlie  eases  came  into  this  court  Rogers 
Wright  has  been  appointed  assignee  in  bank- 
ruptcy, in  place  of  Hodder,  and  been  substi- 
tuted in  the  appeals. 

The  drcuit  oourt,in  its  opinion,  on  final  hear- 
in*;,  reached  the  foUowing  conclusions:  even  if 
the  cooatraction  contract  is  valid,  the  plaintiff 
hat  no  lien  on  the  read  bed  or  what  was  put 
upon  It,  either  by  that  contract  oc  by  r'^ssea- 
noo,  or  under  any  statute  of  Kentucky.  The 
w«)ffk  oo  the  road  was  not  commenced  in  good 
£iith,  within  six  months  from  July  15,  1871, 
imder  the  contract  of  that  date.  Neither  Povntz 
Bor  the  other  parties  can  take  advantage  or  his 
lefosal  to  unite  in  the  contract  of  January  15, 
1873.  Mr.  Sands  was  authorized  to  make  that 
oootraci,  and  the  Great  Eastern  Company  took 
pniwBrion  of  the  Big  Sandy  property  under  it. 
The  C<mstructk>n  Company  had  actual  notice 
of  the  terms  and  oonditions  of  that  contract, 
when  it  entered  into  the  construction  contract. 
The  parties  making  the  conditional  sale  pro- 
vidca  for  by  the  contract  of  January  15, 1878, 
declared  the  contract  to  be  void,  accorcUnff  to 
ha  terma,  and  re-entered  into  possession  of  their 
property,  and  thor  right  to  do  so  was  reoog- 
ained  by  a  reaolutidi  of  the  board  of  directors 
of  the  Great  Eastern  Company;  and,  as  the 
CofMinictlon  Company  made  its  contract  with 
•ctonl  notice  of  the  terms  and  conditions  of  the 
coodHional  purchase  from  tbe  Big  Sandy  own- 
It  cia.  jie  construction  contract  was  subject  to 
*  tbcMe  tenns  and  conditioos,  and  the  Construc- 
tkm  Company  and  the  Great  Eastern  Company 
are  boana  by  them.  The  grading,  iron,  ties, 
eolverts,  etc,  and  allthathadbeccnneapartof 
Oe  Tomd  bed  of  the  Big  Sandy  road,  wentwith 
k  when  H  was  retaken.  The  plaintiff  shows  no 
reaaon  for  not  enforcing  thia  forfeiture.  If  the 
OoMtroctkm  Company  is  to  be  regarded  as  a 
eottpany  distinct  from  the  Great  Eastern  Com- 
paay,  baving  Interests  adverse  to  it,  then,  in 
view  of  tbe  evidence,  and  of  the  principles  laid 
down  in  WardOl  v.  R.  R,  Co.  108  U.  8.  651 
[Bk.  26,  L.  ed.  509],  the  construction  contract 
Aoold  not  be  enforced.  The  plaintiff  cannot 
have  relief  In  this  suit,  even  in  respect  to  rights 
of  way  which  the  Big  Sandy  Company  did  not 
own.  or  in  respect  to  that  part  of  the  track 
which  WBB  relocated.  ThebiUmtuibediMmimd. 


la  icapect  to  th^  cross  bill,  the  agreement  of 
Joly  15.  1871,  is  showL  tr  have  been  made  with 
ib<?  aflaent  of  the  holders  ot  a  majority  of  the 
«nck  of  tbe  Great  Eastern  Company.  If  the 
lugua^re  of  the  mortgage  embraces  the  prop- 
err^  ri|:btB  which  the  Great  Eastern  Company 
k»l  ai  tbe  dAle  of  the  mortgage,  and  those  sub- 
mtiaeaOty  obtained  under  the  contract  of  Janu- 
•rr  IS,  1878,  still  only  such  rights  as  the  Great 
EMieni  Company  had  were  conveyed;  and  Uie 
ac«ti;afce  took  subject  to  the  same  conditions  as 
•Jbt  Gfrml  Eastern  Company.  When  the  mort- 
n«r  V.  oa  made,  tbe  contract  of  Jul  v  1 5, 1871 ,  had 
U*  mae  voidable  at  the  option  of  the  Big  Sandy 
>«mcr8;  the  oontract  of  January  15,  1878,  wus 
ttjde  before  any  of  the  mortgage  bonds  were 
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issued,  and  the  mortgagee  took  only  those 
rights  which  the  mortgagor  had,  as  against  the 
persona  who  made  a  oonaitional  sale  of  the  Big 
Sandy  road.  The  mortff^ee  cannot  separate 
the  contract  of  July  15,  l8n,  from  that  of  Jan- 
uary  15, 1878,  but  must  take  them  aa  the  mort- 
gagor took  them.  The  title  was  never  hi  the 
mortgagor,  and  when  the  Big  Sandy  Company 
resumea  the  possession  of  its  property,  under 
the  contracts,  the  mortgagee  was  bound  there- 
by. If  the  mortgagee  hao,  within  a  reasonable 
tune,  sought  to  set  aside  Uie  forfeiture  and  to 
be  allowed  the  benefit  of  any  enhancement  in 
the  value  of  the  property  by  reason  of  improve- 
ments, this  might  have  been  allowed;  but  as  the 
work  stopped  in  1878,  and  the  mortgagee  could 
have  sought  a  remeay  under  the  mortgage  at 
any  time  after  that  vear,  the  delay  has  wen  un- 
reasonable. The  delay  would  not  have  been 
so  material  If  the  proviBions  In  the  contract  of  [05] 
January  15, 1878,  for  re-entry,  had  been  made 
solely  to  secure  the  purohase  money;  hut  the 
roeedy  construction  of  the  road  was  a  reason, 
if  not  the  chief  one,  why  the  orl^^nal  ownen 
retained  the  right  to  declare  the  oontract  void 
a::^  to  re-enter  into  possession.  As  to  any 
rights  of  way  which  the  Great  Eastern  Com- 
pany obtained  along  the  line  of  the  Big  Sandy 
road,  other  than  those  purchased  from  the  Big 
Sandy  Company,  although  Wadsworth  and  hfi 
assodates  are  not  entitled  to  them,  the  cross 
bill  Is  not  so  drawn  nor  the  evidence  such  that 
those  rights  can  be  subjected  to  the  mortgage 
in  tills  proceeding. 

This  comprehoislve  statement  of  the  condu- 
sions  reached  by  the  droult  court,  as  indicatinff 
the  views  it  took  of  the  facts  and  the  law  In  thii 
case,  may  be  taken  as  an  announcement  of  the 
results  at  which  this  court  has  anived,  in 
aflArmance  of  the  decree  of  the  circuit  court  In 
all  particulars.  It  Is  necessary  to  add  only  a 
few  observationa. 

By  the  terms  of  the  contract  of  January  15, 
1878,  the  purchase  money  of  the  Big  Sandy 
property  was  to  be  paid  In  bonds  of  the  Coun^ 
of  llLBUBon,  or  In  cash,  within  specified  times; 
and,  on  failure  to  do  so,  the  contract  was  to 
become  null  and  void.  Mason  County  never 
deUvered  any  bonds  to  the  Great  Eastern  Com- 
pany, and  no  payment  of  bonds  or  cash  was 
madfe  to  the  Big  Sandy  owners.  The  sale  was 
conditional.  No  ownership  or  tiUe  passed ;  and 
it  was  expressly  provided  that  until  full  pay- 
ment shomd  be  made,  no  prior  lien  should  in- 
tervene on  the  Big  Sandy  property,  as  against 
the  lien  of  the  vendors. 

The  terms  of  the  construction  contract  are 
inconsistent  with  the  Idea  of  any  ownership  of 
the  constructed  road  by  the  Construction  Cxim- 
pany,  or  any  lien  on  it  by  that  Company.  That 
Company  was  to  have  all  the  money,  munici- 
pal bonds  and  proper^  given  or  issued  in  pay- 
ment of  subscriptions  to  stock,  and  all  stock 
not  necessary  to  maintain  the  charter  or  not 
issued  to  municipal  corporations  for  subscrip- 
tions to  stock;  and  also  the  $2,190,000  of  mort-  rg^t 
gage  bonds,  secured  by  the  mortgage  as  "a  first 
Hod;"  and  $1,200,000  hi  an  equipment  bond, 
secured  by  an  equipment  mortgage.  In  other 
words,  it  was  to  have  everything  except  the 
road;  and  the  Great  Eastern  Company  was 
necessarily  to  have  and  own  that,  so  as  to  be 
I  able  to  give  a  mortgage  on  it,  as  a  "first  lien." 
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Nor  is  there  anything  in  the  constraction  oon- 
tract  sugzestinff  a  cureot  lieii  in  favor  of  the 
Construction  Company.  The  provision  for 
giving  to  that  Company  aU  the  earnings  of  the 
road  "during  constraction"  and  "until  ac- 
cepted" by  the  Great  Eastern  Company,  is  vaeue 
and  indefinite;  but  it  cannot  be  construed  as 

S*  ving  a  lien,  for  that  would  be  inconsistent  with 
e  whole  tenor  of  the  instrument 
Many  questions  were  discussed  by  counsel  at 
the  bar,  and  in  their  briefs,  and  we  have  given 
attention  to  all  the  views  and  arguments  on  the 
part  of  the  respective  appellants;  but  the  con- 
siderations above  stated,  on  which  the  case  was 
disposed  of  by  the  circuit  court,  seem  to  us  to 
be  controlling,  and  to  make  it  unnecessary  to 
lay  anything  further. 

Mr,  Justice  Matthews  did  not  sit  in  these 
cases  or  take  any  part  in  their  decision. 


[129]     STATE  OP  TENNESSEE,  Pfif.  in  Err., 

p. 

QEORGE  K,  w  HIT  WORTH,  Trustee  of 
Davidson  County,  Tennbsbbb. 

(See  B.  C  Beporter'8  ed.  1»-180J 

BaHroadi—exempUon  nf  stock  from  taxaOoiv^ 
eonstruetion  of  statutes  as  contracts, 

L  The  charter  exemption  from  taxation  of  the 
oapltal  stock  of  the  Nashville,  Cihattanooga  and  St 
Loute  Bailroad  Company  applies  to  its  shares  of 
stock  in  the  hands  of  individual  stookholdeiB. 

8.  In  oonstroinir  statutes  which  are  binding  on 
Stetes  as  contracts,  the  words  employed,  if  capable 
of  more  than  one  meaning,  are  to  be  given  that 
meaning  which  it  is  apparent  the  partler  Intended 
they  should  have. 

[No.  985.] 
Argued  Jan.  gt,  1886,    Decided  Mat,  i,  2886. 

rr  ERROR  to  the  Chrcuit  Com^of  the  United 
States,  for  the  Middle  District  of  Tennessee. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court.  See  also  the  follow- 
ing and  related  case  of  Tennessee  v.  Whitu)orth. 

Messrs.  S.  Watson*  J.  B.  Heiskell, 
James  M«  Head*  B.  J.  Lea,  Atty-Gen,  of 
Tennessee^  J,  W.  Baker,  and  8,  A,  Ohampion 
for  plaindfl  in  error: 

The  capital  stock  of  a  corporation  Is  a  thing 
distinct  from  shares  of  stocc,  and  owned  by 
different  persons.  The  exemption  of  one  does 
not  necessarily  exempt  the  other  from  tax- 
ation. 

Farrington  v.  Tenn,  95  U.  S.  679  (Bk.  24,  L. 
ed.  559);  Memphis  v.  JBhislep,  6  Baxter,  558: 
NashtiUe  Gaslight  Go.  v.  mtshf)ilte,  8  Lea,  406; 
Van  Allen  v.  Aesessore,  8  Wall.  578  and  People 
V.  Gomrs.  4  Wall.  258  (70  and  71 U.  S.  bk.  18,  L. 
ed.  229,  844);  Memphis  v.  Farrington,  8  Baxter, 
589;  1  Desty,  Taxation,  858;  Burroughs,  Tax- 
ation, 164,  §  88. 

It  was  not  the  intention  of  the  Legislature,  in 
granting  this  charter,  that  the  exemption  of  the 
capital  stock  should  embrace  the  shaies  of  stock. 

Nora.~22s0mp(lofi  of  eorporaUon  from  iaaaJtUm 
jhf  thofrter.  See  Tucker  v.  Ferguson,89  U.  &  bk.£K, 
MS,  note.   See  also  poiC,  p.  8B8L 


The  contract  of  exemption  was  made  with  the 
Company,  and  not  with  the  stockholders,  the 
word ''Company,"  being  used  in  the  charter. 

The  words  "capital  stock"  are  not  used  in 
the  charter  as  ssmonymous  with  "sluunes^  of 
stock. 

Morawetz,  Corporations,  §  88. 

There  is  no  substantial  distinction  between 
"capital  stock"  and  "o^ital"  as  used  in  the 
charter. 

R,B.  Go.T.  Gadnes,91V  8.  697 (Bk.  24,  L. 
ed.  1091);  Memphis  dG.  B.  B,  Go.  v.  Gaines, 
3  Tenn.  Ch.  611;  Ghattanooga  v.  B.  B.  Cd.l 
Lea,  561;  1  Desty,  Taxation,  858;  Burroughs. 
Taxation,  §  88. 

Although  the  shares  of  stock  and  the  pn^ 
erty  of  the  Company  be  taxed,  it  yet  has 'a 
valuable  privilege  in  the  exemption  of  the  capi- 
tal stock. 

L.  N.  B.  B.  Go.  V.  State,  8  Heisk.  795;  State 
BaOroad  Tax  Gases,  92  O.  S.  608;  (Bk.  28.  L. 
ed,  668);  Farrington  v.  Tenn.  supra;  1  Destv, 
Taxation,  848. 

Mere  noniiser  of  the  taxing  power  by  ttie 
State  does  not  destroy  it  or  form  any  reason  for 
not  exercising  it. 

Ghicago,  B.  d  Q.  B.  B.  Go.t  Iowa,  94  U.  8. 
155  (Bk.  24,  L.  ed.  94). 

Messrs.  Ed.  Baxter*  and  Edward  TL 
East*  for  defendant  in  enor. 

Mr.  CJiief  JusticeWsdte  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  mandamus  brought  by  tbe  r 
State  of  Tennessee,  in  the  Chx^  Court  of 
DavidsonCoun^jkgainstGeorgeE.  Whitworth, 
the  Trustee  and  Tik  Collector  of  that  County, 
to  require  him  to  assess  for  taxation  the  shapes 
of  stock  in  the  Nashville,  Chattanooga  and  St. 
Louis  Railroad  Company.  After  the  suit  had 
been  begun  in  the  state  court  H  was  removed  by 
Whitworth  to  the  Chrcuit  Court  of  the  United  r 
States  for  the  Middle  District  of  Tennessee, 
under  the  Act  of  March  8,  1875,  diap.  187,  18 
Stat  470,  on  the  ground  that  the  suit  was  one 
arising  under  the  Constitution  of  the  United 
States. 

The  case  is  as  foUows:  the  Nashvflle  and 
Chattanooga  Railroad  Company,  now,  by  con- 
solidation with  the  Nashvule  and  Northwest- 
ern Railroad  Company,  and  a  chanse  of  name, 
the  Nashville,  Chattanooga  and  St  Louis  Rafl- 
road  Company,  was  incorporated  by  the  L^is- 
lature  of  Tennessee,  December  11,  1845.  to 
buid  and  operate  a  railroad.  Section  88  of  its 
charter  is  in  these  words: 

"Sec.  88.  The  capital  stock  of  said  Ccmipaay 
shall  be  forever  exempt  from  taxation;  and  the 
road  with  all  its  fixtures  and  appurtenances,  in* 
eluding  workshops,  warehouses  and  vehides  ai 
transportation,  shall  be  exempt  from  taxatiotk 
for  the  period  of  twenty  vearB  from  the  comple- 
tion of  the  road,  and  no  longer." 

The  Act  incorporating  ttie  Nashville  and 
Northwestern  Railroad  Company  ocmtained  a 
provision  identical  with  thia  The  question  is 
whether  this  provision  has  the  effect  of  a  coo- 
tract  by  the  State  for  the  exemption  from  tax* 
ation  in  Tennessee  of  the  shares  of  the  capita] 
stock  of  the  Corporation.  The  capital  stock 
was  by  the  charter  divided  into  shares  of  tSd 
each,  to  be  subscribed  for  on  books  opened  for 
thatpurpose.  Itwasalsoprovidedthatassooiiaa 
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tbe  requisite  ntiinbcr  of  shares  had  been  sub- 
fcrilied  "the  Nashville  and  Chattanooga  Rail- 
road Com  pan  V  shall  be  regarded  as  formed/' 
and  **t])e  said  subscribers  to  the  stock  shall 
fonn  a  body  politic  and  corporate  In  deed  and 
to  kw  b^  the  name  and  for  the  purpose"  speci- 
fied. Fifty  cents  on  each  share  was  to  be  paid 
In  money  at  the  time  of  subscribing.  Sections 
9, 13,  15,  16  and  17  are  as  follows: 

*8ec.  9.  As  soon  as  the  number  of  f or^^ 
thooBand  shares  shall  have  been  subscribed,  it 
shall  be  the  duty  of  the  commissioners  appoint- 
ed to  declare  the  same,  to  appoint  a  time  for  the 
stockholders  to  meet  in  Nashville,  and  give 
ocike  thereof  by  publication  in  some  of  the 
newspapers  of  Nashville,  at  which  time  and 
place  the  said  stockholders,  in  person  or  by 
prazj,  shall  proceed  to  elect  theduectors  of  the 
Oompany,  and  to  enact  all  luch  regulations, 
rales  and  by-Jaws  as  may  be  necessary  for  the 
govenunent  of  the  Corporation  and  the  trans- 
actioo  of  its  business.  The  persons  elected 
directors  at  this  meeting  shall  serve  for  such 
period,  not  exceeding  one  year,  as  the  stock- 
fkoldera  may  direct;  and  at  this  meeting  the 
tfockbdders  shall  fix  on  the  day  and  pl£;e  or 
piftoes  where  the  subsequent  elections  of  direct- 
on  shall  be  held;  and  such  elections  shall 
tbenoeforth  be  annually  made.  But  if  the  day 
of  annual  election  should  pass  without  any 
electioo  of  directors,  the  Corporation  shall  not 
be  thereby  dissolved;  but  it  shall  be  lawful  on 
any  other  day  to  hold  and  make  such  election 
la  such  manner  as  may  be  prescribed  by  a  by- 
kw  at  the  Corporation. 

"Sec  12.  The  board  of  directors  shall  not  ex- 
ceed, in  their  contracts,  the  amount  of  the  cap- 
tel  of  the  Corporation  and  of  the  funds  which 
the  Company  may  have  borrowed  and  placed 
at  the  disposal  of  the  board;  and  in  case  they 
ihould  do  so,  the  president  and  directors  who 
may  be  present  at  the  meeting  at  which  such 
ccotract  or  contracts  so  exceeding  the  amount 
■fntc— Id  shall  be  made,  shall  be  jointly  and 
severally  HaUe  for  the  excesses,  both  to  the 
eoDtractor  or  contractors  and  the  Corporation; 
PrrfTtdady  That  anyone  may  discharge  himself 
from  eocfa  liability  by  voting  against  such  con- 
tract or  contracts,  and  causing  such  vote  to  be 
recorded  on  the  minutes  of  the  board,  and  giv- 
iag  notice  thereof  to  the  next  general  meeung 
Qfthe  sitockholden. 

16.  The  board  of  directors  may  call  for 
of  $24.50  on  each  share  of  stock 
ia  same  not  exceeding  $2  in  every  thirty  dajs; 
iVvcM&vf,  That  twenty  days'  notice  be  given 
of  sQch  can  in  at  least  one  public  newspaper  of 
the  8tate  in  which  any  of  the  stocKholders 
■Mj  reside;  and  a  failure  to  pav  or  secure  to 
r  be  paki,  according  to  the  rules  of  the  Company, 
'  any  of  the  installments  so^alled,  as  aforesaid, 
ifcall  induoc  a  forfeiture  of  the  share  or  shares 
on  which  default  shall  be  so  made,  and  all  pay- 
aenta  tbereoo:  and  the  same  shaU  vest  in  and 
bAmg  to  the  Company  and  may  be  restored  to 
the  ovscr  or  owners  by  the  hoird  of  directors, 
if  fbcj  deem  proper,  on  the  pavment  of  all  ar- 
RM  on  such  shms,  and  legal  interest  thereon; 
erihe  directors  may  waive  tne  forfeiture  after 
fMnr  days'  defaiut.  and  sue  the  stockholders 
far  the  installments  due,  at  their  discretiob. 

*  Sec  19.  The  stock  of  said  Company  may 
toa  traDefctred  in  such  manner  and  form  as 
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may  be  directed  by  the  by-laws  of  the  takl 
Corporation. 

"Sec.  17.  The  said  Company  may  at  any 
time  increase  its  capital  to  a  sum  sufficient  to 
complete  the  said  road,  and  stock  it  with  every- 
thing necessary  to  give  it  full  operation  and  et- 
feet,  either  by  opemng  books  for  new  stock,  or 
by  selling  such  new  stock,  or  by  borrowing 
money  on  the  credit  of  the  Company,  and  on 
the  mortgage  of  its  charter  and  works;  and 
the  manner  in  which  the  same  shall  be  done  in 
either  case  shall  be  prescribed  by  the  stock- 
holders at  a  general  meeting;  and  any  State 
or  any  fcitizen,  corporation  or  company  of 
this  or  any  other  State  or  country,  may  sub- 
scribe for  and  hold  stock  in  said  Oompanv, 
with  all  the  rights  and  suhfect  to  allCie  liabili- 
ties of  any  other  stockholoer." 

On  the  21st  of  January,  1848,  bui  Mfore  the 
Corporation  was  organized  by  the  election  of 
directors,  the  charter  was  amended  as  follows: 

"Sec.  8.  Be  itenacUd,  That  thecharter  of  the 
Company  be  further  so  amended  that  the  said 
Company  be  required  to  estimate  and  pay  semi- 
annually to  the  several  holders  thereof  a  sum 
equal  to  6  per  cent  per  annum  on  the  capital 
stock  of  said  Company  actuaUy  paid  in,  to  be 
charged  to  the  cost  of  construction;  Provided^ 
A  majority  of  the  stockholders  at  their  first 
regular  meeting  agree  thereto." 

The  circuit  court  was  of  opinion  that  the 
shares  of  stock  were  by  the  charter  exempt 
from  taxation,  and  gave  jud^pnent  accordingly. 
To  reverse  that  Judgment  this  writ  of  error  waa 
brought. 

It  IS  apparent  from  the  charter  that  the  sub-  [135'j 
scribers  of  shares  and  thbse  claiming  under 
them  were  to  be  the  holders  of  the  stock  of  the 
Corporation;  and  that  the  money  paid  into  the 
treasury  upon  subscriptions  was  to  be  used  by  the 
Corporation  in  buUding  and  equipping  its  rail- 
roaa.  In  this  way  the  capital  of  the  Corpora- 
tion was  to  be  converted  mto  the  railroad  and 
its  appurtenances.  A  tax  upon  the  railroad, 
therefore,  after  its  completion,  is  necessarily  a 
tax  upon  the  capital,  because,  practically,  the 
capitfu  and  that  into  which  it  has  been  convert- 
ed are  the  same.  Therailroadof  the  corpora- 
tion may  be  worth  more  than  its  capital,  but  all 
its  capital  is  in  its  railroad.  Such  being  the 
case,  the  taxation  of  both  railroad  and  capital 
would  be,  so  far  as  the  corporation  is  concerned, 
double  tantion. 

In  Bailroad  Chmpanie$  v.  Qaines,  97  U.  8. 
697  [Bk.  24,  L.  edL  1091],  it  was  held  that  a 
provision  in  the  charter  of  the  Memphis  and 
Charleston  Railroad  Company,  precisely  like 
that  now  under  consideration,  did  not  exempt 
the  railroad  of  that  corporation  and  its  appur- 
tenances from  taxation  after  twenty  years  from 
the  time  of  its  completion,  even  though  the 
capital  stock  ot  the  corporation  had  aU  been  in- 
vested In  the  railroad,  because,  taking  the  whole 
section  together,  it  was  apparent  such  was  not 
the  intention  of  the  Legislature.  The  property 
was  taxable,  but  the  capital  stock  was  exempt 

It  is  no  doubt  true  that  the  Legislature  may 
make  a  difference,  for  the  purposes  of  taxation, 
between  the  capital  stock  of  a  corporatton  in 
in  the  hands  ot  the  corporation  itself,  and  the 
shares  of  the  same  capital  stock  in  the  hands  of 
the  individual  stockholders.  That  has  often 
been  done,  and  the  oases  are  nomerous  where     [136] 
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the  exemption  of  shares  from  taxation  has  been 
daimed  because  of  a  charter  exemption  of  the 
capital  stock.  Notably  this  was  the  case  with 
the  national  banks.  The  capital  stock  of  such 
banks  invested  in  United  States  securities  is  not 
taxable  by  the  States,  but  shares  of  the  stock 
in  the  hands  of  the  individual  stockholders  may 
be  taxed  without  deduction  on  account  of  such 
an  investment.  This  has  been  held  from  the 
b^;innlng.  Van  AUen  t.  AsseuorSt  8  Wall. 
578  [70  U.  S.  bk.  18,  L.  ed.  229] ;  Bradley  v. 
Peo0e,  and  PeopU  v.  Comrs,  4  Wall.  462,  244 
[71  U.  S.  bk.  18,  L.  ed.  485,  8441;  Lionberger 
V.  lUmse,  9  WaU.  468  [76  U.  S.  bk.  19,  L.  ed. 
7211.  The  capital  stock  In  the  hands  of  the 
bank  is  exempt  because  invested  in  securities 
which  are  not  to  be  taxed  (R  S.  §  8701);  but 
the  shares  in  the  hands  of  the  stockhcdders  are, 
by  the  very  terms  of  the  Banking  Act,  put,  for 
the  purposes  of  state  taxation,  on  the  same  foot- 
ing as  other  moneyed  capital.  R.  S.  §  5219. 
Tids,  it  was  said,  snowed  the  intenticm  of  Con- 
gress to  exempt  the  bank  for  what  was  invested 
In  government  securities,  but  to  charge  the 
stockholder.  In  FarringUm  v.  Tenn,  95  U.  S. 
079  [Bk.  24,  L.  ed.  5581,  the  charter  of  the 
Union  and  Planters  Bank  provided  that  "Said 
oompany  shall  pay  to  the  State  an-  annual  tax 
of  one  lialf  of  1  per  cent  on  each  share  of  the 
capital  stock  sutiecribed,  which  shall  be  in  lieu 
of  all  other  taxes;'*  and  the  question  was  whether 
this  exempted  the  shares  in  the  hands  of  the 
stockholders  from  any  further  taxation  by  the 
State.  The  court,  three  justices  dissenting, 
held  that  it  did,  because,  as  the  charter  tax  was 
laid  on  each  share  subscribed,  the  further  ex- 
emption  must  necessarily  have  been  of  the 
shares  in  the  hands  of  the  nolders,  although  the 
tax  as  imposed  was  pimible  by  the  Corpora- 
tion. In  all  cases  of  this  kind  the  question  is 
as  to  the  intent  of  the  Legislature,  the  presump- 
tion always  being  against  any  surrerder  of  tiie 
taxing  power. 

In  corporations  four  elements  of  tai.'able  value 
are  sometimes  found:  1,  franchises;  2,  capital 
stock  in  the  hands  of  the  corporation;  8,  cor- 
porate property;  and  4,  shares  of  the  capital 
stock  in  the  hands  of  the  individual  stockhold- 
en.  Each  of  these  is,  under  some  circumstan- 
ces, an  appropriate  subject  of  taxation;  and  it 
is  no  doubt  within  the  power  of  a  State,  when 
not  restrained  by  constitutional  limitations,  to 
assess  taxes  upon  them  in  a  way  to  subject  the 
corporation  or  the  stockholders  to  double  taxa- 
tion. Double  taxation  is,  however,  never  to  be 
piesmned.    Justice  requires  that  the  burdens  of 

Svemment  shall  as  far  as  is  practicable  be 
d  equally  on  all;  and  if  property  is  taxed 
oi«ce  in  one  wav,  it  would  ordinarily  be  wrong 
to  tax  it  again  in  another  way,  when  the  bur- 
den of  both  taxes  falls  on  the  same  person. 
Sometimes  tax  laws  have  that  effect,  but  if 
tiiey  do  it  is  because  the  Legislature  has  unmis- 
takably so  enacted.  All  presiunptions  are 
against  such  an  imposition. 

This  brings  us  to  an  examination  of  the  pres- 
ent charter  to  see  what  the  Legislature  has 
expressed  its  intention  of  doing.  "The  capital 
stock  of  said  company"  is  exempt  from  taxa- 
tion. That  has  been  expressly  enacted,  and 
the  owner  or  owners  of  the  stock  are  necessarily 
relieved  from  all  taxation  on  this  account.  The 
important  question  is,  therefore,  Who  are  the 

8S8 


owners  of  the  capital  stock  of  this  Corporation 
within  the  meanmg  of  the  term  "capital  stock" 
as  used  in  this  charter?  Because,  in  constru- 
ing statutes  which  are  binding  on  States  as  con- 
tracts the  words  employed  are,  if  possible,  to 
be  given  the  same  meaning  they  had  in  the 
minds  of  the  parties  to  the  contract  when  the 
statute  was  enacted.  In  this  respect  there  is  no 
difference  between  a  contract  of  a  State  and  a 
contract  of  a  natural  person.  If  the  words  em- 
ployed are  capable  of  more  than  one  meaning, 
that  meaning  is  to  be  given  them  which,  taking 
the  whole  statute  together,  it  is  apparent  the 
parties  intended  they  should  have. 

Retumioff  to  the  charter,  we  find  that  the 
capital  stock  is  divided  into  shares.  These 
shares  are  to  be  subscribed  and  paid  for;  and 
the  mone^  raised  in  this  way  constitutes  the 
capita]  of  the  Corporation,  spoken  of  in  section 
12,  where  it  is  said:  "The  board  of  di- 
rectors shall  not  exceed  in  their  contracts  the 
amount  of  the  capital  of  the  Corporation,"  etc. ; 
and  in  section  17,  where  it  is  provided  that 
"Said  Company  may  at  any  time  increase  its 
capital  to  a  sum  sufficient  to  complete  the  said 
road."  This  capital  is  to  be  used  by  the  Cor- 
poration to  build  and  equip  its  road;  and  if 
more  capital  is  needed  for  that  purpose  it  may 
be  raisea  "by  opening  books  for  new  stock,  or 
by  selling  such  new  stock."  The  manner  of 
doing  this  may  "be  prescribed  by  the  stock- 
holders at  a  general  meeting;  and  any  State  or 
any  citizen,  corporation  or  company  ♦  ♦  ♦ 
may  subscribe  for  and  hold  stock  in  the  said 
Company,  with  all  the  rights  and  subject  to  all 
the  liabilities  of  an^  otiier  stockholder."  §  17. 
Payments  of  subscriptiv  nsareto  be  made  on  each 
share  of  stock,  and  if  default  h  made  in  a  pay- 
ment when  demanded  "the  share  or  shares  on 
which  default  shall  be  so  made  and  all  {pay- 
ments thereon"  are  forfeited,  "and  the  same  shall 
vest  in  and  belong  to  the  Company."  but  the 
board  of  directors  may,  if  they  deem  proper, 
restore  them  to  the  "owner  or  owners,"  **oq 
payment  of  all  arrears  on  such  shares  and  the  le- 
gal interest  thereon."  §  15.  So  too.  "The 
stock  of  said  Company  may  be  transferred,  in 
such  manner  and  form  as  may !«  directed  by 
the  by-laws  of  the  Corporation."  i$  16;  and,  un- 
der the  amending  Act  of  1848,  interest  was  to 
be  paid  semi-annually  at  the  rate  of  6  per  cent 
per  annum  "to  the  several  holders  thereof  ♦  ♦  • 
on  the  capital  stock  of  said  company  actually 
paid." 

From  this  it  is  clear  to  us  that  while  tho 
money  paid  in  by  the  subscribers  of  the  shares 
of  the  capital  stock  of  the  Conx>ration  consii- 
tuted  the  capital  of  the  Corporation  which  was 
to  be  used  in  building  and  equipping  the  rail- 
road, the  stock  created  by  such  suliscriptioo 
and  payment  was  to  belon;?  to  and  remain  aa 
the  property  of  the  several  holders  of  the  sliaree 
so  subscribed  and  paid  for.  As  was  shown  ir 
Railroad  Companies  v.  Gaines,  above  cite»-l, 
the  words  "capital  stock  of  said  Company.  *• 
and  the  words  "the  road  with  all  its  fixiurea 
and  appurtenances."  were  used  in  the  chart et 
to  describe  dilTerent  things.  The  capita]  wliich, 
upon  the  payment  by  the  subscribers,  belonged 
to  the  Corporation  has  b^n  converted  into  the 
railroad  and  its  appurtenances;  and  it  had  no 
separate  existence  as  a  taxable  thing  after  the 
road  was  built  and  equipped.    But  the  capital 
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■lock,  diTided  into  abares,  salMcribed  and  paid 
for  bytbe  persoos  to  whom  the  shares  were 
origlDany  iflsaed,  stil]  has  and  was  by  the  charter 
hitoklea  to  have  an  existence  separate  and  dis- 
tinct from  the  proper^  into  which  the  money 
ndd  for  it  has  been  conyerted.  It  can  now  be 
l«g,  boQght,  s')ldand  transfened.  Its  holders  and 
^^'  owners  are  the  owners  of  the  corporation.  They 
may  meet  and  elect  directors,  who  are  to  man- 
m^  its  affairs.  The  profits  of  the  Corporation 
are  to  be  divided  among  them  in  proportion  "to 
tbe  stock  each  may  hold;"  §  80;  ana  upon  the 
diivolation  of  the  Corporation  they  will  be  en- 
titled to  receiye  in  like  proportion  the  proceeds 
of  what  remains  of  the  corporate  property  after 
all  tbe  corporation  debts  and  liabilities  are  {mid 
or  mtisflea  In  effect  the  contributions  of  sub- 
scribers of  the  shares  were  stocked  as  the  capi- 
tal of  the  corporation.  The  aggregate  of  the 
subscriptions  made  the  aggregate  of  the  stock. 
Each  subscriber  owned  that  part  of  the  stock 
which  his  shares  representea;  and  the  aggre- 
gate of  the  shares  represented  the  afi:gregate 
of  tbe  stock.  It  was  evidently  called  the 
"capital  stock  of  the  Company,"  liecause  it  was 
tbe  slock  which,  when  subscribed  and  paid  for, 
furnished  the  Corporation  with  the  capital  to 
Kuk)  its  road.  As  capital  it  belonged  to  the 
Corporation;  botes  stock  it  belon»ed  to  the 
several  holders  of  the  shares  Into  which  it  was 
divided.  The  charter  exempted  the  stock  from 
taxation  clearly  because  the  property  which 
repmented  the  stock  had  been  put  in  its  place 
as  a  taxable  thing.  The  exemption  is  of  the 
thiiKT  called  the  "capital  stoclr  divided  into 
shares.  As  the  whole  thing  is  exempt,  so  must 
necessarfly  be  itsseveral  ixSts  orsluu'eB. 

H  foUoufi  that  the  htdgment  of  the  Circuit 
Ontri  woe  right,  aiid  tt  ieetmeequenUy  affirmed, 
l^uaoopy.   Test: 

JaiiMS  H.  MoKenney,  Qerk,  Suik  Ooort-  U«0. 


STATE    OP   TENNESSEE,  Plff.   in  Er., 

V. 

GEORGE  K.   WHTTWORTH,  Trustee   of 

DaVIDCON  COUUTT,  TSNlTESfiBB. 

(See  &  a  Beporter^s  ed.  ia»-15a) 

BaHroad^—^oneoiidation'-grani  ofrighte,  pow- 

ere  and  privUegee  qf  another  company— ex- 

emptdan  of  eloekfrom  taxatioth-construction, 

L  A   craot   to  a  railroad  oomnany  of  all  the 

rfctit*,  powen  mm!  privileges,  or  au  the  powerB  and 

pnvUe«eB  of  soother  company,  entitles  It  to  the 

wne  exemptions  from  taxation  that  the  other 

rompany   has.   The  application  of  this  rule  to  a 

Matme  of  Tsonessee  is  not  affected  by  article  XL 

•  7  of  tbe  OoMtitiition  of  1884of  thatState. 

£.  Upon  tbe  oonsolidatlon  of  two  or  more  rail- 
road ccvinpanles,  under  authority  of  law,  the  pre- 
pomptkMi  is  that  the  new  company  has  all  the  pow- 
sn  and  privileges  of  the  old  companies. 

a.  Wbcre  tbe  Act  of  consolidation  provided  that 
cba  new  company  should,  for  its  government,  be 
cncttJed  to  all  the  powers  and  priVileflres,  and  be 
■Dblcct  to  all  the  restrictions  and  liabilities  con- 
■nd  Imposed  upon  another  company,  the 
**  for  Its  go^-emment  **  is  held  to  have  been 
DOt  as  a  limitation  of  its  powers,  but  for 
ttooand  coDtroL 
cBpttal  stook  of  the  Nashville  and  Decatur 
~  Company  Is  exempt  from  taxation  in  Ten* 
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ion  of  corporation  from  taxation 
icker  V.  P^uson,  80  U.  8.,  bk.  22, 


Sea  also  ante,  p.  880. 


,  altbouffb  said  company  resolted  from  the 
consolidation  of  two  Tennessee  oorporationa  with 
a  corporation  of  Alabama. 

S.  The  reltnqutshment  of  tbe  taxing  power  Is 
never  to  be  presumed. 

[No.  984.] 
Argued  Jan.  $$,  1836.    Leaded  Marek  1, 188$. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court.  See  ahK>  the  preced- 
ing and  related  case  of  Tenneseee  v.  Whtiworth. 

Ifeesre,  J.  B.  Heiskell,  S.  Watson*  B,  J. 
Lea,  Atty-Oen,  of  Tennessee,  S.  A.  Cham- 
pioot  J,  W,  Baker  and  James  M.  Head* 
for  plaintiff  in  error: 

The  shares  of  stock  in  the  NashviUe  and 
Decatur  Railroad  Company  are  not  exempt 
from  taxation.  It  has  be^  decided  ^  the 
Supreme  Court  of  Tennessee  that  a  grant  to 
one  company  of  the  privileges  of  another  does 
not  carry  an  exemption  from  taxation. 

Wilson  V.  Gaines,  9  Baxter,  546. 

This  decision  is  not  contraiy  to  the  decisions 
of  this  court,  although  the  question  has  never 
heen  definitely  raised  in  this  court 

Humphrey  v.  Pegues,  16  Wall.  244  (88  U.  8. 
hk.  21,  L.  ed.  826);  Tomlinson  v.  Branch,  15 
Wall.  460  (82  U.  8.  hk.  21,  L.  ed.  1^;  South 
Western  R,  5.  €h.  v.  Georgia,  92  XL  S.  676 
(Bk.  28,  L.  ed.  762);  0.  dO.B,  E.  Go,  v.  Vir- 
ginia, 94  U.  S.  718  (Bk.  24,  L.  ed.  810);  RaH- 
roadOoe.  v.  Gaines,V7  C. S. 697 (Bk.  24, L. ed. 
1091);  Bailroad  Co,y.  Georgia,  98  U.  S.  860  (Bk. 
25,  L.  ed.  186);  Bailroad  Go,  v.  Bamblen  Co. 
102  U.  S.  278,  and  Wilson  v.  Gaines,  108  U.  B. 
417  (Bk.  26,  L.  ed.  162,  401). 

The  consolidation  of  the  Central  Southern 
and  the  Tennessee  and  Alabama  Railroad  Com- 
panies worked  a  dissolution  of  those  com- 
panies, and  thereby  destroyed  whatever  ex- 
emption from  taxation  thevmay  have  possessed. 

Bailroad  Co,  v.  Georgia,  supra;  Shields  t. 
Chio,  95  U.  S.  819,  and  Bailroad  Co,  v.  Mains^ 
96  U.  S.  499  (Bk.  24,  L.  ed.  857, 88^;  Bt.Louis, 
etc.  By,  Co.  v.  Berry,  118  U.  S.  465  (Bk.  28, 
L.  ed.  1055. 

Whether  the  consolidation  of  two  or  more 
corporations  operates  to  dissolve  them  and  form 
a  new  one  is  a  (juestion  of  legislative  intent 

See  authorities  last  above  cited.  See  also 
Tomlinson  v.  Branch,  15  Wall.  460  (82  U.  8. 
bk  21,  L.  ed.  189);  Bailroad,  etc,, Co,  v.  Georgia, 
92  U.  S.  665  (Bk.  28,  L.  ed.  757). 

The  mnt  of  the  rights,  powers  and  privi- 
leges of  one  railroad  company  which  has  aa 
exemption  from  taxation,  to  another,  "for  Its 
government,"  does  not  carry  with  it  immunity 
from  taxation. 

Bailroad  Cos.  v.  Gaines,  97  U.  8.  697,  711 
(Bk.  24,  L.  ed.  1091,  1094);  Bailroad  Co.  v. 
Commissioners,  108  U.  8. 4  (Bk.  26,  L.  ed.  8601 

The  words  "  for  its  government,*'  are  words 
of  limitation,  and  definitely  exclude  the  idea 
of  exemption  from  taxation. 

See  authorities  last  above  dted.  See  also 
the  abstract  of  the  argumantjas  reported  in  the 
preceding  case. 

Messrs.  Ed.  Baxter*  Edward  H.  East 
and  F.  L.  Dodd,  for  defendant  in  error. 

Mr,  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 
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This,  like  the  case  between  tbc  snmc  parties 
Just  dedded.  is  a  suit  in  mandamus  brought  by 
the  State  of  Tennessee  to  require  tbe  Trustee 
and  Tax  Collector  of  Daviason  County  to 
assefls  for  taxation  the  shares  of  the  capital 
stock  of  a  railroad  company;  and  the  only 

rBtion  not  already  disposed  of  is,  whether 
NashyiUe  and  Decatur  Railroad  Company 
has  the  same  charter  contract  for  the  exemp- 
tion of  its  capital  sto<^  from  tamtion  as  the 
Nashville  and  Chattanooga  Railroad  Company. 
The  facta  are  these: 

The  Tennessee  and  Alabama  Railroad  Com- 
ly  was  incorporated  by  the  Legislature  of 
I'ennessee  on  the  ISBd  of  January,  1862,  to 
bund  a  railroad  from  Nashville,  by  the  way  of 
Franklin,  to  the  line  between  Tennessee  and 
Alabama  In  the  direction  of  Florence.  Ala- 
bama. This  company  was  granted  by  its 
charter  all  the  rkrnts,  powers  and  privOegea, 
and  subjected  to  all  thel&bilities  and  restrictu)ns 
conferred  and  imposed  upon  the  charter  of  the 
Nashville  and  Chattanooga  Railroad  Company. 

The  Central  Bouthem  Ridlroad  Company 
was  incorporated  by  the  Legislature  of  Ten- 
nessee on  the  80th  ci  November,  1858,  to  build 
a  railroad  from  a  point  of  intersection  with 
the  Tennessee  and  Alabama  Railroad  at  Co- 
lumbia, by  way  of  Pulaski,  to  the  Alabama 
state  line,  in  the  direction  of  Athens  and  De- 
catur, Alabama,  to  connect  with  any  railroad 
that  might  be  constructed  from  Decatur  to  the 
state  line  In  tbe  direction  of  Pulaski  This 
company  also  was  given  all  the  powers  and 
privueges,  and  subjected  to  all  the  restrictions 
and  liabilities  prescribed  in  the  charter  of  the 
Nashville  and  Chattanooga  Railroad  Company. 

The  Tennessee  and  Alabama  Central  Railroad 
Company  was  incorporated  by  the  Legislature 
of  Alabuna  on  the  19th  of  December,  1858,  to 
build  a  railroad  from  Montevideo,  Alabama, 
In  a  northeasterly  direction,  through  Decatur, 
to  some  point  on  the  boimdary  between  Ala- 
bama ana  Tennessee,  to  connect  with  a  rail- 
road leadingthroug^  Pulaski  to  Columbia, 
Tennessee.  This  company  was  bv  its  charter 
authorized  to  unite  Kod  consolioate  into  one 
road  all  or  such  part  of  the  said  road  with  any 
railroad  that  may  connect  with  the  said  Ten- 
nessee and  Alabama  Central  Railroad  at  the 
Tennesse  line. 

Each  of  these  corporations  completed  Its 
laUroad  in  acoordanco  with  the  requirements 
of  its  charter,  and  on  the  19th  of  April,  1866, 
the  Legislature  of  Tennessee  passed  another 
Act  (AcU  of  Tenn.  1865-6,  pp.  317,  220),  §§ 
5,  6,  9  and  10  of  ^hich  are  as  follows: 

"Sec.  5.  Be  it  furthar  enacted.  Thai  for  the 
purpose  of  uniting  and  consolidisiting  the  Ten- 
nessee and  Alabama  Railroad  Company  and 
the  Central  Southern  Railroad  Company  into 
one,  the  directors  of  said  companies  be,  and 
th^  are  hereby,  authorized  to  agree  upon  the 
terms  thereof,  and  to  adopt  all  necessary  and 
proper  measures,  amements,  and  obU^ttions 
to  cnf  ect  the  same;  Profrided,  Said  terms  of  con- 
solidation, when  perfected  by  the  directors  of 
said  companies,  snail  be  submitted  to  a  vote  of 
the  stocknoldera  of  said  companies,  and  if  as- 
sented to  by  a  majority  of  the  stockholders, 
the  same  shall  be  binding  upon  said  companies; 
and  that  thereafter,  ana  upon  official  report 
thereof  to  the  oresident  of  tbe  respective  com- 

884 


panies  and  the  comptroller  of  the  State,  said 
consolidated  and  united  companies  shall  be 
known  and  styled  the  *'  Nashville  and  Decatur 
Railroad  Company,'  by  which  name  it  shall 
sue  and  be  sued,  and  be  entitled  to  all  the 
rights  and  privileges,  and  be  subject  to  all  the 
liabilities  and  restrictions  of  a  body  corporate. 

"  Sec.  6.  Be  it  further  enacted,  lliat  the  said 
Nashville  and  Decatur  Railroad  shaU,  for  ita 
government,  be  entitled  to  all  the  rights  and 
privileges,  and  subject  to  all  the  remcCiona 
and  liabilities  conferred  and  imposed  upon  the 
Nashville  and  Chattanooga  Railroad  Company; 
Provided,  That  no  state  aid  is  intended  to  be  ex- 
tended to  said  Nashville  and  Decatur  Railroad; 
AndjMVffidedjyrther,TbBiJio  new  liability  to 
the  State  of  Tennessee  Is  Intended  to  be  im- 
posed hereby  upon  cnid  Tennessee  <ind  Ala- 
bama Railroad  Company  and  the  Central 
Southern  RaUroad  Company. 

"Sec.  9.  Be  it  further  enacted,  ThBitheTea- 
nessee  and  Alabama  Railroad  uid  the  Central 
Southern  Railroad,  thus  consolidated,  mav, 
through  their  directors  thus  elected,  be  consoli- 
dated with  the  Alabama  and  Tennessee  Cen- 
tral Railroad,  upon  such  terms  as  may  be 
agreed  upon  between  them  and  approved  by 
the  stockholders  of  said  roads,  to  be  hereafter 
known  as  the  Nashville  and  Decatur  Rail- 
road; such  terms  not  to  be  in  conflict  in  anr- 
wise  with  those  herein  contained,  but  mav  be 
supplementary  or  in  addition  thereto;  Prottded, 
The  consolidation  herein  provided  for  be  ap- 
proved by  Act  of  the  Legislature  of  the  8tat« 
of  Alabama,  heretofore  or  hereafter  passed; 
and  said  railroads,  thus  consolidated,  may,  by 
their  stockholders,  regularly  convened,  upoo 
thirty  days'  notice  in  the  Newspapers  of  Naah- 
ville  and  HuntsvUle,  elect  directors  to  aerre 
them  for  the  term  of  twelve  months,  and  ontfl 
their  successors  shall  be  elected. 

"Sec.  10.  Be  it  further  enacted.  That  Xb% 
capital  stock  of  said  united  companies  shall  be 
the  agmgate  amount  of  their  respective  char- 
ters, ^th  the  addition  thereto  of dollars; 

and  that  this  Act  shaU  take  effect  from  and 
after  its  passage." 

Under  the  authority  of  this  Act,  and  of  sec- 
tion 1^  of  the  Act  to  incorporate  the  Tenncasee 
and  Alabama  Central  Company,  the  throe  com- 
panies were  united  and  consolidated  under  the 
style  of  the  Nashville  and  Decatur  Railroad, 
upon  the  terms  Indicated  In  the  following  reso- 
lution confirmed  at  a  convention  of  the  stock- 
holders: 

"  Beaotved,  That  under  the  author!^  dde- 
gated  to  the  executive  committee  by  the  re- 
spective stoc^olders  of  the  Tennessee  and  Alm- 
bama.  Central  Southern,  and  Tennessee  and 
Alabama  Central  Railroad  Companies,  the  com- 
mittee have  agreed  that  the  capital  stock  of 
eadi  company  shall  represent  the  value  of  Ha 
road,  and  that  therefore  each  of  the  oompaniea 
herein  mentioned  shall  surrender  to  the  x^aali- 
ville  and  Decatur  Railroad  Company,  all  of  ita 
rights,  franchises  and  property;  the  NadiTille 
and  Decatur  Railroad  Company  assuming  to 
pay  all  debts  owing  by  the  sevml  compamea, 
and  being  herebv  especially  pledged  to  protaca 
aU  persons  who  have  made  themselves  Individ 
ualiy  Uable  for  the  debts  of  anv  of  the  several 
companies;  and  that  the  stocuidlderB  of  each 
company  shall  be  entitled  to  and  receive  credit 
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fortheHmoaouNiiitof  iloek  in  the  Kaahyille 
ud  Decaftor  Raflrosd  Ck>mpany  that  they  own 
fai  any  of  the  aeyeral  oompanfes;  theae.consti- 
tating  and  oompriaing  the  whole  basis  of  set- 
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This  onion  was  afterwards  conflrmed  and 
dedaradfi^  byjthe  L^dslatores  of  Tennessee 
sod  Alahama,  The  ca^tal  stock  of  the  Nash- 
Tflfe  and  Decator  Company  is  the  aggregate  of 
lbs  mxk  of  all  three  of  the  original  companies. 

Upon  these  facts  the  circuit  court  held  that 
Oe  iharas  of  the  capital  stock  of  theNashville 
■Mi  Decatur  Company  were  exempt  from  tax- 
ilkio,  and  gave  judgment  accordingly.  To 
nfcne  that  Judgment  this  writ  of  error  was 

bRRlgllt. 

The  que8tio&  whether  the  capital  stock  of  the 
VaahTiOe  and  Decator  Company  is  entitled  to 
lbs  ssme  exemption  as  that  of  the  Nashyille 
nd  Chattanooga  Company  depends:  1,  on 
whether  the  grant  to  tne  Tennessee  and  Ala- 
buna  Company  of  "  all  the  rights,  powers  and 
pririlms,'^  and  to  the  Central  Southern  Com- 
pttT  S  " all  the  powers  and  priyileges"  of 
tfaeKadiTiDe  and  Chattanooga  Company,  car- 
ried with  it  to  the  new  companies  the  exemp- 
tioB  from  taxation  provided  for  in  section  88 
of  the  Nashyille  and  Chattanooga  charter;  and 
tf  ft  did,  2,  whether  the  Nashyille  and  Decatur 
Company  and  its  stockholders  are  entitled  to 
the  nme  exemptions  as  the  ori^nal  Tennessee 
corporations  and  their  stockholders  had. 

As  early  as  ISCM),  before  either  the  charter 
of  tlie  Tennessee  and  Alabama  Company  or 
thst  of  Uie  Central  Southern  Company  was 
BiDted,  this  coort  said  in  PAOod^faAia  J  TTO- 
mia0tm  R.  B.  Oa.  v.  Md.  10  How.  894  [SI  U. 
&  bL  18,  L.  ed.  489],  speakins:  by  Mr.  Ohitf 
/mHe$  Tanc^,  that  a  statute  which  authorized 
the  onion  ol  two  railroad  companies  and  se- 
eored  to  the  imited  company  the  "property, 
rights  and  prtrileges  which  that  law,  or  other 
■VB,  conferred  on  them  (the  separate  compa- 
liei)  or  either  of  them,"  extended  to  the  united 
eoaupany  an  exemption  from  taxation  in  the 
ehaiter  of  one  of  the  uniting  companies,  and 
tMitkhmighit  was  at  the  same  time  said  that 
Ihe  taxing  power  of  a  State  Is  neyer  presumed 
to  be  relimmiahed,  unless  the  intention  to  re- 
laqiiish  Isaedand  In  dear  and  unambiffuous 
mns.*  p.  808.  This  has  been  exroessly  re- 
iflnaed  in  IbmUnmm  t.  Bran^,  16  Wall  460; 
Jfumpkiw^T.  AyiMf,  leWalL  244[88aod88 
U.  8.  bk.  91,  L.  ed.  188,  8961 ;  Stmthwettem  R. 
&  a».  y.  Go.  99  U.  S.  676[Bk.28,L.  ed.762]; 
vdtbe  correctness  of  the  decision  wasrecqg- 
tiud in OmiralJLR  dBkg.  Co.v.Qa.nt. 
8.  W  and  J&ryiM  T.  Za.  98  U.S.  217  nik.  28,  L. 
•1  m,  m\i  B.  B.  Oampaniei  r.  Gaina,  97 
U.  8. 711  [Bk.  24,  L.  ed.  1094];  B.  B,  Oo.  y. 
6iiL  98  U.  8. 860  [Bk.  26,  L.  e£  186];  JB.  iS.  a». 
%BmMm  Q>.  102  U.  S.  277;  B.  B  Oo.  y. 
Cmn.  and  WUmm  y.  Qaine;  108  U.  S.  417 
(Bk.86,L.ed.  168,860,4011;  LauitHOe d NomK- 
^sa$BB(h,T.  PoknM,  109  U.  S.  268  [Bk. 
ty. Led.  9961:  and  Ohmapeake  dbO.  BB,  Oo. 
%  matt,  114 IJ.  8. 186  [anU,  121 .] 

FkOB  this  it  Is  dear  that  under  the  settled  rule 
flf  dedsloa  in  this  court,  the  exemption  from 
tuMta,  which  was  one  of  the  rights  and  priyi- 
^  of  the  NaahyiUe  and  Chattanoosa  Com- 
P^,  fonned  nnrt  c/t  the  charters  of  tne  Ten- 
»Me  sad  AkWna  Company  and  the  Central 
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Southern  Company,  unless  a  different  rule  Is  to 
be  applied  in  Tennessee  because  of  a  supposed 
limitiMion  on  the  popiilar  meaning  of  the  words 
"rights,^  "powers^  and  "priyil^;^  when  used 
in  statutes,  on  account  oxa  peculiar  proyision 
of  the  Constitution  of  that  State.  That  consti- 
tutional proyision  Is  as  follows: 

"The  Legislature  shall  haye  no  power  «  «  * 
to  pass  any  law  granting  to  any  indiyidualor 
indiyiduals  rights,  priyi^ges,  immunities  or  ex- 
emptions other  than  such  as  may  be  l^  the  same 
law  extended  to  any  member  of  the  community 
whomi^r  be  able  to  bring  himself  within  the 
proyisions  of  such  law;  i^^OMM,  oJtMi^,  That 
the  Legislature  shall  haye  power  to  grant  such 
charters  of  corporations  as  Uiey  may  deem  ex- 
pedient for  the  public  good."  Const.  1884,  art 

S;§7. 

In  yiew  of  this  the  Supreme  Court  of  Ten- 
nessee decided  in  effect,  at  its  December  Term, 
1877,  in  WiUon  y.  Qairui,  9  Baxter,  646,  that 
as  the  State  in  its  Constitution  used  in  the  same 
connection  all  the  words  "rights,"  "priyileges," 
"immunities"  and  "exemptfons,"  each  of  Uiese 
words  must  be  giyen  in  statutory  interpretation 
a  meaniiu^  so  limited  as  not  to  include  anything 
expressea  l^  the  others;  and  that  when  any 
one  of  them  Is  found  in  a  statute  the  Le^la- 
ture  must  be  condusiyely  presumed  to  haye 
used  it  in  this  restricted  sense.  To  this  weare 
unable  to  agree.  As  has  already  been  seen,  the 
word  "priyilege,"  in  its  ordma^  meamng, 
when  used  in  tois  connection,  includes  an  ex- 
emption from  taxation.  This  court  so  dedded 
a  year  before  the  charter  of  the  Tennessee  and 
Alabama  Company  was  mnted.  and  nearly 
three  years  before  thatof  the  Central  Southern. 
In  fact  the  Supreme  Court  of  Tennessee  does 
not  seem  to  doubt  that  such  would  be  its  mean- 
ing but  for  the  Constitutton,  for  in  the  opinion 
it  IB  said:  "Howeyer  comprehenslye  a  mean- 
ing may  haye  been  fftyen  tne  word  'priyOege* 
l^  the  courts  of  other  States,  or  by  lexicog- 
raphers, we  are  constrained  to  use  It  in  the  re- 
stricted sense  and  meuing  giyen  it  l^  our  laws 
and  the  Constitution  of  &e  State.  •  •  •  A 
Legislature  acting  under  this  Constitution  for  ri47i 
its  powers,  and  as  deflninff  its  duties,  must  be  ^^^'^ 
condusiyely  presumed  to  haye  used  a  word  or 
term  of  the  Constitution  in  the  sense  and  with 
the  meaning  giyen  It  by  that  Constitution." 
We  see  notiung  in  the  Constitution  which  giyes 
to  the  word  "i^ht."or  "priyileffe,"  or  "immu- 
nity," or  "exemption,"  any  diflerent  meaning 
tlum  that  which  it  has  among  the  people  at 
large.  There  may  be  and  probably  are  some 
immunities  and  some  exempitions  which  would 
not  be  considered  as  dther  rights  or  priyileges 
in  the  popular  acceptation  of  those  terms.  It 
was  to  rttchsuch  immunities  and  sudi  exemp- 
tions, as  it  seems  to  us,  that  this  particular  form 
of  expression  was  used  in  the  Constitution;  and 
not  to  proyide  that  under  no  circumstances 
should  the  word  "priyHese"  in  a  Statute  of 
Tennessee  be  held  to  indude  a  priyOege  of  ex- 
emption from  taxation.  Words  In  a  Constitu- 
tion, as  well  as  words  In  a  statute,  are  always 
to  be  giyen  the  meaning  th^  haye  In  common 
use,  unless  there  are  yery  strongreasons  to  the 
contrary.  We  find  no  such  reasons  In  this  case, 
and  as  an  exemption  from  taxation  is  a  priyi- 
lege'  in  the  popular  sense  of  that  term,  we  fed 
oursdyes  compelled  to  dedfle  that  both  the 
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TenneflBoe  and  Alabama  Company  and  the  Cen- 
tral Southern  Company  were  granted  such  an 
exemption  by  their  charters,  notwithstanding 
the  contrary  opinion  of  the  Supreme  Court  of 
Tennessee,  which,  although  entitled  to  great  re- 
spect, is  not  binding  upon  us  as  authori^  under 
the  circumstances  of  this  case. 

It  only  remains  toconsider  whether  the  Nash- 
▼illeana  Decatur  Company  is  entitled  to  the  same 
exemption.  When  two  rauroad  companies  unite 
or  become  consolidated  under  the  authority 
of  law,  the  presumption  is,  until  the  contrary 
appears,  that  the  united  or  consolidated  company 
has  all  the  powers  and  privileges,  and  is  subject 
to  all  the  restrictions  and  liabilities,  of  those 
out  of  which  it  was  created.  TanUinson  ▼. 
Branch,  16  WalL  460  [82  U.  8.  bk.  21,  L.  ed. 
1891:  Braneh  y.  Charleston,  92  U.  S.  682  [Bk. 
28,  JL  ed.  752];  Omtntp  of  SeotlandT,  Thomas, 
94  U.  a  690,  and  Maine  Gent,  B,  B.  Co,  y. 
Maine,  96  U.  S.  612  [Bk.  24,  L.ed.  220, 841]; 
Greene  QmtUy  y.  Conness,  109  U.  S.  104  [Bk. 
27,  L.  ed.  872[|.  From  this  it  follows  that  as 
the  capital  stock  of  both  the  original  Tennessee 
corporations  was  exempt  from  taxation,  Uie 
capital  stock  of  the  united  or  consolidated  com- 
pany formed  by  the  simple  aggregation  of 
that  of  the  two  old  ones,  is  also  exempt,  un- 
less it  has  been  provided  to  tibe  contra^.  Is 
there,  then,  anything  in  the  statute  authori^ng 
the  union  which  rebuts  this  presumption  ?  We 
think  there  is  not  The  language  relied  on  to 
show  the  contrary  intention  is  tms:  '  'That  the 
said  Nashville  and  Decatur  Railroad  shall,  for 
its  government,  be  entitled  to  all  the  powers 
and  privileges,  and  be  sub  ject  to  all  the  restric- 
ti<ms  and  liabilities  conferred  and  iinposed  upon 
the  Nashville  and  Chattanooga  Railroad  Com- 
pany." This  is  the  exact  language  of  the  corre- 
sponding provision  in  the  charter  of  the  Ten- 
nessee ana  Alabama  Company,  one  of  the  orig- 
inal companies,  save  only  that  the  wonfs  "for 
its  govemmenr*  have  been  added.  As  we  hold 
that  this  was  sufficient  to  exempt  the  capitsJ 
stock  of  the  original  companies  m>m  taxation, 
it  follows  that  the  new  company  is  also  exempt, 
unless  the  added  words  were  intended  aa  a  limi- 
tation upon  the  effect  of  the  others. 

The  rule  is  imperative  that  a  rellnqui&nment 
of  the  taidng  power  is  never  to  be  presumed. 
yichburg,  8,  d  Pac  B,  R  Co,  v.  Dennie,  Just 
decided.  Under  this  rule,  it  was  held  in  i?.  £. 
Companies  v.  Qaines,  97  U.  S.  711  [Bk.  24,  L. 
ed.  10941,  that  the  capital  stock  of  the  Enox- 
viUe  and  Charleston  Railroad  Company  was  not 
exempt  from  taxation,  although  by  its  charter 
that  company  was  (p.  702)  "m vested,  for  tiie 
purpose  of  makine  and  usin^  said  road,  with 
all  me  powers,  ri^ts,  and  pnvileg^,  and  sub- 
lect  to  all  the  disabilities  and  restrictions  that 
have  been  conferred  and  imposed  unon  the 
Nashville  and  Chattanooga  Railroaa  Com- 
pany," because  (p.  712)  "The  grant  was  not 
of  all  the  rights  and  privileges  of  the  Nashville 
and  Chattanoo^  Company,  but  of  such  as 
were  necessary  tor  the  purpose  of  making  and 
using  the  road;  or,  in  other  words,  the  fran- 
chises of  the  company  which  do  not  include 
immunity  from  taxation."  To  the  same  effect 
is  Annapolis  dB.  B,R  B.Co,  v.  Comrs.  lOdU. 
S.  1  [Bk.  26,  L.  ed.  859],  where  the  Annapo- 
lis and  Elk  Ridge  Railroad  Company  was  'in- 
vested with  all  the  rights  and  powers  n<^es8ary 
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for  the  construction  and  repair^  of  its  railioacl^ 
and  for  that  purpose  was  to  have  and  use  aD 
the  powers  and  privileges,  and  be  subject  to  all 
the  olHigations  contained  in  the  enumerated 
sections  of  the  Baltimore  and  Ohio  charter. 
This  we  held  "was  not  a  erant  of  all  the  powers 
and  privil^es  of  the  Baltimore  and  Ohio  Com 
pany  •  **  but  only  of  such  as  were  neces- 
sary to  carry  into  effect  the  objects  for  which 
the  new  company  was  incorporated;"  or,  in 
other  words,  "such  as  were  necessary  to  the 
construction,  repair  and  use  of  its  railroad;" 
and  this  did  not  mdude  the  privH^^  of  exemp- 
tion from  taxation. 

In  all  this  class  of  cases  the  question  is  one 
of  legislative  intent,  with  a  presumption  against 
an  intent  to  grant  an  exemption  from  taxation. 
Here  there  is  no  charter  of  a  new  coiporatioo 
with  power  to  build  a  new  railroad.  No  new 
taxable  property  is  created.  The  legudatioa 
contemplates  nothing  more  than  the  miaking  of 
one  railroad  corporation  out  of  two  old  ones, 
each  of  which  has  a  completed  railroad  and 
the  privile^  of  an  exemption  of  its  capital  stock 
from  taxation.  If  nothing  at  all  had  been  said 
about  the  powers  and  privileges  of  the  new  cor- 
poration, Uie  presumption  would  have  been 
that  it  took  all  whicn  were  possessed  by  the 
two  original  companies  at  the  time  of  tlicir  un- 
ion. Torebut  this  presumption  it  is  necessary 
that  a  contrary  intention  should  appear.  Too 
question  is  not  as  to  a  grant  of  new  powera,  bat 
as  to  the  taking  away  of  old  ones. 

Such  being  &e  case,  we  cannot  believe  that 
the  phrase  "tor  its  government"  in  the  consoli- 
dating Act  was  intended  as  a  limitation  on  the 
powers  and  privileges  of  the  new  corponttioo. 

The  natural  meaning  of  the  word  "govern- 
ment" in  such  a  connection  is  regulation  and 
control,  and  we  think  it  was  used  in  that  sense 
here.  In  reali^  it  neither  adds  to  nor  takes 
from  the  foroe  oi  the  other  words,  and  sininly 
implies  that  the  new  corporation  shall  have  the 
same  charter  rights  and  privi]e|[cs,  and  be  sub- 
ject to  the  same  charter  restrictions  and  liabili- 
&es,as  the  Nashville  and Chattanooffa  Company. 
Such  were  the  charters  of  the  old  companies, 
and  such  was  intended  to  be  the  charter  of  the 
new;  no  more,  no  less.  As  was  said  in  the  court 
below:  '*The  government  of  the  corporation 
embraces  every  part  of  the  conduct  and  bujii- 
ness  of  the  company  in  all  its  relations  to  the 
State,  to  the  genenu  public,  to  individuals,  to 
its  own  stockholders,"  and  consequently  the 
grant  of  powers  and  privileges  for  its  govern- 
ment was  in  reality  the  grant  of  the  powers  and 
privileges  of  its  corporate  entity. 

The  fact  that  the  Tennessee  and  Alabama 
Central  Company  was  under  the  authority  of 
the  consolidating  statute  brought  into  the  con- 
solidated company  does  not  in  our  opinion  alter 
the  case  in  any  material  respect  No  new  tax- 
able property  was  in  fact  brought  into  Tennes- 
see in  this  way.  While  it  addra  to  the  amount 
of  the  capitiu  stock  of  the  consolidated  com- 
pany, it  was  only  because  of  capital  actually 
invested  before  the  consolidation  in  the  Ala- 
bama railroad;  and,  taking  the  whole  statute 
together,  it  is  apparent  tons  that  the  Legislature 
intended  to  give  the  new  corporation  in  Ten- 
nessee all  the  powers  and  privileges,  including 
exemption  from  taxation,  which  the  old  cor- 
porations were  entitled  to.    In  fact  we  do  n^t 
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oDderstand  ft  Is  claimed  that  the  rights  of  the 
paitieB,  Id  respect  to  the  present  question,  are 
dmged  because  the  two  original  Tennessee 
com^uies,  after  their  union,  were  consolidated 
vith  the  Alabama  corporation. 

We  oondode,  therefore,  that  the  capital  stock 
of  the  Kaahville  and  Decatur  Company  is  ex- 
OBplfiom  taxation  in  Tennessee;  ana  conse- 
oocntly,  for  the  reasons  stated  in  the  other  case, 
ttHt  tlie  shares  cannot  be  assessed. 

T%e  Judgment  cf  the  court  behw  to  that  ^ect 
iMtflnmed. 

Tmt  oopx*   Test ; 

H.  MoKeone J,  Clerk,  Bup.  Ocmrt»  U.  B. 


CHICAGO  AND  NORTHWESTERN 
RAILWAY  COMPANY,  Plff.  ^ 

£irr,t 

GU8.  B.  OHLE. 

<See  8.  a  Reporter*!  ed.  U8-120.) 

Btm&talaf  eau9e^Juri9dkHcnr-reHdenc6----m- 

denee, 

L  The  qiicrtioii  bdnff  whether  the  i^alntifT  at  a 
entaio  time  cdianged  nJs  residence  from  Iowa  to 
nihKite,  the  farr  were  correctly  told  that  he  did  not 
^io  a  cttl»en8hip  in  Illinois  when  he  irent  there 
nleni  be  in  food  faith  left  Iowa  and,  sSvinfnip  liis 
n#ifcnicf>  there,  went  to  Illinois,  and  actually  and 
ti  ftood  faith  took  op  his  permanent  residence  in 
ttai  E^ase  at  that  tlnuB. 

i.  It  iP  not  for  this  court  to  decide  that  the  jury 
broairhc  In  a  wroor  verdict  nnder  a  correct  charge, 
^  some  evidence  to  support  the  ver- 


X,  An  afldarit  which  was  filed  by  the  defendant 
lor  tlMjmrpoae  of  obtaining  an  oraer  requiring  the 
pWattIf  to  ftre  security  for  costs,  on  the  ground 
dat  the  plaintiff  was  a  nonresident,  was  competent 

— "-■ against  the  defendant  on  the  trial  of  an- 

-3;  and  the  fact  that  it  was  sworn  toon  in- 
and  beUef  affected  only  its  weight  and 
•ca  ito  ooapetency. 

[No.  808.] 

<iibmitUdJmn,  £5, 1886,  Decided  Ma/r,  1, 1886, 

T5  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  Southern  District  of  Iowa. 

The  case  is  stated  bv  the  court. 

ifoari.  JT.  M,  Hubbard,  Charla  A,  Clark 
md  WiiUng  8,  Clark,  for  plaintiff  hi  error. 

JfeasTi.  Oeoffe  G,  Wriffht  and  A  A  Burdett, 
Sor  <lff(ffidaDt  m  error. 

Mr.  CkUfJuiHee  Waite  delivered  the  opin- 
waf  tbe  cooit: 

Thk  is  a  writ  of  error  brought  under  section 
•i  aC  the  Act  of  March  8, 1875.  18  Stat,  at  L. 
C^,  chap.  187,  to  rererse  an  order  of  the  dr- 
call  eoorc  remanding  a  case  which  had  been  re- 
aovod  from  a  state  court.  The  suit  was  brought 
a  a  sCate  court  of  Iowa  on  the  19th  of  Noyem- 
ftff,  188S,  hf  Ohle,  the  defendant  hi  error,  de- 
■albed  Is  tSe  petition  as  a  citizen  of  Dlinois, 
aeaiaat  tiie  Cbicaco  and  Northwestern  Railway 
^Kmfmny,  aa  SUnois  corporation,  to  recover 
iliMges  for  an  injury  sustained  by  him  while 
t  kborer  oo  a  construction  train  of  the  Railway 
Conaay  In  Iowa.  Onthedlstof  March,  1884, 
*M  OompmDj  petitioned  for  the  removal  of  the 
mM  to  the  Circuit  Court  of  the  United  States 
m  the  groond  that  Ohle  was  a  citizen  of  Iowa, 
ttd  the  Baflway  Company  a  citizen  of  Slinois. 
7W  cMe  waa  docketed  in  the  Circuit  Court  of 


the  United  States  May  13. 1884.  and  the  next 
day.  May  14,  Oble  moved  to  remand,  because 
both  he  and  the  Company  were  citizens  of  the 
same  State.  On  the  22d  of  May  he  was  given 
leave  to  file  a  plea  in  abatement  or  to  the  Juris- 
diction, which  be  did  August  29, 1884,  alleging 
that  both  he  and  the  Company  were  dtizens  of 
Dlinois.  Upon  this  plea  issue  was  joined,  and 
a  trial  had  with  a  jury,  October  80,  1884. 
On  the  trial  it  appes^  that  at  the  lime  of 
the  injuiT,  Ohle  was  a  minor,  having  his 
home  with  his  parents,  who  were  citizens  of 
Iowa,  residing  at  Burlington,  in  that  State. 
While  still  a  minor,  he  broi^t  suit,  by  his  next 
friend,  in  a  state  court  oi  Iowa,  a^nst  the 
Company  to  recover  damages  for  ms  injury. 
This  suit  was  removed  by  the  Company  to  the 
Circuit  Court  of  the  United  States.  Before  any 
trial  was  had,  and  In  April,  1888,  Ohle  went 
to  Janesvllle,  Wisconsin,  to  attend  school  for 
the  purpose  of  learning  telegraphv.  In  Octo- 
ber, 1^.  he  went  from  me  school  to  Des 
Moines,  Iowa,  to  attend  a  trial  of  his  suit;  and 
the  trial  resulted  in  a  disagreement  of  the  jury. 
He  then  went  to  visit  his  parents  in  Burlington, 
and  staved  about  a  week.  After  the  disagree- 
ment of  the  jury,  he  discontinued  his  suit,  and, 
about  the  6th  of  November,  went  to  Chicago, 
Illinois,  where  he  remained  until  about  the  27tii 
of  November.  While  he  was  in  Chicago  at  this 
time,  the  present  suit  was  begun,  and  the  sdm- 
pie  question  presented  on  the  trial  of  the  issue, 
made  by  the  reply  to  the  plea  to  the  Jurisdic- 
tion, was  whether  he  had  actually  and  in  good 
faith  given  up  his  dtizenstdp  In  Iowa  and  ac- 
quired a  new  citizenship  In  Illinois  before  this 
suit  was  brought.  He  was  the  only  witness 
sworn.  He  testified  in  substance  that  when  he 
went  to  Chicago  he  intended  to  make  that  his 
home.  It  is  true,  in  a  subsequent  part  of  his 
testimony,  he  said  this  was  done  so  as  to  pre- 
vent the  Kailroad  Company  from  removing  any 
other  suit  he  might  bring  m  Iowa  to  tiie  courts 
of  the  United  States;  but,  according  to  his  tes- 
timony, he  then,  being  of  full  age,  did  leave 
Iowa  with  the  bona  fide  intention  of  abandon- 
ing bis  citizenship  in  that  State  and  gaining  an- 
other in  Illinois.  He  has  never  gone  back  to 
Iowa  to  reside.  He  was  of  age  and  had  the  right 
to  abandon  one  residence  and  take  up  another. 
He  took  a  room  in  Chicago,  and  remiunod  there 
chree  weelu.  Before  this  was  done,  the  man- 
ager of  the  school  in  Janesville,  where  he  was 
being  taught,  had  engaged  employment  for  him 
in  Chicago,  which  he  was  to  enter  upon  as  soon 
as  he  haa  finished  his  education.  After  bissuit 
was  brought  he  went  from  Chicago  to  the  school 
in  Janesville,  with  the  intention,  as  he  says,  of 
returning  when  he  had  got  through  with  his 
education.  He  did  go  back  on  the  18th  of 
March,  1884,  took  up  the  work  for  which  he 
had  been  engaged,  and  remained  there  all  the 
time  doing  ^t  work  until  he  was  sworn  at  the 
trial  of  the  issue  on  the  plea  to  the  jurisdiction 
in  this  case.  He  was  examined  fully  by  coun- 
sel for  both  parties.  Some  things  which  he 
testified  to  haa  a  tendency  to  prove  that  he  did 
not,  in  good  faith,  go  to  Chicago  with  the  in- 
tention, at  that  time,  of  abandoning  bis  citizen- 
ship in  Iowa  and  acquiring  another  in  Illinois, 
in  the  ooiirse  of  the  trial,  also.  Ohle  offered 
in  evidence  an  affidavit,  filed  in  the  case  on  be- 
half of  the  Company,  for  thepurpoee  of  requlr- 
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fng  him  to  gl76  secarity  for  oofts  bocaoBe  he 
was  a  Donreddent  of  Iowa.  ThutaffldaTit  was 
as  follows: 

"I,  H.  G.  Burt,  being  flnt  djuij  sworn,  on 
oath  say:  that  I  am  the  superintendent  of  the 
Iowa  Diyision  of  the  Ohicaffo  A  Northwestern 
Railway  Company,  which  mdudes  the  main 
line  from  Clinton,  Iowa,  to  CoancQ  Blufls, 
Iowa,  together  with  seyenu  branches;  that  I  am 
acquainted  with  the  facts  in  regard  to  the  in- 
jury of  Gus.  B.  Ohle,  for  which  the  abore  suit 
Is  brought,  and  that  the  defendant  has  a  good 
defense  to  the  entire  daim  made  by  the  plaint- 
ifP  in  said  cause,  and  that  the  plaintiff  is  anon- 
resident  of  the  State  of  Iowa,  as  he  claims  in 
hispetition  in  this  case,  and  as  I  believe." 

To  the  introduction  of  this  affidavit  the  Rafl- 
way  Company  objected.  This  objection  was 
overruled,  and  an  exception  taken. 
[126]  When  the  evidence  was  closed  the  Railway 
Company  aABd  the  court  to  charge  the  Jury  as 
follows: 

"8.  In  order  to  acquire  a  domidl  and  citizen- 
ship in  Illinois  the  defendant  must  have  gone 
there  in  November,  1888,  with  the  intention  of 
remaining  there  permanently  then;  it  was  not 
enough  u  his  intention  was  to  go  on  to  Janes- 
ville  and  finish  his  education  there  and  then  re- 
turn to  Illinois  to  remain  permanently.  Ifsudi 
was  not  his  intention  his  citizenship  in  Illinois 
would  only  date  from  the  tfane  he  in  fact  went 
there  to  stay  permanentlyp  which,  aocoidingto 
his  own  testimony,  was  March  18, 1^4. 

"  8.  It  is' shown  by  the  uncontroverted  testi- 
mony of  the  plaintiff  that  he  was  a  citizen  of 
Iowa  before  he  went  to  Janesville  for  the  tem- 
porary purpose  of  acquiring  an  education  in 
telegraphy;  that  in  Novemb^,  1888,  when  it  is 
claimea  he  changed  his  citizenship,  he  went  to 
Chicago  in  the  State  of  Dlinois,  on  his  way  to 
Janesville  to  complete  his  studies;  that  he  re- 
mained in  Chicago  only  temporarily  at  that 
time,  and  did  not  go  to  Illinois  permanently 
until  March  18,  1884.  Under  these  drcum- 
stances  the  lury  are  instructed  as  a  matter  of 
law  that  plaintiff  did  not  become  a  citizen  of 
Illinois  until  the  date  last  named,  namdy:  March 
18J884.- 

These  requests  were  refused,  but  the  court 
did  charffe,  among  other  things,  in  these  words: 

*'  12.  Now  the  point  that  you  are  to  decide, 
ffentlemen,  is  this:  did  the  plaintiff,  Gus.  B. 
Ohle,  at  any  time  leave  the  State  of  Iowa  for 
the  purpoee  of  taking  up,  actually  and  in  good 
faith,  his  residence  and  dtizensmp  in  DUnois? 
Now,  I  use  the  word  residence,  meaning  this: 
it  would  not  be  sufficient  merely  to  show  tnat  he 
went  and  resided  in  the  sense  of  living  in  Illinois. 
Residence  is  evidence  of  the  citizenship.  You 
are  ultimately  to  find  whether  he  became  a  cit- 
izen of  Dlincns.  In  deciding  that  question  you 
have  a  right  to  consider  wluU  he  did  in  the  mat- 
ter of  residenoe;  that  is,  where  he  actually  lived; 
the  place  he  occupied,  what  we  ordinarily  mean 
by  the  term  livinir.'  Now  it  is  dahned  on  the 
part  of  Ohle  that  he  went  to  Chicago  in  No- 
vember, 1888;  that  it  was  his  intent  to  remove 
to  the  State  of  Illinois,  and  with  the  purpose  of 
[127]  oompletine  his  education  by  going  through  this 
school  at  Janesville,  and  then  pursuing  his  vo- 
caticm  in  life  in  the  State  of  Illinois.  Now,  if 
he  did  in  good  fdth  leave  the  State  of  Iowa, 
give  up  the  citizenship  here,  going  to  Chicago, 
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Illinois,  with  the  idea  of  taking  up  his  citliBn- 
ship  there,  did  actually  do  that  in  good  faitt, 
although  he  may  at  that  time  have  had  it  in  hli 
mind,  and  he  did  actually  go  to  JaneevUle  to 
complete  his  education,  that  would  noi  defeat 
his  acquiring  his  citizenship  in  the  State  of  Illi- 
nois at  the  time  he  actually  went  there  in  No- 
vember; provided  you  flna,  remember,  gentle- 
men, that  he  had  the  intent  at  that  time,  bama 
JIde,  actual  intent,  of  settling  in  Dlinoia.  Now. 
you  are  to  determine  this,  under  the  eridence 
that  has  been  submitted  to  you;  you  are  to  de- 
termine whether,  at  that  time,  he  then  bad  the 
honest  intent  of  changing  his  residence.  If  he 
did,  and  he  went  over  there  with  that  purpoM^ 
with  that  intent,  and  remained  in  Chicago  for 
whatever  time  the  evidence  shows,  some  two 
or  three  weeks,  it  is  for  you  to  determine  the 
question  as  to  that.  If  that  was  his  object  and 
mtent  it  would  Justify  you  in  finding  that  he 
had  acquired  aatizenship  there.  The  fact  that 
he  then  went  to  Janesville  to  complete  hia  edu- 
cation would  no  more  defeat  his  atizenahip  in 
lUinois  than  it  would  defeat  his  dtizenahip  in 
Iowa  if  he  had  still  retained  that  citizenship. 

"It  then  remains  for  you  to  determine  the  ob- 
ject and  intent  that  he  then  had. 

"  18.  Now,  it  is  contended  on  the  part  of  the 
defendant  that  he  did  not  acquire  dtizenahip 
in  Chicago  untQ  he  went  there  in  March,  1881, 
after  he  had  completed  his  schooling  In  Janes* 
ville.  Now,  if  he  did  not,  if  that  was  the  first 
time  that  he  actually  went  to  Chicago  with  the 
intent  to  remain  there  and  take  up  hia  citizen- 
ship and  his  residence  there,  why  then  you 
would  have  to  find  that  that  was  the  time  that 
he  lost  his  citizenship  in  Iowa  and  acqixired  it 
in  minoia.  Therefore,  as  I  say,  the  question  li 
what  was  his  intent  By  way  of  illusti«tioii:  if 
when  he  went  to  the  Ci^  of  Chicago  in  Novem- 
ber, 1888,  his  object  and  purpoee  was  aimply  to 
go  through  Chicago  to  Janesville  to  complete  his 
education,  with  the  intention,  some  time  in  the 
future,  after  he  had  completed  his  education, 
of  going  back  to  Dlinois,  then  he  would  not  ao- 

au&e  his  citizenship  until  he  actually  went 
lere;  but  if,  when  he  went  in  1688,  lie  went 
with  the  intention  of  actually  changinghis  rea- 
idenoe  and  acquiring  a  dtizenahip  m  Chicago, 
BUnois,  then,  if  you  find  that  to  be  the  tatiL, 
you  are  Justified  in  finding  that  at  the  time  be 
changed  his  citizenship  'vnthin  the  mA^ni*^  of 
the  questions  involvea  in  tliis  case." 

The  Company  in  due  time  excepted  to  the 
last  paramidi  m  the  charge  beginning  with  the 
woros  "By  way  of  illustration'^and  continuing 
imtil  the  end,  and  to  the  refusals  to  charge  as 
reouested. 

The  Jury  found  that  Ohle  was  a  citizen  of 
Illinois  when  the  suit  was  begun,  and  the  court 
thereupon  remanded  the  cause.  This  writ  of 
error  was  brought  to  reverse  an  order  to  that 
effect,  and  the'  errors  assigned  are: 

1.  That  the  court  erred  in  refoaing  to  diarge 
as  requested. 

2.  That  it  erred  in  that  part  of  the  <diArge  as 
given  which  was  ezce|ited  to;  and 

8.  That  it  erred  in  admitting  the  affldATit  ob- 
jected to  in  evidence. 

The  charge  as  given  covered  the  reqpesta  that 
were  made.  It  stated  deariy  to  the  jurr  what 
was  necessary,  in  order  to  make  a  chaiige  of 
dtizenahip;  and  we  are  unable  to  find  anything 
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wroof  fn  tlie  rolet  which  were  laid  down.  The  | 
Jniy  were  told  as  distiiictly  as  it  could  be  ex* 
j^mnjd  in  words  that  Oble  did  not  gain  a  citi- 
leoriiip  in  Illinois  when  he  went  there  on  the 
€Uk  of  November,  unless  he  did  in  good  faith 
leave  lofwa,  and  ^ving  up  his  residence  there 
90  to  minois,  and  actually  and  in  good  faith 
take  up  his  permanent  residence  in  that  State  at 
that  tima.  CHearlj,  this  covers  the  whole  case; 
amd  as  the  juir  found  that  he  had  gained  his 
dtiaeodiip  in  SUnois  when  the  suit  was  begun, 
the  orvor,  if  anr,  was  with  the  iury  in  its  ver- 
4fict  Qo  tiie  eriduioe,  and  not  with  the  court  in 
its  cbarge  on  the  law.  There  ia  nothing  in  the 
legqcf  to  charge  that  is  not  in  the  charge  as 
gireii,  except  those  parts  of  the  requests  which 
napty  m  state  of  facts  different  from  what  the 
Jb^  most  have  found.  There  was  certainly 
aone  eridence  that  when  Ohle  went  to  Chicago 
OB  tbe  6th  of  November  he  intended  to  take  up 
Us  borne  there  at  that  time  and  actually  did  so. 
Sodi  being  the  case,  it  was  not  error  to  refuse 
to  cbarge  tbe  jary  that  this  was  not  the  fact 
It  ia  not  for  us  to  decide  that  the  Jury  brought 
im  a  wroof  verdict  under  a  correct  charge,  if 
the  reoora  shows,  as  it  does,  that  there  was 
evidenoe  to  support  the  finding  which  was 


We  aee  no  error  in  the  admission  of  the  affi- 
davit In  evidence.  The  affidavit,  having  been 
fied  in  tiie  cause  by  the  Company  as  a  ground 
for  obtaining  an  oraer  of  the  court  in  its  favor, 
waa  competait  evidence  against  it  on  the  trial 
«r  aaoibcr  issue;  and  the  fact  that  it  was  sworn 
«■  iafosmatlon  and  belief  affected  only  its 
wB^bt  and  not  its  competency.    Bope  v.  AUU 

*  4/tsr  tiH^ardict  ths  court  had  nothing  to  do 
%mi  U  remand  the  mUt;  it$  order  to  that  ^eet  i$ 

H.  MoKeoner.  dark.  Sap.  Court,  U.  & 


. 


PBTZB   GBAFFAM  ahd  HERBERT    F. 

DOBLE,  Appti., 

t. 

€B3ISTINB  J.  BURQBSa 
&  C  Baportsr^  ad.  180-107.) 


dompHonr-^praedee, 


win  not  be  set  aside  fbr  inadaqoaoy  of 
aoeh  inadaqoaoy  be  so  great  as  to 
orunleai  there  be  additional 
HsfstrneM. 
to  groM  Inadeqoaoy,  the  pur- 
been  gnflty  of  any  unfaUuesi  or  has 
vndne  advutsge.  or  If  the  owner  or 

has  been  milled  or  fluiprlsed,  the 

vfD  be  regmrded  as  frmudolent  and  void,  orthe 

~  wID  be  permitted  to  redeem. 

1  islei  great  Inadequaoy  of  price  Is  a 

which  a  coort  of  equity  wlO  alwaji 

unless  It  appears  that  It  was 


■a  aiainffiation  of  tiie  entire  esse  this 

ete  wssa  design  on  the  part  of 

to  mblesd  tbe  complainant  and  lull 

cy.  end  thus  to  prcTent  her  from  re- 

Ha  pvopertyiwtthin  toe  time  preecrfbed  l^ 


;  Imfadttmaeyofprif;  when  aet  (ufde 
I V.  Pariiam«  88  u.  8.,  bk.  18,  MS,  note. 


law :  and  sustains  the  decree  of  the  court  below  al> 
lowmg  further  time  for  redemption. 

6.  In  some  cases  where  a  matxer  has  not  been  put 
In  taue  with  sufficient  precision  by  the  bill^  or  the 
prayer  is  not  consistent  with  the  case  madCL  a  court 
of  equity  will  permitan  amendment  at  the  hearing. 

[No.  79.] 
Argued  Dec  S,  1886,      Decided  Mar.  I  B86. 

APFEALfromtheOirouitCourtof  the  United 
States  for  the  District  of  Massachusetts. 
The  case  is  stated  by  Uie  court 
Mr,  Am  Am  Ranneyt  for  appellants. 
Meeere,  John  Low^  and  JohnLotoeU,  Jr., 
for  appellee. 

Mr.  Juetiee  Bradley  delivered  the  opinion 
of  the  court: 

This  was  a  bill  in  equitv  filed  on  the  10th  of 
July,  1880,  by  Christine  J.  Burgess,  the  appel- 
lee, against  Peter  Qraffam,  Ssmud  M.  t%ir- 
field,  fSdward  B.  Kewhall,  and  others,  to  com- 
pel GrafFam  to  deliver  up  to  her  certain  lands 
and  premisesunlawf ully  neld  by  him,as  all^^ ; 
and  for  other  and  furtner  relief. 

The  bill  alleged  that  the  complainant  had 
for  many  years  been  the  owner  in  fee  simple  of 
the  premises  in  question,  a  house  and  lot  m  the 
town  of  Melrose,  Middlesex  County,  Massachu- 
setts, unincumbered  and  worth  at  least  $10,000; 
that  complainant  generally  occupied  the  prop- 
erty as  a  summer  residence;  and  when  not  oc- 
cupying it  herself,  rented  it  out  to  tenants  with 
the  fuiniture  theiein;  and  that  her  general  resi- 
dence was  with  her  husband  in  Providence, 
Rhode  Island.  It  was  further  alleged  that  in 
the  fall  of  1877  the  complainant  had  some 
mason  work  done  by  Peter  Qraffam,  one  of  the 
defendants,  the  bill  for  which  was  $28;  that 
the  complainant  objected  to  paying  the  bQl,  on 
the  ground  that  the  work  was  bad^  done;  that 
in  January,  1879,  Graffam  employed  Ssonuel 
M.  Fairfield,  an  attomev,  one  of  the  defend- 
ants, to  sue  the  complainant  for  this  bill,  by 
attachment,  in  the  luddlesez  District  Court; 
and  that  on  the  10th  of  March,  1870,  he  recov- 
ered judgment  against  her  for  $28.95  damages 
and  $16.15  costs;  that  execution  was  issued  on 
this  1uds;ment,  and  the  whole  property  was  sold 
by  the  sheriff,  at  his  office  in  Maldoi,  on  the 
17th  of  May,  1879;  and  that  Graffam  became 
the  purchaser  for  $78.10,  and  the  sheriff  gave 
him  a  deed.  That  in  January,  1879,  Edward 
B.  Newhall,  a  real  estate  agent,  pretending  to 
have  a  daim  of  $80  against  the  complainant 
for  services,  employed  Fairfield  to  sue  the 
same;  and  an  attachment  was  lamed  and  Judg- 
ment recovered  on  the  same  10th  of  March, 
1879,  and  execution  issued  and  levied  on  the  in- 
terest of  complainant  remaining  in  the  premises 
after  the  sale  to  Qraffam;  and  that  a  sale  was 
made  of  said  interest  to  Newhall  on  the  18th  of 
August,  1879,  for  $81.21,  and  a  deed  was  given 
to  mm  by  the  sheriff  accordingly.  The  com- 
plainant alleges  that  neither  of  meae  chdms  was 
valid  against  her,  and  that  the  parties  knew  it 
That  when  the  leviea  and  sales  were  made,  the 
complainant  had  $8,000  worth  of  furniture  and 
personal  property  in  the  house  entirely  unin- 
cumbered; and  had  a  well  known  agent  in  the 
neighborhood,  and  a  tenant  fn  the  house  untQ 
June  1, 1879,  after  which  she  occupied  it  her- 
self until  the  fall;  thatshe  also  had  anattomey 
in  Massachusetts  known  to  the  defendants;  but 
that  no  notice  of  sudi  sale  was  ever  communi- 
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cated  to  her,  her  attoniey,  agent  or  tenant 
That  in  1880.  from  and  after  the  first  of  May. 
the  complainant  expended  |i  1.300  in  repairs  to 
the  house  and  grounds;  that  Giuffam  and  the 
other  defendants  meanwhile  conspired  together 
to  keep  her  in  ignorance  of  the  sale  until  the 
year,  allowed  by  uie  Statute  of  Massadiusetts 
for  redeeming  the  property,  had  expired;  that 
in  pursuance  of  this  scheme  Graffam  bought 
out  Newhall,  who,  by  his  subsequent  purohase, 
had  a  right  to  redeem  the  pioperty  from  the 
sale  to  Graffam.  That  the  year  for  redemption 
haying  expired  on  the  17th  of  May,  1880,  on 
the  22d  of  June  thereafter,  Graffam,  Fairfield 
and  others,  during  the  temporary  absence  of 
the  complainant  from  the  house,  seized  their 
opportunity,  entered  upon  the  premises,  broke 
into  the  house,  and  took  possession  of  it  in  be- 
half of  Graffam,  removed  all  the  furniture  and 
other  personal  property,  including  the  wearing 
npparel  of  complainant,  of  her  husband  and 
servant;  took  possession  of  her  private  corre- 
spondence and  papers,  and  the  sum  of  $170  in 
money,  and  still  held  possession  nf  all  said 
property  at  the  time  of  filing  the  b^ r« ,  that  com- 
plainant, on  being  informea  of  tnis  proceeding, 
immediatdy  Caused  an  investigation  to  be  made, 
and  for  the  first  time  learned  of  the  sales  made 
under  the  executions;  that  she  thereupon  en- 
tered into  negotiation  with  Graffam  to  try  to 
get  a  settlement,  and  offered  to  pay  him  all 
that  the  proper^  had  been  sold  for,  and  such 
reasonable  costs  and  charees  as  he  had  sus- 
tained; but  that  he  refused  any  arrangement 
unless  she  would  pay  him  $1,100,  which  he 
claimed  was  due  him  by  reason  of  the  large 
sums  he  had  expended  to  employ  counsel  and 
men  to  watch  and  advise  him  of  the  complain- 
ant's absence,  so  that  he  could  take  possession. 
The  bill  states  thltt  Graffam  still  had  keepers 
in  possession  of  the  house,  who  were  injuring  it 
by  their  wanton  conduct,  and  that  the  com- 
plainant was  informed  that  Graffam  intended 
to  sell  the  property,  and  was  soliciting  offers 
for  it  An  answer  under  oath  was  waived.  On 
the  16th  of  June,  1880,  an  amendment  to  Uie 
bill  was  filed,  alleging  that  Graffam,  to  cany 
out  his  fraud,  had  conveyed  the  property  to 
one  Herbert  F.  Doble  for  the  nommal  consid- 
eration of  $5,000;  and  stated  several  circum- 
stances to  show  that  it  was  not  a  bona  flde 
transaction.  The  deed  was  dated  before  the 
filing  of  the  bill,  but  it  was  charged  that  it  was 
not  executed  until  afterwards,  and  that  the 
date  was  a  false  one.  Doble  was  made  a  party. 
The  defendants  severally  answered,but  as  the 
answers  were  not  required  to  be  under  oath,  it 
is  unnecessary  to  recite  them.  The  parties 
went  into  proofs,  and  the  cause  was  heiurd  be- 
fore the  court  below,  which,  in  January,  1882, 
announced  its  opinion  that  the  case  was  one  for 
redemption  but  not  for  entire  annulment  of 
proceedings  and  unconditional  surrender  of  the 
property  on  account  of  fraud;  therefore,  dis- 
missing the  bill  aeainst  all  the  defendants  ex- 
cept Graffam  and  Doble,  the  court  gave  Uie 
complainant  leave  to  amend  her  bill  on  pay- 
ment to  the  defendants  of  costs  and  reasonable 
counsel  fees.  The  complainant  amended  her 
bill  accordingly,  by  adding  an  offer  to  pay  into 
court  the  amount  of  the  two  Judements  recov- 
ered against  her  by  GndOfam  and  NewhaU,  with 
interest  and  praying  for  permission  tn  redeem 
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I  the  property,  and  that  Graffam  and  DuUlc 
might  he  required  to  account  for  roots  sod 
profits,  and  to  reconvev  to  her.  This  amend- 
ment was  first  objected  to  and  then  demurred 
to;  but  objections  and  demurrer  beino^  over 
ruled,  the  defendants  filed  an  answer,  setting 
up  that  the  application  to  redeem  came  too  late, 
and  that  no  siifficient  offer  was  made  to  entitle 
complainant  to  redeem;  that  defendants  were 
entitled  to  $2,000  for  expenses,  etc  The  com- 
plainant paid  into  court  the  defendants'  costs, 
$215.45,  a  counsel  fee  of  $150  allowed  by  the 
court,  and  $181.24,  the  amount  of  the  two 
judgments  i^  sales  under  the  same,  with  ni- 
terest 

Thereupon,  the  court  made  a  decree,  dated 
April  21,  1882,  whereby,  after  reciting  the  pay- 
ment of  the  money  into  court  by  the  compkin- 
ant,  and  that  the  defendants,  Graffam  and 
Doble,  had  collected  certain  rents  and  made 
certain  payments,  and  had  made  charges  for 
services  and  for  the  custody  and  care  of  the 

E remises,  and  that  these  accounts  and  items 
ad  been  submitted  directly  to  the  court  witii- 
out  reference  to  a  master,  and  the  court  having 
found  and  declared  that  the  defendants,  Om^ 
fam  and  Doble,  were  sufficiently  paid  by  tbe 
rents  received  by  them  for  all  said  charges  and 
expensc8,it  was  then  decreed  as  follows,  namely: 
"that  the  complainant  is  entitled  to  redeem 
the  premises  without  further  payments  for  such 
redemption;  that  the  said  defendants,  Graffam 
and  Doble,  are  entitled  to  receive  the  sums  al- 
ready paid  into  court  for  their  benefit,  and  to 
retain  the  rents  received  by  them;  and  that  the 
said  defendants,  Graffam  and  Doble,  make 
conveyance  of  the  real  estate  described  in  tiie 
bill  to  the  complainant,  free  from  all  incum- 
brances made  or  suffered  by  or  through  than." 
It  was  also  referred  to  a  master  to  determine 
the  form  of  conveyance  to  be  made  pursuant  to 
the  decree,  to  receive  said  conveyance,  duly 
executed,  and  to  deliver  the  same  to  the  com- 
plainant, and  report  proceedings.  The  master 
reported  the  form  of  a  deed,  which  was  ap- 
proved, and  the  defendants  were  ordered  to 
execute  it.  From  this  decree  the  defendants, 
Graffam  and  Doble,  have  appealed. 

We  do  not  propose  to  review  the  evidence  in 
the  case  in  detail.  We  have  carefully  exam- 
ined it  and  find  the  principal  allegations  of  the 
bill  to  be  true;  and  are  convinces  that  while 
the  complainant  was  apprised  of  the  suits  of 
Graffam  and  Newhall  instituted  against  her  by 
attachment,  in  herab8ence,in  January,  1879.anii 
employed  counsel  to  defend  tiiem,  yet  thnt  she 
was  totally  ignorant  of  the  issue  ox  executions 
on  the  judgments  in  those  cases,  and  of  the  sale 
of  her  property  under  the  same,  and  of  the  le- 
gal rights  which  Graffam  acquired  or  might  ae- 
quiro,  by  the  lapse  of  a  y^r's  time  after  the 
sale.  We  are  satisfied  that  she  was  unconscious 
of  the  position  in  which  her  property  stood,  and 
that  Graffam  knew  that  she  was  unoonadoos 
of  it  and  endeavored  to  keep  her  so,  and  took 
an  inequitable  advantage  of  her  ignorance  to 
get  possession  of  her  property  and  to  get  her  in 
his  power.  Even  if  it  be  true,  as  the  oourt  be- 
low supposed,  that  the  evidence  was  insuffi- 
cient to  make  out  a  case  of  conspiracy  and  fraud 
that  would  sustain  a  decree  for  unconditional 
delivery  of  the  property  as  originally  prayed. 
we  think  it  is  abundantly  sufildent  to  joslify 
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decree  which  the  ooazt  below  did  make, 
nOcmina^  the  complainant  to  redeem  upon  pay- 
nent  or  debt,  interest,  costs  and  counsel  fees. 
In  our  judgment  of  the  case,  the  defendimts 
OQgbl  to  be  well  satisfied  with  this  disposition 
oC  tlMcaae. 

It  is  a  principle  of  law,  as  well  as  of  natural 
JQitioe,  that  greater  consideration  and  care  are 
doe  to  persons  known  to  be  unable  to  take  care 
of  thrinnrlves  than  to  those  who  are  fully  able 
to  do  ao.  The  driver  of  a  team,  seeing  a  child 
or  a  woman  or  a  person  of  known  feeble  intel- 
lect In  the  street,  is  bound  to  exercise  greater 
care  and  dDigence  to  avoid  doing  them  harm 
^  than  would  be  obligatory  if  it  was  a  grown  and 
*  fapable  man*  In  dealing  with  a  man  whose 
lighta,  without  his  knowledge,  but  which  by 
due  dfli^enoe  he  might  know,  are  passing  away 
by  lapse  of  time  into  another's  hands,  the  latter 
may,  perhapa.  Justify  himself  in  the  eye  of  the 
law  altboogn  not  in  conscience,  in  preserving 
a  vary  mzia  crafty  silence,  so  as  to  put  Ida  vie- 
lim  off  bis  ffuard  and  bring  him  into  his  own 
power;  whue  he  would  be  perfectly  inexcusa- 
hie  in  tnldng  such  advantage  of  a  woman,  un- 
skilled in  bosinessand  unpsed  to  the  stratagems 
whkh  nre  sometimes  resorted  to  by  unscrupu- 


In  view  of  this  Just  standard  of  human  ac- 
tion. wfai<^  acourtof  equity  always  recognizes, 
Che  oooduct  of  the  defendant,  Gn^m,  appears 
ia  a  vtrry  unenviable  light 

Whnt  Is  the  scheme  which  has  been  carried 
oat  and  is  now  sought  to  be  sustained  in  this 
CQortT  NoUiing  more  nor  less  than  to  get  and 
keep  ponsession  of  the  complainant's  property, 
worth  $10,000,  to  satisfy  a  paltry  claim  of  less 
iban  $300',  and  this  has  been  accomplished  by 
k^aptttc  fmn  her  all  knowledge  of  the  device, 
loBng  ber  into  security  until  Uie  ''ear  for  re- 
^*— r^<*^  passed  by,  having  her'  operations 
wiched  and  lier  footsteps  dogged,  ana  clandes- 
tinely seizing  possession  in  her  ten^poraij  ab- 

It  ia  inniated  that  the  proceedinj^s  weM  all 
eoodooted  according  to  the  forms  of  law.  Very 
Ekdy.  Soma  of  the  most  atrocious  frauds  are 
eoanitted  in  that  way.  Indeed,  the  sreater 
'^  fimad  intended,  the  more  particular  the  par- 
aea  to  it  often  are  to  proceed  according  to  the 
forma  of  law. 

the  amount  of  the  atake  to  be 
the  overwhelming  injury  to  be  in- 

opon  an  unsuspecting  woman,  it  is  diffi- 

to  regard  with  equaninSty  the  proceedings 
<€  the  defendant  as  the  year  of  redemption 
^ew  to  fta  dose,  and  after  it  had  terminated. 
The  fact  ia  virtually  admitted  that  he  kept  up 
a  riqpilar  corps  of  spies  to  watch  her  move- 
wldle  aoe  was  laying  out  hundreds  of 
io  repairs  on  the  property,  in  order  to 
a  faTOimble  moment,  when  she  was  absent, 

of  her  home;  and  that  he 

a  moment,  and  did  take  possession, 

A  all  her  furniture  ana  chattels, 

dothing  and  private  papers,  and 

turned  her  into  the  streets.    These 

facta  are  enou^  of  themselves  to 

animus  and  intent  of  the  defendant. 

with  an  honest  purpose  could  have 

c  thiiL  whatever  aggravation  he  may  have 
niattBg  to  the  payment  of  his  claim.  There 
m  other  methods  to  which  he  could  and 
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would  have  resorted.  A  piano  or  a  mirror  would 
probably  have  satisfied  nis  whole  claim. 
The  pretense  that  before  striking  the  blow  he 

Save  the  complainant  wamfng,  by  calling  upon 
er  and  telling  her  that  he  had  oought  the  prem- 
ises and  that  she  must  settle  the  case,  does  not 
palliate  the  defendant's  conduct,  or  change  its 
bearing  on  the  case  It  was  evidently  done, 
not  for  the  purpose  of  getting  his  money  or 
getting  an  arrangement,  but  to  ^ve  a  better  col- 
oring to  his  proceedings.  We  only  have  his 
stonr  as  to  what  he  said.  The  instructions  of 
his  lawyer  were  "to  ask  her  for  a  settlement  of 
the  claims  which  he  held,  and  to  tell  her  that 
unless  they  were  paid  immediately  he  would 
have  to  take  it  out  of  her  property."    Tills  is 

f>robably  what  he  said;  and  it  was  well  calcu- 
ated  to  mislead  the  complainant  as  to  her  real 
position  and  the  defenoant's  intentions  and 
power.  She  would  not  understand,  from  what 
ne  said,  that  her  property  was  in  any  immedi- 
ate peril.  Why  did  he  not  tell  her  that  the  proi>- 
erty  was  sold  at  sheriff's  sale,  and  that  the  time 
for  redeemins:  it  was  about  expiring,  and  that 
if  it  expired  he  could  retain  the  whole  property 
forever?  He  evidently  did  not  wish  it  redeemca, 
for  then  she  would  only  have  had  to  pay  the 
debts,  or  the  amounts  bid.  He  wanted  to  get 
her  into  his  power.  He  was  willing  to  let  her  go 
on  and  spend  some  few  more  hundreds  of  dol- 
lars in  repairs.  These  were  certainly  all,  or 
mostly,  made  after  the  17th  of  May.  Standing 
by  and  seeing  her  doins^  this,  and  letting  her  go 
OR  without  informing  her  of  her  position  and  of 
his  rights,  considering  the  character  of  the  re- 
spective parties,  was  itself  a  fraud 

Mr.  Brown,  Uie  complainant's  counsel,  hav- 
ing called  upon  Fairfield,  as  Graffam's  attor- 
ney, after  the  seizure  of  the  premises,  to  ascer- 
tain what  arrangement  could  be  made,  testifies 
that  the  latter  demanded  for  his  client  $750,  and 
a  full  discharffe  of  all  liability  on  sccount  of 
the  removal  of  the  personal  property;  and  that 
one  reason  assigned  by  him  for  demanding  such 
a  large  amount  was  that  Graffam  had  spent  a 
great  deal  of  his  time  in  watching  the  proper- 
ty, and  should  be  paid  liberaUy.  The  witness 
continued:  "I  asked  him  what  was  the  occa- 
sion of  watching  the  property.  He  said  they 
watched  the  property  to  see  what  Mrs.  Burgess 
was  doing  with  it  until  the  year  expired  ;  and 
that  since  that  he  had  employed  men  to  watch 
the  property  in  order  to  ascertain  when  Mrs. 
Burgess  was  away,  so  tliat  they  could  get  in 
and  take  possession.  He  said  that  arrangement 
continued  until  the  22d  of  June,  when  he  re- 
ceived a  dispatch  at  his  office  in  Boston  stating 
that  Mrs.  Bur^^  was  away;  that  then  he  took 
some  person  with  him  from  Boston,  as  a  keeper, 
went  to  Melrose  on  the  next  train,  and  assisted 
in  opening  one  of  the  back  windows  of  the 
house,  and  went  in  and  took  out  the  property. 
I  said  to  him:  'What  was  the  need  of  your 
watching  the  property?  Did  you  not  under- 
stand that  before  the  year  had  expired  from  the 
date  of  the  sale  on  the  execution  of  Peter  Graf- 
fam against  Mrs.  Burgess,  Edward  B.  New- 
hall,  the  purchaser  of  the  right  of  redemption 
under  the  subsequent  sale  on  his  execution, 
was  bound  to  come  in  and  redeem  from  the  sale 
to  Peter  Graffam  or  lose  his  debt?'  To  which 
he  replied  that  he  imderstood  that  vor  well; 
that  he  advised  his  client,  Peter  Graiiam.  to 
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purchase  the  Newhall  title  by  sheriff's  sale,  and 
wtdt  until  the  expiration  of  the  year  from  the 
>iale  to  Kewhall  before  the  matter  was  stirred 
tip,  and  he  added  (Igiye  his  language  almost 
verbatim)  'Mr.  Brown,  we  have  had  trouble 
enough  with  this  woman,  and  we  never  intend- 
ed that  she  should  redeem  this  property  if  we 
could  help  it.*  •  •  •  He  repeated  that  when 
they  went  into  this  matter  they  intended  to 
clean  her  out" 

Fairfield  denies  these  expressions,  it  is  true; 
but  they  are  so  consonant  with  what  actually 
took  place  that  we  may  suppose  that  he  did  not 
recoltoct  predsely  what  he  did  say.  Brown 
says  that  he  caused  the  conversadon  to  be  taken 
down  in  short-hand  as  soon  as  he  returned  to 
his  own  office.  It  is  true  that  Fairfield's  dec- 
larations ought  not  to  be  used  against  Graffam, 
except  when  made  bvhim  in  the  course  of  his 
business  as  Graffam^s  attorney.  It  is  in  this 
point  of  view  that  they  have  been  noticed. 

Tlie  testimony  of  Conant,  the  complahianf  s 
[  1 80]  agent,  is  significant  in  this  connection.  He  was 
in  Melroee  when  the  defendant  was  removing 
the  personal  property.  He  went  to  the  house 
to  see  what  was  tne  matter.  He  knew  the  team- 
ster and  the  man  who  was  loadine  the  wagon. 
He  says:  "I  asked  the  cause  of  all  this  trouble. 
I  conversed  mostlv  with  a  black  haired  man, 
who  appeared  to  oe  the  keeper  in  chu^;  he 
told  me  it  was  about  a  mason's  bill.  I  asked 
him  the  amount,  and  also  asked  him  for  time 
to  telegraph  to  Mrs.  Buiffees,  and  I  would  see 
that  the  bill  was  paid  wittdn  ten  minutes.  He 
said.  No,  $hs  had  Juid  time  enough.  This  was 
between  8  and 9  o'clock  at  night  Istayed  there 
about  an  hour." 

In  any  lisht  in  which  Graff am's  conduct  may 
be  viewed,  It  is  dear  that  he  did  not  pursue  an 
open,  straightforward  course.  As  we  view  the 
proofs,  he  evidenUy  conceived  the  dedgn  of 
getting  the  complainant's  propertv  for  a  mere 
nominal  consideration,  or  else  of  getting  her 
into  his  power  so  as  to  compel  her  to  comply 
with  any  exorbitant  demands  he  might  choose 
to  make.  He  knew  she  was  ignorant  of  the  sale 
and  of  the  position  in  which  the  sale  placed  her. 
He  stood  by  and  saw  her  expending  large  sums 
of  monejr  on  the  property,  in  total  unconscious- 
ness of  his  proceedings  and  of  the  means  of  in- 
juring her  which  he  held  in  his  hands.  Instead 
of  undeceiving  her,  he  gave  her  a  mere  perfunc- 
tory notice  that  if  she  did  not  settie  the  claims 
which  he  held  he  would  have  to  take  it  out  of 
her  property;  and  pursued  just  such  a  course  as 
was  calculated  to  lull  instead  of  exciting  any 
suspicions  of  the  real  danger  in  which  she 
stood,  all  the  time  purposing  to  take  possession 
of  the  property  for  his  own  use  as  soon  as  her 
back  was  turned,  and  keeping  spies  to  watch 
her  proceedings,  and  t^  ^nd  a  favorable  oppor- 
tunity of  clandestinely  slipping  into  the  premi- 
ises  |in  her  absence.  If  thisb  not  fraud,  we 
should  have  great  difficulty  in  defining  what 
fraud  is. 

That  the  defendant  aought  to  put  ell  possible 
embarrassments  in  the  way  of  tne  redemption 
of  the  property  is  evinced  by  tiie  device  resorted 
to  of  gettingan  assignment  of  Newhall's  daim. 
Xewhall  had  purchased  all  the  hiterest  of  the 
complainant  remaining  in  the  property  after 
the  sale  to  Graffam,  which  included  the  right 
of  redemption.  The  testimony  given  on  UUs 
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subject  by  Graffam's  counsel,  Fairfield,  indi- 
cates the  object  of  this  move.  '*I  formed,** 
says  he,  "an  opinion  in  the  premises  that  New- 
hall  had  a  right  to  redeem  the  Graffam  title  or 
claim;  and  as  I  was  counsel  for  both,  J  etated 
to  NewhaU  that  he  had  the  light  if  he  desired 
it,  and  told  him  and  Peter  Graffam  ^Iso  that 
one  had  better  buy  the  other  out  and  bold  both 
claims.  Newhall  was  not  disposed  to  do  it  and 
Graffam  was,  so  I  setUod  the  matter  in  that 
way." 

Then  the  pretended  sale  to  Doble,  at  the  time 
and  under  the  circumstances  it  was  made,  shows 
a  design  to  place  the  property  beyond  the  com- 
plainant's reach.  It  is  very  obvious,  from  the 
evidence,  that  this  was  a  sham  sale.  Graffam 
evidentiy  saw  that  a  day  of  reckoning  was  com- 
ing, and  that  the  property  must  be  placed  out 
ofnis  hands.  A  deed  was  drawn  with  tlie  nom- 
inal consideration  of  $5,000,  first  to  N.  L.  Graf 
f  am,  one  of  Peter  Graffam's  counsel  in  the  case. 
That  was  abandoned.  The  deed  was  cbanfcd 
by  erasing  N.  L.  Graffam's  name  and  inserting 
Doble's.  under  an  arrangement  in  wiitinr, 
which  writine  was  callea  for  and  promised, 
but  never  produced;  but  we  infer  from  Doble's 
own  testimony  that  he  was  to  be  held  harmless. 
This  change  was  not  effected  until  the  13tb  of 
July,  1880,  three  days  after  the  bill  waa  tiled 
in  this  case;  but  the  date  of  the  deed  is  the  (Itb 
of  July,  and  the  date  of  the  acknowledgment 
(taken  before  the  attorney  Fairfield)  is  the  7th 
of  July,  which  of  course  cannot  be  the  true 
date,  since  it  is  testified  that  the  acknowledg- 
ment was  not  taken  until  Doble  gave  his  check, 
which  is  dated  the  ISth.  Doble  testifies  that 
he  was  to  pay  $1,600  for  the  property,  the  con- 
sideration in  the  deed  bein^  $5,000,  and  the 
property  worth  $10,000.  The  transaction  is 
markeci  all  over  with  evidences  of  fraud  and 
simulation. 

Looking  at  the  whole  case,  the  traces  of  de- 
sign on  the  part  of  Graffam  to  mislead  the  com- 
plainant, to  lull  her  into  security  and  thus  to 
prevent  her  from  redeeming  the  property,  are 
abundantly  manifest;  and  such  design  must  be 
assumed  as  an  established  fact  in  the 


It  is  hardly  necessaiy  to  dte  authoritiea  on  n 
matter  the  solution  of  which  depends  on  the 
application  of  such  obvious  principles  of  eqoit} 
and  justice.  As  already  perceivea,  we  do  net 
rest  our  conclusion  alone  upon  thegj089  invie- 
ouacy  of  the  consideration  of  the  saK;  but  upon 
that,  in  connection  with  the  unfair  conduct  of 
the  defendant  in  taking  advantage  of  the  oooi- 
plainanf  s  ignorance  of  the  sale,  and  Kiving  her 
no  intelli^ble  notice  or  intimation  of  it  or  of 
his  intended  seizure  of  the  property  after  the 
year  of  redemption  had  passed,  but  atanding 
by  and  seeing  her  expend  large  sums  of  money 
upon  it,  even  after  the  year  had  expired.  This, 
we  think,  presents  a  case  sufficiently  strong  to 
justify  the  action  of  the  court  below,  at  least  to 
the  extent  to  which  it  went  in  making  the  de- 
cree api)ealed  from.  A  few  l^;al  propoaitioDs, 
with  a  reference  to  the  decisions  on  wni^  they 
rest,  is  all  that  we  deem  it  necessary  to  state. 

It  was  formerly  the  rule  in  En^and,  in  dian- 
cery  sales, that  until  confirmation  of  the  master's 
report,  the  bidding  would  be  opa>ed  upon  a 
mere  offer  to  advance  the  price  10  per  remhimk. 
2  Daniell,  Ch.  Pr.lst  ed.  9ii;  2ded.  b^  Perkins. 
1465, 1467;  6ugdea,V.  &  P.  14th  ed.  114.     But 
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L^rd  ddon  cxprcasod  much  dissatisfaction 
vfth  ttiia  pfactice  of  opening  biddings  upon  a 
Bans  ofEer  of  an  adTanoed  ^oe,  as  tendine  to 
torfirfsh  ooofldenoe  in  snob  sales,  to  keep  Did- 
ders from  attending^and  to  diminish  tlie  amount 
MllzBd.  White  y.  Wihcm,  14  Yes.  151 ;  WiU- 
iamm  r.  ^tOebmmgh,  Tut.  &  Bus.  76;  White  y. 
Daman,  7  Yea.  84.  Lord  Eldon's  views  were 
fiaallj  adopted  in  England  in  the  Sale  of  Land 
^  AoctSon  Act,  1867;  aO  and  81  Yict  chap.  48, 
1 7,  so  that  DOW  the  highest  bidder  at  a  sale 
if  anetloa  of  land,  under  an  order  of  the  court, 
provided  be  has  bid  a  sum  equal  to  or  higher 
than  the  reserved  price  (if  any),  will  be  declared 
sad  allowed  the  purchaser,  unless  the  court  or 
Mge,  OQ  the  ground  of  fraud  or  improper  con- 
duct in  Uie  management  of  the  sale,  upon  the 
miicatkm  of  emj  porson  interested  ixi  the  land, 
Mcr  opens  tlie  Diddings  or  orders  the  property 
u>  be  reK^d.  1  Sugden,  Y.  ^  P.  14th  ed.  by 
Fvldiis,  114  note  (a\ 

In  tli&B  country  Lord  Eldonni  viewb  were 
adopted  «t  an  early  day  by  the  courts;  and  the 
rqia  ham  become  almost  universal  that  a  sale 
v31  noc  be  aet  aside  for  inadequa^  of  price, 

BolflH  tbe  inadequacy  be  so  sreat  as  to  shock 
tkacoaecienoe,  or  unless  there  be  additional  di- 
camsaaiioeB  against  its  fairness;  beingyery  much 
the  nile  that  always  prevailed  in  England  as 
to  setting  -aside  sales  siter  the  master's  report 
*    '  *     o  oonflrmed.    Livingston  v.  Byme^  11 
505,  566  (1814);  Wmiameon  y.  Dale,  8 
OIL  290,  292  a818);  HowU  v.  Baker, 
4  lokiis.  Cb.  118  (1819);  Tie/man  v.  WiUon,  6 
Ukm.  Clk.411(1822)^Z>tifM»iiy  2Mtf,2Paige, 
masmni  OoOtery.  H^|m^,18Yrend.  224,^ 
'ISM);  tripp  y.  Cook,  26  Wend.  148;  Ltfetre  v. 
Xmwmmu   83  Barb.  167,  178;  Seaman  v.  Big- 
fMM.  1  Green,  Cb.  214;  Eberhart  v.  Qilehriet, 
%  9todL  167;  CampbeUY,  Gardner,  8  Stock.  423; 
Wantiek.  18  N.  J.  Eq.  108;  KUBjh 
▼.  aieama€h€r,  21  N.  J.  Eq.  828;  WeUUr 
24  N.J. Eq. 60;  Car$on*» Sale,  6 
iMiSmrget  v.  Bffere,  Hempst  715;  ^«rs 
19  How.  808  [60  U.  8.  bk.  15,  L.  ed. 


V. 


mfhAMdrmes  v.  Scoiton,  2  Bland,  629;  Olenn 
V.  Cfavp,  11  Gill  A  J.  1;  Eouee  v.  Walker,  4 
Md.  CL  ^:  ToungY.  IWt^ti^,  1  Bailey,  Eq.  14; 
WlOfT.  Fiopd,  Speen, Ch.  851;  EartY.Bliight, 
S  T.  B.  Monroe,  278;  Meed  v.  Carter,  1  Blackf . 
at;  Aflfwy.  Meeland,  7  Wis.224;  Montague  y. 
14  ABeo.  869;  Ihinan  y.  IfiehoU,  115 


here  cited  we  may  draw  the 

oooctnslon  that  if  the  inaoequacy  of 

flriee  is  tn  grom  as  to  shock  the  conscience,  or 

felaadditioo  to  gross  inadequacy,  the  purchaser 

gaUty  of  any  unfaimess,  or  nas  taken 

>e  advantage,  or  if  the  owner  of  the 

r,  or  party  interested  in  it,  has  becmfor 

SflCDer  feaaoD,  misled  or  surprised,  then  the 
wfil  be  regarded  as  fraudulent  and  void, 
or  *•  pasty  injured  will  be  permitted  to  re- 
tba  pmerty  sold.    Great  inadequacy  re- 
hr  raght  ciimmstances  of  unfairness 
„diBCC  of  tbe  party  benefit<>d  by  the  sale 
diepnsamptioa  d  fraud. 

▼.  Baker,  ubi  twpra,  where  thecase 

by  a  sheriff,  grossly  inadeouate  as 

I  made  on  a  stormy  day,  and 

tbe  purcbaser^and  no  one  was 

bat  him  and  tbe  ahvritt,flhaneellor  Kent 
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held  the  purchaser  as  a  trustee  for  both  parties, 
and  aUowed  the  debtor  to  redeem. 

In  EloBpping  v.  SteUmaeher,  where  there  was 
a  sheriffs  sale  for  $52,  of  property  worth  $2,000, 
belonging  to  a  party  who  was  ignorant,  stupid 
and  perverse,  and  would  not  Mlieve  that  nis 
property  would  be  sold  for  such  a  n^try 
amount,  though  told  that  it  would  be,  Vhan- 
eeUor  Zabriskie,  after  conceding  that  mere  in- 
adequacy of  price  at  a  sherifTs  sale  is  not  suf- 
ficient ground  to  set  aside  a  conveyance,  added: 
"  But  when  such  gross  inadequacy  is  combined 
with  fraud  ur  mistake,  or  any  other  ground  of 
relief  in  equity,it  wiU  incline  the  coun  strongly 
to  afford  relief.  Thesate  in  this  case  is  a  great 
oppression  on  the  complainants.  Thev  are  ig- 
norant, stupid,  perverse  and  poor.  They  lose 
by  it  all  theirjproperty,  and  are  ill  fitted  to  ac- 
quire more.  They  are  such  as  this  court  should 
incline  to  protect,  notwithstanding  perverse- 
ness."  The  chancellor  allowed  the  complainant 
to  redeem  the  property  by  paying  tbe  purchase 
price  and  costs. 

Byere  v.  Surget,  19  How.  808  [60  U.  B.  bk.  15. 
L.  ed.  670]  was  a  case  of  sheriff's  sale  at  a  very 
grossly  inaae<iuate  price,  and  the  purchaser  was 
an  attorney  in  the  case.  Mr,  Justiee  Daniel, 
delivering  the  opinion  of  this  court,  after  giving 
a  history  of  the  transaction^  asdd:  "  Such  is  the 
history  of  a  transaction  whicb  the  appellant 
asks  of  this  court  to  sanction;  and  it  seems  per- 
tinent here  to  inquire,  under  what  system  of 
civil  policy,  under  what  dode  of  law  or  ethics 
a  transaction  like  that  disclosed  by  the  record 
in  this  case  can  be  excused  or  even  pidliated.' 

The  two  cases  dted  from  the  Maasacbusetts 
reports  were  sales  by  mortgagees;  but  the  prin- 
ciples on  which  these  cases  rest  are  the  same  as 
in  those  of  sale  by  the  sheriff  or  other  officer. 
In  Drinany,  NiehcU,  the  sale  was  made  in  ap- 
parent good  faith,  except  that  the  mortgagee 
knew  that  the  owner  baa  paid  the  accruing  In- 
terest to  the  former  owner  who  had  given  the 
mortgage,  and  expected  that  he  would  pay  it 
over  to  the  mortgl^B;ee.  But  this  not  being  done, 
tbe  mortgagee  nuSie  the  sale,  without  giving 
any  notice  to  the  owner.  The  court,  speaking 
through  Judge  Endicott,  says:  '*  The  mortgagee 
knew  that  the  plaintiff ,  as  administrator  of  her 
husband's  estate,  intendhig  to  protect  the  inter- 
ests of  his  minor  children,  had  actually  paid 
the  money  through  the  accustomed  channel, 
and  expected  it  would  be  paid  by  Pope  to  the 
mortgagee.  IHth  such  knowledge  oz  the  po- 
sition and  expectation  of  the  plaintiffs,  a  proper 
execution  of  the  power,  and  a  due  regard  to  the 
ri^ts  and  interest  of  the  mortgagor  or  those  hav- 
ing his  estate  in  tbe  premises,  reouhred  of  the 
mortgagee,  when  after  a  reasonable  time  it  be- 
came evident  that  Pope  would  not  pay,  that  no- 
tice should  be  given  to  the  plaintiff,  and  a  bare 
compliance  wi£  the  terms  of  the  power  was 
not  sufllcient"  This  case,  in  its  principles,  is 
very  analogous  to  the  one  now  under  considera- 
tion. 

Mr.  Kerr,  in  his  treatise  on  Fraud  and  Mis- 
take, says:  "  Inadequacy  of  consideration,  if 
it  be  of  so  gross  a  nature  as  to  amount  in  itself 
to  conclusive  and  decisive  evidence  of  fraud,  it 
a  ground  for cancelingthe  transaction."  Kerr, 
Fraud,  Am.  ed.  186.  C^^ne^Uf^rDesaussure,  in 
the  case  of  Butler  v.  BaMU,  4  Des.  651«  697, 

848 


[1937 


[194J 


180-197 


SXTFBEICB  COUBT  OF  THB  UNITED  StATBS. 


Oct.  Term, 


on  the  same  subject,  says:  "  I  consider  the  re- 
sult of  the  great  body  of  the  cases  to  be,  that 
wherever  the  court  perceives  that  a  sale  of  prop- 
erty has  been  made  at  a  grossly  inadequate 
price,  such  as  would  shock  a  correct  mind,  this 
mudequacy  furnishes  a  strong  and  in  general 
a  conclusive  presumption,  though  there  be  no 
direct  proof  of  fraud,  that  an  undue  advantage 
has  been  tiiken  of  the  ignorance,  the  weakness, 
or  the  distress  and  necessity  of  the  vendor;  and 
this  imposes  on  the  purchaser  a  necessity  to  re- 
move this  violent  presumption  by  the  dearest 
evidence  of  the  fairness  of  his  conduct." 

It  is  true  these  observations,  both  of  Mr.  Kerr 
and  Chancellor  Desaussure,  were  made  in  ref- 
erence to  private  sales  between  parties  and 
do  not  strictly  apply  to  judicial  sales.  But 
they  show  that  great  inadequacy  of  price  is  a 
circumstance  whidi  a  court  of  equity  will  al- 
ways regard  with  suspicion,  unless  it  appears 
by  the  circumstances  oi  the  case.or  by  evidence, 
that  it  is  no  fault  of  the  buyer. 

Some  technical  objections,  however,  have 
been  raised.  It  is  said  that  it  was  error  in  the 
court  to  aUow  the  amendment  to  redeem.  We 
see  no  error  in  this.  The  case  as  set  out  in  the 
original  bill  was  one  either  for  annulling  the 
sheriff's  sale  and  decreeing  an  unconditional  de- 
1195]  livery  of  the  property,  or  for  a  redemption  on 
payment  of  the  amount  due.  The  original 
prayer  was  for  the  former,  and  for  sudi  other 
and  further  relief  as  to  the  court  should  seem 
meet  and  the  nature  of  the  case  might  require. 
The  prayer  might  have  been  in  the  alternative, 
either  for  an  unconditional  delivery  of  the  prop- 
erty, or,  in  case  the  court  should  not  deem 
that  proper,  then  for  leave  to  redeem.  Had  there 
been  an  offer  to  pay  the  debt,  the  prayer  for  gen- 
eral relief  would  probably  have  been  sufficient 
to  enable  the  court  to  decree  a  redemption.  But 
as  the  case  made  by  the  bill  was  full  to  the  pur- 
pose of  such  a  decree,  except  the  formal  offer, 
and  as  the  proofs  supported  the  bill  to  that  ex- 
tent at  least,  we  think  the  court  did  perfectly 
right  in  allowing  the  amendment  to  be  made. 
iZrd  Redesdale  says:  "  If  upon  hearing  the 
cause  the  plaintiff  appears  entitled  to  relief 
*  *  *  if  the  addition  of  parties  alone  is  want^, 
an  order  is  usually  made  for  the  cause  to  stand 
over,  with  liberty  to  amend  the  bill  by  adding 
the  proper  parties;  and  in  some  cases  where  a 
matter  has  not  been  put  in  issue  by  bill  with 
sufficient  precision,  the  court  has,  upon  hearing 
the  cause,  given  the  plaintiff  liberty  to  amena 
the  bill  for  the  purpose  of  making  the  necessary 
alteration."  Hedes.  £q.  PI.  32G;  and  see  T7ie 
Tr&molo  PaUmt,  22  Wall  527  [90  U.  S.  bk.  23, 
L.  ed.  98].  "  So  the  court  will  sometimes  at  the 
hearing  permit  the  prayer  of  the  bill  to  be 
amended,  so  as  to  make  it  more  consistent  with 
the  case  made  by  the  plaintiff  than  the  one  he 
has  ahready  introduced."  1  Daniell,  Ch.  Pr.  Ist 
ed.,  p.  474;  Id.  2d  ed.,  480;  and  see  J^caU  v. 
I^eales,  9  Wall  1  [76  U.  S.  bk.  19,  L.  ed.  5901; 
Hardin  Y.  Boyd,  118  U.  8.  756,  764  [Bk.  28.  L. 
ed.  1141, 1143].  So  a  formal  charge  of  fraud 
may  be  added  when  it  is  necessary  and  has 
been  omitted.  Wambunee  ▼.  Kennedy,  4  De- 
flaus.  480. 

It  is  also  objected  that  as  the  bill  was  origin- 
ally founded  on  a  charge  of  fraud  and  the  fraud 
was  not  proved,  the  bul  should  have  been  dis- 
missed. It  is  true  the  fraud  and  conspiracy  may 
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not  have  been  proved  to  the  extent  and  in  pre- 
cisely the  aspect  in  which  they  were  charged  in 
the  bill,  so  as  to  authorize  the  specific  reliei  orig- 
inally prayed  for;  but  we  think  we  have  showo 
that  very  material  fraud  was  proved,  sufficient 
to  justiiy  the  court  in  relieving  the  compbtin- 
ant  against  the  lapse  of  time  for  redeeming  Iier 
land. 

Other  objections  of  a  technical  character  are 
also  raised,  but  we  do  not  deem  It  necessary  to 
notice  them.  Our  views  of  the  m^ts  of  the 
case  are  such  that,  while  the  complainant  has 
not  seen  fit  to  take  an  appeal,  ana,  therefore, 
can  only  ask  for  an  affirmance  of  the  decree, 
yet  that  no  mere  formal  objections  ought  to 
stand  in  the  way  of  such  affirmance.  A  decree 
cannot  justly  be  rendered  for  the  defendants. 

Tliedieree  of  the  Circuit  Court  %»  affirmed, 

Mr.  Justice  Miller  dissenting: 

In  a  great  many  of  the  States  of  the  Union  a 
period  is  allowed  of  from  twelve  to  fifteen 
months  to  redeem  real  estate  from  sale  under 
execution,  by  payment  of  the  amount  for  which 
it  was  sold,  and  interest  on  that  amount.  In 
nearly  all  these  States  this  right  of  redemptioD 
attaches  in  sales  made  under  chancery  decrees 
as  well  as  judgments  at  law. 

In  such  cases,  whether  the  statute,  as  In  Mas- 
sachusetts, provides  that  the  conveyance  shill 
be  made  by  the  sheriff  or  other  officer  immedi- 
ately after  the  sale,  or,  as  in  many  of  the  West- 
em  States,  only  at  the  end  of  the  time  aUowed 
for  redemption,  the  title  of  the  purchaser  does 
not  become  absolute  until  that  time  has  ex- 
pired. In  the  case  before  us,  it  is  not  denied 
that  the  appell&nt  received  the  sheriff's  deed  in 
accordance  with  the  law  of  the  State,  and  that 
the  appellee  failed  to  redeem  within  the  time 
allowed. 

It  is  of  the  utmost  importance,  where  this  re- 
demption law  prevails,  that  the  right  thus 
granted  should  1^  strictly  exercised  acc(»ding 
to  the  statute.  For,  in  addition  to  the  sancUtv 
which  the  law  concedes  to  judicial  sales,  found- 
ed on  well  considered  reasons  of  policy  as  old 
as  the  law  itself,  the  favor  of  allowing  the 
debtor  one  year  more  to  save  his  land,  after 
judgment  and  sale  under  execution  have  fixed 
his  rights,  onlv  adds  to  his  obligation  to  exer- 
cise the  right  thus  granted  in  strict  accordance 
with  its  terms. 

In  the  case  before  us  the  judge  who  rendered 
the  decree  below  stated  that  the  conspiricy 
charged  in  the  bill  was  not  proved,  nor  aid  be 
rely  upon  any  act  of  fraud;  and  for  that  reason 
he  refused  to  set  aside  the  sale,  but  permitted, 
under  a  new  prayer  in  the  bill,  the  appellee  to 
redeem  on  payment  of  the  debt,  interest  and 
all  costs,  including  fees  of  counsel.  The  coun 
sel  of  appellee  in  tue  brief  expressly  declines  to 
rely  upon  an  actual  fraud  on  the  part  of  Graf- 
fam.  In  our  opinion  there  is  no  evidence  of 
such  misconduct  on  his  part  as  afforded  anv 
CTound,  in  law  or  equity,  to  justify  aj^ellee  iix 
her  failure  to  redeem  from  the  sale.  There  \s 
no  reason  wh^  she  did  not  pay  the  Judgment 
rendered  against  her,  of  which  she  luid  full  no- 
tice. Certainly  no  obstruction  was  interposed 
to  her  exercise  of  the  right  of  redemption,  and 
no  promise  made  to  induce  her  to  forego  it. 
Yet,  after  Graffam  had  acquired  a  comply 
legal  title  under  judicial   proceedings  which 
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miimpeadiable,  the  oourt  treate  the  case 
m  if  the  whole  matter  was  rtfll  in  Jlsri,  and 
gtmos  further  time  for  redemption. 

I  do  not  deem  H  appropriate  to  enter  into  the 
dJMnawioo  of  the  evidence  in  this  case,  but  I 
dimeot  from  the  Judgment  and  the  opinion  of 
the  cotut  as  leading  to  evil  results,  indiscredit- 
iag  Judicial  sales  and  embarrassinff  the  due  and 
JoSt  exetaat  of  the  ri^t  of  redemption,  by 
turning  it  intoa  question  of  Judicial  oiscretion. 

Mr.    JugHee  Woods,  Mr,    JutUee  Mat- 
aod  i&.  Jiutiee  Graj  concur  in  this 


BOTAL  VAN  BROCKLIN  ahd    J.  P. 
STACY,  Plff^  in  Err., 
e. 
BUTLER  P.  ANDERSON,  Commissioner  of 
BereDue,     STATE     OP     TENNESSEE, 
COUNTY  OP  SHELBY,  TAXING  DIS- 
TRICT  OP  SHELBY    COUNTY,    and 
LAWRENCE  LAMB,  Receiver  and  Back 
Tax  Collector  of  the  Crrr  of  MBXPma. 


&  CL  FsM  Brtwlclin  V.  Tmrunu^  Bepoiter^  ad. 
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OmMHuiifmal  law— exemption  cf  property  cf 
Am  United  Btata  from  $tate  kUBaHo7i—§aU$ 
fer  direbt  tasDe$, 


u> 


property  of  tiie  United  States  Is  not  sub- 

ataiaxstioiL 

situmted  In  a  State*  which  are  acquired 

by  tke  United  States  through  aalee  for  direct  taxes. 
iTTled  ponoant  to  Act  of  CongresB,  are  not  subject 

tBLzmtkin  while  so  owned  by  the  United 

[No.  »57.] 
amkmitftti  Nee.  17, 188$.  Decided  Mar.  i,  1886. 


I 


K  ERROR  totheSopremeCourtof  the  State 
of  Tennessee. 


hjifr.  Juetie$etrm;jt 

Tbe  ameoded  bill  in  this  case  was  iUed  in  the 
Court  of  Shelby  County  in  the  State  of 

»,  t»y  the  State  and  its  proper  officers 

Btmidpalitles,  against  Van  tirocklin,  Stacy 
others,  to  enforce  by  sale  a  lien  for  state, 
■ty  and  city  taxes,  assessed  for  the  years  from 
IdM  to  1877inclosive  on  lot  21  in  block  6;  and 
for  the  years  from  1864  to  1878  inclusive,  on  lots 
ttaod  14  in  block  18»  in  Fort  Pickering,  a  sub- 
«b  of  tbe  Cftv  of  Memphis. 
Tan  Bfocknn  and  Stacy  answered  that  at  the 
tof  tbe  aMiissmfnts  A  these  taxes  the  lands 
pftipeitj  of  the  United  States,  and 
BOl  snl^ect  to  taxation  nnd^  state 


was  heard  upon  pleadings  and 

^,^»^  by  which  it  appeared  to  he  as  follows: 
aa  Jwoc,  18Si,  these  three  lots,  then  owned  by 
^      i.with  other  lots, were  sold  bj  auction 
off  and  conveved  to  the  United 
_jr  the  Act  of  Congress  of  June  7, 
V.  98.  S  7, 13  Stat  at  L.  428,  for  non- 
of  direct  taxes  assessed  thereon,  with 
of  50  per  cent  and  interest.    The 
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amount  so  bid  for  lot  21  was  $2.76,  and  tbe 
amount  bid  for  lots  18  and  14,  together  with 
other  lots  not  now  in  question,  was  $14.  In  or 
before  1870,  Glenn  conveyed  the  three  lots  to 
Van  Brocklin,  who  thereupon  took  possession 
of  them  and  kept  poesesdon  of  lot  21  ever  [152] 
since,  and  of  lots  18  and  14  until  Mardii  80, 
1877.  The  United  States  in  1872  brought  ac- 
tions of  ejectment  against  Van  Brocklin;  and 
therein,  on  March  80, 1877,  obtained  Judgments 
and  writs  of  possession  for  the  three  lots  and 
were  put  in  possession  of  lots  18  and  li.  The 
execution  of  the  writ  of  possession  for  lot  21 
was  suspended  until  February  8, 1878;  and 
meanwhile,  in  June,  1877,  this  lot  was  redeemed 
by  Van  Brocklin  in  the  name  of  Glenn,  from 
the  sale  for  taxes,  by  paving  $2.75,  the  amount 
of  the  tax,  penalty  ana  interest,  and  was  re- 
leased by  the  United  States.  In  May,  1878. 
lots  18  and  14  were  sold  by  the  Uniteci  States 
and  bought  by  Stacy  for  tbe  price  of  $54;  and 
in  Julv,  1878,  were  conveyea  to  him  by  the 
Unitea  States,  under  the  Acts  of  Conmss  of 
June  8, 1872,  chap.  887,  §  4,  17  Stat  at  JU  881, 
and  February  8, 1875,  chaa  86,  §  26, 18  Stat, 
at  L.  818. 

The  chancery  court  held  that  tbe  taxes  as- 
sessed under  authority  of  the  State  of  Tennessee 
i  on  lot  21  were  valid  and  that  those  assessed  on 
lots  18  and  14  were  invalid,  and  entered  a  de- 
cree accordingly.  Both  parties  appealed  to  the 
Supreme  Court  of  Tennessee,  which  held  that 
all  the  taxes  assessed  under  the  authority  of  the 
State  were  valid,  and  entered  a  decree  for  the 
ttle  of  the  three  lots  to  pay  them.  Thereupon 
Van  Brocklin  and  Stacy  sued  out  this  writ  of 
error. 

The  provisions  of  the  Constitution  and  laws 
of  Tennessee,  referred  to  in  the  opinion  of  that 
court  and  in  force  at  the  time  of  the  assessment 
of  these  taxes,  were  as  follows,  by  the  Consti- 
tution of  1870,  art.  2,  §  28:  "ill  propertv, 
real,  personal  or  mixed,  shall  be  taxed;  but  the 
Legislature  may  except  such  as  may  be  held  by 
the  State,  by  counties,  cities  or  towns,  and  used 
exclusively  for  public  or  coiporation  purposes; 
and  such  as  may  be  held  and  used  for  purposes 
purely  reUgious,  charitable,  sdentiflc,  literarv 
or  educational;  and  shall  except  $1,000  worth 
of  personal  property  in  the  hands  of  each  tax- 
payer, and  the  direct  products  of  the  soil  in  the 
Lands  of   the  producer  and  his  immediate 
vendee."  By  the  Statutes  of  1866-67,  chap.  40, 
and  1867-68,  chap.  28,  lands  of  which  the  ex- 
clusive Jurisdiction  is  ceded  by  the  State  to  the 
United  States  for  cemeteries,  or  for  public 
buildings,  shall  be  "exonerated  and  free  from 
any  taxation  or  assessment,  under  the  author-     IISSI 
ity  of  this  State,  or  of  any  municipality  there-     * 
in,"  whUe  so  used.    Compiled  Laws  of  1871, 
pp.  92,  245  s^ie;.    The  Statute  of  1875,  chap. 
108,  entitled  "An  Act  to  Define  What  Property 
is  l^  the  Constitution  Exempt  From  Taxation, 
and  What  the  LegisUture  Under  the  Power 
Conferred  Upon  it  does  Exempt,  and  What  is 
Taxable,"  enacts  that  "AH  property,  real,  per- 
sonal and  mixed,  shall  be  assessed  and  taxed," 
vrith  certain  exceptions,  among  which  are  the 
following:    "All  property  belonging  to  the 
United  States,  or  the  State  of  Tennessee."  "All 
property  belonging  to  any  county,  dty  or  town, 
and  used  exdusivelT  for  public  or  corporatloo 
purposes."    Acts  of  1875,  p.  177. 
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Mmn.  Owrg$  OiOham  and  F.  £  lUton, 
for  plaintlffii  in  error. 

JfMMV.  J,  B.  EMM  and  Im  ThorwUn^  tar 
def endanU  in  error. 

[153]  jf|.,  JudicB  Graf,  after  stating  the  case  as 
above  reported,  deuvered  the  opnion  of  the 
court: 

The  question  presented  by  this  writ  of  error 
is  wheuier  ]an&  in  the  btate  of  Tennessee, 
whidi,  pursuant  to  Acts  of  Oongress  for  the 
laying  and  collecdng  of  direct  taxes,  are  sold, 
stra<£  off  and  purchased  by  the  United  States 
for  the  amount  of  the  tax  thereon,  and  are  after- 
Tards  sold  by  the  United  States  for  a  larger 
sum,  or  redeemed  by  the  former  owner,are  liable 
to  be  ta^Eed,  un^  authority  of  the  State, 
whfle  so  owned  by  the  United  States. 

The  Judgment  of  the  Supreme  Court  of  Ten- 
nessee rests  upon  the  positton  that  these  landsL 
although  lawfully  purchased  by  the  United 
States,  and  [owned  lay  the  United  States  at  the 
time  (A  being  taxed  under  the  laws  of  the  State, 
were  not  exempt  from  state  taxation,  because 
they  had  not  been  expressly  ceded  by  the  State 
to  Uie  United  States. 

We  are  unable  to  reconcile  this  position  with 
a  Just  yiew  at  the  ri|^ts  and  powers  conferred 
ri54l  ^P^'^  ^^  National  Gtoyemment  by  the  Consti- 
^  ^  tution  of  the  United  States.  The  fanportaace 
of  the  subject,  and  the  consideration  due  to  the 
opinion  of  that  learned  court,  make  it  proper  to 
state  somewhat  fully  the  grounds  of  our  con- 
clusion, f"  ^ 

In  the  words  of  OMtfJutUee  Marshall ;  '^/he 
United  States  is  a  government,  and  conae> 
qnently  a  body  politic  and  corpcurate,  capable 
it  attaining  the  objects  for  wmch  it  was  cre- 
ated, by  the  means  which  are  necessary  for 
their  attainment  This  sreat  corporation  was 
ordained  and  established  by  the  American  Peo- 
ple, and  endowed  by  them  with  great  powers 
for  important  purposes.  Its  powers  are  unques- 
tionably limited;  out  while  within  those  limits, 
it  is  a  perfect  goyemment  as  any  other,  having 
all  the  facultUA  and  properties  belonging  to  a 
covemment,  with  a  perfect  right  to  use  them 
neely,  in  order  to  accompUsh  the  object  of  its 
instttution."  U.  8.  v.  Mcmriee,  9  Brock.  96, 
109.  The  United  States,  for  histance,  as  inci- 
dent to  the  general  ri^ht  of  sovereignty,  have 
the  capacity,  within  the  sphere  of  their  consti- 
tutional powers  and  through  the  instrumental- 
ity of  the  proper  department,  to  enter  into  con- 
tracts and  taie  bonds,  not  prohibited  by  law, 
and  appropriate  to  the  Just  exerdse  of  those 
powers,  although  not  expressly  directed  or 
authorized  to  do  so  by  any  legislative  act;  and 
like  wise  to  take  mortgages  of  reed  estate  to  secure 
the  payment  of  debts  due  to  them,  notwith- 
standing Oongress  has  enacted  that  "no  land 
shall  be  purcnased  on  account  of  the  United 
States,  eroept  under  a  law  authorizing  such 
purchase."  Act  of  May  1, 1820.  chap.  63  §  7, 
8  Stat  at  L.568:  R.  S.  g  BlW;Seai(mY.Lagou>, 
12  How.  98, 107, 108  [58  U.  S.  bk.  18.  L.  «d. 
909,  918],  and  cases  there  cited.  So  the  United 
States,  at  the  discretion  of  Oonmss,  may  ac- 
quire and  hold  real  property  m  any  State, 
whenever  such  proper^  is  needed  for  the  use 
of  the  government  in  tne  execution  of  any  of 
its  powers,  whether  for  arsenals,  fortifications, 
light  houses,  custom  houses,  court  houses,  bar- 
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racks  or  hospitals,  or  for  any  other  of  the  manv 
public  purposes  for  which  such  propertv  ii 
used;  and  wnen  the  property  cannot  be  aoqmied 
by  voluntary  arrangement  with  the  owners,  it 
may  be  taken  against  thdr  will,  by  the  United 
States,  in  the  exerdse  of  the  power  of  wninent 
domain,  upon  making  Just  compensation,  with 
or  without  a  concurrent  Act  of  the  State  in 
which  the  land  is  situated.  EarrU  v.  BBictt^  ,. 
10  Pet  25^5  U.  S.  bk.  9.  L.  ad.  Z«S\;KiMY.  V 
U.  A  91  U.  a  867  [Bk.  28,  L.  ed.  4l0];  U.  8. 
y.  ^as,  94  U.  a  815,  820_[Bk.  24,  L.  ed.  192, 
198];  U.  8.  y.  JbfMt,  109U.  S.  518  [Bk.  27.  L. 
ed.  lOiq;  U.  8.  y.  Oriu  FaUiMTg.  €h.  112  U. 
S.  645  [Bk.  28,  L.  ed.  846];  F<fri  Leawnwarth 
E.  R.  do.  y.  Law,  114  U.  S.  525, 581, 582  [ante, 
264,  266]. 

While  the  power  of  taxation  is  <me  of  vital 
importance,  retained  by  the  States,  not  abridged 
by  the  grant  of  a  similar  power  to  the  govern- 
ment of  the  Union,  but  to  be  concuneotly 
exercised  by  the  two  govemmenta,  jk 
even  this  power  of  a  State  is  subordinate 
to  and  may  be  controlled  by  the  Constitu- 
tion of  the  United  States.  That  Constitiitioo 
and  the  laws  made  in  pursuance  thereof  are 
supreme;  they  control  the  Ck>nstitutioii8  and 
laws  of  the  Vespective  States  and  cannot  be  con- 
trolled by  them.  The  people  of  a  State  give  to 
their  government  a  rignt  of  taxing  theniaelves 
and  their  property  at  its  discretion.  But  the 
means  employed  by  the  government  of  the 
Union  are  not  given  by  the  people  of  a  partic- 
ular State,  but  by  the  people  ctf  all  the  States; 
and,  being  jrfven  bv  au  for  the  benefit  of  all, 
should  be  subjected  to  that  government  onlv 
which  belongs  to  aU.  All  subjects  over  whi^ 
the  sovereign  power  of  a  State  extends  are  ob- 
jects of  taxation;  but  those  over  which  it  does 
not  extend  are,  upon  the  soundest  p^inciIdt9^ 
exempt  from  taxation.  The  80vereip;nty  of  a 
State  extends  to  everything  which  exists  by  its 
own  authority,  or  is  introduced  by  its  pennis- 
sion;  but  does  not  extend  to  those  means  which 
are  employed  by  Congress  to  carry  into  execu- 
tion powers  conferred  on  that  body  by  the  peo- 
ple of  the  United  States.  The  attempt  to  use 
Uie  taxing  power  of  a  State  on  the  means  em- 
ployed by  tne  government  of  the  Union,  in  pur- 
suance of  the  Consititution,  is  itself  an  abuse, 
because  it  is  the  usurpation  of  a  power  which 
Uie  people  of  a  single  State  cannot  give.  The 
power  to  tax  involves  the  power  to  destroy;  the 
power  to  destroy  may  defeat  and  render  useleas 
the  power  to  create;  and  there  is  a  plain  repug- 
nance in  conferring  on  one  government  a  power 
to  control  the  constitutional  measures  of  an- 
other, which  other,  with  respect  to  those  very 
measures,  is  declared  to  be  supreme  over  that 
which  exerts  the  control  The  States  have  no 
power,  by  taxation  or  otherwise,  to  retard,  im- 
pede, buraen  or  in  any  manner  control  the  <h^ 
orations  of  the  constitutional  laws  enacted  by 
Congress  to  cany  into  execution  the  powers 
v€»ted  in  the  General  Government 

Such  are  the  outUnes.  mostly  in  his  own 
words,  of  the  grounds  of  the  Juds^ment  deliv- 
ered by  OhiefJuiUee  Marahall  in  the  great  case 
of  McOuUock  V.  Md.  in  which  it  was  decided 
that  a  statute  of  the  State  of  Maryland,  impos- 
ing a  tax  upon  the  issue  of  UDs  by  banks, 
could  not  constitutionally  be  applied  to  a  branch 
of  the  Bank  of  the  United  States  within  Uiai 
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StetCL    4  Wheat  816.  425-481.  486  [17  U.  & 
bk.  4.  L,  cd.  579.  606.  607,  609]. 

Id  OtV^m  ▼.  Bank  of  U.  8.  9  Wheat  788, 
M»-6e8  [22  U.  8.  bk.  6,  L.  ad.  204»  288.  28^ 
that  conclufion  was  reviewed  in  a  yerr  able 
anpiineDt  of  ooonael,  and  reaffirmed  hj  the 
eourt,  and  a  tax  laid  by  the  State  of  Ohio  upon 
m  brmndi  of  the  Bank  of  the  United  States  was 
^dd  u>  be  mioonstitntional.  See  also  i^MuImM 
BUBMk  ▼.  Bminff9,  4  Pet  514,  564  [29  U.  8.  bk. 
7.  Lk  ed.  9891.  Upon  the  same  grounds,  the 
States  hare  been  adjudged  to  have  no  power 
lo  lay  a  tax  upon  stock  issued  for  money  bor- 
rowed br  the  United  States,  or  upon  property 
of  flCate  banks  invested  in  United  States  stock. 
WtBti^n  ▼.  OUy  OoumU  of  OharMon,  2  Pet 
407  [87  UT  &  bk.  7,  L.  ed.  481, 4871;  Bonife 
Cknmmem  ▼.  New  York,  2  Black,  «20  and 
nm  Ckm,  2  WaU.  200  [67  and  69  U.  S. 
bk.  17,  L.  ad.  451, 7981;  Bankty.  JUa^for,  7  Wait 
16  r74  U.  a  bk.  19,  ll  ed.  57]. 

To  goaid  against  any  misunderstanding  of 

e  and  effect  of  the  decision  in  Meuul- 

MbL   Impra]  Ohi^  Ju$Ue$  Marshall 

:  "Thfi  opinion  does  not  deprive  the 

of  anr  resources  which  they  originally 

Bed«    It  does  not  extend  to  a  tax  i^d  Inr 

tbe  real  fjfoperty  of  the  bank,  in  common  with 

tbe  ocher  teal  proper^  within  the  State,  nor  to 

a  tax  Imposed  on  the  interest  which  the  citizens 

of  Maryland  may  hold  in  this  institution,  in 

with  oiner  raoperty  of  the  same  de- 

tfarouriumt tne State.**  AndinOa&pm 

'^fJJJs.[9upra\^  spmking  of  contractors 

witb  Use  United  Stetes,  he  said:  "It  is  true  that 

Che  iiaupeitj  of  the  contractor  may  be  taxed,  as 

toperty  of  other  citizens;  and  so  mjiy  the 

eal  pio|ieitf  of  the  bank." 

Boa  the  only  tazea  thus  spoken  of  as  Tilid 

upon  property  not  owned  by  the 

Uated  States,  but  either  real  estate  owned  by 

tiank,  or  bank  stock  or  other  property 

id  br  indiriduali.  Throughout  the  discus- 

— ^-,  both  by  the  counsel  ana  by  the  court,  in 

McOmUoek  ▼.  Md,  state  taxes  upon  any  property 

of  tbe  United  States  had  been  treated  as  not 

diaciiiffidahable  in  principle  from  the  particular 

tax  wDoae  ralidity  was  in  controversy.    This 

wfil  be  dearty  shown  by  referring  to  a  few  pas- 

aB«a  of  the  arguments  and  tbe  opinion. 

Sot  only  dSa  each  of  the  counsd  for  the  State 
af  MaiylaDd,  Mr.  Hopkinson,  Mr.  Jones  and 
Mr.  Mtttin,  make  it  a  comer  stone  of  his  argu- 
■I  ia  sapport  of  the  validity  of  the  tax  on 
bank,  that  the  proper^^  of  the  United  States 
eb  was  not  exempt  nom  taxation  l^  the 
la  which  it  was  situated— 4  Wheat  848, 
),  S73  [17  U.  S.  bk.  4,  L.  ed.  586,  592,  598]. 
tbe  opposing  counsel  frankly  accepted 


Mr.  WehaCer,  Iw  opening  the  argument  against 
fbe  TaUdity  of  the  tax,  said:  ^'The  Qovem- 
Bft  of  the  United  States  has  itself  a  great 
interest  in  this  corporation.  Can  the 
this  property?  Under  the  Confed- 
wbeo  the  Kattonal  Gk^remment,  not 
_  tbe  power  of  direct  legislation,  could 
Bot  psotect  m  own  property  l^  its  own  laws, 
ll  was  exDfeasly  stipulated,  that  ^No  imposi- 
tfoos,  dones  or  restrictions  should  be  laid  by 
say  Stale  oa  the  property  of  the  United  States.' 
Is  II  ssippoeed  tbat  property  of  the  United 
9mm  Is  DOW  aobject  to  the  power  of  the  State 
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Governments  in  a  greater  degree  than  under 
the  Confederation?  If  this  power  of  taxation 
be  admitted,  what  is  to  be  its  limit?  The 
United  States  haye  and  must  hare  proper^ 
locally  existing  in  all  the  States;  and  may  the 
States  impose  on  this  proper^,  whether  real  or 
pmonaL  such  taxes  as  they  please?"    4  Wheat. 

Mr.  lancJuiey.  in  the  closing  argument  on 
the  same  side,  aud:  "There  is  no  express  pro- 
▼ision  in  the  Constitution  which  exempts  any 
of  the  national  institutions  or  property  from 
state  taxation.  It  is  only  by  implication  that 
the  army  and  nary  and  treasure  and  judicature 
of  the  Union  are  exempt  from  state  taxation. 
Tet  they  are  practically  exempt,  and  they  must 
be,  or  it  would  be  in  the  power  of  any  one  State 
to  destroy  their  use.  Whatever  the  United 
States  bare  a  right  to  do,  the  individual  States 
have  no  right  to  undo."  4  Wheat  890,  891 
[597].  ''ML  the  property  and  all  tbe  institu- 
tions of  the  United  States  are,  constructively, 
without  the  local,  territorial  jurisdiction  of  the 
individual  States  in  every  respect  and  for  every 
purpose,  including  that  of  taxation."  4  Wheat 
895  [598]. 

Chirf  JiuUee  Marahall,  in  delivering  judg> 
ment,  covered  the  whole  ground  by  saying: 
"If  the  States  may  tax  one  instrument  em- 
ployed by  tbe  govemmeot  in  the  execution  of 
its  powers,  they  may  tax  any  and  every  other 
insfinment  They  may  tax  the  mail;  they  may 
tax  the  mint;  they  may  tax  patent  rights;  they 
may  tax  the  papers  of  the  custom  house;  they 
may  tax  judicial  process;  they  may  tax  all  the 
means  employed  dv  the  government,  to  an  ex- 
cess which  would  aef  eat  all  tiie  ends  of  govern- 
ment. This  was  not  intended  by  the  Ameri- 
can people.  They  did  not  design  to  make  their 
government  dependent  on  the  States. 

"Qentiemen  say,  they  do  not  claim  the  right 
to  extend  state  taxation  to  these  objects.  They 
limit  their  pretensions  to  property.  But  on 
what  principle  is  this  distinction  made?  Thoee 
who  make  It  have  furnished  no  reason  for  it 
and  the  principle  for  which  they  contend 
denies  it"^  4  meat  482  [608]. 

So  in  Weitan  v.  City  OmneU  of  OharUiUm. 
the  exemption  of  the  public  lands,  while  owned 
by  the  United  States,  from  state  taxation  was 
assumed,  both  in  the  argument  of  counsel  that 
a  state  tax  on  stock  issued  by  the  United  States 
to  individuals  was  equally  valid  with  a  tax  on 
lands  after  they  had. been  sold  by  the  United 
States  to  private  persons;  and  in  the  answer 
made  by  Chitf  JutUce  AtarshaU:  "The  dis- 
tinction Is,  we  think,  apparent  When  lands 
are  sold,  no  connection  remains  between  the 
purchaser  and  the  government  The  lands 
purchased  become  a  part  of  the  mass  of  prop- 
erty in  the  country,  with  no  exemption  from 
common  burthens."  8  Pet  459,  4(»  [27  U.  S. 
bk.  7»  L.  ed.  485,  488]. 

The  United  States  do  not  and  cannot  hold 
property,  as  a  monarch  may,  for  private  or 
personal  purposes.  All  the  property  and  rev- 
enues of  the  United  States  must  be  held  and 
applied,  as  all  taxea,  duties,  hnposta  and  excises 
must  be  hdd  and  collected,  '*to  pay  the  debts 
and  provide  for  the  common  defense  and  gen- 
eral welfare  of  the  United  States."  Consttto- 
tion,  art  1,  g  8,  d.  1;  DM4m  y.  BrU  Cbaaly 
Oarnn.  16  Pet  485,  448  [41  U.  &bk.lO.L.ed. 
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IMS,  10071  Thepffadpd  nmon  wsaigaoA  in 
AidlaiuM  y.  AUtamdir.  4  How.  90  [45  U.  a 
bk.  U,  Lu  ed.  807]  for  boUm^  OmI  mooey  in 
the  bandf  of  a  puner,  doe  to  Kuncn  fa  tlie 
BSYT  for  wi^ei,  oould  not  be  attached  bj  tlidr 
crediloninaitala  coortwas:  **!!»  fundi  of 
the  gOTcmmeni  are  specifically  apirofviated  to 
eeftain  natiooal  objects;  and  tf  audi  apptopci- 
atioM  may  be  dircsted  and  deteted  or  state 
process  or  otherwise^  the  functions  of  the  gor- 
CRunent  may  be  sospended.'* 

The  mote  thorodig^  the  pfoceedtngs  by 
which  the  States  became  membeis  of  the  Union 
—either  by  Joining  in  establishing  the  FMend 
Coostitation,  or  by  admisBioo  under  sobseqoent 
Acts  of  Congreas  -are  eramined,  the  more 
strong  they  coufiim  the  same  view. 

In  the  Artides  of  Ooofederatioa  of  1778,  it 
had  been  expressly  stipulated  that  "No  impo- 
sition, duties  or  restriction  shall  be  laid  by  any 
State  on  the  property  of  the  United  States.^ 
And  hi  the  iraoes  whidi  the  Ordinance  of 
1787  for  the  gorernment  of  the  Northwest  Ter* 
rftory  dedared  should  "be  considered  as  ar- 
tides of  compact  between  the  original  States 
and  the  peofde  and  States  in  said  Tcarritory,  and 
forever  remain  onalterable,  unless  by  common 
consent,"  it  had  been  provided  that  "no  tax 
shall  be  imposed  on  lands  the  property  of  the 
United  StateB."  OonstitutiiMis  and  Charters,  8, 
482. 

The  Articles  of  C<mf ederation  ceased  to  ex- 
ist xspoa  the  adoption  of  the  Federal  Constitu- 
tion; and  the  Ordinance  of  1787,  like  all  Acts 
of  CoDcress  for  the  government  of  the  Terri- 
tories, had  no  force  in  any  State  after  its  admis- 
sion into  the  Union  unaer  that  Constitution. 
Permoli  ▼.  Ftni  Municipality  €f  New  OrUan$, 
8  How.  689.  610  [44  U.  S.  bk.  11,  L.  ed.  739]. 
Straderv.  Graham,  10  How.  82  [51  U.  a  bk. 
18,  L.  ed.  887]. 

The  Constitution,  creating  a  more  p^ect 
miion  and  increasing  the  powers  of  the  National 
Government,  expready  authorized  the  Congress 
of  the  United  States  ^to  lay  and  collect  taxes, 
duties,  imposts  and  excises,  to  pay  the  debts 
and  pro  viae  for  the  common  defense  and  gen- 
eral welfare  of  the  United  States;"  "to  exercise 
exdusive  l^;islation  over  all  places  purchased 
by  the  consent  of  the  Legislsiure  of  the  State 
[1601  ^  which  the  same  shall  be,  for  the  erection  of 
forts,  magazines,  arsenals,  dock  yards  and 
other  needful  boildines;"  and  to  "dispose  of 
and  make  needful  rules  and  regulations  re- 
specting the  territory  or  other  property  belong- 
ing to  &e  United  States,"  and  declared.  "Thu 
Constitution  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof  shall 
be  the  supreme  law  of  the  land;  and  the  judges 
in  every  State  shall  be  bound  there^,  any- 
thing in  the  constitution  or  laws  of  any  State  to 
the  contrary  notwithstanding."  No  further 
provision  was  necessary  to  secure  the  lands  or 
other  proper^  of  the  Uidted  States  from  tax- 
ation by  the  States. 

Nor  was  any  provision  on  this  subject  in- 
serted in  the  Acts  of  Congress  for  the  admis- 
sion into  the  Union  of  Vermont  in  1791;  of 
Kentucky,  formed  out  of  part  of  Yirffinia,  in 
the  same  Vear;  of  Tennessee,  formea  out  of 
part  of  ^forth  Carolina,  in  1796;  of  Maine, 
formed  out  of  part  of  Massachusetts,  in  1820;  of 
Texas,  previously  a  foreign  and  independent 
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repoblic  in  1845;  or  of  West  Yirsinia,  fornied 
out  of  part  of  Virginia,  in  1882.  Constittitions 
and  Charters,  1875,  848. 1676,  810, 17G4,  1992. 

The  first  State  fcmned  out  of  territory  not 
within  the  Jurisdictioa  oi  an  existing  State  was 
CHiio,  admiued  into  the  Union  in  1802,  under 
an  Act  ci  Congress  (t>ntaiiiing  three  proposi- 
tions, offered  fcy  Coneress  for  her  acceptance 
or  rejectioo,  and  whidi  were  accepted  by  the 
State,  namdy:  that  one  section  of  land  should 
be  granted  to  each  township  for  the  use  of 
scnoob;  that  certain  salt  springs  should  be 
granted  to  the  State;  and  that  one  twentieth 
part  of  the  net  proceeds  of  lands  lyins  within 
the  Stateand  sold  by  Omgress  after  June  80, 
1802,  should  be  appfied  to  ue  laying  out  of  pub- 
lic roads;  "Provided  alwajfe.  That  the  three 
foregoing  propositions  herein  offered  are  on  the 
conditions  that  the  convention  of  the  saM  State 
shall  provide,  by  an  ordinance  irrevocable  with- 
out ttie  consent  of  the  United  States,  that  every 
and  each  tract  of  land  sold  by  Congress  from 
and  after  the  80th  day  (A  June  next  shaU  be 
and  remain  exempt  from  anv  tax  laid  by  wder 
or  under  anthori^  of  the  state,  whether  for 
State,  county,  township  or  any  other  purpose 
whatever,  for  the  term  of  five  years  from  uid 
after  the  day  of  sale. "  Constitutions  and  Char- 
ters, 1454. 1455. 

The  Acts  for  the  admission  of  Indiana  in 
1816,  and  Illinois  in  1818,  contained  similar 
provisions  to  those  in  the  Act  for  the  admission 
of  Ohio.    Constitutions  and  Charters,  499, 438. 

Neither  of  these  three  Acts  contained  any 
stipulation  for  the  exemption  of  the  lands  of 
the  United  States  from  state  taxation;  but  each, 
assuming  that  exemption  as  undoubted,  and 
requiring  no  affirmance,  so  long  as  the  United 
States  owned  the  lands,  only  provided  for  ita 
continuance  for  five  years  after  the  United 
States  should  have  sold  them,  and  thereby 
ceased  to  have  any  interest  In  them. 

The  statement  of  Mr,  JtuHce  McLean,  in  a 
case  in  the  circuit  court  concerning  land  in 
Illinois:  "In  the  admission  of  new  States  into 
the  Union,  compacts  were  entered  into  with  the 
Federal  Qovemment,  that  they  would  not  tax 
the  lands  of  the  United  States,"  was  therefore 
as  applied  to  the  case  before  him,  an  inadver- 
tence which  impairs  the  weight  of  his  dtctunt, 
based  upon  it,  that  "this  implies  that  the  States 
had  power  to  tax  such  land,  if  unrestrained  bv 
compact."  U.6.Y.RRBridffe0e.iiilcLeMji, 
517,  581-688. 

The  question  in  irjue  ir.  that  case  was  noi  of 
the  State's  ri^t  of  taxation,  but  of  ita  right  of 
eminent  domain  for  the  construction  of  roads 
and  bridges.  The  decision  of  the  learned  jus- 
tice in  favor  of  the  validity  of  the  exerdae  of 
that  right  by  a  State  over  lands  of  the  United 
States,  without  the  consent  of  the  United  Statea, 
manifested  either  by  an  express  Act  of  Con- 
gress, or  bv  the  assent  of  a  d^MOtment  or  ofll- 
cer  vested  by  law  with  the  power  of  dispoatn^ 
of  lands  of  the  United  States,  sppean  to  have 
been  based  upon  the  theory  that  the  United 
States  can  hold  land  as  a  private  proprietor, 
for  other  than  public  objects,  and  upon  a  pr»- 
sumpdon  of  the  acquiesoenoe  of  Oongreas  ia 
the  dtate's  exerdse  ox  the  power  as  twining  to 
increase  the  value  of  the  lands;  and  it  uida 
some  support  in  dicta  of  Mr.  Juttiee  Woodbaix» 
in  a  case  in  which,  however,  the  exerdse  of  t£m 
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porw«r  by  the  State  was  adjndged  ta  be  unlaw- 
ful.     XL  8,  ▼.  Chicago,  7  How.  185.  194,  195 
[48   U.  8.  bk.  12,  L.  ed.  661,  664,  665].    But 
It  can  hardly  be  reconciled  with  the  views  ex- 
n^^        prcfssod  by  Congress,  in  Acts  concerning  par- 
»w  1       tictilar  railroads,  too  numerous  to  be  cited,  as 
well  as  in  general  legislation.    Acts  of  August 
4.   1853,  (£ap.  80,  and  March  8,  1855,  chap. 
SOO,  10  8Ut  at  L.  28, 683;  July  26, 1866,  chap. 
MS.  §  8. 14  Stat  at  L.  258;   R.  8.  §  1^77. 
Wben  that  question  shall  be  brought  into  judg- 
ment here,  it  will  require  and  win  receive  the 
careful  consideration  of  the  court. 

Upon  the  question  of  taxation  of  lands  of  the 
United  States  by  the  State  of  Illinois,  two  well 
considered  opinions  of  the  Supreme  Court  of 
that  State  are  worthy  of  reference  in  this  con- 
nection«  In  one  of  them  it  was  held  that  a  lot 
of  land  in  Chicago,  owned  by  the  United  States, 
used  by  them  for  a  custom  house,  poetoffice  and 
oaart  house,  and  which  the  Legislature  of  the 
State  had  consented  might  be  so  used,  and  had 
ceded  Jurisdiction  over,  was  not  liable  to  as- 
hy the  municipal  authorities,  under  a 


statute  of  Uie  State,  for  the  amount  of  the  bene- 
fit to  the  land  from  the  laying  out  of  a  high- 
way; and  the  court  said:  "Kor  under  our  sys- 
tem of  government  can  the  States  tax  the  Gen- 
eral Government,  its  agents  or  proper^;  nor 
can  the  General  Government  tax  tne  btates, 
their  agents  or  property."  "A  municipal  cor- 
pora Hon  has  no  power  to  assess  or  exact  froln 
the  Slate  or  the  General  Government  any  sum 
for  benefits  conferred.  The  power  to  levy  taxes 
or  impose  assessments  for  benefits  can  only  be 
exeroaed  on  the  governed,  and  not  on  the  gov- 
erning power,  whether  state  or  federal."  Fc^ 
§an  T.  CMeago,  84  HI.  227,  288,  284.  In  the 
other  caae,  it  was  directly  adjudged  that  from 
the  very  nature  of  the  relation  between  the  Fed- 
eral and  State  €k>vemments,  and  without  re- 
nrd  to  any  supposed  compact  contained  in  the 
Ofdinance  of  17o7,  or  in  any  Act  of  Congress, 
DO  property  lawfully  vested  m  the  United  States 
rovUd  be  taxed  by  the  State;  and  that  therefore 
land  sold,  purchased  and  held  by  the  United 
States  for  nonpayment  of  direct  taxes  was  ex- 
empt from  State  taxation.  BeopU  v.  17.  /SL  98 
D].  30. 

In  Louisiana,  the  first  territory  acquired  by 
the  United  States  from  a  foreign  country,  the 
Act  of  March  26,  1804,  establishing  a  Territo- 
rial Government  over  it  by  the  name  of  the  Ter- 
ritory of  Orleans,  provided  that  the  legislative 
power  should  be  vested  in  the  Gk>vemor  and 
legislative  councfl,  and  "shall  extend  to  aU  the 
'^^^  rightful  subjects  of  legislation ;  but  no  law  shall 
be  valid  which  is  inconsistent  with  Uie  Consti- 
tntioo  and  laws  of  the  United  States;"  and 
that  "the  Governor  or  legislative  council  shaU 
have  DO  power  over  the  primary  disposal  of  the 
•oa.  nor  to  tax  the  lands  of  the  United  States." 
CcAstitotions  and  Charters,  691. 

On  April  28,  1806,  John  Breckenbridje.  of 
Kentncfcy,  Attomev-General  of  the  United 
Nates,  gave  to  Mr.  Madison,  Secretary  of  State, 
a  brief  and  comprehensive  opinion,  not  based 
opoo  the  restrictions  imposed  hy  the  Tenito- 
rial  Act  CO  the  legislative  council,  or  upon  any 
eoiMftderatioiia  peculiar  to  Louisiana,  but  upon 
gcDcra]  pfindi^es  applicable  to  all  the  States 
nd  Terntoriet  alike,  and  therefore,  and  as  the 
varficit  legal  opinion  upon  the  question,  worthy 
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of  being  quoted  in  full.  It  Is  in  these  words: 
"I  am  of  opinion  that  there  rests  no  power  in 
the  city  council,  or  in  any  department  of  the 
€k>vemment  of  Orleans,  to  tax  the  proper^^  of 
the  United  States  within  that  Territory.  I  be- 
lieve the  exercise  of  such  power  has  never  been 
before  attempted  in  any  part  of  the  United 
States;  and  I  think  the  General  (Government 
ought  not  to  admit  the  principle.  Laying  the 
tax  will  be  harmless,  for  I  see  no  means  by 
which  the  payment  of  it  can  be  enforced."  1 
Ops.  of  Attys-Gen.  167. 

aj  the  conditions  of  the  Acts  of  1811  and 
1812,  under  which  the  State  of  Louisiana  was 
admitted  into  the  Union,  "the  people  inhabit- 
ing the  said  Territory  do  agree  and  declare  that 
they  forever  disclaim  all  right  or  title  to  the 
waste  or  unappropriated  lands  lyins^  within  the 
said  Territory,  and  that  the  same  shall  be  and 
remain  at  Uie  sole  and  entire  disposition  of  the 
United  States;  and  moreover  that  each  and 
every  tract  of  land  sold  by  Congress  shall  be 
and  remain  exempt  from  anj  tax  laid  bv  the 
order  or  under  the  authonty  of  the  State, 
whether  for  state,  coimty,  township,  parish,  or 
any  other  purpose  whatever,  for  the  term  of 
five  years  from  and  after  the  respective  davs  of 
the  odes  thereof."  "and  that  no  taxep  «!»**'  1« 
imposed  on  lands  the  property  of  the  Visited 
States."  Constitutions  and  Charters,  699, 700, 
710. 

Uoon  the  admission  of  every  other  State  into 
the  tJnion,  the  exemption  of  the  lands  of  the 
United  States  from  taxation  by  the  State  has 
been  declared  (sometimes  in  the  form  of  a  con- 
dition imposed  by  Congress,  and  sometimes  in 
the  form  of  a  proviso  to  a  proposition  to  grant 
the  State  certain  lands  or  money,  offered  for 
its  acceptance  or  rejection)  in  phrases  somewhat 
varying,  but  substantially  similar  to  one  an- 
other. 

In  the  Acts  for  the  admission  of  Mississippi 
in  1817,  Alabama  in  1819,  Missouri  in  1820,  ^ 
kansas  in  1886,  Michigan  in  1887,  Iowa  in  1845 
and  1846,  Wisconsin  in  1847,  Minnesota  in  1857, 
and  Ore«>n  in  1859,  the  words  are  "No  tax 
shall  be  imposed  on  lands  the  proper^  of  the 
United  States."  or  words  of  exactly  the  same 
meaning.  Constitutions  and  Charters,  1058.81 , 
1108, 118,  995,  585,  552,  2027,  1028,  1X08.  In 
the  Acts  of  1864  for  the  admission  of  Nevada, 
of  1864  and  1867  for  the  admission  of  Nebraska, 
and*  of  1875  for  the  admission  of  Colorado,  the 
expression  is  somewhat  fuller:  '*No  tax  shall 
be  imposed  by  the  State  on  lands  or  property 
therein,  belonging  to,  or  which  may  her^ter 
be  purchased  by,  the  United  States.''^  lb.  1246, 
1202, 1218,  218. 

Florida  was  admitted  in  1846,  upon  the  ex- 
press condition  that  it  should  never  interfere 
with  the  primary  disposal  of  the  public  lands 
lyinff  within  it,  "nor  levy  any  tax  on  the  same 
whim  remaining  the  property  of  the  United 
States;"  and  Csl&omia  in  1850,  "upon  the  ex- 
press condition  that  the  people  of  said  State, 
through  their  Lerislature  or  otherwise,  shall 
nevermterfere  wiUi  the  primary  disposal  of  the 

Eiblic  lands  within  its  limits,  and  shall  pass  no 
w  and  do  no  act  whereby  the  title  of  the 
United  States  to,  and  right  to  dispose  of,  the 
same  shall  be  impaired  or  questioned;  and  that 
they  shaU  never  lay  any  tax  or  assessment  of 
any  description  whatsoever  upon  the  public  do> 
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main  <rf  the  United  Statfli.''    Constitationsand 
Charten,882,  206. 

In  the  debate  in  the  Senate  in  June,  1850,  on 
the  Act  for  the  admiasion  of  California,  a  mo- 
tion to  amend  the  Act  by  leqoiring  Calif omia 
before  its  admission  to  pass  in  convention  an 
ordinance  providing,  among  other  things,  "that 
she  relinqoishes  alftitle  or  daim  to  tax,  dispose 
of,  or  in  any  way  to  interfere  with  the  primary 
[165]  disposal  by  the  United  States  of  the  public  do- 
main within  her  limits,"  was  oppoeed  by  Mr. 
Dou£^  and  Mr.  Webster  as  unnecessary,  and 
was  defeated  bra  vote  of  86  to  19.  In  the 
course  of  the  debate,  Mr.  Douglas,  after  show- 
faig  that  the  United  States  acquired  title  to  the 
public  lands,  not  by  virtue  of  their  sovereignty, 
oat  by  deeds  of  cession  from  the  old  States,  or 

5r  treaty  of  cession  from  France,  Spain  or 
exico,  and  referring  to  the  provision  of  the 
Constitution  anthorianff  Congress  "to  dispose 
of  and  make  all  needful  rules  and  regulations 
concerning  the  territory  or  other  prepay  of  the 
United  States,"  said:  "This  providon  author- 
izes the  United  States  to  be  and  become  a  land 
owner,  and  prescribes  the  mode  in  which  the 
lands  may  be  disposed  of  and  the  title  conveyed 
to  the  purchaser.  Conmss  is  to  make  the  need- 
fid  rules  and  regulations  upon  this  subject. 
The  title  of  the  United  States  can  be  devested 
by  no  other  power,  by  no  (Aher  means,  in  no 
other  mode,  than  that  which  Congress  shall 
sanction  and  prescribe.  It  ccnnot  be  done  by 
the  action  of  the  people  or  L^^lature  of  a  Ter- 
ritory or  State."  Aiid  he  supported  this  con- 
clusion by  a  review  of  all  the  Acts  of  Conn-ess 
under  wmch  States  had  theretofore  been  admit- 
led.  Mr.  Webster  said  that  those  precedents 
demonstrated  that  "  The  general  idea  has  been, 
in  the  creation  of  a  State,  that  its  admission  as 
a  State  has  no  effect  at  aU  on  the  property  of 
the  United  States  lying  within  its  limits; "  and 
that  it  was  settled  ^  the  judgment  of  this  court 
in  Fioaard  v.  ffaaan,  8  How.  212,  224  [44  U.  S. 
bk.  11,  L.  ed.  666,  671],  "  that  the  authority  of 
the  United  States  does  so  far  extend  as,  by  force 
of  itself,  proprio  vigore,  to  exempt  the  public 
lands  from  taxation,  when  new  States  are  cre- 
ated in  the  Territory  in  which  the  lands  lie." 
Congressional  Globe,  81st  Cong.  1st  session. 
Vol  21,  p.  1814;  Vol  22,  pp.  Ste.  et  mo.  960, 
986,  1004;  6  Webster's  Works,  896,  896,  406. 

The  Supreme  Court  of  the  State  of  Califor- 
nia appears  at  one  period  to  have  assumed  that 
the  exemption  of  the  lands  of  the  United  States 
^m  taxation  depended  upon  the  terms  of  the 
Act  oi  Congress  admitting  the  State  into  the 
Union,  or  upon  the  statutes  of  the  State. 
People  v.  Morridon,  22  Cal.  78;  People  v. 
Shearer,  80  Cal  646.  But  ii.  later  cases  it  has 
taken  broader  ground,  and  has  defined  the 
[1661  meaning  of  "  taxation  "  as  "  a  charge  levied  by 
the  sovereign  power  upon  the  property  of  its 
subject.  It  is  not  a  charge  upon  its  own  prop- 
erty, nor  upon  property  over  which  it  has  no 
dominion.  This  excludes  the  property  of  the 
State,  whether  lands,  revenues  or  other  prop- 
erty, and  the  property  of  the  United  States." 
PiopU  y.  McOreery,  84  CaL  482, 466;  People  v. 
AuiHn,  46  Cal  620. 

The  recital  in  the  ordinande  prefixed  to  the 
Constitution  of  Kansas,  that  the  State  would 
possess  the  right  to  tax  the  lands  owned  by  the 
United  States  within  its  limits,  and  the  condi- 
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tional  reUnrndshment  of  that  iteht,  were  not 
assented  to  ov  Congress;  and  ^msas  was  ad- 
mitted into  the  Union  in  1861,  only  upon  the 
passage  bv  its  Legislature  of  another  oroinance, 
irrevocable  without  the  ccmsent  of  Conmsss, 
accepting  certain  propositions,  in  which  it  was 
provided  that  the  State  should  never  interfere 
with  the  primaiy  (llq)osalof  the  soil  within  the 
same  by  the  United  States,  and  should  never  tax 
the  hmds  of  the  United  States,  ConstitutioDs 
and  Charters,  618;  Act  of  Congress  of  January 
29, 1861,  chap.  20.  %  8, 12  Stat.  atL.  127;  Joint 
Resolution  of  L^B^isiature  of  Kansas  of  January 
20,  1862,  Compiled  Laws  of  Kansas  1862,  p.  8^ 
In  1866  the  Supreme  Court  of  the  State,  dis- 
cussing and  upholding  the  validity  of  a  state  tax 
upon  Indian  hmds,  said:  "  If  the  title  to  the 
lands  be  in  the  United  States,  they  are  not  tax- 
able. Not  only  are  the  lands  of  the  Genend 
Government  exempted  from  taxation  by  ex- 
press stipulation  on  the  part  of  the  State,  bat 
without  such  agreement  they  would  not  be  lia- 
ble to  be  taxed.  The  irrevocable  ordinance  of 
the  Legislature  is  merely  the  expression  of  what 
the  law  would  have  been  without  it"  Bl^e 
Jacket  y.  Johneon  Oounty  Comre.  8  Kan.  299, 
848,  reversed  by  this  court  in  6  Wall  787  [72  U. 
S.  bk.  18,  L.  ed.  667],  onlv  because  even  the 
Indian  lands  were  exempt  m>m  taxation.  See 
also  PttrkerY.  Wineor,  6  Kansas,  862,  867,  872. 
The  statutes  of  the  State  of  Kansas,  ever  since 
its  admission  into  the  Union,  have  enumerated, 
among  the  property  exempt  from  taxation,  all 
property,  real  and  personal,  of  the  United 
States.  Compiled  Laws  1862,  chap.  196,  §  3; 
Gen.  Stat.  18^,  chap.  107.  §  8;  Stat  1876,  chap. 
84,  §8. 

The  taxation  by  the  State  of  Kansas,  the  va> 
lidity  of  which  was  upheld  by  the  decision  of 
the  ISupreme  Court  of  that  State  in  Fort  Leav- 
enteorth  R,  B,  Co.  v.  Lowe,  27  Kan.  749. 
aflOirmed  by  this  court,  626  [ante,  264],  was  not 
upon  property  of  the  United  States,  but  upon 
property  of  a  railroad  corporation  in  lands  sit- 
uated within  the  boundaries  of  the  Fort  Leav- 
enworth Militaiy  Reservation,  yet  not  in  that 
Sart  of  the  lands  occupied  or  used  by  the  United 
tates  for  a  fort  or  military  post.  The  civil  and 
criminal  jurisdiction  over  the  Reservation  had 
pissed  to  the  State  upon  its  admission  into  the 
Union;  and  the  cession  of  exclusive  jurisdictioD 
bv  the  subsequent  Statute  of  Ejmsas  of  1875. 
cnap.  66,  which,  because  it  conferred  a  benefit, 
was  presumed  to  have  been  accepted  bv  the 
Unlt^  States,  express] v  saved  **  to  said  ^tale 
the  rij^ht  to  tax  railroaa,  bridge  and  other  cor- 
porations, their  franchises  and  property,  oo 
said  Reservation." 

It  cannot  be  doubted  that  the  provisiooa 
which  speak  of  the  exemption  of  property  of 
the  IJnited  States  from  taxation,  in  the  vanous 
Acts  of  Congress  admitting  States  into  the 
Union,  are  equivalent  to  each  other;  and  that^ 
like  the  other  provision,  which  often  accompei- 
nies  them  (that  the  State  "  shall  not  interfere 
with  the  primary  disposal  of  the  soil  by  the 
United  States  "),  they  are  but  dedaratory.  ainl 
confer  no  new  right  or  power  upon  the  UnitecJ 
St&tfis. 

In  Gibion  v.  Cliouteau,  18  Wall.  92,  99  [80  U. 
S.  bk.  20,  L.  ed.  684,  686],  Mr.  Juetke  F^d. 
delivering  the  judgment  of  this  court,  said: 
"  With  respect  to  the  public  domain,  the  Cob> 
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■cttntioD  T«8li  in  Cougnn  the  power  of  dispod- 
tkm  and  of  making  all  needful  roles  and  reg- 
ulations. That  power  is  subject  to  no  limita- 
tloos.  Congress  has  the  absolute  right  to  pre- 
scribe the  times,  the  conditions  and  the  mode  of 
transferring  this  property  or  any  part  of  it,  and 
to  designate  the  persons  to  whom  the  transfer 
■ball  be  made.  No  state  Legislature  can  inter- 
fere with  this  right  or  embarrass  its  exercise: 
and  to  prevent  tl^  possibility  of  any  attempted 
interference  with  it,  a  provision  has  been 
usuxUly  inserted  in  the  compacts  by  which  new 
8cates  Lave  been  admitted  into  the  Union,  that 
■uch  interference  with  the  primary  disposal  of 
the  mA  ad  the  United  States  shall  never  be 


Upon  the  admission  of  a  State  into  the  Un- 
the  state  doubtless  acquires  general  Juris- 
^rt^^y",  dvil  and  criminal,  for  the  preservation 
of  pub&c  order  and  the  protection  of  persons 
and  prcmrty  throughout  its  limits,  except 
where  it  nas  ceded  exclusive  lurisdiction  to  the 
United  States.  The  rij^ts  of  local  sovereignty, 
including  the  title  in  lands  held  in  trust  for 
Bumidpal  uses,  and  in  the  shores  of  navigable 
waten  below  hi^  water  mark,  vest  in  the  State, 
and  not  in  the  United  States.  Ifew  Orleam  v. 
Cr.  A  10  Ptot  6^2,  7m85  U.  8.  bk.  9,  L.  ed, 
ffTS,  0021;  PbOard  v.  Hagan,  8  How.  212  [44  U. 
&  bk.  11,  L.  ed.  660];  OoodUOe  v.  KMe,  9 
How.  471  m  U.  S.  bk.  18,  L.  ed.  220];  Doe  v. 
B9eb4, 13  How.  26  [64  U.  S.  bk.  14,  L.  ed.  86]; 
Bim^n^  T.  Keokuk,  94  U.  S.  824  [Bk.  24,  L.  el 
SM«  But  public  and  imoccupied  lands,  to 
whldi  the  United  States  have,  acquired  title, 
citlicr  try  deeds  of  cession  from  other  States  or 
hf  iTCAty  with  a  foreign  coimtir.  Congress,  un- 
der the  power  conferred  upon  it  by  the  Consti- 
totioo.  "  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or 
otlier  property  of  the  United  States,"  has  the 
exdoBve  right  to  control  and  dispose  of,  as  it 
baa  with  regard  to  other  property  of  the  United 
Scales;  and  no  State  can  interfere  with  this 
rigbi.  or  embarrass  its  exercise.  U,  8,  v.  Orch 
CM.  14  F^  620  [89  U.  S.  bk.  10,  L.  ed.  6781; 
BMard  t.  Hagan  \9upra\:  Irvine  y.  Ifarehau, 
90  How.  668,  6(»r61  U.  S.  bk.  16.  L.  ed.  994, 
WT];  Oibmn  v.  Chmteau,  above  cited. 

In  MtGoony.  8eale$,  9  WaU.  28, 27 [76 U.  S. 
bk.  Id,  Lu  ed.  646,6461,  part  of  the  public  lands 
In  Wisconsin  being  claimed  under  a  sale  for 
■lata  taxes,  this  court,  speaking  by  Mr,  JueHce 
Xnier.  said:  "  The  answer  to  this  is,  that  the 
ras  then  owned  by  the  United  States,  and 
not  subject  to  state  taxation."  No  refer- 
was  made  to  any  Act  of  Congress,  or  com- 
pact with  the  State;  but  the  fact  that  the  land 
waa  then  owned  by  the  United  States  was  given 
aa  the  only  and  conclusive  reason  why  it  could 
aoc  be  taxed  by  the  State.  So  in  TuekerY.  Fffr- 
fvrm.  22\iralL  627,762  [^U.S.bk.22,L.ed.806, 
8151.  in  which  it  was  decided  that  public  lands 
in  Michigan,  granted  by  Act  of  Confess  to  the 
Slate,  to  be  hekl  by  the  State  to  aid  in  the  con- 
amsctkm  of  a  railroad,  could  not  be  taxed  by 
State,  Mr.  JutUee  Swavne,  delivering  Judg- 
aaid:  "Upon  seneral  principles,  she  could 
X  the  laoos  while  the  tide  remained  in  the 
failed  States,  nor  while  she  held  them  as  the 
arnsiee  of  the  United  Sutes,  which,  in  the  view 
of  the  law,  was  the  same  thing." 

The  caasi  in  which  it  has  been  held  that  pub- 

117  U.  & 


lie  lands,  granted  by  the  United  States  to  a  rail- 
road company,  continue  to  be  exempt  from 
State  taxation  so  long  as  the  costs  of  survey 
have  not  been  paid  and  patents  have  not  been  is- 
sued, stand  upon  equally  broad  ground.  Kcmeoi 
Pae.  R  Oo.  v.  Preioott,  16  Wall.  608, 608  [88  U. 
S.  bk.  21,  L.  ed.  878, 874];  Uni^PUc  E.  Oo.  y. 
MeShane.^WtJL  444,  462  [89  U.  S.  bk.  22,L. 
ed.  747, 161};2rorthernPbte,jk.  R  Oo.  v.  TraiU 
6b.  [an<i0, 4771.  And  the  reason  w&y,  after  lands 
have  be^  duly  entered  at  the  land-office,  and 
everything  has  been  done  to  entitle  the  party  to 
a  patent,  they  have  by  long  usage,  contoned 
by  the  decisions  of  this  court,  been  considered, 
before  the  patent  is  actually  taken  out,  as  sub- 
ject to  state  taxation,  is  that  the  United  States 
have  nothing  but  the  naked  le^  title,  and  the 
lands  are  in  truth  no  longer  public  property, 
but  have  become  private  property.  tknroU  v. 
8afor(L9  How.  m  [44  U.  6.  tik.  11,  L.  ed. 
6711:  Withertpoon  y.  Duncan,  4  WaU.  210  [71 
U.  B.  bk.  18,  iZ  ed.  889];  D^ebaek  y.  Hdwko 
[ante,  428]. 

Even  in  the  courts  of  the  several  States,  the 
decided  and  increasinjB^  preponderance  of  au- 
thority is  in  favor  of  the  absolute  exBmptk)nof 
all  property  of  the  United  States  from  state  tax- 
ation. 

The  only  instances  that  have  been  brought  to 
our  notice,  in  which  a  state  court  has  counte- 
nanced the  right  of  a  State  to  tax  any  property 
of  the  United  States,  are  the  judgment  now  un- 
der review;  some  remarks  in  LottitviUe  v.  Oonh 
moMoealth,  1  Duvall,  296.  in  which  the  only 
matter  in  issue  was  a  tax  laid  by  the  State  of 
Kentucky  on  property  of  one  of^its  own  muni- 
cipal corporations;  a  dictum  ia People  y.  Shear- 
er, 80  Gal.  646,  668,  and  two  oases  hi  the  Su- 
preme Ck>urt  of  Pennsylvania,  not  found  in  the 
rqrolar  series  of  its  reports,  but  only  hi  law  peri- 
ooicals,  and  in  a  reprint  of  one  (xt  them  In  a 
collection  of  niei  priue  and  other  cases.  Oom' 
tnonwealih  y.  Toumi,  1  Ebll's  Journal  of  Juris- 
prudence, 47;  8.  0.  Brightly,  802;  Boaeh  y. 
PhOaddphia  Oo.  2  Am.  Law  Journal  (N.  0.) 

AJA 

In  Oommonwealth  v.  Toung.  decided  in  1818, 
a  person  employed  by  the  President  of  the  Unit- 
ed States,  with  the  authority  of  Congress,  to 
sell  by  public  auction  land  inPittsburgh,  owned 
by  the  United  States,  was  indicted  and  fined 
for  so  selling  it,  because  he  had  not  been  li- 
censed as  an  auctioneer  under  the  statutes  of  the 
State .  It  was  found  by  special  verdict  that  the 
title  to  the  land  under  the  late  proprietary  of 
Pennsylvania  was  vested  in  fee  simple  in  the 
United  States;  that  the  United  States  had 
erected  a  fort  thereon,  which  had  been  used  as 
a  barrack,  military  depot  and  place  of  defense, 
but  had  been  disused  as  such  a  short  time  be- 
fore the  sale;  and  that  the  State  had  never 
ceded  its  jurisidiction  over  it  to  the  Federal  Goy- 
emment  By  the  Act  of  Congress  of  August 
2, 1818,  chap.  48,  the  President  had  been  au- 
thorized to  cause  this  land  to  be  sold,  and  the 
proceeds  of  the  sale  were  "appropriated,  under 
the  direction  of  the  President,  to  the  erection 
of  arseoals,  armories  and  laboratories."  8  Stat 
at  L.  76.  The  ground  of  the  decision,  as  as- 
signed by  the  court,  was  that  the  United  States 
held  this  lot  as  an  individual,  and  therefore 
"the  lot  was  subject  to  taxation  for  state  pur- 
poses, to  the  laws  directing  the  mode  of  aliena- 

8S1 
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tloD.  anA,  b)  abort,  erer^  other  state  i^nktkai 
that  ooald  operale  «■  tbe  ptnPCTty  of  an  iudi- 
TidaaL'  IHall,  Joanalof  JiiTispradaica,50; 
Brighll7,  806.  Of  that  dectson  it  is  peibaps 
CDtragh  to  «j  tbat,  ereo  if  tbe  manna  of  trana- 
feninK  tbe  pnpertr  mi^t  lawfaUy  be  regv 


Texas,  Florida.  WeatTirgbda,  Califimiia,  Ore 
con  and  Nerada.  all  proper^  of  the  Uniled 
Stuet  ts  expreaalr  exempted  m>m  taxation.  In 
Rbode  latend.  New  York,  Dlintds  and  Hia- 


foUow  that  the  Stai«  might  take  i 
tbe  dednoo  was  made  bef  oie  the  jndcment  of 
this  oowrt  in  MeOtUeek  t.  JTdL,  aod  l£e  nitaBe- 
qoent  jndfrnent  (tf  tbe  Supreme  Court  of  EVnn- 
■rlnuia  in  Onm  T.  XkUiiu,  7  Watts.  S13. 


I  to  I 

Lie  Ft 


/  the  United  dtaiea.  wa«  IB- 
hMCOoit.  OaUi»t  T.  BrU  Co. 
9L  435  [41U.  S.  t*.  10.  L.ed.lQ23]. 
m  iaaa»  t.  PkiladelJMa  Of.  abore  died,  a 
tax  OD  the  United  States  mint  wa>  heU  valid; 
bat  DO  <^iinioa  is  imorted. 

On  the  otba  hand,  the  ntr.tmmtj  exonptiOB 
of  all  tbe  ^nipatr  ot  tbe  United  States  man 
•tale taxaum has  been  lecogniaad brtbehi^ 
est  ooons  of  Dlinoia,  CaUfonia  and^ ~ 


I  U.  Td.  Q>.  T.  BieAmtimd.  X  GratL  1,  30; 
AndrrKtY.  Anditor,  3»  OcaO.  115.  124;  Wat 
Bart/oni  r.  Water  OnranL  44  Ooon.  360.  968; 
Obbw*,  R.  I.d  Ar.  B.  B.  G>.r.  AmrMOrf, 
n  Iow».  451,  4U;  Witimuin  Cent  S.B.Q>.v. 
T^m-  Omntf.  S3  Wia.  37.  51,  53. 

Tbe  Lerisl^nres  of  moat  of  the  Btates  hare 
affirmed  tbe  same  principle,  bj  inanting  in 
dieir  Miaal  lai  Acts  an  exemption  of  prop- 
aty  bekmginx  to  the  United  Statn.  Such  a 
prorisioa,  as  has  been  well  obwrted brllie  Sn- 
ptenw  Ccnrt  of  Connectknt  in  WttI  Bar^erd 
T.  WaUrOamn.  aborecited,  is  not  ihefoonda- 
tioa  of  tbe  eiemplion,  bat  is  inserted  ooIt  from 
abandant  cantion.  and  because  the  asaeasment 
of  taxes  is  lo  be  made  bj  local  odkersifciUfd 
in  the  Tatttalioa  of  property,  but  presnmabW 
nnleamed  In  legal  distinctiona.     44  Conn.  36& 

An  examinatioa  of  tbe  existing  statutes  of 
t>M  sereial  States  (died  in  the  mirgin*)  shows 
Ibis  Raah:  in  at  least  twent^-sz  States,  name- 
W:  HamaichiKelta,  Dannecticui.  New  Jersej'. 
Delawan,   MuTland,  South   Cirolina.   Vei^ 


/\^t^^w.^^>»      yiawrijyi      Loujiiana.       ArfcungM, 


T  the  Constitution  of  tbe  United 
Sutea.'  In  Geon^  the  phnae  b  "aD  publie 
property;"  and  in  Tomcawo.  "all  proper^  be 
longinx  to  the  United  Statea,  used  exchuiTely 
for  pohtic  pmpoaes."  In  New  Hampeliire, 
Nortb  Carobna  and  Kentucky,  the  exemptioD 
is  of  certain  public  bofldings  and  Uie  Una*  on 
whidi  they  stand.     In  three  Stateaonly,  name- 

I  ly:  PemuylTania.  Tiiginia  and  Colorado,  ie  qo 
ezmmtion  of  property  of  tbe  United  States  ex- 

'  press^  dedued.    But  H  may  be  remembered 

I  that  tbe  Act  of  CongretB  for  the  admisioD  of 
Colcndo  piorided  fit  tbe  most  sweeping  tetmi 
that  the  £ttale  should  impoae  no  tax  on  lands 

\ot  propraty  then  bdonslDg  to,  or  thereafter 
pnraiased  by,  the  United  States.    OonstltntiDai 

I  and  Chaitera,  12U.  And  no  state  court  has 
mofe  atroagly  stated  the  absolute  eiempiion  of 
IiTopeity  of  tbe  United  States  from  state  taxa- 
tion than  the  Court  of  Appeals  of  Virginia  hat 
in  a  lecml  case  saying,  '"It  is  very  clear  that 
ttie  States  are  proliibited  from  taxing  either 
the  proper^  of  tbe  federal  government  or  the 
instrumentalities  by  whicn  its  powen  are 
earned  into  execution.  This  doctrine  ia  well 
settled."  WtiUr»  U.  7U.  Ch.  r.  SiOmunid, 
above  died. 

Genenl  tax  Acts  of  a  State  ore  never,  witb- 
oot  the  dearat  words,  held  to  indude  its  own 
pnqtertT  or  that  of  its  monidpal  corpoistiona, 
aHbougn  not  in  tenna  exempted  from  taxatka. 
BtKUtg  T.  (WMra,  8  Ohio.  180,  167;  Piptr  v. 
Sinffir,  4  Serp.  A  R.  354;  Direebn  t^lke  Fier 
V.  Aakwl  iMrsEAm,  42  Pa.  21;  Fto^  t.  Das, 
Se  CaL  SW;  Woneittr  Of.  t.  WoreetUa;  116 
Titm.litiTmlMiiif  PMie Bdhoait  r.  l^br. 
30  N.  J.  Eq.  (S  Stew.)  «8;  TnttUet  ^  PvHic 
Seiaal*  v.  Amten,  Id.  067;  BoOater  t.  BmA, 
80  N.  T.  809,  .Slate  t.  Bartfyrd,  60  Conn.  80. 
Hm  naaona  for  this  have  been  well  stated  b 
tbe  cases  in  Uassacbnsetts  and  New  Jen^. 
Jfr.  Juttiee  Devens,  deliverine  the  opiiiiou  d 
tbe  Supreme  Judicial  Court  S  Mwachnsetfc, 
said:  "Tbe  property  of  tbe  Commonwealth  It 


•The  oiprew  uempUoo  ot  im|>ertj  o(_tlw 
Dnitcd  sates  lnttwB«>Br«ltailcn  of  eaA  State 

A^buMu^'AU  propertv  belo^BK«OtteDnited 
Statea."   CwlB  IsAlM-        _^    _        , 

ArkanMO.  "All  nopatv,  wbetber  leal  or  vor- 
aonal,  betonsliiK  ezduaii^  to  the  Cnlted  Ststca." 

[>t«st  Lfii.  r^  ^ ^  ____  _ 

uUilurDBt.  "Tbe  propartj  ol  (ha  nntted  States." 

PoUtioil  Code  ISIS.^  MR._ 

Coloradiv  Nooe.   Geo.  Stat.  UO.  I  »U. 

Cnlte«l  State*.-  Gen.  stai.  tKtL  at  II,  eto.  1. 1  it 
IMawiire.  -Ptopertr  txtowW  »  ^a  ITntUd 

8«al«i."    R  8.  IWVrfwpruTlT.        _.^ 

Florida.  -Allpr(«eRT.nelaDdpasaaai.a(tte 

United  States.-    D6«BlWIH*»l«.lt.  ,^  ^ 

CdnsUuitiMi  ol  tbe  DotSd^aea-jf^ll  km*. 
Bloes  and  mlnolabekMt^nvtoate  Uatlad  n^K^ 
OodeUmilW-  -AUlMUtopraplrtr--  Oldain^ 
'^tD<*.  -AU  uMMeted  lof  uieot  hii^  afl 
nibUe  iHiBd^n  or  Btiiw««u>a  «f  wbatev^  kted, 
SdtbeeMsS&lb««o(,and  tbe  laad  ob  wUc^ 
tbe  same  ei*  kjcatwl,  betOMtac  Id  tbe  Cnlted 
Btatea.-   B.  S.  IML  ebep.  mTi. 

su 


Indtene.  "Peiewiwtj  of  tbe  United  Btatca."  & 
.lWL,f«nL 
lows.  -Tlwpfopeatarol  tbe  United  States."  Code 

R3,fm. 

Fa  MS  "AH  proper^  bctencbte  eioloriTelr  to 
Oe  Cnfted  Stats."    StaLUM,  dup.  H.  I  & 
Kenlock;.  "Ibe  proportT  of  tbe  Cntted  StaMt, 
Kd  («  cntiom  booea^  poaMlIlc«a^  ^''^!?'>  Jilp- 
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•BUDipt  from  texatkm  becaoae,  as  the  tovereign 
power,  it  reoehres  the  taxation  throuefa  its  of- 
ftoen  or  thxoogb  the  munidpalitieB  n  creates, 
^flit  it  maj  from  the  means  Urns  furnished  dis* 
cterge  the  duties  and  pay  the  expenses  of  gov* 
cmnMiit  Its  property  constitutes  one  of  the 
iBMtrumentaHtfeB  bj  which  it  performs  its  func- 
tkHML"  116  Mass.  194.  And  Mr,  JuHiee 
Depue,  deliTerinr  the  opinion  of  the  Court  of 
Errors  of  New  Jersey,  said:  "The  immunity 
oi  the  property  of  the  State,  and  of  its  political 
subdirWofis,  from  taxation,  does  not  result 
from  a  want  of  power  in  the  Legi^ture  to 
sabjeet  such  proper^  to  taxation.  The  State 
amy.  If  it  sees  fit,  subject  its  property  and  the 
pii^ieit^  owned  by  m  municipal  divisions  to 
taxatkm,  in  conmion  with  other  property  with- 
in its  territoiy.  But  inasmuch  as  taxation  of 
public  property  would  necessarily  ^Tolve  other 
taxation  for  the  payment  of  the  tax«tf  so  hud, 
and  thus  the  public  would  be  taxing  itself  in 
orAfT  to  raise  money  to  pay  over  to  itself,  the 
inference  of  law  is  that  the  general  language  of 
gtatntew  prescribing  the  property  which  shall  be 
taTahie  M  not  appucable  to  the  property  of  the 
Scste  or  its  nramdpalities.  Such  property  is 
ilMiefote,  by  imphcation,  excluded  from  the 
operatioo  of  laws  impodnr  taxation,  unless 
then  is  a  dear  expression  oi  intent  to  indude 
te.-  30  N.  J.  Eq.  ^  Stew.)  681. 

In  abort,  under  a  republican  form  of  govem- 
■cnt,  the  whole  property  of  the  State  is  owned 
and  held  by  the  State  for  public  uses,  and  is 
aoc  taxable,  unless  tbe  State  which  owns  and 
holds  it  for  those  uses  dearly  enacts  that  it 
AaO  sfaaie  tbe  burden  of  taxation  with  other 
ptupciiij  within  its  jurisdiction.  Whether  Uie 
IBopciiy  of  one  of  the  States  of  the  Union  is 
taxable  mider  the  laws  of  that  State  depends 
■pan  tbe  intention  of  the  State  as  manifested 
by  tfao«e  laws.  But  whether  the  proper^  of 
lbs  United  States  shall  be  taxed  under  the  Jaws 
ai  a  State  depends  upon  tbe  will  of  its  owner, 
United  States,  and  no  State  can  tax 
ptmiqiy  of  the  United  States  without  their 


The  only  uncertainty  in  tbe  decisions  of  this 
npon  the  subject  is  to  be  found  in  two 
tbe  one  amied  at  December  Term,  1847, 
tbe  other  at  December  Term,  1848,andboth 
by  order  of  the  court  and  dedded  at 


December  Term,  1849,  by  an  equal  division  of 
the  Judges,  and  therefore  not  reported,  but 
which  appear  by  the  records  to  have  been  as 
follows: 

The  first  of  those  cases  was  U.8.Y,  PifrUand, 
which,  as  agreed  in  the  statement  of  facts  upon 
which  it  was  submitted  to  the  decision  of  the 
Circuit  Court  of  tiie  United  States  for  the  Dis- 
trict of  Maine,  was  an  action  brought  by  the 
United  States  agahist  the  City  of  Portland  to 
recover  back  the  aioount  of  taxes  assessed  for 
county  and  (dtj  purposes,  in  conformity  with 
the  statutes  of  Maine,  upon  the  land,  whid  and 
buflding  owned  by  the  United  States  in  that 
dty.  The  building  had  been  erected  by  the 
United  States  for  a  custom  house,  and  had  al- 
ways been  used  for  that  purpose,  and  no  other. 
The  land,  building  and  whfurf  were  within  the 
legislative  Jurisdiction  of  the  State  of  Maine 
and  had  always  been  so,  not  having  been  pur- 
chased by  the  United  States  with  the  consent  of 
the  Legmature  of  the  State.  The  case  was 
heard  in  the  circuit  court  at  May  Term.  1846, 
and  was  brought  to  this  court  upon  a  certificate 
oi  division  of  opinion  between  Mr,  Justice  Sto- 
ry and  Judge  Ware  on  several  questions  of  law, 
the  prindpal  one  of  which  was,  whether  the 
bidlding,  land  and  wharf,  so  owned  and  occu- 
pied by  the  United  States,  were  legally  liable  to 
taxation;  and  this  court,  being  equally  divided 
in  opinion  on  those  questions,  remanded  the 
case  to  the  circuit  court  for  further  proceedings. 
The  action  therefore  failed.  The  Legislature 
of  Maine  having  meanwhile  by  the  Statute  of 
1846,  chap.  159,1  6,  provided  that  the  property 
of  the  United  States  should  be  exempted  from 
taxation,  the  question  has  never  been  renewed. 

The  second  case  was  that  of  Ba<Kh  v.  PMlor 
delpfUa  Oo.  above  mentioned,  a  suit  brought  by 
the  County  of  Philadelphia  against  the  treas- 
urer of  the  mint  of  the  United  States  to  recover 
State,  county  and  dty  taxes,  which  were  found 
by  special  verdict  to  have  been  assessed,  pursu- 
ant to  the  Statutes  of  Pennsylvania,  upon  a  cer- 
tain marble  buflding  and  a  lot  of  eround  upon 
which  it  stood,  the  property  of  the  United 
States,  and  the  buflding  having  been  erected 
and  used  by  the  United  States,  from  the  time 
of  its  completion,  under  the  Constitution  and 
laws  of  the  United  States,  as  a  mint  for  coining 
money,  regulating  the  value  thereof  and  of  for- 


tothe  United  States.*"   Rev.  Code  1871, 


**Lsiids  and  lots,  pabUo  bulkUngs  and 

with  tbelr  farmture  and  equipments, 

to  tbe  United  States.**   R.  8.  ISm  I  0680. 

"Tlie  property  of  tbe  United  States.** 

ISTL  ohap.  Oa,  •  1. 

**An  lands  or  other  property   of  tbe 

Jtea**   OompUed  Lawsl878.  chap.  W,  I  4. 

Haiiuwlilrei  **lTie  lots  of  land  selected  and 

ed  la  tbiB  State  br  the  Unlte«i  States  for  tbe 

of  areetlnff  Uffbtbonses  an«^  -«tber  pubUo 

wttb  tbe  DOiidlnss  thereosk'*  Gen.  Laws 

Tbe  property  and  tbe  bonds  and 
of  tbe  United  States.**   B.&  1877, 

**1*  AB  property,  rsal  or  personal,  ex* 

froa  taxation  by  tbe  Constitution  of  this 

w  uoder  tbe  Oonstitutlon  of  tbe  United 

SL  All  bukds  beton^ins  totbis  State,  or  the 

UttCea**    B.8.1SIS.pt.l,ohap.]Brnt  1,14. 

rollna.   Paroels  of  laiid,  oontainins  not 

tweoty  acres  each,  porobased  by  tbe 

^  les  froiD  any  individual  or  oorporatioD, 

**for  tbe  purpose  of  ereotlnflr  thereon 

Hirbtkeeper^  dwemngsTltre^vlos 
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stations,  buoys  and  ooal  depots^and  buildings  oon- 
nectedthmwttb.**   Code  of  1888,  M  8060,  SOn. 

Ohio.  **A11  property,  whether  real  or  penonaL 
belonffinff  ezohislvely  to  tbe  United  Statesi**   B.  8. 

Oreffon.  **A11  property,  real  and  personal,  of  the 
United  States.**   General  Laws,  1874,  chap.  87,  •  4. 

Pennsylvania.  None.  Stats.  1878,  chap.  41,  1874» 
chap.  9L 

Rhode  Island.  **Lands  ceded  or  belonging  to  the 
United  States.**   Pub.  Stat.  188«,  chap.  4I,Tt. 

Sooth  Oarolina.  **A11  proper^  owned  exclusively 
bythe  United  States.**    R.  8.  VSSSL,  1 160. 

TTennesseeu  **A11  property  belonging  to  the  United 
States,  used  ezcludly^  for  public  purposes.** 
8tat]888.chap.l0S,l2;O(Klel884,l60L         ^^ 

Texas.  ^All  property,  wbether  real  or  personal^ 
belonging  ozcinslvely  to  the  United  States.**  R.  S. 
1870,  art  4678. 

Vermont.  ^Real  and  personal  estate  owned  by 
tbe  United  States.**  Rev.  Laws,  1880. 1 S70. 

Virginia.    None.   Code  1878.  chap.  88. 1 14. 

West  Virginia.  ^'Property  belonging  to  tbe 
United  Statiss.**    Code  ISffi,  chap.  »>•  48. 

Wisconsin.  **Property  owned  exclusively  by  tbe 
UnitiMl States.**   R.  &nre,  I  1088. 

AM 
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dgn  coiu.  and  for  fixing  the  standard  of  weights 
and  measures,  and  now  used  for  that  purpose. 
The  judgment  rendered  by  the  Supreme  Court 
of  Pennsylvania  on  March  81, 1845,  holding  the 
building  and  land  to  have  been  subject  to  the 
assessment  and  payment  of  the  taxes,  was 
brought  to  this  court  by  writ  of  error,  and  af- 
firmed br  an  equal  division  of  opinion. 

The  division  of  opinion  here  in  those  cases 
was  evidently  the  reason  for  the  guarded  form 
in  which  the  general  doctrine  was  stated,  while 
those  cases  were  pending,  byJtfi*.  Justice  Wood- 
bury in  U.8.Y.  Ame$,  1  W oodb.  &  Wn.  70, 
86,  and  presentlyafterwards  by  Mr.  JuiHoe 
Grier  in  (71  8,  ▼.  WeiM,  2  WalL  Jr.  72.  and  by 
Mr.  CMttenden,  as  Attorney-General,  m  5  Ops. 
Attvs-Gen.  816,  as  well  as  by  Mr,  Justiee 
McLean,  when.  In  delivering  the  Judgment  of 
this  court  upholding  the  validity  of  a  state  law 
taxing  all  money  or  exdiange  brokers,  he  said: 
"The  taxinff  power  of  a  State  is  one  of  its 
attributes  of  sovereignty.  And  where  there 
has  been  no  compact  with  the  IMeral  Gov- 
ernment, or  c^sion  of  Jurisdiction  for  the  pur- 
poses specified  in  the  Constitution,  this  power 
reaches  sll  the  property  and  buMness  within 
the  State,  which  are  not  properly  denominated 
the  means  of  the  General  Government" 
Nathan  ▼.  La,  8  How.  78,  82  [49  U.  S.  bk.  12, 
L.  ed.  998,  996].  Somewhat  similar  language 
was  used  by  Mt»  Justice  Clifford  in  later  cases, 
in  which  it  did  not  become  necessary  to  define 
what  could  properly  be  considered  as  "means 
of  the  General  Government"  Society  far  Sav- 
inffSY,  CMte,  6  WalL  594.  605 [78  U.  S.  bk.  18. 
L.  ed.  897.  9021;  Stats  Tonnage  Tax  Cases  and 
Ward  ▼.  MtL  £B  WaU.  204,  m,  418,  427  [79 
U.  S.  bk.  20,  L.  ed.  870,  877,  449, 451];  Trans- 
portaUan  Co.  t.  Whseting,  99  U.  S.  278, 279  FBk. 
25,  L.  ed.  412,  4141.  ^ 

But  the  two  dedsions  above  mentioned,  bv 
an  equal  division  of  this  court  and  with  no  evi- 
dence of  the  reasons  which  Influenced  any  of 
the  Judges,  have  no  weight  as  authority  in  any 
other  case;  and  we  have  no  hesitation  in  saying 
that  a  tax  imposed  under  authority  of  a  State 
upon  a  building  used  as  a  custom  house  or  a 
nunt,  and  the  land  on  which  it  stands,  owned 
by  the  United  States,  cannot  be  supported,  con- 
sfstently  with  the  principles afflnneot  in  McCuU 
loch  ▼.  m  especially  in  4  Wheat  432  [17  U.  S. 
bk.  4,  L.  ed.  607]  above  cited,  or  with  the  re- 
cent Judgments  of  this  court,  some  of  which 
have  oeen  already  referred  to. 

The  liability  oi  the  property  of  the  Pacific 
Railroad  Companies  to  state  taxation  )ins  l)cen 
upheld,  on  the  distinction  stated  in  McCulloch 
V.  Md,  4  Wheat  486  [17  U.  8.  bk.  4.  L.  ed.  6081, 
and  In  Osb&m  v.  Bank  of  U,  8,  9  Wheat.  867 
[22  U.  8.  bk.  6,  L.  ed.  235],  already  cited,  and 
rea*«serted  In  National  Bank  v.  Commontpealth, 
9  Wall.  868.  802  [76  U.  8.  bk.  19,  L.  ed.  701. 
703],  namely:  that  although  the  railroad  corpo- 
rations were  i^nts  of  the  United  States,  the 
property  taxed  was  not  the  property  of  the 
United  Btetes,  but  the  proper^  of  the  agents, 
and  a  Stete  mieht  tax  the  property  of  the  agents, 
provided  It  did  not  tax  the  means  employed  bv 
the  national  government  Thomson  v.  Pac.  li, 
B,  Co.  9  WaB.  579  [76  U.  S.  bk.  10,  L.  ed.  7921; 
Union  Plac  Bailroad  Co,  v.  Penision,  18  Wall. 
5,  82,  84,  41  [85  U.  S  bk.  21.  L.  ed.  787.  792, 
795.   laB,Oo,T.  PtnUUm,  Mr,  Justice  Strong, 
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who  delivered  the  principal  opinion,  dwelt  uprm 
the  consideration,  that  the  property  taxed  wmji 
not  owned  by  the  United  Stato,  as  essential  to 
support  the  validity  of  the  tax.  And  Mr.  Jus- 
tice Bradley,  In  a  oissenting  opinion  in  wbJcfa 
Mr.  Justice  Field  joined,  ssid:  "The  States  can- 
not tax  the  powers,  the  operations  or  the  in^op- 
erty  of  the  United  States,  nor  the  means  which 
it  employs  to  cairy  its  powers  into  execution. " 

The  cases  in  which  this  court  has  held  that 
the  United  States  have  no  power  under  the  Oon- 
stitudon  to  tax  either  the  instrumentalities  or 
the  property  of  a  State  have  a  direct  and  im- 
portant bearing  upon  the  question  bef  <»e  us. 

In  CoUectar  ▼.  Dag,  11  Wall  118, 124  [78  U. 
S.  bk.  20,  L.  ed.  122, 125], it wasadjudged  that 
Congress  had  no  power,  even  by  an  act  taxing 
all  incomes,  to  levy  atax  upon  the  salaries  ox 
Judicial  officers  of  a  State,  for  reasons  rimiUr 
to  those  on  which  it  had  been  held  in  Dobbins 
▼.  Brie  Co.  Comrs.  16  Pet.  485  [41  U.S.  hk.  10. 
L.  ed.  1022],  that  a  State  could  not  tax  the  sal- 
aries of  officers  of  the  United  States.  Mr.  «/«*• 
<fee  Nelson,  in  delivering  Judgment,  said:  ^The 
General  Government  and  tte  States,  although 
both  exist  within  the  same  territorial  limits,  are 
separate  and  distinct  sovereignties,  acting  sep- 
arately and  independently  oieach  other,  with- 
in thebr  respective  spheres.  The  former  In  its 
appropriate  sphere  b  supreme;  but  the  States, 
within  the  limits  of  their  powers  not  granted, 
or,  in  the  language  of  the  Tenth  Amendment, 
'reserve,'  are  as  independent  of  the  Ctooeml 
GK>vemment  as  that  sovemment  within  its 
sphere  Is  Independent  of  the  States.** 

Applying  Uiesame  principles,  this  oonrt^in  U. 
8,Y.  mdtimore  d  0,  B.ROo.,llWnlLS&TSA 
U.S.  bk.  21,  L.  ed.  507],  held  that  a  municipal 
corporation  within  a  State  could  not  be  taxed 
by  the  United  States  on  the  dividends  or  inter- 
est of  stock  or  bonds  held  by  it  in  a  raibnoad  or 
canal  company,  because  the  municipal  oorpora- 
tlon  was  a  representative  of  the  State,  created 
by  the  Stete  to  exerdse  a  Umited  portion  of  its 
powers  of  government,  and  therefore  its  lere- 
nues,  like  uose  of  the  State  itself,  were  not  tax- 
able by  the  United  States.  The  revenues  ihuM 
adjudged  to  be  exempt  from  federal  tazatioo 
were  not  themselves  approimated  to  any  spe- 
dflc  public  use,  nor  derfvea  from  property  held 
by  the  Stete  or  by  the  municipal  corporation  for 
any  specific  public  use,  but  were  part  of  the 
general  income  of  that  corporation,  held  for  the 
public  use  In  no  other  sense  than  all  propcrtv 
and  income,  belonghiff  to  It  in  Ite  municit^l 
character.must be  so  held.  The  reasons  for  e  x- 
empting  all  the  property  and  income  of  the  Suito 
or  of  a  mimicioal  corporation,  which  is  a  polit- 
ical division  of  the  Stete,  from  federal  taxatioD 
equally  require  the  exemption  of  all  the  propi*r^ 
ty  and  income  of  the  national  government  from 
state  texation. 

The  latest  utterance  of  this  court  upon  tl»e 
subject  is  in  a  case  decided  at  the  present  term, 
in  which  Mr.  Justice  Bnd\ey,  oeliTerin^  ibe 
Judgment  of  the  whole  court,  upon  a  question 
of  the  extent  of  the  taxing  power  of  a  Stat«. 
said:  "We  teke  It  to  be  a  point  settled  beyocd 
all  contradiction  or  question,  that  a  State  has 
jurisdiction  of  all  persons  and  things  within  ita 
territory  which  do  not  belong  to  some  other  iu> 
j  risdiction.  such  astherepresenUtlves  of  fovei^ii 
i  govemmente,  with  their  houses  and  cfifecta,aiMl 
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piuticiij  belonging  to  or  in  the  use  of  the  gor- 
cmnent  of  the  United  States."  Ooe  t.  Brrvl, 
[wUt,  7151. 

The  United  States  acquired  the  title  to  all  the 
IhmI  bow  in  goestion  under  the  express  author- 
kj  of  ActBof  Congress,  and  by  proceedings  the 
TaHfitT  of  which  is  dearly  estaoushed  by  a  series 
of  dectoonaof  tiiisooort.  Acts  of  June  7, 1862, 
chap  26,  §  7, 12  Stat  at  L.  428;  June  "S,  1872, 
a^p.  887,§4, 17 Stat  at L. 881, and Febnuiy 
a.  1875,  chap.  88.S  26. 18 Stat  atL.  818;  Bmt 
Mtt  ▼.  Hunter,  9  Widl.  826 J76  U.S.  bk.  19,  L. 
ad.  6721;  DtTrevOUT.  8maU$,9^  U.  S.  517 and 
Eiui9  ▼.  Sanden,  09  U.  6.  441  {Bk.  25,  L.  ed. 
174, 8271;  U.  8.  ▼.  Taylor,  104  U.  S.  216  [Bk. 
26.  L.  ed.  7211:  U.  8.  ▼.  LawUm,  110  U.  S.  146 
[U.  28,  L.  eo.  1001.  The  imposition  of  direct 
tBxaa  imon  the  lana  by  those  Acts  of  Congress 
was  a  ttwfol  exerdse  of  the  power  conferred 
by  the  Constitution  to  lay  and  collect  taxes. 
"nie  ptorisions  authorizing  the  United  States 
to  sol  the  land  for  nonpayment  of  the  taxes  as- 
•esed  tiicreon,  and  to  purchase  the  land  forthe 
amount  of  the  taxes  if  noone  would  bid  a  high- 
er ptioe,  were  necessary  and  proper  means  for 
cazrying  into  effect  the  power  to  lay  and  collect 
Che  taxes:  and  so  were  the  provisions  authoriz- 
ing the  united  States  afterwards  to  sell  the 
land,  to  apply  the  proceeds  to  the  payment  of 
tbe  taxes,  and  to  hold  any  surplus  for  the  ben- 
cflt  of  the  former  owner,  while  the  United 
Oesfta  owned  the  land  struck  off  to  Uiem  for 
fbe  amount  of  the  taxes  because  no  one  would 
pay  mofe  for  it  and  until  it  was  sold  by  the 
Uaited  States  for  a  greater  price,  or  was  re- 
<iam,ri  by  the  former  owner,  the  United  States 
bckl  the  entire  title  as  security  for  the  payment 
eC  the  taxes;  and  it  could  not  be  known  how 
■och.  If  anything,  beyond  the  amount  6f  the 
mxes  tlie  land  was  worth.  To  allow  land,  law- 
fully held  by  the  United  States  as  security  for 
the  pBjmeQt  of  taxes  assessed  by  and  due  to 
them,  to  be  aasesiied  and  sold  for  state  taxes 
wonkl  tend  to  create  a  conflict  between  the  offi- 
eerm  oi  the  two  goyemments;  to  depriye  the 
United  States  of  a  title  lawfully  acquired  under 
B  Acts  of  Congress  and  to  defeat  the  ex- 
of  the  constitutional  power  to  lay  and 
taxes,  to  pay  the  debts  and  provide  Tor 
the  oommoB  defense  and  general  welfare  of  the 
United  States. 

The  question  whether  the  taxes  laid  under 
■Btfaoiity  of  the  State  can  be  collected  in 
ikfes  aait  depends  upon  the  ouestion  whether 
lawfully  assessed.  But  all  the  assess- 
s  unlawful,  because  made  while  the 
owned  by  the  United  States.  The  as- 
ts,  being  unlawful,  created  no  lien  upon 
land.  Those  taxes,  therefore,  cannot  be 
even  since  the  plaintifEs  in  error  have 
or  purchased  tne  land  from  theUnit- 


tbe  Supreme  Court  of  Tennessee 
ifghstj'  eooetrued  the  provisions  of  the  Consti- 
and  statutes  of  the  State  as  not  exempt- 
ition  land  belonging  to  the  United 
exdiMive  Jurisdiction  over  whidi  had 
ceded  by  the  State,  is  quite  immateri- 
for  the  reasons  and  vtpon  the  au- 
ahove  stated,  this  court  is  of  opinion 
r  the  people  nor  the  Leffislature  of 
had  power,  by  Constitutton  or  stat- 
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ute,  to  tax  the  land  in  ouestion,  so  long  as  the 
title  remained  in  the  Umted  States. 

TheruuU  i$,  that  th$  judgment  of  the  SuprevM 
Court  of  th§  State  <^  Tenneeeee  muet  be  retcreed, 
and  the  eaee  remanded  tothat  court  for  further 
proceedings  in  eontformity  with  tMe  opinion. 

True  copy.   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court  U.  8L 
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ANTONIO  TUA,  Plff.  in  Err..  [«01J 

e. 
OLIVIER  CARRIBRE,  Testamentary  Exr. 
of  AirroiNB  Cabribbb,  Deceased;  EMILB 
L.  CARRIBRE,  CHARLES  J.  CAR- 
RIERE;  and  J.  M.  SETXAS,  Syndic  of 
Emilb  L.  Cabribrb  and  Charles  J.  Cabt 
BiEBB,  Individually  and  as  Surviving  Mem- 
bers of  the  Firm  of  A.  Cabbibrb  &  Sons, 
Intervener, 

(See  8.  C  Beporter*S  ed.  m-fUi) 

Ineohent  law  of  Louiiiana^-eeetion  of  property 
by  ineohent-^efeet  on  attaehment$~-ce»non  by 
eurtiving  partnere — National  Bankruptcy 
Law, 

1.  Under  the  law  of  Louisiana  the  effect  of  a  ces- 
sion of  property  by  an  insolvent  person  is  to  dl^ 
solve  all  attachments  which  have  not  matured  into 
Judgments. 

8l  a  cession  by  surviving  partners  carries  their 
own  undivided  interests,  and  If  it  purports  to  carry 
the  interest  of  a  deceased  partner,  and  the  court  ac- 
cepts the  surrender,  the  validity  of  the  cesrion 
cannot  be  attacked  collaterally  in  attachment  pro- 
ceedings. 

&  Property  In  possession  of  one  court  linot  liable 
to  seisure  on  process  from  another. 

L  A  State  insolvent  law  is  valid  though  enacted 
while  a  national  bankruptcy  Act  li  in  force,  and  on 
repeal  of  the  latter  it  becomes  operative. 

[No.  1090.] 
Admitted  Jam.  4*  1886.    Decided  Mair.  i,  ISSB. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

Statement  by  Mr.  Justice  Woods:  r  «** » i 

The  plaintiff  in  error  brought  this  suit  on       [SOI] 
August  18, 1884,  on  certain  buls  of  exchange 
drawn  by  the  firm  of  A.  Carriere  &  Sons,  on 
which  he  alleged  there  was  due  him  the  sum  of 

t  12,487.  His  petition  stated  that  A.  Carriere  A 
ons  wasacommercial  firm,  lately  doing  business 
in  New  Orleans,  comoosed  of  Antoine  Carriere, 
Emile  L.  Carriere  ana  Charles  J.  Carriere;  that 
Antoine  Carriere  had  departed  this  life  on  June  [202] 
4.  1884,  testate,  and  that  Olivier  Carriere  and 
iimile  L.  Carriere  had  been  appointed  his  ex- 
ecutors. The  petition  alleged  as  a  ground  for 
the  issue  of  a  writ  of  attachment  that  the  de- 
fendants had  converted,  or  were  about  to  con- 
vert, their  property  into  money  or  evidence  of 
debt,  with  intent  to  place  it  beyond  the  reach 
of  ti^dr  creditors,  and  prayed  that  the  writ 
might  issue  against  the  property,  goods  and 
effects  of  the  mm  of  A.  Carriere  ft  Sons,  and 

Nora.— Cofiitttti(ional  Icnp;  ^onftrupCmr,*  eaM^ 
of  state  laws.  See  Sturges  v.  Crownlnsmeld, ITu; 
8.  bk.  4, 6»,  note ;  Van  Baugh  V.  Van  Arsdaln,!  OfO- 
154,  note  in  L,  sd.;  Hicks  v.  Brown,  12  Johna.,  14S, 
noC#  in  L.  sd. 
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of  Emile  L.  Cairiere  and  Charles  J.  Carriere;  that 
said  firm  be  cited,  and  the  individual  members 
thereof,  Emile  L.,  and  Oharles  J.,  and  Antoine 
Carriere,  through  his  testamentary  executors, 
Oliyier  Carriere  and  Emile  L.  Carriere,  and  af- 
ter due  proceedings,  that  iudgment  be  rendered 
in  favor  of  petitioner  ana  against  A.  Carriere 
&  Sons  and  the  members  of  said  inn  in  mUdo 
lot  Uie  amount  due  on  the  bills  of  exchange, 
"  with  lien  and  privilege  on  the  property  at- 
tached.*' 

In  accordance  with  the  prayer  of  the  petftion 
a  writ  of  attachment  was  issued,  and,  as  ap- 
pears by  the  marshal's  return,  was  levied  on  cer- 
tain property  and  effects  already  in  his  custody 
on  other  writs  of  attachment.  Afterwards,  one 
James  M.  Seixas  filed  his  intervention  and  op- 
position in  the  cause,  in  which  he  averred  that 
on  July  18, 1884,  the  defendants,  A.  Carriere  & 
Sons,  made  a  cession  of  all  their  proper^  to 
their  creditors  in  the  Civfl  District  Court  oi  the 
Parish  of  Orleans,  which  was  accepted  by  the 
court  for  their  creditors;  that  the  petitioner  was 
appointed  by  the  court,  and  on  August  21, 1884, 
was  elected  by  the  creditors  and  qualified  as 
r^dic  of  said  mvolvent  estate,  and  as  such  had 
title  and  right  of  iX)ssession  to  the  goods  seized 
by  the  marahal,  and  that  the  property  was  not 
subject  to  attachment,  and  pray^  t^t  the  a^ 
tachment  might  be  dissolved.  Olivier  Carriere, 
as  executor  of  Antoine  Carriere,  joined  in  the 
petition  and  intervention  of  Sei»is,  and  pray^ 
for  the  dissolution  of  the  attachment. 

Emile  L.  and  Charles  J.  Carriere  filed  for 
themselves  individuaUy,  and  for  the  firm  of  A. 
Carriere  &  Sons,  an  answer,  in  which  they 
averred  that  individuaUy.  and  in  behalf  of  A. 
Carriere  &  Sons,  they  had,  on  July  18, 1884,  in 
the  Civil  District  Court  of  the  Parish  of  Or- 
leans, surrendered  all  their  assets  to  their  cred- 
itors, and  the  surrender  had  been  accepted  by 
the  court  and  their  creditors,  and  they  prayed 
that  the  attachment  might  be  dissolved. 

The  plaintiff  filed  an  answer  to  the  interven- 
tion of  Seixas,  in  which  he  denied  that  Uie  lat- 
ter was  the  syndic  of  Carriere  &  Sons,  averred 
that  the  property  attached  was  in  the  hands  of 
the  United  States  Court,  and  that  Seixas  never 
had  any  control  over  the  same,  and  had  no 
right  to  disturb  the  iHMsession  of  the  United 
States  Court. 

Ui)on  the  issues  thus  raised  upon  the  original 
petition  of  the  plaintiff  and  the  intervention  of 
Beixas,  the  case  was  tried  by  a  Jury,  whidi  re- 
turned a  verdict  for  the  plaintiff  for  $12,437.82, 
and  that  the  attachment  be  dissolved. 

It  appeared  from  a  bill  of  exceptions  taken 
upon  the  trial  that  evidence  was  given  tending 
to  show  that  the  firm  of  A.  Cmiere  &  Sons 
was  composed  of  Antoine  Carriere,  Emile  Car- 
riere and  Chas.  J.  Carriere;  that  Antoine  Car- 
riere departed  this  life  on  the  4th  day  of  June, 
1884.  and  Olivier  Carriere  war  appointed  his 
testamentary  executor,  and  that  Emile  L.  and 
Chas  J.  Carriere,  individually,  and  as  sur- 
viving members  of  A.  Carriere  &  Sons,  took, 
on  the  18th  day  of  July,  1884,  the  benefit  of 
tlie  insolvent  law  of  Louisiana,  and  filed  sched- 
ules of  their  individual  assets  and  liabilities, 
and  of  the  assets  and  liabilities  of  the  firm  of 
A.  Carriere  &  Sons;  that  at  the  meeting  of  the 
creditors,  J.  M.  Seixas  was  appointed  and  qual- 
ified as  the  syndic  of  EmUe  L.  and  Chas.  J. 
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Carriere.  individually,  and  as  surviving  mem- 
bers of  the  firm  of  A.  Carriere  &  Sons;  that 
their  creditors  refused  them  a  discharge  either 
individuaUy  or  as  surviying  members  of  said 
firm;  that  said  syndic  was  appointed  prior  to 
the  attachment  in  this  case,  ana  that  the  attach- 
ment was  levied  subsequent  to  the  refusal  to 
discharc;e  the  said  Emile  L.  and  Chas.  J.  Car- 
riere; that  the  attachment  was  levied  on  prop- 
erty already  in  the  hands  of  the  marshal  by 
virtue  of  attachments  issued  prior  to  the  IStb 
of  July,  1884,  and  that  said  prior  aUachments 
were  dissolved  by  the  court  on  the  day  of  the 
trial.    ThereupNon  the  court  charged  the  jury 
that  "  The  cession  shown  in  this  case  is  made 
by  E.  L.  Carriere  and  Chas.  J.  Carriere,  indi- 
viduaUy and  as  surviving  partners  of  A.  Carriere 
&  Sons,  and  by  operation  of  law  carries  into 
the  surrender  all  their  individual  property  and 
aU  the  property  of  Uie  firm;  and  that  the  effect 
of  the  cession  and  proceedings  thereunder  was 
to  stay  and  practicfdly  dissolve  all  attachn^ents 
then  issued  against  the  said  surrendering  part- 
ners, and  all  property  surrendered  in  the  state 
courts  by  direct  operation  of  state  laws,  ami  in 
the  national  court  by  force  of  section  933  Re- 
vised Statutes."    The  plaintiff  excepted  to  this 
charge.    The  court  gave  effect  to  the  verdict 
of  tfie  jury  by  rendering  Judgment  in  favor  of 
the  plaintiff  for  $12,487.83,  and  dissolving-  his 
attachment.    Thereupon  the  plaintiff  sued  out 
the  present  writ  of  error  to  bnng  under  review 
that  part  of  the  hidgmcnt  of  the  circuit  court 
which  dissolved  nis  attachment. 

Mr,  Charles  Louaiie»  for  plaintiff  in  error. 
Mr,  Thomas  L.  Bayne»  for  Seixaa^  de- 
fendant in  error. 

Mr.  JuiHee  Woods  deUvered  the  opinion  c^ 
the  court: 

It  is  not  disputed  that  if  the  insolvent  law  of 
Louisiana  was  a  valid  law,  and  the  surrender 
made  by  the  surviving  partners  of  the  dissolved 
firm  of  A.  Carriere  &  Sons  was  a  valid  surren- 
der of  the  effects  of  the  firm,  the  attachment  of 
theplaintiff  was  rightfully  dissolved.  For.  under 
the  law  of  Louisimia  the  effect  of  a  cession  of 
property  by  an  insolvent  person  is  to  dissolve 
all  attachments  which  have  not  matured  into 
judgments.  Code  of  Practice,  724;  S^anna  v. 
Bis  OrediUm,  12  Mart.  82;  Fither  v.  Vome,  8  Rob. 
457;  OoUiM  v.  Duffy,  7  La.  Ann.  89.  And  by 
section  988  of  the  Revised  Statutes  of  tlie  United 
States  an  attachment  of  proper^  upon  pro- 
cess instituted  in  any  court  of  the  United  States 
is  dissolved  when  any  contingencv  occurs  bv 
which,  according  to  the  law  of  the  dtate  where 
the  court  Ib  held,  such  attachment  would  be  dis- 
solved upon  the  process  instituted  in  the  courts 
of  said  State. 

But  the  plaintiff  insists  that  the  partnership 
of  Carriere  &  Sons  having  been  disBolved  on 
June  4,  1884,  by  the  death  of  Antoine  CarHexe 
the  surviving  members  of  the  firm  had  no  povrcr 
to  surrender  the  assets  of  the  firm  for  the  bene- 
fit of  its  creditors,  and  the  plaintiff's  attachment 
of  said  assets  was  therefore  f^ood. 

We  agree  that  the  attempt  of  the  Burvivinr 
partners  to  surrender  the  share  of  their  deceased 
partner  in  the  assets  of  the  firm  diaaolved  by 
his  death  vras  not  authorized  bylaw,  unle^  by 
consent  of  the  heirs,  or  for  some  other 
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dbatkmed  bj  this  record.  For,  under  the 
Jori^jrudeoce  of  Louisiana,  upon  the  death  of 
a  meniber  of  a  partnership,  the  title  to  his  in- 
Xflresl  in  the  partneraliip  effects  descends  to  his 
iMir,  and  does  not  vest  in  the  survivor.  The 
law  of  T<milriana  on  this  point  is  stated  and 
fOnstmled  by  the  following  decisions  of  the 
aujMwiig  court  of  that  State: 

Id  the  case  of  dimnumt  v.  Parker,  4  Martin, 
N.  8.  900.  the  court  said:  "We  think  the  power 
eC  tibe  auirivinff  partner  to  alienate  the  proper- 
ly beloDfiiinf  t^  the  partneiship  "ceased  with 
tte  dimutSm,  that  the  hehrs  of  thedeceased" 
partner  **becune  joint  owners  of  the  common 
pfopertj,  and  that  the  utmost  effect  that  can  be 
gtvca  to  a  transfer^  bv  the  surviving  partner 
^  to  oooaider  it  as  mspoeingof  all  the  rig^t 
which  the  vendor  had  in  the  thing  sold." 

In  SkipmanT.  Hickman,  9  Rob.  140,  it  was 
held  that  after  the  death  of  amemberof  a  part- 
nenhfp  the  partnership  property  was  owned  in 
D  bv  the  representatives  of  the  deceased 
and  the  surviving  partner,  and  that  the 
of  the  representoaves  of  the  deceased 
eoold  not  be  disposed  of  or  alienated  bythesur- 
vHin^r  partner. 

SoinJV^itffvfov.  ifelTf'nn^,  ORob.  18,  it  was 
Mid:  "Our  laws  recognize  no  authority  in  a 
■tti  fifing  partner.  He  cannot  administer  the 
partnennip  effects  until  regularly  appointed, 
Bor  is  he  tlien  surviving  partner,  but  adminis- 


la  HarrU  v.  Ogdtn,\\  Mart  455,  the  court  held 
the  heirs  of  a  commercial  partner  have  a 
fight  to  participate  with  the  survivor  in  the 
Bqnldalion  until  a  partition;  if  a  partner  sues 
for  a  partnership  claim  the  others  may  be  made 
pBTtiea  to  secure  their  rights. 

''In  <»mmercia]  partnerships,"  says  the  court 
la  Ftawtr  t.  (f  Connor ,  7  La.  104,  "the  survivor, 
to  receive  tite  deceased  partner's  share  and  hold 
h  sobject  to  partnership  debts,  must  apply  to 
the  probate  court,  have  the  portion  ascertained 
and  valued,  and  sive  security. 

In  QdipwiOi r.Lea,  16 La.  Ann.  347,  it  was 
hdd  that  at  the  death  of  a  partner  his  interest 
to  the  firm  b  vested  in  his  heirs  at  law,  and  the 
■u  wiving  partner  can  only  acquire  that  interest 
by  tzansFer  or  assignment  from  the  heirs.  See 
■ko  f^dtofvff  vTTVak,  11  La.  Ann.  277;  and 
lUXamtm  t.  HeGuire,  16  La.  Ann.  687. 
But  while  it  must  be  conceded  that  the  ces- 
to  by  the  surviving  members  of  the  in- 
of  Antoine  Oarriere,  the  deceased  partner, 
aeMts  of  the  firm,  was  not  autnorized, 
for  some  reason  appearing  to  the  oourt 
dwwn  bv  this  record,  we  are  of  opin- 
thftt  the  vahoity  of  the  cession  cannot  be  at- 
to  this  collateral  way.  The  cession  of 
ihe  auiflfing  partners  carried  their  own  undll- 
vlded  interest  in  all  the  partnership  effects, 
and  It  put  ported  to  carry  the  interest  of  thede- 
emated  partner.  The  surrender  was  accepted 
by  thB  court;  which,  by  the  appointment  of  a 
gyndfte;  vndartook  the  administration  of  all  the 
nfutierty  of  the  late  firm  of  A.  Carriere  &  Sons. 
U  la  BOt  <Bipnted  that  the  oourt  had  jurisdio- 
dae  over  i^  soblect  matter  and  the  parties  in- 
tonatod.     It  aaa  Jurisdiction,  and  it  was  its 

a  to  decide  whether  the  cession  of  the  effects 
9  partnenhip  was  valid  and  effectual,  and 
pmumiy  ft  conveyed.  The  fact  that  the 
of  Awtniw  Oarrfeie  did  not  Join  in  the 
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cession  does  not  render  the  orders  of  the  avil 
district  court  vdd.  The  Judgment  of  that  coun 
accepting  the  cession  of  the  property  and  ap- 
pointing a  syndic  could  onlv  be  reversed  in  a 
direct  proceeding.  This  is  the  well  settled  law 
of  Louisiana.  It  has  been  held  by  the  supreme 
court  of  that  State  that  the  order  of  a  court,  ac- 
cepting a  cession  of  goods  under  the  insolvent 
laws,  and  the  staying  of  proceedings,  is  a  Judg- 
ment which  deman£  the  exercise  of  legal  d& 
crimination  and  which,  when  grunted,  can  be 
set  aside  only  by  app^  or  action  In  nullity. 
8kUe  ex  rd.  Boyd  v.  Qreen,  84  La.  Ann.  1027. 
So  in  Oloutier  v.  LemeS,  88  La.  Ann.  805,  the 
same  court  said:  "The  Judgment  of  the  civil 
district  court,  accepting  the  cession  of  the  prop- 
erty and  appointing  a  syndic,  cannot  be  collat- 
erally attacked." 

In  Nimick  v.  Ingram,  17  La.  Ann.  85,  the 
facts  were  that  Ingram  had  made  in  the  fifth 
district  court  a  surrender  of  his  property  for  the 
benefit  of  his  creditors,  among  wbt-m  were 
Nimick  &  Ck>.  The  court  accepted  the  cession 
and  stayed  all  proceedings  against  his  person 
and  property.  After  these  events  Nimick  & 
Oo.  caused  an  execution  to  be  issued  on  a  Judg- 
ment which  they  had  recovered  against  Ingram 
in  the  fourth  district  court,  and  under  it  seized 
certain  property  which  they  charged  was  the 
property  of  Ingram,  and  in  his  possession. 
Thereupon  Ingram  took  a  rule  upon  Nimick 
&  Co.  in  the  firth  district  court,  where  the  in- 
solvency proceedings  were  pending,  requiring 
them  to  show  cause  why  they  should  not  respect 
the  order  of  that  court  suspending  proceedings 
against  him,  and  why  all  further  action  upon 
Uie  execution  sued  out  by  Nimick  &  Co.  should 
not  be  stayed.  The  rule  was  upon  trial  made 
absolute,  and  Nimick  &  Co.  appealed.  In  the 
supreme  court  they  ursed  that  by  their  diligence 
and  vigilance  they  had  discovered  the  property 
seized  by  them,  which  had  never  been  surren- 
dered by  the  insolvent  debtor  and,  having  thus 
made  it  avaflable,  had  the  right  to  appropriate 
it  to  the  satisfaction  of  their  claim.  Upon  the 
case  thus  stated  the  court  said:  "However  ir- 
rtjular  the  proceedings  in  insolvency  may  have 
been,  and  however  f  raudulentlv  the  debtor  may 
have  acted,  the  plaintiffs  coula  not  on  that  ao- 
!3ount  disregard  the  decree  of  the  court  which 
/tayed  all  Judicial  proceedings  against  the  insol- 
vent and  his  property.  They  were  parties  to 
the  proceedings,  and  were  bound  to  respect 
them.  ♦  ♦  •  Any  informality  in  the  proceed- 
ings when  questioned  must  be  by  direct  action. 
No  creditor  will  be  permitted  to  disregard  and 
treat  as  an  absoluto  nullity  a  Judgment  accept- 
ing>  surrender  made  by  ms  debtor  and  grant- 
ing a  stay  of  proceedings.  *  *  *  The  acceptance 
for  the  creditors  by  the  oourt  of  the  ceded  es- 
tate vests  hi  them  all  the  rights  and  proper^  of 
the  insolvent  whether  pUoed  on  the  schedule 
or  not;  and  tne  83rndic  may  sue  to  recover  them. 
But  any  creditor  may  show,  provided  it  be  con* 
tradictorily  with  the  mass  or  the  creditors  or 
their  legiu  representatives,  that  any  particular 
object  or  fund  is  not  embraced  in  the  surren- 
dered estete,  but  b  sublect  exclusively  to  his  in- 
dividual claim.  And  tnis  is  the  remedyof  the 
plaintifli  if  they  have  anv."  See  also  uannei$ 
V.  Healey,  14  La.  Ann.  iSA. 

This  is  in  accord  with  the  general  nde  that 
when  property  is  hi  the  possession  of  one  court 
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for  administTsdon  it  !■  nol  liable  to  be  adsed 

process  from  another.  Tai^r.  Oarr^,ftO 
_  ow.  588  (61 U.  8.  bk.  15,  L.  ed,  10281;  JV»»- 
man  r.  £KnM,84  How.  450  m  U.  a  bk.  ICL  L. 
ed.749:  Budir.  CbOoO,  SltTalL  884  HO  U. a 
bk.  18,  L.  ed.  267];  f^»M  Bank  ▼.  QMtmn, 
108  U.  8.  256  [Bk.  M,  L.  ed.  101];  Srippen. 
darfY.  Hyde,  110  U.  8. 276  [Bk.  28,  L.  ed.  145]. 

&  there  was  any  defect  or  informality  in  the 
forrender,  tlieremedyof  the  plaintiff  was,  first, 
to  apply  to  the  jooort  in  which  the  sorrender 
was  made  to  set  aside  its  order  aooqptinff  the 
sorrender  and  appointing  a  syndic  Tne  plaint- 
iff oould  not  seize  the  property  the  administra- 
tion of  which  the  ciTii  district  court  had  ac- 
cepted as  if  no  surrender  thereof  had  been  atp 
tempted.  I^ttr  t.  SU  Orediion,  9  Bob.  872; 
EarriiT.  Knox,  10  La.  280. 

The  property  surrendered  to  and  accepted  by 
the  dvu  district  court  indnded  the  undiYidea 
shares  therdn  of  the  surviving  partners.  The 
cessionof  their  shares  was  valid.  Ofthisthere 
can  be  no  question.  This  gave  the  syndic  J4>- 
pointed  by  that  court  the  right  to  the  possession 
of  the  whole.  It  was  impossible  for  that  court 
to  perform  its  duty  in  respect  of  the  property 
surrendered  if  its  possession  was  disturbed.  But 
the  plaintiff,  assuming  the  cession  to  be  void  in 
Mo,  and  giving  it  no  dfect  even  as  to  the  shares 
of  Uie  sumvii^  partners  who  made  it,  contends 
that  he  can  attocn  the  entire  interest  of  all  the 
partners,  and  ^yply  all  the  proceeds  of  the  prop- 
erty to  the  payment  of  his  debt  to  the  exclu- 
sion of  other  creditora.  His  attadiment  was 
made  with  this  purpose.  It  oould  not  be  effect- 
ual except  by  actual  seizure  and  detention  of 
the  propierU^  attached.  IMton  ▼.  Simpmm,  0 
La.  Ann.  811.  In  this  case  the  propeiW  was 
setod  on  the  attachment  after  the  dvfl  dUstrict 
court  had  accepted  the  surrender  of  the  entire 
assets  of  the  dissolved  partnership,  and  after  the 
property  was  aonstmctively  in  its  possession. 
We  think  the  writ  was  improvidently  issued  and 
the  levy  invalid  and  ineffectual;  and  the  attach- 
ment was  properly  dissolved,  unless,  as  is  next 
contended  by  the  plaintiff  in  error,  tito  Insol- 
vent Law  of  Xouisiana  is  of  no  force  or  effect. 

This  poshion  is  based  on  the  assertion  that 
the  Insolvent  Law  of  Louisiana  was  pessed 
whfle  the  General  Bankrupt  Act  of  the  United 
8tates  was  in  force,  and  as  the  provisions  of  the 
two  Acts  were  inconsistent,  the  insolvent  law 
was  invalid  and  void. 

The  plaintiff  in  error  concedes,  as  weU  he 
may,  that,  if  the  Insolvent  Law  of  Louisiana  had 
been  enacted  before  the  passage  of  the  Bank- 
rupt Act,  it  would  have  been  valid,  and  that 
the  effect  of  the  Bankrupt  Act  would  have  been 
to  suspend  it  only  whOe  the  Bankrupt  Act  re- 
mained in  force,  and  on  its  repeal  the  insolvent 
law  would  have  revived.  Ward  v.  ProUor^  7 
Met  818;  Lotkropy,  Highland  Foun^  Co.  128 
Mass,  120;  Orr  v.  Limo,  88  La.  Ann.  476.  But 
he  asserts  that  the  Insolvent  Law  of  Louisiana 
was  passed  while  the  Bankrupt  Act  of  the 
United  States  was  in  force,  and  was  Uimf ore 
invalid  and  void  and  so  continued  after  the  re- 
peal of  the  Bankrupt  Act  We  do  not  wob 
with  either  the  premises  or  the  conclusion.  The 
Supreme  Court  of  Louisiana,  in  the  case  of  Orr 
V.  lAmo,  88  La.  Ann.  476,  which  was  decided 
in  Aprfl,  1881,  held  "that  the  insolvent  laws 
now  m  force  in  this  State  were  in  existence  in 


1867,  when  Congress  adopted  a  imif orm  ajatciB 
of  bankruptcv."    And  the  court  added:   "The 
opention  and  effect  of  those  laws  were  suspend- 
ea  until  September  1, 1878,  wh«i  the  G^eral 
Bankrupt  Law  was  repealed.  This  repeal  viv- 
ified the  state  laws  in  the  meantime  dormant.'* 
A  reference  to  the  statutes  of  Louisiana  ahows 
that  the  insolvent  law  was  first  enacted  in  1817 
(see  Acts  of  the  first  session  of  the  third  Legis- 
lature of  Louisiana,  Ix^un  November  18, 1816, 
p.  126);  it  was  carried  into  the  revision  of  1855 
(see  R.  8.  of  La.  of  1856,  pp.  251-25^,  and  in- 
duded  in  the  revision  of  l870(seeR.  8.  of  1870. 
p.  858),  and  still  remains  upon  the  statute  book 
(see  Yoorhies  Rev.  Laws  of  La.  1884.   pp. 
279-288).    The  Act  as  it  appears  in  the  reT» 
ion  of  1855  issubstantiallv  the  wune  as  in  Yoor- 
hies' Revised  Laws  of  1884.  The  drcumstuioe     ^ 
aDj^ed  by  the  plaintiff  that  in  the  revisioQ  of     ^ 
1870  the  insolvent  law  was  formally  re-enacted 
is  entirely  Immaterial.    If  those  laws  had  then 
been  enacted  for  the  first  time,  they  would,  no 
far  as  inconsistent  with  the  Bankrupt  Act,  have 
been  inoperative  while  that  Act  remained  in 
force,  but  upon  its  repotl  would  have  come  into 
operation.    The  enactment  of  the  insolvent  law 
durine  the  life  of  the  Bankrupt  Act  would 
have  been  merely  tantamount  to  a  provlsloD 
that  the  former  should  take  effect  on  the  repea) 
of  the  latter.     It  follows  that  rinoe  the  repeal 
of  the  Bankrupt  Act  all  the  provisions  of  the 
Insolvent  Law  of  Louisiana  have  been  TaUd 
and  operadve. 

Although,  as  appears  from  what  we  have  said, 
the  charge  of  the  court  did  not  accurately  state 
the  effect  of  the  cession  by  the  surviving  part- 
ners of  the  assets  of  the  dissolved  firni  of  A. 
Oarriere  &  Sons,  yet  it  is  dear  that  npan  the 
law  and  the  facts  the  verdict  of  the  jorj  was 
right  The  error  of  the  court,  therefore,  vrcMrks 
the  plaintiff  no  injury  and  does  not  reqoiie  a 
reversal  of  the  Judgment  dissolving  the  attach- 
ment  Brobti  v.  Brock,  10  WalL  SIOFT?  U.  a 
bk.  19,  L.  ed.  10021;  Phmip^  etc  Cb.  ▼. 
mour,  91  U.  8.  646  [Bk.  28,  L.  ed  841]. 

Judgment  oMrmea. 

Ttoeoopy.   Test: 

James  H.  HcKeoney,  Clerk,  Sup.  Oomt.  U.  8, 


A8HBEL  fl.    BARNEY,   JESSE    HOYT, 
ALFRED  M.  HOTT,  bt  al.,  Appte.^ 

V, 

WINONA  AND  ST.  PETER  RAILROAD 

COMPANY. 

(See 8. G. Beporter'S ed.  frn  mij 

Ihxietiee— Effect  of  dedeion  on  former  a 
eonetmetion  of  land  grant  Act*. 


L  The  role  that  what  was  decided  oo  _  . 

peal  to  not  open  to  reoonsidenitioii  is  the  

case  on  a  seoond  appeal  upon  similar  facta  does  not 
apply  to  expressioiiB  of  opIniOD  on  matten  the  dte- 
posttionof  whichwasnoti 


2.  In  the  oonstractSon  of  land  ffTMit  Aetata  aid  of 
railroads,  **jR«nted  lands**  are  bald  those  ^Jifa>^ 
within  the  flmiti  speoiaUy  desiffuUed,  the  tttleto 
which  attaches  when  the  lands  are  locased  tnr  an  a»> 
proved  and  accepted  survey  of  the  line,  IHqq  In  the 
LandDepartment«  as  of  the  date  of  the  Aotof  Cbo> 
gnm  while  ** indemnity  lands**  are  thoee  — ■ — "-  - 
m  lieu  of  parcels  pre  vioiisly  disposed  of  or  1 
the  title  to  which  accrues  only  from  thsir 
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X.  Tbe  reserTAtion  iiia'*e  by  the  ihunl  aocuon  ot 
tte  Act  of  March  8.  IHSS.  Inoreestng  a  prior  grant 
of  laodi  to  lflDoe«ota  for  railroad  purpoeee,  applies 
to  Cke  granted  lands  of  the  prior  grant  falling 
the  tlz  mile  limit  and  not  to  the  possible  in- 
lands  which  might  be  subsequently  ao- 


[No.  1221.] 
S^^mitttd  Jan.  7, 1886,  Deeided  March  1, 1886. 

APPEAL  from  the  Orcnit  Ck>urt  of  the  United 
Sutet  for  the  Diatrict  of  HinnesoU. 
Tbe  case  is  stated  by  the  court. 
JMr.  Oordoa  E.  tiole*  for  appellants. 
JMr.  TboauM  Wilgoiit  for  appellee. 

JMr.  Juitiee  Field  deUrered  the  opinion  of 


This  case  was  before  as  at  the  October  Term, 
1984.  Bj  an  Act  of  Congress  passed  March  8, 
1817.  Ajpnnt  of  land  was  made  to  Minnesota, 
tkcD  a  Territory,  to  aid  in  the  construction  of 
oBtam  laflroads,  induding  one  from  Winona, 
a  town  oo  the  Mississippi  Kiver,  to  a  point  on 
the  Bif  Sioux  River,  in  the  present  Territory 
<tf  Dakota.  11  Stat,  at  L.  196.  The  mnt 
was  of  emery  aHemate  section  desiniatra  by 
odd  numbers,  tof  six  sections  in  widUi  on  each 
■de  of  tbe  road,  subject  to  certain  exceptions, 
aoc  important  to  be  here  mentioned,  with  a 
liflbt  to  select  indemnity  lands  within  fifteen 
mSkm  from  the  line  of  the  road.  In  May  fol- 
lowing tbe  Legislature  of  the  Territory  au- 
(kansed  a  coinpany,  previously  incorporated. 
ID  eoBiCraci  and  operate  this  road;  and,  to  aia 
la  its  roostmction,  granted  to  the  company  the 
iaterest  and  estate,  present  and  prospectiye,  of 
ifce  Territory  and  future  State,  in  the  lands 
eeded  by  tbe  Act  of  Congress,  together  with 
ifce  rjgbta,  privileges  and  immunities  conferred 
by  ft. 

Id  1868*  tbe  Territonr  became  a  State  and 
was  admitted  into  the  Union;  and  under  pro- 
feeding!!  fm  tbe  foreclosure  of  a  mortgage  exe- 
cuted by  tbe  company,  it  became,  oefore 
Mvcb,  1802,  reinyested  with  the  estate  in  the 
lendB  and  tbe  rights  and  priyilegesit  had  grant- 
ed. In  March,  1862,  its  Legislature  passed  an 
Act  tnaaferring  the  lands,  property,  franchises 
■ad  prfyfleges  with  which  it  had  thus  become 
nriayested,  to  tbe  Winona  and  St.  Peter  Rail- 
road Company,  which  soon  afterwards  oom- 
ff^f*<  the  construction  of  the  road.  By  the 
Afit  ci  Coogress  of  March  8, 1866,  the  quan- 
ittj  of  land  granted  by  the  Act  of  1867  was 
'  to  ten  sections  per  mile,  with  an  en- 
of  tbe  limits  within  which  indem- 
might  be  selected  from  fifteen  to 
twen^  miles.  18  Stat  at  L.  662.  The  third 
OB  provided  that  any  lands  which  had 
granted  to  Minnesota  for  the  purpose  of 
in  tbe  construction  €d  any  railroad 
ml^  be  located  within  the  limits  of 
1km  ntmsltm.  should  be  deducted  from  the 
-*fBlI  qoaatity''  panted  by  the  Act  The 
fal  qoaotltr  was  toe  four  additional  sections, 
we  bm  that  tbe  reservation  was  merely  a 
declaration  of  that  which  the  law 
pronounced  independently  of  it, 
•a  a  prior  grantof  the  same  property 

m  us  U.  &  on  (Bk.  SS,  L.  ed. 

by  a  misprint  Is  stated  to  have 

The  Ooostttotlon  of  tbe  State  was 

rear  but  tbe  admlssloD  was  on  May 

at  L.tBlL 


must  necessarily  be  deducted  from  a  subse- 
quent one  in  which  it  is  included. 

Id  October,  1867,  the  Company  agreed  with 
the  plaintiffs,  upon  sufficient  consideration,  to 
convey  to  them  as  manyacm  of  land,  previ- 
ously sranted  by  Confess  to  Minnesota,  as  it 
shomd  receive  from  the  State  by  reason  of  the 
construction  of  its  road  already  made,  esti- 
mated to  be  106  miles,  but  in  fact  only  102 
miles  and  a  fraction  of  a  mile.  This  suit  was 
brought  to  enforce  the  specific  performance  of 
this  contract,  and  the  only  question  between 
the  parties  was  as  to  thequanuty  of  land  to  be 
conveyed  under  it 

By  the  Act  of  1867,  lands  were  also  granted 
to  Minnesota  to  aid  in  the  construction  of  tbe 
road  of  the  Minnesota  (Minneapolis)  and  Cedar 
Valley  Railroad  Company;  afterwards  of  the 
Minnesota  Central  Railroad  Company  (Laws 
of  Minn.  Extra  Sess.  1867,  20,  and  Special 
Laws  of  1868,  187);  and  that  road  intersected 
the  road  of  the  defendant  between  Rochester 
and  Waseca;  and  lands  of  that  company  at 
the  intersection  were  located  within  the  lim- 
its of  the  extension  of  four  sections  made  by 
the  Act  of  1865. 

The  court  below,  however,  held  that,  for  the 
part  of  the  d^endlanf s  road  constructed  after 
the  Act  of  1866,  the  plaintilfs  were  entitled, 
under  their  contract,  to  ten  full  sections  per 
mile,  without  any  deduction  for  the  lands 
which  were  locatea  at  the  intersection  of  the 
road  with  the  road  of  the  Minnesota  Central 
Railroad  Company,  and  within  the  grant  for 
the  construction  of  the  latter.  It  was  accord- 
ingly adjudged  that  the  plaintiflte  were  entitled, 
in  addition  to  what  had  been  voluntarily  con- 
veyed to  them,  to  a  conveyance  of  107,111 
acres  and  a  fraction  of  an  acre,  and  a  decree 
to  that  effect  was  entered.  The  case  being 
brought  to  this  court,  that  decree,  at  the  Oc- 
tober Term,  1884,  was  reversed,  and  the  cause 
sent  back  to  the  court  below,  in  order  that  the 
proper  deduction  might  be  made  by  reason  of 
the  interference  of  the  two  grants,  and  the 
elder  grant  be  deducted  from  the  extension 
made  1^  tbe  Act  of  1866,  so  far  as  it  was  lo- 
cated within  that  extension.  118 U.S.  618, 622 
[^k.  28,  L.  ed.  1109, 1118]. 

In  speaking  of  the  two  grants  we  said  of  the 
first  one,  that  of  1867,  that  it  was  one  by  de- 
scription, that  is,  dC  land  in  place  and  not  one 
of  Quantity.  It  was  of  particular  parcels  of 
lana  designated  by  odd  numbers  for  six  sec- 
tions on  each  side  of  the  road;  that  is,  of  par- 
ticular parcels  of  land  lying  within  obtain  de- 
fined lateral  limits  to  the  road  and  described  by 
numbers  on  the  public  surveys.  The  grant  of 
the  four  additional  sections  t^  the  Act  of  1865 
was  ttlso  a  grant  of  land  in  place.  The  inten- 
tion of  Congress  was  to  enlarse  the  first  grant 
from  six  to  ten  sections  per  mile;  the  addiuonal 
four  to  be  taken  in  like  manner  as  the  original 
six,  and  subject  to  the  same  limitations,  and  to 
others  that  had  been  or  might  be  prescribed, 
with  a  rifliit  to  select  indemnity  lands  within 
twenty  nmes  instead  of  fifteen.  Tlie  Act  did 
not  purport  to  change  the  character  of  the  first 
grant,  but  to  increase  its  quantity.  We  said, 
however,  that  the  grant  of  these  additional  sec- 
tions might  be  regiurded  as  one  of  quantity;  an 
inadvertence  for  which  the  writer  of  that  opin- 
ion, who  is  also  tbe  writer  of  this  one,  is  alone 
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fciMll^  ii^iwIhMiJ  ftetoHlcftfeclGB- 
>  CeKnl  BiATMd  OwqwiT,  ad  ataoae 

Hade~t7ikikiid«ietiDaaf  ^Act  at  196,' 
«e  tknk  As  eooit  snd.    Tte  tOErntiaa ' 


"iitdcwiiiT  tuida.'    Tie   txm^ 

Cilliiig  witbiii  the  Ssdtt  tpMUIv  doiznsied. 
■nd  tbe  title  to  wUcA  atterkn  V- -  "^  -  '— '- 

nrof  Ifaebeaf  IhenMdllBdiBtkB 

pttOacBt.  ts  of  the  date  of  the  Act  of  Oob- 
mm.  The  Utcr  eic  thwe  Imda  rtertcd 
B  ficQ  <tf  peiTeh  loA  br  ^evkxB  <lBPUHtMiP 
arraerranm  Cor  other  poipcMea,  ladae  tide 


h>  wbU  eccnMe  a^r  bi^  the 
Mlecttea.    BhAeBB" 


p4^ble  iodwiitr  bvk  wUch  wgUbeidt- 
■eqnottlj  acqniwd-  These  fnnlea  ieM^  of 
Oe  prior  cnM  banc  !■  piaee  amid  be  nadOj 
dedac*edmHlhe  Um  mtOomt,  mho^^Mx, 
tihtfietv  flie  fowiflc  the  tvo  rnn  pemei  !&< 
teneded.  ud  the  laHh  Ml  wtfdn  Ibe  foor 
— *i™  The  qoeatitj  ttne  gnated  ta  foond 
briheqweiel  mMbn  utpoiMed  bf  Oie  eoort 
to  be  I5,00(Uh  BOM.  ThB  qoantitr  onlr,  in 
■ddilioB  to  Ibe  hade  need  for  the  tnA  ot  the 
iMd  of  Oe  WlBCBe  end  St.  ftiv 


ntion.sl 


MTM,  to  >cuinwiMce<rf»ifch  trom  the  Coot- 
penj  the  plainti^  by  the  decrce  of  theooort 
Wow  at  Iti  Dennhv  IttH.  1880;  were  ad- 
JodM  to  be  (Milled. 


'^tec! 


IIIO.  S».] 

Arr**i  JV^   i'.  iiSff-      4^l>-nuKf  bg  dividai 

ermrt,  Sm.  XS,  I88S.      Judgr'ttiU  raaeinded 

Md  reken'af  amitai,  Dtc  H,  1885,     Bmt- 

fm^JoM.  13.  U,  18S6.  Deddtd  March  1, 1886. 

EBROK  to  the  Snprane  Cmnt  of  the  Dis- 
trict of  Cohunbia. 

The  CBM  is  (tatad  b*  the  codiL 

Mmr*.  tahM  D.  HePberwm  and  Cal< 
dm  —  Ckrllale,  tor  pluntifl  in  error; 

1.  It  is  a  wril  Kttkd  piicidple,  ai^Iicable 
aSke  to  wiHi,  deedi  and  wTitten  ooDtraci«  in 
geaenl.  thatextrin^  evideoce  b  always  md- 
miaaible  for  Ute  poipoae  of  applying  tbe  writ- 
ing to  ita  proper  Reject  matter. 

TiiffnT  niritrffV  lim  riT°  TT  H  lit , 
10.  I^  ed.  7D:  Blake  t.  Daitrtf.  0  Wheat.  36a 
(I8U.&bk.5.  L.ed.  lOB):  JUJMm  T.  <7um. 
M*ML  »  How.  4S5  (50  n.  S.  Uc  18,  L.  ed.  237)- 
ft«f*./«M>nni«a>.B5n.8.30(Bk.S4,U  ed. 
S«);  Jbrftatd  T.  &  it  a>.  23.  WalL  lia  (89  U. 
3.bk.S,L.«d.71^ 

a.  In  tbe  case  d  a  will,  parol  evidence 
wtack  wfD  place  the  codit  in  the  positloD  of  tlw 
liHlalu  with  tcfereoce  to  extHnaic  cimun- 
tUaetM  i>  alwBTi  ndminnile:  and  tbe  spirit  la 
whk^  coorts  apiHvach  ttw  cooatructioa  ol 
wiDi;  and  tlie  cooaideratioDi  which  govern 
tbeniolheadiiussioQaf  eiidenceare  more  lil>. 
(xal  than  in  the  case  of  other  writings. 

m^tda  v.  Btatoela,  5  H.  and  W.  363;  FVn~ 
IqpT.  K^.iiAlHglit  t.  TruHta.  8  Pel.  S4T. 
117(88  U.  8.  bk.  7.  L.  ed.  702,  884);  Smith  », 
AO,  8  PR.  75  (SI  U.S.bk.8,  Led.  885);  At- 
b>'*&MT..dIb>,18  How.  SM  (SOU.  S.  bk. 
15.  L.ed.  SBC):  ffiw  v.  Adurmm.  2  Black. 
417  (n  U.  Sl  tt.  17,L  ed.  S»S);  Clarke  v.  Bat,r- 
■wbV  Arc.  18  Wan.  508  (85  U.  8.  bk.  21^  L.  «d. 
90«:  AU«T.  .aMib'M,98  U.  6.  8S4  (Bk.  S5. 
Led.  140. 

117  O.  &, 


Patch  t.  Whitb. 
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t.  in  the  case  of  a  latent  ambiguity  in  a  will 
or  other  writing,  which  can  only  appear  by  ex- 
triosic  evidence,  parol  evidence  such  as  was 
offered  ii  always  admiadble  to  explain  the  am- 
bifull^. 

9  How.  485  (SOU.  8.  bk.  18,  L.  ed.  227); ifO- 
Ur  ▼.  Tratan,  8  Bing.  244;  Barry  ▼.  Coombe,  1 
Piec  651  ^  U.  8.  bk.  7,  L.  ed.  801);  AlUn  ▼. 
L^onM,  2  Wash.  477. 

4.  The  parol  evidence  was  competent  evi- 
dence, ana  should  have  been  admitted.  It  was 
offered  "to  identify  the  *  *  *  thing  intended 
faj  the  testator;"  to  identify  the  thing  devised 
to  HeniT  Walker  in  the  will,  etc 

River  §  Case,  Parte  y.  Surplin,  and  Minehull 
T.  MinekmU,  1  Atk.  410,  415  and  411;  P&weUY. 
BUkOe.  2  DaU.  71  (2  U.  8.  bk.  1,  L.  ed.  298); 
Jhe  ▼.  Uuthwaiie,  8  B.  &  A.  682;  Bradeliaw  v. 
BroiMme^  T.  &  OoU.  Exch.  72;  Alien  v. 
XfoiM,  8  Wash.  477. 

8.  There  is  a  marked  distinction  between 
tkoae  CMes  where  the  exact  words  of  the  will 
had  some  operation  and  those  where  they  have 
■one;  where  a  devise  Is  operative,  and  where 
It  whoDy  fails. 

In  the  former  cases  courts  have  shown  them- 
kItbs  uniformly  disposed  to  insist  on  the  lit- 
eral sense  of  the  words  of  the  will.  In  the 
latter  they  have  acted  on  the  principle  laid 
down  by  Chief  Justice  Marshall,  in  Smith  v. 
BA,  above  dted,  that  "No  effort  to  explain 
the  words  In  a  diifferent  sense  can  do  so  much 
vMenoe  to  the  clause  as  the  total  rejection  of 
^e  whole  bequest;" and  have  sought  diligently 
Bmon^  the  property  of  the  testator,  with  all 
the  light  ODtainable  from  extrinsic  drcum- 
Manoes,  for  some  subject  on  which  the  bequest 
or  devise  might  operate. 

Bee  Doe  v.  Greening,  8  Maule  &  ScL  171; 
ISmeian  ▼.  Lfuae,  6Sim.  64;  Millerr.  Traveree, 
eBfiig.244. 

AiDoog  the  cases  of  the  second  class,  of 
wUcb  nSm  is  almost  an  infinite  variety,  are 
tbefoDowhig: 

/Wy  r.KnoUp,  Brownlow,  181;  Dm  v.  Bob- 
9<i,  5  B.  ft  Aid.  407;  Merrick  v.  Merrick,  87 
Ohio  SC  127;  Cleuiand  v.  dpaman,  25  Ind.  05; 
Mtrtiand  v.  Brady,  8  Oregon,  808;  Wtnkelp 
V.  £MBft,  88  N.  H.  268;  Selwood  v.  Mitdmay, 
%  YcsL  SO6;2>0or  v.  Qeaini,  1  Yes.  8r.  255;i>0fr- 
Mt  T.  Waterman,  8yes.  806,  note;  Pentieoet  v. 
Leg,  9  Jsc.ftW.207;  (7torl;  v. ^tibt*n#, 90 N. 

a6». 

The  seme  mindples  have  governed  those 
esses  where  there  is  a  mistake  in  the  name  or 
descripCioo  of  the  person  instead  of  the  thing; 
is  the  ol^ect  instead  of  the  subject  of  the  de- 


Tmdker  ▼.  Setman'e  Aid  Society,  7  Met.  188; 
BKtt4m  V.  Am.  Tract  Society,  28  Yt  886;  True^ 
few  ▼.  Fuelee,  15  N.  H.  817.  See  also.  Pin- 
Braee,  Finch  (Fo\X  403;  Boweet  v. 
Amh.  176;  Pareone  v  Pareone,  1  Ves.  Jr. 
^^.  .u^Mith  V.  Ooney,  6  Yes.  42;  Garth  v.  Mey- 
rfcA.  I  Brown,  0. 0. 80;  Stoekdale  v.  Bvehby,  1 
Ovvpt.  229  Doer.  Dainoert,  7  East,  299;  Hamp- 
ibrv  ▼.  Pi^ee^  2  Yes.  Br.  218;  Beaumont  v.  FeU, 
tP.  Wms.  141. 
€.  The  admitted  power  of  courts  to  trans- 
and  clauses  in  wHls,  to  effectuate  the 
of  the  testator,  has  been  applied  in 
ibling  the  case  at  bar. 
8rmdmim'T»  Barper,  Amb.  874;  Moeley  v. 

.«  r.  9u  U.  8.,  BooE  29. 


Maeeey,  8  East,  149;  Bs  parte  Emiby,  2  Brsdf. 
(N.  Y.),  420. 

The  cases  all  illustrate  the  fundamental  rule 
by  which  courts  are  governed  in  dealing  with 
a  will,  viz.:  to  carrv  out  the  intention  of  the 
testator  and,  if  possible,  not  to  allow  it  to  be  de- 
feated. They  do  not  seek  to  make  an  intention 
for  him  nor  do  they  look  for  an  intention  not 
in  the  will;  but,  finding  that  he  has  expressed 
some  intention  in  the  paper,  they  are  soudtous 
to  ascertain  what  that  intention  was. 

In  the  District  of  Columbia  the  law  is  the 
same  today  with  reference  to  the  devising  of 
after-acquired  property,  as  it  was  in  England, 
when  text  writers  and  judmon  the  bendi  put 
their  supposed  cases,  and  decided  actual  cases 
without  once  considering  whether  the  devise 
applied  accurately  to  anything  not  belonging 
to  the  testator,  which  was  wholly  without  the 
possible  purview  of  the  wilL 

The  fact  that  there  is  a  lot  accurately  de- 
scribed, as  far  as  its  arbitrary  dedgnation  on 
the  plat  of  the  City  of  Washington  is  concerned, 
cannot  affect  this  devise  any  more  tlum  the  fact 
that  there  is  such  a  lot  laid  down  on  the  plat 
of  the  Ci^  of  Melbourne  in  Australia.  But  the 
description  in  the  devise  is  not  In  eveiy  partic- 
ular an  accurate  description  even  of  lot  6  hi 
square  408,  with  which  the  testator  and  his  will 
are  shown  to  be  entirely  unconnected. 

The  devise  is  of  a  lot  with  improvements 
thereon  erected.  Lot  6  in  square  408  had  no 
improvements  thereon  erected.  This  makes  it 
absolutely  certain  that  the  testator  did  not,  in 
fact,  devise  in  his  will  a  lot  which  he  did  not 
own;  while  hi  law  it  was  impossible  for  him  to 
do  so. 

The  real  estate  devised,  including  the  resi- 
due, being  all  described  by  lots  and  squares, 
the  will  purports  to  contain  a  schedule  of  all 
that  the  testator  owned;  and  lot  8  in  square  406. 
which  he  did  own,  is  not  otherwise  described 
than  as  lot  6  in  square  408. 

The  last  devise  in  the  will  purports  to  give  a 
schedule  of  all  his  property  which  the  testator 
had  not  di^>osed  of;  it  does  not  contain  lot  8 
in  square  406;  and  it  consequently  asserts,  by 
impucation,  that  said  lot  hsd  been  devised  In 
a  previous  clause,  and  if  so,  then  it  was  devised 
by  the  description  of  lot  6  in  square  408. 

Meetn,  Walter  D.  D»Tidg^  and  J, 
Holdswortli  €h>rdoii«  for  defendant  in  er- 
ror: 

The  evidence  was  properly  rejected  for  two 
reasons:  tm,  because  it  tended  to  the  disheri- 
son of  the  heir  at  law;  and  second,  because  it 
tended  to  contradict  Uie  plain  language  of  the 
wilL 

1.  Astotheflrst.  The  testator  left  an  only 
child,  his  hehr  at  law. 

It  is  an  established  canon  of  interpretation 
that  the  heir  at  law,  or  those  standing  in  his 
place  cannot  be  disinherited,  except  by  express 
devise  or  implication  so  inevitable  that  an  in- 
tention to  the  contrary  cannot  be  supposed. 
The  heir  takes  by  nature  and  law,  and  can 
only  be  disinherited  by  some  explicit  afltenative 

gift. 

8  Jarm.  Wills,  5th  Am.  ed.  704;  1  Powell, 
Devises,  199;  Berry  v.  Berry,  1  Har.  A  J.  417; 
OreeeweU  Y.Laweon,  7  G.  &  J.  (Md.)  227:  Ridge^ 
ly  V.  Bond,  18  Md.  487;  Sa/fiar  v.  Plaine,  81 
Md.  158;  Lingan  v.  OarroU^  8  H.  ft  McH. 

54  861 
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(Md J888;  AOen's  Exr$.  ▼.  JUen,  18  How.  885 
(69  U.  S.  bk.  15,  L.  ed.  896);  FirUay  ▼.  King,  8 
Pet  879  (38  U.  8.  bk.  7,  L.  ed.  718);  FreruA  ▼. 
Mcllhenny,  2.  Binn.  (Pa.)  20:  Doe  ▼.  Buekner, 
9  T.  K.  611;i7aj^c207i  ▼.  Sioughian,  5  Pick.  586; 
Booegtelt  v,  Fdton,  7  Carr.  79, 187. 
In  the  present  case  there  is  no  devise  or  ez- 

Eiess  words  or  implication  which  takes  the  lot 
1  suit  from  the  heir  at  law.  On  the  contraiy 
the  devise  as  made  leaves  intact  the  right  of 
the  heir  at  law  to  the  lot  in  suit;  anof  it  is 
sought  to  disinherit  him  by  parol  evidence, 
takmg  from  him  what  passed,  as  the  will  is 
written,  and  substituting  it  in  lieu  of  a  different 
gubject  disposed  of  by  ute  wilL 

2.  As  to  the  second. 

What  the  testator  has  written  is  plain  and 
explicit  There  is  no  shadow  of  doubt  about 
the  writing,  the  only  legal  exponent  of  inten- 
tion. Inoeed,  the  writing  could  not  possibly 
be  clearer. 

The  subject  of  the  devise,  as  written,  is  an 
existing  and  known  thing;  but  even  if  it  was 
not,  it  Is  the  only  thing  that  he  has  legally 
manifested  an  intention  to  devise.  It  is  pro- 
posed by  parol  evidence  to  show  that  when 
the  testator,  bv  writing  (the  only  mode  by 
which  he  could  rive  expression  to  testamen- 
tary intention)  said  one  thing,  he  meant  an- 
other and  a  different  thing;  and  this  is  pro- 
posed flftv  vears  after  the  execution  of  the 
writing.  Such  evidence  is  inadmissible,  for  the 
reason  that  it  proposes  to  contradict  the  will  as 
made  in  writing  and  make  a  new  will  by  parol. 

If  the  evidence  were  admitted,  the  will  would 
itill  remain.  The  will  would  then  say  one 
thing  and  the  parol  evidence  another  thing. 
Which  is  to  prevail?  Are  the  words  of  the 
writing  to  be  expunged  and  different  words  in- 
terpolated? If  not,  of  what  avail  is  the  parol 
evidence? 

Even  assuming  that  such  evidence  would 
show  intention,  the  question  remains  whether 
it  eould  show  intention  manifested  by  writing, 
executed  as  required  by  law. 

In  no  case,  when  the  language  of  the  will 
Is  clear,  can  parol  evidence  be  admitted  to 
contradict  it;  for  in  such  case  to  admit  the  evi- 
dence would  be  to  make  a  new  will  by  parol 

1  Jarm.  Wills,  5th  Am.  ed.708,  718,  and  notes, 
1, 2.  where  all  the  authorities  are  cited. 

Wigram,  Ext  Ev.  Am.  ed.  1872,  p.  55. 

If  tiie  description  be  wholly  inapplicable  to 
the  subject  intended  or  said  to  be  intended 
by  it,  evidence  cannot  be  received  to  prove 
where  or  what  the  testator  really  intenoed  to 
describe 

2  Tayior,  Ev.  §  1109;  1  Greenl.  Ev.  §§  277, 
287,  269,  290;  MiUer  v.  Traven,  8  Bing.  244; 
DoeY.  BUcocks,  5  M.  &  W.  868;  Doe  v.  ffub' 
bard,  15  Q.  B.  227;  WelfberY.  Stanley,  16  C.  B. 
N.  S.  698;  Drake  v.  Drake,  8  BL  L.  Cas.  172; 
Charter  v.  Charter,  7  BL  L.  Cas.  (Em.  &  Ir. 
App).  864;  Weatherheadr. BaekertiUe,  11  How. 
829  (52  U.  8.  bk.  18,  L.  ed.  717);  AOen'i  Easre, 
V.  AUm,  18  How.  885  ^9  U.  8.  bk.  15,  L.  ed. 
896);  Maekie  t.  Btofy,  ^  U.  8.  589  (Bk.  28,  L. 
ed.  986). 

It  is  not  possiTbie  to  distinguish  between  MU- 
ler  V.  Trawre  and  the  present  casa  In  the  for- 
mer, as  here,  the  testator  gave,  as  alleged,  what 
he  did  not  own.  The  ansiTer  was,  and  la  here, 
that  the  only  thing  giveo  was  thethingwitti^ 
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in  the  will.  To  expunge  that  thing  and  sabati- 
tute  somethhog  else  was  to  make  a  new  wiU. 
To  expunge  was  to  make  a  blai^  fai  wfakh 
case  the  devise  would  be  void  for  ono^vtainty. 
See  opinion  in  MiUer  v.  Tratete. 

Bayliiv.AttV'Qen.2Aik,2S9;  UUriiArXM^ 
field,  2Atk.872;  Taylor Y.Rieharde(m,2T>tew, 
16;  lJarm.761;  j5tin<v.j52?r^,8Brown,O.C.811. 

It  is  not  denied  that  extrinsic  evidence  may 
be  resorted  to  which  in  its  nature  and  effect  is 
simply  explanatory  of  what  the  testator  has 
written;  but  no  evidenoe  can  be  received  for 
the  pui^ose  of  showing  what  be  intended  to 
have  written. 

Wigram,  §  9. 

In  every  case  of  a  controverted  oanatraclioo 
the  sole  question  is  wm  quod  fsohiit  aari  jftMrf 
dixit 

The  office  of  the  extrinsic  evidence  fa  to  pre- 
serve, not  to  defeat,  the  written  wilL    Ita  effect 


is  not  to  contradict  or  vary  the  langnage  ni 
but  merely  to  show  the  sense  In  wfiich  the 
testator  used  it 

2  TayL  Ev.  §  1085;  Shore r.WOeoif^  9  CL  A 
P.  855. 

Evidence  of  actual  intention,  IrrmectiTe  of 
the  language  of  the  will,  is  always  inartintiwible. 

1  Jarm.  726,  note  8  and  cases  dted;  AUet^  t. 
AUen,  and  Maekie  v.  Story,  iupra. 

Undoubtedly  the  court  may,  in  the  intevpre- 
tation  of  a  will,  put  itself  hi  the  place  of  a  tes- 
tator by  looking  at  the  state  of  his  propeity 
and  the  circumstances  by  which  he  w 
rounded  when  he  made  ms  wiU. 

But  this,  a£»in,  is  to  aid  and  not  lo 
the  written  wul  and  make  a  parol  win. 

AUen  V.  AUen  and  WeaMerhead  ▼. 
ville,  eupra, 

4.  It  is  further  urged  bv  the  other  ride  that 
the  introductory  clause  of  the  wHl  shows  an  io- 
tention  on  the  part  of  the  testator  to  tHfi>oeo  of 
all  his  property. 

The  question  is  what  he  did.  Ko  princ^ile 
is  better  settled  than  that  such  a  daoae  has  not 
the  effect  of  disinheriting  the  bdr,  unleas  Uie 
intention  is  carried  out  by  a  devise  irhich  ex- 
pressly or  by  necessary  implio^iMi  has  that  ef- 
fect In  sach  case  the  role  quod  9oiuit  nam 
dixit  is  held  to  apply. 

An  estate  given  cannot  be  enlarged  bj  such 
a  clause. 

BeaU  V.  HotmoLfi  Ban.  ft  J.  206:  iVesComT. 
Ecane,  56  Md.  488;  Bdmmond  t.  fmmwiomd,  8 
G.  ft  J.  441;  Dougherty  T.  Monett,  5  G.  ^J. 
462. 

Mr.  t^MlJM^  Bradley  delivered  the  opinloB 
of  the  court: 

Ejectment  for  two  undivided  thirds  of  a  lot 
of  land  in  Washir^n  City,  known  on  U^e 
plats  and  ground  plan  of  tfaie  cttv  as  lot  Ifo^  SL 
squaro  406,  frontingSO  feet  on  £  street  nortlu 
plea,  not  guQty.  The  plaintiff,  John  PMc^ 
now  plaintiff  m  error,  claims  the  lot  nixler 
Henry  Walker,  devisee  of  Jamee  Walker.  Tlie 
latter  died  seised  of  the  lot  In  1882,  andbj^  liis 
last  will,  dated  in  September  of  that  year,  de- 
vised to  Henry  Walker  as  follows,  to  wit:  **I 
bequeath  and  give  to  my  dearly  beloved  hcotl^ 
er,  HenryWalker,  forever,  lot  numbered  6i»  tii 
square  4u8,  together  with  the  improreaieiita 
thereon erectedand  appurtenances  thereto 
longing."    The  testator  did  not  own  lot 
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bcT  6,  fn  tqiiATe  408»  but  did  own  lot  num- 
ber 8.  io  square  406,  the  lot  in  controversy; 
and  the  nucstion  in  the  cause  h,  whether  the 
pttTol  eriocnce  offered  and  bv  the  court  pro- 
▼iaionmlly  received,  was  sulDcfcnt  to  control  the 
deacripikm  of  the  lot  so  as  to  make  the  will  ap- 
ply to  lot  number  8,  in  square  406.  The  judge 
ai  the  trial  held  that  it  was  not;  and  instructed 
tbe  jury  to  find  a  verdict  for  the  defendant 
The  court  in  general  term  sustaiued  this  ruling 
and  rendered  judnueut  for  the  defendant;  and 
thai  judgment  is  Brought  here  by  writ  of  error 
for  review,  upon  the  mil  of  exceptions  taken  at 
the  trial 

The  testator,  at  the  time  of  making  his  wiU 
and  at  his  death,  had  living  a  wife,  Ann  Sophia, 
ao  infant  ton,  James,  a  mother,  Dorcas  Walker, 
three  brothers,  John,  Lewis  and  Heniy  (the  lat- 
ter being  only  eleven  years  old),  and  three  sis- 
ten.  Kitfgaret  Peck,  Louisa  Ballard  and  Sarah 
McOalHon,  and  no  other  near  relations;  and  all 
of  these  are  provided  for  in  his  will,  if  the 
chawe  of  description  of  the  lot  given  to  Henry 
ia  adudssible;  otnerwiae  Henry  is  unprovided 
te,  ezoept  in  a  residuary  bequest  of  personal 
Mupeity  in  connection  with  others.  The  fol- 
lowing are  the  material  dauses  of  the  wHl. 
After  expressing  the  ordinarv  wishes  and  hopes 
with  raDard  to  thedispoeaiof  hlsbody  and  a 
fBtnre  me,  the  testator  adds:  "And  touching 
woridly  estate,  wherewith  it  has  pleased  Al- 
■igtity  God  to  bless  me  in  this  life,  I  give,  de- 
wad  dispose  of  the  same  in  the  following 
and  form."  He  then  frives  and  be- 
t9  his  wife  one  third  of  aU  his  personal 
forever,  and  the  use  of  one  third  of  his 
rml  eeute  for  life,  remainder  to  liisinfanfton, 
JsmesL  He  then  proceeds:  "I  bequeath  and 
fife  to  my  dear  and  affectionate  mother,  Dor- 
cas Walker,  forever,  all  of  lot  numbered  7,  in 
«are  106,  as  Ud  down  on  the  plan  of  the  City 
Of  Washington,  together  with  all  the  improve- 
saots  thereon  erected  and  appcurtenances  there- 
to bdonging. 

"I  beqneath  and  give  to  my  dearly  beloved 
tsDlher.  John  Walfo,  forever,  all  of  lot  num- 
kcred  6,  in  square  106,  with  the  two  story  brick 
koose.  hmek  building,  and  all  appurtenances 
thereto  bekneing. 

-^  heqoeatn  and  give  to  my  dearly  beloved 
hrotber,  Lewis  Walko,  forever,  lots  28, 24  and 
tt,  fai  square  numbered  106,  together  with  a 
two  story  brick  buHdhaff,  with  a  basement  stoiy 
back  bmfciing.  and  all  appurtenances  thereto 
iMcinff  aid  erected  on  one  or  more  of  said 


"I  beqneath  and  ffive  to  my  dearly  beloved 
bvDCher,  Henry  Walker,  forever,  lot  numbered 
1  In  aonare  408,  togtther  with  the  improve- 
mtam  thereon  erected  and  appurtenances  there- 
iD  heionginc. 

Then,  after  giving  to  his  three  sisters  and  his 
ta^nft  son*  respectively,  other  specific  lots,  with 
houeta  ttkereoQ,  he  proceeds  as  follows: 

'^  also  bequeath  and  give  tomy  infant  son, 
isaea  Walker,  forever,  the  balance  of  my  real 
oMie  htUttud  ie  be  and  to  eontut  in  lots  num- 
kcsad  6,  8  and  9,  with  a  house,  part  brick  and 
past  feuM.  ere^edononeof  said  lots,  in  square 
Ut;  loCa  n,  S3  and  88,  hi  square  numbered 
Mt.  wmA  %  dan^ter  house  erected  on  one  of 
■Id  loii;  lots  numbered  8  and  11,  in  square 
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numbered  250;  and  lot  numbered  28,  In  square 
numbered  107;  and  further,  I  bequeath  and 
give  to  my  infant  son,  James  AV^alker,  $1,000, 
to  be  paid  out  of  mj  personal  estate,  and  ap- 
plied at  the  discretion  of  his  guardian  herein* 
after  appointed,  for  the  education  of  my  son, 
James  Walker."    He  then  adds: 

"The  balance  of  my  personal  estate,  what- 
ever it  may  be,  I  desire  snail  be  equally  divided 
between  my  mother,  Dorcas  Walker,  my  sister, 
Sarah  McCallion,  and  my  brothers,  Jno.,  Lewis 
and  Henry  Walker." 

It  is  clear  from  the  wiU  itself: 

1.  That  the  testator  Intended  to  dispose  of 
all  his  estate. 

2.  That  he  believed  he  had  disposed  of  It  all  In 
the  clauses  prior  to  the  residuaiy  clause,  except 
the  specific  lots  thereby  given  to  his  son. 

8.  That  when  he  gave  to  his  brother,  Henry, 
lot  number  6,  in  souare  408,  he  believed  he  was 
giving  him  one  of  his  own  lots.  On  general 
principles,  he  would  not  have  given  him  a  lot 
which  he  did  not  own;  and  he  expressly  says, 
"touching  worldly  estate,  wherewith  it  has 
pleased  Almighty  Ood  to  bless  me  in  this  life, 
1  dve,  deviJBe,  and  dispose  of  the  same  in  the 
foUcwing  manner." 

4.  That  he  intended  to  eive  a  lot  with  im- 
provements thereon  erectea. 

Now,  the  parol  evidence  discloses  the  fact 
that  there  was  an  evident  misdescription  of  tbe 
lot  intended  to  be  divided.  It  shows:  first,  as 
before  stated,  that  the  testator,  at  tbe  time  of 
making  his  wiU  and  at  the  time  of  his  death, 
did  not  and  never  did  own  lot  6,  In  square  408; 
but  did  own  lot  8,  in  square  406;  second, 
that  the  former  lot  had  no  unprovements  on  it 
at  all,  and  was  located  on  r^inth  Street,  be- 
tween I  and  K  Streets,  while  the  latter,  which 
he  did  own,  was  located  on  £  Street,  between 
Eighth  and  Ninth  Streets,  and  had  a  dwelling 
house  on  it  and  was  occupied  by  the  testator? 
tenants;  a  circumstance  which  precludes  the 
idea  that  he  could  have  overlooked  It 

It  seems  to  us  that  this  evidence,  taken  In 
connection  with  the  whole  tenor  of  the  will, 
amotmts  to  demonstration  as  to  which  lot  was 
In  the  testator's  mind.  It  ndses  a  Uitent  ambi- 
ciilty.  The  question  Is  one  of  identification 
between  two  lots,  to  determine  which  was  in 
the  testator's  mind;  whether  lot  8,  square  406, 
whidi  he  owned  and  which  had  Improvements 
erected  thereon  and  thus  corresponded  with  the 
implications  of  the  will  and  with  part  of  the 
dcMTlption  of  the  lot  and  rendered  the  devise 
effective,  or  lot  6,  square  408,  which  he  did  not 
own,  which  had  no  improvements  thereon  and 
which  rendered  the  devise  ineffective. 

It  Is  to  be  borne  in  mind  that  all  the  other 
property  of  Uie  testator,  except  this  one  bouse 
and  lot,  was  disposed  of  to  his  other  devisees; 
at  least  that  was  his  belief  as  expressed  in  his 
will,  and  there  is  no  evidence  to  the  contrary; 
while  this  lot  (although  he  believed  he  had  dis- 
posed of  it),  was  not  disposed  of  at  all,  unless  It 
was  devised  to  his  brother  Henry,  by  the  clause 
in  question.  In  view  of  all  this,  and  placing 
ourselves  hi  the  situation  of  the  testator  at  the 
time  of  making  his  will,  can  we  entertain  the 
subtest  doubt  that  he  made  an  error  of  de- 
scription, to  far  as  the  numbers  hi  onestlon  are 
ooncemed,  when  he  wrote  or  dictated  the  clause 
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dDder  considcrmUoa?  What  be  meant  to  deTiae 
was  a  tot  that  he  owned;  a  lot  witli  improve- 
menta  on  it;  a  lot  that  be  did  not  spocificallr 
deviae  to  any  other  of  hia  deriseea.  Did  soch 
a  lot  exist?  If  so,  what  lot  was  it?  We  know 
that  such  a  lot  did  exist,  and  only  one  such  lot 
fai  the  world,  and  that  this  lot  was  the  lot  in 
question  in  this  cause,  namely:  lot  number  3,  in 
aquare406.  Then  la  it  not  moat  dear  that  the 
worda  of  the  will,  '*  lot  numbered  6,  in  square 
406»'*  contained  a  false  description?  The  tes- 
tator, eridently  by  mistake,  put  '*  8"  tar  *' 6," 
and  "6"  for  "  3,"  a  sort  of  misspeedi  to  which 
the  human  mind  la  perversely  addicted.  It  is 
done  every  day,  even  by  painstaking  pe<qde. 
I^.  Johnson,  in  the  preface  to  hia  dictionary, 
wen  says:  "  Sudden  fits  of  inadvertence  wiD 
surprise  vigilance,  slight  avocadcms  will  seduce 
attention,  and  casual  eclipsea  of  the  mind  will 
darken  learning."  Not  to  aDow  the  correction 
of  audi  evident  slips  of  atten^im,  whoi  there  ii 
evidence  by  which  to  oorrec^  it,  would  be  to  ab- 
rogate the  old  maxim  of  the  law:  **F^^»ademtn^ 
ttrationonnoeet" 

It  is  undoubtedly  the  general  rule  that  the 
maxim  just  quoted  fa  confined  in  its  ^plication 
to  cases  where  there  is  sufficient  in  the  wfll  to 
Identify  the  subject  intended  to  be  devised,  in- 
dq)enaently  of  the  false  description,  so  that  the 
deroe  would  be  effectual  without  it  But  why 
abould  it  not  apply  in  every  case  where  the  ex- 
trinsic facts  disclosed  make  it  a  matter  of  de- 
monstrative certainty  that  an  error  has  crept 
into  the  deacription,  and  what  that  error  is? 
Of  course  the  contents  of  the  will,  read  in  the 
Ught  of  the  surrounding  circumstances,  must 
lead  up  to  and  demand  such  correction  to  be 
made. 

It  is  settled  doctrine  that  aa  a  latent  ambigu- 
ity IB  only  disclosed  by  extrinsic  evictence,  it 
may  be  removed  by  extrinsic  evidence.  8uch 
an  ambiguity  may  arise  upon  a  will,  either  when 
it  names  a  person  aa  the  object  of  a  gift,  or  a 
thing  as  the  subject  of  It,  and  there  are  two  per- 
sons or  things  that  answer  such  name  or  descrip- 
tion; or,secoQdl)r,it  may  arise  when  the  will  con- 
tidns  a  misdescription  of  the  object  or  subject; 
aa  where  there  ii  no  such  person  or  thing  in  ex- 
igence, or,  if  in  existence,  the  person  is  not 
the  one  intended,  or  the  thing  does  not  belong 
to  the  testator.  The  first  kmd  of  ambiguity, 
where  there  are  two  persons  or  things  equally 
answering  the  description,  may  be  removed  1^ 
any  evidence  that  wul  have  that  effect,  dther 
drcumstancea,  or  declarations  of  the  testator. 
1  Jarman,  Wills,  370;  Hawkins,  9,  10.  Where 
it  consists  of  a  nii5de5icriptioD,  as  before  stated, 
if  the  misdescription  can  be  struck  out  and 
enough  remain  in  the  wiU  to  identify  the  per- 
son or  thing,  the  court  will  deal  with  it  in  that 
way;  or,  if  it  is  an  obvious  mistake,  will  read 
it  as  if  corrected.  The  ambiguity  in  tbe  latter 
'  sc  oonsists  in  the  repugnancy  between  the 
luamifest  intent  of  the  will,  and  uie  misdescrip- 
tion of  the  donee  or  the  subject  of  the  gift.  In 
such  a  case  evidence  is  alwajrs  adhnissible  to 
show  the  condition  of  the  testator's  family  and 
estate,  and  the  eircumstances  by  which  he  was 
•orrounded  at  the  time  of  makmg  his  will.  1 
Jarman,  Wills,  864,  866;  1*  Roper,  Legades, 
807, 4th  ed. ;  2  Wms.  Executors,  988, 10^.  Mr. 
Winiama   (afterwards   Mr.  Justiee  Williams) 


says:  "  Where  the  name  or  description  of  a  leg- 
atee is  erroneous,  and  there  is  no  reasonable 
doubt  as  to  the  person  who  was  intended  to  be 
named  or  described,  the  mistake  shall  not  dis- 
appoint the  bequest.    The  error  may  be  recti- 
fied:  •  •    •  1,   By  the  context  of  the  will; 
2,  To  a  certain  extent  by  parol  evidence.  *  *  • 
A  court  may  Inquire  mto  every  material  fact 
relating  to  the  person  who  claims  to  be  inter- 
ested under  the  wHl,  and  to  ^e  drcumstancea 
of  the  testator,  and  of  his  ftunily  or  affairs,  for 
the  purpose  of  enabling  the  court  to  identify 
the  person  Intended  by  the  testator."    P.  089. 
Agam,  he  aaya  on  page  1032:    "  Mistakes  In 
the  description  of  legadea,  like  those  In  the  de- 
scription of  legatees,  may  be  rectified  by  refer- 
ence to  the  terms  of  the  gift,  and  evidence  of      t 
extrinsic  circumstances,  taken  tog^er.    The 
error  of  the  testator,  saya  Swinburne*  in  tbe 

g roper  name  of  the  thing  bequeathed,  doth  not 
urt  the  validity  of  the  l^acy,  so  that  the  body 
or  substance  of  the  thing  bequeiUhed  la  certnin: 
as  for  instance,  the  testator  bequeatha  hia  hotrae 
CMple,  when  Uie  name  of  the  horse  waa  Tulip, 
this  mistake  shall  not  make  the  l^acy  yma ; 
for  the  legatory  may  have  the  horse  by  the  last 
denomination;  for  the  testator's  meaning  ^rma 
certain  that  he  should  have  the  horse;  if,  there- 
fore, he  hath  the  thing  devised,  It  Is  not  mate- 
rial if  he  hath  It  by  the  right  or  the  wron^ 
name.'*    See  also  Roper,  Levies,  297. 

The  rule  Is  very  distinctly  laid  down  by  Sir 
James  Wimm,  who  aays  -  *'  A  descriiAion, 
though  fabe  In  part,  may,  with  reference  to 
extrinsic  circumstances,  be  absolutely  cer- 
tain, or  at  least  suflSciently  so  to  enable  a 
court  to  identUr  the  subject  Intended;  as 
where  a  false  aescription  is  superadded  to 
one  which  by  itself  would  have  been  correct. 
Thus,  if  a  testator  devise  his  black  horse,  hay- 
ing only  a  white  one,  or  devise  his  freehold 
houses,  having  only  leasehold  houses,  the  yrhite 
horse  in  the  one  case  and  the  leasehold  houses 
in  the  other  would  dearly  pass.  In  these  cases 
the  substance  of  the  subject  intended  ia  cer- 
tain, and  if  there  is  but  one  such  substance, 
the  superadded  description,  though  false,  in- 
troduces no  ambiguity;  and,  as  by  the  sup- 
position the  rejected  words  are  inai^Ucable 
to  any  subject,  the  court  does  not  alter, 
vary  or  add  to  the  effect  of  the  will  by  re- 
jecting them"  Wiffram,  Extrinsic  Ev.  53w  Of 
course  when  the  author  speaks  of  the  rej^c^ted 
words  as  bdag  **  inapplicable  to  any  subject," 
he  means  inapplicable  because  the  aubiect  la 
not  in  existence,  or  does  not  bdong  to  doe  u 
tator. 

The  case  of  the  Raman  Catholie  Orphan 
lum  v.  Emmom,  3  Bradf.  144,  which  aroee  be- 
fore the  surrogate  of  New  York,wdl  illustrates 
the  application  of  the  rule.  There  a  testatrix 
bequeathed  her  shares  of  the  ^lecbanica  Bank 
stock  to  Uie  orphan  asylum.  She  had  no  t^nk 
stock  except  ten  shares  of  the  City  Bank.  S^r- 
rogate  Bradford,  in  a  learned  opinion,  held  that 
the  word  ''medianica"  must  be  rejectod  as  in- 
applicable to  any  property  ever  owned  hj  the 
testatrix;  and  the  rejection  of  this  word  left  the 
bequest  to  operate  upon  any  bank  stock  poa- 
sessed  by  her,  and  so  to  pass  the  Citr  ^^nk 
shares,  bee  also  a  learned  note  of  Chi^^uaHe^ 
Bedfidd,  10  Am.  Law  Beg.  N.  8.  p.  93,  to  the 
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cf  Kuril  ▼.  ffibner,  in  which  he  stzoxigly 
ipproreB  the  decision  in  that  case.* 

Outf  JuHice  Marehall,  in  Fifday  ▼.  mv 
Lmm,  8  Pel.  877  [28  U.  8.  bk,  7,  L.  ed.  7121, 
lays  down  the  general  role  that  underlies  all 
others.  "  The  intent  of  the  testator."  sa^  he» 
'"ia  the  cnrdinal  rule  in  the  construction  of 
wills;  and  if  that  intent  can  be  dearly  perceiyed, 
and  is  not  contrary  to  some  positiye  rule  of  law, 
ft  must  prevail,  although  in  riying  effect  to  it 
some  wofds  should  be  rejectea  or  so  restrained 
in  tbeir  application  as  materially  to  change  the 
literal  morning  of  the  particular  sentence."    ' 

But  it  is  not  our  intention  to  review  or  das- 
Bfy  the  doHsions.  They  are  legion.  The  in- 
tdosSc  difficulty  of  stating  the  rule  as  applicable 
to  aD  cases  is  such  as  to  make  it  presumptuous 
in  anyone  to  attempt  to  chain  it  down  and  tx  it 
in  the  form  cf  a  verbal  definition.  Sufficient 
appears  from  the  authorities  already  quoted  to 
mow  that  whilst  no  bill  in  equity  lies  to  reform 
a  wiU,  because  its  author  Ib  dead,  and  his  in- 
icBt  can  only  be  known  from  the  language  he 
IdM  used,  when  applied  to  the  drcuiostances  by 
wUch  be  was  surrounded,  vet  a  careful  study 
of  that  lan^i^  and  of  those  circumstances 
win  seneraUy  msclose  any  inadvertency  or  mis- 
ttke  m  the  description  of  persons  or  things,  and 
Ike  manner  in  which  it  should  be  corrected, 
without  adding  anything  to  the  testator's  lan- 
rnage,  and  thereby  makinc  a  different  will  from 
ttat  1^  by  hhn.  We  will  only  quote,  further, 
io  observation  of  Ohirf  Juttiee  Thompson,  of 
Kew  York,  in  Jadnon  v.  SiU,  11  Johns.  201, 
wfaidi  is  very  pertinent  to  the  present  discus- 
rfoo.  In  that  case  the  court  rejected  the  ex- 
iriDsic  evidence  offered  to  remove  a  supposed 
iBtent  ambiguity  in  a  wfll,  for  the  very  good 
ceason  that  it  appeared,  on  examination,  that 
DO  ambigni^  exiiSted.  But  the  Chief  Justice 
tatly  said:  ^*  It  is  undoubtedly  a  correct  rule, 
la  the  construction  of  wills,  to  look  at  the 
whole  win  for  the  purpose  of  ascertaining  the 
iBtentkii  of  the  testator  in  any  particular  part, 
where  such  part  is  ambiguous.  But  where  the 
tnicsttioa  is  dear  and  certain,  and  no  repug- 
aaacy  appears  between  the  different  parts  of  the 
win,  DO  soch  aid  is  necessary  or  proper."  Of 
sonrae,  in  the  case  of  a  latent  ambiguity  such 
MognsDCy  can  onlv  appear  by  means  of  the 
evidoice  Ivhich  discloses  the  ambiguity. 

Itt  view  of  the  prindples  announced  hi  these 
Btiiboritiea«  the  case  under  consideration  does 
eoc  require  any  enlargement  of  the  rule  ordi- 
narily laid  down,  namdy:  the  rule  which  re- 
quires in  the  wiU  itself  suffldeot  to  identify  the 
wbjrct  of  the  sift,  after  striking  out  the  false 
dcMTtiption.  The  wiU.  on  its  face,  taking  it  all 
.with  the  clear  implications  of  the  con- 
,  and  without  the  misleading  words,  "  six  " 
"  three."  devises  to  the  testator's  brother, 
Henry.in  substance  as  foUows:  *'I  bequeath  and 
fire  to  my  deariy  beloved  brother,  Hennr  Walk- 
er.forever,  lot  number — ,  in  squan;  four  hundred 
tad  — ,  togellier  with  the  improvements  there- 
OQ  erected  and  appurtenances  thereto  bdong- 
m^, — being  a  lot  which  bdoogs  to  me,  and  not 
■prdicany  devised  to  anv  other  person  in  this 
ay  wiU."  In  view  of  what  has  already  been 
a^  ftere  csbaoI  be  a  doubt  of  the  identity  of 
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the  lot  thus  devised.  It  is  identified  by  its  own- 
ership, by  its  having  improvements  on  it,  by  its 
being  in  a  square  the  number  of  which  com- 
menced with  400,  and  by  its  being  the  only  lot 
belonging  to  the  testator  which  he  did  not  other- 
wise ais^ose  of.  By  merely  striking  out  the 
words  "six"  and  "tlirce"  from  the  description  in 
the  win,  as  not  applicable  (unless  interchanged) 
to  any  lot  which  tiie  testator  owned;  or,  inst^ 
of  striking  them  out,  supposing  them  to  have 
been  blurred  by  accident  so  as  to  be  illegible,  the 
residue  of  the  description,  in  view  of  the  con- 
text, so  exactly  applies  to  the  lot  in  question, 
that  we  have  no  hesitation  in  nying  tliat  it 
was  lawfully  devised  to  Henry  Walker. 

The  judgment  i$  rewreed  and  the  eauee  tv- 
mandea,  wUh  directions  to  award  a  new  trial. 
True  copy.   Test: 

James  H.  MoEenne*,  Clerk,  Sup.  Court,  U.  8. 

Mr.  Justice  Wood8«  with  whom  concurred 
Mr,  Justice  Matthews*  Mr.  Justice  Gray 
and  Mr,  Justice  BlatehforcU  dissenting: 

Mr.  Justice  Matthews,  Mr.  Justice  Gray,  Mr, 
Justice  Blatchf  ord  and  m  vself  cannot  concur  in 
thejudgment  of  the  majority  of  the  court. 

Thesmt  was  an  action  of  ejectment  in  which 
the  will  was  offered  in  evidence  to  prove  the 
plaintiff's  title.  The  property  in  controversy 
was  lot  8,  in  square  40(5,  in  the  City  of  Wash- 
i  Dgton.  The  plaintiff  claimed  under  a  devise  of 
lot  6,  in  square  408.  The  devise  was  as  foUows: 
"I  bequeath  to  my  dearly  bdoved  brother, 
Henry  Walker,  forever,  lot  numbered  6,  in 
square  408,  togeUier  with  the  improvements 
thereon  erected  and  the  appurtenances  thereto 
belonging."  The  devise  does  not  describe  the 
property  sued  for.  Extrinsic  evidence  to  aid  the 
devise  was  offered  by  the  plaintiff,  who  insi&ted 
that  it  was  admissible  for  the  purpose  of  remov- 
ing a  latent  ambiguity. 

Latent  ambiguities  are  of  two  kinds:  first, 
where  the  description  of  the  devisee  or  the  prop- 
erty devised  is  clear  upon  the  face  of  the  will, 
but  it  turns  out  that  there  are  more  than  one 
estate  or  more  than  one  person  to  which  the 
description  applies;  and  second,  where  the  dev- 
isee or  the  property  devised  is  imperfectly  or  in 
some  respects  erroneously  described,  so  as  to 
leave  it  aoubtf  ul  what  person  or  property  is 
meant. 

It  is  clear  that  if  there  is  any  ambiguity  hi  the 
devise  under  consideration  it  belong  to  the 
latter  class.  But  there  is  no  ambiguity.  The 
devise  describes  the  premises  as  lot  6,  in  square 
408.  It  is  conceded  that  there  is  such  a  lot  and 
square  in  the  City  of  Washmgton,  and  but  one; 
and  it  is  not  open  to  question  what  precise  par- 
cel of  land  this  language  of  the  devise  poinU 
out  It  dearly,  and  without  uncertainty,  des- 
ipiates  a  lot  on  Ninth  Street,  between  I  and  E 
Streets,  weU  known  on  the  map  of  the  City  of 
Washington,  whose  metes  and  bounds  and  area 
are  definitely  fixed  and  platted  and  recorded. 
The  map  referred  to  was  approved  by  President 
Washington  in  1792,  ana  recorded  in  1794. 
Thousands  of  copies  of  it  have  been  engraved 
and  printed.  All  conveyances  of  real  estate  in 
the  dty  made  since  it  was  put  on  record  refer  to 
it;  it  is  one  of  the  munimenU  of  title  to  an  the 
pubUc  and  private  real  estate  in  the  City  of 
Washington,  and  it  is  probably  better  known 
than  any  document  on  record  in  the  District  of 
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Colombia.  The  tocaiM^  of  the  description  of 
the  lot  derised  is.  theiefofe,  matter  of  common 
knowledge,  of  which  the  court  might  erea  take 
Judicial  notice. 

Nor  is  any  ambiguitT  introdnoed  into  the  de- 
icription  by  the  worda  ^'  with  the  improvements 
thereon  erected  uid  the  appurtenances  thereto 
bdon^g,"  or  by  the  testimony  which  was 
oflerra  to  prore  that  at  the  date  of  the  will  and 
of  the  dcHitti  of  the  testator  the  lot  described  in 
tiie  devise  was  unimproved.  It  is  plain  that  the 
words  "  improvements  thereon  erected  "  were  a 
conveyancers  phrase  of  the  same  nature  as  the 
words  which  immediately  followed  them, 
namely:  "uid  the  appurtenances  thereto  be- 
longing," and  the  whole  phrase  is  simply  equiv- 
alent to  the  mads  **  with  the  improvements  and 
appurtenances,"  The  words  ^'with  the  im- 
provements thereon  erected  "  were  not  intended 
as  a  part  of  the  description  of  the  premises 
which  had  already  been  fully  and  accurately 
'  described;  but  were  used,  perhaps,  as  a  matter 
of  hiMt,  or  perhaps  out  of  abundant  but  un- 
necessary caimon  to  include  in  the  grant  im- 
provements that  might  be  put  upon  the  prem- 
ises between  the  date  of  the  testator's  will  and 
the  date  when  it  took  effect,  namely:  at  his 
death.  The  phrase  is  one  not  commonly  used 
to  identify  tiie  premises,  and  was  not  so  used  in 
this  devise.  TheBte  b  persuasive  evidence  of 
this  in  the  wiU.  For  in  eight  other  devises  of 
roal^  the  testator  particiuarly  describes  the 
character  of  the  improvements.  Thus,  In  the 
devise  to  his  brother,  John  Walker,  the  im- 
provements are  described  as  a  *'  two  story  brick 
bouse,  back  building;"  in  tiie  devise  to  Lewis 
Walker  as  "  a  two  story  brick  building,  with  a 
I  lasement  story  back  building; "  In  the  devise  to 
Margaret  Peck  of  four  lots,  as  "  a  two  story 
{rame  house  erected  on  lot  27; "  in  the  devise  to 
J  iouisa  Ballard,  as  a  "  three  story  brick  house;" 
in  the  devise  to  Sarah  McOallion,  as  a  "  frame 
house; "  In  the  devise  to  James  Walker  of  two 
lots,  as  "  two  tvro-story  brick  houses; "  and  in 
the  residuary  devise  to  James  Walker  of  the 
testator^s  real  estate  as  "  a  house  part  brick  and 
part  frsme,"  and  "  a  slaughter  house."  Then 
iH  nooroof  that  any  of  theother  real  estate  men- 
tioned in  the  will  was  improved.  There  is, 
[itf83]  therefor^  no  doubt  about  the  identic  of  the  lot 
described  in  the  devise. 

But  even  if  the  words  under  discussion  were 
used  to  cany  the  idea  that  the  property  men- 
tioned in  the  devise  was  improved,  and  it  turned 
out  to  be  unimproved,  these  facts  would  not 
make  the  description  ambiguous  or  uncertain. 
For  it  is  a  settied  rule  of  construction  that  if 
there  be  first  a  certain  description  of  premises 
and  afterwards  another  desmption  in  general 
terms,  the  particular  description  controls  the 
peneraL  TixoM,  In  Ovodtitle  v.  Southern.  1  M. 
6s  S.  299,  it  was  held  that  by  a  devise  of  <'all 
my  farm  called  Trogues  Vsm,  now  in  the  oc- 
cupation of  C,"  the  whole  farm  passed,  tiiough 
it  was  not  all  in  Cs  occupation.  Bee  also  if »2&r 
V.  Trav&n,  8  Bhig.  244;  Chodright  v.  JRurt,  11 
£a<tt,  Sa 

Another  cognate  rule,  well  settied  in  the  law, 
U  also  applicable  here,  and  that  is  that  where 
there  li  a  sufficient  description  of  premises,  a 
Bubseqoent  erroneous  addition  will  not  vitiate 
Ihe  description,  and  we  may  reject  a  false  dem- 
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onstratioQ.  Doe  v.  QaUowof,  5  B.  ft  Ad.  4S* 
Law  V.  Emnetead^  10  Conn.  28;  Bam  v. 
MiUshea,  22  TeiL.  285;  Aeibv.  MaUamM,  ION. 
T.  509, 582;  .dMott  y.  ilUoO,  08  Me.  800;  IXwu 
V.  WmeuU.  10  Gray,  868,  871;  J<nm  v.  BMm- 
S97»,  78  N.  0.  896;  8  Washb.  Real  Prop.  629. 

Upon  these  established  rules,  as  weQas  upor 
the  general  sense  and  practice  of  mankind,  ttii 
beyond  controversy  that  a  lot  described  in  tiie 
words  used  in  the  devise  in  question  would  pasi 
either  by  will  or  deed,  althou^  it  should  turn 
out  that  the  lot  was  unimproved.  Tliedescrip- 
'tion  is  as  nartteular  and  precise  as  if  the  metss 
and  bounas,  the  area,  and  the  street  co  whidi 
the  lot  was  situated,  and  every  other  particular 
ol  size  and  situation,  had  been  given.  The 
identity  of  the  lot  is  settled  beyond  questloa. 
Upon  ibe  authorities  cited  the  descriptioD  la  not 
rendered  ambiguous  or  uno^tain  by  the  use  of 
the  general  words  "with  the  impcoyementi 
erected  thoeon,"  even  thou^  there  be  do  Im- 
provements. It  f oUowB  that  the  description  of 
the  premises  in  controversy,  contained  In  tiie 
devise,  was  good  and  sufficient  and,  upon  wdl 
settied  rules  <^  law,  free  from  doubt  or  ambi- 
guity.       • 

It  is,  therefore,  b^yend  controversy  that  if  the 
testator  had  been  the  owner  of  lot  numbered  6, 
in  square  408,  It  would  have  passed  b^  the  de- 
vise;  and  the  suffldenpy  of  the  descriptioo  could 
not  have  been  challenged.  The  only  eroond, 
therefore,  upon  which  the  plaintiff  can  oaae  his 
contention  that  there  Is  a  latent  amblguitj  in 
the  devise,  Ishis  offer  to  prove  that  tiie  teatator 
did  not  own  the  lot  descnbedinthe  derlae,  but 
did  own  another  which  he  did  not  dispose  of  by 
his  wilL  This  does  not  tend  to  show  •  kUeni 
ambiguity.  It  does  not  tend  to  impun  the 
accuracy  of  the  description  contained  In  the 
devise.  It  only  tends  to  ahow  a  mistake  on  the 
part  of  the  testator  In  drafthif  his  wilL  TliiB 
cannot  becured  by  extrinsic  evidence.  For,  as 
Bfr.  Jarman  says:  "As  the  law  requires  wffls, 
botli  of  real  and  personal  estate,  to  be  in  writ- 
ing, it  cannot  conslstentiy  with  this  doctrine 
pmdt  parol  evidence  to  be  adduced  either  to 
contradict,  add  to  or  explain  the  contoita  of 
such  will;  and  the  princfole  of  this  rule  eri- 
dentiy  demands  an  Inflexible  adherence  to  it, 
even  where  the  consequence  Is  apartial  or  totel 
failure  of  the  testat^ff's  Intended  diqtaitkin.  fdr 
it  would  have  been  of  little  avail  to  require  that 
a  win  oft  0f^*iM  should  be  In  writing,  or  to  f^noe 
a  testator  around  with  a  guard  of  atteatiiur  wit- 
nesses, if,  when  the  written  instrument  faued  to 
make  a  full  and  explicit  dlsdoaore  of  Ids 
scheme  of  diq>oeition,  its  deficiencies  might  be 
supplied  or  its  inaccuracies  corrected  from  ex- 
trinsic sourcea."    IJarman,  Wi]]8,4thedL400. 

If  there  is  any  proposition  settled  In  the  law 
of  wills,  it  b  that  exfirinsic  evidence  Is  inadmis- 
sible to  show  the  Intention  of  the  testator,  un- 
less It  be  necessary  to  explain  a  latent  ambfgn- 
i^;  and  a  moe  mistake  Is  not  a  latent  ambign- 
i^.  Where  there  Is  no  latent  ambiguitT,  there 
no  extrinsic  evidence  can  be  receiyecL  Tnefiil- 
lowing  cases  support  this  proposition: 

Inlrt»Z0r  y.  iVoem,  8  Bins.  944,  Tladal, 
ChirfJuHioB  of  the  Ckmunon  rieaa,  and  I^nd- 
hurst.  OMrf  Baton  of  the  Sxche 
called  In  to  assist  Brougham.  Lord 
Their  Joint  ophiktt  was  delivefed  b^  TIadal, 
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CH^JwdiM,  The  case  was  thJa:  the  testator 
deviaed  all  hia  freehold  and  real  estate  in  the 
Coitnt  J  of  Limerick  and  City  of  Limerick.  The 
testator  had  do  real  estate  in  the  County  of  Lim- 
erick, but  his  real  estate  consisted  of  lands  in 
the  County  of  Clare,  which  was  not  mentioned 
la  the  wilL  and  a  small  estate  in  the  City  of 
limerick,  inadequate  to  meet  the  charges  in  the 
will  The  deyisee  offered  to  show  by  parol  evi- 
denoe  thai  the  estates  in  the  County  of  Clare 
were  Inserted  in  the  devise  to  him,  in  the  first 
dnfl  of  the  will,  which  was  sent  to  a  convey- 
anoer  to  make  certain  alterations  not  affecting 
those  estates;  that  by  mistake  he  erased  the 
words  '"Coim^  of  Ctare,"  and  that  the  testator, 
slier  keeplnff  the  will  by  him  for  some  time, 
esecoted  it  inthout  adverting  to  the  alteration  as 
to  ttMt  oooniy.  The  case  was  considered  on 
the  sMomption  that  the  extrinsic  evidence,  if 
artmittad,  would  show  that  the  County  of  Clare 
was  omitted  by  mistake,  and  that  the  land  in 
that  county  was  intended  to  be  included  in  the 
devise.  Siut  the  evidence  was  held  inadmissi- 
ble to  show  that  the  testator  intended  to  devise 
property  which  had  be^  omitted  by  mistake. 

Bo  in  B«  V.  Barrett,  Law  Rep.  8  Eq.  244, 
£mI  BomOly,  Master  of  the  Rolls,  said:  "Be- 
CBOse  the  testator  has  madeamistake,  voucan- 
mad  afterwards  remodel  the  will  and  maibe  It  that 
wUdi  yoQ  suppose  he  intended,  and  as  he 
would  have  drawn  it  if  he  had  known  the,in- 
ooRectness  of  t^™  suppoaitloii. 

Ib  Jaekton  ▼.  8iU,  lljohns.  201,  which  was 
aa  aetSon  of  ejectment,  the  defendant  claimed 
under  tiie  following  devise  to  the  testator's  wife: 
**1  alaocive  to  my  said  beloved  wife  the  farm 
whidi  i  DOW  occupy,  together  with  the  whole 
eropa,*  etc  In  a  subsrauent  part  of  his  will 
Che  tesCalormentioned  saidf premises  as  his  lands. 
It  turned  out  that  the  premises  in  controversy 
were,  at  the  time  the  wHl  was  made  and  at  the 
death  of  the  testator,  in  the  poesession  of  one 
MUb/arj  under  a  lease  for  seven  years.  The 
plafatHf  offered  testimouT  to  ahowthat  the  tea- 
talor  inteDded  to  devise  uie  premises  as  a  part 
of  the  farm  which  he  occupied  himself  and  of 
which  be  died  jXMsessed.  OhirfJudieeThomp- 

a  Justice  of  this  court,  in  deliv- 
t,  said:  "I  think  it  unnecessary 
to  aocloe  partlculariT  the  evidence  offered,  for 
k  Is  obvloai  that  if  it  was  competent,  eq)ecially 
pmi  that  of  Ifr.  Tan  Teehten,  it  would  have  ahown 
ckat  Uie  piemlses  were  intended  by  the  testator 
to  be  devised  to  the  defendant,  SiiL  The  will 
was  dmwn,  however,  by  Mr.  Y  an  Yechten,  un- 
der a  Driaapptehension  of  ftuiita,  and  under  a  be- 
lief that  the  testatorwaatn  the  actual  possession 
of  Uie  pramlaea.  It  la,  therefore,  a  dear  case 
of  mistake,  aa  I  apprehend;  and  under  this  be- 
lief I  have  industrunisly  searched  for  some  prin- 
ciple that  would  bear  me  out  in  letting  in  the 
cfkteBce  offered;  but  I  have  searched  in  vain 
«ad  am  aatlafled  the  testhnony  cannot  be  ad- 
mitted in  a  court  of  law  without  violating  the 
wise  and  salutarr  proviskms  of  the  Statute  of 
WiOa,  and  brealdng  down  what  have  been  oon- 
fidered  the  great  landmarks  of  the  law  on  this 
aDbject* 

In  TMbr  T.  Setmum't  Aid  SoeUtv,  7  Met 
188.  Uie  testator  gsvea  legacy  to  the  '^Seaman's 
Aid  Society  in  the  Ci^  S.  Boston,"  which  was 
the  correct  name  of  tne  sodoty.  The  legacy 
was  ddmed,  however,  by  another  aode^  called 
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the  Seaman's  Friend  Socluty.  Ohitf  JviHm 
Shaw,  in  stating  the  case,  said:  "It  is  also,  we 
think,  wdl  proved  by  the  drcumstanoes  which 
preceded  and  attended  the  execution  of  the  will, 
as  shown  bv  extrinsic  evidence,  that  it  was  the 
intention  of  the  testator  to  make  the  bequest  in 
Question  to  the  Seaman's  Friend  Sodetv,  and  at 
uie  time  of  the  execution  of  the  will  he  oelieved 
he  had  done  so;"  "that  the  testator  was  led  into 
this  mistake  by  erroneous  information  honestly 
given  to  him  by  Mr.  Baker,  who  drew  the 
will:"  "that  the  testator  acted  on  this  erroneous 
information  and  made  the  bequest  to  the  Sea- 
man's Aid  Sodetv  by  their  precise  name  and 
designation."  Tlie  court,  theiefore,  hdd  that 
there  was  simply  a  mistake  and  no  latent  am- 
biguity, and  that  extrinsic  evidence  'iTas  inad- 
missible. 

It  is  unnecessaiy  to  extend  this  opinion  by 
other  extracts  from  Uie  adjudged  cases.    The 

a  notations  we  have  OAde  are  from  masters  of 
tie  law.  The  following  additional  authoritiea 
wiU  be  found  to  sustcun  the  proposition  we 
have  stated:  Oh^ne^9  Oau,  5  Rep.  68;  Dot  v. 
Oxenden,  8  Taunt  147;  Bmith  v.  MaiUand^  1 
Yes.  Jr.  868;  Ohamben  v.  Minehtn,  4  Yes.  675 
and  note;  Doe  V.  Fet^toJv,  4B.  A  Aid.  57;  Jfstf- 

burghf. Newburgh. 5  Madd.  864;  0lemeTU9(m  v.      

OalndM,  1  Keen,  809;  Bratm  v.  SaUorutatt,  8  L^MTj 
Met  429,  426;  Jfann  v.  Exr$.  qfjfann,  1  Johns. 
Ch.  281;  TaUi  v.  CMe,  1  Jones,  Eq.  (K.  C.)  110; 
Wakt(m'i  Leme  v.  White,  5  Md.  297;  Oeear  v. 
Ohew,lQm  &  J.  127;  F^oatriekY.  mtxpatriek, 
86  Iowa,  674;  Kurtt  v.  Emer,  55  HI.  514. 

Our  conclusion  is,  therefore,  that  as  the  evi- 
dence offered  and  rejected  was  for  the  purpose 
of  explaining  a  latent  ambiguity  when  there 
was  no  ambiguity,  dther  liSent  or  patent,  i& 
was  properly  rejected. 

The  opinion  of  the  court  In  this  case  allows 
what  seems  to  us  to  be  an  unambiguous  devise 
to  be  amended  by  striking  out  a  sufficient  de- 
scription of  the  premises  devised,  and  the  blank 
thus  made  to  be  filled  by  ingenious  conjectures 
based  on  extrinsic  evidence.  This  is  in  the  face 
of  the  Statute  of  Frauds  in  force  in  the  District 
of  Columbia,  where  the  pranisea  in  controver- 
sy are  situate.  Ilfty  years  after  the  unequivo- 
cal devise  in  question,  as  written  and  executed 
by  the  testator,  had,  aa  required  by  law,  be^ 

E  laced  upon  the  records  of  the  District  for  the 
iformatloQ  of  subsequent  purchasers  and  in- 
cumbrancers, it  is  aUowed  to  be  erased,  and,  by 
argument  and  inference,  a  new  one  substitutea 
in  Its  place.  This  is  not  construing  the  wHl  of 
the  testator;  it  is  making  a  will  f  or  hiuL 

The  decision  of  the  oourt  subjects  the  title  of 
real  estate  to  all  the  diancea,  the  uncertainty, 
and  the  fraud  attending  the  admission  of  parol 
testimony,  in  order  to  give  effect  to  what  the 
court  thinks  was  the  mtention  of  the  testator, 
but  which  he  fkHed  to  express  in  the  manner 
reqt^red  by  law. 

Jamei  B.  MoKSoney,  Otork,  Sup.  Oourt  U.  a 
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[No*.  874.  ero.] 

ATBut(IJan.7,8,I8a«.    D«eideiMar.  I.IBBS. 

APPEALS  from  aod  In  error  to  the  Oroult 
Court  of  the  Unlud  Statea  for  the  Eaatern 
DIatrict  of  Vir^ia. 

The  hirtorf  and  facta  of  the  caae  sppeax  in 
the  opinion  of  the  coort. 

The  case  waa  aigued  with  the  related  caae*  of 
(9i«rVn  T.  Tii^or,  Barrf  r.  BdmtMtU,  BMatt 
V,  Va.  and  Band*  v.  Edmund*,  anU,  737,  73B, 
186  and  789,  and  with  Be  partt  RayaU,  pott, 
B73. 

Memrt.  VllUmm  I^  BorkU.  in  per^n, 
DMiIel  H.  CbmmberlaiB  and  Wm.  B. 
Borablower,  for  petitl< 


:  Mr.  J«$tiee  Harl»n  dellTered  the  opinion  of 
the  court: 

On  the  29th  daj  of  Mav,  188S,  William  L. 
Rojall  flied  two  petfdona  la  the  Circuit  Court 
of  the  United  Stales  for  the  Eaatern  District  of 
Tirniila,  each  Terifled  h;  oath  and  addressed 
to  Vbo  Judges  of  Uiat  coart. 

In  one  of  them  he  represents,  in  substance, 
that  he  is  a  citizen  of  the  United  States;  that  in 
June,  IBtM,  aa  a  represents  tire  of  a  citizen  oi 
New  York,  who  wastheownerof  certainbonds 
issued  br  Virftinla  under  the  Act  approved 
March  BO,  187],  entitled  "An  Act  toftovide 
for  the  Funding  and  PaynieDt  of  the  Public 
Debt,"  he  sold  in  the  City  of  Richmond,  '^ 
Richard  W.  Xtiory,  for  the  sum  of  )10.SC 


current  moner,  a  genuine  post  dueccupoD.cnt 
from  one  of  uiid  lx>uds  in  petitioner's  pretence, 
and  which  he  received  from  the  owner,  wiih 
instructions  to  sell  it  in  that  dly  for  the  best  mar- 
ket price;  that  said  coupon  beats  upon  its  fan 
the  contract  of  Virginia  that  it  ahould  be  re 
cdved  in  pajment  of  all  taxes,  debts  and  de- 
mands due  that  Commonwealth;  that  he  acted 
in  said  matter  without  compenaation;  and  con- 
sequentlT,  the  transaction  wa*  a  tale  of  the 
~)upon  by  iU  owner. 

Tno  petition  proceeda: 

"  Tiiat  on  the  aecond  dar  o<  Jnne,  IBSi,  the 
grand  JuiT  of  the  atyof  Richmond,  Virginia, 
found  an  mdictmrat  against  jovi  petitioner  foi 

...   _  _  .^ ,.,. —  ^  licenaa    "Hiat 

_  la  the  only  om 

that  your  petitioner  hat  lold.  TbM  joai  ped- 
tloner  waa  thereupon  Aneated  and  committed 
to  the  costody  of  N.  M.  Lee,  Sei^eant  of  Ote 
City  of  Richmond,  to  tie  tried  on  aald  indict- 
ment, and  tliat  be  will  tw  pioaecnted  and  tried 
on  said  Indictment  for  BeillngsiM  conpoo  with- 
out a  license,  under  theproviaionsofBectioDK 
of  the  Act  of  March  15. 1884,  relating  to  Ucensci 
genenJly,andthegen«alproTiaionB  of  the  stale 
bw  in  respect  to  doing  budnesa  without  a  It 
cena&  That  your  p^tioner  bad  no  license  nn- 
der  the  lawa  of  Virginia  to  tell  conpona.  That 
the  Act  <rf  the  Genml  Aaaemblv.  under  wbidi 
your  petitioner  was  arrested  and  is  being  prose- 
cuted, requires  any  parson  who  aeUs  <ne  cr 
more  of  the  aald  tax  recdvable  coiqxws  issued 
by  said  State  of  Virginia  to  pay  to  said  Stale, 
before  aald  sale,  a  spedal  llceuae  tax  of  $1,000; 
and,  in  addition  thereto  a  tax  of  20  p»  cent  co 
the  face  -ntau  of  each  coupon  Mdd.  , 

"  That  said  Act  does  ikH  require  the  seller  of 
any  other  coupon,  or  the  aeller  of  anything  dse, 
to  pay  said  tax;  but  it  la  directed  exdnrirely 
against  the  sellers  of  such  coupons.  Thatyoai 
....         ■    ^., ited  under  aalo  Art 


1  without  having 


ttoU;  Xx  parte Oiirtl, 


aruaiaton :  vaat  nuwM 
lamlltoQ,  8  C.  a,  bk.  1, 

lot  u.  B.,  sa,  bk.  n.  ae, 


KUtloner  is  being  nroi 
muse  he  sold  said  coupon  i 
first  paid  to  said  State  saM  special  license  tai. 
and  without  paying  to  her  said  apedal  tax  of 
20  per  cent  on  the  face  value  thereof.  That 
said  Act  of  the  General  Aaaembly  of  Virginia 
is  repugnant  to  section  10  of  article  1  of  the 
ConstitutlDn  of  the  United  Statea  and  it,  then- 
fore,  null  and  void.  That  If  the  said  State  can 
refuae  to  pay  the  said  coupons  at  maturity,  and 
then  tax  the  aaleof  them  totaxpayete,  she  may 
thus  indtrectlT  repudiate  Ihem  ahsolntely,  and 
thus  effectually  destroy  tiidr  Tmine. 

"  That  your  petitioner  hasbeenon  baQ  from 
the  time  ne  was  anested  untQ  now,  but  ihat 
his  bail  has  now  enrrendered  hint,  and  he  is  at 


cul«l  and  tried  on  said  indictment  That  he 
is  held  in  vlolaUoD  of  the  CnnstitntiaD  at  the 
United  States,  as  he  is  advised." 

In  the  other  petition  he  represents,  in  sub- 
stance, that,  under  the  provisions  of  the  befon 


bonds,  with  interest  coupons  i 
besring  upon  their  face  a  oootnct  to  receive 
them  in  payment  of  all  taxes,  debts  and  de- 
mands due  to  that  Commonwealth;  that  an- 
Diher  Act,  approved  Januaiy  14, 188S,  providea 
that  said  coupons  shall  not  be  received  in  pay- 
ment of  taxes  until  after  ^gment  rendered  la 
a  suit  thereon  according  to  ita  provlsloDa;  thai 

1 1 7  r.  s. 
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the  TmBdity  of  the  latter  Act  was  sustained  in 
Anttmi  t.  Oreenhaw,  107  U.  S.  709  [Bk.  27.  L. 
<d.  406],  upon  the  unround  that  it  furnished 
taxpajen  with  a  sufficient  remedy  to  enforce 
•tid  contract;  that  by  the  provisions  of  sections 
M  and  91  of  chapter  450  of  the  laws  of  Vir- 
ginia for  the  year  1888-84,  it  Is  provided  tbat 
stioTDeys  at  law  who  have  been  licensed  to 
pffictioe  law  less  than  five  years  shall  pay  a  li- 
eenae  tax  of  $15,  and  those  licensed  more  than 
tve  years  $26,  and  that  such  license  shall  en- 
tide  the  attorney  paying  It  to  practice  law  in 
•0  the  courts  of  the  State;  that  it  is  further 
prarided  by  nid  ninety-first  section  tbat  no  at- 
torney shafl  bring  any  suit  on  said  coupons  un- 
der add  Act  of  January  14, 1882,  unless  be  pays, 
fai  addition  to  the  above  mentioned  license  tax, 
•  further  special  license  tax  of  $250;  that  peti- 
tloiier  bad  neen  licensed  to  practice  law  more 
than  five  years,  and  that  in  tne  montb  of  April, 
1864,  be  paid  $26,  receiving  a  revenue  license 
10  practice  law  in  all  the  courts  of  the  State, 
bat  tbat  be  had  not  paid  the  additional  special 
Ikcnse  tax  provided  for  in  said  ninety-first  seo- 
tioB;  tbat,  under  employment  of  a  client  who 
had  tendered  coupons,  issued  by  Virginia  un- 
der the  Act  of  March  80, 1871,  to  the  treasurer 
of  IQchnDond  City  in  payment  of  his  taxes,  and 
thereafter  bad  paid  bis  tax  in  money — the  cou- 
poos  haying  been  received  by  that  officer  for 
tdeDtillcatioo  and  yerification,  and  certified  to 
the  Hustings  Court  of  the  City  of  Richmond- 
be  bioaglit  suit  under  the  Act  of  January  14. 
1862,  to  recoyer  the  money  back  after  provine 
te  genniDenesi  of  the  coupons:  that  the  grand 
fvw  of  the  City  of  Ricbmond  thereupon  found 
a  mdictinent  against  him  for  bringing  the  suit 
wttbool  having  paid  the  special  license  tax; 
tiat  he  broo^t  it  after  he  had  paid  his  license 
tn  above  mentioned,  and  while  he  had  a  license 
to  practice  law  until  April,  1886;  that  he  was 
tbetcupon  arrested  by  order  of  the  Hustinss 
Oooit  of  Ridimond,  committed  to  the  custody 
flf  X.  M.  Lee,  Sergeant  of  that  city,  and  is  about 
to  be  tried  and  punished  under  said  indictment; 
that  the  Act  reooiring  him  to  pay  a  special  li- 
cense tax  in  admtion  to  his  general  license  tax 
li  repugnant  to  section  10  of  article  1  of  the 
CliMslllulInn  of  the  United  States  and  is,  there- 
lose,  noil  and  void;  and  that  the  Act  proyiding 
for  poBiifaing  him  for  not  paying  the  specitu 
Beeue  tax  ii  likewise  repugnant  to  the  CfonsU- 


After  slating,  at  tome  length,  the  grounds 
^wo  wbidi  be  contends  that  the  before  men- 
tnoed  Acts  are  repuniant  to  the  Constitution, 
the  pecitiooer  avers  that  he  "is  now  in  the  cus- 
tody of  tlie.ssid  K.  M.  Lee,  Sereeant  of  the 
Cky  of  Richmond,  under  said  indictment  and 
be  iB«  therefore,  restrained  of  his  liberty  in  vio- 
Istioo  of  the  Coostitiidon  of  the  United  States." 

fiKb  petition  concludes  with  a  prayer  that 
tl»  circuit  court  award  a  writ  of  habea9  corpus 
directed  to  tbat  officer,  commanding  him  to  pro- 
teoe  the  body  of  the  petitioner  before  tbat 
cDort,  togetlier  with  the  cause  of  his  detention, 
•ad  Ibat  be  have  Judgment  discharging  him 
Cn4D  cutfody. 

La  each  case  the  petition  was  dismissed,  upon 
lbs  grooad  tlwt  the  circuit  court  was  without 
to  disdiarge  the  prifoner  from  pros- 
come  here  under  tlie  Act  of  March 
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8.  1885,  cliap.  858,  which  so  nmcndft  section  764 
of  the  Revised  Statutes  tis  to  give  tbis  court  ju* 
risdiction,  upon  appeal,  to  review  the  final  de- 
cision of  tbe  Circuit  Courts  of  the  United  Stotee 
in  ccrtoin  specille;!  coses,  including  tbat  of  a 
writ  of  ^iabe(uco)'puss\iGd  out  in  behalf  of  a  per- 
son alleged  to  be  restrained  of  his  liberty  in  yio- 
lation  of  tbe  Constitution.    28  Stat,  at  L.  437. 

Tbe  first  question  to  be  considered  is  wbether 
tbe  circuit  courts  have  jurisdiction  on  habea* 
corpus  to  discbarge  from  custody  one  who  is  re- 
strained of  bis  liberty  in  violation  of  the  Nation- 
al Constitution,  but  who,  at  the  time,  is  held 
under  state  process  for  trial,  on  an  indictment 
charging  him  with  an  offense  against  the  laws 
of  tbe  State.  • 

The  statutory  provisions  which  control  the 
determination  of  this  question  are  found  in  the 
following  sections  of  the  Revised  Statutes: 

"  §  751.  The  supreme  court  and  the  circuit 
and  district  courts  shall  have  power  to  issue 
writs  of  habeas  corpus, 

"  §  752.  The  several  justices  and  Judges  of 
the  ^d  courts,  vdthin  tneir  respective  jurisdio- 
tions,  shall  have  power  to  grant  writs  olliaJbeas 
corpus  for  the  purpose  of  an  inquiry  into  the 
cause  of  restraint  of  liberty. 

"§758.  Thevnritof  AaZ>easa>f7CM8halliono 
case  extend  to  a  prisoner  in  jail,  unless  where 
be  is  in  custody  under  or  by  color  of  tbe  au- 
thori^  of  tbe  united  States,  or  is  committed 
for  trial  before  some  court  thereof;  or  is  in  cus- 
tody for  an  act  done  or  omitted  in  pursuance 
of  a  law  of  the  United  States,  or  of  an  order, 
process  or  decree  of  a  court  or  judge  thereof; 
or  is  in  custody  in  violation  of  the  Constitution, 
or  of  a  law  or  treat^r  of  the  United  States;  or, 
being  a  subject  or  citizen  of  a  foreign  State  and 
domiciled  therein,  is  in  custody  for  an  act  done 
or  omitted  under  any  alleged  right,  titie,  au- 
thority, privilege,  protection  or  exemption 
claimed  under  the  commission  or  order  or  sanc- 
tion of  any  foreign  State,  or  under  color  there- 
of, the  yaMdit^  and  effect  whereof  depend  upon 
the  law  of  nations;  or  unless  it  is  necessary  to 
bring  the  prisoner  into  court  to  testify. 

"  i  754.  Application  for  tbe  writ  of  habeas 
corpus  shall  be  made  to  tbe  court  or  justice  or 
juajge  authorized  to  issue  the  same,  by  com- 
plamt  in  writing,  signed  by  the  person  for 
whose  relief  it  is  intended,  setting  forth  the 
facts  concerning  the  detention  of  tbe  party  re- 
strained, in  whose  custody  he  is  detained,  and 
by  virtue  of  what  claim  or  authority,  if  known. 
The  facts  set  forth  in  the  complaint  sliall  be 
verified  by  the  oath  of  the  person  makuig  tbe 
application. 

**  §  755.  The  court  or  justice  or  judge  to 
whom  tiie  application  is  made,  shall  forthwith 
award  a  wnt  of  habeas  corpus,  unless  it  appear 
from  the  petition  itself  that  the  party  is  naten- 
titied  thereto.  The  writ  shall  be  directed  to 
the  person  in  whose  custody  the  party  is  de- 
tained. 

"  §  761.  The  court  or  justice  or  judge  shall 
proceed  in  a  summary  viray  to  detenmne  the 
facts  of  the  case,  by  hearing  the  testimony  and 
argmnents,  and  thereupon  to  dispose  of  the 
ptfty  ss  law  and  justice  require." 

It  is  further  provided  that,  pending  tbe  pro- 
ceedings on  habeas  corpus  in  cases  mentioned 
in  sections  768  and  764  (which  indude  an  •'p- 
plication  for  the  writ  l^  a  person  alleged  to  be 
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restrained  of  Lis  liberty  Inviobitlanof  the  Oon- 
sUtaUon  of  the  Unitea  States)  and.  ''nntfl  final 
fndffroent  theiefn,  and  after  nnal  judgment  of 
Jiadiarge,  anT  proceeding  against  the  person 
so  imimsonea  or  confined  or  restrained  of  his 
[247]  liberty,  in  any  state  court,  or  by  or  under  the 
authority  of  any  State,  for  any  matter  so  heard 
or  determined,  or  in  process  of  beinff  heard  and 
determined,  under  such  writ  of  haSm  oorpui, 
shall  be  deemed  null  and  yoid."    §  760. 

The  mnt  to  the  circuit  courts  in  section  751 
of  JuriKliction  to  issue  writs  of  habeat  corpui  is 
in  language  as  broad  as  could  well  be  em- 
ployed. While  it  is  attended  by  the  general 
condition,  necessarily  implied,  that  the  author- 
ity confenred  toust  be  exercised  agreeably  to 
the  principles  and  usages  of  law,  the  only  ex- 
press limitation  imposed  is  that  the  priyilege  of 
the  writ  sliall  not  be  enjoyed  by— or  rather  that 
the  courts  and  the  judicial  officers  named  shaU 
not  have  power  to  award  the  writ  to— any  pris- 
oner in  lail,  except  in  specified  cases,  one  of 
them  being  where  he  Is  aU^ed  to  be  held  in 
custody  in  violation  of  the  Constitution.  The 
latter  class  of  cases  was  first  distinctly  provided 
for  l^  the  Act  of  February  6, 1867,  chi^.  28, 
14  Stat  at  L.  684,  which  declares  that  the  sev- 
eral courts  of  the  United  States,  and  the  sev- 
eral justices  and  ludges  thereof,  within  their  re- 
specuve  jurisdicUons,  in  addition  to  the  author- 
ity then  conferred  bv  law,  "ahaU  have  power 
U>  grant  writs  of  haSeoi  earput  where  any  per- 
son may  be  restrained  of  nis  or  her  lib^ty  in 
violation  of  the  Constitution,  or  any  treaty  or 
hiw  of  the  United  States."  Whether,  there- 
fore, the  appellant  is  a  prisoner  in  jaU,  within 
the  meaning  of  section  768.  or  is  restrained  of 
his  liberty  by  an  officer  of  the  law  executing 
the  process  of  a  court  of  Yirgiida,  in  either  case, 
it  bong  alleged  under  oath  that  he  is  held  in 
custody  in  violation  of  the  Constitution,  the 
circuit  court  has,  by  the  express  words  of  the 
statute,  jurisdiction  on  habea$  earptu  to  inquire 
into  the  cause  for  which  he  is  restrained  m  his 
liberty,  and  to  dispose  of  him  "as  law  and  ius- 
dee  require."  » 

It  may  be  sngsested  that  the  state  court  is 
competent  to  dedde  whether  the  petitioner  is  or 
U  not  illegally  restrained  of  his  liberty;  that  the 
appropriate  time  for  the  detemdnation  of  that 
Question  is  at  the  trial  of  the  indictment;  and 
that  his  detention  for  the  purpose  shnply  of  se- 
curing his  attendance  at  the  trial  ought  not  to 
be  deemed  an  improper  exercise  by  that  court 
rj^49i  of  its  power  to  hear  and  decide  the  case.  The 
*^^''  first  ox  these  propositions  \a  undoubtedly  sound; 
for  in  BM  v.  QmnoUn,  111  U.  8. 687  [Bk.  28, 
L.  ed.  54S1,  it  was  held,  upon  full  considera- 
tion, that  '^a  state  court  of  original  jurisdiction, 
having  the  parties  before  it,  may,  oonsistentlj 
with  existhig  federal  l^gishition,  determine 
cases  at  law  orin  equity,  arising  under  the  Con- 
stitution and  laws  of  the  United  States,  or  in- 
volving rights  dependent  upon  such  Constitu- 
tion or  laws;"  and  that  "upon  the  state  courts, 
equally  with  the  courts  of  the  Union,  rests  the 
obliganon  to  guard,  enforce  and  protect  every 
right  granted  ot  secured  by  the  Constitution  of 
the  United  States,  and  the  laws  made  in  pursu- 
ance thereof ,  whenever  thoee  rights  are  involved 
in  any  suit  or  proceeding  before  them."  But 
with,  respect  to  the  other  propositions,  itisdear 
ihat  if  the  local  statute  under  whidiKoyaU  was 
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indicted  be  repugnant  to  the  ConstitntioQ,  tlM 
prosecution  against  him  has  nothing  upon  which 
to  rest,  and  the  entire  proceeding  against  him 


is  a  nullity.    Am  wbb  aaid  in  Ex  parte  SMotd^ 
100  U.  8. 876  [Bk.  SUS,  L.  ed.  710J:  "An  uncon- 
stitutional law  is  void  and  Is  as  no  law.     An 
offense  created  by  it  is  no  crime.  A  convictlou 
under  it  is  not  merely  erroneous,  but  la  illegal 
and  void  and  cannot  be  a  legal causeof  Imxma- 
onment."    So,  JEv  parU  Tarbraugh,  110  U.  S. 
654  [Bk.  28,  L.  ed.  274],  it  was  said  that  if  the 
statute  prescribing  the  offense  for  which  Yar- 
borough  end  his  associates  were  convicted  was 
void,  Uie  court  whidi  tried  them  was  wittioat 
jurisdiction^  and  they  were  entitled  to  be  dis- 
charged.   It  would  seem,  whether  refereooe  he 
had  to  the  Act  of  1867  or  to  existhiff  statatoiy 
provisions,  that  it  was  the  purpose  gI  Congvess 
to  invest  the  courts  of  the  Union,  and  Ifae  Job- 
tioes  and  Judges  thereof,  with  power,  upoQ  wzlt 
of  habeoi  eorvus,  to  restora  to  liberty  any  per- 
son, within  Uieir  respective  jurisdictioiia,who  is 
held  in  custody,  by  whatever  authority.  In  Tk>- 
lation  of  the  Constitution  or  any  law  or  treaty 
of  the  United  States.  The  statute  evidently  con- 
templated that  cases  mifht  arise  when  the  power 
thus  conferred  should  be  exercised  during  the 
progress  of  (Mpoceedings  instituted  agnlnat  the 
petitioner  in  a  state  court,  or  by  or  under  an- 
thority  of  a  State,  on  account  of  the  Tery  mat- 
ter presented  for  determhiation  l^  the  writ  of 
haiiatearpu*;  for  care  is  taken  toproridetfaat 
any  such  proceedinss,  pending  the  hearing  of 
the  case,upon  the  writ  and  until  final  ludgment, 
and  after  the  prisoner  is  discharged^  ahaU  he 
null  and  void.    If  such  were  not  the  olear 
implication  of  the  statute,  still,  asitdoea  not  ex- 
cept from  its  operation  cases  In  whi^  the  ap- 
plicant for  the  writ  is  held  in  custody  by  fie 
authority  of  a  State,  acting  through  ila  jndi- 
darv  or  by  Its  officers,  the  oourt  ooold  not« 
against  the  positive  language  of  Coogreaa^  de- 
clare any  such  exception,  unkas  requeued  to  do 
so  by  the  terms  of  tne  Constitution  itaelf.   Bat 
as  the  judicial  power  of  the  Katkm  extenda  to 
all  cases  arising  under  the  Constitation,  Ihelswa 
and  treaties  of  the  United  States;  as  Ibe  prir- 
ilege  of  the  writ  of  habeoi  eornu§  cannot  he  ana- 
pended  unless  when  in  cases  of  rebellion  or  in^m- 
sion  the  public  safetymay  require  it;  and  sua  Oon- 
giess  has  power  to  pass  all  taws  neneaaaij  mnd 

Sx>per  to  carry  Into  execution  thepowera seated 
r  the  Constitution  in  the  Qovemment  of  the 
nited  States  or  in  anr  department  or  oOoer 
thereof ;  no  doubt  can  exist  asto  Uie  power  of  Con- 
gressthus  toenlarse  the  jurisdictionof  Ibe  ooiuts 
of  the  Union  and  of  their  justioeB  and  Jodieea. 
That  the  petitioner  la  held  under  t|ie  nnthotlty 
of  a  State  cannot  affect  the  quemon  of  the 
power  or  jurisdiction  of  the  dicuit  oonrt  to  in- 
quire into  the  cause  of  his  commitment  suadto 
discharge  him,  if  he  be  restrained  of  hfa  Bherty 
in  violation  of  the  Constitution.  TIm  granid 
jurcns  who  found  the  Indictment,  the  ooort  faito 
which  it  was  returned  and  by  wfaoae  order  he 
was  arrested,  Bsd  the  officer  who  holds  him  In 
custody,  are  all,  equally  with  indivldiuU  citi- 
zens, under  a  duty,  from  the  dlsdiarge  of  which 
the  State  could  not  xdease  them,  to  respect  and 
obey  the  supreme  law  of  the  lana«"anythlng  in 
the  Constitution  and  laws  of  any  Staie  to  the 
contrary  notwithstanding.**  And  that  eqnal 
power  does  not  bdong  to  the  ooorla  and  Jnogea 
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of  Um  ieTend  Slates;  that  thejcannot,  under 
anyanHiofity  conferred  by  the  States  dischaise 
from  castodjperBons  hela  by  authority  of  the 
eourts  of  the  United  States,  OTof  comminioners 
of  muik  courts,  or  by  oflElcers  of  the  General 
OoremmeDt  aciing  under  its  laws,  results  from 
tbe  sopfemacy  of  the  Constitution  and  laws  of 
the  United  States.  Ahlman  y.  Booih,21  How. 
5Q6re3U.S.bk.l6,L.ed.l69J;  TofWi  0cm, 
18WalL887[80U.S.bk.90,L.ed.597|;  BM 
▼.  OffnnaOif,  IllU.  8.889  [Bk.  28,L.ed.  547] 

We  are,  therefore,  of  opinion  that  the  circuit 
court  has  Jurisdicticm  upon  wHt  of  habeai  wt* 
jN»  to  inquire  into  the  cause  of  appeUanfscom- 
mftment,  and  to  discharge  him,  if  he  be  held  in 
CQStody  in  yiolation  of  the  Constitution. 

It  remains,  howeyer,to  be  considered,  whether 
tte  refusal  of  that  court  to  issue  tlie  writ  and  to 
fiske  the  accused  from  tlie  custody  of  thestate 
olBoer  can  be  sustained  upon  any  othen  ground 
Umo  the  one  upon  which  it  proceeded.  If  it 
ctti  be»  tbe  Judgment  wiU  not  be  reyersed  be- 
caaae  an  inefficient  reason  may  haye  been  as- 
s|ned  for  the  dismiiwal  of  the  petitions. 

undoubtedly  the  writ  should  be  forthwith 
awarded,  *'  unless  it  appears  from  the  petition 
ttielf  that  the  party  Is  not  entitled  thereto;" 
and  the  case  summarily  heard  and  determined 
"aa  law  and  Justice  require.''  Such  are  the  ez- 
ptess  vequironents  of  ue  statute.  If,howeyer, 
k  is  miannt  upon  tlie  petition  tliat  the  writ  if 
iMoea  ought  not,  on  prmciples  of  law  and  Ji^ 
dce,  to  result  In  tlie  immediate  discharge  of  the 
accused  from  custody,  the  court  is  not  bound  to 
award  tt  as  soon  as  the  application  is  made. 
&Mrtt  WaMn$,  8  Pet  191 201  [28  U.  S.  bk. 
7, 11^  880, 688]:  Ssvarte kmiffon AWaXi.  8, 
Ul  [71  U.  S.  bl.  18,Led.  881,  892].  What 
laiw  and  Justice  may  require,  in  a  particular 
caM,  la  often  an  embarrasslnff  question  to  the 
coot  or  to  the  Judicial  officer  oraore  whom  the 
peHtJonw  Is  brought  It  Is  alleged  hi  the  peti- 
tioM  iMiitlinr  one  of  whIdL  howeyer,  is  accom- 
panied by  a  copy  of  the  Indictment  in  the  state 
eoait»  nor  by  any  statement  giying  a  reason 
wliy  audi  a  copy  was  not  obtainecP-that  the 
^ipeDant  is  hda  in  custody  under  process  of  a 
state  court  in  whidi  he  stands  indicted  for  an 
alleged  ofltense  against  the  laws  of  Yhrginia.  It 
Is  stated  In  one  case  that  he  gaye  bail  out  was 
nfaaequently  surrendered  by  his  sureties.  But 
H  is  DOi  alleged  and  it  does  not  appear  in  either 
caaa  ttiat  beli  unable  to giye  security  for  his  ap- 
ptraiMT  In  the  state  court,  or  that  reasonable 
Ml  Is  denied  bim,  or  that  his  trial  will  be  un- 
•eoeaaarlH^  delayed.  The  question  as  to  the  con- 
rtHntioiia&ty  of  the  law  under  which  he  is  in- 
flcted  must  necessarily  arise  at  his  trial  under 
dbs  indletment,  audit  isone  upon  which,  as  we 
fcacye  aeen,  his  competent  for  the  state  court  to 
paasi  Under  such  orcumstances,  does  the  stat* 
oftelmperatiydy  require  the  drcuit  court,  by 
writ  of  Aoteoi  corpus,  to  wrest  the  petitioner 
boaa  the  custody  of  the  state  officers  in  ad- 
tnea  of  his  trial  in  Uie  state  court?  We  are 
of  opiidOB  that  whUe  the  circuit  court  has  the 
power  to  do  SOL  and  may  discharge  the  accused 
hadyittoaof  his  trial  If  he  is  restrained  of  his 
Hbcftyinyidlatlonof  the  National  Constitution, 
Itis  Doi  boimd  in  eyery  case  to  exercise  such 
immediately  upon  application  being 
for  the  writ  We  cannot  suppose  that 
Intended  to  compel  those  courts,  by 
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such  means,  to  draw  to  themselyes,  in  the  first 
instance,  the  control  of  all  criminal  prosecu- 
tions commenced  in  state  courts  exercisiDfi^  au- 
thority within  the  same  territorial  limits,  where 
the  accused  claims  that  he  is  held  in  custody  in 
yiolation  of  the  Constitution  of  the  United 
States.  The  in  junction  to  hear  the  case  sum- 
marily, and  th^eupon  "  to  dispose  of  the  party 
as  law  and  Justice  require,"  aoes  not  deprive 
the  court  of  mscretion  as  to  the  time  and  mode 
in  which  it  will  exert  the  powers  conferred  upon 
it  That  discretion  should  be  exercised  In  the 
hs±!t  of  the  relations  existing,  under  our  system 
of  goyemment,  between  the  judicial  tribunals 
of  toe  Union  and  of  the  States,  and  in  recogni- 
tion of  the  fact  that  the  public  ffood  reqiures 
that  those  relations  be  not  disturbed  by  unnec- 
essary conflict  between  courts  eoually  bound 
to  guard  andprotect  rights  securea  by  the  Con- 
stitution. Wnen  the  petitioner  is  in  custody  by 
state  authority  for  an  act  done  or  omitted  to  1>e 
done  in  pursuance  of  a  law  of  the  United  States, 
or  of  an  order,  process  or  decree  of  a  court  or 
Judge  thereof;  or  where,  being  a  subject  or  citi- 
zen of  a  foreign  State,  and  <toiniciled  therein, 
he  Is  in  custody,  under  l&e  authority. for  an  act 
done  or  omitted  under  any  alleged  right,  title, 
authority,  privilege,  protection  or  exemption 
claimed  under  the  commission,  or  order  or  sane- . 
tion  of  any  foreign  State,  or  under  color  thereof, 
the  validity  and  effect  whereof  depend  upon  the 
law  of  nanons;  in  such  and  like  cases  of  ur- 
gency, involving  the  authority  and  operations 
of  the  General  Government,  or  the  obligations 
of  this  country  to,  or  its  relations  with,  foreign 
nations,  the  courts  of  the  United  States  have 
frequently  interposed  by  writs  of  habeas  eorpui 
and  discharged  prisoners  who  were  held  in  cus-  roKoi 
tody  under  state  authority.  So,  also,  when  they  «-**'*i 
are  in  the  custody  of  a  state  cfficer,  It  may  be 
necessary,  by  use  of  the  writ,  to  bring  them 
into  a  court  of  the  United  States  to  testify  as 
witnesses.  The  present  cases  involve  no  such 
considerations.  iTor  do  their  circumstances,as 
detailed  in  the  petitions,  suggest  any  reason 
why  the  state  court  of  original  jurisdiction  may 
not,  without  interference  upon  the  part  of  the 
courts  of  the  United  States,  pass  upon  the  ques- 
tion which  is  raised  as  to  the  constitutionality 
of  the  statutes  under  which  the  appellant  is  in- 
dicted. The  circuit  court  was  not  at  liberty, 
under  the  drcumstanoes  disclosed,  to  presume 
that  the  decision  of  the  state  court  would  be 
otherwise  than  is  required  by  the  fundamental 
law  of  the  land,  or  tnat  it  would  disrecard  the 
settled  principles  of  constitutional  law  an- 
nounced by  this  court,  upon  which  is  dearly 
conferred  the  power  to  decide  ultimately  and 
finally  all  cases  arising  under  the  Constitution 
and  laws  of  the  United  States.  In  Taylor  v. 
Oarryl,  20  How.  685  [81  U.  S.  bk.  16,  L.  ed. 
1028J,  it  was  said  to  be  a  recognized  portion  of 
the  du^  of  this  court  (and,  we  wHl  add,  of  all 
other  courts,  national  and  state)  *'to  give  prefer- 
ence to  such  principles  and  methods  of  proced- 
ure as  diaU  seem  to  conciliate  the  distinct  and 
independoit  tribunals  of  the  States  and  of  the 
Union,  so  that  they  may  cooperate  as  harmo- 
nious members  of  a  judicial  system  coextensive 
with  the  United  States,  and  submitting  to  the 
paramount  authori^  of  the  same  Constitution, 
laws,  and  federal  ooligatlons.''  And  in  ChveU 
▼  mvma^  111  U.  S.  182  (Bk.  28,  L.  ed.898], 
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it  was  declared  "that  the  forbearance  which 
courts  of  co-ordinate  jurisdiction,  administered 
under  a  sinele  system,  exercise  towards  each 
other,  whereby  conflicts  are  avoided,  by  avoid- 
ing interference  with  the  process  of  the  other, 
is  a  principal  of  comity,  with  perhaps  no 
higher  sanction  than  the  utility  which  comes 
from  concord;  but  between  state  courts  and 
those  of  the  United  States  it  is  something  more. 
It  is  a  principle  of  rig^t  and  of  law  and,  there- 
fore, 01  neceiity.'* 

That  these  saJutaiy  principles  may  have  full 
operation,  and  in  harmony  with  what  we  sup- 
pose was  the  intention  of  Congress  in  the  en- 
actments in  question,  this  court  holds  that 
where  a  person  is  in  custody,  under  process 
from  a  state  court  of  original  Jurisdiction,  for 
an  alleeed  offense  against  the  laws  of  such  State, 
and  it  b  claimed  that  he  is  restrained  of  his  lib- 
1-2531  erty  in  violation  of  the  Constitution  of  the 
^  ^  United  States,  the  circuit  court  has  a  discretion 
whether  it  will  dischar^  him,  upon  habeoi 
ecrjwB,  in  advance  of  his  trial  in  the  court  in 
which  he  is  indicted;  that  discretion,  however, 
to  be  subordinated  to  any  special  circumstances 
requiring  immediate  action.  When  the  state 
court  shall  have  finally  acted  upon  the  case,  the 
circuit  court  has  still  a  discretion  whether,  un- 
der all  the  circimistances  then  existing,  the  ac- 
cused, if  convicted,  shall  be  put  to  his  writ  of 
error  from  the  highest  court  of  the  State,  or 
whether  it  wiU  proceed,  by  writ  of  habeas  eor- 
pus,  summarily  to  determme  whether  the  peti- 
tioner is  restrained  of  his  liberty  in  violation  of 
the  Constitution  of  the  United  States.  The 
latter  was  substantiaUy  Uie  course  adopted 
in  Eae  parte  Bridges,  2  Woods,  428.  The  pris- 
oner was  indicted  and  convicted  in  one  oi  the 
courts  of  C^igia  for  poiury  committed  in  an 
examination  before  a  United  States  Commis- 
sioner under  what  is  Imown  as  the  Enforce- 
ment Act  of  Congress.  He  was  discharged 
upon  ?iabeas  carpus,  sued  out  before  Mr,  Justice 
Bradley,  upon  the  groimd  that  the  state  court 
had  no  Jurisdiction  of  the  case,  the  offense 
charged  being  one  which,  under  the  laws  of  the 
United  States,  was  exclusively  cognizable  in  the 
federal  courts.  Adverting  to  the  argument 
that  where  a  defendant  has  been  regularly  in- 
dicted, tried,  and  convicted  in  a  state  court,  his 
only  remedy  was  to  carry  the  Judgment  to  the 
state  court  of  last  resort,  and  thence  by  writ  of 
error  to  this  court,  he  ^d:  "  This  might  be 
so  if  the  proceeding  in  the  state  cciirt  was 
merely  erroneous;  but  where  it  is  void  for  want 
of  juiisdiction,  habeas  corpus  will  lie,  and  may 
be  issued  by  any  court  or  Judge  invested  with 
Bupervisoryjunsdiction  in  sudi  case.  Ex  parte 
fyinge,  18  Wall.  163  [85  U.  S.  bk.  21,  L.  ed. 
872]."  It  was  further  observed  in  the  same 
aisc  that  while  it  might  appear  unseemly  that 
a  prisoner,  after  conviction  in  a  state  court, 
should  be  set  at  liberty  by  a  single  judge  on  Ao- 
heas  carpus,  there  was  no  escape  from  the  Act 
of  1867,  which  invested  such  Judge  with  power 
to  discharge  when  the  prisoner  was  restrained 
of  his  liberty  in  violation  of  a  law  of  l^e  United 

L«o«j  ^  ji  jq^  jjq^  appear  that  the  circuit  court 
might  not,  in  its  discretion  and  consistently 
witn  law  and  Justice,  have  denied  the  applica- 
tions for  the  writ  at  the  time  they  were 
made,  we  are  of  opinion  that  the  Judgment  in 
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each  case  must  be  affirmed,  bat  without  pn^a- 
dice  to  the  right  of  the  petitioner  to  renew  Lis 
applications  to  that  court  at  some  future  time 
should  the  circumstances  render  it  proper  to 
do  so. 

AJfhrmed. 
Trueoopj.   Test: 

James  H.  MoKenney,  Ctetk,  Sop.  OoiirC»  U.  & 
Otod  117  U.  8. 26&,  COa. 


Ihs  Parte: 
In  the  Matter  of  WILLIAM  L.  BOYALL^ 

FiaHioner. 

(See  &  a  Beporter^  ed.254-C5BJ 

Habeas  ooTpiia--Jurisdieti(m  qf  this  wurt  wksn 
peHticner  is  restrained  under  stats  proesss. 

If  this  court  has  legal  power,  on  Ikri^aateorpw,  to 
discharge  the  petitioner  who  is  held  under  state 
process  for  trial  on  an  indictment  charging  him 
with  an  ofTense  against  the  laws  of  the  State,  tt 
should  not  be  ezeroised  in  advance  of  hto  titeL 

[No.  8  Orig.J 
Argued  Dee.  J,  1884-     DeSdsd  Ifarek  J.  J886. 

PETITION  for  a  writ  of  habeas  corpus. 
Messrs.  WiUUm  L.  Boyall,  in  penon, 
and  Daniel  H.  Chamberlaiiu  for  pet&ooer. 

Mr.  Justice  Harlan  delivered  the  opinionol 

the  court: 

This  is  an  original  application  by  W.  L. 
Royal],  to  this  court,  for  a  writ  of  kabeas  etr- 
pus,  directed  to  N.M.  Lee,  Sergeant  of  the  aty 
of  Richmond,  Virginia,  commandine  hwp  to 
produce  the  body  of  the  petitioner  before  this 
court,  together  with  the  cause  of  his  detention, 
that  he  may  be  discharged  from  the  cnstodycrf 
said  officer.  The  writ  is  asked  npon  the  eroond 
that  the  statute  under  which  he  was  arrested 
and  is  held  in  custody  is  repugnant  to  the  Con- 
stitution of  the  United  States;  and,  con9eqneD^ 
Iv,  that  he  is  restrained  of  his  liberty  in  viola- 
tion of  that  instrument  The  petition  was  filed 
here  on  the  first  day  of  December,  1884.  It 
states  the  same  facts  as  are  set  out  in  the  peti- 
tion in  case  975,  Jnst  determined. 

The  ^plication  for  the  writ  must  be  denied. 
It  is  sufficient  to  sav  that  if  this  court  has  power, 
under  existing  legishition  and  npoa  habeas  cor- 
pus, to  discharge  the  petitioner  who  is  in  cosCo- 
dy  xmder  the  process  of  a  state  court  of  original 
lunsdiction,  for  trial  on  an  indictment  charge 
mg  him  with  an  offenseagainst  the  laws  of  that 
State— upon  which  it  is  not  necessary  to  express 
an  opinion— «uch  power  ought  not»  for  the  ree- 
sons  given  in  the  other  cases  JostdeckUsd,  to  be 
exercised  in  advance  of  his  tnaL 

Denied. 

Trueoopj.   Test: 

James  H. Megcnney% Ctek,  8qpw 0I>  ca 
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INSURANCE   COMPANY  OP 
BROOKLYN,  Appi., 


ERIE  AND  WESTERN  TRANSPORTA- 
TION COMPANY. 

0M  &  C  Reporter^  ed.  81S-tt7 J 

/■wrnmoi    §}tbrogaUon-^eei  nf  clause  in  hill 
^  lading  giving  earrinn  ben^  cf  inturance. 

L  crpoo|Mjiii6iitforatotallo«offfoodtlii8ure(L 
the  tntranoe  ii  onlr  subrogated  to  such  rights  of 
■etioo  ■■  the  assurea  has  AjBrainst  third  persons  who 
CBiaad  orare  rsspoDalMe  forthe  loss. 

r  A  stfpulatJon  in  a  hm  of  lading  allowing  the 
carrier  the  beneftt  of  anj  insuranoe  procured  br 
the  owner  is  Talld  as  between  the  parties,  although 
the  losi  be  oooMtoned  by  the  negligence  of  the  oar- 
or  his  agents;  and  in  the  absence  of  fraudulent 
lent  or  misrepresentation,  the  insurer  can 
no  aotkm  against  the  carrier,  upon  any 
tneonslateat  with  the  stipulation. 

[Na  120.] 

AfgumiJmM.19.M0,188e.  DeeidddMcur.  1,1886. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Easteni  District  of  WiaoonsiD. 

Sutement  hw  Mr.  Justice  Chr»xt 
This  was  a  ubel  in  admiralty  against  a  com- 
moQ  carrier,  bj  an  Insurance  Company  which 
had  insured  the  owners  upon  the  goods  carried 
and  bad  paid  them  the  amount  of  ue  insurance, 
sad  cUumed  to)be  subrogated  to  their  rights 
wainst  the  carrier.  The  defense  relied  on  was 
t£tt,  by  a  provision  of  the  contract  of  carriage, 
the  earner  was  to  haye  the  benefit  of  any  in- 
soraiBoe  upon  the  ^oods.  The  district  court 
Md  that  this  proyision  was  valid,  and  there- 
fore DO  right  of  subrogation  accrued  to  the 
Kbdant,  and  entered  a  decree  accordingly.  The 
Ebelant  appealed  to  the  circuit  court,  which 
ioaod  the  following  facts: 

The  respoDdent  was  a  Pennsylvania  corpora- 
ttoa,  anthorizod  to  carry  on  the  business  of  lake 
taiMportatSoD,  was  engaged  in  business  as  a 
eommaa  carrier,  and  own^  a  line  of  propellers 
raudDg  between  Erie  and  other  ports  on  the 
Lakes,  caltod  the  Anchor  Line,  one  of  which 
protidSera  was  The  Merchant. 

On  Jnly  24, 1874,  the  firms  of  A.  M.  Wright 
4k  Co.,  owners  of  16,825.84  bushels  of  com 
worth  $8,000;  Elmendorf  A  Co.,  owners  of  800 
boriieis  of  com,  worth  $000;  and  Gilbert  Wol- 
eott  &  Co.,  ownefs  of  8i70  bushels  of  com  and 
mbuibelsof  oati,  together  worth  $800,  caused 
to  be  shipped  on  boara  the  propeller  Merchant, 
then  lying  at  Chica^  and  oound  for  Erie,  the 
cnia  aforesaid,  consigned  to  themselves  at  other 
plaees  beroiid;  and  severally  made  oral  agree- 
ments wtth  the  respondent,  by  which,  in  con- 
iiderrtion  of  certain  stipulated  freight,  the  re- 
sponleot  agreed  to  tnnnx>rt  the  several  parcels 
d  gnin  from  Chicago  by  way  of  the  lakes  to 
En^and  tbosce  to  forward  them  to  their  ulti- 
■ate  destinations;  and  it  was  tacitly  understood 
ibat  bills  of  lading  for  the  shipments  would  be 
sohwqDcmly  issued  to  the  shippers,  but  notbine 
whatever  was  said  respecting  the  terms  and 
coDdttkni  thereof . 
After  the  goods  had  been  received  on  board 
~  fbe  pcopeDer  had  departed  on  her  voyage, 
wufponimt  d^vered  to  the  shioDers  re- 


spectivelv  bills  of  lading,  each  of  ^^  hicb  de- 
scribed the  goods  as  shipped  on  the  propel  !er 
Merchant,  and  addressed  to  the  owners  by  name 
at  their  ultimate  destination;  fixed  the  rate  of 
freight  from  Chicago  to  that  destination;  and 
contained  an  agreement  that  the  goods  should 
be  "transported  by  the  Anchor  Line,  and  the 
steamboats,  railroad  companies  and  forwarding 
lines  with  which  it  conDccts,  until  the  said 
goods  shall  have  reached  the  point  named  in 
Uie  bill  of  lading,  on  the  following  terms  and 
conditions,"  among  which  were  these: 

"The  said  Anchor  Line,  and  the  steamboats, 
railroad  companies  and  forwarding  lines  with 
which  it  connects,  and  which  receive  said  proj)- 
erty,  shall  not  be  liable"  "for  loss  or  damage 
by  fire,  collision  or  the  dangers  of  navigation 
while  on  seas,  bays,  harbors,  rivers,  lakes  or 
canals.  And  where  grain  is  shipped  in  bulk, 
the  said  Anchor  Line  is  hereby  authorized  to 
deliver  the  same  to  the  elevator  company  at 
Erie,  as  the  agent  of  the  owner  or  consignee, 
for  transhipment  (but  without  further  charge 
to  such  owner  and  consignee)  into  the  cars  of  the 
connecting  railroad  companies  or  forwardinj^ 
lines;  and  when  so  transhipped  in  bulk,  the  said 
Anchor  Line  and  the  said  connecting  railroad 
company  or  carrier  shall  be  and  is,  in  consider- 
ation of  so  receiving  the  same  for  carria^.  here- 
by CJcempted  and  released  from  all  liability  for 
losij,  cdther  in  quantity  or  weight;  and  shall  be 
entitled  to  all  other  erjempiious  and  conditions 
herein  contained." 

"It  is  further  agr<^cd  that  the  Anchor  Line, 
and  the  steamboats,  railroads  and  forwardin;? 
lines  with  which  it  connects,  shall  not  be  held 
accountable  for  any  damage  or  deficiency  in 
packa^,  after  the  same  snail  have  been  re- 
ceipted for  in  ffood  order  by  consignees  or  their 
agents,  at  or  by  the  next  carrier  beyond  the 
point  to  which  this  bill  of  lading  contracts." 

"It  is  further  stipulatsd  and  agreed  that  in 
case  of  any  loss,  detriment  or  damage  done  to 
or  sustained  by  any  of  the  property  herein  re- 
ceipted for,  during  such  transportation,  where- 
by any  legal  liability  or  responsibility  shall  or 
may  be  incurred,  that  company  alone  shall  be 
held  answerable  therefor  in  whose  actual  cus- 
tody the  same  may  be  at  the  lime  of  the  hap- 
pening of  such  loss,  detriment  or  damage;  and 
the  carrier  so  liable  shall  have  the  full  l)enct]t 
of  any  insurance  that  may  have  been  effected 
upon  or  on  account  of  said  goods." 

"And  it  is  further  agreed  that  the  amount  of 
the  loss  or  damage  so  accruing,  so  far  as  it  shall 
fall  upon  the  carriers  above  described,  shall  be 
computed  at  the  value  or  cost  of  said  goods  or 

Sropertv  at  the  place  and  time  of  shipment  un- 
er  this  bill  of  ladinff." 

These  bills  of  lading  were  received  by  the 
shippers,  without  protest  or  objection,  and 
were  signed  by  Elmendorf  &  Co.  and  by  Wol- 
cott  &  Co.,  but  not  by  A.  M.  Wright  &  Co. 

The  bills  of  lading  were  received  by  the 
shippers  without  specially  reading  the  terms 
ana  conditions;  their  attention  was  not  direct- 
ed to  them  nor  was  anything  said  respecting 
them;  and  no  reduction  of  freight  from  the 
rate  stipulated  in  the  oral  agreement  wasnwde 
in  consequence  of  those  terms  and  conditions,  or 
other  consideration  paid  therefor;  but  the  ship- 
pers had  often  before  shipped  goods  by  this 
Une  under  similar  contracts,  and  thereby  knew 
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or  bad  every  opportunity  of  kaowing  the  con- 
tents of  these  bills  of  lading. 

The  propeller  completed  the  lading  of  the 
goods  during  the  evening  of  July  Si,  1874, 
and  about  midnight  depa^rted  on  her  Toyage. 
About  10  o'clock  the  next  morning,  in  a  dense 
fog,  she  was  stranded  on  the  western  shore  of 
Lake  Michigan,  about  ten  miles  south  of  Mil- 
waukee, through  the  n^ligence  of  those  man- 
aging her,  and  immediately  filled  with  water, 
and  aU  the  grain  became  wet  and  damaged; 
1,200  bushels  of  it  were  thrown  overboard  to  get 
the  vessel  oft;  and  6,188  bushels  were  brou^t 
into  Milwaukee  in  a  perishable  condition,  and 
were  there  sold  for  the  sum  of  $1,087.60,  which 
was  retained  by  tlie  respondent. 

On  said  24th  of  July ,  the  libelant,  a  Kew  York 
corporation,  authonzed  to  transact  a  general 
lake  and  insurance  business,  insured  the  ship- 
pers, at  their  request  and  expenee,  against  loss 
or  damage  to  these  shipments  from  the  perils 
of  the  seas  and  other  pmls;  and  issued  to  them 
certificates  of  insurance,  for  $8,000,  $520  and 
$700,  respectively,  in  this  form: 

"No.  627.  The  Phoenix  Insurance  Com- 
pany, New  York. 

^,000.  Chicago,  July  24, 1874. 

This  certifies  that  A.  M.  Wright  <&  Co. 
[are]  insured,  under  and  subject  to  the  condi- 
tions of  open  policy  No.  2268  of  the  Phoenix 
Insurance  Company,  in  the  sum  of  $8,000,  on 
com  on  board  tne  propeller  Merchant,  at  and 
from  Chicago  to  Erie.  Loss  payable  to  as- 
sured, order  hereon,  and  return  of  this  certifi- 
cate. "  Chas.  E.  Chase,  Afent" 

The  policy  of  insurance  referred  to  m  these 
certificates  insured  "  Charles  E.  Chase,  on  ac- 
count of  whom  it  may  concern,"  "lost  or  not 
lost  at  and  from  ports  and  places  to  ports  and 
raiAi  Pl^^<^^>  ^^  cargo,  premiums  to  be  settled 
I**" J  monthly,  upon  all  kinds  of  lawful  goods  and 
merchandise  laden  or  to  be  laden  on  board " 
any  vessel  or  vessels;  and  was  otherwise  in  the 
usual  form  of  an  open  policy  of  insurance  for 
$1,000,000  against  marine  risks,  including 
perils  of  the  seas,  "barratry  of  the  master 
and  mariners,  and  all  other  perils,  losses  and 
misfortunes  that  have  or  s&dl  come  to  the 
hurt,  detriment  or  damage  of  the  said  goods 
and  merchandises  or  any  part  thereof;^  and 
contained  these  provisions:  "Tlie  Company 
are  to  be  entitlea  to  premium  at  their  usual 
rates  on  all  shipments  reported  or  not  It  is 
warranted  by  the  assured  to  report  everv  ship- 
ment on  the  day  of  receiving  advices  thereof, 
or  as  soon  thereafter  as  may  be  practicable, 
when  the  rate  of  premium  shall  be  fixed  by  Uie 
president  or  the  vice  president  of  the  Company. " 
' '  No  shipment  to  be  considered  as  insured  until 
approved  and  indorsed  on  this  policy  by  C.  E. 
Chase,  a^ent." 

The  shipments  were  duly  approved  and  in- 
dorsed on  the  policy.  On  August  19, 1874,  the 
shippers  abandonea  the  ^oods  to  the  libelant  as 
a  total  loss,  by  written  mstruments,  substan- 
tially alike,  the  material  part  of  the  one  exe- 
cuted by  A.  M.  Wright  &  Co.  being  as  follows: 

•  *  Chicago,  August  19, 1874.  For  and  in  con- 
sideration of  the  sum  of  $8,000,  the  receipt 
whereof  is  hereby  acknowledged,  we  do  by 
these  presents  assign,  transfer,  cede  and  aban- 
don to  the  Phoenix  Insurance  Company  all  our 
right,  title  and  hiterest  in  and  to  tne  property 
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hereinafter  spedfled,  and  to  all  that  can  or  may 
in  any  way  be  made,  saved  or  realized  from 
the  damage  or  loss  reported  to  have  occurred, 
by  reason  of  which  a  claim  of  payment  has 
been  made  by  us,  with  full  power  to  take  and 
use  all  lawful  wavs  and  means  (at  the  risk  and 
expense  of  the  Pnoenix  Ins.  Co.)  to  make,  save 
and  realize  the  bM  proper^,  to  wit:  16,S25.84 
bushels  of  com,  as  per  bUl  of  lading  and  in- 
voice, shipped  on  board  the  propeller  Mer- 
chant, bound  from  Chicago  for  Erie,  and  cot 
ered  by  insurance  with  the  Phoenix  Ins.  Co. 
by  open  policy  No.  2268,  certificate  No.  627, 
under  date  of  July  24, 1874." 

In  consequence  thereof,  the  libelant  paid  to 
the  shippers  the  amoimt  of  insurance  as  and 
for  a  constructive  total  loss. 

A  general  average  adjustment  was  made  on 
Sept^ber  2, 1884,  and  readjusted  on  Febm- 
ary  1,  1875,  awarding  to  the  libelant  the  sum  of 
$2,466.12  on  account  of  these  shipments. 

The  circuit  court  made  and  stated  the  fol- 
lowing conclusions  of  law:  1.  That  the  bills  of 
lading  were  the  contracts  by  which  the  rurtkli 
of  the  parties  were  to  be  governed.  2.  That 
under  them  the  respondent  became  liable  to 
the  shippers  for  the  value  of  the  shipments,  by 
reason  of  the  negligent  loss  of  the  same,  and 
that  the  shippers  had  rights  of  action  therefor. 
8.  That  by  the  abandonments,  the  libelant  did 
not  succeed  to  those  rights  of  action  of  the 
shippers,  by  reason  of  the  stipulation  contained 
in  the  bills  of  huiinff,  that  "The  carrier  ao 
liable  shall  have  the  lull  benefit  of  any  insar- 
ance  that  may  have  been  effected  upon  or  on  ac- 
count of  said  goods.''  4.  That  the  libehint  was 
entitled  to  recover  the  sum  of  $2,466.12,  award- 
ed to  it  in  the  general  average  adjustment  read- 
justed as  aforesaid,  with  interest  thereon. 

The  circuit  court  entered  a  decree  for  the  tt- 
belant  for  this  sum  only,  and  Uie  libelant  ap- 
pealed to  this  court. 

Mr.  Qeorge  D.  VaA  Ihrke,  for  appellant: 
The  abandonments  had  theidfectoi  a  legal 
transfer  to  the  Insurance  Company  of  the  grain 
insured,  operating  retroactively  and  vesting  the 
l^;al  tiUe  thereof  In  the  Insurance  Company  as 
of  the  moment  of  the  casualty  which  oocaaioDed 
the  loss;  and  the/tw  recuperandi  ttom  the  car- 
rier, whose  negligent  act  caused  the  loss,  passed 
as  an  incident  of  the  legal  ownership  of  the 
grain. 

(MdsaptfaAtf  Jim.  a>.  T.  iSKorl;,  6  Cranch,  908  (10 
U.  S.  bk.  8,  L.  ed.  220);  Columbian  In$.  Oo.  t. 

AMy,  4Pet.  189(29 U.  8.  bk.  7, L.  ed.  809):  i^ 

iapaeo  Ins,  Co,  v.  Southgate,  6  Pet  604  (80  U.  &. 

bk.  8,  L.  ed.  248);  Conu^  v.  Vam,  1  Pet.  19$ 

(26U.  8.  bk.  7,  L.  ed.  108);  Union  In$.  Co.  v. 

BurreU,  Anthon's  Cases,  128;  MisUon  v.  Buck»,  8 

Mart.  (La.)  567;  Bogen  v.  ExmuXs  JSert.   18 

Wend.  819;  Mutual  8.  Im,  Co.  v.  Cargo  ^ Ship 

George,  etc,  Olcott,  89;  The  MontieOlo  t.  MoUi^ 

eon,  17H0W.  158  (5H  U.  a  bk.  15,  L.  ed.  68);  Ar- 

nould.  Ins.  Perkins*  ed.  1178-1180;  Meredith'a 

£m6rigon,  §  VL  p.  648;  $  KL^nt,  8ia 

The  transfer  is  completely,  instentlr  and  ir- 
revocably effected  by  notioe  of  abandonment^ 
didy  given  or  accepted. 

Bogen  v.  BbeaeH^e  Bbtu  18  Wend.  881;  7^ 
Manistee,  5  Bis.  C.  C.  881:  A  a  7Bi8.  C.  C.  85; 
Mellon  V.  Bucks,  8  Mart  (La.)  567;  BradUe  ▼. 
Maryland In$.Cd.  12 Pet  878  (87 U.  &  bk.  0.  L. 
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id.  1180;  Undan  Ins.  Oo,  r.SeaU,  1  Johns.  106; 
amOk  T.  Jffg.  Ins.  Co.  7  Met  458;  OunMutlns. 
Ok  T.  aiU,  104  Mmb.  607. 

Sqahable  mbrogatioii  is  an  incident  of  eveiy 
eootnct  of  indemnify  and  follows  upon  settle- 
Beat  of  partial  or  toad  losses  under  marine  or 
trepolidei. 

Gorrison  r.  MtmpMs  Ins.  Co.  10  How.  812, 
114. 817  (00  U.  a  bk.  15,  L.  ed.  06^-058);  Hall 
f .  AsOrtNitf  a».  18  Wall  867  (80  U.S.  bk.  20, 
Led.SM);  MobOe^ete.  R.  Co.  v.  Jiirey,  111  U. 
S.  594  (Bk.  28,  L.  ed.  681):  The  AUcu,  98  U.  S. 
no  (Bk.  28,  L.  ed.  866);  m  Potomac,  106U.  S. 
S88  (Bk.  26,  L.  ed.  \W5\\Boy<ainturanc6  Co.  v. 
8tinw^  108  U.  S.  28  ^k.  26,  L.  ed.  476). 

The  Tenditicm  by  abandonment,  howerer,  is 
peculiar  to  marine  insurance  and  differs  radi- 
cally from  eouitable  subrogation.  The  yendi- 
tka  by  abanaonment  arises  ox  eontraetu,  and  is 
m  nraoi  a  part  of  the  contract  of  marine  insur- 
aoe  as  if  set  forth  in  the  policy. 

Monardiar  y.  Chesapoaxe  Ins.  Co.  8  Oranch, 
»  aSU.  S.  bk.  8,  L.  ed.  481). 

Equitable  subrocation  Is  a  creature  of  equity, 
depebdent  not  at  all  upon  privity  of  contract, 
but  worirad  out  through  the  rights  of  the  cred- 
bor  or  owner. 

Abandonment  passes  the  tpes  recuperandi  as 
sa  incident  of  the  property  transferred.  Equi- 
table sabrc>gati<m  to  not  incident  to  the  transfer 
d  MMKj  pfoperty. 

The  abandonments  were  authorized  by  the 
pofides  from  their  inception,  and  when  made 
omrasad  retroactiyely,  yesdng  in  the  insurers 
mtjms  recuperandi  m>m  the  negligent  carrier. 
The  carrier  is  conclusively  presumed  to  have 
known  this,  idien  stipulating  for  the  benefit  of 
the  tnsnranoe:  and  the  pro^)eidon  contended 
fior  is  an  application  that  an  assignor  cannot  im- 
pair the  aMgnee's  rights  1^  doling  with  one 
hiihig  notice.  # 

#£4  T.  JfaiidMUtf,  1  WheaU  288  (14  U.  S. 
Ul  4,  L.  ed.  79);  Andrews  y.  Beeeker,  1  Johns. 
CbL411;  Bart  r.  Western  RB.Co.lS  Met.  09; 
Jliwwsirfl  Ins.  Oo.  y.  HuteMnson,  21N.  Ji  Eq. 
167;  Omn.  F.I.  Oo.  w.HfrieR.  B.  Co.  78  N.  Y. 
at;  auOs  T.  FramkUn  Ins.  Co.  17  Pa.  St.  200. 

1^  ri^it  of  abandonment  having  the  legal 
tfleet  mentioned,  and  the  right  of  the  insurer 
in  virtue  thereof  to  enforce  wjus  recuperandi 
B^riBst  tiie  n^g^igent  carrier,  are  rkhts  inherent 
k  tke  policiea  and  are  announced  hj  lawon  the 
fioe  tiiereof  to  all  claiming  any  benefit 


T.  TofUr,  6  Pet.  676  (80  U.  8.  bk. 
1 L.  ed.  960);  Columbian  Ins.  Co.  v.  CaUett,  12 
Wheat.  888  (9^  U.  &  bk.  6,  L.  ed.  664);^tia;»- 
Uch^  Os.^.  tM^rrom,  1  Edw.  Ch.  621;  8.C.6 

Tm  it  baa  been  held  that  the  abandonees  of 
Mm  eUp  were  entitled,  by  reason  of  the  transfer, 
A  Ike  eobsequeot  earningsof  freight  upon  per- 
of  her  voyage,  although  the  fref/?ht 
~  by  another  underwriter  who,  upon 
It  to  him,  paid  a  total  loss, 
f  Plrfnin  Ina.  i  1640;  Amould,  Ins.  1162; 
Mm^ie  Ink  Oo  ▼.  Starrow,  1  Edw.  Ch.  626. 
^  siso  Oarpentetr.  Proeidenee Ins, Co.  Ifi'PeX. 
mM  U.  a  bk.  10,  L.  ed.  1044):  PhiUips, Ins. 
m$;B^nk4f8.  0.  t.  BiehM,  1  CUlf.  (To.  86. 
AppMnf  the  foregoing  principles  to  the  case 
u  bar.  It  aeeins  dear  that  the  policy  was  an  ab- 
taad  independent  ocntract  between  the  in- 
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surer  and  the  owners  of  the  grain;  covering 
their  insurable  interest  alone,  founded  upon  the 
ultimate  and  primary  liabili^  of  the  earner  for 
negligent  transportation,  aid  importing  the 
ri«it  of  abandonment 

i^othing  in  the  policy  or  certificates  issued 
thereunder  relinquishes  the  insurer's  right,  on 
abandonment,  to  insist  on  a  transfer  of  ttie  spes 
recuperandi  against  the  negligent  canier.  No- 
where is  it  found  that  the  insurer  has  consented 
that  its  right  under  the  abandonments  shall  be 
impaired  oy  any  application  of  the  insurance 
made  by  the  inefbred. 

The  Transportation  Company,  as  a  common 
canier,  received  the  property  aboard  its  propel- 
ler Merchant  for  transportation;  and  the  liabil- 
ity  sought  to  be  enforced  arose  throuc^b  the  neg- 
ligence of  those  managing  the  propeller. 

This  liability  does  not  arise  ex  contractu,  but 
is  annexed  to  the  calling  of  the  conunon  carrier 
by  a  positive  rule  of  law;  and  the  carrier  can- 
not, by  contract  with  those  who  employ  it,  de* 
vest  itself  of  this  liability. 

Bank  v.  Adams  Exp.  Co.  08  U.  8. 181  (Bk.  28, 
L.  ed.  876);  Baikvad  Oo.  v.  Lockwood,  17  Wall. 
867  (84  U.  8.  bk.  21.  L.  ed.  627);  Scmtham  Exp. 
Oo.  V.  0aldu>ai,  21  Wall  266,  and  Bailroad  Co. 
V.  PraU,  22  Wall.  128(88  and  80  U.  8.  bk.  22.  L. 
ed.  668,  827);-  Bailwav  Oo.  v.  Stevens.  06  U.  8. 
666  (Bk.  24,  L.  ed.  686);  Bart  v.  Bailroad  Co. 
112  U.  8.  881  (Bk.  28,  L.  ed.  717). 

If  this  stipulation  gives  the  carrier  the  bene- 
fit of  the  shipper's  insurance  so  as  to  satisfy  its 
established  liability  for  the  negligence  of  its 
agents  and  servants  in  the  management  of  its 
propeller,  it  seems  to  be  within  the  rule  of  law 
''finally  determined"  in  the  cases  above  cited. 
It  is  clearly  an  attempt,  indirecUy  and  by  a  subt- 
ly devised  trick  of  tne  bill  of  lading,  to  obtain 
that  which  the  law  forbids,  viz.:  common  car- 
rier's exemption  from  liability  for  negligence* 
by  contract  with  its  employers. 

The  ffatlfi,  20  Fed.  Rep.  876;  8.  C.  18  Fed. 
Rep.  460;  16  Fed.  Rep.  861;  The  TitaniaA9Ted. 
Rep.  101;  PM  V.  Jyorth  8.  B  Co.  10  H.  L.  C. 
478;  Cindnnati,  etc.,  BBOo.r.  8pratt,  2Du- 
vail  (Ky.)  4. 

The  test  of  the  validity  of  the  carrier's  ex- 
emption seems  to  be  its  reasonableness.  If  it  is 
not  lust  and  reasonable  it  is  void.  Because  the 
carrier's  exemption  of  liability  for  the  negli- 
gence of  itselz  andservantB  is  deemed  unreason- 
able in  the  eye  of  the  law,  it  is  held  void. 

Another  test  of  the  reasonableness  of  the  stip- 
Illation  in  question  is  its  effect  upon  the  ship- 
per's insurance.  If  valid  and  having  the  le^ 
effect  claimed  by  appellee,  the  stipulation  dis- 
ables the  assurea  firom  making  a  nill  abandon- 
ment; and  such  disability  invalidates  the  insur- 
ance and  rdeases  the  insurer. 

Oarstairs  t.  M.  d  T.  Ins.  Oo,  18  Fed.  Rep. 
478;  Watson  v.  Ins.  Oo.  of  N.A.I  Binn.  47; 
Qrade  v.  N.  T.  Ins.  Co,  8  Johns.  287. 

The  position  taken  by  the  Transportation 
0>mpany  and  which  received  the  sanction  of 
the  court  below  is  that  the  common  carrier  can, 
by  accepting  property  for  transportation  for 
hue,  assume  a  liability  for  the  negligent  loss 
of  eame;  and  at  ^e  same  time  and  as  part  of  the 
same  act  creating  tiie  obligation*  exact  and  re> 
ceivefrom  tiie  omer  party  to  the  contract  thai 
which  amounts  to  a  satisfaction  of  such  future 
liability.    In  other  words,  the  shipper  being  in- 
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sured,  the  carrier  can  willfully  destroy  the 
property  entrusted  to  his  care,  ana  then  demand 
that  the  shipper's  insurance  shall  satisfy  its  lia- 
bility for  its  tort 

Such  being  the  effect  of  the  stipulation,  it 
would  seem  to  be  not  merely  a  limitation  of 
liability,  but  utterly  repugnant  to  the  obligation 
to  safely  carry  ana  deliver  at  destination. 

Cande^  v.  West.  U.  Tel.  Co.  84  Wis.  471;  Ad- 
dison,  Contracts,  chap.  8,  §  2,  p.  512. 

Knowledge  on  the  part  of  the  master  and 
marines  that  their  employers  would  be  protected 
from  the  consequences  of  their  neglect  would 
encourage  a  relaxation  of  that  degree  of  atten- 
tion and  yigUance  so  necessary  for  the  safety  of 
life  and  property  at  sea. 

Generai  M.  Ins.  Co.  v.  Sherwcod.lA:  How.  35 
(55  U.  8.  bk.  14,  L.  ed.  452);  Maitnem  ▼.  Haw- 
oTdlns.  Co.  11  N.  Y.  1;  WiUiam  v.  N.  E.  Mut. 
Mar.  I.  Co.  8  Clif.  244;  McQuirk  y.  The  Pen^ 
€lope,  2  Pet.  Adm.  276;  2  Pars.  Mar.  Law,  p. 
89,  note  8;  Phillips,  Ins.  §§  211,  212.  906;  1 
Parsons,  Mar.  Ins.  581,  note  1,  583;  1  Marshall, 
Ins.  chap.  VIII,  §  1,  p.  215;  8  Kent,  Com.  291. 
Phoenix  Ins.  Co.  v.  Cocftran,  51  Pa.  St.  148; 
Citizens  Ins.  Co.  v.  Marsh,  41  Pa.  St  886. 

It  is  indisputable  that  the  policy  in  the  case 
at  bar  is  a  contract  insuring  the  interest  of  the 
shipper  alone.  The  stipulation  did  not  oblige 
the  uiipper  to  insure  the  carrier's  interest,  and 
no  policy  has  been  obtained  covering  it.  The 
stipuladon  did  not  constitute  the  shippers  the 
carrier's  a^nts  to  procure  insurance;  in  fact  it 
did  not  oDiige  them  to  insure  at  aU.  It  is  not 
found  that  in  obtaining  their  insurance  the 
shippers  intended  to  provide  indemnity  for 
any  except  themselves;  and  the  insurance  ob- 
tained, from  its  very  natiire,  presupposes  the 
carrier^s  ultimate  and  primary  liabilny  for  neg- 
ligent transportation;  and  by  no  po<Ribility 
•could  it  inure  to  the  carrier's  benefit  ^4 

It  cannot  be  maintained  that  the  bLipumtion 
was  an  assignment,  legal  or  equitable,  of  any 
interest  in  me  insurance  to  the  carrier;  for  it 
contemplated  that  the  assured  should  retain 
control  of  the  insurance  and  collect  it,  which 
was  fatal  to  any  right  of  the  carrier  in  the  in- 
surance. 

iyhristmas  y.  Rv^seU,  14  Wall  84  (81 U.  S.  bk. 
^0.  L.  ed.  764);  DiUon  v  Barnard,  21  Wall. 
439  (88  U.  S.  bk.  22.  L.  ed.  677);  Reinotal 
Cases,  100  U.  S.  477;  (Bk.  25,  L.  ed.  600); 
Rogers  v.  Hosades  Errs.  18  Wend.  334;  Min- 
turn  Y.Mfrs.  Ins.  Co.  10  Gray,  501;  Stcarnsy. 
quincyMut.  F.Ins.  Co.  134  Mass.  61. 

The  most  that  can  be  claimed  for  thestipula- 
tioD  is  that  it  is  a  sort  of  voluntary  trust  declared 
by  the  assured,  without  consideration,  in  favor 
ot  the  carrier,  inoperative  as  to  the  insurance 
but  applicable  to  its  proceeds  when  received  by 
the  assured. 

The  stipulation  was  entirelv  without  con- 
sideration, for  no  ditTi'i-ence  in  freight  was 
made  whether  the  shipper  iusurod  or  not.  A 
court  of  equity  would  not  lend  its  aid  to  en- 
force such  a  voluntary,  optional  trust. 

2  Story,  Eq.  Jur.  793  a;  973;  EUison  v.  Eai- 
S071,  1  white  &  Tudor,  L.  Gas.  in  Eq.  part  1, 
p.  (245)  382. 

The  carrier,  authorizing  an  abandonment  by 
its  stipulation,  and  tacitly  encouraging  the  pay- 
ment of  the  insurance  oy  the  insurer,  cannot 
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afterwards  exeroise  legal  rights  hi  oppodtion  to 
such  consent. 
Stoain  v.  Seamm^,  0  WalL  254  (76  IT.  S.  bk. 

19,  L.  ed.  554);  Tumor  v.  FUtnigan,  1  Black. 
491  (66  U.  8.  bk.  17,  L.  ed.  106):  Bigelow. 
Estop,  chap.  19,  pp.  608,  611,  note;  King  t. 
Fouoler,  16  Mass.  897. 

Mr.  Oeorn^  A«Bl»ek,  also  for  appellant: 

The  carrier's  UabQitjr  arises,  not  out  of  his 
contract,  but  oat  of  the  l^;al  dul^imposed  apoo 
him  to  safely  canrand  deliver. 

Bretherton  v.  Wood,  8  Brod.  &  B.  54;  AUan- 
tie  Mut.  Ins.  Co.  ▼.  MeLoon,  48  Baib.  27;  Ifd- 
tonT.WestemB.R  Cb.  16  N. Y.  444;  Jfort/WsA 
Y.  Tark,  IT.  dbB.  R.  Co.  110.  B.655;  Skiftnew 
T.  London,  B.  db  8.  0.  B.  Cb.  6  Ezch.  787;  Cksr- 
roU  V.  Staten  I.  R.  B.  Ob.  58  N.  Y.  126;  7^ 
Washinfftan  and  Oregon/,  9  Wall.  518(76  U.  S. 
bk.  19,  L.  ed.  787);  Phd.  d  Read.  B.  B.  Co.  t. 
Derlyy,  14How. 488  (55  U.  8.  bkl4,  L. ed  606); 
CatUn  y.  The  Adirondack  Co.  20  Hon.  22;  TJu 
Quickstep,  9  WalL  665  (76  U.  8.  bk  19,  L.  ed. 
767);  The  Brooklyn,  2  Ben.  547;  The  Deer.  A 
Ben.  855;  The  Liberty,  7  Fed.  Rep.  226. 

Such  beinff  the  duty  of  the  common  carriei 
from  which  nows  the  corresponding  remedy  for 
a  violation  of  it,  the  carrier  has  attempted  by 
contract  to  be  rdieved  from  such  duty^.  Id 
this  effort  the  clauses  of  the  bills  of  ladm^  re- 
lieving  the  carrier  from  various  risks  ana  ex 
empting  him  from  UabOity  for  negligence  have 
been  devised.  These  clauses  have  operated  as 
a  release  or  covenant  not  to  sue  would  operate. 
for  the  owner  not  being  dependent  on  the  oon 
tract  for  his  right  of  action,  the  carrier  would 
be  compelled  to  set  them  up  as  a  bar»  and  his 
efforts  to  do  so  have  led  to  the  adjndicatkuis  of 
this  court  declaring  it  to  be  against  public  pol- 
icy to  permit  him  to  avoid  the  effect  of  his  own 
negligence  and  consequently  holding  all  stipu- 
lations to  that  effect  void  ab  initso/  and  in 
reaching  the  conclusion  that  they  vrere  void, 
the  grounds  on  which  the  court  has  placed  its 
decision  are  equally  applkshle  to  the  efforts  of 
the  carrier  to  evade  re&ponsibility  by  the  assert- 
ed ri^ht  to  the  insurance  money  here  presented. 
This  is  shown  by  the  language  of  tlue  court  io 

Bank  ofKy.  v.  Adamsl^.  Co.  98  U.  8.  183 
(Bk.  23,  L.  ed.  877).   See,  Matthews  y. How.  Ims 
Co.  11  N.  Y.  16;  Ardrey  v.  Karthaus,  Taney. 
Dec.  381;  leard  v.  Ooold,  11  John.  279;  fke 
Haefji,  20  Fed.  Rep.  876. 

As  to  the  contract  of  marine  insurance,  we 
Ins  Co.  V.  Dunham,  11  WalL  p.  81  (78  U.  S.  bk. 

20,  L.   ed.  99);  Story,  Eq.  20;  Robertson   v 
United  Ins.  Go.  2  Johns.  Cas  252;  Gloter  v 
Black,  8  Burr.   1894;  2  Duer,  Ins,    p.    A(xt, 
Meredith's  Em^ri^n,  chap.  XVU.  |   VI.  \> 
G84;  Lowndes'  Manne  Ins.  p.  21,  §  28,  Lown<1i-> 
M.  Ins.  2d  ed.  1885.  p.  156;  2  Amould,  Ins,  UU'i 
(909  2d  Am.  ed);  Cammdt  v.  SewU,  8  H  tSc  N 
617,  affd.  5  H.  &  N.  728;  Oomegys  v.   Kut%-,  i 
Pet.  214  (26  U.  S.  bk.  7,  L.  ed.  118);2  PhiUirK 
Ins.  sees.  1492, 1608,  1712;  Parsons'  Mcr.  Law. 
444;  Marcardier  v.  Ches.  Ins,  Co.  8  Cianch,  33 
(12  U.  S.  bk.  8,  L.  ed.  481);  1  Wheat.  22»  (14 
U.  S.  bk.  4,  L.  ed.  78);  Lowndes,  Marine  Ins.  2d 
ed.  (1885),  sec  143;  Bunion  y.  Phesnix,  Ins,  Ok 
1  Wash.  C.  C.  400;  Rogers  v.  HMoek,  18  Wend 
819;  Mellon  v.  Bucks,  5  Martin  (La.)  N.  S.  371. 
Mutual  Safety  Ins.    Co.   v.  Cargo   of  Skip 
George,  Olcott,  89;  AUantielns.  Go.  t.  Storram. 
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6  FBige,  285;  Ths  MontieeUo  y.  MoUistm,  17 
How.  155  (58  U.  8.  bk.  15,  L.  ed.  69);  The  Pih 
Umae,  105  U.  8.  680  (Bk.  26,  L.  ed.  1194); 
MtAiU.  €tc  R.  Co.  y.  Jur^y,  111  U.  8.  594 
(Bk.  28,  L.  ed.  581);  Ohesapodke  Im.  Co.  y. 
Btark,  6  Cranch,  268  (10  U.  8.  bk.  8,  L.  ed. 
mf^lEaUenbaehY.  Madeenne,  L.  R  8C.  P.  471; 
OuMian  y.  iVisfttm,  L.  R  11 Q.  B.  D.  880. 

The  result  of  all  the  above  aauorities,  tersely 
flited,  Ib  that  H  is  part  of  the  very  essence  of  the 
<)OQtract  of  nuurine  maurance  that  the  insurer  is 
to  have  the  9pe9  recuperandi;  that  by  the  nature 
of  the  contract  a  right  to  an  assignment,  upon 
a  kMB  or  abandonment,  is  incorporated  into 
and  it  an  inherent  part  of  the  transaction.  The 
rkfat  ia  given  by  operation  of  law,  is  contem- 
puUed  by  the  nature  of  the  engagements  the 
parties  make  and  is  predicatedupon  the  very  term 
'iDsuranoe;"  and  whether  it  be  i^ectuated  by 
ao  instrument  of  oesaion  or  by  an  abandonment 
under  circumstances  which  iustify  the  aban- 
donment, the  legal  effect  is  toe  same.  It  has. 
as  Jvdfft  C^wen  and  Judge  Story  have  said, 
**aD  Um  effects  the  most  accuratelv  drawn  as- 
rignment  would  accomplish."  It  is  in  effect  a 
contract  for  an  assignment  upon  a  future  con 
tingeocy.    It  is  part  of  the  contract  of  iusui 


If  force  is  given  to  the  above  contention,  and 
if  it  be  conceded  that  in  (he  definition  of  the  con- 
tract of  insurance  there  is  understood  to  be,  as 
ocke  of  the  terms  thereof,  an  agreement  that  the 
iorared  shall,  upon  a  loss  or  abandonment,  as- 
sign his  interest  in  the  property,  and  his  claims 
for  any  damage  to  it,  to  the  insurer,  then  the 
next  proposition  follows  logically;  that  when 
the  carrier  inserts  in  his  bill  of  lading  a  clause 
that  the  insurance  shall  be  for  his  toiefit,  he 
does  it  with  knowledge  that  the  contract  of  in- 
nranoe  when  made  must  contain  an  agreement 
that  all  the  remedies  amiinst  the  carrier  for 
■egligenoe  shall  pass  to  the  insurer  on  payment 
or  abandonment 

Skeppard  v.  TayloT,  5  Pet.  689  (80  IT.  8.  bk. 
8.  L.  ed.274);  Duncan  v.  Jaudon,  15  Wall.  176 
(^  U.  8.  bk.  21,  L.  ed.  145). 

We  then  have  the  familiar  case  of  an  assignor 
attempting  to  impair  the  rights  of  bis  assignee, 
tnr  dealing  with  a  party  having  notice  of  those 
rtehta. 

Wdek  T.  MandgviUe,  1  Wheat  288  (14  U.  8. 
bk.  4,  L.  ed.  79);  Anderson  v.  Van  Alen,  12 
Jobna.  845;  2  Phillips,  Ins.  1715. 

The  l^al  effect  of  the  abandonment  being  to 
transfer  uie  title  to  all  the  property  remaining 
to  ibe  insurer  and  to  transfer  aU  rights  and 
rviiiedies  for  injuries  to  the  property,  which 
are  regarded  as  choses  in  action,  the  position 
hM  b^an  taken  that  the  insurer's  interests  hav- 
ing to  be  enforced  in  the  name  of  the  assured, 
he  therefore  stood  in  his  shoes;  and  deriving, 
w  H  k  said,  his  title  from  the  assured,  he  took 
t  sobjcct  to  all  its  contracts.  This  position, 
growing  as  it  did  out  of  a  technical  rule  of  the 
*^ffq"TiH^  law,  cannot  be  availed  of  in  a  court  of 
admiralty  or  a  court  of  eouity. 

Mutual  L,  Int,  Co,  v.  Vargo  of  Ship  George, 
Okott,  80;  QarrUon  v.  Memphie  Ins.  Co,  19 
Bow.  812  (60  U.  8.  bk.  15,  L.  ed.  656). 

The  cases  whfeh  have  considered  the  effect 
ai  aocb  a  stipulation  are  very  few. 

See  MtrmtUiU  Mm.  Ins,  Co.  v.  CaM>e,  20  N. 

tl7IJ«&  U.  8..  Boos  29. 


Y.  176;  BintaulY.ir.T.  C.  d  H.  B.R,  R  Co,  6 
Rep.  856;  8.  C.  17  Fed.  Rep.  905;  20  Fed.  Rep. 
818:  The  ffatffi,  18  Fed.  Rep.  459,  and  20  Fed. 
Rep.  875;  Carstaire  v.  Mere/iajUi  dk  T.  Ins,  Co, 
18  Fed.  Rep.  478. 

The  great  confusion  that  exists  in  some  of 
the  cases  arises  out  of  the  use  of  the  word  '"sub- 
rogation," and  from  the  idea  that  the  insurer  is 
a  surety  and  has  only  the  rights  of  a  suieQr. 

CastelUan  v.  Preston,  L.  R  11  Q.  B.  D.  880. 

As  to  cases  of  fire  insurance,  where  the 
mortgagee  has  insured,  see:  Waring  v.  Loder, 
58  N.  Y.  585;  Excelsior  F.  Ins.  Co.  Y.  Royal 
Ins,  Co,  55  N.  Y.  852;  Fbster  v.  Van  Reed,  70 
N.  Y.  26. 

Mr,  Georg^  B«  Hibbard*  for  appeflee: 

No  direct  action  could  be  maintained  against 
the  appellee,  founded  upon  any  supposed  claim 
on  the  part  of  the  insurer,  except  upon  such 
rights,  if  any,  as  an  insurer  may  derive  from 
the  insured.  If ,  as  a  matter  of  practice,  in  ad- 
miralty,  an  insurer  may  be  libelant,  that  does 
not  chan£[e  the  merits,  so  to  speak,  of  the  action. 
The  privilege  of  the  insurer  to  sue  in  its  own 
name  is  one  merely  for  convenience;  and  the 
insurer  in  any  such  case  only  sues  upon  a  de- 
rivative claim,  only  occupies  the  place  of  the 
party  as  to  whose  right  or  supposed  right  it 
seelcs  to  maintain  an  action.  The  rights  of  par- 
ties are  not  changed  by  such  regulation  as  to 
the  practice. 

That  such  is  the  law  appears  upon  principle; 
for  the  insurer  is  in  no  such  privity  with  the 
party  8oup:ht  to  be  charged  in  such  a  cose;  and 
that  party  owes  the  insurer  no  obligation  or 
duty  which  would  enable  Uie  insurer  to  main- 
tain such  action.  That  such  is  the  law  appears 
from  overwhelming  authority.  No  action  can 
be  maintained  by  the  insurer  in  this  case  unless 
the  insured  respectively,  in  their  own  names 
respectively,  ana  for  the  benefit  of  each  of  them 
respectively,  could  maintain  such  actions. 

Jfobile,  etc,  R  Co.  v.  Jurey,  111  U.  S.  584  (Bk. 
28,  L.  ed.  527);  HaU  v.  R,  R,  Co,  18  Wall  867 
(80  U.  8.  bk.  20,  L.  ed.  594),  and  cases  cited; 
T7ie  MonUcdlo  v.  MoUison,  17  How.  152  (58  U. 
8.  bk.  15,  L.  ed.  68);  Rintouly,  If,  T.  C.  dH. 
R.  R.  R,  21  Blatchf.  419;  Simpson  v.  Thomson, 
Eng.  L.  R  4  App.Cas.  H.of  L.  279;  Conn,  Mut. 
L  Co.  T.N,  r,diK,H,RRCo,25  Conn.  165; 
Peoria,  M,  db  F.  Ins,  Co.  v.  Frost,  87  111.  888; 
Gardner  Y,  HearU,  8  Denio,  282. 

The  whole  subjects— the  bills  of  lading,  the 
contracts  of  insurance,  all  connected  with  the 
matter— were  within  admiralty  lurisdiction 
and  remedy;  and  the  defense  of  the  appellee 
arises  out  of  the  transaction.  The  whole  matter, 
in  any  view  which  can  be  taken  of  it,  can  be 
litigated  in  this  action. 

Insurance  Co,  v.  Duvham,  11  Wall.  1  (78  U. 
8.  bk.  20,  L.  ed.  90};  Bradstreet  v.  Beron  and 
Ztrega  v.  Poppe,  Abb.  Adm.  209,  897;  Hearse 
V.  Ropes,  1 8prague,  881;  Thatcher  v.  McCuUoh, 
Olcott,  865;  The  New  Phasnix,  2  Hagg.  420. 

An  abandonment,  of  course,  proceeds  only 
from  the  party  making  it,  and  can  change  no 
right  of  any  other  party,  can  add  nothing  to 
the  position  of  an  abandonee  except,  when  ac- 
cepted, to  transfer  to  the  abandonee  such 
rights  as  may  pass  by  abandonment,  subject,  of 
course,  to  the  rights  of  every  party  as  to  the 
party  making  such  abandonment;  and  in  this 
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cafe  ezprmly  subject  to  this  proTiaion  in  the 
bflla  of  lading. 

^^^       Mr.  JuiUce  Or»x  delivered  the  opinion  of 
the  oonrt: 

It  being  found  aa  matter  of  fact  that  the 
lading  of  the  goods  on  board  the  propeller  was 
not  completed  until  the  evening  oi  the  24th  of 
Julv;  that  she  departed  on  her  voyage  about 
midnight,  and  that  the  bills  of  lading  were  not 
r^ooi  delivered  by  the  carrier  to  the  shippers  until 
^  •"  after  her  departure,  it  is  dear  that  the  bills  of 
lading  were  not  actually  delivered  until  the  25th. 
But  it  being  also  found  that  oral  agreements  for 
the  carriage  were  made  on  the  2lth,  with  the 
understanding  that  bills  of  lading  wotild  be 
subsequenU]^  issued,  and  that  the  shippers, 
having  often  before  shipped  goods  by  this  line 
under  similar  bills  of  lading,  knew  or  had 
everv  opportunity  of  knowing  their  terms  and 
conditions;  it  is  also  clear  that  the  bills  of 
lading  were  but  a  putting  in  form  of  the  oral 
agreements  made  on  the  24th,  and  took  effect 
as  if  they  had  been  delivered  and  accepted  on 
that  day. 

The  certificates  of  the  agent  of  the  Insar> 
ance  Company,  without  which  the  policy  of 
insurance  did  not  attach  to  these  goods,  were 
also  made  on  that  day.  and  describe  the  goods 
as  on  board  the  propeller.  The  contract  of 
carriage  and  the  contract  of  insurance  must 
thererore  be  treated  as  substantially  oontempo- 
raneousjmd  both  made  before  tbie  loss  of  the 
goods.  There  is  nothing  to  show  any  misrepre- 
sentation or  intentionfu  concealment  by  the 
assured  in  obtaining  the  insurance,  or  that  the 
insurer  had  or  had  not  knowledge  or  notice  of 
the  usual  form  of  the  bills  of  l^ing. 

The  policv  of  insurance  contains  no  express 
stipulation  for  the  assignment  to  the  insurer  of 
the  assured's  right  of  action  against  third  per- 
sons. In  the  bills  of  lading,  it  is  expressly 
stipulated  that  the  ouriers  whose  railroad  or 
vessels  form  part  of  the  line  of  transportation 
shall  not  be  liable  for  loss  or  damage  bv  fire, 
collision,  or  dancers  of  navigation;  ana  that 
each  carrier  shall  oe  liable  omy  for  a  loss  of 
the  goods  while  in  its  custody,  "  and  the  car- 
rier so  liable  shall  have  the  full  benefit  of  any 
insurance  that  may  have  been  effected  upon  or 
on  account  of  said  goods." 

The  question  is,  whether  xmder  these  cir- 
cumstances the  insurer,  upon  payment  of  a 
loss,  became  subrogated  to  the  right  to  recover 
damages  from  the  carrier. 

When  goods  insured  abe  totally  lost,  actually 
or  constructively,  by  perils  insured  against,  the 
insurer,  upon  payment  of  the  loss,  doubtless 
becomes  subrogated  to  all  the  assured's  rights 
of  action  agaimst  third  persons  who  l^ve 
caused  or  a^e  responsible  for  the  loss.  No  ex- 
1321 J  press  stipulation  in  the  policy  of  insurance,  or 
abandonment  by  the  assured,  is  necessary  to 
perfect  the  title  of  the  insurer.  iSrom  the 
very  nature  of  the  contract  of  insurance  as  a 
contract  of  indemnity,  the  insurer,  when  he 
has  paid  to  the  assured  the  amount  of  the  in- 
demnity agreed  on  between  them,  is  entitled, 
by  way  of  salvage^  to  the  benefit  of  anything 
that  mi^  be  received,  either  from  the  rem- 
nants of  the  goods,  or  from  damages  paid  by 
third  persons  for  the  same  loss.  But  the  in- 
surei  stands  in  no  relation  of  contract  or  of 
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privity  with  such  persons.  His  title  arises  out 
of  the  contract  of  insurance,  and  is  derived 
from  the  assured  alone,  and  can  only  be  eu- 
iorced  in  the  right  of  the  latter.  In  a  court 
of  common  law,  it  can  only  be  asserted  in  hii 
name;  and  even  in  a  court  of  equity  or  of  ad- 
miralty it  can  only  be  asserted  in  his  right 
In  any  form  of  remedy,  the  insurer  can  take 
nothing  by  subrogation  but  the  rights  of  the 
the  assured.  Oomegyi  v.  Va$9e,  1  Pet.  198, 214 
[26  U.  8.  bk.  7,  L.  ed.  108, 117];  FrtUy.  BmU, 
12  How.  466,  468  [58  U  8.  bk.  18,  L.  ed.  1068. 


10691;  Ths  MontieeUo,  17  How.  162.  155  m 
U.  8.  bk.  16,  L.  ed.  681;  Oarruan  v.  Memphii 
ln$.  Oo.  19  How.  812,  817  [60  U.  8.  bk.  15.  L. 


ed.  6561;  ma  v.  Railroad  Co,  18  WalL  867, 
870,  871  [80  U.  8.  bk.  20,  L.  ed.  594. 5961;  TV 
FoUmao  v.  OinTum,  105  U.  8.  680,  684.  685 
[Bk.  26,  L.  ed.  1194,  11951;  MobiU  db  Mont- 
gomery  Bailway  v  Jurey,  111  U.  8. 584,  594 
[Bk.  28,  L.  ed.  627,  5311;  Olark  v.  WiUan,  108 
Mass.  219;  Simpson  v.  Thompson,  8  App.  Cas. 
279,  286,  292,  298.  That  the  rig^t  of  the  as- 
sured to  recover  damages  against  a  third  per- 
son is  not  incident  to  the  proper^  in  the  thing 
insured,  but  only  a  personal  right  of  the  as- 
sured, Is  clearly  shown  bv  the  fact  that  the 
insurer  acquires  a  beneficud  interest  in  that 
right  of  ac^on,  in  proportion  to  the  sum  paid 
by  him,  not  only  in  the  case  of  a  total  loss, 
but  likewise  in  tne  case  of  a  partial  loss,  and 
when  no  interest  in  the  property  is  abandoned 
or  accrues  to  him.  HaU  v.  Railroad  Oo$,,  7%$ 
Potomac,  and  Simpson  v.  Thompson^tihoivt  cited. 

The  right  of  action  against  another  person, 
the  equitable  interest  in  which  passes  to  the 
insurer,  being  only  that  which  the  assured  has. 
it  follows  that  if  the  assured  has  no  such  right 
of  action,  none  passes  to  the  insurer;  and  that 
if  the  asBured's  ri^ht  of  action  is  limited  or  re- 
stricted by  lawful  contract  between  him  and 
the  person  sought  to  be  made  responsible  for 
the  loss,  a  suit  by  the  insurer,  in  the  right  of 
the  assured,  is  subject  to  like  limitations  or 
restrictions. 

For  instance,  if  two  ships  owned  by  the  same 
person  come  into  collision  by  the  fault  of  the 
master  and  crew  of  the  one  ship  and  to  the 
injury  of  the  other,  an  underwriter  who  has 
insured  the  injured  ship  and  received  an  aban- 
donment from  the  owner,  and  paid  him  the 
amount  of  the  insurance  as  and  for  a  total  loss, 
acqidres  thereby  no  right  to  recover  against  the 
other  fihip,  because  the  assured,  the  owner  ol 
both  ships,  could  not  sue  himself.  Simpson  v. 
Thomson,  above  cited;  Olobe  Ins,  Oo,  v.  Ster- 
loek^  25  Ohio  8t.  50,  68. 

Upon  the  same  principle,  any  lawful  stipula- 
tion between  the  owner  and  the  carrier  of  the 
goods  limiting  the  risks  for  which  the  carrier 
shall  be  answerable,  or  the  time  of  making  the 
claim,  or  the  value  to  be  recovered,  applies  to 
any  suit  brought  in  the  right  of  the  owner,  for 
the  benefit  of  his  insurer,  against  the  carrier, 
as,  for  instance,  if  the  contract  of  carriage  ex- 
pressly exempts  the  carrier  from  liability  for 
losses  by  fire;  York  Mfg,  Co,  v.  Cenirai  iZoO- 
road  Co.  8  WalL  107  [70  U.  8,  bk.  18.  L.  ed, 
170];  or  requires  claims  against  the  carrier  lo 
be  made  within  three  months;  Btprtss  Oo,  v. 
Caldwdl,  21  Wall  264  [88  U.  8.  bk.  28.  L.  ed. 
5561;  or  fixes  the  value  for  which  the  carrier 
shall  be  ^responsible;   Bairi  v.  /VnniytcaMiis 
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(lai^vad  Co,  112  U.  S.  881  [Bk.  28,  L.  ed.  717]. 
6o  the  stlpolatioD,  not  now  in  controveny,  in 
the  UUb  of  lading  in  the  prpseni  case,  making 
tb6  Talue  of  the  gooda  at  the  place  and  time  of 
fbipnient  the  measure  of  the  carrier's  liability, 
would  coDtrol,  although  in  the  absence  of  such 
t  stipulation  the  carrier  would  be  liable  for  the 
\  nliio  at  the  place  of  destination,  as  held  in  Jf> 
Ule  db  Montgomery  Railtcay  v.  Jurey  [supraA 

The  ftipuJation  in  these  bills  of  lading,  that 
the  carriera  *' shall  not  be  liable  for  loss  or 
damage  by  'fire,  collision,  or  the  dangers  of 
laT^!Won."  clearly  does  not  protect  them  from 
tiabtUty  for  any  loss  occasioned  by  their  owi^ 
■egfigenoe.  ^  the  settled  doctnne  of  this 
cooTt,  eren  an  express  stipulation  in  the  con- 
tract of  carriage,  Uiat  a  common  carrier  shall 
be  exempt  from  liability  for  losses  caused  by 
the  negligence  of  himself  and  his  senrants,  is 
imreaaonable  and  contrary  to  public  policy, 
and  therefore  yoid.  Bamoad  Co,  y.  Lockw)od, 
17  Wall  857  [84  U.  8.  bk.  21.  L.  ed.  627]; 
BtOwad  Cd.T,  Pratt,  22  Wall.  128  [80  U.  8. 
bk.  28,  L.  ed.  8271:  Bank  of  Kentucky  y. 
Adame  Bn.  Co.  08  U.  8. 174  [Bk.  28,  L.  ed. 
8721;  Baitway  Oo.  t.  BtetmiB,  05  U.  8.  666  [Bk. 
24,  jL  ed.  5^.  And  it  may  be  that,  as  held 
by  Jmiae  Wallace  in  acase  in  the  circuit  court, 
a  stipnMtlon  that  "  No  damage  that  can  be  in- 
sured against  will  be  paid  for,"  would  not  pro- 
tect tiie  carrier  from  Uability  for  his  own  negU- 
l>eiioe;  because  that  would  be  to  compel  the 
owners  of  the  goods  to  insure  against  the  negli- 
fence  of  the  carrier.  7!^  iTo^fi,  22  Blatchf.  SS6. 

Bat  the  stipulation  upon  the  subject  of  in- 


in  the  bills  of  lading  before  us,  is  goy- 
emed  by  other  consideratfons.  It  does  not 
eooipd  the  owner  of  the  goods  to  stand  hisown 
ncr,  or  to  obtain  inrarance  on  the  jroods; 
doa  it  exempt  the  carrier,  in  caseof  k>6s  by 
agriigence  of  himself  or  his  seryants,  from  lia- 
bmy  to  the  owner,  to  the  same  extent  as  if 
the  goods  wefe  mdnsured.  It  simply  proyides 
that  the  carrier,  when  liable  for  the  loss,  shidl 
have  the  benefit  of  any  insurance  effectAd  upon 
tbe  goods. 

It  is  ooDchuiyely  settled,  in  this  country  and 
la  England^  that  a  policy  of  insurance,  taken 
oat  by  the  owner  of  a  ship  or  goods,  coyers  a 
teas  t^  perila  of  the  sea  or  other  perils  insured 
acdBsC,  ahhoo^  occasioned  by  tne  negligence 
of  the  master  or  crew  or  other  persons  em- 
ployed  by  himself.  Waten  y.  Merehantt  Louie- 
tOU  Jne.  Ch.  n  Pet  218  m  U.  8.  bk.  9,  L. 
4^  6911;  Copdand  y.  Hfeie  tfngland  In$,  Oo,  2 
MeL  488;  General  In$.  Oo,  y.  Sherwood,  14 
Bow.  861, 806  f55  U.  8.  bk.  14,  L.  ed.  461. 4681; 
Dmeideon  t.  Bumand,  L.  R  4  C.  P.  117. 121. 

Anyone  who  has  made  himself  responrible 
for  the  aafety  of  goods  has  a  sufficient  interest 
la  them  to eoable  him  toobtain  insuranoe upon 
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Cootncta  of  reinsurance,  by  which  one  in- 
the  sum  which  he  has  insured  to 
to  him  by  a  distinct  contract  with 
insurer,  with  the  object  of  indemnify- 
hfmMlf  against  his  own  resp<nisibility  (al- 
^  prohibited  for  a  time  in  England  by 
leX  tin  yalid  by  the  common  law,  and 
always  been  lawful  in  this  country;  and 
wdn  upon  such  a  contract,  the  subject  at 
aad  the  loss  thereof  must  be  proved  in  the 
IS  if  the  original  assured  were 


the  plahitiir.  8  Kent,  Com.  278, 270;  Sun  Im, 
Co.  y.  Ocean  Im,  Oo.  107  U.  8.  485  [Bk.  27,  L. 
ed.  8871;  Mackenzie  y.  Whitieorth,  L.  R  10 
Exch.  142,  and  1  Exch.  Diy.  86. 

8o  a  common  carrier,  a  warehouseman,  or  a 
wharfinger,  whether  liable  by  law  or  custom  to     [3241 
the  same  extent  .as  an  insurer,  or  only  for  bis  '' 

own  negligence,  may.  in  order  to  protect  him- 
self against  hisown  responsibility,  as  well  as  to 
secure  his  lien,  cause  the  goods  in  his  custody 
to  be  insured  to  their  full  value,  and  the  policy 
need  not  specify  the  nature  of  his  interest 
Crawley  v.  Cohen,  8  B.  &  Ad.  478;  J)eForest  y. 
Fulton  F,  Ins,  Co,  1  Hall,  84,  110;  Watere  y. 
Monarch  Assurance  Co,  6  El.  &  Bl.  870;  Lon- 
don dt  K.  R.  V.  Olyn,  1  El.  &  El.  652;  Sath 
ape  V.  Com  Exchange  F,  dk  I.  Ok  86  N.  Y.  665; 
Joyce  V.  Kennard,  L.  R.  7  Q.  B.  78;  Common- 
weaWi  V.  Shoe  d  Leather  Dealers  F,  A  M.  Ins,  Co. 
112  Mass.  181;  Home  Ins.  Co,  v.  Baltimore 
Warehouse  Co,  03  U.  8. 627  [Bk.  28.  L.  ed.  8681; 
North  British  M.  Ins.  Co,  v.  London,  L,  <t  0. 
Ins.  Co.  5  Ch.  Div.  509. 

No  rule  of  law  or  of  public  policy  is  violated 
by  allowing  n  common  carrier.  like  any  other 
person  having  either  the  general  property  or  a 
peculiar  interest  in  goods,  to  have  them  insured 
against  the  iL<:un1  perils,  nnd  to  recover  for 
any  loss  from  such  perils,  although  ocxMisioned 
by  the  negligence  of  his  own  servants.  By  ob- 
taining IniBurance,  he  does  not  diminish  his  own 
responsibility  to  the  owners  of  the  goods,  but 
rather  increases  his  means  of  meeting  that 
responsibility.  If  it  were  true  that  a  ship  owner, 
obtaining  insurance  by  gencml  description  upon 
his  ship  and  the  goods  carried  by  her,  could,  in 
case  of  the  loss  of  both  ship  and  goods,  bv 
perils  insured  against,  and  through  the  negli- 
gence of  the  master  and  crew,  recover  of  the 
msurers  for  the  loss  of  the  ship  only,  and  not 
for  the  loss  of  the  goods,  some  trace  of  the  dis- 
tinction would  be  found  in  the  books.  But  the 
learning  and  ref^earch  of  counsel  have  failed  to 
furnish  any  such  precedent 

On  the  contrary,  in  one  of  the  earliest  cases 
in  which  the  rule  that  a  policy  of  insurance 
covers  losses  by  perils  insured  against,  though 
occasioned  by  the  negligence  of  the  servants  of 
the  assured,  was  Judicially  afDrmed,  the  as- 
sured, being  the  owner  of  a  ship,  had  chartered 
her  for  a  West  India  voyage,  and  by  the  usages 
of  trade  bore  the  risk  of  bringing  the  cargo 
from  the  shore  to  the  ship;  the  policy  was  upon 
the  boats  of  the  ship,  and  upon  goods  in  them; 
and  the  amoimt  recovered  of  the  insurer  was 
for  goods  being  carried  from  the  shore  to  the 
ship  in  her  boats,  and  lost  by  the  wrecking  of  t^^m^ 
the  boats,  in  consequence  of  the  misconduct  [3x5 j 
and  negligence  of  some  of  the  ship's  crew. 
Such  was  the  state  of  facts  to  which  Lord 
Chief  Justice  Abbott  applied  the  language, 
dted  and  approved  by  Mr,  Justice  Story  in 
WcOers  v.  Merchants  Louisville  Ins.  Co,  11  Fet  i.— '-  • 
222  (86  U.  S.  bk.  0,  L.  ed.  605],  and  by  Chief 
Justice  Shaw  in  Copdand  y.  New  England 
Marine  Ins,  Co.  2  Met  442:  "In  this  case,  the 
immediate  cause  of  the  loss  was  the  violence  of 
the  winds  and  waves.  No  decision  can  be 
cited  where,  in  such  a  case,  the  underwriters 
have  been  held  to  be  excused  in  consequence  of 
the  loss  having  been  remotely  occasioned  by  the 
negligence  of  the  crew.  I  am  afraid  of  laying 
down  any  such  rule;  it  will  introduce  an  inlE 
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nite  number  of  questions  as  to  tbe  quantum  of 
care  whidi,  if  lued,  might  bave  prevented  the 
loss.  Suppose,  for  instance,  the  master  were 
to  send  a  man  to  the  mast-head  to  look  out,  and 
befalls  asleep,  in  consequence  of  which  the 
yessel  runs  upon  a  rock  or  is  taken  bv  the  ene- 
my; in  that  case  it  might  be  ar^ed.,  ns  here, 
that  the  loss  was  imputable  to  the  negligence 
of  one  of  tbe  crew,  and  that  tbe  underwriters 
were  not  liable.  These  and  a  variety  of  otlier 
such  questions  would  be  introduced,  in  case 
our  opinion  were  in  favor  of  the  under- 
writers." 'Walker  v.  Maitiand,  5  B.  &  Aid. 
171, 174, 176. 

bo  in  the  recent  case  of  North  Brituh  M.  Ins. 
Co,  ▼.  London,  Liverpool  d  Globe  Ins,  Co.,  it 
was  assumed,  asimouestionable,  that  insurance 
obtained  by  a  wharnnger  would  cover  a  loss  by 
hisownnegli^nce.    5  Ch.  D.  584. 

As  the  earner  might  lawfully  himself  obtain 
insurance  against  the  loss  of  the  goods  by  the 
usual  perils,  although  occasioned  by  his  own 
negligence,  he  may  lawfully  stipulate  with  the 
owner  to  be  allowed  the  l>enent  of  insurance 
▼olimttuily  obtained  by  the  latter.  This  stipu- 
lation does  not,  in  terms  or  in  effect,  prevent 
the  owner  from  being  reimbursed  tbe  full  value 
of  the  goods;  but  being  valid  as  between  the 
owner  and  the  carrier,  it  does  prevent  either 
the  owner  himself  or  the  insurer,  who  can  only 
sue  in  his  right,  from  maintaining  an  action 
against  the  carrier  upon  any  terms  inconsistent 
with  this  stipulation. 

Nor  does  this  conclusion  impair  any 'awful 
rights  of  the  insurer.  His  right  of  sp  ^rogation, 
arising  out  of  the  contract  of  insiiunce  and 
payment  of  the  loss,  is  only  to  such  rights  as 
the  assured  has,  by  law  or  contract,  against 
[326]  third  persons.  The  policy  containing  no  ex- 
press stipulation  upon  the  subject,  and  there 
being  no  evidence  of  any  fraudulent  conceal- 
ment or  misrepresentation  by  tbe  owner  in  ob- 
taining the  insurance,  the  existence  of  the  stip- 
ulation between  the  owner  and  the  carrier 
would  have  afforded  no  defense  to  an  action  on 
the  polipy,  according  to  two  careful  judg- 
ments rendered  in  June  last  and  independentfy 
of  each  other,  the  one  by  the  English  Court  of 
Appeal,  and  the  other  by  the  Supreme  Judicial 
Court  of  Massachusetts.  Tate  v.  Hydop,  15 
Q.  B.  D.  868;  Jadcson  Ch.  y.Boylston  Mut,  Ins, 
Co.  189  Mass.  508. 

In  Tate  v.  Bjftiop,  owners  of  goods,  insured 
against  risks  in  crafts  or  lighters,  had  previous- 
ly agreed  with  a  lighterman  that  he  should  not 
be  liable  for  any  loss  in  crafts  except  loss  caused 
by  his  own  negligence,  and  did  not  disclose  this 
agreement  to  tbe  underwriters  at  the  time  of 
procurmf^  the  insurance.  The  sole  ground 
upon  which  it  was  held  that  the  owners  could 
not  recover  on  the  policy  was  that  this  agree- 
ment was  material  to  the  risk,  because  the 
underwriters,  as  the  assured  knew,  had  previ- 
ously established  two  rates  of  premium,  de- 
pending on  the  question  whether  they  would 
nave  recourse  over  against  the  lighterman. 
Lord  Jvstice  Brett  observed  that,  but  for  the 
two  rates  of  premixmi  established  by  the  un- 
derwriters ana  known  to  the  assured,  the  omis- 
sion of  the  assured  to  disclose  their  agreement 
with  the  lighterman  could  only  have  affected 
the  amount  of  salvage  which  the  underwriters 
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nn'glji  have,  and  would  iiavc  been  immatori.i 
to  the  risk,  and  consequently  to  the  insur^iua; 
15  Q.  B.  D.  375.  370. 

In  Jackson  Co,  v.  Boylston  Mut.  Ins,  0>.  it 
was  adjudged  that,  in  the  absence  of  any  fraud 
or  intentional  concealment,  the  undisclosed  ex 
istence  of  a  stipulation  between  the  assured 
and  the  carrier,  like  that  now  before  us,  afford- 
ed no  defense  to  an  action  on  the  policy. 

It  may  l)e  added  that  our  conclusion  accords 
with  the  decision  of  </u«^MShipman  in  A*n<<w/ 
V.  New  Fork  Cent.dE.  B,  B.IL  21  Blatchf .  430, 
as  well  as  with  those  of  Judge  Dyer  in  the  dis- 
trict court,  and  Judge  Drummond  in  the  cir- 
cuit court,  in  the  present  case.  10  Biss.  18, 38. 
See  also  Carstnirs  v.  Mecfianics  d  Draders  Ins. 
Co,  18  Fed.  Rep.  473;  The  Sidn^,  28  Fed.  Rep. 
88;  Mercantile  Mut.  Ins.  Co.  y.  Calebs,  20  N. 
Y.173. 

Decree  affirmed. 

True  copy.    Test: 

James  H.  McKennej*  Clerk,  Supu  Ooort«  U.S. 

Mr.  Justice  Bradley,  dissentine: 
*The  Insurer  of  goods  which  are  lost  while  in 
custody  of  a  carrier,  upon  paying  the  loss,  is 
subrogated  to  the  claim  of  the  insured  against 
the  carrier.  Hall  v.  BaUroad  Co.  18  WalL 
367  [80  U.  S.  bk.  20,  L.  ed.  594].  This  being 
so,  I  think  that  the  insured  cannot,  bv  separate 
sCTCcment  with  the  carrier,  deprive  the  insurer 
of  this  right.  Such  agreement  would  be  reg 
inter  alios  acta,  and  void  as  a^nst  the  insurer. 
It  would  be  a  fraud  upon  bun.  The  carrier 
would  thereby  protect  himself  against  the  con- 
sequences of  his  own  negligence,  and  compel 
the  insurer  to  indemnify  him  without  paying 
any  premium.  The  owner  of  the  goods  gives 
up  no  right  himself  against  the  carrier;  bat 
they  two  agree,  behind  the  insurer's  back,  that 
he  shall  have  no  right  of  subrogation  against 
the  carrier,  but  that  the  carrier  flhall  have  such 
a  right  against  him;  thus  changing  the  law  by 
their  private  agreement.  It  seems  to  me  that 
this  is  contrarv  both  to  law  and  justice. 
True  copy.   Test: 

James  H.  McKeonej,  Qerk,  Sop.  OL  U.  ft. 


EASTERN   BAND  OP   CHEROKEE   IN 

DIANS.  AppL, 
e. 
UNITED  STATES  ahd  CHEROKEE  NA- 
TION,  Conunonly  Called  Chebokxb  Na- 
tion West. 

(See  &  C  *H;%«n>kse  ZViuC  fWidt.**Beporter^  ed.aBB- 

812L) 

Chm)hes  Indian»--trust  funds--S^!s!CQAqf  Basi- 

em  Band. 


1.  By  various  treaties  tbe  Cfnfted  States  has  reoov 
niaed  the  Cherokee  Indians  as  one  people,  oooipos- 
Ing  a  single  Tribe  or  Nation. 

&  The  Cherokees  in  North  OsroUna  dlnolred 
their  oonnection  with  their  Nation,  when  they  re- 
fused to  aooompany  the  body  of  it  on  Its  resDoral, 
and  they  have  sinoe  bad  no  separate  political  or^ 
ffaniiatlon. 

8.  The  Cherokees  of  North  OuroltDa  are  noteBtt- 
tied  to  a  share  of  the  oommuted  annoltj  fund  of 

•Not  reported  tai  offlolal  editloa, 
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iSI4jtnrv  and  of  the  f  imd  created  by  sales  of  Cbero- 
iae  liiDda  west  of  the  MiSBissippt. 

Such  Indians  must  be  readmitted  to  citizenship 
Id  the  Cherokee  Nation  in  oomplianoe  with  Its  Con- 
scstutiooand  laws,  if  they  wish  to  enjoy  tbe  benefits 
of  its  oommon  property. 

[No.  886.] 
Argued  Jan.  4,  5,  6, 1886,    Decided  March  1, 

1886. 

APPEAL  from  the  Court  of  aalmA. 
The  case  is  stated  by  the  court. 
Mtstn.   Samuel  Shellaberfi^er,   J*  M. 
Wilson*    Samuel   J.   Crauford   and   J.  H. 
GiUpatriek,  for  appellant 

Jtitm.  Wmiam  A.  Phillips  and  S.  S. 
Burdetie,  for  Cherokee  Nation  West 

Mr.  Wm.  A,  Maury,  Asst.  Atty-Gen,,  for 
the  United  States,  filed  a  brief  stating  that  the 
United  States,  being  the  trustee  of  the  fund, 
would  atand  neutraL 

|i3^  Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  appeal  from  the 
Court  of  Claims.  It  was  brought  to  detennine 
the  right  of  the  petitioners,  called  the  Eastern 
Band  of  the  Ch^kee  Indians,  to  a  proportion- 
ate part  of  two  funds  held  by  the  United  States 
in  trust  for  the  Cherokee  Nation.  One  of  the 
funds  was  created  by  the  Treaty  with  the  Na- 
tion made  December  29, 1885,  at  New  Echota, 
in  Georgia,  commuting  certain  annuities  into 
the  sum  of  $214,000.  The  other  arose  from 
mles  of  certain  lands  of  the  Nation  lying  west 
of  the  Mississippi  River. 

Tbe  suit  by  the  petitioners  was  authorized 
by  an  Act  of  Congress,  and  it  is  brought  against 
the  United  States  and  the  Cherokee  Nation,  22 
Scat,  at  L.  681,  chap.  141.  Tbe  United  States, 
howcTcr,  have  no  interest  in  the  controversy,  as 
they  hold  the  funds  merely  as  trustee.  They 
stand  neutral,  therefore,  in  the  liti^tion,  ai- 
tboogfa  as  a  matter  of  form  they  have  Hied  an  an- 
fwer  traversing  the  allegations  of  the  petition. 

The  general  ground  upon  which  the  petition- 
en  pitxseed  and  seek  a  recoverv  is,  that  the 
Cherokee  Indians,  both  those  residing  east  and 
thoee  residing  west  of  the  Mississippi,  formerly 
ooonitoted  one  (K'ople  and  composed  the  Chero- 
kee Nation;  that  bv  various  treaty  stipulations 
with  the  United  States  they  became  divided 
into  two  branches,  known  as  the  Eastern  Chero- 
kee* and  the  Western  Cherokees;  and  that  the 
f^titiooers  constitute  a  portion  of  the  former, 
and  as  such  are  entitled  to  a  proportionate  sharu 
of  the  funds  which  the  Unitedf  States  hold  in 
trust  for  the  Nation. 

This  claim  is  resisted,  upon  the  ground  that 
tbe  two  branches,  into  which  it  Ib  admitted 
the  Nation  was  once  divided,  subsequently  be- 
came reunited,  and  have  ever  since  constituted 
.  ooe  nation,  known  as  the  Cherokee  Nation; 
N;  and  that  as  such  it  possesses  all  the  rights  and 
piupcit^  previously  claimed  by  both;  and  that 
tbe  pedUoners  have  not,  since  the  Treaty  of  New 
Eehoca,  constituted  any  portion  of  the  Nation. 

To  determine  the  merits  of  the  respective 
daiins  and  pretensions  of  the  parties,  it  will  be 
nimasarr  to  give  some  account  of  the  different 
tieatieB  between  the  Cherokees  and  the  United 
States^  and  to  refer  to  the  several  laws  passed 
by  CoogreM  to  cany  the  treaties  into  effect, 
md  aooompUah  the  removal  of  the  Indians  from 
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their  former  home  east  of  the  Mississippi  to 
their  present  country  west  of  that  river. 

When  tlint  portion  of  North  America  which 
is  now  embraced  within  the  limits  of  the  United 
States  ctist  of  the  Mississippi  was  discovered,  it 
was  occupied  by  different  tribes  or  bands  of  In- 
dians. These  people  were  destitute  of  the  pri- 
marv  arts  of  civilization,  and  with  a  few  ex- 
ceptions had  no  permanent  building,  occupy- 
ing only  huts  and  tents.  Their  lands  were  cm- 
tivated  in  small  patches  and  generally  by 
women.  The  men  were  chiefly  engaged  in 
hunting  and  fishing.  From  the  chase  came 
their  principal  food,  and  the  skins  of  animals 
were  their  principal  clothing.  The  different 
tribes  roamed  over  large  tracts  and  claimed  a 
right  to  the  country  as  their  territory  and  hunt- 
ing giounds.  Of  these  tribes,  the  Cherokee 
Indians  constituted  one  of  the  largest  and  most 
powerful.  They  claimed  the  principal  part  of 
the  country  now  composing  the  States  of  North 
and  South  Carolina,  Georgia,  Alabama  and 
Tennessee.  Their  title  was  treated  by  the  gov- 
ernments established  by  England,  and  the  gov- 
ernments succeeding  them,  as  merely  usufruc- 
tuary; affording  prbteclion  against  individual 
encroachment  out  always  subject  to  the  con- 
trol and  disposition  of  those  governments,  at 
least,  so  far  as  to  prevent,  without  their  consent, 
its  acquisition  by  others.  Such  superior  right 
rested  upon  the  claim  asserted  by  England,  of 
prior  discovery  of  the  country,  and  was  re- 
spected by  other  European  nations.  There  was 
no  nation,  therefore,  to  oppose  this  assertion  of 
superior  right  to  control  the  disposition  of  the 
lands,  and  to  acquire  the  title  of  the  Indians, 
except  the  Indians  themselves;  and  by  treaties 
with  them  from  time  to  time  their  title  and  in- 
terest were  ceded  to  the  United  States. 

On  the  28th  of  November,  1785,  the  United 
States  made  its  first  treaty  with  the  Cherokees, 
7  Stat  at  L.  18.  It  was  concluded  at  Hopewell, 
on  the  Keowee,  between  commissioners  repre- 
senting the  United  States  on  the  one  part  and 
the  "head  men  and  warriors  of  all  the  Chero- 
kees on  the  other."  By  it  the  Indians,  for 
themselves  and  their  resi)ective  tribes  and 
towns,  acknowledged  that  all  the  Cherokees 
were  under  the  protection  of  the  United  States 
and  of  no  other  Sovereign.  The  Treaty  prom- 
ised peace  to  them  and  tlio  favor  and  protection 
of  the  United  States,  on  condition  of  the  res- 
toration to  libertv  of  certain  prisoners  whom 
they  had  captureci.  and  of  the  return  of  certain 
property  which  they  had  seized.  It  also  pre- 
scribed the  boundary  between  them  and  citizens 
of  the  United  States,  of  lands  allotted  to  them 
for  their  hxmting  grounds.  These  lands  em- 
braced large  tracts  within  the  States  mentioned. 
The  ninth  article  provided  that,  for  the  bene- 
fit and  comfort  of  the  Indians  and  for  the  pre- 
vention of  injuries  or  oppressions  on  the  part 
of  the  citizens  or  Indians,  the  United  States 
should  *'have  the  sole  and  exclusive  risrht  of 
regulating  the  trade  with  the  Indians  and  man- 
agmg  aJl  their  affairs  in  such  manner  as  they 
think  proper."  By  this  Treaty  the  Cherokees 
were  recognized  as  one  people,  composing  one 
Tribe  or  Nation;  but  subject,  however,  to  the 
jurisdiction  and  authority  of  the  Clovemment 
of  the  United  States,  which  could  regulate  their 
trade  and  manage  all  their  affairs. 

On  the  second  of  July.  1791,  another  Treaty 
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was  made  with  the  Cherokees,  io  which  they 
were  described  as  the  "  Cherokee  NatioxL"  7 
Btat.  at  L.  89.  Its  representatives  were  desig- 
nated as  the  "Chiefs  and  warriors  of  the  Chero- 
kee Nation  of  Indians;"  and  the  first  article 
declared  that  '*  There  shall  be  perpetual  peace 
and  friendship  between  all  the  citizens  of  the 
United  States  of  America  and  all  the  individu- 
als composing  the  whole  Cherokee  Nation  of 
Indians.  And  the  diiefs  and  warriors,  "for 
themselves  and  aU  partsof  the  CherokeeNation," 
acknowledged  themselves  and  the  Cherokee  Na- 
tion to  be  under  the  protection  of  the  United 
Btatesandof  nootherSovereign.  TheTreat^also 
renewed  the  agreement,on  the  part  of  the  dhero- 
kees,  that  the  United  States  should  have  the 
•ole  and  exclusive  right  of  regulating  their  trade; 
and  readjusted  the  boundary  between  citizens 
of  the  United  States  and  the  "Cherokee  Nation," 
by  which  the  huntine  grounds  were  reduced  in 
ouantitv;  and  in  conaderation  of  this  reduction 
tme  United  States  agreed  to  deliver  certain  valu- 
able goods  to  the  chiefs  and  warriors  for  the  use 
of  ihe  Nation,  and  to  pay  to  the  Nation  annu- 
ally the  sum  of  $1,000.  A  further  article  in- 
crMsed  the  amount  to  $1,600. 

The  boundary  of  the  hunting  grounds  was 
from  time  to  time  changed  by  sub^quent  trea- 
ties,  and  by  each  succeeding  one  their  extent 
was  reduced;  in  consideration  of  which  a  larger 
quantity  of  goods  was  promised  to  the  Nation; 
and  the  annuity  was  increased  until,  in  the  year 
1805,  it  amounted  to  $10,000.  7  Stat  at  L.  48, 
92,  8KB.  This  annuity  was  regularly  paid  to  the 
Cherokee  Nation,  as  represented  by  the  Indians 
occupying  territory  east  of  the  Mississipi  River, 
untn  the  Treaty  of  July  8, 1817.  7  Stat,  at  L. 
IM.  That  Treaty  originated  from  a  division 
in  opinion  among  the  Cherokees  as  to  their 
mode  of  life,  which  existed  when  the  first 
Treaty  with  the  United  States  was  made,  in 
1785,  and  which  had  from  that  time  increased. 
There  were  numerous  settlements  or  towns 
withhi  the 'territory  allotted  to  the  Indians. 
Those  who  occupied  the  upper  towns,  which 
were  mostly  in  Uie  State  of  North  Carolina, 
desired  to  eneafle  in  the  pursuits  of  agriculture 
and  civilized liie;  while  toose  who  occupied  the 
lower  towns,  in  the  valley  of  the  Mississippi, 
desired  to  continue  "  the  hunter  life:"  and  ow- 
ing to  the  scarcitv  of  game  where  they  lived, 
to  remove  across  the  M&iBsippi  River  to  vacant 
lands  of  the  United  States.  As  early  as  1808  a 
deputation  from  the  upper  and  lower  towns, 
authorized  by  the  Cherokee  Nation,  came  to 
Washington  to  declare  to  the  President  their 
desires  and  inform  him  of  the  impracticability 
of  uniting  the  whole  Nation  in  the  pursuits  of 
civilized  life,  and  to  request  the  establishment 
of  a  division  line  between  the  two  classes  of 
towns.  The  Treaty  of  1817,  which  was  made 
with  "the  chiefs,  head  men  and  warriors  of  the 
Cherokee  Nation  east  of  the  Mississippi  River, 
and  the  chiefs,  head  men,  and  warriors  of  the 
Cherokees  on  the  Arkansas  River,"  recites  the 
action  of  this  deputation  and  the  reply  of  the 
President  to  the  parties,  made  on  the  9th  of 
January,  1809,  wmch  was,  in  substance,  that 
the  United  States  were  the  friends  of  both  par- 
ties, and,  as  far  as  cotild  be  reasonably  asked, 
were  wiUing  to  satisfy  the  wishes  of  both;  that 
those  who  remained  might  be  assured  of  their 
patronage,  aid,  and  good  neighborhood;  that 
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those  who  wished  to  remove  would  be  per- 
mitted to  send  an  exploring  party  to  reconnol- 
ter  the  country  on  ^e  west  of  the  AriLansas  and 
White  Rivers  and  higher  up;  that  when  this 
party  should  have  found  a  tract  of  country  suit- 
ing the  emimnts  and  not  claimed  by  other 
Indians,  the  United  States  would  arrange  with 
them  to  exchange  it  for  a  Just  proportion  of  the 
country  they  would  leave,  imd  to  a  part  of 
which,  according  to  their  numbers,  they  had  a 
right;  and  that  every  aid  towards  their  removal 
and  what  would  be  neoessary  for  them  there 
would  then  be  freely  extended  to  Uiem. 

The  Treaty  recites  that,  rely^  upon  tbeK 
promises  of  the  President,  the  Uierokees  ex- 
plored the  country  on  the  west  side  of  the  Mis- 
sissippi, and  made  choice  of  the  country  on  the 
Arkansas  and  White  Rivers,  and  settted  upon 
lands  of  the  United  States  to  which  no  other 
tribe  of  Indians  had  any  Just  claim;  and  that 
th^  had  duly  notified  the  President  tha«>f ; 
ana  of  their  desire  for  a  full  and  complin  rati- 
fication of  his  promise.  To  that  end,  aa  noti- 
fied by  him,  they  had  sent  their  tLgents  with 
full  powers  to  execute  a  treaty,  relinquiahing 
to  the  United  States  their  right,  title  and  inter- 
est to  aU  lands  belonging  to  them  as  part  of  the 
Cherokee  Nation,  whidi  they  had  left  and 
which  they  were  about  to  leave,  proportioned 
to  their  numbers,  including  with  tnose  now  on 
the  Arkansas  those  who  were  about  to  remove 
thither.  The  Treaty  then  proceeds  to  redte 
that,  to  carry  into  effect  in  good  faith  the  i>rom- 
ises  of  the  President,  and  to  promote  a  continua- 
tion of  friendship  with  their  brothers  on  the 
Arkansas  River,  and  for  that  purpose  to  make 
an  equal  distribution  of  the  annuities  secured 
by  the  United  States  to  the  whole  Cherokee 
Nation,  its  articles  were  agreed  upon.  These 
were  in  substance,  that  the  chiefs,  head  men 
and  warriors  of  the  whole  Cherokee  Nation  ceded 
to  the  United  States  certain  lands  lying  east  of 
the  Mississippi;  and  the  United  StatcS,  in  ex- 
change for  them,  boxmd  themselves  to  gire  to 
that  branch  of  the  Cherokee  Nation  on  the  Ar- 
kansas as  much  land  on  that  river  and  the 
White  River  as  they  had  received  or  might 
thereafter  receive  from  the  Cherokee  NatKui 
east  of  the  Mississippi,  "acre  for  acre,  aa  the 
Just  proportion  due  that  part  of  the  Nation  on 
the  Arkansas,  agreeably  to  their  numbers." 
The  United  States  also  agreed  to  give  to  each 
poor  warrior  who  mi^ht  remove  to  the  western 
side  of  the  Mississippi  a  rifle  gun,  with  ammu- 
nition and  other  articles,  to  pay  for  all  improve- 
ments of  real  value  to  their  lands;  and  to  give 
of  the  lands  surrendered  to  the  United  States, 
to  every  head  of  an  Indian  family  residing  on 
the  east  side  of  the  Mississippi,  who  mi^t  wish 
to  become  a  citizen  of  the  United  States,  640 
acres.  It  was  also  a^^reed  that  the  annuity  due 
to  the  whole  nation  for  the  year  1818  ^oukl  be 
divided  between  the  two  branches  of  the  Nation, 
according  to  their  respective  numbers,  to  be 
ascertained  by  a  census  to  be  taken.  Previous 
treaties  between  the  United  States  and  the 
Cherokee  Nation  were  to  continue  in  force  with 
both  of  its  branches,  each  to  be  entiUed  to  all 
the  immunities  and  privileges  which  the  "  o^ 
Nation"  enjoyed  under  them. 

On  the  27th  of  February,  1819,another  Treaty 
was  made  with  the  Cherokee  nation  (7  Stat  at 
L.  195),  represented  by  its  chiefs  and  head  men. 
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Bf  it  a  farther  ceasioD  of  lands  was  made  to  the 
tmited  States,  and  it  was  agreed  that  the  an- 
Duitj  to  the  Nation  should  be  paid  as  follows: 
two  thirds  to  the  Cherokees  east  of  the  Missis- 
sippi, and  one  third  to  the  Cherokees  west  of 
tliat  riyer.  Thia  apportionment  was  based  upon 
an  ertimatft  that  those  who  had  emigrated,  and 
those  who  were  enrolled  foremigranon,  consti- 
tated  one  third  of  the  Nadon,  instead  of  upon 
a  census  to  be  taken,  as  mentioned  in  the  Treaty 
of  1817.  The  annuity  thus  divided  was  regu- 
lariy  paid  as  stipulated  until  commuted  by  the 
Treaty  of  December,  1885,  of  which  we  shall 
presently  speak. 

On  the  oth  of  May,  1828,  a  trea^  was  made 
with  the  chiefs  and  head  men  of  the  Cherokee 
Nation  of  Indians  west  of  the  Mississippi.  7 
Stat,  at  L.  811.  This  was  the  first  time  that 
the  Cherokees  west  of  the  river  were  recog- 
nized  as  80  far  a  distinct  and  separate  politicSu 
tt8]  body  from  the  Cherokees  east  of  the  river  as  to 
can  for  separate  treaty  negotiations  with  them. 
The  Treafr  recited,  as  among  the  causes  of  its 
being  nuule,  that  it  was  the  anxious  desire  of 
the  Qovemment  to  secure  to  the  Cherokee  Na- 
tioii  of  Indians,  as  weU  those  then  Hvinff  with- 
in the  limits  of  Arkansas  as  those  of  their  friends 
and  brothers  residing  in  States  east  of  the  Mis- 
siHippi,  who  might  wish  to  Join  their  brothers 
west,  a  permanent  home  which  should,  imder 
the  guaranty  of  the  United  States,  remain  for- 
ever theirs;  and  that  the  present  location  of  Uie 
Cherokees  in  Arkansas  was  unfavorable  to  thdr 
repoe^,  and  tended  to  their  degradation  and 
mjocrr.  By  it  the  United  States  agreed  to  put 
the  Cherokees  in  possession  of,  ana  to  guaran- 
ty to  them  forever,  seven  millions  of  acres  of 
land  which  were  spedficallv  described,  and 
which  are  situated  in  what  is  now  known  as 
the  Indian  Territory,  and  also  to  give  and  guar- 
anty to  the  Cherokee  Nation  a  perpetual  ouUet 
west  of  theee  lands,  and  a  free  and  unmolested 
nee  of  the  country  so  far  as  their  sovereignty 
and  right  of  soil  extended.  They  also  aneedto 
pay  for  all  improvements  on  the  land  aban- 
dooed;  and,  in  order  to  enoourage  the  emigra- 
tion of  their  brothers  remainingin  the  States,  to 
give  to  eadi  head  of  a  Cherokee  family  then  re- 
riding  within  any  of  the  States  east  of  the  Misa- 
Issippi,  who  might  desire  to  remove  west,  on 
eorouing  himself  for  emigration,  a  good  rifle 
and  cerUiin  other  articles,  to  make  Just  oompen- 
ntion  for  their  proper^  abandoned,  to  he&T 
the  cost  of  their  emigration,  and  to  procure  pro- 
virions  for  their  comfort,  accoounodaUon  and 
support  by  the  way,  and  for  twelve  months  af- 
tv  their  arrival  at  the  asency.  On  the  other 
baDd,  the  chiefs  and  heaa  men  of  the  Cherokee 
NatfciD  west  re-ceded  to  the  United  States  the 
lands  to  which  tbey  were  entitied  on  the  Aj> 
kanaaa  under  the  Treaties  of  July  8, 1817,  and 
of  February  87,  1819,  and  agreed  to  remove 
from  the  same  witbin  fourteen  months. 

Prom  this  time  until  the  Trea^  of  New  Echo- 

ta,  coochided  December  29, 1885,  7  Stat,  at  L. 

479,  the  Cherokees  were   divided   into  two 

•0  far  constituting  distinct  political 

that  the  United  States  had  separate  ne- 


^^1     godationt  with  each:  and  on  the  14th  February. 

^'  ISM,  by  a  treaty  with  the  chiefsand  h^ad  men 
of  the  Cherokee  Nation  west  of  the  Mtasissippi, 
Ike  United  States  renewed  their  guaranty  of 
tbeaeven  minions  of  acres,  and  of  the  perpetual 
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ouUet  to  the  Nation  west  of  those  lands,  and  of 
the  free  and  unmolested  use  of  the  country  west. 

In  the  meantime  (from  the  Treaty  of  1828 
until  the  Treaty  of  New  Ediota)  the  Cherokees 
remaining  east  of  the  Mississippi  were  subject- 
ed to  hamssing  and  vexatious  legislation  from 
the  States  within  which  they  resided.  The 
United  States  had,  as  early  as  1802,  agreed  with 
C^rgia.  in  consideration  of  her  ce^on  of  west- 
em  lands,  to  extinguish  the  Indian  titie  to  lands 
within  the  State.  North  Carolina  claimed  that 
the  United  States  were  under  a  similar  obliga- 
tion to  extinguish  the  Indian  titie  to  lands  with- 
in her  limits,  in  oonsideration  of  a  like  cession 
of  western  lands,  although  there  was  no  pori- 
tive  agreement  to  that  effect  And  with  the  ex- 
tinguuhment  of  their  title,  it  was  expected  that 
the  Indians  themselves  would  be  removed  to 
territory  beyond  the  bounds  of  those  States. 
At  the  time  the  Treaty  of  1&38  was  made,  a 
great  deal  of  impatience  had  been  exhibited  by 
the  people  of  those  States  at  the  litUe  progress 
maoe  in  the  extinguishment  of  the  Indian  title, 
and  at  the  continued  presence  of  the  Indians. 
Severe  and  oppressive  laws  were  passed  bv 
Georgia,  in  order  to  compel  them  to  leave;  ana, 
tiiough  less  severity  was  practiced  in  North 
Carouna  towards  the  Indiums  in  that  State,  an 
equally  pronounced  desire  for  their  departure 
was  expreased.  Angrv  and  violent  disputes  be- 
tween tiiem  and  the  whitepeople  in  both  States 
but  more  particularly  in  Georgia,  were  of  fre- 
quent occurrence.  See  case  of  Cherokee  Nation 
V.  Oa.  as  rraorted  in  a  separate  volume  by  Rich- 
ard Peters  in  1881  [seeSO  U.  S.  bk.  8,L.ed.  11; 
also  a  document  <»dled  "The  Public  Domain, 
prepared  by  the  Public  Land  Commission,  and 
published  as  Ex.  Doc.  47  of  H.  of  R..  46th 
Ck>ng.  SdSess.  and  Doc.  No.  71  of  H.  of  R  28d 
C(mg.  Ist  Sess. 

The  Treaty  of  New  Echota  was  made  to  put 
an  end  to  those  troubles  and  to  secure  the  re- 
union of  the  divided  Nation.  It  ledtes  as  mo- 
tives to  its  negotiation,  among  other  things, 
that  the  Cherokees  were  anxious  to  make  some 
arrangement  with  the  Ctovemment  of  the  Unit- 
ed States,  whereby  the  difficulties  they  had  ex- 
perienced from  residence  within  the  settied 
parts  of  the  country  under  the  Jurisdiction  and 
laws  of  the  State  Ck>vemments,  might  be  tenni- 
nated  and  adjusted,  and  they  be  reimited  Into 
one  body,  and  be  secured  a  permanent  home 
for  themselves  and  their  posterity  in  the  coun- 
try selected  by  their  forefathers,  without  the 
territorial  limits  of  the  state  sovereignties,  and 
where  they  could  establish  and  enjoy  a  govern- 
ment of  their  choice,  and  perpetuate  such  a  state 
of  society  as  might  be  most  consonant  with 
their  views,  habita  and  conditions,  and  as  might 
tend  to  their  individual  comfort  and  their  own 
advancement  in  civilization.  By  its  stipulations 
the  Cherokees  ceded  to  the  United  States  all 
the  lands  owned,  claimed  or  possessed  by  them 
east  of  the  Mississippi  River,  and  ail  claims 
for  spoliations  of  every  kind,  for  the  sum  of 
$5,0(K),000,  and  agreed  to  remove  to  "their  new 
home"  west  of  the  Mississippi  within  two  years 
from  ita  ratification. 

The  Treaty  also  recited  the  cession  to  the 
Cherokee  Nation  by  previous  treaties  of  the 
7,000,000  acres,  and  the  guaranty  of  a  perpet- 
ual outlet  west  or  these  lands,  and  a  free  and 
unmolested  use  of  all  the  country,  so  far  as  the 
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.i^ntr  of  the  TJnIteil  States  and  their  right 
tlie  soil  exteo«led;  and  akio  that  it  was  ap- 
l[>T>el&eiKled  by  the  Cherokees  that  in  this  cession 
not  a  sufficient  quantity  of  land  for 
mocoounodatioD  of  the  whole  Nation,  and, 
the  United  States  agreed,  in  consid- 
of  $500,000,  to  convey  by  patent  to  the 
and  their  descendants  an  additional 
of  800.000  acres;  and  that  the  land  pre- 
ceded, indoding  the  outlet,  should  be 
in  the  same  patent.  Art  2.  They  also 
to  remoTe  the  uidians  to  their  new  home, 
to  anbikit  tiiem  <»ie  year  after  their  arrival 
excepC  that  sa<^  persons  and  families,  as 
opinioii  of  "the  emigrating  agent"  were 
at  sobststing  and  removing  themselves, 
•*^"M  be  pennitted  to  do  so.  and  should  be  al- 
kyved  lor  all  claims  for  the  same  $20  for  each 
soaber  at  tbrir  £umlies;  and,  in  lieu  of  their 
one  Taar^  latkNiSv  should  be  paid  the  sum  of 
laS.  if  they  preferred  it.  Art.  8. 

B  afeo  ^reed  that  after  deducting  the 
wbkk  should  be  actually  expended  for 
for  improvements,  claims  for  spo- 
Tcmoval,  subsistence  and  debts  and 
upos  the  Cherokee  Nation,  and  for  the 
wiliiloMl  q[aaBtity  of  hmds  and  goods  for  the 
poortr  daas  at  Cherokees,  and  the  several  sums 
to  be  ^vmed  for  the  reneral  national  funds 
Movvlsd  tor  la  the  sevmi  articles  of  the  Treaty, 
at  bakace^  whatever  the  same  miffht  be, 
i^Mkl  be  eqaalhr  divided  between  all  the  peo- 
pte  beloQ^riac  to*the  Oierokce  Nation  east  ac- 
cvrdte^  10  the  ceBsus  completed,  and  such 
Ch«Kik««a  as  had  removed  west  after  June, 
1:^;$;^  vad  that  those  individuals  and  families 
that  wtR  averse  to  removal  and  were  desirous 
to  N«.vaM  ciciwtts  of  the  State  wherein  they 
M««ML  vad  such  as  were  qualified  to  take  care 
<ji|  the«a»ttvca  and  their  pn^Krty,  should  be  en- 
tity to  i«ceive  their  due  proportion  of  all  the 
wr^'iMl  hwHits  axtsiag  under  the  treaty  for 
UK^r  ciadtti^  improvements  and  their  mt  capita, 
«» ^xMi  »»  an  dippiv^prbtioQ  was  made  to  carry 
^t  ih«  TttHi> .     Arts.  18, 15. 

K^  tb«  fWx^th  articK  *'TheChercXee0,be- 
tW^iv^  it  wouM  be  for  the  interest  of  their 
MvH'^v'  ^^  ^^  ^*-^  *^^^'^  funds  and  ann'^tiesun- 
3^  iNnr  ov\  n  ilirec»K^  and  future  dis^  >6!tion,'' 


ih!«  ^\iM  of  *>v  cv-;  oral  ^uHi  of  the  Nation. 

1-'  .Iw  t\svx^'"^  ACAT  Cc«Mnes8  made  the  re- 
au"^^v'  <*H^H^**tKi  for  thevommutationand, 
a*,s\^l>i\)C  to  ih*  HHith  article  of  the  treaty,  the 
i^u^s  >  v^At  nux  vtvxl  for  the  benefit  of  the 
w^K'V  i><**\  Kw  Nation."  which  had  removed 
v\»  xUxHiUl  wilv^x;«i?uUy  remove  to  the  lands  as- 
*KMAi  u*  it  >^A**t  t^'lhe  Mississippi.  This  is 
^vi»o  v^(  lb<>  »\imN  <vf  which  the  petitioners  claim 
«  |v*rt.  iw  j^'\^\^rtK>n  to  their  numbers  as  com- 
>Hrv^l  ^  tth  thV  outrt^ns  of  Uie  Cherokee  Nation 
j\»u ;  ^tM  ot  th<*  Mississippi  on  the  territory 
i^U\^  Th^  i^n^visious  of  the  Treaty  as  to  the 
tn\t^tm<4a.  ousUHiy  and  distribution  of  the  in- 
^Hnnt"  of  thi«  fumi,  and  all  other  funds  belong- 
iiitf  to  the  Nutiim,  remained  in  force  until  the 
Treaty  of  J  ul^-  !•.  18W,  The  hiterest  was  mid 
over  annually  to  the  agents  of  the  Cherokee  Na- 
tion authorixeil  to  receive  the  same,  and  was 
subject  to  application  bv  ita  council  to  such 
purposes  as  they  deemea  best  for  the  general 
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interests  of  thehr  people.  The  Treaty  of  18M 
(art.  23. 14  Stat,  at  L.  805)  provided  that  all  I' 
funds  then  due  the  Nation,  or  that  mi^t  theie- 
after  accrue  from  the  sale  <^  its  landi  by  the 
United  States,  as  provided  tar,  should  be  m- 
vested  in  United  States  r^tetered  stocks  at 
their  current  vahie,  and  the  mterest  on  all  said 
f  imds  should  be  paid  semtannuaUy  on  the  <Hder 
of  the  Cherokee  Nation,  and  be  applied  to  the 
following  purposes,  to  wit:  85  per  cent  for  the 
support  of  the  common  schools  of  the  Nation 
and  educational  purposes,  16  per  cent  for  the 
orphan  fund,  and  SO  per  cent  lor  general  pur- 
poses, indudLag  reasonable  salaries  of  dis&ict 
officers. 

Immediately  after  the  ratificati<m  of  the 
Treaty  of  1885  measures  were  taken  hv  the  Gov- 
ernment to  secure  its  execution;  ana  oommia- 
sioners  were  appointed  to  adjust  daims  for  im- 

Erovements  ana  facilitate  the  emigration  of  the 
adians.  But  emigraticHi  proceeded  slowly. 
Qreat  reluctance  to  go  was  manifested  by  large 
numbers,  and  at  la^  it  became  neoessair  to 
make  a  display  of  force  to  compd  thefr  re- 
moval. Major-Qeneral  Scott  was  sent  to  the 
country  with  troops  and  instructed  to  remove 
all  the  Indians  except  such  as  were  enti^kd  to 
remain  and  become  citizens  under  the  twelfth 
article  of  the  Treaty.  The  number  that  re- 
mained was  between  eleven  and  twelve  huii> 
dred.  They  were  without  organization  or  % 
collective  name.  They  ceased  to  be  pivt  of  the 
Cherokee  Nation,  and  henceforth  they  became 
c'tizens  of  and  were  subiect  to  the  laws  €d  the 
State  in  which  they  rcsioed.  The  name  of  the 
Eastern  Cherokees  accompanied  those  who 
emigrated,  to  distinguish  them  from  those  who 
had  preceded  them  and  who  were  called  old 
settlers. 

After  the  reunion  of  the  Cherokee  people  oo 
their  lands  west  of  the  Mississippi,  reraltln^ 
from  the  execution  of  the  Treaty,  and  on  the 
12th  of  July,  1839,  the  following  Act  of  mdoa 
between  tlie  Eastern  and  Western  Cherokees 
was  adopted: 

"Act  of  Union  bettMen  tkeEoitem  and  Wo&Urm 

Oharoken, 
"  Wherea*,  our  fathers  have  existed  as  a  8ep> 
arate  and  distinct  Nation,  in  the  poasessioa  mm 
exercise  of  the  essential  and  appropriate  attri- 
butes of  sovereignty,  from  a  period  extending 
into  antiquity,  beyond  the  records  and  memory 
of  man:  and  whereas,  these  attributes,  with  tte 
rights  and  franchises  which  they  hivolve,  re- 
main still  in  full  force  and  virtue,  as  do  also 
the  national  and  social  relation  of  the  Cherokee 
people  to  each  other  and  to  the  body  pc^itie. 
excepting  in  those  particulars  which  have  grown 
out  of  the  provisions  of  the  Treaties  of  1817  and 
1819  between  the  United  States  and  the  Chero- 
kee Nation,  under  which  a  portion  of  our  peo- 
ple removed  to  this  country  and  became  a  8e]>- 
arate  community  (but  the  force  ci  dream- 
stances  have  recently  ocmipelled  the  body  of  tte 
Eastern  Cherokees  to  remove  to  this  country, 
thus  bringing  together  asain  the  two  bran<dieB 
of  the  ancient  Cherokee  family),  it  has  become 
essential  to  the  general  welfare  that  a  union 
should  be  formed  and  a  system  of  government 
matured  adapted  to  their  present  oonditioii,  and 

grovidine  equally  for  the  inotectioQ  of  each 
idividuaJ  in  the  enjoyment  of  all  his  ri^ts: 
"Therefore  we,  the  people  composmg  the 
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and  Western  Cherokee  NatioD,  in  na- 
ooDTenticni  assembled,  by  virtue  of  our 
ofMnal  unsliensble  rigbts,  do  hereby  solemnly 
voiwxstaaHj  agree  to  form  ourselves  into  one 
body  politic,  under  the  style  and  title  of  the 
Ghmsee  Nation. 

"  In  Tiew  of  the  union  now  formed,  and  for 
the  purpose  of  making  satisfactory  adjustment 
of  a&  Tififfttlfd  business  which  may  have  aris- 
en before  the  consummation  of  this  union,  we 
)gree  that  such  business  shall  be  settled  accord- 
ing to  the  provisions  of  the  respective  laws  un- 
der which  it  originated,  and  the  courts  of  the 
Cben^ee  Nation  shall  be  governed  in  their  de- 
dskms  accordingly.  Also,  that  the  delegation 
tatfaorized  by  the  Eastern  Cherokees  to  make 
amngements  with  Major-General  Scott  for 
their  removal  to  this  country  shall  continue  in 
diarge  of  that  business,  with  their  present  pow- 
^ti,  untfl  it  shall  be  finally  closed;  and  also, 
thai  all  rights  and  titles  to  public  Cherokee 
lands  on  the  east  or  west  of  the  River  Missis- 
sippi, with  all  other  public  interests  which  may 
have  varted  in  either  branch  of  the  Cherokee 
family,  whether  inherited  from  our  fathers  or 
derived  from  any  other  source,  shall  hencefor- 
ward vest  entire  and  unimpaired  in  the  Chero- 
kee Nation  as  constituted  by  this  union. 

"  Given  under  our  hands,  at  Dlinois  camp 
groonds,  this  12th  day  of  July,  1838. 

"  By  order  of  the  I^ational  Convention. 

"George  Lowry, 
"  President  of  the  Eastern  Cherokees. 


9t 


his 
George  x  Guess, 
mark. 


•*  President  of  the  Western  Cherokees.** 
On  the  6th  of  September  following  thev 
adopted  a  Constitution  of  government,  in  which 
they  recited  that  the  Eastern  and  Western  Cher- 
okees had  become  reunited  in  one  body  politic, 
under  the  style  and  title  of  the  Cherokee  Na- 
tion. The  second  clause  of  its  first  article  is  as 
foOows: 

**  The  lands  of  the  Cherokee  Nation  shall  re- 
nain  common  property;  but  the  improvements 
made  thereon,  and  in  Uie  possession  of  the  dti- 
lensof  the  Nation/ are  the  exclusive  and  inde- 
findble  property  of  the  citizens  respectively 
who  mnae  or  may  rightfully  be  in  possession  of 
them;  Prodded,  That  the  citizens  of  the  Na- 
tloo  poamdng  exclusive  and  indefeasible  right 
to  Owir  improvements,  as  expressed  in  this  ar- 
tide.  iiinll  possess  no  right  or  power  to  dispose 
ti  ffaeir  improvements  in  any  manner  whatever 
u>  the  United  States,  individual  States,  or  to  in- 
dividoal  citizens  thereof;  and  that  whenever 
any  cidzen  shall  remove  with  his  effects  out  of 
the  limit  of  this  Nation  and  become  a  citiz^i 
ol  ao^  ^^er  irovemmcnt,  all  his  rights  snd 
uiiiDeMCSi  a  cRiBenof  tnis Nation  shall  cease; 
rrmfdftK  ndrertMem,  That  the  national  coun- 
nl  ahnO  have  power  to  readmit  by  law  to  all 
she  rig^lits  of  citizenship  any  such  person  or  per- 
«flas  who  may  at  any  time  desire  to  return  to 
tha  Hnlion,  on  memodalizing  the  national  coun- 
^  tat  math  readmission.*' 

Bat  notwithstanding  this  declared  reunion  of 
*  lie  dMded  Cherokees.  there  was  much  bitter 
between  the  old  settlers  and  the  new- 
leading  to  violent  contests,  and  causing, 
in  nmmf  iisiranrfs.  great  loss  of  property  and 
newcomers,  being  the  more  numer- 
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ous,  claimed  to  control  the  government  of  the 
country,  and  endeavored  to  compel  the  old  set- 
tlers to  submit  to  their  rule.  The  old  settlers 
had  an  organization  of  their  own  and  com- 
plained that  the  newcomers  occupied  their  lands 
and  overthrew  their  organization.  And  among 
the  newcomers  also  there  was  bitterness  be- 
tween those  who  bad  favored  the  Treaty  of  re- 
moval from  the  east  side  of  the  Mississippi  and 
those  who  had  opposed  it.  The  former  sided 
with  the  old  settlers,  but  the  latter  outnum- 
bered both.  Violent  measures  were  resorted 
to  on  both  sides  to  carry  out  their  purposes,  and 
there  was  little  security  for  person  or  property. 
The  situation  became  intolerable;  and  )ii  1845 
the  contending  factions—the  old  settlers,  the 
Treaty  party,  and  the  Anti-Treaty  party— sent 
delegates  to  Washing^ton  to  lay  their  grievances 
before  the  officials  oi  the  United  States  Govern- 
ment, in  the  hope  that  some  relief  might  be  af- 
forded to  them.  The  old  settlers  and  the  Treaty 
party  desired  the  division  of  the  people  into  two 
Nations  and  a  division  of  the  Territory.  De- 
mands also  were  made  by  each  party  against 
the  United  States  under  the  stipulatioos  of  the 
Treaty  of  New  Echota.  These  circumstances 
led  to  the  Treaty  of  August  6,  1846.  It  was 
negotiated  on  the  part  of  ue  Cherokees  by  dele- 
gates appointed  by  the  regularly  constituted  au- 
thorities of  the  Cherokee  Nation,  and  by  deJe- 
prates  appointed  by  and  representing  thnt  por- 
tion of  the  Cherokee  Tribe  known  as  the  Treaty 
party,  and  by  deles^ates  appointed  by  and  rep- 
resenting that  portion  of  the  Tribe  known  anri 
recogni^  as  Western  Cherokees  or  the  old  set- 
tlers. It  recited  Uiat  serious  difficulties  had  for 
a  considerable  time  existed  between  the  differ- 
ent parties  of  the  people  coDStitutincr  and  rcco<^- 
nizea  as  the  Cherokee  Nation  of  Indians,  which 
it  was  desirable  should  be  spcedilv  settled,  so 
that  peace  and  harmony  mi^ht  be  restored 
among  them;  and  that  certain  claims  existed  on 
the  part  of  the  Cherokee  Nation  and  portions 
of  uie  Cherokee  people  against  the  United 
States;  and  that,  witJh  a  view  to  the  final  and 
amicable  settlement  of  these  difficulties  and 
claims,  the  parties  had  agreed  to  the  treaty.  9 
Stat.  atL.  871. 

It  declared  that  all  difficulties  and  differences 
existing  between  the  several  parties  of  the 
Cherokee  Nation  were  settled  and  adjusted; 
and  Uiat  they  should,  as  far  as  possible,  be  for- 
gotten and  forever  buried  in  oblivion;  that  all 
party  distinctions  should  cease,  except  so  far  as 
they  might  be  necessary  to  carry  the  Treaty  into 
effect;  that  a  eeneral  amnesty  should  be  pro- 
claimed; and  uiat  all  offenses  and  crimes  com- 
mitted by  a  citizen  or  citizens  of  the  Ch<?rokee 
Nation  against  tbe  Nation  or  an  individual 
'wero  pardoned.  It  was  agreed  also  thnt  all 
parties  were  to  unite  to  enforce  laws  against  fu- 
ture offenders,  and  that  laws  should  be  pa^ed 
for  equal  protection  and  for  security  of  life, 
liberty  and  property.  Thus  the  personal  dis- 
sensions were  to  a  great  extent  healed. 
.  The  Treaty  also  declared  that  the  lands  oo- 
chpied  by  the  Cherokee  Nation  should  be  se- 
cured to  the  whole  Cherokee  people  for  their 
common  use  and  benefit,  and  that  a  patent 
should  be  issued  for  the  same,  including  the 
800.000  acres  purchased,  together  with  an  out* 
let  w<><:t;  thus  rccofirnizing  that  all  the  lands 
ceded  by  the  United  States  for  the  benefit  of  the 
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9aA  was  sabttan- 

tbedflcMooof  the 

cf  *•  Uated  Statw  in  a  oom- 

totiheFraBdeet,  in  1845.  with 

Tmtjcf  NewSdioCa.    «*Tbe 

cf  tihe  r^led  Stalo,"  be  Mid,  "most 

'  tiheTrea^<tfKewEclM>Uaa 

«a  &t  i^olB  GkorokBe  Tribe;  and  the 

mGeofgia,  Alahama.  Ten- 

€r  Sailk  OvaGna*  aie  bound  bj*  tts  pco- 

As  a  neeeaaij  ooBseqnenoe,  Uieyare 

TteKorth  Carolina 
fa  Mfcnc  tibe  benefil  oC  the  ramoTal 

necMwari]^  ad- 

the  Treaty  on  them 

tkevi^^feL    Tber cannot  take  itB  benefits 

Jotiim:  and  the  wfthel  inliniatiea  to  its  bordena.  The£xecti- 

af  true  ant  wgaid  the  Tieatyss  the  sopreme  law. 

a  kw  ujMliiKj  its  piOTidoniL''    4  Opa. 

^  be  Aim^en^gr. 

paid  tmiiK      Irhali  lu  ri^^hts^  theief ore,  the  Cherokees  In 

of  Sifi.    Ttm  SoKtk  Qmfiaa*  who  refused  to  Join   their 

abaH  be   i.unaiijBMja  fathe  reoMrralto  the  liuids  ceded 

m  n»^ai  ^  il5i£:  NT.  sid  tbs  to  them  wert  oC  tibe  MiBiaBqni.  can  daim  in 

fsuma.*oim*hm  "iaUxgrndom^  thefodBaririnrfromaaleiol poitioDSof  soch 

t  ^tftmi    ■wwinifr  :o  al  itaaaiDifir  faads,.  or  in  the  fond  created  bj  a  conunatation 

ic  iaaidiBft  jt  tnar  '.agp£  txpaa-  of  Oe  MaiiitifH  granted  upon  cesiions  of  the 

:o  rieeavft  ^im  -mim  wader  finAi  oC  tibe  Chnokee  Nation,  most  depend 

■juopkaMPtrf  isa<>   entirely  npon  the  treatiei  oot  «  which  ttioee 

9C  die  fim^  nrkinsftid     Hi^  have  as  jel  received 

tbene-  nochinfr  noaa  eifiier  of  them;  and  they  can 

claim  BCthinr  hf  Tiitoe  of  the  fact  that  the 

II  :mr  :&  :SK  U^tar^it  finals  oC  the  Xatkm^whk^  its  authorities  ceded 

to  Ifce  United  States,  were  held  for  the  common 

bandit  of  all  fte  Cherokees.    AH  pQbUc  ptop- 

£  *«f."^mnsEaawcBS  jf  thaJfisBBBtat;  ei^  cf  a  nstion  is  supposed  to  be  hdd  f or  the 

benefit  of  its  people;  their  individual 

to  tJtam  ii' ntoftat  is  not  separsUe  from  tiiat  of  the  nation. 

IM   riHi'miiaiit  iif  ihs.     The  Cherokem  in  Koith  OaroUna  disBolTed 

with  their  Nation  when  they 

•jT  -am  .mMit- -1  j*i  rhMiiirrM  5dcxaii^    UaiEr  itfttd  to  aeeompany  the  bodly  of  it  on  ita  re- 

o  42Hr'jtfa^  sisawenomde  aMfal,  and  thej  have  had  no  separate  political 
MSO'jt  ithfflsQiis  offganfration  since.  Whaterer  union  they  have 

^  jBie^  'u  die  Chexo^  hid  asaong  Ukemsdrm  has  been  merelra  socinl 

ix:!vc^  rreaaBB.  !u  which '  or  bnnine^  one.    It  was  formed  in  1868,  at  the 

. -mw^wiifr  :ia«e  been '  suggestion  of  an  officer  of  the  Indian  Office, 

rvHutreu  xr  jRuJa  28  4f  the '  for  the  purpose  of  enabling  them  to  trtnanct 

iMiTiiii  xmiiOtiitBa  -nM  of  the  boamem  with  the  Goremment  with  greater  con- 

^  L  '«!*bCft  tm  ivutojwm^mt  a  peopoc^  lenitnca.    Although  its  articles  are  drawn  In 
^2^^  .,t^,  '  the  fdnn  of  a  Constitution  for  a  separate  drU 

mIsl  V<ft*vT«r.  K?-«a  Tpsm  no  fol&l  goTenunent»  th^  hare  nerer  been  recognised 
.Aau>  rvimttte  jai»^rf  w^x-h  as  a  senarate  Nation  by  the  United  States;  no 
«,^  ,««   ^^n^fffi  NHomsni   to  the  Treaty  hmbera  made  with  them;  they  can  paaa 
Aooctt-fc^  *  xjuticrti  :)ticy.aBd  Bocto  no  laws;  they  are  citizens  of  that  State  and 
is"  j^"^  f  i^^  ii««4^r<     rJ^  w«v  h«W.  ft  is  bound  br  its  laws.    As  well  obeer^ed  by  the 

^f«Kf$t  jf  ^  :he  Chenv  Court  of  Clsims,  in  its  exbaustiveopinioo,  thev 


' '^   "   "  "        :»a:imui 'iizi£<iwHt  nember  hare  been  in  some  matters  fostered  and  en- 


^^^ Jsi  u*    tturfws*.  »i  *  tenanfi  in  coaufeno  couraged  by  the  United  States,  but  never  rec- 

ji^.  -^  ^*  u  .   *.^.!a  &  "^  '***'*  iTn^pvraiA  of  the  ognized  as  a  Nation  in  whole  or  in  part.     20 

*,*-^-v  .-»-**  >54*'^   >  :»•«    H    *Dv   nirt:  :£  rittra^  CL  CL 

;      ,    \  *  ^*    o  CM?  '■M^ia  jt  aitf  lands  chos  Nor  is  the  band,  organized  as  it  now  is,  the 

"     "7     x  VvKtt.  -uo,t?v4^3wcb  nti»asit>  successor  of  sny  organization  recognized  br 

fc.uiii.isr  ut-tit  atwscnb^t  buA  that  any  treaty  or  law  of  the  United  States.     Indi- 

^     •  r  >iofWitiK«i  Mr  .(tmiilfeii  the  kgvl  Tidual  looians  who  refused  to  remoTe  west  and 

^ «    ^%  wiiiiv  rrt^  !u  >^h;  :2te  faimb  and  preferred  to  remain  and  become  citizens  of  th« 

""  *  \.    ^  \.  N^>^u '^' *t^^  Cothid  St3iJb».  Our  Slates  in  which  they  resided  were  pfomiaed  oes^ 

^      ,^.*^a%">^   fc^  rr»%iit»  with  thit  Cbttokces^  tain  moneys;  but  there  is  no  evidence  that  tb« 

r  '  H  '   1^  iK»u  «j^  *  iistiiict  pcfitieal  coaassn*  j^tiooers  have  succeeded  to  any  <rf  their  ri^ta. 


.    ^^.  >«.^  ttf   iKkp^iKHmt  :ifr  to  justifr  and  The  original  claimants  have  probably  all  died. 

^    r^  .«^«.uAuvHM^  wtia  Uh«  ^  ti^t  charac- ,  for  fifty  years  have  eli^ised  since  the  Treaty  of 

2r''  * '  *h.4;  rvvut^  ^  Q««iott  swat,  therefore.  •  1835  was  made;  and  no  transfer  from  them  or 

C  X*    »<^  ^a>  t^cwo^ty  Aeowwaott  ptoperty '  their  legal  representatiyes  is  shown.    But  nn- 

^    ^\ib>hHrV^  41  Jfiv^ttUht  tttonst  therein  >  suming  that  the  petitiooflfs  property  repreaeiftt 
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all  rifbtfal  demands  of  the  Cherokees  living  in 
Norto  Carolina  when  the  Treaty  was  made, 
what  were  those  demands?  As  designated  by 
articles  12  and  16  of  the  Treaty,  these  Chero- 
kees were  to  reoeiTe  "their  due  portion  of  all 
the  penooal  benefits  accruing  nnder  the  Treaty, 
fbr  their  daims,  improY  ements  and  per  capita, " 
The  term  "  dahns  had  reference  to  demands 
for  spoliations  of  their  property  which  existed 
prior  to  the  Treaty.  The  improvements  were 
those  made  on  the  property  ceded.  By  pereap- 
Um  warn  meant  the  propordfonate  amount,  given 
lo  eadi  Cherokee  east  not  choosing  to  enodgrate, 
oC  the  money  received  on  the  <^sion  of  the 
isDds  east  of  the  Mississippj,  after  deducting 
certain  expenditures  mentioned  in  article  15. 
Whatever  may  have  remained  for  the  per  capita 
diitributi<m,  of  the  $5,000,000  received  for  the 
lands  after  the  deductions  mentioned,  it  is  plain 
that  it  constituted  no  portion  of  the  moneys 
thai  formed  the  fund  of  which  the  petitioners 
seek  by  this  suit  a  proportionate  part  By  the 
Treaty  of  1846certain  sums  were  allowed  m  ad- 
dition to  the  $5,000,000  specified  hi  the  Treaty 
o(  1835,  and  fnnn  the  whole  amount  certain 
Sterna,  other  than  those  three  designated,  were 
to  be  deducted,  and  the  balance  was  to  be  paid 
over  per  capita  in  equal  amounts  to  all  the  uidi- 
▼kiuals,  beads  of  fainilies,or  their  l^gal  represen 
tatives  entitled  to  receive  it  under  that  Treaty, 
k|i  But  this  change  in  no  respect  affects  the  esse. 
^  While  the  Treaty  of  1846  was  under  negotia 
tioD,  one  William  H.  Thomas  appeared  in 
Washington  as  the  representative  of  Cherokees 
In  North  Carolina  and  urged  a  recognition  of 
tbcir  demands  for  the  per  capita  money  and  the 
remoral  and  subsistence  money  under  articles 
8  and  12  of  the  Treaty  of  1885.  He  had  ob- 
tained a  statement  from  one  of  ihe  commis- 
siooera  who  negotiated  that  Treaty  on  the  part 
df  the  United  btates,  from  several  respectable 
pcrwns  who  were  privy  to  the  neffotiations. 
and  from  some  of  the  Cherokees  who  siniea 
the  Treaty,  as  to  the  meaning  which  should  be 
given  to  oeortain  terms  used  m  it;  and  we  are 
reierred  to  these  documents  as  though  they 
sboold  have  some  infiuence  upon  the  construc- 
tfon  of  those  terms.  But  it  is  too  plain  for 
cuotfoteisy  that  they  cannot  be  used  to  cootrol 
the  language  of  the  Treaty  or  guide  in  its  con- 


The  per  capita  money  and  removal  and  sub- 
sirtence  money  had  not  been  paid  when  the 
Treaty  of  1846  was  made,  but  the  court  of  claims 
finds  that  since  then  they  have  been  paid.  The 
cialm  DOW  presented  by  the  Cherokees  of  North 
Carottna  to  a  share  of  the  commuted  annuity 
fund  of  $214,000,  and  of  .the  fund  created  by 
Mica  of  huids  west  of  the  Mississippi  coded  to 
the  Cherokee  Nation,  restinjg,  as  it  does,  upon 
the  designation  in  the  Treaties  of  the  lands  orig- 
ioallT  poeseased  by  the  Cherokees  and  ceded  to 
«be  United  States,  or  subsequently  acquired  by 
ibaam  from  the  United  States,  as  "  the  common 
pruyqitj  of  the  Nation,"  or  as  held  for  the 
"oosBflBOO  use  and  benefit"  of  the  Cherokee  peo- 
ple, baa  no  substantial  foundation.  If  Indians 
h  thml  State  or  in  any  other  State  east  of  the 
wish  to  enjoy  the  benefits  of  the 
property  of  the  Cherokee  Nation,  in 
r  fbnn  it  may  exist,  they  must,  as  held 
fey  tte  ooort  of  claims,  comply  with  the  consti- 
aod  laws  of  the  Cherokee  Nation  and  be 
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readmitted  to  citizenship  as  there  provided. 
They  cannot  live  out  of  its  Territory,  evade  the 
obligations  and  burdens  of  citizensnip,  and  at 
the  same  time  enjoy  the  benefits  of  the  funds 
and  common  property  of  the  Nation.  Those 
funds  and  that  property  were  dedicated  by  the 
Constitution  of  the  Cherokees,  and  were  in- 
tended by  the  Treaties  with  the  United  States, 
for  the  benefit  of  the  united  Nation,  and  not  in  [318] 
any  respect  for  those  who  had  separated  from 
it  and  become  aliens  to  their  Nation. 

We  9ee  nojuet  ground  on  tohich  the  claim  of 
the  petitioner$  can  re$t  to  ehare  in  either  of  the 
fundi  held  by  the  United  Statee  in  truet  for  the 
Cherokee  Nation;  and  the  decree  of  the  Court 
of  Claitne  tnuet,  therrfore,  be  qfflrmed;  and  it  is 
so  ordered. 
Tmeoppy.   Test: 

James  H.  McKenney*  Oterk,  Sup.  Oourt«  U.  8. 


NORMAN  B.  HARWOOD  bt  al.,  Appts.,      [«00] 

e. 
EMIL  DICEERHOFF  bt  al. 

(See  8.  0.  *^Haru>ood  v.  Dieekerhof^''*  Beporter*s  ed. 
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Practice    security  en  appeal 

Motion  to  incresse  the  amount  of  the  bond  given 
on  appeal  overrated,  the  oiroiunstanoes  not  having 
been  so  ohanved  by  the  death  of  one  of  the  appel- 
lants as  to  make  the  security  which  was  sufficient 
when  the  appeal  was  taken  now  Insufficient,  and  the 
affidavltB  not  satisfying  the  coui^  that  the  property 
in  question  is  depreciating  by  reason  of  the  neg- 
lect of  the  survivlnaappeuants. 

[No.  944.] 
Aryued  Mareht,  1886.  Decided  March  8,  2886. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of 
Florida. 

On  motion  for  an  increase  of  eupersedeas 
bond. 

Tlds  was  a  creditor's  suit,  commenced  in  one 
of  the  state  courts  of  Florida  and  removed  to 
the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Florida.  The  bill  was 
filed  by  the  appellees  to  subject  certain  real 
property  and  debts  to  a  claim  held  by  them 
{u^mst  Norman  B.  Harwood.  The  decree  of 
the  court  below  declared  the  property  in  ques- 
tion subject  to  the  claims  of  the  complainants 
and  the  defendants  appealed,  giving  a  bond 
which  was  approved. 

This  motion  was  to  increase  the  bond  or  to 
dismiss  the  appeal,  for  the  reason  that  by  the 
death  of  Norman  B.  Harwood.  one  of  the  ap- 
pellants, since  the  date  of  the  decree,  the  prop- 
erty has  greatly  depreciated  and  is  constantly 
depreciating  for  the  want  of  the  care  it  received 
during  his  lifetime. 

Messrs.  W.  E.  Earle*  Ohmm.  J.  Babbitt 
and  John  T.  Walker,  for  appellees,  in  sup- 
port of  the  motion. 

Messrs.  Heniy  Jaekson  and  L,  J.  FTem- 
ing,  contra, 

Mr.  ChUf  Juetice  Waite  delivered  the  opfai-       [SOO] 
ion  of  the  court: 

This  motion  is  denied^  on  the  authority  of 
Jerome  v.  McCarter,  21  Wall.17  [88  U.  S.bk.  88, 
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L.  ed.  515].  "  The  circumstances  of  the  case, 
or  of  the  parties/'  have  not  been  so  changed  bv 
the  death  of  N.  B.  Harwood»  one  of  the  appel- 
hints,  as  to  make  "  the  security,  which,  at  the 
time  it  was  taken,  was  '  good  and  sufficient/  " 
now  insufficient.  No  personal  decree  is  asked. 
The  sole  purpose  of  the  suit  is  to  subject  the 
lands  in  question  to  the  payment  of  debts  of 
Harwood,  the  deceased  appellant  The  affida- 
vits do  not  satisfy  us  that  the  property  is  de- 
predating In  value  by  reason  of  any  neglect  of 
the  surviving  appellants  in  its  care  or  manage- 
ment 
True  copy.   Test : 

James  H.  MoKenney,  Clerk,  Sup.  Oooit,  U.  8. 


JOHN  JOHNSON,  nff,  in  Err,, 

V. 

PERRIE  KEITH  bt 


BAXTER    SMITH,   Ezr.    of   Geobgb  F. 
Aksbs,  Deceased,  Flff.  in  Err,^ 

ALBERT  AEERS. 

(See  8.  0.  *^JJktKn  v.  Akers,**  Reporten  ed.**  197, 

UB.) 

JuritdieHan^'remavcU  of  eau$e$    eitiunship, 

A  suit  oannot  be  removed  from  a  state  to  a  fed- 
eral court,  upon  the  ground  of  citizenship  unless 
the  plaintiff  and  defendant  are  citizens  of  different 
States,  at  the  time  when  the  suit  was  brought  as 
well  as  at  the  time  when  the  petition  for  removal 
is  filed. 

[No.  442.] 

Suhmitted  March  J,  1886.      Decided  March  8, 

1886. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee. 

This  action  was  commenced  in  the  Circuit 
Court  of  Davidson  County,  Tennessee,  and  re- 
moved upon  petition  of  the  defendant,  now  the 
plaintiff  in  error,  to  the  United  States  Circuit 
Court  for  the  Middle  District  of  Tennessee. 
That  court  remanded  the  case  to  the  state  court 
and  the  defendant  sued  out  this  writ  of  error. 
The  judgment  remanding  the  case  stated  that 
the  petition  for  removal  failed  to  aver  that 
the  parties  were  citizens  of  differept  States,  at 
the  time  of  the  commencement  of  the  suit,  and 
that  it  was  admitted  that  at  that  time  both  par- 
ties were  citizens  of  Tennessee. 

No  appearance  for  plaintiff  in  error. 

Mr.  o.  Wdtecm,  for  defendant  in  error. 

Mr.  ChirfJuiticeWmitm  delivered  theopm- 
ion  of  Uie  court: 

The  order  remanding  this  cause  is  affirmed,  on 
the  authority  of  Oibeon  v.  Bruce,  108  U.  8.  561 
[Bk.  27,  L.  ed.  8251,  it  being  admitted  that 
both  the  plaintiff  and  the  defendant  were  citi- 
zens of  Tennessee  at  the  time  the  suit  was 

brought 
True  copy.   Test: 

James  U.  McKenney,  Clerk,  Sup.  Ct  U.  6. 


Noim— Jtemovot  of  ecnisn  under  Aet  of  i876  on 
armmd  of  eUizemihip.  See  Delaware  B.  IL  Con- 
struction Co.  V.  Meyer,  100  U.  6.,  467,  bk.  25,  688. 
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(See  S.  C.  Reporter's  ed.  19QJ 

JuriddicHon^Jinal  judgment^ 

A  Judgment  of  reversal,  accompanied  by  an  con 
der  remandlnff  the  cause  for  a  retrial,  is  not  a  final 
judgment  for  the  purposes  of  a  writ  of  error  to  this 
oourL 

[No.  888.] 

Buhmitted  March  8, 1886.     Bedded  Marek  8^ 

1886. 

Fr  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 
On  motion  to  dismiss. 

Messrs.  F.  M.  CoekreU  and  WaUa4se  db  Chiles. 
for  defendants  in  error,  in  support  of  the 
motion. 
No  counsel  appeared  for  plaintiff  in  error. 

Mr.  Chirf  Justice  Waite  delivered  the  opin- 
ion of  tiie  court: 

This  motion  is  granted.  A  Judgment  of  re- 
versal, accompanied  by  an  order  remanding  the 
cause  for  a  retrial,  is  not  a  final  jud^ent  for 
the  purposes  of  a  writ  of  error  to  this  court. 
Bouston  v.  Moore,  8  Wheat.  438  [16  U.  S.  bk. 

4,  L.  ed.  428];  Bostwick  v.  Brinkerhoff,  106  U. 

5.  4  [Bk.  27,  L.  ed.  74],  and  cases  there  cited. 
True  copy.   Test: 

James  H.  McKenney,  Clerk,  Sup.  Courts  U.  8. 


JOHN  C.  PHELPS  BT  AL.,  Plffk.  in  Brr., 

V. 

GEORGE  R.  OAKS.  MARIA  ZEIDLER 
Ain>  JOHN  ZEIDLER,  Her   Husband. 

(See  8.  C.  Reporter's  ed.  23&-d41.) 

Bemouil  of  causes--jurisdietian — ^914,  B,  B, — 
practice  of  United  States  Courts-~eo7tformitf 
with  that  €f  state  courts — introduction  <^  land- 
lord of  defendant  as  codefendant. 

2.  Where  the  circuit  court  has  acquired  jarlsdlo- 
tion  of  a  cause  by  removal  from  a  state  court,  be- 
cause of  the  citizensblp  of  the  partlee.  its  Jurtedio- 
tlon  is  not  devested  by  the  mfroduction,  under  a 
state  statute,  of  the  defendant's  landlord  as  a 
f  endant^  alUiough  he  is  a  citizen  of  the  same 
as  the  pudntiff. 

2.  Under  secdou  914,  R.  S.,  a  court  of  the  United 
States  is  not  required  to  conform  its  practice  to  that 
of  the  state  courts  in  the  State  in  which  it  tebeki, 
when  the  effect  would  be  to  defeat  its  jurisdiction 
once  lawfully  attached  under  an  Act  of  Conareaa. 

8.  It  was  proper  in  this  case  for  the  court  to  ftd« 
mitthe  landlora  as  codetendant  of  the  tenant;  but 
this  did  not  arrest  or  interfere  with  its  iuri8dictx»o 
already  established  by  the  plaintiffs  asauiBt  the  tcn« 
ant  in  poeseeBion. 

[Na  807.] 

Submitted  Mar.  1, 1886.  Bedded  Mar.  15.  ISSS. 
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N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  KissourL 


*NoTB.— ITTUit  is  finai  Jhidgment  for  inupmw  of 
wrU  of  error  or  appeoL  bee  Glbbona  v.  Ogden*  m 
U.  S.  nk.  S,  8(B,  noU. 

117  t\  & 
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Phelfb  v.  Oaks. 


286-241 


The  history  and  facts  of  the  case  appear  in 
the  oi>inion  of  the  court. 
Mtun.  8.  B.  Ladd,  J.  D.  Stronar*  O.  A. 
and  H.  K.  White,  for  plamtiiZs  in 


Uemn.    Charles    W.    Homor,   8.   8. 
Brown,  H.  Ramejr  snd  J.  F.  Harwood* 

for  defendants  in  error. 

Jfr.  jMttiM  Matthews  delivered  the  opin- 
ion of  the  court: 
.^  The  plsintlfls  in  error,  who  were  plaintifts  be- 
"'  low,  brooght  their  actton  in  the  Curcuit  Court 
of  DeKalb  County,  Missouri,  at  the  April  Term. 
1888»  against  Oeorse  R  Oaks,  for  the  recoyery 
of  the  poflseasion  of  certain  lands  in  that  coun- 
ty, uniawfuUy  withheld  by  him,  as  they  al- 
leged; and  for  damages  therefor  and  for  rents 
s«i  profits. 

Tbe  def aidant,  a  dtizen  of  Missouri,  having 
beoi  served  with  process,  the  plaintiffs,  who 
were  citizens  of  Pennsylvania,  filed  their  peti- 
tioa  for  the  removal  of  the  cause  to  the  Circuit 
Court  of  the  United  States  for  the  Western  Di- 
visioo  of  the  Western  District  of  Missouri,  on 
tbe  gromid  that  the  controversy  in  said  suit  was 
between  citizens  of  different  States,  the  matter 
and  amount  in  dispute  being  in  excess  of  tbe 
sum  or  value  of  $500.  The  prayer  of  the  peti- 
tioD  was  granted,  the  accompanying  bond  being 
approvecC  and  the  cause  was  removed. 
IT]  Afterwards,  on  June  16, 1884,  the  defendant 
Oaks  filed  his  answer,  in  which  he  denied  all  the 
allegations  of  the  plaintiffs'  complaint,  except 
as  expressly  admitted;  and  in  addition  set  up 
that  at  tbe  time  of  the  commencement  of  the 
actioo  he  was  in  possession  of  the  premises  as 
tbe  tenant,  from  year  to  year,  of  one  Maria 
Zcidler,  wtfe  of  John  Zdoler,  who  was  the 
owner  thereof,  and  to  whom  he  had  paid  the 
rents  due  on  account  thereof;  and  asked  that  the 
said  Maria  and  John  Zeidler  be  made  parties 
defendant  to  the  suit,  according  to  the  form  of 
tbe  Statute  of  Minouri  in  such  cases  provided. 
Thereupon  tiie  Zeidlers  also  appeared  and  asked 
to  be  let  in  as  defendants  and  for  leave  to  plead; 
and  it  was  so  ordered  by  the  court,  with  leave 
to  file  a  motkm  to  remand  thecause  to  the  state 
oo«irt  in  thirty  days.  Such  a  motion  was  Ac- 
cordingly made,  upon  the  ground  that  Maria 
ZMlet  and  John  Zeidler,  her  husband,  were 
both  citisens  of  Pennsylvania;  that  the  defend* 
sat  Oaks  made  no  claim  or  demand  to  the  prem- 
Isss  in  controversy,  otherwise  than  as  the  ten- 
ant of  Maria  Zeidler,  and  that  consequently, 
the  aaid  suit  did  not  really  and  substantially  In- 
vohre  a  dhrpute  or  controversy  properly  within 
tbe  jurisdiction  of  the  Chrcuit  Court  of  the 
United  Ststes. 

Pending  this  motion  the  plaintiffs  moved  the 

eoarl  to  rescind  the  order  making  Maria  and 

John  Zeidler  parties.    This  motion  to  resdnd 

was  deided,  snd  the  motion  of  the  defendants 

lo  remand  the  cause  was  granted.    To  reverse 

these  rulings  is  the  object  of  this  writ  of  error. 

That  the  cause  when  removed  from  the  state 

to  tbe  cinmit  court  was  rightly  removed  is  not 

ieosed.    Under  the  Removal  Act  of  1875,  the 

piaiDtifiiwere  authorized  to  remove  thdr  ao- 

b^     tkm,  ***^^'^c*»  brought  by  them  in  the  first 

'     plam  in  thestste  court,  into  the  Circuit  Court 

sf  tbs  United  States,  they  behig  citizens  of 

tt7  IJ.  & 


Pennsylvania,  and  the  defendant  a  citizen  of 
Missouri  and  an  inhabitant  of  the  district. 

The  ground  on  which  the  suit  was  remanded 
was  that  it  subsequently  appeued  that  it  did 
not  really  and  suDstantially  involve  a  i-x)ntro- 
versy  properly  within  tbe  Jurisdiction  of  the 
circuit  court,  according  to  the  sense  of  tbe  fifth 
section  of  the  Act  of  BiUrch  8,  1875.  This  con- 
clusion, it  is  supposed,  is  lustified  bv  the  fact 
that  the  defendiant  Oaks,  being  merely  a  tenant 
of  Maria  Zeidler,  who  claimed  title  to  the  prem- 
ises in  dispute,  had  no  real  interest  in  the  con- 
troversy and  was  a  merely  nominal  party,  his 
landlord  being  the  real  party  in  interest,  en- 
titled to  be  let  in  to  defend  as  a  party  to  the 
record,  and  bound  by  law  to  maintain  his  ten- 
ant's possession;  so  that  the  real  and  substan- 
tial controversy  involved  in  and  to  be  deter- 
mined by  Uie  action,  was  not  between  the  plaint- 
iffs and  Oaks,  but  between  them  and  the  Zeid- 
lers; and  the  latter  being  citizens  of  the  same 
State  with  the  plaintiff,  it  became  ^apparent 
that  thecause  was  not  properly  wi^.hin  the  juris- 
diction of  the  circuit  court.     |k 

The  Statutes  of  Missouri  provide  that  "Every 
tenant  on  whom  a  summons  in  an  action  to  re- 
cover the  tenements  held  by  him  shall  be  served 
shall  forthwith  give  notice  thereof  to  the  person 
or  agent  of  the  person  of  whom  such  tenant 
holds,  underlie  penalty  of  forfeiting  to  such 
person  the  value  of  three  years'  rent  of  the  prem- 
ises occupied  by  him."  1  R.  S.  Mo.  1879, 514, 
§  8071.  And  by  section  2244.  that  **Thc  per- 
son from  or  through  whom  tbe  defendant  claims 
title  to  the  premises  may,  on  motion,  be  made 
a  oodefendant."  1  R.  S.  Mo.  874.  And  it  is 
claimed  that  under  the  decisions  of  the  Supreme 
Court  of  the  State,  this  ri^ht  of  the  owner  or 
warrantor  of  the  title  to  be  let  in  as  a  party  to 
defend,  does  not  rest  in  the  discretion  of  the 
court,  but  is  absolute.  SutUm  v.  CoMseleggi,  Tt 
Mo.  897,  408.  It  is  assumed  that  the  statute  is 
equally  obligatory  upon  the  courts  of  the  United 
States. 

But  this  is  a  mistake.  It  is  true  that  by  sec- 
tion 914,  R.  S.,  it  is  required  that  **The  prac- 
tice, pleadings  and  forms  and  modes  of  proceed- 
ing in  civil  causes,  other  than  eouity  and  ad- 
m&alty  causes,  in  the  circuit  and  aistnct  courts,  roQoi 
shall  conform  as  near  as  may  be  to  the  prao-  1*39 1 
tice,  pleadings  and  forms  and  modes  of  proceed- 
ing eating  at  the  time  in  like  causes  in  the 
courts  of  record  of  the  State  within  which  such 
circuit  or  district  courts  are  held,  any  rule  of 
court  to  the  contrary  notwithstanding;"  but 
"The  conformity  is  required,"  as  was  said  by 
this  court  in  Indianapolu,  etc,  R,  R,  Co,  v. 
Bant,  98  U.  S.  291,  800  [Bk.  28,  L.  ed.  898, 
901],  "to  be,  as  near  as  may  be;"  not  as  near  as 
may  bepoaihle,  or  as  near  as  may  be  practtea- 
bU.  This  indefiniteness  may  have  been  sug- 
gested by  a  purpose;  it  devolved  upon  the 
Judges  to  be  affected  the  duty  of  construing 
and  dedding,  and  gave  them  the  power  to  re- 
jject,  as  Congress  doubtless  expected  they  would 
do,  any  subordinate  provision  in  such  state  stat- 
utes which,  in  their  judgment,  would  unwisely 
incumber  the  administration  of  the  law,  or  tend 
to  defeat  the  ends  of  lustice,  in  their  tribunals." 
Certfldnlv  it  was  not  intended  that  these  statuteft 
were  to  be  adopted  with  the  effect  of  defeating 
the  Jurisdiction  of  the  courts  of  the  United 
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VmwD  Statbbl  Oct.  Tkiui, 

only  be  permitted  to  appear  at  a 

tbe  reoord  and  codefendaiit,  but  to 

tbe  defeoae  as  damimu  litis,  raisiog  and 

aodi  iasues  at  his  own  ri^ts  and 

■i^t  dictate.    And  this  need  nol  a;r- 

'       '      with  the  Jurisdiction  of  the 

^ by  the  plaintiffs  against 

mponession*  For  such  procerainn 

i  treated  as  incidental  to  the  lurisdio- 

•equired,  and  auxiliary  to  It;  as  in 

one  interested  in  the  sab- 

a  stranger  to  the  litigar 

be  allowed  to  intervene  pro  interttm 

T.  £^,  110  U.  a  276  [Bk. 

45].   ' 

.the  Circuit  Court  was  right  in 
the  Zeidlers  as  codefendants;  bat 
cnor  in  remanding  the  cause  to  tbo 

I^:S:i$mTmr^tM4  judgment  wmplttinedcfi* 

Ae  eauMe  ii  remanded  to  the  Oifimii 

wUk  dinelione  toproeeedin  theaetionao- 

:  l\Bst: 

H.  MeKfloney,  Clefk,  Bop.  Ooiixt»  U.  & 


X>SX  W.  COFFEY,  Claimant  of  oneCofPFm 
and    Othxb    Abticlbs^    P{^.    im 

9, 

UOTTED  STATES. 

8.  GL  Reporter^  ed.  t8S4B8BL| 

in  nm^Pteadingt'-eeetian  9UB.& 

the  Oomts  of  the  United  States 
_   tn  suits  in  ram,  as  settled  pffioff 
of  jQoe  1,1832,  was  not  ohanged  bj  seo- 
Aot,  now  seotion  914  R.  8. 
jUcation  for  a  rehearinir,  this  eourt 
wlisoflgiiial  opintoo,  ante, 68L 
[No.  92.] 

'M  iM«t^  S^kmmeiMmr.  1, 1886.  JkddedMar,  IS,  J88S. 

m^  S,!^    pC  ERROR  to  the  Circuit  Court  of  the  United 
I  $Wtai  to  the  District  of  Kentuc^. 
te  petition  for  rehearing, 
ft  ite  i^      Fte  the  histoiT  and  facts  of  the  case,  seethe 
ittbiii^  jsyjst  of  the  (^Nnion  of  this  court  at  the  origw 
ue^ttaflte  A^  iiTlMmal  nc  jf  iat  hearing.    AnU,  861. 
.^.<.««L«  «t-^«aa  ^'iiKvt.  ^      Jl^,  SnanaelHcKeet  for  plaintiff  in  error: 
<»    ^~-  uam^  .e»  &  WM^  2M  UMBfi      TW  poMstice  for  forfeitures  under  the  inter- 
,^,^.  •«*  4    >iiki,«  Ste  .]Mfta>  ^  :ft«  3*1  irreBoe  laws  is  not  regulated  by  the  ed- 
^..^    t    «k.«  ^^SMM.   ft    iiisiwin  SI   ■^■l|T  roles,  but  by  section  914,  R  Sl 
*'  ^  ^    >.    di^    « wiuufi^  <Mn  3^      This  ii  an  action  at  common  law. 

'  ^.^tuJMC  ^iMi  ««ic«^  3^      MmrurM.  &8  WaU.  507  (76  U.  S.  bk.  19. 
w    •«  o  ^»«M  •(  aw*  V  iki  «9tMH  L.  cd.   181);  Arwutronife  Foundry  r.  U.  &  B 
^.,.     u    ^.jt..?^i  tf  -«*t  iir  Wall  we  (78U.  S.  bk  18.  L.  ed.  888):  7%m 
J.     ."  4^**^M-a«a.    •  -  ^3rw«iifi  ita^dl,  8  Wheat.  894(21  U.  S.  bk.  6,  L.  ed.  6U). 
4  TMMji,.  b  ittpw««ai«  3«^      A  rommon-law  action,  or  proceeding  for  st 
4    j_i^j^  ^"Na  ^^jtattseni  gwleiture  under  a  seizure,  may  be  kindred  to 
^^    %    m  ^^^i-*^  ^^.Mtottu^m  «a  adminhy  proceeding  in  rem,  so  far  aa  the 
« .  V  *^^.  4A»  ^'"^^  ^M^plfi  ««d^  oalomation  is  concerned;  but  Rule  51»  Ad* 
-«t^<%i>«M.  ^^»vQ«r  Kiralty.  cannot  prevail  against  section  914. 
4MIIM  ji  -jtoTwv^c^^      Oeiytwodassesof  cases  are  ezo^>ted  by  the 
««    ^  ..^  muT  iMM^  TtTmawti         italMta;  ecnd^  and  admiralty,  not  cases  Uis* 
«..<M    :i«^iM«i%  ()r*A«^;sK«il  ^btdtosuhsmadmiialty. 
^*wLc*^  «^  *•  "wi^^  te-tte      There  was  no  issue  on  the  plea  of  former  ooQ- 
^.i>&    w>>  vu-Mt^  <  ■jg^uKCtssin..  YictioB,  and  claimant  was  entitled  to  a  Judje^ 
i!!lv«^  4««4»  u*:'inimt*t,  ssciton  the  pleadings.    He  moved  for  it.  BSs 
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oiotfoo  was  denied,  and  his  exception  proper- 
ly enta«d.  It  needed  no  bill  of  exceptions  to 
brmc  op  for  review  this  action  of  the  court 

lotKiff  T.  Martin,  8  Wall.  857  (75  U.  S.  bk. 
19,  L.  ed.  il^  Ifu.  Co,  r.  Boon,  95  U.  8.  125 
(Bk.  84,  L.6d.  ^6);  Slaeum  t.  Pomery,  6  Oranch, 
223(10  U.  8.  bk.  8,  L.ed.  206);  Garlandv.  Davis, 
4  How.  148  (45  U.  8.  bk.  11,  L.  ed.  912);  Eoaeh 
r.  BuUnif,  16  Pet  819  (4t  U.  8.  bk.  10,  L.  ed. 
179);  Suydam  t.  WiUiammm,  20  How.  488  (61 
U.  &  bk.  15,  L.  ed.  978). 

It  it  most  respectfully  but  earnestly  insisted 
thai  the  opinion  of  January  18,  1886.  In  this 
ciML  does  not  conform  to  the  authorities  and 
the  kw  lieretofore  delivered  by  this  court,  and 
li  eootrmry  to  the  statutes  regulating' pleadings 
sad  pndce,  as  defined  in  section  914,  R.  8., 
aad  that  a  different  Judgment  should  be  en- 


(No  Mef  waa  filed  on  behalf  of  the  defend- 
in  error  In  opposition  to  the  petition.) 


Mr.  J%uUe$  Blatehford  delivered  the  opin- 
too  of  the  court: 

On  the  18th  of  January  last,  a  decfsion  was 
Bade  in  this  case  [ante,  681],  affirming  the 
Jodgment  below,  rendered  on  an  information 
m  roM,  filed  for  the  forfeiture  to  the  United 
Stetea  of  certAin  personal  property  seized  for 
a  vioktion  of  the  Internal  revenue  laws.  There 
waa  a  trial  byjuiy  and  a  verdict  for  the  Uni- 
led  Stales.  The  claimant,  in  his  answer, 
had  sal  up  In  bar  that  a  criminal  information 
had  been  filed  against  him,  in  the  same  court, 
allfging  as  offenses  the  same  matters  averred  in 
the  information  in  the  dvil  suit,  and  that  he 
pleaded  guilty  and  been  adjudged  to  pay  a 
Tliere  was  no  demurrer  or  reply  to  this 
After  verdict,  the  claimant  moved  in 
of  lodgment,  alleging  as  cause  the  Judg- 
in  the  criminal  rHToceeding;  but  the  mo- 
iraa  overruled.  There  was  no  bill  of  ex- 
cgpciooa,  and  no  exception  to  the  overruling  of 
the  motion.  *• 

Ob  Ibe  bearing  In  this  court,  the  claimant 
cootepded  that,  as  there  waa  no  traverse  of  the 
asswer.  It  must  be  taken  to  be  true.  But  this 
€00x1  held  that  no  reply  or  replication  to  the  an- 
swer waaneoesaaiT  to  ndae  an  issue  of  fact  on 
the  aaatters  averred  in  it ;  that  the  proceedings,  so 
Car  as  the  pleadings  were  concerned,  were  kin- 
died  to  those  In  a  suit  in  admiralty  in  rem; 
that  the  general  rules  of  pleading  in  regard  to 
admiralty  suits  in  rem  apply  to  suits  in  rem  for 
a  forfieiuue,  brought  by  tne  United  States,  ai- 
ler  a  aetxare  on  land,  as  laid  down  in  the  cases 
or  Tks  SaroK^  Wheat  891  [21 U.  8.  bk.  5,  L. 
«L  6441;  Uniom  Ins.  Ch.  v.  U.  8„  and  Arms- 
%om^sFbmmdrwr.  Cr./9.6Wall.759,766,769  [TSU. 
flu  bk.  IS.  L.  ed,879, 882. 8841;  and  ifmif  V.  [7. 
g.  8  Waa  507,  511  [75  U.  8.  "bk.  19,  L.  ed.  479. 
in]:  that  Rule22of  the  Rules  in  Admiralty 
paeacribea  regulations  for  the  form  of  informa- 
doas  and  Ubds  of  information  on  seizures  for 
the  breach  of  the  laws  of  the  United  8tates  on 
laad  or  water;  that  by  Rule  51  in  admiral^, 
aev  matter  in  an  answer  is  considered  as  de- 
bjr  the  libelant;  that  the  issue  of  fact  as  to 
conviction  must  be  held  to  have  been 
the  claimant,  by  the  general  ver- 
that  no  onestion  in  regard  to  the  de- 
op  could  oe  raised. 
An  appttoitionisnowmade  by  the  claimant  for 
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a  rehearing,  on  the  ground  thnt  nn  to  the  plead- 
ings, the  case  must  oe  governed  by  section  914 
of  the  Revised  Statutes,  which  Is  a  rc-enact> 
ment  of  section  5  of  the  Act  of  June  1, 1873, 
chap.  255,  17  Stat,  at  L.  197,  and  is  in  these 
woras:  "The  practice,  pleadings  and  forms  and 
modes  of  proceeding  in  civil  causes,  other  than 
equity  and  admiral^  causes,  in  the  circuit  and 
district  courts,  shall  conform,  as  near  as  may 
be,  to  the  practice,  pleadings  and  forms  and 
modes  of  proceeding  existing  at  the  time  in 
like  causes  in  the  courts  of  record  of  the  State 
within  which  such  circuit  or  district  courts  are 
held,  any  rule  of  court  to  the  contrarv  notwith- 
standing." It  is  urged  that  this  is  a  civil  cause, 
but  not  an  equity  or  an  admiralty  cause;  and 
that  the  provisions  of  section  126  and  886 
of  the  Civil  Code  of  Practice  of  Eentuckv, 
which  took  effect  Januarv  1, 1877,  apply  to  ft. 
Those  sections  are  as  follows:  *'§  126  [153]. 
Every  material  allegation  of  a  pleading  must, 
for  the  imrposes  of  the  action,  be  taken  as  true, 
unless  specifically  traversed."  *'  §  886  [416]. 
Judgment  shall  be  given  for  the  party  whom 
the  pleadings  entule  thereto,  though  there 
ma^  have  been  a  verdict  against  him." 

The  practice  as  to  the  pleadings  in  suits  in 
rem  like  the  present  having  been  well  settled 
prior  to  the  passaee  of  the  Act  of  June  1, 1872, 
the  question  Is.  whether  it  was  changed  by  that 
Act  In  Uhum  Ins.  Co.  v.  U,  a.  [supra], 
where  land  was  seized  and  proceeded  against 
as  forfeited  to  the  Qnited  States  under  a  con- 
fiscation Act,  it  was  held  that  while  either  pat^ 
tyhad  a  right  to  demand  a  trial  by  jury,  the 
proceedings  were  to  be  "in  general  conformity 
to  the  course  in  Admiralty.  A  like  rulioff  was 
made,  in  a  like  case,  in  Armstrong's  Foundry  v. 
U,  8.  [supra],  and  In  a  case  of  the  seizure  of 
personal  property  on  land,  in  McrrUt  Cotton 
\supTCL\.  Section  914  prescribes  a  conformity 
to  the  practice  in  the  courts  of  the  State  onlv 
"as  near  as  may  be,"  and  only  "In  like  causes. 
It  is  a  proper  construction  of  this  section  to 
hold  that  while  the  provisions  of  the  Code  of 
Kentucky  in  regaid  to  pleadings  in  civil  suits 
in  personam  applv  io  like  causes  in  the  federal 
courts  in  EentucI^,  they  do  not  applv  to  suits 
in  rem  by  the  United  States  for  the  forfeiture 
of  property,  after  its  seizure,  for  the  violation 
of  a  revenue  law,  because  there  are  no  *'like 
causes"  known  to  the  laws  of  Kentucky.  Such 
suits  in  rem  are  peculiar  in  their  practice, 
pleadings  and  forms  of  procedure;  and  so  long 
as  there  is  ample  scope  for  the  operation  of  sec- 
tion 914  of  the  Revised  Statutes  in  rcg:ird  to 
c9  f  U  suits  inpersonam,  and  no  intention  is  mani- 
fest to  change  the  established  practice  in  such 
suits  in  rem,  and  any  change  in  practice  is  lim- 
ited to  "like  causes,"  we  must  continue  to  re- 
gard the  former  practice  as  applicable  to  the 
present  suit 

The  question  of  the  scope  of  operation  of 
section  ^14  has  been  considered  by  this  court 
hi  Nudd  V.  Burrows.  91  U.  S.  4a6,  and  In- 
dianapolis, etc.  R,  r,  Co.  V.  Horst,  98  U.  S. 
291  [Bk.  28.  L.  ed.  286, 898];  Xatcomb  v.  Wood, 
97  U.  S.  584  rak.  24,  L.  ed.  1086];  and  Ee 
parte  Fisk,  118  U.  8.  718  [Bk.  28,  L.  ed.  1117.] 
In  Neu}comb  v.  Wood,  It  was  held  that  the  section 
did  not  abrogate  the  established  role  in  the 
courts  of  the  United  States,  that  to  grant  or 
refuse  a  new  trial  was  a  matter  of  dficretion 
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^  -M-j— ^  T  —    -    ~..,  „  ..    _  rv,     Bi"  Fleming,  Jot 


of  VirriDi* 
135,  lo  Ckuta  Plemlng,  Irom 
Mtor,  Ouey  L.  Clarii,  deriTcd 
cbunof  CCM»ejMCe»;  that  the 
■e  owiiaB  and  ontiUed  to  tbe 
If  tfeeind  nadtor;  and  Ibal  the 
bad  dnksfnllr  entered  upon  and 
-^"*eU  pcH^aa  of  tlie  Hme. 
by  utdr  aimren,  denied  tbeae 
iB^^liaaa  lad  Kimai  that  Ilie7  were  seised  of 
Aa^miK9lRpanmoai)(  title.  Tlieaiuwen 
•oe  bx^nea  br  the  plaintiffs'  reidf. 

noe  WM  a  jniy  triaL  Tbe  plaiotiffa,  to 
NHDm  tbe  j^ne  oo  tbeir  part,  offered  in  eri- 
d^na  the  foOowinf  docanientSBs  linka  in  tbeir 
cteiBaCtitk: 

I.  Aeo|iT,dn]r  cntifledfnnntlieland  offlcs 
at  tbe  StMe  irf  foitiid^,  of  the  patent  bom 
tbe  State  of  VirsiDia  to  Charles  Flenunjt,  for 
Ae  tiact  of  bnd  of  wbicb  tbe  land  ia  cootio- 
lo^  wtatmg^DaHj  a  part. 
3.  A  copf  of  tbe  wfll  of  Charies  Fleming, 

-^^ '-»  rf  Mid  tract  of  land  to  Wa- 

Fobn  Benard,  Ji.,  Mid  Ricbaid 


'  -S  siui  ^w  -a  :te  a«ac  oi  an  action  of 
*.>.>*•.  V  ssv-w  y>.uim^om  of  a  tract  of 
■».^  t*«..r-»  a  *««  Oimtj.  bat  now  In 
J:w■.v.i4^  .aa.-ar  ^>i  SV«4  Cowtfira.  in  Ken- 
^^  .^.  •^)«  -j^neife.  a'emr  were  tbe  plaint- 
d».  »  a*  .fvwl  .■««.  TWrallwed  in  their 
j».^VM  ■>».  »*■ —;**l»«al  hnra of  Carey 
.  0«>.-<.  ^^Tm  w«1  «(  a  met  of  8.S3I 
*,*%.  .<w  «a«Ki  ^t  U.MI  acna, granted 


X  A  copy  of  a  deed  from  Samoel  SackcCt 

aad  wife  to  Joseph  Conklini;  and  olbos,  dated 

Angnt  2ff.  17V5,  for  ttke  partjctdar  land  in 

.  .    eoBtrorenyin  this  c«M,  together  with  certain 

*^ '  otbcr  tracts  tbat  had  been  patented  t^  the  State 

^*  i  3f  Tirpnia  to  Cbarlea  Fleming. 

I  4.  AcoOTof  amongagefron)  JmepiiOoDb- 
g^g  fing  and  others,  tbe  grantees  above  named,  to 
^^^^  .CTv  Samod  Sackett,  the  KTsntor  above  named,  coo- 
■^^^  ^^.it  fining  the  same  lands  as  above,  and  dated  An- 
■■  "^  ■"*"  J  f«S,  1795. 

~   "   h       5l  A  cop7  of  a  de«d  from  WtUiam  Fleming 

w  I  and  tbe  Bonards,  trustees  as  above  imder  tbe 

j*?J*r  j  win  of  Charles  Fleming,  to  John  Brjan,  con- 

«^ing  to  Brvan  tbe  lands  devised  to  them  by 

'    tbe  win  of  Fleming,  and  dated  December  31, 

in«. 

Ol  The  origtnal  of  the  deed  last  named. 

T.  Acwfof  a  deed  from  John  Brjan  and 
wife  to  Sunnel  Sackett.  dated  Janoary  £8, 
1797,  conveTiDK  th«  Kime  land  convejed  to 
Biran  by  deed  last  above  luimcd. 

8.  Tbeorigioal  oftbedeedlastaboTBsamed. 

9.  Tbeorigiiialof  a  deed  from  Charies  Plen». 
ing,  dated  August  8.  1784,  to  John  and  Wil- 
liam Brno,  conveying  to  them  18,800  acres  of 
the  land  that  bad  Seen  patented  to  said  Cbariea 
Flmiing,  and  being  part  of  thelB,OOD  acre  tnwx 
of  whidi  tract  the  land  in  controveraj  ia  also 
apart 

10.  A  certified  copj  from  the  Hason  Coanij 
Circuit  Court  of  the  record  in  the  cose  of  CSmy 
L.  Clark  V.  JiwpA  OorMing,  in  which  CUrk. 
as  the  assignee  of  the  above  mentioned  nMn- 
gage  of  Joseph  Conkling  and  others  to  SaibihI 
Sackett,  brought  suit  to  forccloee  the  same. 

Tbe  court  admitted  in  evidcoce'the  first  four 
of  the  documenu  above  mentioned.  All  tbe 
othos  were  rejected,  namely:  itw  niginsl  ukI 
the  copy  of  the  deed  from  WilUam  Fleming 
and  the  Bernards  to  John  Br^an,  tbe  orinn^ 


-„ the  deed  from  Charlea  I  ,_.„ 

to  Jolm  and  William  Bryan,  and  tbe  copy  o. 
the  record  from  the  Hsson  Cotin^  Cinniit 
Court  in  the  case  of  Clark  ▼.  Ondtling. 

The  court  having  excluded  tbeae  documenta, 
the  plalntiSB  wen  unable  to  trace  title  to  tb«ni- 
U7  D.  S. 
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fdves  for  the  premises  Id  controyersy;  there- 
upon the  JuiT,  under  the  instruction  of  the 
ooort  retnmed  a  verdict  for  the  defendants, 
opoo  which  the  court  rendered  Judgment,  and 
the  plaintiffs  sued  out  this  writ  of  error. 

Jfcttn.  DaTldW.  Armstrong.  W.  W. 
Helm  and  N.  T*  Craichlleld«  for  plahititis 
in  error. 

Mtf^n.  EcL  F«  Dnliii  and  John  F»  Hag^r. 

for  defendants  in  error: 

A  copy  of  a  deed  is  admissible  as  evidence 
obXj  when  acknowledgment  or  proof  thereof 
was  legally  sufficient  to  entitle  it  to  record. 

Cdrpenter  ▼.  Dexter,  8  Wall.  518  (76  U.  8. 
bk.  19,  L.  ed.  426. 

To  authorize  the  copy  of  a  deed  to  be  used 
Id  eridenoe,  the  originial  must  be  recorded  in 
■ndi  a  manner  aa  to  be  valid  against  creditors 
and  pQTchasers. 

Mirffon  v.  BeaU,  1  A.  E.  Marsh,  810. 

An  official  copy  of  a  deed  not  recorded  in 
time,  cannot  be  used  in  evidence. 

JSrhrardi  v.  Banna,  5  J.  J.  Marsh.  117;  Win- 
lack  V.  Hardy.  4  Lift  272;  Taylor  v.  Bush,  5T. 
R  Hon.  87;  HarrU  v.  Price,  14  B.  Mon.  414. 

In  Kentucky  a  deed  can  only  be  recorded 
after  it  has  been  duly  acknowledged.  An  in- 
Kriptioo  upon  the  hooka  of  record  of  an  instru- 
OMnt,  without  such  authentication,  is  consid- 
ered a  mere  unofficial  entry  of  the  clerk  or 
fegftaler,  constituting  no  record  and  imparting 
■o  validity. 

Cmrpenter  v.  Dexter,  8  Wall  582  (75  U.  8. 
bk.  19,  L.  ed.  481;  Carter  v.  Champion,  ^Conxi, 
STiS;  De  WiU^.  MotUton,  17 Maine,  418;  Tilman 
V.  Cotritnd,  12  8medes  &  M.  262;  Kerne  v. 
Smmpe,  2  Watts  (Pa.),  76;  MiOer'Y.  Holt,  1  Over- 
loo  (Teon.),  111. 

Mere  antiquity  of  a  deed  is  not  sufficient  to 
cBtitle  it  to  be  read  as  evidence:  nor  can  the 
teonrd  of  a  suit,  against  one  not  a  party,  be  re- 
ceived as  corroborating  proof  of  its  execution. 

Dams  V.  Wood,  1  Wheat.  6  (14  U.  8.  bk.  4, 
L.  ed.  22):  Tajman  v.  Bearddey,  10  Wall.  488 
rn  U.  8.  bk.  19,  L.  ed.  975;  Omng$y,  BuU,  9 
Pet.  «24  (84  U.  8.  bk.  9  L.  ed.  252);  Fenwiek 
V.  ifo^y,  2B.  Mon.  471;  Beekmth  v.  Marryman, 
t  Dana,  873;  Samuel  v.  BaU,  9  B.  Mon.  874. 
8fe  also.  AbboU,  Tr.  £v.  p.  708;  Crowder  v. 
Bvptim,  10  Pkige,  183;  Staring  v.  Bowen,  6 
Barb.  109;  Jackeony,  Blanehan,  8  Johns.  292; 
WUmn  V.  BetU,  4  Den.  201;  Clark  v.  Owene,  18 
5.  T.  4S4;  Bidgeteyr,  Johneon,  11  Barb.  527. 

The  Washington  District  Court  was  without 
Jviadictlon. 

See  OrignotCe Leeeeey.  AMtor,  2How. 888(48 
U.  6.  bk.  11,  L.ed.  290);  Dwnn  v.  MeMiUen,  1 
B&b,  409:  Act  of  1796,  YoL  1,  Morehead  & 
Brown'a  Stat.  91.  94;  Hare  v.  Bryant,  7  J.  J. 
Manb.  875. 

The  record  is  void  because  the  facts  essentia] 
•n  tbe  exercise  of  the  Jurisdiction  do  not  appear 
ftereiii.  It  contains  no  evidence  of  the  fact  of 
publicmtion  as  required  by  section  2,  Act  of 
1796.  YoL  1,  p.  92.  M.  A  B.  Stat  See  also.  Gal- 
fin  T.  naoe,  18  Wall  850  (85  U.  8.  bk.  21,  L. 
«1  tWi;  Ua/rt  v.  Qr%Q$iby,  14  Bush,  542;  Green 
V  Brrrk^nridge,  4  Mon.  546;  Btight  v.  Banke,  6 
Moo.  205;  BrawnfleldY.  Dyer,  7  Bush.  507:  Lonf; 
V.  jr#mi#mmr,  6  Buah,894;  Grifjeby  y,Barr,  14 
Bwb«  988;  MiMeU  v.  Bond,  \t  Bush.  615. 
Tbe  defendants  bad  the  right  to  show  collat- 
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erallv  the  want  of  jurisdiction  in  the  Washing- 
ton district  Court,  as  the  plaintiiZs  were  seeking 
and  dahning  rights  and  benefits  under  the  pro- 
ceedings there  had. 

Lai/tam  v.  Bdgerton,  9  Cow.  227;  Bamee  v. 
Harrii,  8  Barb.  608;  Putnam  y,  Man,  8  Wend. 
205. 

Mr.  Justice  WckkU  delivered  the  opinion 
of  the  court: 

We  shall  first  consider  the  exclusion  of  the 
original  deed  from  Fleming  and  the  Bernards 
to  John  Bryan,  and  the  original  deed  from 
John  Bryan  to  Samuel  Sackett.  We  are  of  opin- 
ion that  thev  should  have  been  admitted  in 
evidence.  They  have  been  certified  to  and  in- 
spected by  this  court.  Their  appearance  af- 
fords strong  evidence  of  their  genuineness  and 
antiquity,  and  they  are  free  from  any  badge 
that  would  excite  suspicion  of  fraud  or  forgery. 
In  support  of  their  ffenuineness  it  was  shown 
that  a  short  time  before  the  trial  in  the  circuit 
court  they  were  discovered  by  one  of  the  plaint- 
iff's attorneys  in  the  office  of  the  clerk  of  the 
(Circuit  Court  of  Gre^uiup  County,  Kentucky, 
amonff  the  original  papers  of  a  suit  in  that  court 
brou^t  by  one  Jamee  Huahee  v.  Heire  of  Thorn- 
ae  Shore,  on  July  15. 1816,  to  quiet  his  title  to 
16,000  acres  of  land  in  Qreenup  County,  part 
of  the  lands  conveved  by  the  deed  of  WilUam 
Fleming  and  the  BBmards  to  John  Bryan.  The 
deeds  and  the  original  papers  in  that  suit  were 
produced  by  a  clerk  of  the  Qreenup  Circuit 
Court  in  ol)edience  to  a  subposna  dueee  tecum. 
The  record  of  this  case  was  admissible  against 
persons  not  parties  or  privies,  to  prove  the  col- 
lateral fact  of  the  antiquity  of  the  original  deeds 
offered  in  evidence  and  to  account  for  their 
custody.  Barr  v.  Orate,  4  Wheat  220  [17  U. 
8.  bk.  4,  L.  ed.  555]. 

The  bill  of  Hughes  averred  that  he  derived 
title  under  the  patent  to  Charles  Fleming,  and 
by  virtue  of  the  devise  in  his  wiU  to  Wuliam 
Fleming  and  the  Bernards,  and  the  deeds  of 
William  Fleming  and  the  Bernards  to  John 
Bryan,  and  of  So\m  Bryan  to  Samuel  Sack- 
ett. The  complainant  Hughes  offered  by 
his  bill  "to  produce  said  patent  and  deeds  show- 
ing the  deduction  of  title  in  proper  time,  or 
whenever  the  court  should  [require  it."  The 
two  deeds  mentioned  in  the  bill  of  complaint 
filed  by  Hughes  correspond  with  and  appear 
to  be  the  two  original  deeds,  namdv:  the  deed 
from  William  Fleming  and  the  Bernards  to 
John  Bryan,  and  the  deed  from  John  Bryan  to 
Samuel  Sackett,  offered  in  evidence  by  the 
plaintiffs  in  this  case,  which  were  found  among 
the  other  papers  in  the  case  of  Hughee  v.  Heire 
of  Shore,  These  deeds  were  necessaiT  exhibits 
and  evidence  in  the  case  to  entitle  Hughes  to 
the  relief  prayed  for.  They  were  produced 
from  the  files  of  the  highest  court  of  the  county 
where  tbe  lands  were  situate,  from  the  custody 
of  an  officer  charged  by  law  with  their  care  and 
safe  keeping,  where  they  had  been  placed  for 
a  necessary  and  proper  use,  and  from  which 
thev  could  not  be  withdrawn  without  the  order 
nnd  consent  of  the  court.  Their  custody  was, 
therefore,  accounted  for,  and  was  shown  to  be 
proper  and  beyond  suspicion. 

It  further  appeared  that  upon  the  trial  of  the 
case  of  Ilughee  v.  Short^e  Heir$,  on  July  8, 1826. 
the  patent  to  Charles  Fleming  from  the  Com- 
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vliicb  appKed  directly  to  one  odI j  of  the  two, 
oamelj:  the  original  deed  from  John  Bry*n  to 
Samuel  Sackett,  dated  January  28.  1797. 

This  consisted  of  the  record  of  a  partition 
nftde  October  18,  1810,  on  the  application  of 
James  Hughes,  by  commissioners  under  au- 
thority of  a  general  Act  of  the  Legislature  of 

1^  Kentucky,  approved  December  19,  1706. 
Hughes  daimed  the  undivided  half  of  the 
18,(NM)  acres  conveyed  to  Charles  Fleming  by  the 
Qoveroor  of  Virgmia,  by  patent  dated  April 
SI.  1792,  and  alleged  as  muniments  of  his  title 
the  said  patent  and  the  deed  of  John  Bryan  to 
Samuel  Sackett  On  the  strength  of  the  title 
shown  by  Hughes,  the  commisnoners  divided 
the  18,0u0  acres  and  set  off  and  conveyed  to 
him  the  one  half  thereof  in  severalty,  and  in 
their  deed  of  conveyance  referred  to  the  patent 
to  Charles  Fleming,  and  the  deed  of  Bryan  to 
Sadntt,  as  links  hi  the  title  of  Hughes.  The 
partition  thus  made  is  shown  to  have  been  rec- 
ognized by  successive  conveyances  of  parts  of 
the  land  set  off  to  Hughes  and  by  possession 
bdd  thereonder.  The  testimony,  therefore, 
shows  that  as  early  as  the  year  1810  the  deed  of 
Bryan  to  Sackett  was  in  ^istence;  that  it  was 
recognized  as  a  genuine  deed  bj  public  officers 
vhnee  duty  it  was  to  scrutinize  it,  and  was 
made  by  them  the  basis  of  their  official  action; 
sad  that  possession  has  been  held  of  a  portion 
of  the  land  described  therein,  by  persons  who 
trace  title  through  it  to  the  patent  to  Charles 
Fleming.  Thesetwo  deeds  under  consideration 
are  shown  by  the  record  to  have  a  common 
history,  and  to  have  been  relied  on  as  links  in 
Che  aame  chain  of  title.  Testimony,  therefore, 
which  is  directly  applicable  to  one  only  tends 
to  support  the  other.  The  facts,  therefore, 
which  we  have  Just  stated  in  reference  to  the 
deed  from  Bryan  to  Sackett,  tend  to  show  also 
the  ffeouineness  of  the  deed  from  Fleming  and 
the  Benuuds  to  Bryan.  We  are  therefore  of 
opiiiioo  that  the  genuineness  of  both  deeds  was 
proven,  and  that  the  court  erred  in  excluding 
ihem  from  the  Jury. 

The  offer  in  endence  of  the  original  deed 
from  Chwles  Fleming  to  John  ana  William 
Bryan*  dated  August  o,  1794,  stands  upon  sub- 
rtantially  the  same  nt>und  as  the  two  aeeds  al- 
ready considered  The  bill  of  exceptions  states 
that  tlie  plaintifls  offered  in  support  of  th^  com- 
peuBocj  of  this  deed  the  same  evidence  as  was 
offered  in  support  of  the  two  last  mentioned 
deeds;  that  it  was  found  at  the  same  time  and 
claoe  and  produced  from  the  same  custody.  In 
fmther  support  thereof  the  plaintiffs  produced 
the  cleric  oi  the  Mason  County  Court,  having 

|,  with  him  deed  book  B,  containing  deeds  re- 
'  eoffxied  in  the  clerk's  office  of  that  court,  begin- 
eing  February  22,  1794,  and  the  two  or  three 
years  next  ensuing;  and  offered  to  show  that 
there  was  recorded  in  that  book  a  deed  identical 
a  terms  with  the  aforesaid  original  deed.  They 
also  offered  and  read  in  evidence  a  copy  of  the 
deed  duly  certified  from  the  clerk's  office  of  the 
Maaoo  County  Circuit  Court,  with  a  copy  of 
the  oertiflcate  thereto  appended  showing  that 
the  orig;inal  deed  was  recorded  in  the  year  1794. 
b  foOows,  from  what  we  have  said  m  relation 
Id  tte  admisdbility  of  the  other  original  deeds, 
that  this  one  also  should  have  been  received  in 
rvidenoe,  and  that  the  circuit  court  erred  inez- 
duding  iW 
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It  remains  to  consider  the  exdusion  by  the 
circuit  court  of  the  transcript  :>f  the  record  in 
the  case  of  Clark  v.  Ckmkiing  lliis  was  a  suit 
brought  by  Clark  in  the  District  Court,  held  at 
Washington,  in  Alason  County,  Kentucky,  on 
June  18,  1798,  as  the  assignee  of  the  mortgage 
from  Conkliug  to  Sackett,  to  foreclose  the 
same;  and  the  record  was  offered  only  to  show 
the  orders  and  decrees  of  the  court  in  respect  to 
the  mortgaged  premises  situated  within  its  ju- 
risdiction, and  not  to  prove  any  personal  de- 
cree against  the  defendants.  It  appears  from 
the  record  in  this  cose  that  a  subpoena  having 
been  issued  and  returned  vdth  the  indorsement 
that  the  defendants  were  not  inhabitants  of  the 
Commonwealth,  the  court  made  the  following 
order,  at  its  November  Term.  1798: 

"The  defendants,  not  having  entered  their 
appearance  airreeably  to  an  Act  of  Assembly 
and  rules  of  this  court,  and  it  appearing  to  the 
satisfaction  of  the  court  ^at  they  are  not  in- 
habitants of  this  Commonwealth,  on  the  mo- 
tion of  the  compldnant,  by  his  attorney,  it  is 
ordered  that  the  defendants  appear  here  on  the 
third  day  of  our  next  term  and  answer  the  com- 
plainants' bill;  and  that  a  copy  of  this  order  be 
inserted  in  the  Kentucky  Gbzettc  or  Herald  for 
two  months,  successively;  another  posted  at 
the  door  of  the  court  house  of  Mason  County; 
and  that  this  order  be  published  some  Sunday 
at  the  door  of  the  Baptist  meeting  house  in 
Washington." 

In  June,  1799,  the  bill  was  taken  as  con- 
fessed, and  an  interlocutory  decree  made  re- 
quiring the  defendants  to  pay  the  money  due 
on  the  mortgage.  The  money  not  having  been 
paid  a  decree  of  sale  was  made  at  the  February 
Term,  1800.  The  commissioners  to  make  the 
sale  reported  on  July  19, 1802,  that  after  public 
notice  they  had  sola  the  lands  at  public  sale  to 
Carey  L.  Clark,  the  complainant.  Afterwards 
a  final  decree  was  made  foreclosing  the  defend- 
ants of  their  equity  of  redemptionln  the  prem- 
ises. 

The  defendants  objected  to  the  introduction 
of  the  record,  and  the  objection  was  sustaiLcd, 
and  the  defendants  now  insist  that  the  exclu- 
sion of  the  record  was  ri^^ht;  first,  because  the 
court  did  not  have  authority  of  law  to  hear  and 
determine  Uie  subject  matter  of  the  suit,  nor  of 
suits  of  the  class  to  which  it  belonged;  and  sec- 
ond, because  the  record  exhibits  no  proof  of  the 
publication  or  posting  of  the  notice  to  the  de- 
lenduits  as  required  by  the  laws  of  Kentucky. 

We  think  the  first  objection  is  answered  by 
reference  to  the  statute  laws  of  Kentucky  in 
force  at  the  time.  Section  8  of  the  Act  of  the 
€kneral  Awcmbly  of  Kentucky,  approved  De- 
cember 19, 1795,  "to  establish  district  courts  in 
this  Commonwealth,"  provided  as  follows: 
"The  Jurisdiction  of  the  said  district  courts,  re- 
spectively, shall  be  over  all  persons,  and  in  all 
causes,  matters  and  things  at  common  law  or 
in  chancery,  arising  within  their  districts,*'  ex- 
cepting actions  of  assault  srd  battery,  or  stdts 
for  shinder  and  subjects  of  eontroversy  of  less 
than  fifty  pounds  in  value.  1  LitteH,  Laws  of 
Ky.  298. 

Section  4  of  the  Act  approved  December  19, 
1790,  directing  the  method  of  proceedhig  in 
courts  of  eqm^  against  absent  debtors  and 
other  absent  deilendants,  provides  for  construc- 
tive service  by  publication,  *'in  all  cases  what- 
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aver,  when  a  suit  i<«  or  shnll  lie  dcpcDding  in 
any  court  of  chancery,  couceniing  any  matter 
or  thing  whatever,  against  any  uliscut  defend- 
ant or  defendants.'*  1  Stat.  Laws  (M.  &  B.), 
98.  These  provisions  of  the  statute  law  arc 
ample  to  confer  Jurisdiction  on  the  court  where 
the  property  in  controversy  is  within  its  terri- 
torial Jurisdiction,  and  are  so  clear  as  to  re- 
quire no  discussion  of  the  question.  For,  as 
was  said  in  Chignon's  Lessee  v.  Astor,  2  How. 
888  [48  U.  8.  bk.  11,  L.  ed.  290]:  "The  power 
to  hear  and  determine  a  cause  is  Jurisdiction. 
If  the  law  confers  the  power  to  render  a  Judg- 
ment or  decree,  then  the  court  has  lurisdicuon?^ 
rsAAi  ^"^  ^'  ^  obiected  to  the  record  that  it  does 
L*®°J  not  show  publication  and  posting  of  notice  to 
the  defendants,  as  required  by  the  order  of  the 
court  and  bv  law. 

The  law  is  found  in  section  2  of  the  Act  of 
December  19, 1796,  ubi  supra,  and  is  as  follows: 
"The  court  shall  also  appoint  some  day  in  the 
succeeding  term  for  the  absent  defendant  or 
defendants  to  enter  his,  her,  or  their  appearance 
to  the  suit,  and  give  security  for  performing 
the  decree,  a  copy  of  which  order  shall  be  forth- 
with published  m  the  Kentucky  €kusette  or 
Herala,  and  continued  for  two  monUis  succes- 
sivelv,  and  shall  also  be  published  on  some 
Sunoay,  immediately  after  divine  service,  in 
SQch  church  or  meeting  houRC  as  the  court 
shall  direct,  and  another  copy  shall  be  posted 
at  the  front  door  of  the  said  court  house. ' 

The  plaintifls  in  the  present  case  offered  evi- 
dence outside  the  record  to  prove  the  fact  that 
the  order  was  published  in  the  Kentucky  (Pa- 
lette, as  required  by  the  statute,  by  calling  the 
assistant  librarian  of  the  public  library  at  Xez- 
ington,  "having  with  him,"  as  the  bill  of  excep- 
tions states,  "printed  newspapers  whidi  ap- 
peared to  be  of  great  age,  and  which  purported 
to  be  the  original  files  of  the  newspaper  (»Jled 
the  Kentucky  Gazette,  published  weekly,  and 
plaintiffs  showed,  in  nine  successive  issues  of 
said  newspaper,  weekly  publications,  beginning 
with  December  12, 1798,  and  ending  with  Feb- 
ruary 7, 1799,  of"  the  order  of  tlic  court  above 
mentioned. 

But  no  proof  was  offered  to  show  .he  publi- 
cation of  the  order  at  the  church  or  meeting 
house,  or  the  postine  of  it  at  the  front  door  of 
the  court  house.  After  the  lapse  of  more  than 
eighty  years  proof  not  of  record  of  these  facts 
was  clearly  impossible.  The  fact,  therefore, 
that  after  the  lapse  of  so  long  a  time  the  plaint- 
iffs were  able  to  show  that  the  order  of  the 
court  had  been  obeyed,  by  its  publication  in  a 
newspaper,  was  persuasive  evidence  that  the 
other  requirements  of  the  order  had  also  been 
performed. 

But  the  record  contained  no  proof  of  the 

Eublication  and  posting  of  the  notice  as  required 
y  the  statute;  and  it  is  insisted  by  the  defend- 
ants in  this  case  that  the  record  itself  must  sbow 
[869]  the  publication  and  posting  of  the  notice  as  re- 
quii^  by  law;  otherwise  the  jurisdiction  of  the 
court  docs  not  appear,  and  its  decree  is  ab«o- 
lutjdy  void. 

'Wnile  it  must  be  conceded  that,  in  order  to 
t[ive  the  court  Jurisdiction  over  the  persons  of 
Uie  defendants,  all  the  steps  pointed  out  by  the 
statute  to  effect  constructive  service  on  non- 
residents were  necessary,  vet  it  does  not  follow 
that  the  evidence  that  the  steps  were  taken* 
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must  appear  in  the  record,  unless  indeed  the 
statute  expressly  or  by  implication  requires  it 
The  court  which  made  the  decree  in  the  case 
of  Clark  v.  Conkling  was  a  court  of  general 
Jurisdiction.  TherdTore,  every  presumptioo 
not  inconsistent  with  the  record  is  to  be  indulged 
in  favor  of  its  Jurisdiction.  Kempis  Lestee  r. 
Kennedy,  5  Cranch,  178  P  U.  8.  bk.  8,  L.  ed. 
70];  Vo<yrhee$  v.  Bank  of  U.  8. 10  Pet.  449  [35 


L.  ed.  8711.  It  Ib  to  be  presunied  that  theoourt 
before  making  its  decree  took  care  to  see  that 
its  order  for  constructive  service,  on  whidi  its 
right  to  make  the  decree  depended,  had  been 
obeved.  That  this  presumption  is  authorized 
will  appear  by  the  following  cases:  In  Honey 
V.  Tffter,  ubi  supra,  the  court,  speaking  by  Mr. 
Justice  Miller,  said:  "The  Jurisdiction  which  is 
now  exerdsed  by  the  common-law  courts  in 
this  coimty  is,  in  a  very  large  proportion,  de- 
pendent upon  special  statutes  conferring  it 
*  *  *  In  all  cases  where  the  new  powers  thus 
conferred  are  to  be  brought  into  action  in  the 
usual  form  of  common  Taw  or  chancery  pro- 
ceedings, we  apprehend  there  can  be  httle 
doubt  that  the  same  presumptions  as  to  the  juris- 
diction of  the  court  and  the  conclusiveness  of 
its  action  will  be  made  as  in  cases  falling  mors 
strictly  within  the  usual  powers  of  the  court" 
In  HaU  y,Law,  102  U.  S.  461  [Bk.  26.  U  ed. 
217],  the  validity  of  a  partition  of  lands,  mado 
by  a  Circuit  Cfourt  of  the  State  of  Indiana, 
was  attacked.  This  court,  speaking  by  Mr. 
Justice  Field,  said:  "All  that*'  the  statute  "des- 
ignates as  necessary  to  authorize  the  court  to 
act  is  that  there  snould  be  an  application  for 
partition  by  one  or  more  Joint  proprietors,  after 
giving  notice  of  the  intended  application  in  a 
public  newspaper  for  nt  least  four  weeksL 
When  application  is  made,  the  court  must  con- 
sider whether  it  is  by  a  proper  party,  whether 
it  is  sufficient  in  form  and  subRtanoe,  and 
whether  the  requisite  notice  has  been  given,  as 

Srescribed.    Its  order  made  thereon  is  an  adju- 
ication  in  ttiese  matters." 

The  case  of  Voarhees  v.  Bank  ef  IL  &  10  Tei, 
449  [85  U.  S.  bk.  9,  L.  ed.  490],  was  an  action 
of  ejectment,  and  Uie  case  turned  on  the  valid- 
ity of  a  sale  of  the  premises  in  controversy 
under  a  judgment  of  the  Court  of  Common 
Pleas  of  Hamilton  County,  Ohio,  in  a  case  of 
foreign  attachment.  The  sale  was  attacked 
on  the  following  among  other  grounds:  1.  Be- 
cause the  statute  authorizing  the  proccedins  b; 
foreign  attachment  requir&d  that  an  affiuavk 
should  be  made  and  filed  with  the  clerk  before 
the  writ  issued,  and  no  such  affidavit  was  found 
in  the  record.  2.  Because  the  statute  directed 
three  monUis'  notice  to  be  given,  by  publica- 
tion in  a  newspaper,  of  the  issuing  of  the  at- 
tachment, before  judgment  should  be  entered, 
and  also  required  fifteen  days*  notice  of  sale  to 
be  given;  neither  of  which  appeared  by  the 
record  to  have  been  done.  3.  Because  the  stat- 
ute required  that  the  defendant  should  be  put 
in  default  at  each  of  the  three  terms  preceding 
the  judgment,  and  the  default  entered  of  rec- 
ord; but  no  entry  was  made  of  the  default  ai 
the  last  of  the  three  terms. 

But  the  court  overruled  the  objections  and 
sustained  the  validity  of  the  judgment  and  the 
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It  said:  *•  But  the  proTfafons  of  the  law 

•o  not  pr^cfibe  what  shiu]  be  deemed  evidence 
tnat  sacb  acts  have  been  done,  or  direct  that 
ttieir  performaoce  shall  appear  on  the  record. 
Tbe  thirteenth  section  of  the  attachment  law, 
which  sives  to  the  conveyances  of  the  auditors 
tbe  same  effect  as  a  deed  from  the  defendant 
in  the  attachment,  contains  no  other  limitation 
than  that  it  shall  be  '  in  virtue  of  the  authority 
bereiD  granted.'  This  leaves  the  question  open 
to  tbe  application  of  those  general  principles  of 
law  by  which  the  validity  of  sales  made  under 
judicial  process  must  be  tested,  in  the  ascer- 
tainment of  which  we  do  not  think  it  necessary 
to  examine  the  record  in  the  attachment,  for 
evidence  that  the  acts  alleged  to  have  been 
ocDitted  appear  therein  to  have  been  done." 

Tbe  result  of  the  authorities  and  what  we  de- 
cide is,  that  where  a  court  of  eeneral  jurisdic- 
tioQ  is  authorized  in  a  proceeding,  either  stat- 
monr  or  at  law  or  in  equity,  to  brin^  in,  by 
pobucation  or  other  substituted  service,  non- 
rcaideot  defendants  interested  in  or  having  a 
Hen  upon  property  lying  within  Its  territorial 
)ariadiction,  but  Is  not  required  to  place  the 
proof  of  service  upon  the  record,  and  the  court 
enters  such  substttuted  service,  it  will  be  pre- 
■omed  in  favor  of  the  jurisdiction  that  service 
wtts  made  as  ordered,  although  no  evidence 
thereof  appeers  of  record,  and  the  judgment  of 
tbe  court,  so  far  as  it  affects  such  property,  will 
be  valid.  The  case  of  Oahrin  v.  Page,  18  Wall. 
S50  [65  U.  8.  bk.  21,  L.  ed.  959],  cited  bv 
eoonael  for  defendant,  is  not  in  confict  with 
this  propoeition.  The  judgment  set  up  on  one 
tide  ana  attacked  on  the  other  in  that  case  Vas 
miclerad  on  service  by  publication.  The  law 
permitted  service  to  be  made  by  publication 
onJj  wltere  certain  facts  were  made  to  appear 
to  ibe  satisfaction  of  the  court,  and  the  court 
bf  a  precedent  order,  which  must  necessarily 
appear  of  record,  authorized  service  to  be  madle 
by  publication.  But  the  record  showed  no  such 
order»  and  the  publication,  therefore,  was  the 
nnanthorized  act  of  the  party,  and  appeared 
affirmatively  to  be  invalid  and  hieffectual.  See 
ako  Ftnnoj^  v.  Nef,  95  U,  8.  727,  784  [Bk. 
Si.  L.  ed.  570.  572]. 

It  rtmdU  from  ths  vietDitoe  have  expressed, 
tkat  HU  Judoment  of  the  Circuit  (hurt  of  Ken- 
tmckif  mu$t  be  reversed  and  the  eat^  remanded, 
witk  dirteHani  to  grant  a  new  trial. 
meecfpj.    Trst: 
JaaMi  H.  McKeoDer,  Clerk,  Sup.  Oourti  U.  8. 
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JOHI7    W.    JEFFERSON,    Trustee,  J.  T. 
JEFFERSON  bt  al.,  Appte. 

JOHN  B.  DRIVER,  Admr.   de  bonie  non, 
of  Jamxs  XL  Edbinoton,  Deceased. 

tftoa  8.  G.  Beporter^s  eC  S7S-27Bw) 
Sematat  qf  caueeefor  local  pr^fudiee. 


1.  Beaovals  of  actions  on  the  noond  of  local 

ul  the  parties 
uvcitlaeos  of  different  States  from  those 


OBo  only  be  had  where  ul  the 


on 


1.  A  pmwtm  who  purchases  propertj  pendenU  Ute 
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and  who  is  rande  a  party  comes  Into  the  suit  subJeof 
to  the  diSHbiJities  of  the  other  parties  in  respect  to 
a  removal  at  the  time  he  came  in. 

[No.  1083.) 
Submitted  Mar.  J,  J886,  Decided  Mar.  15, 1886. 

APPEAL  from  the   Circuit  Court  of   the 
United  States  for  the  l^astem  District  of 
Arkansas. 
The  case  is  stated  by  the  court. 
Mean,  J«  J.  Homer.  J«  O*  Tappan*  D. 
E.  Myersy  arid  W.  BL  Sneed.  for  appel- 
lants. 
Mr,  E.  F*  ^^damSf  for  appellee. 

Mr.  Chief  Juetiee  Waite  delivered  the  opin-      [878] 
ion  of  the  court: 

This  is  an  appeal  under  section  6  of  the  Act 
of  March  8,  1875,  18  Stat,  at  L.  470,  chap.  187, 
from  an  order  of  the  circuit  court  remanding  a 
suit  which  had  been  removed  from  a  state  court 
The  case  was  here  on  a  former  appeal,  and  it 
was  then  decided  that  a  former  removal,  to 
which  J.  T.  Jefferson  was  a  party,  had  been 
improperly  accepted  by  tbe  circuit  court,  and 
the  cause  was  remanded  to  the  state  court  by 
the  order  of  this  court  Edrington  v.  JefTtfrmn, 
111  U.  8.  770  [Bk.  28.  L.  ed.  504].  Reference 
is  made  to  the  report  of  that  appeal  for  the 
facts  of  the  case  as  they  appear  in  the  record 
down  to  that  Ume. 

That  appeal,  i  which  was  taken  from  a  final 
decree  upon  the  merits,  did  not  operate  as  a  su- 
pereedeae;  and  before  tbe  suit  got  back  to  the 
state  court  a  sale  of  tbe  propertv  involved  in 
the  litigation  was  made,  in  accordance  with  the 
decree  appealed  from  under  which  J.  W.  Jef- 
ferson, a  citizen  of  Tennessee,  not  then  a  party 
to  the  suit  became  a  purchaser  and  went  into 
possession. 

After  the  case  got  back  to  tbe  state  court  Mrs. 
Edrington  resigned  her  office  as  executrix  of 
the  wfll  of  James  H.  Edriugton,  and  John  B. 
Driver,  a  citizen  of  Arkansas,  was  appointed 
administrator  with  the  will  annexed.  On  the 
16th  of  January,  1885,  the  administrator,  who 
had  been  substituted  as  complainant  for  Mrs. 
Edrington  as  executrix,  filed  a  petition  against 
J.  W.  Jefferson,  the  purchaser  of  the  property 
pending  the  former  appeal,  for  an  account  of 
the  rents  and  profits  while  he  was  Id  posses- 
sion; and  the  next  dav  Jefferson  presented  his 
petition  for  a  removal  of  the  suit  to  the  Circuit 
Court  of  the  United  States,  upon  the  cround 
Uiat  as  to  him  the  suit  was  a  new  one  just  be- 
gun, in  which  there  was  a  controversy  "whoUr 
between  citizens  of  different  States,  and  which 
can  be  fully  determined  as  between  them  wiUi- 
out  tiic  presence  or  intervention  of  the  parties  r^ffM-t 
thereto,  to  wit:  a  controversy  between  your  l***J 
petitioner,  defendant  J.  W.  Jefferson,  who  li 
a  citizen  and  resident  of  the  State  of  Tennes- 
see, and  the  complainant  in  the  original  and 

Nora.— iZemooat  c(f  eotisei  on  ^rmind  of  local 
prqfiMitoe.   See  Gaines  v.  Fuontee,  St  IT.  8.  bk.  23, 


CSiase«7  ] 
Dennis  v.  Alachiia  Co..  8  WoodsTeSS:  Minnett  v. 
M.  ft  St  P.  it  R  COm  8  DHL,  4flD:  Hatch  v.  CSU- 
oaap.  eto.,  Co.,  6  Blatchf  ..  105 ;  Aldricb  v.  Groocb« 
10 Fed.  R. 806;Onmee  v. Brunswlok Co.,  1  Hughes, 
270;  Akerlj  v.  Vilak  2  Blss.,  110:  In  re  Iowa  ft  M.  a 
Co..  10  Fed.  Bep..  401 :  Removal  OMes,  100  U.  S.,  bk. 
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amended  bill,  John  B.  Driver,  •  •  •  wbo  is  a  dt- 

izen  of  Miasiasippi  Ck)unt7,  Arkansas."  He  also 
petitioned  for  a  removal,  under  section  689, 
subdivision  8,  of  the  Revised  Statutes,  upon 
the  ground  of  local  prejudice.  On  the  16th  of 
January,  1885,  J.  T.  Jefferson,  who  was  a 
party  to  the  first  petition  for  removal,  presented 
his  petition  for  another  removal  on  Uie  ground 
of  local  prejudice. 

When  the  suit  was  entered  in  the  Circuit 
Court  of  the  United  States  under  these  removals 
it  was  remanded  to  the  state  court,  and  there- 
upon this  appeal  was  taken. 

So  far  as  the  removals  on  the  ground  of  local 
prejudice  are  concerned,  it  is  omy  necessary  to 
sav  that  such  removals  can  only  oe  had  where 
■11  the  parties  to  the  suit  on  one  side  are  citi- 
zens of  different  States  from  those  on  the  other. 
Mpen  V.  8u>ann,  107  U.  S.  547  [Bk.  27,  L.  ed. 
588].  The  language  of  the  statute  is:  "When 
a  suit  is  between  a  citizen  of  the  State  in  which 
it  is  brought  and  a  dtizen  of  another  State,  it 
may  be  so  removed  on  the  petition  of  the  latter, 
whether  he  be  plaintiff  or  defendant"  The 
provision  as  to  the  removal  of  a  separable  con- 
troversv,  under  the  second  subdivision  of  sec- 
tion 680.  has  no  application  to  removals  under 
the  third  subdivision;  and  the  similar  provision 
in  the  Act  of  1875  applies  only  to  removals  un- 
der that  Act  Bibk  Sodety  v.  Qnm,  101  U.  S. 
611  [Bk.  35,  L.  ed.  8481.  As  in  this  casemany 
of  the  defendants  are  citizens  of  the  same  State 
with  Driver,  the  complainant,  it  follows  that 
the  suit  was  properlv  remanded  under  this 
branch  of  the  appUcanons  for  removal. 

As  to  the  application  of  J.W.  Jefferson  for  a 
removal  under  the  Act  of  1876,  the  rule  in  CabU 
T.  EUis,  110  U.  S.  880  [Bk.  28.  L.  ed.  186],  ap- 
plies. He  was  brought  into  the  suit  as  a  pur- 
chaser pmdmU  lite,  and  the  relief  asked  agunst 
him  is  only  aninddent  to  the  original  contro- 
versy. The  proceeding  is  merely  andllary  to 
the  suit  pending  when  ne  bought  the  property 
In  dispute,  and  under  which  he  got  possession. 
It  is,  m  short,  only  a  part  of  the  machineiT  in 
the  administration  of  the  cause.  Bv  purchas- 
ing pendente  lite  he  connected  himself  with  the 
[276]  fiJt,  subject  to  the  disabilities  of  the  other  par- 
ties in  respect  to  a  removal  at  the  time  he  came 
In. 

The  order  remantUnff  ihetuit  iet^ffhtned. 

Onie  oopy.   Test: 

James  H.  MoKeoney,  Clerk*  Sup.  Oourt,  IT.  8. 


Pr  ERROR  to  the  Chrcult  Court  of  the  United 
States  for  the  District  of  New  Jersey. 
The  case  sufficiently  appears  in  the  opinioti 
of  the  court 

Mr,  Jamee  B,  Vredmburgh,  for  plaintiff  in 
error. 

Mr,  Preston  Stevenson*  for  defendant  In 
error. 

Mr,  Ohirf  JuHiee  Wnite  deUveredSbe  opin- 
ion of  the  court: 

Tliie  judgment  19  affirmed,  Thetrialwwby 
the  court  without  ajuiy  and  there  is  no  special 
finding  of  facts.  The  only  ouesUonapreaentod 
hj  the  bill  of  exceptions  wnich  we  can  con- 
sider are  those  which  relate  to  the  refusal  of 
the  court  to  allow  certain  interrogatories  to  be 

§ut  to  witnesses  on  the  stand,  aoS  in  these  we 
nd  no  error.  The  general  finding  prevents  all 
inquiry  by  us  into  the  special  facts  andconda- 
sions  of  law  on  which  that  finding  xesta.  N€^ 
fit  V.  /adfcwn,  0  Wall  125  [76  U/B.  Ut.  1»,  L. 
ed.  6081;  Cooper  v.  Omohundro,  10  WalL  m 
[86  U.  S.  bk.  22,L.ed.  40]:  Martinton  t.  IWr- 
banks,  112  U.  S.  673  [Bk.  28,  L.  ed.  868]. 
Jfflrmed, 
True  copy.   Test: 

James  H.  MoEenney,  Qerk,  Sop.  Oi.  IT.  & 


' 


(«T11  HENRY  W.  BOARDMAN,  Surviving  Part- 
ner of  the  Firm  of  William  H.  Abbl 
**0o.,  PQT.  in  Err,, 

•.• 

JOHN  J.  TOPFBY. 

(See  8. 0.  Reporter^  ed.  271«  S72J 

General  findings  on  trial  by  court,  eondutive. 

Where  the  trial  below  Is  by  the  oonrt  without  a 
Jnry,  a  general  flndinflr  prevents  all  inquiry  by  the 
oourt  into  the  special  facts  and  conclusions  of  law 
cm  which  it  rests. 

[Na  158.] 
Argued  and  submitted  Mar.  11, 1886.    Deeided 

Mar,  IS,  1886 
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jgnDELITY  IN8URAN0B,  TRUST   AITO 
SAFE  DEPOSIT  COMPANY,  AppL^ 

9, 

COUJB  P.  HUNTINGTON. 
(See  8. 0.  Beporter^  ed.  SSO-tttJ 

Jurisdiction    remofxUqf causes    oneKtor^sWH— 
single  controversy,  atthaugh  separate  d/ffe 

A  creditor*8  bill  to  subject  inoombered  ^. 
to  the  payment  of  a  Judgment  by  sale  and 

bution  of  the  proceeds  among  li^nholderB,  a 

ing  to  their  respective  prioriaes.  ooDStttntes  b«t  a 
single  cause  of  action.  Although  separata  deCend- 
arts  have  separate  defenses,  this  does  not  nrcaf 
eeparate  controveisiee  within  the  meaning  of  tha 
removal  Act.  ^«„*  , 

[No.  1286.1 
Submitted  Mar.  1, 1886.  Dedd^Mofr.  15, 1886. 

APPEAL  from  the  Circoit  Oonrt   of    the 
United  States  for  the  Southern  DistriGi  of 

Ohio. 

The  case  is  stated  by  the  court 

Mesvrs.  Richard  O.  Dale.  XL  'W.  RH- 
tredji^  and  John  O.  Bullitt,  for  appelant 

Mr,  Samuel  Dickson*  also  for  araeDant, 
filed  a  motion  to  advance  under  Role  «. 

ifeMff.  R.  A.  Harriaon,  W.  A.  Hmteb. 
inst  Wm.  H*  Ramsey*  Lawreaee  MmaK^ 
well*  Jr.  and  Mortimer  Matthews,  for 
appellee. 

Mr,  ChttfJusticeWmiimdeXtrendiihecffbk- 
ion  of  the  court: 

This  is  an  appeal  under  section  6  of  the  Ad 
of  March  8.  ms,  18  Stat,  at  L.  470,  chap.  187. 
from  an  oraer  of  the  circuit  oourt  remanoing  a 
suit  which  had  heen  removed  from  a  state 
court 


Nora.— JtMnoeoi  of  causes;  sspareMs 
Ittet.  See  Sloane  V.  Andeison,  posCt  8B0i» 
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Sloakx  r.  AHDKBacHi. 


Ths  CMB  !•  thta:  Collli  P.  HanUngton,  t 
dtlxen  of  New  Tork,  recovered  a  Jodgment  in 
MGooit  of  CommoQ  Pleuof  Sdoto  Coqh^, 


oorpotBttoii.  fort08»,80S.e7. 
■fterwmrdi  laaued  npon  tUa  luagmeoi,  bdu 
lerfed  upon  the  nOrood,  roHuig  itock  and 
other  penonal  propertr  n  the  oompttD^.  ThU 
pnmenr  wm  connd  dt  Mrenl  mortgagw  or 
Meda  ta  trast;  <»u  to  (be  Ffdeli^  Inauruioe, 
Tmt  mnd  Safe  Depodt  Companj,  a  Peniuyl- 
mila  oarponlloDiaiiotbar  to  Samuel  Tbomsa. 
a  dtizeD  of  New  Tork;  another  to  the  Centml 
Tnirt  Oompanr  of  New  Toric,  a  New  York 
eorpontloD:  another  to  Hernr  K.  HcEatg,  a 
tMnn  of  New  Tork;  BDOther  to  the  Hetn>- 
politmn  Tmit  Companj  of  the  Cilr  of  New 
Tork,  a  New  Tork  corporation;  and  otfaen  to 
nrkm  dtiMoa  of  Ohio.    Such  bdng  the  -  - 


conttofenj,  but  ft 

does  not  create  another  oontroTer^.  The 
remedr  which  HuntlnMoD  Meke  reaulres  Iha 
presence  of  all  the  defendant*  and  ue  aettle- 
ment  not  of  one  onl^,  but  of  lUl  the  hnuchea 
of  the  caM. 

Thi  eritrrtmanding  tkeeoM  in^kwi. 

True  oqpj.    TM: 


JOHN  SLOANS,  WILLIAM  D.  SLOANS, 
HENBT  F.  SLOANS.  THOUAS  0. 
SLOANS,  WALTSR  W.  LAW  n  ai., 
Hfft.  in  Brr„ 

«. 
MARCUS  AKDERSOK. 
(Bee  a  a.  BepoTter^  ed.  Vlh-KU 


fjioK  all  prior  claims,  aoi 

have  a  recdver  ^tpointed.  To  this  rait  all  the 
HTvml  Uenholdna  were  made  nartlea.  and  the 
FIdeUtT  Innuanco,  Tniat  ana  Safe  Depodt 
Ctimpanf  answered,  Mttlog  np  its  moitgaga  aa  a 
ftnt  lien,  and  aiking  that  the  property  be  sold  and 
Ihfl  proceeds  l^>plled  to  the  aatufacUon  of  that 
mortgage  debt.  This  being  done,  the  laiiie 
Oompanj  presented  a  petition  for  the  remoral 
at  UMSuittoUieCirctatCoait  of  the  United 
SuUas,  oo  the  ground  that  there  was  in  the  suit 
a  cool/vveny  which  was  whollf  between  dti- 
KBa  of  diffOait  States,  and  which  ooold  be 
taJij  determined  as  between  them,  to  wit,  a 
coBtnvo^  between  the  petitioner,  a  dtlien  of 
PaiMTlvanla,  and  HnnUngton,  the  plaintUT, 
and  all  the  defendants,  except  the  petitioner, 
chixaM  of  States  otber  than  Pennsylvania. 
Wlwn  the  anlt  was  entered  In  the  drcult  oourt 
It  ims  remanded,  and  to  revene  tiiatorder  ^^^ 
apne«l  was  taken. 

Tbe  suit  as  brourbl  tpy  Bootlngton  b  a 
ovdltor'a  bdl  to  subject  fncombered  proper^ 
lo  tbe  payment  of  his  Judgment  by  a  sale  and 
diatittiation  of  tbeprooeeos  among  Uenholden 
M9c»cdiDg  lo  their  respectlTe  pitoiitlea.  There 
ia  bat  a  dngle  cause  of  action,  and  that  Is  the 
equitable  execotion  of  a  Judgment  against  the 
property  of  tbe  judgment  debtor.  llilscanBe 
of  nctlonis  notdiTlslble.  Sachof  thedefend- 
anta  may  bare  a  separate  defettse  to  tbe  action, 
bat  we  nave  heM  many  ttmes  that  separate  de- 
fenses do  not  create  separate  controTctsies 
vtthin  the  meaning  of  the  removal  Act. 
/  amiuOU  and  IfaAviJU  Baihvad  Oo.  t.  IcU, 
.o«fiMa*  T.  itvroAam,  Pirit  t.  Teeai.  BtoHn 
w.Jfm  Tort,  rattfa.«8,W,881,888]  and  StMM 
T.  Jadirsn*  Tp'is'].  The  Jodgment  sought 
acnlnat  tbe  FldeU^  Company  la  Inc" —  *' 
t£a  main  porpoee  of  tbe  rait;  and 
tbat  this  ineuait  relates  alone  to  this  Com- 
pany does  not  separaie  this  part  of  the  coo- 
Uuseisj  from  tbe  rest  of  the  sctlon.  What 
BnafftigtoD  wants  Is  not  partial  relief  settling 
Us  lights  in  tbe  proporty  as  against  the  IldelT 
^  OcmpanT  alone,  but  a  oompTele  decree  which 
wfDgiTe  bun  asale  of  the  entire  pronerty  free 
e(  airEncanibTaaoes,  and  a  divlsloo  <a  the  pro- 
U7  0.  & 


An  action  of  tortsnlnst  aei 

_  wrongful  lelsaraicifthe  property  of  the  plslnHgls 
not  romovaMe,  allAouvh  sepaiate  answen  are  Bled, 
If  a  neoeoaiT  defeodant  and  Uie  plalntlS  ara  olt- 
iieci  of  the  same  State. 

[No.  ooes] 

Bubmiltad  Mar.  1,  ISSe.  Beaded  Mar.  JS,  183$. 


The  case  Is  suted  by  the  court. 

MmT$.  J.  M.  Fkwr  and  0.  W.  Bunn,  for 
plaintiffs  in  error. 

Matrt.  M.  P.  Wing  and  J.  SiMtg  A»kb»i, 
for  defendant  in  em». 

ifr.  OM^  JusMw  Walt*  deUvered  the  o^ 
ion  of  the  court: 

This  is  a  writ  of  error  hrooriit  under  the 
Act  of  Mansh  8, 1876, 18  Stat,  at  L.  470,  chap. 
187,  lo  lererse  an  order  of  the  drcult  oourt  re- 
manding a  suit  which  had  been  removed  from 
a  state  court.  Tbe  suit  was  brought  by  An- 
derson, the  defendant  in  error,  a  dtizeo  of 
Wiscondn,  against  John  Sloans,  William  D. 
Sloans,  Henry  F.  Sloane,  Thomas  0.  Sloane. 
Waller  W.  Law,  Alexander  Wri^t  and  Charlea 
L.  Watson,  partnefs,  under  the  name  of  W.  (fc 
J.  Sloane,  all  dtizens  of  New  Tork;  John  T. 
Farwell,  Charles  B.  Farwell,  WllUam  D.  Far^ 
well,  and  John  L.  Harmon,  partners  under  the 
name  of  J.  V.  Farwell  A  Co.,  dtizens  of  Dll- 
nols;  Curtis  H.  Remy,  sn  attorney  at  law,  and 
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a  ddzen  of  UliiK^;  and  Anfm  Camenm, 
Joieph  W.  Losey  and  Charles  W.  Bmm,  part- 
nen  doing  a  general  law  bosineas  under  the 
name  of  Cwneron,  Loa^  A  Bimn,  citizens  of 
Wisconsin. 

The  complaint  states  that  in  September, 
1881,  Anderson  was  a  merchant  in  good  credit, 
doing  bnsineBs  at  La  Crosse,  Wisconsin,  and 
worth  at  least  $16,000  orer  his  debts;  that  on 
the  28th  of  Septonber  he  was  indebted  to  W. 
&  J.  Sloane  in  the  sum  of  $8,878.28,  of  which 
only  1868.08  was  then  dne,  and  to  J.  V.  Far- 
wefi  &  Co.  in  the  som  of  $1,767.08,  of  which 
only  $439.27  was  due;  that  on  that  day  the  de- 
f  oidantB  Camenm,  Loeey  &  Bonn  and  Cartis 
H.  Remy,  by  the  order  and  direction  of  W.  & 
J.  Sloane,  caused  a  judgment  to  be  entered 
against  Urn  as  by  confession  in  the  Circuit 
Cxmrt  of  La  Crosse  County  for  his  entire  debt  to 
that  firm,  and  by  the  order  and  direction  of  J. 
v.  Farwell  &Co.  another  judgment  for  his  en- 
tire debt  to  that  firm;  and  that  each  of  these 
judgments  was  irregular  and  void,  the  court 
being  without  jurisdiction  in  Uie  premises. 
The  complaint  then  proceeds  as  follows: 

"That  oa  the  28th  day  of  September,  1881, 
the  said  defendants,  Cameron,  Loser  &  Bunn, 
by  order  and  direction  of  the  saui  Curtis  H. 
Remy,  and  by  order  and  directicm  of  the  said 
defendants,  W.  &  J.  Sloane  and  John  Y.  Far- 
well  &  Co.,  wrongfully  and  unlawfully  issued 
executions  out  of  said  circuit  court  on  said 
seyeral  judgments  for  the  full  amount  of  dam- 
ages and  costs  aforesaid  to  the  sheriff  of  La 
Crosse  County,  which  said  executions,  thousii 
regular  in  form  so  as  to  proi»'^  said  sheriff, 
were  unauthonzed  and  voioL 

"That  Mark  M.  Buttles,  the  then  sheriff  of 
La  Crosse  County,  on  the  add  28th  day  of  Sep- 
tember, 1881,  under  and  by  yirtae  of  the  said 
executions,  which  were  boUi  delivered  to  him 
at  the  same  time,  and  under  and  by  virtue  of 
the  ordersand  directions  of  the  said  defendants, 
Cameron,  Los^  A  Bunn,  and  of  the  d^oid- 
anta,  Curtis  H.  Remy  and  W.  &  J.  Sloane  and 
John  y.  Fturwell  &  Co.,  and  in  the  absence  of 
this  plaintiff  from  the  City  (rf  La  Crome,  he 
P27I71  haying  left  this  cttyat  the  eroress  request  of 
L*  "  J  the  said  defendant  Curtis  H.  K^ny,  who  was 
acting  in  behalf  of  said  def^danta,  W.  &  J. 
Sloane  and  John  Y.  Farwell  A  Co..  the  said 
sheriff,  without  the  plaintiff's  consent,  levied 
upon,  seized  and  took  possession  of  the  entire 
stock  of  goods,  fixtures  and  furniture  and  store 
of  this  plaintiff,  occupied  by  him  under  lease 
*  *  *  and  seized  and  took  the  keys  of  said 
store,  and  turned  out  and  caused  to  be  removed 
and  kept  out  ttcfm  said  store  the  derks  and 
customers  of  this  plaintiff,  and  shut  up  said 
store  and  stopped  rJl  trades  and  sales  therein  for 
and  during  the  space  and  time  of  twenty-five 
dajs,  to  his  damage  in  the  sum  of  $5,000,  the 
said  stock  of  goods  and  fixtures  and  furniture 
being  then  and  there  worth  the  sum  of  $80,000. 
Separate  answers  were  filed  by  Cameron, 
Losey  &  Bunn.  W.  &  J.  Sloane,  and  J.  V. 
Farwell  &  Co.  Each  of  these  answers  was 
substantially  a  copy  of  the  others  and  the  same 
defenses  were  set  up  in  all.  Among  other 
things  it  was  alleged  that  in  making  the  levies 
the  firms  of  W.  &  J.  Sloane  and  J.  V.  Farwell 
&  Co.  acted  separately,  each  on  its  own  ac- 
count, and  not  jointly:  "  and  that  there  was 
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consequently  a  misjoinder  of  parties  defend- 
ant" It  was,  therefore,  pleadcii  in  abatement 
of  the  action  that  there  was  a  "misjoinder  of 
parties  defendant,  inasmuch  as  the  defendants. 
W.  &  J.  Sloane,  and  the  defendants,  J.  V.  Far- 
well  &  Co..  are  not  jointly  concerned  in  this 
matter  or  jointly  liable  to  the  plaintiff  herein.* 
Each  of  the  mms,  however,  admitted  thai 
Cameron,  Losev  &  Bunn  acted  under  its  au- 
thority and  by  its  direction  in  what  they  did  on 
its  account. 

After  filing  these  answers,  W.  A  J.  Sloane 
and  J.  y.  FfuweU  &  Co.  united  in  a  petitioo 
for  the  removal  of  the  roit  to  the  Ciromt  Court 
of  the  United  States  upon  the  following  ground: 

"  That  there  exists  in  said  suit  a  controversy 
which  is  wholly  between  citizens  of  different 
States,  to  wit:  between  the  said  plaintiff,  a  cit- 
izen of  Wisconsin,  and  your  petitioners,  cit> 
izens  of  the  States  of  New  York  and  Dlin<^ 
aforesaid,  and  which  can  be  fully  determined 
as  between  them;  that  the  controvert  in  this 
action,  and  which  is  stated  in  the  pleaainCT  on 
file  therein,  is  a  separable  one  ana  can  be  fulhr 
tried  and  determined  between  the  said  plainfifl 
and  your  petitioners,  without  the  presence  of 
their  said  codefcndants  above  named,  or  any  or 
either  of  them." 

The  suit  was  docketed  in  the  Circuit  Court 
of  the  United  Stotes  on  the  fiist  of  June,  1885, 
and  that  court  remanded  it  to  the  state  court 
on  the  third  of  June.  To  reverse  the  order  to 
that  effect  this  writ  of  error  was  brought. 

We  aro  unable  to  distin^:uiBh  this  case  In 

Srindple  from  that  of  Pine  v.  Tcedt  [ante, 
31],  m  which  it  was  held,  on  full  constdcra- 
tion,  that  a  suit  for  malicious  prosccation, 
brought  by  a  citizen  of  Minnesota  against  citi- 
zens of  Minnesota  and  citizens  of  Illinois,  was 
not  removable  by  the  citizens  of  Illinois,  under 
the  second  clause  of  section  2  of  the  Act  of  18^. 
on  the  ground  that,  as  the  action  was  in  tort,  it 
was  severable  for  the  purposes  of  removal.  It 
is  true  in  that  case  the  complaint  alleged  that 
"The  said  defendants,  oonfederatiDg  together, 
and  with  a  malicious  and  unlawful  design  had 
and  entertained  by  them  and  each  of  them,  to 
injure,  oppress  and  harass  these  plaintiflTs,  and 
to  break  them  up  in  business,  wrongfully,  ma- 
liciously, unlawfully  and  without  any  reason 
or  provocation  or  probable  cause,"  brought  the 
acticm  against  the  plaintifb;  but  this  was  in  its 
legal  effect,  so  far  as  the  present  inquiry  is  con- 
cerned, nothing  more  than  an  aUc^tion  that 
the  defendants  acted  jointly  in  the  commission 
of  the  wrong  which  had  beien  done.  The  point 
decided  was  that  a  joint  action  in  tort  was  not 
severable  for  the  purposes  of  removal  any  more 
than  a  joint  action  on  contract  We  had  de- 
cided at  the  same  term,  in  LtmUnUe  S  JVas4- 
vilts  R,  R.  Oa.  v.  Ide  [ante,  68]  and  in  Pytrutm 
V.  Ingraham  [ante,  65],  that  suits  on  contracts 
were  not  separable  for  the  purposes  of  removal 
because  separatedefenseshadbeen  interposed  by 
the  several  defendants;  and  under  the  state  pno- 
tice,  judgments  in  joint  actions  might  be  given 
for  or  against  one  or  more  defendants.  Apply- 
ing this  principle  to  the  case  then  in  hand  we 
said,  p.  43, 1882]:  "There  is  here,  according  lo 
the  complaint,  but  a  single  cause  of  action,  and 
that  is  the  alleged  malicious  prosecution  of  the 
plaintiffs  by  allthe  defendants  acting  in  concerL 
The  cause  of  action  is  several  as  well  ss  joint, 
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KDd  the  plaintiits  might  have  sued  each  defend- 
ant separately,  or  all  Jointly.  It  was  for  plaint- 
ifb  to  elect  which  course  to  pursue.  They  did 
elect  to  proceed  a^rainst  all  jointly,  and  to  this 
the  defendants  are  not  permitted  to  object.  The 
fact  that  a  Judgment  in  the  action  may  be  ren- 
dered against  a  part  of  the  defendants  only  does 
HOC  diVlde  a  joint  action  in  tort  into  sepa- 
rate parts,  any  more  than  it  does  a  Joint  action 
OQ  contract^  In  the  present  case  there  is,  ac- 
cording to  the  complaint,  but  a  single  cause  of 
action,  and  that  is  the  wrongful  seizure  of  the 
piotiei'ty  of  the  plaintiff  bv  the  united  efforts  of 
all  the  d^endants  acting  in  common. 

The  claim  that  W.  &  J.  Sloane  and  J.  V. 
Fkrwdl  A  Co.  were  acting  each  for  themselves, 
tnd  not  in  common,  has  no  effect  on  the  ques- 
tkn  of  removal.  All  the  defendants  concede 
that  Cameron,  Losey  A  Bunn  were  acting  as 
wen  for  Sloane  as  for  Farwell;  and  if  Uiere 
were  in  fact  two  trespasses  instead  of  one,  they 
were  connected  with  both.  Whether  this,  there- 
fore, ht  considered  as  a  suit  for  the  Sloane  tres- 
ntss  c^  for  the  Farwell  trespass,  Cameron, 
I»pej  &  Bunn  are  necessary  parties  to  the  re- 
lief which  the  plaintiff  asks,  and  that  is  a  judg- 
ment for  damages  against  all  who  were  guilty 
of  the  wrong  of  which  he  complains.    They 


parties  to  both  the  alleged  trespasses,  and 
a  judgment  is  asked  against  them  as  well  as  the 
olbcrm.  Sloane  and  FaS^ell  cannot,  either  sepa- 
jmuAy  or  lointly,  remove  the  suit  as  it  has  been 
fac]?axi.  without  taking  them  along.  Thej  are 
citizens  of  the  same  State  with  the  plaintiff. 
Cooaoquently,  if  it  be  conceded  that  there  are 
two  aeporate  causes  of  action,  so  fnr  as  Sloane 
flod  Farwell  are  concerned,  the  suit  is  still  not 
lemoTable,  because  each  cause  of  action  in- 
cfodes  the  Wisconsin  defendants,  and  as  to 
tkefn  there  cannot  be  a  removal 

TJkg  order  remanding  the  9uxt  %$  afflrmed. 

Tyvi0  eopj.   Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  IT.  8. 

Gtted-UT  U.  &  281, 848L 


WILLIAM  A.  GLASGOW,  Exr.  of  Chablbs 

C.  Sfeabs,  Deceased,  AppL^ 

e. 

DAVID  H.  LIPSE,  In  His  Own  Bight  and 

as  BuTflfing  Executor  of  Mossa  Lipsb, 

Deceased,  btal. 

(See  8.  C  Beporter^  ed.  aS7-a86.) 

efdebi  in  ISSt  in  Virginia  in  etntfed' 
0rat4  eurreneff,  vahd. 

f^iyiDCot  made  In  confederate  currency  w  a  oo- 
itor  In  Vtrffinia  In  188&  of  a  debt  contracted 
tDl8aOi,euob  pajment  DavinjHr  been  made  and 
Id  good  faith,  difobargedthe  debt. 
[No.  28.] 

Arw^sdMrnrekS,  4.  1S86.    Decided  March  15, 

188$. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Virginia. 

Votm.'— OM|fHf0raC«  ne^ee:  wtUraei%  made  poyoMs 
m:  •■UfNrv;  tender;  di^narge  of  contracL  See 
"  T.  Smith,  7ft  U.  8.,  Dk.  19, 86S,  fio(«. 
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The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

ifesere,  Thomas  J.  Kirkpatrick  and 
Wm,  J.  Robertson,  for  appellant. 

MeMTi,  G.  W.  Hansbrou^h  and  John 
S.  Wise,  for  appellees: 

The  ex  parte  settlement  of  the  executorial  ac- 
counts is  not  a  bar  to  a  recovery. 

Butterfidd  v.  Smith,  101 U.  ^  670  (Bk.  25,  L 
ed.  868);  UtterbaekY.  Cooper,  28  Gratt  270. 

The  surviving  executor,  who  was  no  party  to 
the  settlement,  was  in  Indiana,  beyond  the  Ju- 
risdiction of  the  court  which  conHrmed  it.  He 
was  without  notice,  actual  or  constructive,  and 
had  no  day  in  court. 

UndeneoodY,  McVeigh,  23  Gratt  418;  Con- 
noUy  V.  Oonnoilv,  82  Gratt.  666;  Singleton  v. 
Singleton,  8  B.  Mon.  840;  Orap  ▼.  Stewart,  88 
Gratt  858. 

The  land  was  sold  for  specie  or  its  equiva- 
lent in  the  currency  of  the  United  States. 

mib  V.  Peyton,  22  Gratt.  561. 

The  executora  had  no  right  to  take  anything 
in  payment  but  such  money  or  its  equivalent. 

Prett  V.  Stoner,  22  Wall.  205  (89  U.  8.  bk.  22. 
L  ed.  771);  McBumey  v.  Oareon,  99  U.  8.  570 
(Bk.  25.  L.  ed.  881);  AUey  v.  Bogere,  19  Gratt 
866;  Purdie  v.  Jonea,  82  Gratt  884;  Ehoart  v. 
Saunden,  25  Gratt  207:  Toih  v.  Eoberteon,  27 
Gratt  277;  IHleon  v.  Bushong,  29  Gratt  287 ; 
Pattereon  v.  Bondurant,  80  Gratt  95.  See  also 
Pinekard  v.  Woods,  8  Gratt  145;  Fieher  v.  Baa- 
eett,  9  Leigh,  119;  Cocke  v.  Minor,  and  Jonee  v. 
Clarke,  25  Gratt  258, 662. 

Mr,  Jvittee  Field  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  from  the  Circuit 
Court  of  the  United  States  for  the  Western 
District  of  Virginia.  The  facta  out  of  which 
it  arises  are  briefly  as  follows:  in  December, 
1859,  Moses  Lipse,  of  Botetourt  County,  Vir- 
ginia, died  possessed  of  considerable  property, 
real  and  personal,  in  that  counts,  and  leaving 
twelve  children  surviving  him.  His  will,  made 
a  few  days  before  his  death,  after  providing  for 
the  payment  of  his  debts,  directed  thnt  all  his 
property  should  be  sold  bv  his  executors,  and 
the  proceeds  be  equally  divided  between  his 
children  and  their  representatives,  certain  sums 
advanced  to  them  to  be  deducted  from  their  re- 
spective portions.  He  appointed  bis  sons  Sam- 
uel and  David  executors.  The  will  was  proved 
and  admitted  to  record  by  the  county  court  of 
the  county  at  its  May  Term  of  18C0.  and  in 
June  following  the  executora  quali6cd  niid  gave 
a  bond  with  sureties  in  the  sum  of  $80,000'. 

In  August  of  that  year  the  executors  sold  the 
personal  property,  and  on  the  10th  of  Septem- 
ber following  the  real  property.  The  sale  of 
the  latter  was  made  to  Charles  C.  Spoon,  a  cit- 
izen of  Virginia,  and  the  contract  of  sale  was 
signed  by  the  parties.  The  property  was  su]> 
p«9ed  at  the  time  to  consist  of  871  acres,  but 
the  quantity  was  to  be  definitely  ascertained  by 
an  actual  survey.  The  consideration  agreed 
upon  was  $88  an  acre,  of  which  one  third  was  to 
be  paid  on  the  third  of  October,  and  the  balance 
in  two  equal  annual  installments  on  the  third  of 
October,  1861,  and  on  the  third  of  October, 
1862.  For  these  deferred  payments  Speara  was 
to  give  his  bonds,  and  the  executora  agreed  to 
pliu»  him  in  poesession  of  the  property  by  the 
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\^  impeadkod,  and  bow  far  any  remedj  is  af • 

reeled  by  allied  lachesw  At  present  these  quea- 

tioDS  require  DO  answer. 

Tkedierdeofiheann^  heUmmuMt  be  remned 

mmdtheeoMM  remanded^  wM  dirttUomM  to  du- 

miMtJkewuU;  and  Uiaw^rdertd. 

True  eopr-    Teat:  _  ^  „ 

James  H.  McKennej.  derk.  Sup.  Ooort,  U.  & 


INHABITANTS  OF  TOWNSHIP  OF  NEW  '• 
PROVIDENCE.  IN  THE  COUNTY  OF 
UNION  AND  STATE  OF  NEW  JERSEY, 

ft. 
ABRAHAM  HALSEY. 
(See  &  C  Beporterii  ed.  SV-MDl) 


MmUtipal 
eonMrmetion,  of 
mojf  rt^  ftpon 
bomdMtobe 


fide 
cf  €ommit9ionen  <u  to 


L  The  Ctrcnit  Oourt  of  tiie  Unttod  States  has  no 
jiiiisdictioo  of  ai  action  brooabt  bj  a  citiien  of 
Otlifomla  against  a  municipality  of  New  Jeraey 
u  Doo  bonds  assixned  to  the  plaintiff  by  dtiieos  of 
New  Jersey  for  the  purpuseof  collection  only. 

t.  The  Cfrcnit  Oourt  of  the  United  States  has  ju- 
risdiction of  an  aotloo  brooirfat  by  a  citiaen  of  Cali- 
fornia against  a  munioipality  of  Kew  Jersey  upoo 
boods  purchased  by^eplatntiff  foraTaluable  oon- 
from  clttaeDB  otf  New  Jener.  although 
he  is  fp«T*JW^  to  rely  on  the  title  of  bis  Toodors 
to  avoid  matters  pleaded  in  bar  of  the  action. 

S.  This  court  follows  the  Oourt  of  ErrofS  of  New 
Jersey,  in  holding  that  purchasers  of  the  bonds  In 
quemon  had  the  right  to  rely  on  the  decision  of  the 
oommisBlonets  as  conclusive  as  to  the  smoiint  that 
eould  be  issued  under  the  statute. 

4.  An  offer  by  the  defendant  in  error  that  tiie 
ease  mi|^  be  leieieed  in  part,  for  the  purpoee 
of  saving  costs,  made  out  of  courts  caimot  oe  ooo- 
■idered  by  the  court.  Such  an  offer  riiould  be 
made  in  open  oourt,  upon  dnenotSoeto  the  other 


[No.  14a] 
Argved  March  S,  1886. 
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r(  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Jersey. 
The  case  is  stated  bj  the  court. 
Mr,  Tkoasms  H.  IfeCarter,  for  pi^s^Hifff 
Id  error. 

Mr,  Henix  C  Pttne^,  for  defendant  in 
error. 

Mr.  Ckitf  Jv^i43eWmHm  deHvered  the  opin- 
ion of  tlie  court: 

This  suit  was  brought  by  Aursham  Halscy, 
a  citizen  of  California,  to  rer^ver  the  amount 
due  on  twenty-six  bonds,  amounting  in  the  ag- 
gr^ate,  without  interest,  to  $8.90^  given  by 
the  Inhabitants  of  the  Township  of  New  Provi- 
dence, New  Jersey,  for  stock  in  the  Passaic 
VaUey  and  PetMiOL  Railroad  Company.  It  is 
conceded  that  Halsey  holds  in  his  own  right 
hut  nine  of  the  bonds,  on  which  there  is  due, 
without  interest,  $900.  The  rest  belong  to  dti- 
zcnsof  New  Jersey,  who  assigned  them  to  him 
for  collection  only.  Of  the  mne  whidi  beholds 
in  his  own  right,  seven  belonged  at  one  time 
to  his  father,  a  citizen  of  New  Jersey,  who  was 

Non.— SkOs  on  nmnieipal  bonds;  Smi$dktUm  of 
armU  court:  Att  of  JS75,  See  Funnington  v. Pills- 
bury,  anUy  114,  note. 

Somsreatoppel.  See  Meroer  Oo.  v.  Hackett«  SS  U. 
B..  bk.  17.  SliTnote. 
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a  pardiasaer  before  maturity  for  value  without 
noticcL  Three  of  these  seven  came  to  him  on  the 
distribution  of  h»  father^s  estate,  and  the  other 
four  be  booriit  from  his  brothers  and  ststers, 
dtizena  of  New  Jersey,  who  got  them  In  the 
same  way.  The  remainmg  two  ne  bought  from 
a  tnothcr,  who  had  bought  &om  another  tuoth- 
or,  who-waa  a  bona  fide  holder  for  value,  and 
both  these  brothers  were  dtizens  of  New  Jersey. 
The  evidence  does  not  show  how  much  he  paid 
for  what  he  boo^t,  but  it  does  uppear  tbnt  he 
paid  somethmg. 

The  hoods  were  issued  under  the  same  stat- 
ute which  %ras  before  Uus  court  for  considers- 
tioB  in  Bemardi  IbwtMp  t.  SUbdins,  100  U. 
&  841  [Bk.  87.  L.  ed.  H^,  and  n  found  ful^ 
stated  on  pages  $4S-S44  [957]  of  that  case. 

On  the  tri^  several  questions  arose,  but  the 
following  are  all  that  have  been  brought  to  the 
attention  of  this  court  by  the  argtmicnt  for  the 
I^aintifls  in  error  : 

1.  Whether  a  recovery  can  be  had  in  this  ac- 
tion for  the  bonds  adimlly  owned  by  dtizens 
of  New  Jersey  and  held  by  Halsey  only  to  col- 
lect for  thdr  accoonL 

2.  Whether  Halsey  can  recover  on  the  nine 
bonds  he  hcdds  in  his  own  right,  inasmuch  aa 
he  got  them  by  assifnnKmt  from  dtizens  of 
New  Jersey  who  coula  not  sue  in  the  coorta  of 
the  Cnited*  States,  and  he  is  oompeUed  to  r^ 
on  the  title  of  his  assignors  to  avoid  the  mat- 
ters pleaded  in  bar  to  the  action. 

3.  Wh^hertheisBoeof  the  bonds  under  the 
statute  by  the  commissioners  appointed  for  thatt 
purpose  estops  the  Township  from  setting  up 
as  a  defense  against  a  bona  jue  holder  that  the 
original  issue  was  in  excess  of  the  amount  au- 


The  circuit  court  ruled  against  the  Township 
on  all  these  questions,  and  gave  Judgm^it  up- 
on a  verdict  of  the  Jury  for  the  full  amount 
dahned,  being  $15,981.8a  To  reverse  that 
Judgment,  this  writ  of  error  was  brought 

It  is  conceded  that  the  ruling  on  the  first  of 
the  questions  was  wrong,  and  that  the  judg- 
ment is  erroneous  to  the  extent  of  the  bonos  not 
hdd  by  Halsey  in  his  own  right  That  was  de- 
cided m  BemardM  Tnen»kip  ▼.  Stdbins,  whore 
referred  to. 

The  second  question  is  disposed  of  by  the 
case  of  AdcUy  School  Dutriet  v.  Baa.  118  U.  S. 
185  [Bk.  28,  L.  ed.  954],  where  it  was  decided 
that  a  munidpal  bond  in  the  ordinary  form  was 
"a  promissory  note  negotiable  br  the  law 
merchant,"  within  the  meaning  of  that  term  in 
the  Act  of  March  8, 1875, 18  Stat,  at  L.  470, 
chap.  187,  sec.  1,  which  allows  a  suit  on  in- 
struments  of  that  dass  to  be  brought  in  the 
courts  of  the  United  States  by  an  assignee,  not- 
withstanding a  suit  could  not  have  beien  prose- 
cuted in  su<£  court  if  no  assignment  had  been 
made.  These  bonds  are  of  that  character.  Such 
beingtfae  case,  it  is  a  matter  of  no  importance 
that  Halsey  makes  title  to  the  bonds  be  owns 
through  assignments  by  dtizens  of  New  Jersey. 

The  Court  of  Errors  of  New  Jersey  has  re- 
cently decided  in  CoiUmY.  New  Promdenee,  18 
Vroom,  401  [1  Cent.  Rep.  444],  foUowing  the 
rule  laid  down  in  Mutual  Ben^  lAfe  In*.  Cb. 
V.  Eluabeth,  18  Vroom,  286,  that  pordiaaersoif 
bonds  of  the  issue  of  those  now  in  suit  had  the 
rig^t  to  rdy  on  the  decision  of  the  commis- 
sioners as  condusive  in  respect  to  the  amoonft 
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bt]  tbftt  could  be  put  out  under  the  statute.  The 
r  language  of  the  court  is: "  When  they  (the  com- 
miaaioDeTs)  issued  bonds  they  ayerred  that  the 
le  was  within  the  limit.  CoDStniing  the  Act 
the  rule  laid  down  in  the  case  cited  (Im. 
L  w.  EUtabeth),  the  legislative  intent  that  their 
decMon  on  this  subject  should  be  final,  ap- 
pearB.  The  holder  ox  the  bonds  had  the  right 
to  re^j  thereon.  For  this  reason  I  feel  con- 
strained to  hold  that  bonds  issued  beyond  the 
limit  would  be  enforceable.'*  To  this  we  agree, 
and  it  it  condusiye  as  to  the  correctness  of  Uie 
filling  of  the  court  below  upon  the  third  ques- 
tion presented. 

It  follows  that  the  judgment  of  the  court  be- 
low must  be  reyersea.  A  quesUon  was,  how- 
ewer,  raised  at  the  argument  as  to  costs.  An- 
D^ced  to  the  brief  of  counsel  for  the  defendant 
in  error  is  a  copy  of  whatpurports  to  be  an 
I  offer  to  the  Township  by  Halsey,  after  the  de- 

cision of  this  court  in  Bemardi  Tmonship  y. 
SUbbin*^  and  before  the  record  in  this  case  was 
i         printed,  to  allow  the  judgment  to  be  reyersed 
at  once,  so  far  as  the  bonds  not  owned  by  him 
were  concerned, "  with  permission  to  the  de- 
fendant in  error  to  discontinue  as  to  those  bonds, 
and    to  strike  from  the  record  the  counts 
founded  thereon;"  and  that  as  to  the  other 
bonds  it  be  affirmed,  "  and  that  the  court  may 
make  such  order  as  to  the  costs  incurred  in 
(hi5  court  as  it  shall  deem  Just;"  "  or  that  the 
court  be  requested  at  once  to  pronoimce  judg- 
ment on  the  bssis  of  the  plaintlfl  being  entitled 
to  recoyer  only  upon  the  bonds"  owned  by 
Ilim,    "and  that  as  to  all  the  other  bonds 
mentioned  in  the  record  the  plaintiff  was  not 
entitled  to  recoyer,"  under  the  decision  in  B&r- 
nardt  Township  y.  titebbim.    We  are  asked 
now,  on  account  of  this  offer,  to  adjudge  that 
the  plaintiff  in  error  pay  the  costs  whicm  haye 
been  incurred  in  printing  the  record,  including 
the  clerk's  fee  for  supenising.    The  offer,  al- 
tbongb  printed  in  the  brief,  was  not  proyed  at 
the  bearing,  but  if  it  had  been  we  could  not 
have  giyen  it  the  effect  now  asked.    Offers  of 
this  kind  made  out  of  court  cannot  be  con- 
sidered by  us.    The  offer  should  haye  been 
made  in  open  court  and  the  court  asked  to  act 
thereon  arter  the  Township  had  been  notified 
in  doe  form  to  show  cause  against  it.    The 
case  of  Bemardt  Tawm/iip  y.   8Ubbin$  was 
decided  at  the  October  Term,  1888,  and  the  offer 
is  snki  to  haye  been  made  January  24,  1884. 
_^    There  was  abundance  of  time  after  the  deds- 
^^^    Ion  in  that  case  had  become  known  for  coimsel 
to  haye  applied  fpr  an  order  in  the  premises 
befofe  the  end  of  that  term,  and  before  the  rec- 
ord was  printed.    This  was  not  done. 

7%0  judipnsnt  i$  rewrsed,  and  the  cause  re- 
wtandedforfuriKerproceedifkge  not  ineomieUnt 
witk  ■ 


t^oeeopj.   Tert: 


H.  MoKfloney,  Clerk,  Sup.  Oourt,n.  8. 
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in  Err,, 

V, 

JOHN  8.  McANDREWS  and  JOHN  S. 

BRISTOL. 

(See  S.  C.  Reporter^  ed.  SS^-SSS.) 

Montana  Code—hill  of  exceptions — appeal^sales 
'^dclitery  of  possession, 

L  An  exception  to  a  rulioff  of  the  trial  court  bua- 
tainiog  a  motion  for  a  nonsuit  is  within  section  270 
of  the  Montana  Code. 

2.  The  bill  of  exceptions  in  this  case  is  not  limited 
to  the  exception  taken  to  the  entry  of  the  final 
Judgment,  but  embraces  matters  accruinfr  pre- 
viously and  the  testimony  and  the  agrvied  statement 
of  facts  on  which  the  motion  for  a  nonsuit  wus 
bosed. 

8.  Section  406,  Montana  Statutes,  limiting  the  time 
within  which  appeals  may  be  taken  upon  the 
ffround  that  the  decision  or  verdict  is  not  supported 
by  the  evidence,  does  not  apply  to  a  decision  grunt- 
ing  a  motion  for  a  nonsuit. 

4.  Upon  the  facts  recited  in  the  bill  of  exceptioTia 
in  this  case,  the  delivery  of  possession  under  the 
bill  of  sale  is  held  to  have  been  immediate,  within 
the  meaning  of  section  15  of  the  Statute  of  Mon- 
tana relatixig  to  conveyances  and  contracts. 

[No.  147.] 
Aripied  Mar.  8, 1886,     Derided  Mar,  f  f ,  1886, 

F  ERROR  to  the  Su>/cme  Court  of  the  Ter- 
ritory of  Montana. 

Statement  of  the  case  hj  Mr,  Justice  Mat* 
thews: 

The  plaintiffs  in  error,  who  were  plaintiiCs 
below,  Drought  an  action  of  replevin  in  the  Dis- 
trict Court  for  the  Third  Judicial  District  iu 
the  Territory  of  Montana,  for  the  recovery  of 
personal  property  which  had  been  taken  under 
a  writ  of  attachment  by  the  defendant  McAn- 
drews.  as  sheriff,  at  the  instance  of  the  other 
defendant,  Bristol,  a  creditor  of  one  Ini^rsoU, 
whose  goods  he  claimed  them  to  have  ueeo  at 
the  time  of  the  levy.  The  plaintiUs  claimed 
title  by  virtue  of  a  bUl  of  sale  from  IngcrsoU, 
made  before  the  seizure  under  the  attachment. 

The  transcript  of  the  record  shows  that  tlie 
cause  pame  on  for  trial  on  March  22,  1880,  be- 
fore a  jury.  The  plaintiffs  put  in  evidence  a 
bill  of  sale,  dated  Helena,  March  29,  1879.  con- 
veying to  them  the  goods  in  controversy,  con- 
sisting of  a  stock  of  merchandise,  other  person- 
al property,  and  choses  in  action,  in  the  store 
of  Ingersoll  in  the  Town  of  Vestcl,  Deer  Lodge 
County,  with  authority  to  sell  and  dispose  of 
the  same,  and  appl^  the  proceeds  pro  rata  to 
the  payment  of  the  mdcbtcdness  due  from  In- 
gersoll to  the  plaintiffs  respectively.  The  rec- 
ord then  contains  certain  stipulations  between 
the  parties  in  respect  to  the  conduct  of  tlie 
cause,  and  a  recital  of  the  testimony  adducca 
by  the  plaintiffs.  It  then  proceeds  as  follows- 
"The  whole  evidence  on  the  part  of  the  plaint- 
iffs showed  that  the  bill  of  sale  referred  to  was 
executed  by  Ingersoll  and  delivered  to  plaintiff 
in  the  ofllce  of  Sanders  &  CuUen,  in  Helena 
City,  in  Lewis  and  Clark  County,  M.  T.,  about 
9  0  clock  p.  M.  on  the  29th  day  of  March,  A. 
D.  1879;  tliat  the  coods,  etc.,  were  in  posses- 
sion of  Stevenson,  his  clerk,  at  Vestcl,  in  the 
county  of  Deer  Lodcc,  about  twenty-three  miles 
distant;  that  after  tue  writing  mentioned  w.ia 
delivered  to  plaintiffs,  as  aforesaid,  it  was  ex- 
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iiresslv  agreed  that  plalnUfite  should  go  out  to 
Vestei  and  get  possession  of  said  property,  and 
that  said  Stevenson  should  turn  saia  property 
over  to  them;  that  said  plaintiffs  went  at  once 
and  sent  an  agent  with  said  'bill  of  sale'  to  Yes- 
tcl;  and  the  evidence  was  sufficient  to  go  to  the 
jury,  and  tended  to  show  that  he  took  poss(^ 
sion  of  said  proper^  about  4  o'clock  on  the 
morning  of  the  80th  of  March,  being  the  fol- 
lowing mominff  after  the  execution  and  deliv- 
ery oisaid  writing:  that  he  took  with  him  said 
writing,  exhibited  it  to  said  Stevenson,  then  in 
possession  as  clerk  of  said  Ingersoll,  and  that 
he  made  no  objection,  but  delivered  him  (said 
agent)  the  property  aforesaid,  being  the  prop- 
erty in  controversy,  and  that  the  said  Steven- 
son, the  said  clerk  of  Ingersoll,  after  said  agent 
of  pliUntifls  so  had  possession,  remained  with 
ana  assisted  said  agent  until  the  levy  of  the  at- 
tadiment  by  the  sheriff  on  the  81st  of  said 
March;  that  the  plaintiffs  and  defendant  Bris- 
tol during  this  ume  were  creditors  of  the  ttid 
Ingersoll,  for  the  purposes  of  this  trial,  was 
mutually  agreed  and  conceded  as  a  fact  on  the 
trial,  and  so  entered  accordingly  as  an  admis- 
sion." 

It  is  thereupon  stated  that  the  plahitiffs  then 
rested  their  case  and  the  defendants  made  a  mo- 
tion for  a  nonsuit,  upon  the  ground,  among 
oUiers,  that  there  was  "no  sufficient  case  made 
out  so  as  to  authorize  the  submission  of  the 
same  to  the  jury,"  and  more  particularly  that 

"The  evidence  shows  that  there  was  no  im- 
mediate change  of  possession  accompanying  the 
'biU  of  sale,'  or  assignment  of  said  property; 
and  that  in  the  meantime,  between  the  execu- 
tion thereof  and  the  taking  of  such  possession, 
if  any  was  taken,  defendant  Bristol  was  a  cred- 
itor of  said  IngersoU,  and  his  attachment  duly 
levied  on  the  81st  day  of  March,  A.  D.  1879." 

The  record  then  proceeds  as  follows: 

"  Which  said  motion  was,  after  argument, 
duly  submitted  to  the  court,  who  thereupon 
granted  the  said  motion  and  directed  judgment 
to  be  entered  in  favor  of  the  defendants  and 
against  the  plaintiffs.  To  which  ruling  of  the 
court  the  pliuntifCs  then  and  there  duly  excepted; 
and  thereupon  judgment  was  entered  in  the  case 
as  follows,  to  wit: 

"  Judgment  cf  nontmt. 
(Name  of  court.     Title  of  cause.) 

'*  This  action  came  r^larly  on  for  trial. 
The  said  parties  appeared  by  their  respective 
counsel.  A  jury  of  twelve  persons  was  duly 
impaneled  and  sworn  to  try  said  action.  Wit- 
nesses on  the  part  of  plainUffs  were  duly  sworn 
and  examinea.  After  the  said  plaintiffs  had 
closed  their  case  said  cause  was  heard  upon  de- 
fendants' motion  for  a  nonsuit  and  du^  sub- 
mitted to  the  court  for  consideration  anddecis- 
ion,  and  after  consideration  thereon  the  court 
sustains  said  motion  and ordersiudgment for 
the  defendants  accordingly.  Wherefore,  by 
virtue  of  the  law  and  by  reason  of  the  premises 
Aforesaid,  it  is  ordered,  adjudged  and  decreed 
that  the  said  defendants  do  have  and  recover 
of  and  from  said  plaintiffs  all  the  property  in 
the  complaint,  affloavit  and  pleadings  in  this 
action  described,  or,  in  case  possession  of  said 
property  cannot  be  had,  the  value  thereot  in 
accordimce  with  a  certain  stipulation  filed  here- 
in April  11,  1879,  and  introauced  in  evidence 


herein,  and  that  they  recover  their  costs  in  thli 
cause  expended,  taxed  at  the  sum  of  $68.50. 

"Judgment  entered  March  22,  A.  D.  1880. 

"To  the  entry  of  which  said  ludgment  the 
plaintiffs  then  and  there  excepted,  and  ask  the 
court  to  sign  this  bill  of  exceptions,  and  that 
the  same  oe  made  part  of  Uie  record,  which  b 
done  accordingly  this  22d  day  of  March,  A.  D. 
1880. 

"(Signed)  D.  8.  Wade,  Judge." 

From  tnis  judgment  there  was  an  appeal  bf 
the  plaintiffs,  to  the  Supreme  C^urt  of  the  Te^ 
ritory,  where  it  was  affirmed.  To  reverse  the 
judgment  of  that  court  this  writ  of  error  is  pros- 
ecuted. 

Jifr.  M,  F,  Morris,  for  plaintiffs  in  error. 

Mes9r$,  Joseph  K«  Toole  and  Edwin  W, 
Toole,  for  defendants  in  error. 

Mr.  Justice  Matthews  delivered  the  ophi-     [t 
ion  of  the  court: 

The  Supreme  Court  of  Montana,  in  afflrmine 
the  ludgment  of  the  district  court,  proceeded 
on  the  ground  that  the  errors  assigned  could 
not  be  considered  for  want  of  a  sufficient  bill  of 
exceptions.  It  was  held  by  that  court  that,  in 
the  nature  of  the  case,  an  exception,  within  the , 
meaning  of  section  279  of  the  Montana  Code  of  r£ 
Civil  Procedure,  could  not  be  taken  to  the  rul-  ^ 
ing  of  the  court  sustaining  the  motion  for  a 
nonsuit  and  directing  juc&ment  to  be  entered 
in  favor  of  the  def en&nts,  because  that  section 
of  the  Code  defines  an  exception  as  bein^  "  an 
objection  taken  at  the  trial  to  a  decision  upon  a 
matter  of  law  at  any  time  from  the  calling  oi 
the  action  for  trial  to  the  rendering  of  the  ver- 
dict or  decision;"  whereas,  the  exception  here 
reUed  upon  "could  not  have  been  taken  until 
after  the  rendition  of  the  decision  of  the  court" 
But  no  exception  to  a  ruling  of  the  court  can 
be  taken  until  after  it  is  maide;  and  it  is  plain, 
Uieief  ore,  that  what  is  meant  by  the  section  of 
the  Code  referred  to  is,  that  the  exception  must 
be  to  some  decision  or  ruling  of  the  court,  oc- 
cuiring  before  final  judgment  is  rendered,  and 
not  that  the  exception  must  be  taken  before  the 
the  decision  excepted  to  has  been  made.  But 
in  this  case,  the  granting  of  the  motion  for  a 
nonsuit,  which  is  the  ruling  or  decision  excepted 
to,  did  take  place  before  the  final  judgment 
was  in  fact  niade  and  entered. 

It  was  also  held  by  the  Supreme  Court  of 
Montana  Territory  that  the  bill  of  exceptions  in 
the  record  is  limited  to  the  exception  taken  to 
the  entry  of  the  final  judgment,  and  does  not 
embrace  any  of  the  matters  stated  in  the  record 
as  occurring  previously,  nor  include  the  UOd- 
mony  nor  agreed  statement  of  facts  on  wbidi 
the  motion  for  a  nonsuit  was  based.  But  an  in- 
spection of  the  record  shows  this  to  be  a  mis- 
take. The  whole  transcript  from  the  bqnn- 
ning  professes  to  be  a  bill  of  exceptions,  and  b 
so  styled  in  the  caption,  and  thevierification  by 
the  signat\u*e  of  the  judge  cannot  be  restrained 
to  the  last  sentence  of  the  connected  history  dT 
the  case  which  precedes.  Taken  tc^ther,  as 
it  plainly  should  be,  the  ground  of  the  excep- 
tion is  distinctiy  stated,  and  everything  neces- 
sary to  entitie  it  to  consideration  satisuctorilT 
appeius.  The  office  of  a  bill  of  exceptkms  u 
evidentiy  the  same  under  the  Montana  Code  as 
at  common  law,  and  whatever  brings  upon  the 
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record,  properly  verified  b;  tlie  »tteet(ttfon  ol 
tbe  todge,  Uie  matters  of  fut  occurriog  at  the 
trial,  on  which  the  p(^t  of  law  ailaes,  wbich 
«it«n  faito  the  rnUng  and  decIaloD  of  the  court 
■zoepted  to,  anawera  Boffldenllj  the  description 
of  »  proper  bill  of  ezcepUona. 

It  la  further  objected  here,  boweTer,  in  argu- 
■oent.  that  the  exception  In  the  present  case 
■n>Bt  be  dlaregHrdea,  because  the  appeal  from 
die  district  court  lo  the  supreme  court  was  not 
teken  in  itme  under  the  proTiBlons  of  section 
406.  Montana  Butute*.  1879,  wbich  Is  as  fol- 
lows: "An  eicepdoD  to  the  dedsion  or  verdict, 
OB  tbc  ground  tnat  it  is  not  supported  br  tbe 
evidence  cannot  be  reviewed  on  an  appealfrom 
Ae  Jodgroent  unless  tbe  appeal  is  taken  within 
slxtw  daTS  after  the  rendition  of  Ibe  judgment. " 
In  Um  present  case,  tbe  jadgment  was  rendered 
Hareh  22,  andtbe  appeal  taken  on  Jiilvl8.1B80, 
more  than  nxtj  days  after  the  rendition  of  tbe 
judgment  But  tbe  exception  taken  and  to  be 
considered  Is  not  within  the  description  of  the 


intl 


f  the  s 


Here  there  v 


.  _„_  .  .  _  .  ...  8  becanse  not  supported  by 
tbe  evidence.  The  Tulinr  excepted  to  was,  that 
npoD  the  evidence  subrnitted  D7  the  plaintiifs 
it  was  nutter  of  law  that  they  could  not  re- 
cover. The  verdict  or  dedrion  referred  to  in 
ibe  mibort  quoted  section  of  the  statute  relates 
excluahrelj  to  findings  alleged  to  be  erroneous 
tor  want  of  snflldent  support  in  tbe  evidence. 
Here  the  matter  of  the  exception  is  purely  mat- 
ter of  law. 

Bat  on  tbe  motion  for  a  nonsuit  the  court 
waa  alK>  in  error.  It  should  not  have  bem 
gtmnted.  The  ground  on  which  the  district 
coort  proceeded  was  that  the  sale  of  the  stock 
of  cooda  bv  IngersoU  to  tbe  plaintiffs  was  void 
under  section  IB  of  a  Statute  of  Montana  re- 
lating to  conveyances  and  contracts  (Laws  of 
"     ,  1878,  p.  8M),  wbich  is  as  follows: 


and  every  assigriment  of  goods  and  chattels, 

leaa  tbe  same  be  accompuiled  by  the  inunedi- 
ala  ddlvery  and  be  followed  by  an  actual  and 
eODtinDed  change  of  possession  of  the  thing 
•old  and  asaigned,  sbau  be  conclusive  evidence 
of  &andasa^^Bst  the  creditors  of  tbe  vendor.or 
tba  penon  making  such  assignments,  or  sutae- 
tpteat  pmdwsers  tai  good  faith. " 

Upon  tbe  facU  recited  in  tbe  bill  of  excep- 
tfcna,  that  the  bill  of  sale  was  executed  and  de- 
Brcred  at  Helena  on  Saturday  night,  March  20, 
Unv,  St  9  o'dodc;  that  the  stock  of  goods  was 
at  Vertel.  twenty-three  tnlles  distant;  that  the 
piatff"*'  %oA  possession  of  them  the  next 
mondng,  Sunday  at  4  O'clock,  and  remained 
la  poMoiioD  until  tbe  goods  were  aelzed  under 
Ibe  levy  of  the  attachment  made  by  the  defend- 
asta  Ibe  next  morning:  It  appears  that  there 
w!M  not  a  single  horn  in  whtcb  business  could 
be,  or  waa  os^Uy,  transacted  that  Intervened 
bat  ■eat  the  execution  and  delivery  of  the  Mil 
e<  sale  and  Oie  ixanafer  of  tbe  possession  of  tbe 
trapoty.  This  waa  certainly  an  Immediate  de- 
Itrerj  of  poaaeMkm  under  tbe  statute,  and  that 
poMMion  continiied  notO  interrupted  by  the 
admc  by  tbe  defendants.  Upon  the  facts  In 
evldcoee,  the  title  of  the  plainlifls  to  the  goods 
la  coatiotaisy  was  suffldently  established  In 
117  C.H. 


law,  and  If  nothing  else  appeared  h  would  have 
been  tbe  duty  of  the  court  K)  to  have  Instructed 
thetory. 

3^  judgment  ef  the  Buprmu  Oburt  cf  Men- 
tana  Territory  m,  theraore,  rmetud  and  (A« 
eavMitremarided,  uitA  tnttrvctioTiMlo  taie fur- 
ther proetedi'Hgf  therein  in  eoT\firrmi^  with  lav. 

trM  oopT.   Test: 

Jsnea  H.  HaEennT.  CItrk,  Sop.  Ct.  D.  8L 


GEOROB  0.  RABD,  Junior,  Aj/pU, 
MARTHA  A.  WALKER 
(See  8.  a  Banorter'sed.  S40-MIL) 


L  In  a  snlt  tor  aadsnt 
■    ■■■    --  -"Ich6  a 
iln  on 

id  anotL.. 

In  joint  jfcmemoa,  and  the  prayer  1 


leiral  title  to  which  la  aooordbiB  to  the  pleadlnas 
-_j  ., .J I ..-^^a^nt  fortho^jolnt 

'M  anlnat  both  for  damases  _ 
iment  of  dower,  both  of  them 


joint 
for  damagee  as  well  a*  tor 


notby 
lea,  but 

MlMdi 

APPEAL  from  the  Circuit  Court  of  theUnited 
Stales  for  tbe  Northern  District  of  Ulinoia. 
The  case  is  stated  by  the  coun. 
Mr.  W.  O.  Oondr,  for  appellant. 
Matri.  Edwmrd  S.  laham  and  Robert 
T.  Xilneoln.  for  appellee. 

Mr.  CMtfJntHM  WaJte  delivered  the  aptn- 
Ion  of  the  court: 

This  Is  an  appeal  under  sectloit  6  of  the  Act  [341] 
of  March  S,  1876, 18  Stat,  at  h.  470,  chap.  187, 
from  an  order  of  the  circuit  court  remanding  a 
suit  which  had  been  removed  from  a  state 
courl  Tbe  suit  waa  brought  In  tbe  Superior 
Court  of  Cook  County  on  the  4th  of  April,  1881. 
by  Martha  A.  Walker,  widow  of  Martin  0. 
Walker,  deceased,  a  dtizen  of  litinols,  against 
OeoTgeC.  Rand,  jr., Charles E.  Brown, Thomas 
Brown  and  Henry  Q.  Tucker,  citizens  of  New 
Tork,  and  John  W.  Doane.Samuel  Otis  Walker, 
Edward  SUwe  Walker,  Augustua  L.  Chetlaiu 
and  Gharies  Fargo,  dtizeiu  of  Illinois,  for  an  as- 
signment of  dower  In  certain  lots  in  Chicago. 
The  bill  charges  that  Martin  O.  Walker  died 
on  tbe  38th  of  ilay,  1874,  seised  of  the  lots  de- 
scribed, and  leaving  Martha  A.  Walker,  his 
widow,  and  the  defendants  Walker,  bis  sole 
belts  at  law;  that  on  the  fiist  of  August,  1874, 
Mrs.  Walker,  tbe  widow,  demanded  of  the 
heirs  an  assignment  of  her  dower,  which  was 
refused ;  that  In  the  beginning  of  the  year  1870, 


-■— "    K    -~aML  tn-:  3  -:ar^   t«a  of  Bnd  'vd  Dmm.  vMefc  wm  jot,        » 


J  -qw  d^^  JuTza  in  put. 
B  ■•^K.  ^  '-3M  MjJ  Dcaae  u 
_  ,^  «Ki  ■.r^jMM  tree  froB  all  in- 

.  -iiTpt  .a*  ^Bte  of  dawv  tf  jvot 

i  that  ibe  aid  Samuel 

~  Walker  w  liable 

■  for  ihe  defNitioD 

.  J,  ™,  ™- f iwn  ite  lime  »lie 

J   pjjn  -[iji  lier  dowsr  be  Kt  off  In 

■  ad  -Jiev  i^jovejed  said  wemisw 

-    o  ■»«.  Um  ftrat  day  o(  Juuuy, 

"  '.n,i  -tai  Kid  Fin?)  i»  liable  to 

(  a  lamaec  for  ilic  detcnlwo  of 

nr  -ram  iioA  laH  mentiooeJ  dar 

-i   :ar  if  November.  A.  D.  I8T3, 

_^  T(«o»  ami  BiiiiJ  "fe  ''=''''6  W 

-.'  ncna!?^  'of  ■'>''  '"'^  delf^nlion 

",_.  — _2i[s  la  said  preniLa^  froic 
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\      -      ',     T;ciicr    anil    Tboiims 

'  "      .    .^-    -I.;   -hf.1     for    raiiorw 
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'L— .  jw.  jf  *t  Walken 


Om  the  atne  day  Ad _ 

sul  3tuul  ^    Rand  pnvaited  nil  petJUea  to  tlw  eomt  for  i 
IT  inTTix  !.r   moorilal  tbt  mat  10  Urn  (SKoit  Oooivol  '^        t, 
f,.„aj  m  Bid   United  States.     Tbn   petilioa  Mt  forth  the        ^ 
li  :idTCmi»r.   nr'Trf»''p  o(  Mm.  Walker,  Rand,  tlu  Brovnt        . 

aod  Tocter,  it  Ibe  time  of  the  oonnncncMBea^ 
rra  due  OB  cr  of  the  atdi,  and  at  the  time  of  tbe  preaeotatioQ        { 
'—'—   A  D.   of  tbe  peiiiioa,  ilw  aame  as  ii  ftbove  stated: 
to   that  tbe  petitiooer  alooe  bdd  the  legaX  ^OeUt 

tbe  pti^ttrtj,  and  that  "Innid  rait  tbm  ba 

h  otirpB- 

ti  l^bann 


ingtbe 


.  ahenraids,  on  tlie  8th  of 
Lbe  cause  had  been  vcued  at 
It  was  remanded.  *Flie  evi 
Kt\j  that  Doaoe  had  «  sult- 
«tantiai  i  tbe  proper^  under  tbe  title 

held  by  rom  the  order  b>  reiiiAi>d  ilw 

Upon  the  argument  hen  two  portions  ^rcn 
laken  In  support  of  the  order  appealed  from 
to  wit: 

1.  That  the  petition  for  twnoTil  «r«s  no*,  pn 
seotcd  In  time;  and, 

2.  Tlini  Rand  hul  no  cootroTcnv-  to  tl*e  cs! 
■  n-liich  Doane  was  not  a  oricrmmry  parxw. 
Williout  consideriiiK  whether,  oxxSer  tlie  ci 

cumstanccB  of  this  cue,  Ibe  order  lo  re«k«ii 
could  be  sustained  at  tbe  liue  it  -^r»s  ro^iiv  t- 
OieBrstof  these  rronad^  we  are  esatirtlT  ^it. 
Sed  it  was  profMrlr  gmated  wdLS  al>«  si-nm 
"     "  ta  W. 

Ihc  legal  Utie  to  wkicb  ia.  aeawdtas  ■*>  *> 
picndings  and  tbe  erideagg.  b  ifeBn-l  for  il 
}oiDt  use  and  beHdt  of  tinKiT  .»;>a  Dcaui 
Itand  and  Ddmbb  an  aba.  «  is  a£ke^«ti  on  > 
side  aod  not  d^vd  cm  tbr  n»l»i.a,  i^  v>) 
ncesa^oa,  aad  ike  P^^^  IbK    1)01  |b  f^. 
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BMralj  nondnal  partv,  becaiue  his  interests  are 
ropwsimted  for  all  tEe  purposes  of  the  suit  by 
Bsod  as  his  trustee.  It  is  certainly  true,  as  was 
ssid  io  Eerrisan  v.  Stewart,  98  U.  8.  160  [Bk. 
tS,  L.  ed.  845],  that  "  Under  some  circum- 
stances  a  trustee  may  represent  his  beneficiaries 
in  all  things  relating  to  their  common  interest 
ia  the  trust  property.  He  may  be  invested  with 
■odi  powers  and  subjected  to  such  obligations 
that  ttiose  for  whom  be  holds  will  be  bound  by 
wfatt  is  done  against  him,  as  well  as  by  what  is 
done  by  him.  The  difficulty  lies  in  ascertidii- 
ing  whether  he  occupies  such  a  position;  not 
in  determining  its  effect  if  he  does.  If  he  has 
been  made  such  a  representative,  it  is  weU  set- 
tled that  hisbenefidiuies  are  not  necessary  part- 
ies to  a  suit  by  him  against  a  stranger  to  en- 
fofoe  the  trust,  or  to  one  by  a  stranger  against 
Urn  to  defeat  it  in  whole  or  in  part^'  But  this 
CMe  has  nothing  in  the  pleadings  or  elsewhere 
to  show  that  liand  was  author!^  to  represent 
Doane  in  respect  to  the  property  any  more 
than  one  tenant  in  common  respects  another. 
Uaving  the  legal  title,  a  judgment  against  him 
in  fsvor  of  one  not  chargeable  with  notice  of 
Doane's  equity  might  bind  Doane  as  well  as 
Rand,  but  here  there  Is  the  notice,  and  the  bill 
bss  been  brought  agamst  both  lland  and  Doane 
oo  that  account.  So  far  as  this  suit  is  concerned, 
Doane  is  lust  as  much  a  necessary  party  as  he 
would  be  if  the  deeds  under  which  Kand  holds 
kad  in  express  terms  provided  that  the  convey- 
saoea  were  made  for  the  joint  use  and  benefit  of 
the  two;  and  certainly  under  those  circum- 
■tances,  especially  if  the  two  were  in  actual 
possfwrioD,  Dcaae  would  be  as  necessary  a  party 
IS  be  would  be  if  both  the  legal  and  the  eqij- 
lable  title  were  in  him.  As  the  suit  now  stands, 
tt  iii,  BO  far  as  Rand  and  Doane  alone  are  oon- 
oenied,  by  a  citizen  of  Ulinois  against  one  de- 
leadani  a  citizen  of  Ulinois  and  another  defend- 
tot  a  citizen  of  New  York,  to  obtain  an  assign- 
mcBt  of  dower  in  property  owned  by  the  two 
defendants  Jointly,  and  in  which  they  have  a 
common  interest  Both  defendants  are  neces- 
mij  parties,  and  consequently  there  cannot  be 
s  removal  by  one  alone,  because  the  contro- 
wiy  is  oot  separable;  nor  by  the  two  together, 
becatue  aa  to  tnem  there  is  not  the  necsssory 
ddzeoahip. 

It  b  arffued,  however,  that  the  order  to  re- 
naad  oo^t  not  to  have  been  granted,  because 
ibc  biU  ahows  there  is  in  the  suit  a  separable 
cootroveny  between  Mrs.  Walker  and  the  part- 
ies ioierested  in  the  deed  of  trust  to  Charles  £. 
Brown,  trustee,  in  which  the  dtizen^p  neces- 
ttry  for  a  removal  exists.  As  to  this,  ft  Is  suf • 
flcKoi  to  say  that  neither  of  the  parties  to  this 
oostroversy ,  if  it  be  separable,  a  ouestion  which 
we  do  not  decide,  has  petiti(mcd  for  removal; 
tad  the  right  to  remove  a  suit  on  the  ground 
of  a  wepmiMe  controversy  is,  by  the  statute, 
twflned  to  tbe  parties  "  actually  interested  in 
wch  cootjoversy." 

After  tbe  suit  got  into  the  circuit  court  a  sup- 
plemental btU  was  filed  by  Mi4.  Walker,  hi 
vUcfa  she  alleged  that  a  certain  judgment, 
vUch  bad  been  obtahied  hi  the  Circuit  Court 
of  tbe  United  States  after  the  removal,  in  a  suit 
10  wbicb  she  was  not  a  party,  had  been  ob- 
ufased  by  collusion  between  the  parties  thereto, 
tad  did  oot  conclude  her  upon  certain  ques- 
ariaisg  under  the  deed  of  trust  to  Brown. 


Tliis,  it  is  daimed,  gave  the  drcah  court  Jnris- 
diction  independent  of  any  question  of  removal, 
on  the  ground  that  thereafter  the  suit  was  one 
arisine  under  the  Constitution  and  laws  of  the 
United  States  within  the  meaning  of  the  Act  of 
1875.  To  this  we  cannot  agree.  The  effort  of 
Mrs.  Walker  is  not  to  avoid  me  judgment  as  be- 
tween the  parties,  but  to  show  that  as  to  her, 
she  not  being  a  party,  it  has  no  effect  This 
raises  no  question  under  the  authority  of  the 
United  States. 

Ths  order  remanding  the  eate  U  affirn/eA. 
True  copy    Test: 

James  fl.  MoKenney,  CSerlc,  Sup^  jourt^  U-  % 
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JOSEPH  0.  MACEIN  akd  WILLIAM  J.     r348] 
GALLAGHER,  Fl^%.  in  Err. 

9, 

UNITED  STATES. 

(See  8. 0.  Reporter's  ed.  Sia-SSS.) 

Ir^amoui  erimee—fehat  are. 

Crlmns  punishable  \xj  Imprisonment  in  a  state 
prison  or  penitentiary,  with  or  without  hard  labor, 
are  infamous  crimes  for  whlob  persons  cannot  be 
held  to  answer  in  the  federal  oourta  otherwise  than 
on  presentment  or  indictment  of  a  grand  jury. 

[No.  924.] 
Argued  Mar.  t,S,  1886.  Decided  Mar.  ti,  1886. 

ON  a  certificate  of  division  hi  opinion  be- 
tween the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Illinois. 

Statement  by  Mr,  Juetiee  Gra^ 

This  was  an  information  filed  by  the  Dis- 
trict Attorney  on  January  20, 1885,  in  the  Dis- 
trict Court  of  tJie  United  States  for  the  North- 
em  District  of  niinois,  on  section  5440  of  the 
Revised  Statutes,  which  is  as  follows: 

"  If  two  or  more  pei^ns  conspire,  either  to 
commit  any  offense  against  the  United  States, 
or  to  defraud  the  United  States  in  any  manner  [340] 
or  for  any  purpose,  and  one  or  more  of  sudi 
parties  do  any  act  to  effect  the  object  of  the 
conspiracy,  all  the  parties  to  such  conspiracy 
shall  be  liable  to  a  penalty  of  not  less  than 
$1,000  and  not  more  than  $10,000,  and  to  im 
prisonment  not  more  than  two  years." 

The  information  contained  seven  counts, 
which  were  respectively  for  conspiracies  to  com- 
mit offenses  within  sections  5512, 5511  and  5408. 
The  substance  of  the  offense,  as  alleged  in  dif- 
ferent forms  in  the  various  counts,  was  the 
breaking  open  of  a  package  containing  a  re- 
turn, by  the  ludges  and  clerks  of  election,  of 
an  election  held  in  a  district  of  the  City  of  Chi- 
cago to  choose  a  representative  in  Congress 
and  certain  state  and  county  officers,  the  al- 
teration of  the  certificate  of  the  result  of  the 
election,  the  poll  book,  the  tally  list  of  the 
votes  cast  for  each  candidate,  and  a  large  num- 
ber of  the  ballots;  and  the  substitution  of  spu* 
rious  papers  In  their  stead. 

In  the  district  court,  the  defendants  were 
tried  by  a  Jury  and  convicted,  and  on  3Iarch 
21,  188io,  were  sentenced  to  pay  a  fine  of  $5,000 
each,  and  to  be  imprisoned  lor  two  years  In  the 
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k2&is  «€  infiamy  known  to  the  law  of 
li  befcfe  the  Declaration  of  Independ- 
the  Con&mmiopal  Amendment  loofeed  to 
frosded  on  the  oiNnions  of  the  people 
i^ie  mode  of  pnniahment,  rather  tium 
10  ihat  fobnded  on  the  construction  of  law  re- 
the  future  credibility  of  the  delin- 
:^^  X  JI*.  i&iQLaLaet  L  qfaeoL  The  leading  word  "  capital "  desciib- 
^3^VK  iftdEL  Jr.  5L  SSIw  inx  the  crime  by  its  punishment  only,  the  aaso- 
:Un  /■"■J—  mm  ^mMmtrr  jl  |  A'lk  'OrosL  cit^ai  wovds  "  or  otherwise  infamous  crime  ** 
*  i  r?**"^.  '3tm  L  3iil  it  it:ri<3^  stl  *;  Rer.  muss,  by  an  dementary  rule  of  constructioii, 
<;au  \MSnf.  y^^^  7.  fi^K  ^  f  PnV  St^i^XMB.  be  hdd  to  include  any  crime  subject  to  an  in- 
;sst  T*  '-.:'^**  icsiv^iTjAixscCiaeiiS'u:.  3iOch.  funous  punishment,  even  if  they  should  be 
'st^  T.  St"^  ^  i*4W.  Tiie  Cco^ci^^iMn  of  held  to  include  also  crimes  infamous  in  their 
Xk~*  aavf  n  Tan^^TCLiic  s  ^Li^  ibf  Fifih  Asvad-  nature,  independently  of  the  punishment  af- 
xr  .hf  V  u-nsfC-niajK  ^  un  r=j;«d  Sutesw     fixed  to  them.    Havmg  regard  to  the  object 


*  ■.. 


:?;at  jc  JCsm.  I'^^.  Tv  17,  ^  7  CoosL;  Rer. 
Oajj  X«.  :^n.\  ^  r  .4.  p.  7W:  I  Rer.  BtaL 
Xj,*.  :>'^  TV  ^^  §  :<^.  3  «*▼-  Stat  N.Y.  7lh 
,ist  :>^  ;r.  3Uv«L  <4.^v  1,  c*Je  Cnmm,  %  80; 
*,\n»:;v  <^  N^iS.  1S^1.  p.  TWi.  ?  247;  1  Oomp. 
tiw^  ,if  Xe^ra.^  ?L  !>>,  §  S:  Const.  N.  J.  art. 
1.  ^  ^  <te»L  X,  J-  i:>4:.  title  VHI,  diap.  4. 
$  :>  S5«.  »w  Mexico.  1S8I.  §  6<»;  North 
iV-vvxTdL  RsnV  4  Revisal.  pi  S2,  §  12,  Const, 
r>iS>.  i;yflL  Laws  Orcg-  1S43-1872,  p.  341,  §  8; 
1\l  1  RriftitlT,  Pttrdon*!B  Digest,  p.  81,Const.  as 
a;«Mded^  !$»  1850,  ife?  and  1804,  §  10; 


and  the  terms  of  the  amendment,  as  well  as  to 
the  histoiT  of  its  proposil  and  adoption,  and 
to  the  early  understaodin.^  and  practice  under 
it,  no  person  can  be  held  to  answer,  withoat 
presentmept  or  indictment  by  a  graind  jury, 
for  any  crime  for  which  an  infamous  punish- 
ment may  lawfully  be  imposed  by  the  court. 
The  test  is  whether  the  crime  is  one  for  which 
the  statutes  authorize  the  court  to  award  an  in- 
famous punishment,  not  whether  the  punish- 
ment ultimately  awarded  is  an  infamous  one; 
when  the  accused  is  in  danger  of  being  saU 


l\)h.  Slat  R  L  1889,  p.  697,  §  1;  Const  8.  C.    lected  to  an  infamous  punishment  if  convicted, 
l^t$^ait.  1,  Dedaration  of  R^hts,  §  19;  Code  1  be  has  the  right  to  insist  that  he  shall  not  be 
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I  Mil  Upon  bis  trial,  except  on  the  aocnsatioii 
of  a  in^od  Jury.  The  Ck>D8titution  protecting 
evcrvone  from  being  prosecuted  in  a  court  of 
the  Dniled  States,  without  the  intervention  of 
a  ^rand  jury,  for  any  crime  which  is  subject 
br  law  to  an  infamous  punishment,  nodec]ara> 
Hon  of  Concress  is  needed  to  secure,  or  com- 
r^-tent  to  defeat,  the  constitutional  safeguard. 
A V list  punish raenlB  shall  be  considered  as  in- 
famoos  may  be  affected  by  the  changes  of 
public  opinion  from  one  age  to  another;  and 
lor  more  than  a  century,  imprisonment  at  hard 
labor  in  the  state  prison  or  p^tentiary  has  been 
oooaSdered  an  infamous  punishment,  in  En- 
^aod  and  America. 

The  argument  by  which  the  soundness  of 
tboae  ooDClusions  has  been  now  impugned  is, 
in  tnbetance,  the  same  as  the  one  submitted  in 
thai  case,  and  has  not  convinced  us  that  there 
was  anT  error  in  the  decision. 

The  Judgments  in  Eurtado  v.  CaUfomia,  110 
U.  8.  516,  and  U.  8,  ▼.  Wadddl,  112  U.  S. 
75  [Bk.  88,  L.  ed.  283,  678],  on  which  the 
eounsd  for  the  Government  rely,  are  quite  in 
•ooofd  with  the  decision  in  Wiuim'i  due. 

In  Buriado  ▼.  CaUfcmia,  the  point  decided 
was  that  the  provision  of  the  Fourteenth 
Amendment  of  the  Constitution,  which  for- 
bids any  Stale  to  "  deprive  any  person  of  Ufe, 
fiber^  or  property,  withopt  due  process  of 
law.  did  not  requua  an  indictment  by  a  grand 
Jury  in  a  prosecution  for  a  capital  crime  in  a 
■late  ooort  One  of  the  reasons  for  so  decid- 
ing was  that  the  insertion  in  the  Fifth  Amend- 
ment, addressed  to  the  United  States  only,  of  a 
specific  provision  requiring  indictments  for 
capital  or  other  infamous  crimes,  as  wdl  as  the 
Mieral  provision  securing  due  process  of  law, 
tfiowed  that  the  latter  was  not  intended  to  in- 
dude  the  former;  and  the  former  must  be  taken 
10  have  been  purpoeehr  omitted  in  the  Four- 
teenth Amendment.  110  U.  8.  584  [Bk.  28,  L. 
ed.2ni. 

In  VniM  States  v.  WaOdea,  the  prosecution 
was  upon  an  Act  of  Congress  providing  that 

apmon  convicted  under  it  should  be  fined 
imprisoned,  and  should  "  moreover  be 
thereafter  ineligible  to  any  office  or  place  of 
honor,  profit  or  trust,  created  by  the  Oonstl- 
totion  or  hiws  of  the  United  States."  The 
only  suggestion  in  the  opinion,  bearing  upon 
the  auemm  before  us,  was  the  expreflmon  €d 
a  serioas  doubt  whether  the  disqualification  so 
dedareddid  not  make  the  crime  an  infamous 
one.  113  U.  a  82  [Bk.  28  L.  ed.  675].  That 
dtaqnaUfication  was  in  the  nature  of  an  addi- 
tf onal  punishment,  which  could  only  take  ef- 
fect opon  conviction.  KwrU  y.  MoJUt  [ante, 
4SKL 
Bj  the  ezpreas  provisions  of  Acts  of  Con- 
Tfls,  either  a  sentence  "  to  imprisonment  for 
period  longer  than  one  year,"  or  a  sen- 
Boe  "to  imprisonment  and  confinement  to 
hazd  labor,"  may  be  ordered  to  be  executed  in 
a  ilale  prison  or  penitentiary;  and  the  convict 
wkile  tms  impriaoned.  is  "  subject  to  the  same 
diadpttne  and  treatment  as  convicts  sentenced 
by  opufU  of  the  State."  R  S.  ^  5541,  5542. 
Ste;  A  jMrte  KanUnOkk,  98  U.  S.  896  [Bk. 
tt.L.ed.888]. 

How  far  a  convict  sentenced  by  a  court  of 
Ike  United  States  to  imprisonment  in  a  state 
priaon  or  penitentiary,  and  not  in  terms  sen- 
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tenced  to  hard  labor,  can  be  put  to  work 
either  as  oart  of  his  punishment  or  as  part  of 
the  discipline  and  treatment  of  the  prison,  was 
much  discuMed  at  the  bai ;  but  we  have  not 
found  it  necessary  to  dwell  upon  it,  because 
we  cannot  doubt  that  at  the  present  day 
imprisonment  in  a  state  prison  or  peniten- 
tiary, with  or  without  hnra  labor  is  an  in- 
famous punishment.  It  is  not  only  so  consid- 
ered in  Uie  general  opinion  of  the  people,  but 
it  has  been  recognized  as  such  in  the  legisla- 
tion of  the  States  and  Territories,  as  well  as 
of  Congress. 

In  most  of  the  States  and  Territories,  by 
Constitution  or  statute  (as  is  shown  by  the  sup-  [353] 
plemental  brief  of  the  plalDtifTs  in  error)  all 
crimes,  or  at  least  statutory  crimes,  not  capi- 
tal, are  classed  as  felonies  or  as  misdemeanors, 
accordingly  as  tbcy  arc  or  are  not  punishable 
by  imprisonment  in  the  state  prison  or  peni- 
tentiary. 

Tne  Acts  of  Congress,  referred  to  at  the 
argument,  cicarlv  show  that  the  opinion  of  the 
legislative  branch  of  the  National  Government, 
so  far  as  it  has  been  expressed,  is  in  full  accord- 
ance with  what  we  hold  to  be  the  true  Judicial 
construction  of  the  Con<(titutioD. 

The  provision  of  section  1022  of  the  Revised 
Statutes  of  the  United  States,  by  which  "all 
crimes  and  offenses  "  against  the  elective  fnm- 
chise  or  the  civil  rights  of  citizens,  under  sec- 
tions 5506-5532,  '*  which  are  not  infamous, 
may  be  prosecuted,  either  by  indictment  or  by 
information  filed  by  a  district  attorney,"  does 
not  undertake  to  define  which  of  those  crimes 
and  offenses  are  infamous,  and  therefore  not 
to  be  prosecuted  by  information,  but  leaves 
that  to  be  regulated  by  the  paramount  author- 
ity of  the  Constitution. 

So  the  provisions  of  sections  1044  and  1046 
of  the  Revised  Statutes,  in  the  nature  of  a  Stat- 
ute of  Limitations,  by  which  no  person  can  be  roK^i 
prosecuted,  tried  or  punished  for  any  offense  » ^«**J 
not  capital,  or  for  any  crime  under  the  revenue 
laws  or  the  slave-trade  Uws,  "  unless  the  in- 
dictment is  found  or  Uie  information  is  insti- 
tuted "  within  a  certain  time  after  the  coramit- 
tinff  of  the  crime  or  offense,  do  not  prescribe 
or  indicate  what  offenses  must  be  prosecuted 
by  indictment,  and  what  may  be  prosecuted  by 
information. 

Nor  can  any  such  effect  be  attributed  to  the 
similar  phrase  In  the  Act  of  July  5, 1834,  chap. 
225,  by  which  no  person  shall  be  prosecuted, 
tried  or  punished  for  any  offense  under  the  in- 
ternal revenue  laws,  **  unless  the  indictment  is 
found  or  the  information  instituted  within 
three  years  next  after  the  commission  of  the 
offense,  in  all  cases  where  the  penalty  pre- 
scribed may  be  imprisonment  in  the  peniten- 
tiary, and  within  two  years  in  all  other  cases." 
28  Stat,  at  L.  122.  The  including,  in  a  single 
clause,  of  two  classes  of  offenses,  one  of  which 
may  bis  prosecuted  by  information,  is  a  suffi- 
cient reason  for  mentioning  informations  as 
well  as  indictments,  without  attributing  to 
Congress  an  intention  that  both  classes  should 
be  prosecuted  by  information:  and  imprison- 
ment in  the  penitentiary  is  mAoe  the  line  of  dis- 
tinction between  the  two  classes. 

But  the  most  conclusive  evidence  of  the  ophi- 
ion  of  Congress^ipon  this  subject  is  to  be  found 
in  the  Act  conferring  upon  the  P<»lioe  Court  of 
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Van  Riswics  v.  bi  aldu(o. 


870-873 


The  pctiUoD  for  removal  wm  not  filed  in  time 
tnd  the  suit  was  not  removable.  IHrie  v. 
Ttedt,  and  Sloane  v.  Andenon,  [ante,  831,  899] 

decided  at  this  term. 
True  copy.    Test:  _  ^ 

Jiunet  H.  McKenncy/Clerk  Sup.  Court,  U.  8. 


JOHN  VAN  RISWICK.  Appt., 

«. 

WILLIAM  E.  SPALDING  bt  al. 

(See  8. 0.  Beporter^  ed.  870-^78.) 

8aU  under  power  in  trust  deed^^ioAen  not  void 
ai  to  other  creditore. 


the  pavee  of  a  promlflsory  note  secured 
tff  a  trust  deea  on  two  lots,  the  trustee  having 
power  to  8^  the  lots  at  private  sale  on  direction 
of  the  payee,  accepted  the  lots  in  satisfaction  of 
Ui  deot,  which  was  of  thrice  the  amount  of  the 
rfthie  of  the  lots,  and  authorised  and  directed  theii 
oooreyance  in  trust  for  the  children  of  the  maker 
of  the  note  as  a  ^ft  to  them,  it  is  held  that  such 
oooveyanoe  is  valid  an  a«:ainst  other  creditors. 

[No.  156.1 
Arguod  Mar.  10,  1886,  Deeded  Ma/r.  2S,  1886, 

APPEAL  from  the  Supreme  Ck>tirt  of  the  Dis- 
trict of  Columbia. 
The  caae  is  stated  by  th3  court. 
Mr.  T.  A.  Lambwt,  for  appellant 
Mr,  lielfi^h  Robinsoa,  for  appellees. 

Mr,  Justice  Gray  delivered  the  opinion  of 
the  court: 

This  iaa  bfll  in  equitv  by  a  Judgment  credit- 
or of  William  E.  Spalding  against  Spalding, 
his  children.  William  W.  Raplev.  William  H. 
Tbomaa,  trustee,  and  Geor^  VV.  Bonnell,  to 
set  aside  conveyances  of  land  in  Washington, 
tnd  to  have  it  sold  and  applied  to  the  payment 
ol  Spaiding^s  judgment  debts. 

The  material  facts  of  the  case,  as  appearing 
by  the  pleadings  and  proofs  upon  which  it  was 
beard  in  the  court  below,  are  as  follows: 

The  plaintiff's  Judgment  was  recovered  on 
February  6,  1868.  On  December  20,  1867, 
Spalding  being  indebted  to  Rapley  in  the  sum 
QC  $10,(MjO,  for  which  be  had  given  him  a  prom- 
ksarj  note,  payable  in  ninety  davs,  and  Rap- 
Icy  laving  indorsed  other  notes  of  Spalding,  to 
the  amount  of  |20,000,  Spalding,  by  a  deed  in 
whidi  his  wife  Joined,  conveyed  all  his  real 
crtate  in  Washington  to  Thomas,  in  trust  to  se- 
cure the  payment  of  the  note  for  $10,000,  and 
to  tecare  Rapley  from  loss  by  reason  of  his  in- 
donement?  The  trusts  declared  in  that  deed 
were,  that  !n  case  of  Spalding's  failure  to  pay 
any  of  the  notes  at  maturity,  or  interest  Uiere- 
OD,  tlM»  trustee  should,  upon  the  written  order 
of  Rapley,  yU  the  land  by  public  auction;  that 
Rapley  might  at  any  time  during  the  continu- 
■aoe  of  tM  trust  direct  the  trustee  to  sell  the 
kod  or  any  part  thereof,  at  private  sale,  to  such 
BcrtoDt  ftod  upon  such  terms  and  conditions  as 
mfktf  aboula  deem  most  advantageous  to  all 
MiDcemed,  and  make  conveyances  ac- 
Umi  tbe  proceeds  of  all  sales  under 
aopUed,  first,  to  pay  the  ez- 
IM  trust;  then  to  pay  all 
topav  any  balance  re- 
'"  Mfe,  their  executors 


and  administrators;  and  tbnt  the  trustee  should 
stand  seised  of  any  land  remaining  unsold,  aft- 
er satisfying  the  liens  aforesaid,  to  the  sole  «ise 
and  benefit  of  Spalding's  wife  and  cl.U  Iren,  and 
sell  or  mortgage  it  as  she  should  in  writing  ap- 
point, and  pay  over  tbe  proceeds  to  her,  or  iii- 
vest  them  as  she  should  direct 

Mrs.  Spalding  died  without  having  attempt- 
ed to  exercise  this  power;  and  all  the  land,  ex- 
cept two  lots,  was  sold  by  the  trustee,  accord- 
ing to  tbe  deed  of  trust,  for  the  sum  of  $22,046, 
and  applied  to  the  payment  of  the  notes  in- 
dorsed by  Rapley,  and  interest  accrued  thereon. 

On  Alarch  27,  1876,  Spalding  and  Rapley 
made  a  final  settlement  of  all  business  between 
them,  including  the  affairs  of  a  partnership 
which  had  existed  between  them  in  other  lands 
from  before  any  of  tbe  transactions  above  stated; 
and  Spalding,  at  Rapley's  request,  signed  the 
following  agreement: 

"It  is  agreed  this27thday  of  MarclLA.  D.1876, 
between  William  W.  Rapley  and  William  K 
Spalding,  of  the  City  of  Washington  in  the  Dis- 
trict of  Columbia,  in  full  and  final  settlement  |.«i,oi 
of  all  their  partnership  affairs  and  of  all  busi-  L^Txj 
ness  heretofore  existing  between  them,  that  the 
said  Rapley  does  release  and  convey  to  George 
W.  Bonnell(for  such  purposes  as  the  said  Spala- 
ing  may  direct)  all  the  ri^ht,  title,  and  Interest 
of  him.  the  said  Rapley,  m  and  to"  (six  lots  of 
land,  designated  by  squares  and  numbers,  be- 
ing the  two  lots  aforesaid,  and  four  others 
owned  by  Rapley)  "in  the  City  of  Washington 
in  the  District  of  Columbia;  and  in  considera- 
tion of  such  release  and  conveyance  tbe  said 
Spalding  does  hereby  release  and  acquit  the 
said  Rapley  from  any  and  all  demand  and 
claim  whatever  on  account  of  their  business 
aforesaid." 

On  the  same  day,  Spalding,  Rapley  and 
Thomas  as  trustee,  executed  a  aeed  of  the  two 
lots  to  Bonnell,  expressed  to  be  in  considera- 
tion of  the  payment  of  tbe  sum  of  $2,500.  The 
value  of  these  lots  was  admitted  to  be  $3,297. 
The  record  before  us  contains  no  copy  of  the 
deed  nor  any  further  statement  of  its  contents. 

But  the  oral  testimony  proves,  beyond  con- 
troversy, that  no  money  was  actually  paid  for 
this  conveyance;  that  at  that  time  Spalding 
had  no  climn  against  Rapley;  that  no  part  of 
Spalding's  note  to  Rapley  for  $10,000  had  then 
or  has  since  been  paid;  that  Rapley  decided  to 
take  the  two  lots  in  satisfaction  of  that  debt  to 
himself,  and  authorized  and  directed  this  con* 
veyance  to  be  made,  without  a  sale  by  auction, 
in  order  to  save  expense,  and  with  the  sole  ob- 
ject of  having  the  land  held  by  Bonnell  in  trust 
for  Spalding's  children  as  a  ^t  to  them  from 
Rapley;  and  that  Thomas  and  Spalding  Joined 
with  Kapley  in  the  deed  to  Bonnell,  in  order  to 
perfect  the  legal  title. 

The  facts  of  the  case  being  understood,  the 
law  applicable  to  them  is  clear.  There  Is  no 
proof  whatever  Uiat  the  trust  deed  from  Spald- 
ing to  Thomas  was  made  with  any  intent  to  do- 
fraud  Spalding' s  creditors.  Under  that  deed, 
Rapley  had  the  whole  equitable  title  in  the  two 
lots,  and  the  right  to  direct  Thomas  to  sell  them 
by  private  sale,  for  an  adequate  consideration, 
to  paj  the  debt  due  him  from  Spalding.  He 
in  efl^  paid  a  greater  oonsiderauon  by  accept- 
ing the  lots  in  satisfaction  of  a  debt  for  thrice 
their  viUue.    He  might  cause  them  to  be  oon- 
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veyed  to  himself,  to  Spalding's  children,  or  to 
any  other  person,  without  exceeding  the  powers 
conferred  upon  him  by  the  trust  deed  or  afford- 
ing to  Spalding's  creditors  any  just  ground  of 
oomplidnt. 

Lieree  qffbrfMd, 

True  copy.   Test:  ^  ^ 

James  U.  MoKennej,  Clerk,  Sup.  Court,  IT.  8. 
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HART  A.  HOYT  (Now  Mabt  A.  Vestbl) 

AOT  JOHN  W.  GONN,  Pfff^  in  Err.. 

e. 
JOSEPH  H.  RUSSELL. 

(Sees. a  Reporter's  ed.  401-40S.) 

JBoidenee^udieial  noUee  of  territorial  jurisdic- 
tion. 

L  A  ooiut  will  take  Judicial  notloe  of  the  terri- 
torial extent  of  its  iuilsdlotion. 

2.  The  Act  of  the  Leffislature  of  Montana  of  Ifo  j 
4,1878,  affeotinff  the  mode  of  making  proof  of  the 
location  of  mining  claims,  was  not  in  force  in  the 
County  of  Lewis  and  Clarke  on  May  18, 1878;  and  of 
this  fact  the  court  below  should  have  taken  Judi- 
oial  notice. 

[No.  159.] 

Submittod  Mar.  11, 1386.  Decided  Mar.  tt,  1886. 

F  ERROR  to  the  Supreme  Oourt  of  the  Ter- 
ritory of  Montana. 
The  case  is  stated  by  the  court. 
Mr.  Wm.  Ohwnaeero,  for  plaintifite  In  error. 
No  counsel  appeared  for  defendant  in  error. 

Mr.  JuiHee  Field  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  determine  the  li^ht  of 
the  parties  to  the  possession  of  certain  mining 
ground  situated  in  Lewis  and  Clarke  County, 
m  the  Territory  of  Montana.  The  plaintiffs  in 
error,  Hovt  and  €k>nn,  defendants  in  the  court 
below,  aUege  that  on  the  18th  dav  :f  May, 
18^78,  Uiey  mscovered  a  silver-bearing  miartz 
lode  in  that  county,  which  thev  named  Mam- 
moth Lode,  and  then  proceeded  to  locate  it  by 
placing  stakes  so  as  to  mark  its  extent;  and 
that  on  the  29th  day  of  that  month  they  filed 
in  the  recorder's  ofBce  of  the  county  a  notice  or 
declaratory  statement  of  the  location,  describ- 
ing the  claim.  In  October,  1877,  Gonn  con- 
veyed his  interest  to  Mary  A.  Hovt,  and  she 
subsequently  filed  an  application  for  a  patent 
in  the  land  ofilce  at  Helena,  in  the  Territory. 

RusseU,  the  plaintiff  below,  the  defendant  m 
error  here,  also  claimed  a  silver-bearing  quartz 
lode  in  that  county  which,  he  alleges,  he  and 
one  Bassett  discovered  in  1867,  duly  located 
and  named  The  J.  H.  Russell  Lode.  The  claims 
of  these  parties,  Hoyt  and  Russell,  confiicted; 
And  in  opposition  to  her  application  he  filed  his 
adverse  claim  under  the  statute  (R  S.  §  2826), 
and  in  due  time  commenced  this  action,  join- 
ingOonn  as  a  defendant  with  her. 

The  plaintiff's  made  proof  of  his  location. 
The  d^endant  notice  of  location  was  accom- 
panied by  an  affidavit  that  they  were  citizens 
of  the  United  States  and  of  the  Territory;  but 
the  other  matters  set  forth  therein  were  not 
sworn  to,  and  for  this  omission  it  was  excluded. 

The  action  of  the  court  on  other  points  be- 
came of  little  moment  In  the  face  of  this  rul- 
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ing;  if  that  was  correct,  their  proolf  of  ri^t  to 
the  disputed  ground  faUed. 

Their  lode  was  located  under  an  Act  of  Mon- 
tana of  December  26. 1864,  and  the  Act  of  Con- 
gress of  May  10, 1872.     The  Act  of  Montana 
provided  that  notice  of  the  discovery  of  aoy 
lead,  lode  or  ledge  should  be  filed  for  record  m 
the  office  of  the  recorder  of  the  county  in  which 
the  same  was  situated,  within  fifteen  days  from 
the  date  of  discovery,  and  that  at  the  same  time 
an  oath  should  be  taken  before  the  recorder 
that  all  the  claimants  were  bona  Me  residenti 
of  the  Territory.     Sess.  Laws  Mont  1864,  p. 
828.    The  Act  of  Congress  does  not  require  ao 
affidavit.    It  merely  prescribes  that  the  record, 
subsequently  made,  where  one  is  required  by 
the  re^:ulations  of  the  mining  district,  shall  con- 
tain the  names  of  the  locators,  the  date  of  the 
location,  and  such  a  description,  by  reference 
to  some  natural  object  or  permanent  monument, 
as  will  identify  the  claim.    R  S.  §  2824.     By 
an  Act  of  the  Legislature  of  Montana,  passed 
on  the  8th  of  l^Iay,  1873,  it  was  proyided  that 
any  person  who  should  there(tfter  discover  s 
mming  claim  upon  any  vein  or  lode  bearing 
gold,  mlvcr,  cinnabar,  lead,  tin,  copper  or  other 
valuable  deposits  should,  within  twenty  days 
after  Uie  discovery,  file  for  record  in  the  offiix 
of  the  recorder  of  the  county  a  declaratory 
statement  thereof  in  writing,  on  oath,  before 
some  person  authorized  by  law  to  admintstet 
oaths,  describing  such  claim  in  the  manner  pro 
vided  by  the  laws  of  the  United  States.     Ex. 
Session  1878.  6L 

Another  A^*  then  in  force  provided  that  all 
Acts  and  joint  resolutions  declaring  that  they 
should  take  effect  from  and  after  tueir  passai^ 
and  approval  bv  the  Qovemor  should  ao  take 
effect  only  at  the  seat  of  government  and  in 
other  poitions  of  the  Territory,  allowing  fifteen 
miles  from  the  scat  of  government  for  encb 
day.  R.  S.  Mont.  §  785.  That  seat  wasthea 
at  Virginia,  in  Madison  County.  The  plead- 
ings admit  that  the  ground  in  controversy  if 
situated  in  Lewi?  and  Clarke  County,  and  in 
Township  No.  8  North,Range  5  West;  but  there 
was  no  evidence  as  to  its  distance  f  rota  Virgin- 
ia. It  was  contended  that  the  court  should  • 
have  taken  judicial  notice  of  the  distance  and  ' 
declared  that  the  groimd  was  so  far  distant  that 
the  Act  of  May  8,  1873,  was  not  in  force  there 
at  the  time  of  the  discovery  of  the  lode  and  its 
location.  But  the  court  rejificd  that  while  courts 
would  take  judicial  nouce  of  what  is  gener- 
ally known  within  the  limits  of  their  junsdic- 
tion;  of  the  divisions  of  a  State  or  Territory  io* 
to  towns  or  counties;  of  the  Icadin;;  geograph- 
ical features  of  the  land;  of  the  positions  of 
important  cities  and  towns  and  of  government 
surveys  of  the  public  lands,  no  principle  or  ati- 
thority  authorized  or  required  them  to  take  ju- 
dicial notice  of  the  place  where  mere  private 
property  was  situated,  or  its  distance  from  the 
seat  of  government;  that  matters  only  of  pub- 
lic importance  and  notoriety  were  within  the 
scope  of  what  courts  will  lake  judicial  notice 
of;  and  that  matters  of  mere  private  oonoera. 
as  the  location  or  situation  of  a  farm  or  a  min- 
ing claim,  or  its  distance  from  the  seat  of  gov* 
emment,  were  not  within  the  operation  of  the 
principle. 

It  is  undoubtedly  true  that  judicial  notice  k 
not  taken  of  purely  private  conoema,  when 
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they  are  not  ooDoectcd  with  or  necessarily  in- 
▼olved  in  a  matter  of  a  public  nature;  but  it  is 
otherwise  when  they  are  so  connected  or  in- 
Tol  ved.  For  example,  a  coxirt  will  take  notice  of 
the  boundaries  of  the  State  or  Territoir  where 
it  holds  its  sessions,  and  of  judicial  districts, 
and  munidpid  subdivisions  within  it.     If  the 
puUic  surveys  have  established  the  distance 
from  its  capitol  to  any  such  subdivision,  the 
court  win  take  noUce  of  the  fact;  and  if  private 
property  be  shown  to  be  within  that  subdivi- 
sion, its  distance  also  from  the  capitol  will  be 
judicially  noticed;  notice  of  the  general  fact 
embracing  all  the  facts  included  in  it    In  the 
present  case,  the  court  below  was  required  to 
take  notice  of  *he  extent  of  its  jtirisdiction,  not 
CO  ly  of  the  subjects  placed  by  law  under  its 
cognizance,  but  of  its  extent  territorially.    It 
should  have  known  judicially  whether  the  laws 
of  the  Toritory,  which  it  was  appointed  to  ex- 
poottd,  were  in  operation  with  reference  to  a 
sabject  brought  before  it  in  the  regular  course 
of  procedure.    It  was  botmd  to  know  whether 
they  were  in  force  in  the  township  designated 
in  tiie  County  of  Lewis  and  Clarke  on  the  18th 
day  of  May,  1878,  and  that  necessarily  involved 
a  KDOwledlge  of  its  distance  from  the  capitol  of 
the  Territory.     It  may  be  that  the  judge's  in- 
formation on  the  sabject  was  at  fault,  £id  caX- 
culaiioDS  and  Inquiries  on  the  subject  may  have 
been  necessary.    Such  is  the  case  with  refer- 
CDoe  to  a  great  variety  of  subjects  of  general 
eoocera,  of  which  courts  are  required  to  take 
ludidal  notice.      Information  to  guide  their 
Judgment  may  be  obtained  bj  resort  to  origi- 
nal documents  in  the  public  archives  or  to 
books  of  historv  or  science  or  to  any  other 
proper  source.    In  this  case,  it  appears  by  the 
coTcmment  maps  of  the.Territory,  upon  which 
tiic  public  surveys  are  marked,  that  the  dis- 
tance from  the  seat  of  government  to  the  near- 
est point  of  the  township  in  which  the  mining 
ground  in  controversy  Is  situated  exceeds  seven- 
ty-five miles.     The  Act  of  May  8,  1878,  was 
noc,  therefore*  in  force  there  on  the  18th  of 
Hay,  the  day  of  the  discovery  of  the  Mam- 
mou  lode.  The  court  having  become  informed 
oo  this  subject,  should  have  so  declared,  and 
its  conclusion  would  not  have  been  open  to  con- 
test before  the  jury.    It  erred,  therefore,  in  ex- 
chiding  the  notice  of  the  defendant's  location 
for  the  omission  stated,  because  no  proof  was 
offered  of  the  distance  of  the  disputed  around 
from  the  seat  of  covemment,  where  the  Act 
took  effect  on  the  day  of  its  passage.  The  court 
said  that  if  there  were  any  exception  to  it  by 
reason  of  the  distance  of  the  Mammoth  locte 
fratn  that  place,  the  defendants  should  have 
Dade  the  fact  appear  by  proof,  holding  that  the 
Act  not  having  been  complied  with,  tne  notice 
was  inadmissible  in  evidence. 

It  is  not  necessary  to  express  any  opinion 
whether,  after  the  passage  of  the  Act  of  Con- 
gress of  1872,  the  Legislature  of  the  Territory 
ooitld  add  any  further  requirement  touching 
the  record  of  notices  of  location.  It  is  sufficient 
for  the  reversal  of  the  judgment  that  the  court 
required  proof  of  a  fact  of  which  it  was  bound 
to  take  judicial  notice. 

Judgment  mer$dd  and  cause  remanded,  far  a 


Test: 
H.  MoKenney,  Clerk,  Sup.  Ct.  U.  8. 


W.  WHITEHALL  FULEERSON  ws 
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SETH  C.  HOLMES  vr  al. 
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BSeetmetU—Hineient  deed  ae  eoidenee-^reeifah 

forfeiture. 

1.  A  deed  sixty-one  Tears  old,  produoad  from  the 
custody  of  the  heirs  or  the  grantee,  is  held  to  have 
been  nffhtfully  admitted  as  an  ancient  document 
by  the  court  below,  without  proof  l>y  the  subecrib> 
Ing  witnesMS,  or  possession  by  the  plaintiff  or  those 
under  whom  they  claimed,  espeoIaUy  in  view  of 
strong  evidence  in  support  of  Iob  vaUdi^. 

2.  After  the  lapse  of  slzty-one  years,  the  declara- 
tion of  the  grantor  deliberately  made  In  an  ancient 
deed,  signed,  sealed,  witnessed,  acknowledged  and 
recorded,  to  the  effect  that  he  was  the  only  chUd 
and  heir  of  the  patentee  of  the  lands  in  oontro- 
veny,  and  that  the  latter  was  dead,  was  properly 
admitted  as  evidence  of  the  facts  redted. 

8.  The  refusal  of  the  court  below  to  instruct  the 
upon  the  question  of  the  forfeiture  of  the  lands 
__  controversy,  under  the  revenue  laws  of  Virginia, 
was  nroper,  ttie   defendants-  having  completely 
failed  to  sho  #  a  forfeiture. 

[No.  160.1 
Argued  March  11, 1886.  Decided  March  t$,  1886. 
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rl  ERROR  to  the  Circuit  Court  of  the  United 
Qtates  for  the  Western  District  of  Virghiia. 

Statement  b7  Mr.  Juttiee  Woods  t 

This  was  an  action  of  ejectment.  The  de- 
fendants in  error  were  the  plaintiffs  in  the  cir- 
cuit court,  and  were  the  heirs  at  law  of  John 
Holmes,  deceased.  They  brought  the  sction  in 
August,  1871,  to  recover  a  tract  of  8,000  acres 
of  mnd  in  Lee  Countv,  in  the  State  of  Virginia.-' 
The  defendants  pleaded  the  general  issue.  The 
case  was  tried  by  a  jury,  and  there  was  a  ver- 
dict for  the  plaintiffs,  on  which  the  court  ren- 
dered  ludgment,  and  the  defendants  sued  out  [390] 
this  writ  of  error. 

It  appeared  from  the  bill  of  exceptions  that 
the  plaintiffs,  to  sustain  the  issue  on  their  part, 
offered  in  evidence  a  patent  from  the  Common- 
wealth of  Virginia  to  HamuelToung,dated  May 
7, 1787,  for  the  premises  in  controversy,  whidb 
was  admitted  without  objection. 

They  next  offered  a  deed  for  the  same  prem- 
ises from  Samuel  C.  Toung  to  John  Holmes, 
dated  July  12, 1819.  This  deed  recited  the 
grant  by  tlie  Commonwealth  of  Virginia  to  Sam- 
uel Toung  of  the  premises  in  controversy;  that 
Samuel  l^ung,  the  patentee,  had  died  intestate; 
that  Samuel  C.  Toung,  the  grantor,  was  his 
oidy  diild  and  heir,  and  that  the  title  to  said 
lands  had  vested  in  him.  Appended  to  the  deed 
was  a  certificate  of  acknowledgment,  dated 
July  15,  1819,  at  the  Eastern  District  of  Penn- 
sylvania, puiporting  to  have  been  taken  by 
Richard  Peters,  United  States  Judge  for  the 
District  of  Pennsylvania,  and  signed  by  him. 
The  deed  appeared  also  to  have  been  witnessed 
by  John  Shaw  and  John  Craige.  Immediately 
alter  the  certificate  of  acknowledgment  ap- 

geared  what  purported  to  be  the  receipt  of 
amuel  C.  Toung  for  the  consideration  moner 
mentioned  in  the  deed,  which  was  $10,400, 
signed  by  him  and  witnessed  by  John  Craige. 
The  plaintiffs  proved  the  handwriting  of  Judge 
Peters  to  the  certificate,  and  the  death  of  John 
i  Shaw,  one  of  the  witnesses,  which  took  place 
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anore  tban  fifty  reare  before  the  triaL  Ap- 
pended to  the  deed  was  the  following  certificate 
of  refiristration: 

*•  Virginia:  At  a  court  began  and  held  for 
Lee  Cotinty,  at  the  court  house  thereof,  on  the 
l5th  day  of  January,  1888,  this  indenture  of 
barg;iin  and  sole  for  land  between  Samuel  0. 
Youne  of  the  one  part,  and  John  Holmes  of 
the  outer  part,  was  admitted  to  record  upon 
the  certificate  of  Richard  Peters,  Judcce  of  the 
Pennsyl^nia  District  of  the  United  States. 

J.  W.  8.  Morrison,  D.  C." 

The  deed  bore  the  following  indorsement: 

"  Recorded  in  the  clerk's  office  of  the  County 
CJourt  of  Lee,  in  book  ICo.  7,  page  401. 

Teste:  J.  W.  S.  Mornson,  D.  C." 

The  plaintiffs  also  introduced  evidence  tend- 
ing to  show  that  the  patent  to  Samuel  Young, 
and  the  deed  from  Samuel  C.  Young  to  John 
Holmes,  were  found  among  the  papers  of  the 
latter  after  his  deiith  in  1834. 

They  also  offered  the  testimony  of  John 
Holmes,  a  son-inlaw  of  John  Holmes  the 
grantee  of  the  land,  who  testified  that  he  knew 
that  said  grantee  owned  a  tract  of  8,000  acres 
of  land  in  Lee  County,  Virginia,  and  that  the 
deed  for  the  land  wasin  the  possession  of  John 
Holmes  the  elder,  at  the  time  of  his  death; 
that  at  the  request  of  one  of  the  executors  of 
John  Holmes  the  elder,  and  of  the  family,  the 
witness,  in  the  year  1886,  went  to  Virginia  to 
examine  the  lanos:  that  he  took  with  him  a  map 
and  plan  and  two  deeds,  one  being  the  patent 
above  mentioned  for  the  lands  in  controversy, 
the  other  the  deed  from  Samuel  C.  Youn^  to 
John  Holmes  for  the  same  lands;  and  that  these 
papers  had  been  in  his  possession  or  under  his 
control  for  a  period  of  thirty- seven  or  thirty- 
eight  years.  On  his  said  visit  the  witness  went 
upon  the  lands  with  Peter  Fulkerson, who  lived 
in  sight  of  them,  and  who,  as  well  as  Frederick 
D.  Fulkerson  and  Mr.  Ewing,  brother-in-law 
of  the  latter,  recoi^iizcd  him  as  representing 
the  owners  of  the  ^and.  It  was  at  that  time 
called  the  •*  Holmes  plimtation.'*  There  were 
no  intruders  upon  the  land  and  no  one  in  act- 
ual possession.  In  1840  Frederick  D.  Fulker- 
son treated  by  letter  with  the  witness  for  the 
pim:hase  of  the  land;  and  in  1846  James  Ful- 
kerson wrote  the  witness  to  learn  the  least  he 
would  take  for  the  land,  and  repeated  his  in- 
quiry in  the  year  1847.  It  may  oe  here  stated 
that'the  defendants  claimed  possession  under 
patents  issued,  one  to  the  Peter  Fulkerson  above 
meotioncil,  dated  October  30. 1888,  and  another 
to  said  Frederick  D.  Fulkerson  and  James  Fhil- 
kerson  and  Elizabeth  Fulkerson,  dated  Octo- 
ber 31,  1846,  nnd  by  subsequent  conveyances 
from  said  patentees. 

1  laving  mtroduced  this  evidence  the  plaintiffs 
rested. 

One  of  the  defenses  set  up  to  the  action  by 
the  defendants  was,  that  under  the  laws  of  Vir- 
c:inia  the  lands  in  controversy  had  been  for- 
feited to  the  State,  and  the  title  by  reason  there- 
of had,  ipsofaclo,  reverted  to  the  State  and  was, 
therefore,  out  of  the  plaintiffs. 

The  Acts  of  the  State  of  Virginia  applicable 
to  tlie  present  case,  providing  for  the  forfeiture 
of  lands  delinquent  for  the  nonpayment  of  taxes, 
were  as  follows: 

The  second  section  of  the  Act  of  February 
27, 1SS6,  after  citing  by  way  of  preamble  that 
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whereas,  it  was  "known  to  the  Qeneral 
bly,  that  many  large  tracts  of  land  lying  west 
of  the  AUeghainy  Mountains  which  were  granted 
by  the  Commonwealth  before  the  first  day  of 
April,  1881,  never  were,  or  have  not  been  for 
many  years  last  past,  entered  on  the  books  of 
the  commissioner  of  the  revenue  where  thsj 
respectively  lie"  •  •  •  declared  that  every  own- 
er of  any  such  tract  of  land  should,  on  or  be- 
fore the  first  day  of  July,  1886,  enter  or  cause  to 
be  entered, on  tne  books  of  the  commissioner  of 
revenue  for  the  county  in  which  the  lands  lay, 
any  land  owned  by  him  the  title  of  which  came 
throu^  grants  by  the  Commonwealth,  and 
have  the  same  charged  with  all  taxes  and  dam- 
ages in  arrears  properly  chargeable  thereon, 
and  pay  all  such  taxes  and  damages  which  had 
not  been  relinquished  and  exonerated  by  the 
second  section  of  Uie  Act  concerning  delin- 
quent and  forfeited  lands,  passed  Bli^ch  10, 
1832,  and  upon  failure  to  do  so,  such  lands,  not 
in  the  actual  possession  of  said  owner,  should 
become  forfeited  to  the  Commonwealth  after 
the  first  of  July,  1886.  Laws  of  Virginia  1884, 
1885,  chap.  18,  p.  12. 

The  second  section  of  the  Act  of  March  10, 
1882,  r^erred  to  in  the  statute  just  recited,  pro- 
vided that  all  taxes  and  damages  due  and 
chargeable  on  lands  lying  west  of  the  Allegha- 
ny Mountains,  returned  delinquent  for  the  year 
1831  or  any  previous  year,  and  which  had  not 
been  redeemed  or  exonerated  by  former  laws, 
should  be  discharged,  r nd  the  lien  of  the  Com- 
monwealth therefor  relinquished,  provided  said 
taxes  and  damages  did  not  exceed  $10.  See 
Laws  of  Virdnia,  1882,  chm  78,  page  67. 

By  successive  Acts  of  the  Legislature  of  Vl^ 
^nia  (Act  of  March  28, 1836,  chap.  8.  p.  7,  , . 
Acts  of  1885-86;  Act  of  March  80, 1887,  diap.  1^ 
8,  p.  9,  Acts  of  1886-87;  Act  of  March  15, 18», 
chap.  8,  pp.  16,  17,  Acts  of  18882  the  time  f(v 
entering  lands  up(Hi  the  books  of  the  commis- 
sioners of  revenue,  and  paying  the  taxes  and 
damages  charged  thereon,  and  thereby  saving 
them  from  foneiture,  was  extended  to  the  first 
day  of  July,  1888. 

In  order  to  prove  the  forfeiture  of  the  land 
in  controversy  to  the  State  of  Virginia,  the  de- 
fendants introduced  "a  table  of  tracts  of  Land 
in  Lee  County  assessed  with  taxes,"  certified 
on  September  5, 1876,  by  the  Auditor  of  Pub- 
lic Accounts  of  the  State  of  Vimnia.  This  ta- 
ble showed  that  three  tracts  of  land,  contain- 
ing in  the  aggr^ate  6,800  acres,  had  be^i  listed 
for  taxation,  against  Samuel  Toung  of  Pbihi- 
deJphia,  for  the  years  from  1837  to  1832  indn- 
sive.  The  taxes  on  the  three  tracts  fen*  the  five 
years  from  1827  to  1831  inclusive  were,  aocord- 
mg  to  the  table,  unpaid,  and  amounted  in  all  to 
88  centa.  The  taxes  for  1882  were  marked 
paid. 

The  Auditor  of  Public  Accounts  certified 
that  the  books  of  Lee  County  i»ior  to  1887 
were  missing;  that  the  record  showed  that  the 
taxes  on  said  three  tracts  of  Samud  Yowighad 
been  paid  up  to  and  including  the  year  1822; 
that  the  taxes  were  released  to  1831,  inchuive; 
and  that  said  lands  were  returned  among  the  im- 
ascertainable  lands  in  1882,  and  subsequently 
dropped  from  the  commiasionerer  bookB  of  Lee 
County. 

To  rebut  this  testhnony  Introduced  hw  the 
defendants,  the  plaintiffs  put  In  erideiioe  th* 
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certillcate  of  the  deputy  sheriff  of  Lee  County 
datod  December  14, 1837,  to  the  effect  that  he 
had  placed  a  tract  of  land  in  the  name  of  Sam- 
uel Young,  for  8,000  acres,  which  was  returned 
in  the  year  1834  not  ascertainable,  on  the  com- 
missionerr  Dooks  of  said  county  of  Lee,  and 
taxed  the  damages  thereon.  They  also  intro- 
duced "an  extract,"  certified  Septembers,  1875, 
by  the  Auditor  of  Public  Accounts,  "from  the 
Itjod  books  of  the  comma  doners  of  the  revenue 
for  the  County  of  Lee,  for  the  years  1838  to 
1875,  both  inclusive"  *  •  *  of  lands  assessed 
■occeari  vely  to  John  Holmes,  John  Holmes,  Jr. , 
and  John  Holmes'  estate,  for  each  of  said  years. 
The  extract  showed  that  a  tract  of  3,000  acres 
of  land,  conveyed  by  Samuel  C.  Young,  was 
JH]  listed  for  taxation  to  John  Holmes  andf  John 
Holmes,  Jr.,  of  Philadelphia,  and  to  the  estate 
of  John  Holmes,  for  the  years  above  mentioned; 
the  taxes  down  to  1874,  excepting  one  year,  ap- 
peared to  have  been  paid  or  released  by  law. 

The  evidence  having  been  closed,  the  court, 
at  the  request  of  the  pkintiffs,  charged  the  jury 
as  follows:  "That  if  they  believed  from  the 
evidence  in  the  cause  that  the  Commonwealth, 
by  letters  patent,  on  the  7th  day  of  May,  1787, 
granted  to  Samuel  Young  the  parcel  of  3,000 
acres  of  land  in  the  declaration  mentioned;  that 
Samuel  C.  Young  was  the  only  child  and  heir  of 
Samuel  Young;  that  Samuel  C.  Young  con- 
veyed the  said  3,000  acres,  by  deed  of  the  12th 
dayof  July,  1819,  to  John  Holmes,  of  the  City 
of  Fbiladciphia,  Penn. ;  that  said  John  Holmes 
was  dead;  and  that  the  plaintiffs  were  his  heirs; 
then  the  title  to  this  land  was  satisfactorily 
traced  to  the  plaintiffs;  and  that,  in  consequence 
of  the  antiquity  of  the  deed  of  Samuel  C. 
Young  to  John  Holmes  of  12th  July,  1819,  and 
Its  co^ody  by  said  Holmes,  the  jury  might  be 
jQstifled  by  the  testimony  tending  to  prove  an 
acknowledgment  of  this  title  by  those  under 
whom  defendants  claim,  to  accept  the  recitals 
of  sakl  deed  as  to  the  heirship  of  Samuel  C. 
Young.- 

At  the  request  of  the  defendants  the  court 
diarged  the  Jury:  "That  the  plaintiffs  have  at- 
temiSedto  show  aright  under  Samuel  Young's 
patoit.  and  that  they  cannot  derive  title  from 
Sarnu^  C.  Young,  unless  they  prove  to  the  sat- 
idaction  of  the  lury  that  Samuel  Young's 
rights  passed  by  aeed,  devise,  or  descent  to 
Sanraef  0.  Young,  under  whom  the  plaintiffs 
daim." 

Having  given  these  charges,  the  court  re- 
futed tbeddfendants'  request  to  charge  the  jury 
m  fbOowa:  "That  the  recital  in  the  deed  of 
Samuel  C.  Young,  that  he  is  the  only  heir  of 
Samuel  Young,  htm  been  permitted  to  be  read 
to  the  lury  at  evidence;  yet  it  is  left  to  the  jury 
to  decide  from  all  the  facts  and  circumstances 
ia  evidence  before  them,  whether  Samuel 
Young  is  dead  cr  not,  and  whether  Samuel  C. 
Young  la  his  only  son  and  heir  or  not,  and  im- 
leaa  tbey  should  be  clearly  satisfied  from  the 
evidence  that  Samuel  C.  Young  is  the  son  and 
hair  of  Samuel  Young,  then  they  should  find 
for  the  defendants." 
(]  The  defendants  also  asked  the  court  to  in- 
ttoet  the  iniy  upon  the  question  of  the  f  orf  eit- 
me  of  Uie  lands  m  controversy  under  the  laws 
of  the  SUUe  of  Yfarginia,  above  recited,  but 
the  court  rafuaed  to  Instruct  the  jury  on  this 
point.  1 
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Mr,  John  A.  Buchanan,  for  plaintiffs  ic 
error: 

It  was  error  to  allow  the  deed  to  be  read  in 
evidence,  without  instructing  the  jiuy  that  the 
recitals  therein  as  to  the  death  of  Samuel  Young 
and  the  heirship  of  Samuel  C.  Young  were  not 
evidence  against  the  plaintiffs  in  error,  even  if 
it  were  admissible  at  all  without  proof  of  its  ex- 
ecution, or  of  possessior.  accompanying  and 
held  under  it 

Such  recitals  are  not  eviviidiice  of  the  facts  re- 
cited as  to  third  persons,  who  do  not  claim  un- 
der but  adversely  to  the  title  which  the  deed 
purports  to  convey. 

Wiley  V.  Oivens,  6  Qratt.  277. 

They  could  not  be  received  as  evidence  of 
pedigree,  because  the  relationship  of  Samuel 
C.  Young,  the  declarant,  to  Samuel  Young  was 
not  established;  and  it  was  not  shown  that  the 
declarant  was  dead.  These  two  facts  must  be 
shown  by  evidence  independent  of  Uie  recitals. 

Blackbvm  v.  OrawJorcCB  Lesue,  3  Wall.  175 
70  U.  S.  bk.  18,  L.  ed.  186);  OregorvY,  Baugh, 

Rand.  (Va.)  611;  C/utpman  v.  0/iapman,  2 
Conn.  347;  Fart  v.  Clarke,  1  Russell,  601;  Speed 
V.  Brooks,  7  J.  J.  Marsh.  119;  1  Whart.  Ev.  g 
218  and  cases  cited;  2  Starkie,  205  and  note. 

These  recitals  were  made  by  Samuel  C. 
Yoimgin  his  own  interest;  and  upon  no  prin- 
ciple of  law  can  such  acts  be  evidence  in  favor 
of  those  who  claim  under  him,  to  establish  the 
facts  stated  in  the  recitals  as  against  these  per- 
sons. 

EdwardB  v.  Ballard,  16  B.  Hon.  289. 

The  forfeiture  was  clearly  shown;  but  if  it 
were  not,  there  was  evidence  tending  to  show 
it;  and  it  was  the  plain  duty  of  the  court,  in 
such  a  case,  to  instruct  the  jury  upon  that  quef»- 
tion. 

Farish  v.  Beigle,  11  Gratt  719;  Early  v. 
Garland,  18  Gratt  1;  Hopkins  v.  Richardaon^ 
9  Gratt  486. 

Mesare,  Patrick  Hasran,  WilUam  Pinek- 
ney  Whsrte  and  Jonn  A,  Campbell,  for  de- 
fendants, m  error: 

An  ancient  deed  may  be  introduced  as  evi- 
dence without  proof  of  its  execution,  although 
possession  may  not  have  been  held  for  thirty 
years  in  accordance  therewith,  if  such  account 
be  given  of  the  deed  as  may  be  reasonably  ex- 
pected under  all  the  circumstances  of  the  case, 
and  will  afford  the  presumption  that  it  is  gen- 
uine. 

CartUKers  v.  Eldridge,  12  Gratt  670;  Carver 
V.  Jaekeon,  4  Pet  1  (29  U.  S.  bk.  7,  L.  ed.  761); 
Crane  v.  Astar,  6  Pet  598  ^1  U.  S.  bk.  8,  L. 
ed.  614);  Deery  v.  Gray,  5  Wall.  795  (72  U.  8. 
bk.  18,  L.  ed.  658). 

Mr,  Justice  Wooda  delivered  the  opinion  of 

the  court 

It  is  first  assigned  for  error  that  the  circuit 
court  "allowed  the  deed  from  Samuel  C.  Yoimg 
to  John  Holmes  to  be  read  in  evidence  without 
instructing  the  jury  that  the  recitals  therein  in 
respect  to  the  death  of  Samuel  Young  and  the 
heirship  of  Samuel  C.  Young  were  not  evi- 
dence against  the  defendants,  even  if  it  were 
admissible  at  all,  without  proof  of  its  execution 
or  possession  accompanying  and  held  under  it" 

The  deed  of  Samuel  C.  Yoimg  to  John 
Holmes  was  rightfully  admitted  in  evidence, 
as  an  anciont  decii,  without  proof  by  the  sub- 
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icribiog  witnesses,  or  of  possession  by  thet 
plaiQtiiis  or  those  under  whom  tbey  diumed. 
When  offered  it  was  mo^  than  sixty  years  old; 
it  was  produced  from  the  custody  of  the  heirs 
of  Jolm  Plolmes,  the  grantee,  who  claimed  the 
lands  described  therein.  It,  as  well  as  the  pat- 
ent for  the  same  land  from  the  Commonwealth 
of  Virginia  to  Samuel  Young,  was  shown  to 
have  been  found  among  the  papers  of  John 
Holmes.  The  lands  describea  therein  were 
shown  to  have  been  listed  for  taxation  to  John 
Holmes,  or  to  his  heirs,  for  a  period  beginning 
with  the  year  1838  down  to  and  includmg  the 
year  1875,  wliich  was  after  the  bringing  of  this 
fluit;  and  it  appeared  that  during  that  time  they 
had  paid  the  taxes  assessed  on  said  iands,  or  the 
fiame  had  been  released  to  them  by  law.  It  was 
further  shown  that  the  judge  before  whom  the 
acknowledgment  of  the  de^  had  been  made 
was  dead;  that  his  signature  to  the  certificate 
of  acknowledgment  wasccnuine;  that  the  deed 
had  been  recoided  in  the  county  where  the 
lands  lay,  for  more  than  forty-two  years  before 
it  was  offered  in  evidence:  and  that  before  and 
after  the  deed  was  put  upon  record,  the  lands 
described  therein  were  reported  to  be  the  lands 
of  John  Holmes,  the  grantee,  and  his  heirs, 
and  were  known  and  ae^ignated  in  the  neigh- 
borhood where  they  lay  as  the  "  Holmes  plan- 
tation." 

This  state  of  facts  amply  justified  tCie  admis- 
sion of  the  deed  in  eviaence,  as  an  ancient 
(307]  document,  without  other  proof.  Caruthen  v. 
EldHdffe,  12  Qratt.  670;  AppUgate  y  Lexington, 
etc,.  If  tiling  Co,  decided  at  the  present  tc/m, 
QTite,  892  and  cases  there  cited. 

The  question  is,  therefore,  fairly  presented, 
whether  the  recitals  made  in  the  deed  of  Sam- 
uel C.  Toung  to  John  Holmes  (to  the  effect 
that  Samuel  Toung,  the  patentee,  had  died 
intestate,  leaving  one  child  only,  namely:  the 
said  Samuel  C.  Young,  the  grantor)  were  ad- 
missible in  evidence  against  the  defendants, 
who  did  not  claim  title  under  the  deed. 

The  fact  to  be  established  is  one  of  pedigree. 
The  proof  to  show  pedigree  forms  a  well 
settled  exception  to  the  rule  which  excludes 
hearsay  evidence.  This  exception  has  been 
reco^zed  on  the  ground  of  necessity;  for  as  in 
inquiries  respecting  relationship  or  descent, 
facts  must  often  be  proved  which  occurred 
many  years  before  the  trial,  and  were  known  to 
but  few  persons,  it  is  obvious  that  the  strict  en- 
forcement in  such  cases  of  the  rules  against 
hearsay  evidence  would  frequently  occasion  n 
failure  of  justice.  Taylor,  Evidence,  sec  635. 
Traditional  evidence  is,  therefore,  admissible. 
Jack$(m  y.  Willwn,  9  Johns.  02  ;  Jacfcson  v. 
Broicner,  18  Johns  87;  .fackmn  v.  King,  5 
Cowen.  237;  Datyia  v.  Wood,  1  Whont.  0  [14  U. 
8.  bk.  4,  L.  ed.  22].  The  rule  is  tbnt  declara- 
tions  of  deceased  persons  who  were  tie  jure  re- 
lated by  blood  or  maiiiuge  to  the  family  in  ques- 
tion may  be  given  in  evidence  in  matters  of 
l>cdigree.  Jetoett  v.  JeioeU,  \  How.  219  [42  U. 
S.  bk.  11,  L.  ed.  1081;  Blacfcburn  v.  Crawford,  8 
Wall.  175  [70  U.  S.  bk.  18,  L.  ed.  186];  John- 
^n  V.  Lawion,  2  Bing.  80;  Votclei  v.  lonng,  18 
Ves.  147;  Monkton  v.  Atty-Gen,  2  Russ.  & 
Myl.  159;  WhiU  v.  Strother,  U  Ala.  720.  A 
qualification  of  the  nde  is  that  before  a  dec- 
laration can  be  admitted  in  evidence,  the  rela- 
tionship of  the  declarant  with  the  family  must 
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be  established  by  some  proof  independent  of 
the  declaration  itself.  Monkton  v.  AUy-Gen, 
2  Russ.  &  Myl.  156;  AttihOen,  v.  KohUr,  9  IL 
L.  Cas.  660;  Bex  y.  AO-SainU,  7  B.  &  Or.  789. 
But  it  is  evident  thatbut  slight  proof  of  the  rela- 
tionship will  be  required,  smoe  the  relationship 
of  the  oeclarant  wiUi  the  f amfly  might  be  as  dii-  [  a 
ficult  to  prove  as  the  very  fact  in  controversy. 

Applvine  these  rules,  we  are  of  opinion  that 
the  recital  m  the  deed  of  Samuel  C.  Young  to 
John  Holmes,  supported  as  it  was  1/  the  cir- 
cumstances of  the  case  shown  by  the  evidence, 
was  admissible,  as  tending  to  prove  the  facts 
recited,  namely:  that  Samuel  Young,  the  pat- 
entee, was  dead,  and  Samuel  C.  Young,  the 
grantor,  was  his  only  child  and  heir. 

As  the  deed  in  which  the  recital  was  made 
was  entitled  to  be  admitted  in  evidence,  it 
stands  upon  the  same  footing  as  if  its  execution 
had  been  proved  in  the  ordinary  way.  The 
fact,  therefore,  that  on  the  12th  day  of  July, 
1819  (the  date  of  the  deed,  hi  the  aty  of  Pbifa- 
delphia,  before  Richard  Peters,  Umted  States 
Judge,  and  two  other  persons  as  witnesses) 
Samuel  0.  Young,  the  grantor  in  the  deecl 
mentioned,  made  Uie  decurations  in  question 
may  be  taken  as  established. 

It  is  not  dbputed  that  when,  upon  the  trial 
of  the  case  in  the  circuit  courts  October,  1€^, 
the  deed  containing  the  recitals  was  offered  in 
evidence,  the  declarant,  Samuel  C.  Younff, 
was  dead.  It  only  remidned,  therefore,  to  ol- 
fer  some  evidence  that  the  declarant,  S^nuel 
0.  Young,  w&>  *>eiated  to  the  family  of  Samuel 
Young.  One  circumstance  reUed  on  to  show 
his  relationship  was  the  similarity  of  names 
Thb.  after  the  lapse  of  so  great  a  umc,  was  en- 
titled to  weight  Another  fact  was  that  the 
patent  to  Samuel  Young  for  the  land  in  con- 
troversy was  found  with  the  deed  of  Scm'iel 
0.  Young  to  John  Holmes  among  tlie  papers 
of  the  latter  after  his  death.  The  well  known 
practices  and  habits  of  men  in  the  transfer  of 
title  make  it  clear  that  the  patent  was  deliyorcd 
to  Holmes  hj  Samuel  C.  Young,  when  the  lat- 
ter delivered,  lus  own  deed  to  Holmes  for  the 
premises  conveyed  by  the  patent  There  was, 
therefore,  persuasive  proof  that  on  January  12. 
1819,  Samuel  C.  Youn^  had  in  his  possession. 
claiming  it  as  a  munnnent  of  his  title,  the 
patent  issued  by  the  Commonwealth  of  Vir- 
^nia  to  Samuel  Young;  and  tht  presumption 
IS  that  his  possession  of  the  patent  was  rijrbt- 
ful.  The  fact  that  Samuel  C.  Young,  repre^ 
scnting  himself  to  be  the  son  and  heir  of  Sant- 
uel  Young,  had  in  his  rightful  possession  the 
title  papers  of  the  latter  to  a  valuable  csUit«  is 
a  fact  tending  to  prove  the  truth  of  his  assert- 
ed relationship. 

Another  circumstance  of  wel^t  is  that  S.ixn- 
ucl  C.  Youne,  havinfi;  assumed,  as  the  son  and 
sole  heir  of  Samuel  Young,  to  convey  the 
landed  estate  of  the  latter,  and  his  grantct^ 
having  for  more  than  sixty  years  clnimcd  title 
under  his  conveyance,  the  right  of  Samuel  C. 
Young  to  make  the  conveyance  has  never,  so 
far  as  appears,  been  questioned  or  challenged 
by  any  other  person,  claiming  under  Samuel 
Young. 

After  a  lapse  of  sixty-one  years  wte  tliink 
these  circumstances  were  sufficient  to  pn>v« 
that  Samuel  C.  Young  was  of  the  family  of 
Samuel  Young,  and  tlut  che  declaration  ol  the 
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f  onner  daliberately  made  in  an  ancient  writing, 
ligDed,  sealed,  witnessed,  acknowledged  and  le- 
omrded,  to  the  effect  that  the  declarant  was  the 
only  cbikl  and  heir  of  Samuel  Toung  and 
that  the  latter  was  dead,  war  of  right  ad- 
miuad  in  evidence,  as  tending  to  prove  the  facts 
so  recited.  This  conclusion  is  sustained  by  the 
case  of  Deery  ▼.  Gray,  5  Wall.  796  [72  U.  S. 
bk.  18.  L.  ed.  858],  which  is  direcUy  in  point. 
See  also  (kmer  ▼.  Jackton,  4  Pet  1  [29  U.  8. 
bk.  7,  L.  ed.  761];  Crane  ▼.  Astar,  6  Pet  598 
(31  U.  S.bk.  8,  L.  ed.  514];  Qanoood  v.  Denr 
mis,  4  Binn^,  814;  Stokei  t.  Dau>e$,  4  Mason, 
2QB;  JaeiBitm  ▼.  Oooley,  8  Johns.  128.  In  view, 
therefore,  of  the  circumstances  of  the  case, 
there  was  no  error  in  the  refusal  of  the  court 
to  Instruct  the  Jury  that  said  recital  was  not 
eridence  against  the  defendants. 

Tlie  next  and  only  other  ground  of  error  al- 
leged by  the  defendants  iw  thai  the  court  re- 
fined to  charge  the  jury  on  the  question  of  for- 
feiture.   We  think  there  was  no  error  here. 

The  forfeiture  of  the  lands  in  controversy  is 
alleged  to  have  occurred  by  virtue  of  the  pro- 
visions of  thb  second  section  of  the  Act  of  Feb- 
ruary 87, 1885.  Two  classes  of  lands  were 
decbred  subject  to  forfeiture  by  this  Act 
The  flcst  was  lands  which  had  never  been  en- 
tered upon  the  books  of  the  commissioners  of 
revenue  for  the  county  in  which  the  lands  lav. 

There  Is  a  failure  to  show  that  the  lands  in 
question  had  never  been  listed  for  taxation 
upon  the  books  of  the  commissioners  of  Lee 
County,  within  whose  limits  they  were  includ- 
ecL  b  is  true  the  certificate  of  Uie  Auditor  of 
Public  Accounts,  introduced  by  the  defendants, 
states  that  the  records  of  Lee  County  prior  to 
1837  are  missing.  But  it  can  hardly  be  main- 
tained that  when  a  party  shows  his  inability  to 
1]  prove  an  essential  fact,  the  fact  may  be  in- 
ferred from  his  inability  to  prove  it 

But  the  same  certificate  shows  that  the  lands 
of  Samuel  Toung  were  placed  on  the  books  of 
the  commissioners  of  Lee  County  for  six  years, 
namely:  from  1827  to  1882  inclusive,  and  that 
the  taxes  on  the  same  lands  had  been  paid  up 
to  and  including  the  year  1882.  Upon  the 
showing  of  the  defendants  themselves,  it  ap- 
pears that  the  Umds  in  question  do  not  belong 
to  the  class  which  had  never  been  entered  upon 
the  books  of  the  commissioners  of  revenue. 

Xor  are  the  defendants  any  more  successful 
ii  showing  that  the  lands  in  controversv  fell 
within  the  second  class  liable  to  forfeiture, 
■miely:  those  which  for  many  years  previous 
to  February  27, 1835,  the  date  of  the  Act  de- 
claring the  forfeiture,  had  not  been  entered 
upon  the  books  of  the  commissioners  of  rev- 
cnoe.  For,  referring  to  the  second  section  of 
the  Act  of  March  10,  1882  (Laws  Va.  1883, 
chap.  78,  p.  87),  it  appears  that  only  those 
tracts  of  land  on  which  the  unpaid  taxes  ex- 
ceeded $10  were  liable  to  forfeiture  under  the 
Ad  of  Fefamary  27,  1835.  There  is  no  proof 
that  the  taxes  and  damages  on  the  lands  in 
qoeition  exceeded  that  amount  On  the  con- 
trary, if  the  table  of  lands  showing  the  taxes 
tbcreoo  for  the  years  1827  to  1882  inclusive, 
ceitiilad  by  the  Auditor  of  Public  Accounts,  in- 
dodea  the  lands  in  controversy,  as  the  defend- 
oootend,  the  taxes  thereon  for  all  the 
stated  amounted  to  onlv  88  cents,  and  the 
were,  therefore,  releasea  and  relinquished 
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by  the  second  section  of  the  Act  of  March  10, 
1882.  And  if  this  table  did  not  include  the 
lands  in  controversy,  then  there  is  an  entire 
failure  to  show  what  the  taxes  were.  The  de- 
fendants, therefore,  have  failed  to  prove  that 
the  hmds  in  controversy  were  liable  to  forfeit- 
ure under  the  Act  of  February  27,  1835. 

But  there  is  aflirmative  proof  that  no  forfcit- 
urecould  have  occurred,  for  the  time  forentering 
the  lands  on  the  commissioners'  books  for  taxa- 
tion and  for  paying  the  taxes,  and  thereby  pre- 
venting forfeiture,  was  extended,  as  has  been 
stated,  to  the  first  day  of  July,  1888;  and  it  was 
shown  bv  the  certiilcate  of  Crabtree,  the  dep- 
uty sheriff,  that  as  early  as  December  14, 1837, 
the  lands  in  controversy  were  placed  upon  the 
tax  books,  and  the  damages  thereon  taxed;  and 
it  was  further  shown  that  the  State  of  Vir- 
ginia never  claimed  the  lands  as  forfeited,  but, 
nom  the  year  1838  down  to  the  beginning  of 
this  suit,  a  period  of  more  than  thirty-three 
vears,  had  assessed  and  collected  taxes  therefor 
from  the  plaintiffs  and  those  imder  whom  they 
daiuL  It  follows  that  the  failure  to  show  a 
forfeiture  of  the  lands  under  the  Act  of  Feb- 
ruary 27, 1835,  was  complete.  U  would,  there- 
fore, have  been  the  duty  of  th<5  court,  if  it  gave 
any  instruction  upon  this  branch  of  the  de- 
fense, to  say  to  the  Jury  that  the  defendants 
had  failed  to  maintain  it  It  can  hardly  be 
urged  by  them,  as  a  ground  for  the  reverb  of 
the  Judgment,  that  the  court  did  not  so  charge. 
BrdUt  V.  Brock,  10  Wall  519  r77  U.  8.  bk.  19, 
L.  ed.  1002];  I^mip$,  etc.,  Camt.  Co.  v.  Bey- 
mour,  91  U.  8.  846  [Bk.  23,  L.  ed.  841]. 

Judgment  afflrTMO, 

Truecopj:   Test 

James  H.  MoKennej,  Qerk,  Sup.  Oourt  IT.  8. 


L.  M.  MARSHALL,  Plff.  in  Err,, 

e. 
STEPHEN  HUBBARD. 

(See  &  a  Beporter'S  ed.  415-419J 

Practice  -peremptory  inttruetion  for  plaintiff. 

Where,  fdylng  the  defendant  the  benefit  of  evarj 
Inference  that  could  have  been  fairly  drawn  irom 
the  evidence,  it  was  Insufficient  to  authorize  a  ver- 
dict in  his  favor,  a  peremptory  instruction  for  the 
plaintiff  was  proper. 

[No.  110.] 
Argued  Jan.  11. 18S6.     Decided  Mar.  ff ,  1886. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin. 
This  action  was  brou^i^ht  in  the  Circuit  Court 
of  Brown  County,  Wisconsin,  by  the  defend- 
ant in  error,  upon  two  promissory  notes,  against 
the  plaintifif  in  error.  The  notes  were  dnied 
by  the  plaintiff  in  error  and  were  pavable  to 
the  defendant  in  error.  The  trial  resulted  in  a 
verdict  for  the  defendant  in  error  for  a  part  of 
the  amount  daimed,  the  jury  allowing  a  re- 
coupment set  up  in  the  answer.  The  defendant 
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In  error  appealed  and  the  Supreme  Court  of  the 
btate  reversed  the  judgment. 

Uubbiird  V.  MarshaS,  50  Wis.  822. 

The  case  was  then  removed  to  the  Circuit 
Court  of  the  United  States,  where  the  court  di- 
rected a  verdict  for  the  plainti£f,  defendant  in 
error. 

It  is  unnecessary  to  an  understanding  of  the 
opinion  to  set  out  the  facts  alleged  in  defense 
of  the  action. 

Mr,  T.  R.  Hard*  for  plaintiff  in  error. 

Mr,  J*  D*  Karkham,  for  defendant  in  error 

'418]         ^^*  JttiHee  Harlan  delivered  the  opinion  of 
the  court: 

We  concur  with  the  circuit  court  in  holding 
that  the  alleged  false  representations  of  Hul? 
bard  to  Marshall  in  reference  to  the  quantity  of 
pine  upon  the  land  in  question  could  not  have 
resulted  in  any  injury  to  the  latter,  of  which  he 
could  complain  as  against  the  former,  unless, 
at  the  time  the  representations  were  made,  it 
was  understood,  with  Hubbard's  knowledge, 
that  Qillen  and  Monroe  were  to  surrender  their 
purchase  and  that  Marshall  was  to  take  their 
place  with  reference  to  the  land  and  nine.  Un- 
der such  an  arrangement,  Gillen  ana  Monroe 
would  be  released  from  their  obligations  to 
llubbard,  while  Marshall  would  occupy  the  po- 
sition of  a  purchaser  of  the  land  and  the  pine, 
the  title  remaining  in  the  plaintiff.  The  evi- 
dence, however,  fails  to  connect  FTubbard  with 
any  such  understanding  or  arrargament  The 
evidence  shows  nothing  more,  cs  between  the 
parties  to  this  suit,  than  a  purchase  by  Marshall 
of  certain  property  rL^hts  which  Hubbard  held, 
including  Qillen  and  Monroe's  obligation  to 
him  in  reference  to  the  land  in  question.  Mar- 
shall was  aware  of  the  extent  of  that  obligation, 
and  took  from  Hubbard  the  writing  of  May  ^, 
1874,  which  recites  that  Hubbard  mul  sold  and 
assigned  to  him  "all  his  right,  title  and  interest 
in  and  to  a  certain  contract  executed  and  en- 
tered into  by  and  between  the  said  Stephen 
Hubbard,  Nicholas  Gillen  and  Hugh  Monrt>e, 
which  said  contract  is  dated  2dd  of  May.  1878;" 
Hubbard  reserving  the  right-to  enforce  the  coy- 
eunuts  contained  in  that  contract  in  his  own  in- 
terest and  behalf,  in  case  of  default  in  the  pay- 
meut  of  either  of  the  notes  executed  by  Mar- 
shall to  hiuL  So  clearly,  in  our  Judgment, 
docs  the  evidence  show  that  this  was  the  only 
contract  between  the  parties  to  this  suit,  that  a 
verdict  based  upon  any  other  view  ought  to 
have  been  set  aside. 

[410''         Giving  the  defendant  the  benefit  of  eveir  in- 
ference that  could  have  been  fairly  drawn  ifrom 
tlie  evidence,  written  and  oral,  it  was  insuffi- 
cient to  authorize  a  verdict  in  his  favor.    Such 
.     being  the  case,  a  peremptory  instruction  for  tlie 
plaintiff  was  proper.    PleasanU  v.  Fant,  22 
Wall.  116  [89  U.  8.  bk.  22,  L.  ed.  780];  MonU 
Clair  v.  Dana,  107  U.  8.  102,  and  BandaU  ▼. 
B,  R.  do.  109  U.  8.  488  [6k.  27,  L.  ed.  486, 
10061;  Andarmm  do,  Oamrt.  v.  Beal,  118  U. 
K.  241,  and  Baylii  v.  TrausUen  Ins.  Co,  118  U.  8. 
820  FBk.  28,  L.  ed.  971,  990]. 
T/iS  Judgment  it  qffirmed. 
True  copy.  Test: 
JamoB  H.  MoKenney.  Oerk^  Sup.  Courts  U.  8b 


THOMAS  T.  STURGES  et  al.  Ptfft.  im  Err.. 

V, 

UNITED  STATEa 

(8ee  &  C  Reporter's  ed.  88&-a68w> 

Legacy  tax^when  tax  aeeruee, 

A  legacy  which  d!d  not  become  ^ jiible  onto  aft- 
er the  repetiltng  Act  of  July  14. 1?70  took  •effect,  la 
held  not  to  be  subject  to  a  Xcgscy  tax  under  the  Act 
of  Jane  SO,  1864,  as  amended  by  that  of  July  18,  ISGft. 

[No.  198.] 
Submitted  Mar,  24, 1886.  Decided  Mar,  S9,188S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

This  action  wns  brought  in  the  District  Court 
of  the  United  States  for  the  Southern  District 
of  New  York  by  the  defendant  in  error,  to  re- 
cover a  legacy  tax  on  a  lecacy  of  $100,000  giv- 
en by  the  will  of  Thomas  T.  oturges  (who  ofied 
July  17.  1870)  to  George  W.  M.  Sturgcs,  ''to  be 
paia  to  him  within  three  months  after  he  shall 
arrive  at  the  age  of  twenty-one  years." 

The  said  George  W.  M.  Sturges  did  not  ar- 
rive at  the  age  of  twenty-one  years  until  Feb- 
ruary 21.  1872. 

The  district  court  overruled  a  demurrer  by 
the 'defendants  and  gave  Judgment  for  tlic 
plaintiff.  The  court  below  having  aftirmeil 
this  judgment  on  error,  the  defendants  sued 
out  this  writ  of  error. 

Mr.  Titomae  Uarland,  for  plaintiffs  in  error. 

Mr.  John  Ooode,  Sotieitor-uen,,  for  dcfendaDt 
in  error. 

Mr.  Cliuf  Justice  Wu,iteile\WcTed  the  opin- 
ion of  the  court: 

TJiie  judgment  is  retersed  on  the  authority  of 
Mas(m  V.  Saroent,  104  U.  8.  689  [Bk.  26.  L. 
ed.  894],  and  the  cause  remanded,  with  instrac- 
tiona  to  reverse  the  judgment  of  the  District 
Court  and  to  send  the  case  back  to  that  court 
for  further  proceedings  according  to  law. 
True  copy.   Test: 

James  H.  McKeoney,  Qerk,  Snp.  r*>r^rf^  tr.  a. 


UNION  PACIFIC  RAILWAY  COMPANT. 

Appt., 

V, 

UNITED  STATES. 


MO 


UNITED  STATES,  AfpL, 

V. 

UNION  PACIFIC  RAILWAY  COMPANY. 

(See  &  C.  R^wrter'B  ed.  85^-188.) 

Union  Padfle  Bailufay—constntctian  of  jte<. 
ute—MetAod  qf  fixing  rate  of  iransportaSsom 
charges, 

L  In  a  controversy  between  the  Union  Pacillo 
Baflway  Company  and  the  United  States,  arlsliiir 
under  the  Act  of  July  1.  1802.  It  It  Immaterial 
whether  the  amount  actually  found  to  be  due  for 
transportation  of  the  mails  ^*at  fair  and  reasoiMbie 
rates  of  compensation,  not  to  exceed  the  amouota 
paid  by  private  partiee  for  the  same  kind  of  aerv. 
ke,**  as  required  by  said  Act,  Is  aanertatnod  upcMa 
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erldanoe  oomparin^  them  with  the  rates  prerlous- 
IT  deCermlned  and  fixed  hy  the  CompaDy,  or  with 
tiKve  allowed  by  the  aooounttofr  omoers  of  the 
OoTcmiiient.  The  only  material  tnios  Is  to  adjudge 
vhat  It  dueacoordin^  to  the  rule  prescribed  by  the 
•tatute ;  and  a  finding  ty  the  «v>urt  of  claims,  *^at 
the  amounts  sOlow^id  and  retained  by  the  Treasury 
Departmrot  for  transportation  of  mails,  as  of ore- 
MJoTare  a  fair  and  reasonable  compensation  for 
cbe  ier rice, 'and  not  in  excess  of  the  rates  paid  b/ 
prfrmte  parties  for  the  same  kind  of  senrioe,**  is 
aald  to  be  sufltolent. 

t.  The  bridge  ^f  the  Union  Pacific  Railway  Com- 
smnf  between  Oounctl  BluflS  and  Omaha  is  subject 
totiie  proYislOM  of  the  Act  of  July  i,  IMS,  as  to 
the  raie4  to  be  paid  by  the  ClOTemment  for  trans- 
portation orer  it. 

a.  n  memi  that  the  serrloe  rendered  by  a  oar- 
rfer  In  transporting  a  local  passenger  between  two 
pointt  to  nut  in  law  identical  with  that  rendered  in 
onans^orting  a  through  passenger  between  the 
same  iMThitSi 

[Noe.  1084.  Ite5.] 
Argued  Jan.  te,  1886.    Decided  Mar.  t9, 1886, 

CROSS  appeals  from  the  Ck>iirt  of  Claimi. 
The  case  is  stated  by  the  court 
Metm.  John  F.  Dillon.  J.  M.  WiUon  and 
SULmey  BartUtt,  for  the  Union  Pacific  Railway 
Company. 

Mr,  John  Oooda*  SoUettarOen.,  for  the 
United  Statea. 

Mr.  Jugtiee  Bbitthews  delivered  the  opin- 
ion of  the  court: 

In  the  case  of  Uhio^  Paeifie  R  Co.  ▼.  U. 
a.  104  U.  S.  662  [Bk.  26,  L.  ed.  884],  on  ap- 
peal from  the  court  of  claims,  it  was  decided 
that  the  Railroad  Company,  by  virtue  of  the 
wbcth  section  of  the  Act  of  July  1,  1862,  chap. 
IdO,  12  Stat  at  L.  489,  was  entitled  to  be  paid 
by  the  Government  for  services  rendered  in  the 
transportation  of  the  mails  over  its  road,  and 
of  the  tfmp^«#  accompanying  them,  compensa- 
tion at  fair  and  reasonable  rates,  not  to  exceed 
the  amounts  paid  by  private  parties  for  the 
same  kind  of  service,  and  not  such  rates  as 
were  or  might  be  prescribed  by  general  laws 
r^ulating  the  compensation  for  similar  service 
by  other  railway  companies;  and  for  the 
purpose  of  ascertaining  and  awarding  the 
amount  due  for  such  services  as  had  been  ren- 
dered, and  for  which  the  suit  had  been  brought 
the  lodgment  was  reversed  and  the  cause  re- 
maooed  to  the  court  of  claims. 

In  that  court  the  cause  was  consolidated  with 
two  others  between  the  same  parties,  having 
ftmiUir  objects,  and  an  amended  petition  was 
aobatituted,  in  which  the  Union  Pacific  Rail- 
way Company  was  plaintifT,  that  being  the 
name  of  this  consolidated  corporation  composed 
of  The  Union  Pacific  Railroad  Ck>mpany,  The 
KaDMt  Pacific  Railway  Ck>mpany,  and  The 
Denver  Pacific  Railway  and  Telegraph  Com- 
petty.  In  that  petition  the  plaintiff  alleged 
daime  against  the  €k>vemment  for  compensa- 
tioo  for  transportation  of  troops,  mails,  muni- 
tkMM  of  war,  sopplics,  public  stores,  passengers, 
Bail  agents  and  clerks,  and  the  transmission  of 
dispatchei,  the  details  of  which  were  set  out  in 
tr*^">w«  attached  thereto.  Of  these  the  sum 
of  $3,768,968.60  was  alleged  to  have  accrued 
fdr  ■enices  rendered  by  the  Union  Pacific  Rail- 
toed  Compenr  prior  iod  up  to  June  80, 1878, 
eae  helf  of  which,  it  was  admitted,  should  be 
lelalDed  by  the  Government  and  applied,  as  re- 
qoiied  by  section  6  of  the  Act  of  July  2, 1864, 
to  the  payment  of  the  bonds  issued  by  the  Uni- 
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ted  States  in  aid  of  the  construction  of  the 
road:  an  additional  samof  $1,415,415.25  was 
claimed  to  be  due  and  Mtyable  in  cash,  for  serv- 
ices rendered  by  the  Kansas  Pacific  Railway 
Company  for  similar  services,  and  the  further 
sum  of  $94,206.20  for  like  services  rendered 
^  the  Denver  Pacific  Railway  and  Telegraph 
Company. 

It  was  also  averred  that  the  several  amounts 
charged  for  the  services  so  performed  were  ac- 
cord&ig  to  the  rates  therefor  which  the  railroad 
company  had  determined  and  fii»d,  both  as  re- 
spects the  (Government  and  the  public,  and  of 
which  the  (Government  and  the  several  depart- 
ments were  duly  notified;  which  rates  were 
fair  and  reasonable  and  not  exceeding  the 
amounts  paid  by  private  parties  for  the  same 
kind  of  service. 

The  United  States  filed  an  answer  to  this 
complaint  denying  generally  all  its  allegations, 
and  with  it  a  counterclaim  for  the  recovery  or 
the  sum  of  $11,500,000,  alleged  to  be  due,  as 
follows:  $1,()00,000,  being  5  per  centum  on  the 
net  earnings  of  the  Kansas  Pacific  Railway 
Company  on  the  subsidized  portion  of  its  road 
from  November  2, 1868,  to  December  81,  1882; 
$1,500,000  being  5  per  centum  of  the  net  earn- 
ings of  the  Unu>n  Pacific  Railroad  Company 
from  November  6, 1875,  to  June  80,  1878:  and 
$9,000,000,  as  being  25  per  centum  of  the  gross 
earnings  of  the  Union  Pi(pific  Railroad  Ck>mpany 
from  June  80, 1878,  to  December  31, 1882,  after 
deducting  the  necessary  expenses  actually  paid 
within  the  year,  in  operaong  and  keeping  the 
same  Ln  a  state  of  repair,  and  also  the  sum  paid 
within  the  year  in  discharge  of  interest  on  the 
first  mortgage  bonds. 

To  this  counterclaim  the  plaintiff  answered, 
in  substance,  that  the  25  per  centum  of  the 
earnings  referred  to  were  required  by  law  to  be 
paid  into  a  sinking  fund  for  the  benefit  of  the 
plaintiff,  and  to  be  used  in  liquidation  of  its 
obligations;  that  the  amount  so  to  be  paid  is  such 
a  sum,  not  exceeding  the  sum  of  $850,000  in  any 
one  year,  as,  added  to  the  amount  earned  by  the 
company  for  transportation  for  the  defendants, 
will  amount  to  25  per  centum  of  the  net  earn- 
ings of  said  company,  no  monev  being  required 
to  be  paid  into  said  sinking  fund  unless  the  com- 
pensation for  transportation  shall  not  eaual  25  [358] 
per  centum  of  said  net  earnings;  that  during  the 
period  mentioned  in  the  counterclaim,  to  wit: 
from  June  80, 1878,  to  December  81, 1882,  the 
United  States  beoune  and  is  still  indebted  to  the 
plaintiff,  on  transportation  account,  in  the  sum 
of  $7,158,166.06,  as  shown  in  schedules  exhib- 
ited, one  half  of  which  amount,  $8,579,083.08, 
is  applicable  to  bond  and  interest  account,  and 
the  other  half  to  the  sinking  fund  account, 
which  said  last  mentioned  sum  is  equal  to  and 
a  fun  satisfaction  of  all  the  demands  of  the  de- 
f enduit  and  of  the  obligation  of  the  plaintiff  to 

Say  the  said  25  per  centum  of  its  net  earnings 
liring  the  said  ^rlod. 

On  these  issues  the  court  of  claims  ascer- 
tained from  the  evidence  the  facts  in  dispute, 
which  are  set  forth  in  special  findiigs;  and  on 
these  findings  its  conclusions  of  law,  that  the 
plaintiff  is  entitled  to  be  paid,  on  account  of  the 
matters  set  forth  in  the  claim,  me  sum  of  « 

$2,910,124.08;  that  the  defendante,  on  account 
of  the  counterclaim,  are  entitled  to  be  paid  the 
sum  of  $4,487,807.89;  and  that  the  United 
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States  16  cooBequently  entitled  to  judgment  for 
tlie  difference,  amoantiue  to  $1,577, 6&.dl,  and 
judsrment  was  bo  entered. 

The  United  States  appealed  from  so  much  of 
this  judinnent  as  allowea  to  the  plaintiff  the  sum 
of  4t2.910j24.08,  on  its  claim. 

The  plaintiff  appealed  from  the  whole  Judg- 
ment. 

And  the  case  is  now  here  for  determination 
on  these  cross  appeals. 

The  only  question  of  law  made  upon  its  ap- 
peal, by  the  plaintiff  below,  is  that  the  court  of 
claims  faikd  in  its  findmg  of  facts  as  to  com- 
pensation cUiimed  for  transportation  of  the 
mulls  to  meet  the  actual  issue  made  by  the 
pleadings.  This  issue,  it  is  said,  was  an  amrma- 
tion  on  the  part  of  the  plaintiff,  and  a  denial 
on  the  part  of  the  defendant,  that  the  rates  of 
transportation  fixed  and  determined  by  the 
Railway  Company,  of  which  notice  had  been 
given  to  the  proper  department  of  the  Qovem- 
ment,  were  fair  and  reasonable,  and  not  in  ex- 
cess of  what  was  paid  by  private  parties  for 
the  same  kind  of  service;  whereas,  the  finding 
of  fact  by  the  court  of  claims  was  "  that  the 
r350]  amounts  allowed  and  retained  by  the  Treasury 
Department  for  transportation  of  mails,  as 
aforesaid,  are  a  fair  ana  reasonable  compensa- 
tion for  the  service,  and  not  in  excess  of  the 
rates  paid  by  private  parties  for  the  same  kind 
of  service."  A  distinction  is  thus  sought  to  be 
made  between  a  quantum  meruit ,  ascertained 
according  to  the  rate  prescribed  by  the  Act, 
and  rates  determined  and  fixed  in  the  first  in- 
stance bv  the  Railway  Company,  not  to  be  dis- 
turbed If  they  are  found  not  to  be  in  excess  of 
the  limit  prescribed  by  the  statute. 

But,  as  it  seems  to  us,  this  is  a  distinction 
without  a  difference.  It  is  quite  immaterial 
whether  the  amount  actually  found  to  be  due 
for  transportation  of  the  mails,  '*  at  fair  and 
reasonable  rates  of  compensation,  not  to  exceed 
the  amounts  paid  by  private  parties  for  the 
same  kind  of  service,  as  required  by  the  sixth 
section  of  the  Act  of  July  1, 1862,  is  ascertained 
upon  evidence  comparing  them  with  the  rates 
previously  determined  and  fixed  by  the  Com- 
pany, or  with  those  allowed  bv  the  accountioe 
officers  of  the  €k>vemment  The  only  materi^ 
thing  is  to  adjudge  what  is  due  according  to 
the  rule  prescribed  by  the  statute.  That  the 
court  of  claims  has  done.  In  doing  so,  it  has 
virtually  decided  the  point  of  the  i^ue ;  for  if 
the  Company  has  charged  rates  producing  a 
different  amount,  they  are  thereby  declared  not 
to  be  fair  and  reasonable,  because  whatever 
differs  from  the  amoimt  found  by  the  court  to 
answer  this  description  cannot  be  supp<^ed  to 
fulfill  it.  There  cannot  be  two  diffmng  rates 
for  such  compensation  which  will  both  corre- 
spond with  the  conditions  prescribed  by  Uie 
Act  of  Congress. 

We  come  now  to  consider  the  appeal  of  the 
United  Stotes. 

The  first  question  arising  upon  this  appeal  re- 
lates to  the  charges  which  may  be  lawfully 
made  to  the  Government  for  transportation 
services  over  the  bridge  of  the  Union  Pacific 
Railway  Company  between  Council  Bluffs  and 
Omaha.  On  this  sublect,  the  finding  of  the 
court  of  daims  is  as  follows : 

*'  The  Company's  uniform  rate,  during  the 
time  covered  by  this  suit,  for  tb<>  *<^n8porta- 
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I  tion  of  pa8sen|erB  between  Council  Bluffs  and 

;  Omaha,  over  its  bridge  and  approaches,  a  dis- 

<  tance  of  8.97  miles,  was  fifty  cents  each,  which     [9| 

I  sum  was  included  in  the  price  of  tickets  sold 

i  for  longer  or  shorter  distances.    That  was  a  fair 

and  reasonable  rate  of  compensation  to  t>e  paid 

by  the  defendants  and  not  in  excess  of  the  rates 

paid  by  private  parties  for  the  same  kind  of 

service. 

"  The  treasury  department  did  not  allow  fif- 
ty cents  for  each  passenger  so  transported  for 
the  defendants,  but  in  ^ch  case,  ascertaining 
over  what  railroad  or  public  highway  the  pas- 
senger reached  Council  Blufb  or  Omaha,  and 
the  rate  per  mile  paid  b^  him  over  such  part  of 
said  railroad  or  public  highway  as  he  had  thus 
traveled,  the  Company  was  allowed  only  the 
same  rate  per  mile  for  transporting  such  pas- 
senger between  Council  Bluffs  and  Omaha  as 
he  had  so  paid  on  the  road  leadin|  to  the  bridge. 
On  the  roads  leading  to  said  bridge  Uie  rates 
per  mile  are  different,  and  the  rates  on  the  same 
road  differ  acoordinj;  to  distance  traveled. 

'*The  difference  between  the  amount  so  al- 
lowed by  the  treasury  department  for  the  trans- 
portation of  such  passengers  for  the  defendants 
and  that  which  the  Company  should  be  allowed 
if  it  has  a  right  to  cbarse  fifty  cents  for  each 
passenger  so  transported  during  the  time  above 
specified,  is  $3,098.31. 

**  Similar  rules  were  applied  by  the  treasury 
department  to  the  transportation  of  freight 
over  said  bridge,  and  the  disallowance  resulting 
therefrom  amounted  to  $10,885.84.  Tbe  rate 
claimed  by  the  Company  for  transportation  of 
freight  over  said  bridge  was  fair  and  reasonable, 
and  not  in  excess  of  the  rates  paid  by  private 
parties  for  the  same  kind  of  service." 

The  contention  of  the  Qovemment  in  support 
of  the  allowances  made  by  the  treasury  deport- 
ment, thus  adjudged  to  be  insufficient,  ia  based 
on  the  Act  of  February  24,  1871.  chap.  67.  16 
Stat,  at  L.  480,  under  which  it  is  claimed  tbe 
bridge  was  built,  which  provides  that : 

"  Said  bridge  may  be  so  constructed  as  to 
provide  for  the  passage  of  ordinary  vehicles  of 
travel  ;  and  said  Company  may  levy  and  collect 
toUs  and  charges  for  the  use  of  the  same ;  and 
for  the  use  and  protection  of  said  bridge  and 
property  the  Union  Pacific  Railway  Company 
shall  be  empowered,  governed  and  limited  by 
the  provisions  of  the  Act  entitled  'An  Act  to 
Authorize  the  Construction  of  Certain  Bridges 
and  to  Establish  them  at  Postroads,'  approved 
July  25,  1886,  so  far  as  the  same  is  applicable  r«. 
thereto."  ^^ 

The  Act  thus  referred  to  is  chapter  S46  of 
1866,  14  Stat  at  L.  245,  of  which  section  3  isas 
follows : 

"  An^  bridge  constructed  under  this  Act,  and 
accordmg  to  its  limitation,  shall  be  a  lawful 
structure,  and  shall  be  recognized  and  known 
as  a  post  route ;  upon  which,  also,  no  higher 
charge  shall  be  made  for  the  transportation 
over  the  same  of  the  mails,  the  troops  and  the 
munitions  of  war  of  the  United  States,  than  the 
rate  per  mile  paid  for  the  transportation  over 
the  railroads  or  public  highways  leading  to  the 
said  bridge." 

It  is  argued  that  this  limitation,  made  by  ref- 
erence a  part  of  the  Act  of  1871,  apphes  to 
charges  to  be  made  by  the  Union  raoflc  Rail- 
way Company    for  transportation   over   the 
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bridge,  considered  at  part  of  its  railway  line, 
tod  supersedes  the  legislative  coDtract  con- 
tained in  section  6  of  the  Act  of  July  1, 1602, 
whereby  it  was  authorized  to  receive  compen- 
latloQ  at  fair  and  reasonable  rates,  not  in  excess 
of  those  charged  to  private  parties  for  similar 


The  court  of  claims  held  otherwise,  and  we 
think  rightly.  The  Omaha  bridge  of  the 
Union  Pacific  Railway  Company  was  not  con- 
stmcted  under  the  Act  of  1866.  It  was  con- 
tracted under  the  original  Acts  Incorporating 
the  Company :  the  Acts  of  July  1, 1862,  and  of 
Julr  4,  1864,  and  the  Act  of  February  24, 1871; 
ina  the  reference  In  the  last  named  Act  to  the 
Ad  of  1866  was  for  the  purpose  of  extending 
tke  proTlaions  of  the  latter,  so  far  as  necessary 
ID  confer  additional  powers  upon  the  Railway 
Company  for  the  use  and  protection  of  the 
bridee,  and  contains  no  evidence  of  any  Intent 
30  the  port  of  Congress  to  change  the  rule  as  to 
rates  of  transportation  over  the  line  of  the 
KaOwar  Companv,  as  prescribed  by  section  6 
A  the  Act  of  JulV  1,  1862.  In  the  case  of  the 
Unum  Pad  fie  R,  'Ch.  v.  HaU,  91 U.  8. 848  [Bk. 
38.  L.  ed.  428],  It  was  decided  that  the  bridge  In 
question  became  part  of  the  railroad  of  the 
Cbmpeoy,  and  that  the  Company  was  bound  to 
run  and  operate  Its  whole  road.  Including  the 
bridge,  as  one  connected  and  continuous  line. 
The  bridge,  therefore,  as  part  of  the  railroad, 
became  subject  to  the  provisions  of  the  Act  of 
July  1,  1863,  as  to  the  rates  to  be  paid  by  the 
Oovemment  for  transportation  service  over  It, 
and  there  is  nothing  in  the  Act  of  1871  that 
changea  the  application  of  the  rule  fixing  these 


The  next  question  arising  en  the  appeal  of 
the  United  States  relates  to  Items  charged  for 
the  transportation  of  passengers,  on  account  of 
the  Qoremment,  traveling  between  Council 
Bfatffs  ax>d  Ogden. 

Tbe  finding  of  facts  on  the  subject  by  the 
eoon  of  claims  Is  as  follows : 

**  The  Company's  uniform  rate  for  the  trans- 
portation of  passengers  between  Council  Bluffs 
and  Ogden,  when  said  passencers  purchase 
cicketa  at  either  of  those  places,  is  $78.50  each; 
bat«  bj  contracts  with  connecting  railroad  com- 
panies, the  claimant  receives  from  said  com- 
paoiea  who  aell  through  tickets  at  reduced  rates 
from  New  York,  San  Francisco,  and  other 
places  orer  their  own  and  the  claimant's  road, 
$54  only  for  each  passenger  carried  between 
aaid  CoancO  Blufts  and  Ogden  upon  said 
thjoo^  tickets,  as  Its  proportion  of  money  paid 
for  the  whole  through  distance. 

"  In  computing  the  compensation  set  out  In 
ftodinR  IX.  the  treasury  department  allowed 
Ibe  ciumant  only  t54  for  each  passenger  car- 
ried for  the  defendants,  when  said  passenger 
did  Doi  have  a  through  ticket  over  its  own  and 
other  roads,  but  took  the  train  at  Council  Bluffs 
or  Ogden  upon  an  order  from  the  defendants' 
Botborized  officers  to  proceed  over  the  road  be- 
tween tliose  places  at  the  charge  of  the  €k>vem- 

Tbe  difference  between  $54  allowed  as 
__.ne«aid  and  $78.60  claimed  by  the  Company 
for  each  passenser  so  transported  by  the  claim- 
ant. Is  $2,865.88  for  the  period  covered  by  this 
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reasonable  rate  of  compen^tion  to  tie  paid  \*y 
tbe  defendants  for  the  transportation  of  a  ims- 
scnger  taking  a  train  at  Ogden  or  Council 
Blims  and  pissing  over  the  road  between  those 
places,  without  a  through  ticket  purchased  of 
other  roads  as  aforesaid,  and  not  in  excess  of 
the  rates  charged  private  parties  for  the  same 
kind  of  service. 

"  In  some  Instances  the  requisition  for  trans* 
portation  presented  to  the  agents  of  the  Com- 
pany stated  on  Its  face  that  the  passenger  was 
boimd  from  seaboard  to  seaboard,  and  In  oth- 
ers the  requisition  fumishcMi  no  Information  on 
the  subject. 

"  How  much  of  thejnim  disallowed  was  for 
one  and  how  much  for  the  other  kind  of  requi- 
sition is  not  shown,  but  the  Company  con- 
cedes the  reduction  in  the  former  cases. 

The  contention  on  the  part  of  the  United 
States  is  that  localpassengers  carried  on  its  ac- 
count, between  Council  Bluffs  and  Ogden, 
shall  be  carried  at  the  same  rates  as  are  charged 
for  through  passengers  passing  between  those 
points,  as  part  of  a  journey  over  the  whole  line, 
although  a  difference  is  nuide  in  respect  to  all 
other  persons.  But  the  court  of  claims  has 
found  as  a  fact  that  the  amount  found  by  It  is 
based  upon  rates  between  those  points  which 
are  fair  and  reasonable,  and  not  in  excess  of 
those  charged  to  private  persons  for  the  same 
service.  We  cannot  review  this  finding  of  fact, 
and  no  question  of  law  arises  upon  it,  unless 
it  be  one  whether  the  service  rendered  in  trans- 
porting a  local  passenger  between  the  two 
pohits  is  In  law  Identical  with  that  rendered  in 
transportiag  a  through  passenger  between  the 
same  points  as  part  of  tne  tranisit  over  the  dis- 
tance of  the  whole  line.  This  we  cannot  af- 
firm. 

As  the  United  States  did  not  appeal  from 
that  part  of  the  judgment  of  the  court  of  claims 
finding  the  amount  due  on  account  of  the  coun- 
terclaim, no  question  arises  thereon. 

We  Und  no  error  in  the  judgment,  and  it  %i  ao- 

eordinglp  affirmed. 
True  copy.   Test:  _         _. 

James  H.  MoKenney,  Clerk,  Sup.  Oourt,  XT.  8. 
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Tbe  court  finds  that  $78.50  Is  a  fair  and 
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Bx  parte: 

In  the  Matter  of  PHCENIX  INSURANCE 
COMPANY  OP  LONDON,  ENGLAND; 
GUARDLAN  FIRE  AND  LIFE  IN- 
SURANCE COMPANY  OF  LONDON, 
ENGLAND;  NORTH  BRITISH  MER- 
CANTILE INSURANCE  COMPANY  OF 
LONDON,  ENGLAND,  AND  EDIN- 
BURGH,  SCOTLAND ;  AND  COMMER- 
CDOi  UNION  ASSURANCE  COMPANY 
OP  LONDON,  ENGLAND. 

(Sees.  C  Beporter*8  ed.  807-^70J 

Juriedietianr-joinder  jf  diitinei  UaHlUiee  t$ 

DtotlDot  decrees  against  distlnot  parties  on  dls- 
tiDct  causes  of  action,  or  on  a  single  cause  of  action 

NOTB.— J^ir(t(Kee<on  of  Aiprefii«  OpMft ;  d0i>en<lset 
on  value  ofmatter  in  etmlrovenif.  Bee  Gordon  t. 
Ogden,  tSU.  &  hk.  7,  att,  not^ 


[363] 


[367] 


865-367;  870-887 


SlTFRSiai  COUBT  OV  TBB  UhTTED  STATSa. 


Oct.  TERii, 


[360] 


[370] 


[365] 


In  whloh  there  are  distlnot  liabilities,  oonnot  be 
Joined  to  give  this  court  Jurisdiction  on  appeal. 

[No.  7  Orig.l 
Argued  March  tt,lS86.  Decided  March  e9J886, 

ON  RETURN  to  a  rule  to  show  cauae  why  a 
writ  of  mandamue  should  not  issue  com- 
manding the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Vermont  to 
allow  an  appeal. 

The  case  sufficiently  appears  in  the  opinion. 

Mr,  W.  S.  B.  Hopkbuh  for  petitioners. 

Mr,  Martin  H.  Qoddard,  filed  a  brief  for 
the  respondents,  but  the  court  declined  to  hear 
argument  on  that  side. 

Mr,  ChitfJttttiee  Waite  delivered  the  opin- 
ion  of  the  court: 

The  rule  is  well  settled  that  distinct  decrees 
against  distinct  parties  on  distinct  causes  of  ac- 
tion or  on  a  single  cause  of  action  in  which  there 
are  distinct  liabilities,  cannot  be  joined  to  give 
this  court  jurisdiction  on  appeal.  Seavery, 
BigeUrw,  5  Wall.  208  [72  U.  8.  bk.  18.  L.  ed. 
195];  Ex  parte  Baltimore  <ft  Ohio  R,  K  Co,; 
Sehioed  Y.Smith;  Farmers  Loan  and  Trust  Oo,y, 
Turner  [  Waterman'],  and  Adams  v.  Crittenden, 
106  U.  8.  6. 188, 270. 677  [Bk.  27,  L.  ed.  78, 156, 
117, 99];  Eawleyy,  Fairbanke,lOS  U.  8.548  [Bk. 
«7,  L.  ed.  822];  Fourth  National  Bank  v.  Stout 
113  U.  8.  684  [Bk.  28,  L.  ed.  1152];  Stewart  y, 
Dunham  [ante,  829].  This  is  such  a  case.  The 
tfuit  was  brought  on  a  single  instrument,  by 
which,  as  it  was  adjudged,  an  agent  of  the  sev- 
eral insurance  companies  named  bound  them 
severally,  each  for  its  proportionate  share  of  one 
fourth,  to  insure  the  property  of  Mrs  Helen  M. 
iTitton  for  $12,000;  and  th J  decree  is  against 
each  Company  separately  for  its  separate  obli- 
gation under  this  instrument,  to  wit:  $3,438.50 
and  no  more.  The  biU  alle;i:ed  the  separate 
liability  of  each  Company,  and  prayed,  in  sub- 
stance, for  decrees  against  them  severally  for 
the  proportion  assumed  by  each  in  the  contract. 
Each  Company  answered  separately,  all  setting 
up  the  same  defenses. 

Under  these  dreumstanees  it  toas  right  for 
the  Circuit  Court  to  rrfuse  the  aUowanes  of  an 
appeal,  and  the  petition  for  a  mandamus  is  eon- 
sequenUy  denied. 

True  copy.    Test: 

James  H.  McKennej,  Clerk.  Sup.  Court,  U.  S. 


PHCENIX  MUTUAL  LIFE  INSURANCE 
COMPANY   OP   HARTFORD,    CON- 
NECTICUT, Flff,  in  Err,, 

JOHN  H.  WALRATH. 

(See  8.  a  Reporter's  ed.  866-807.) 

Removal  cf  causes^ Att  cf  1876, 

The  rifrht  to  remove  asult  under  the  Act  of  March 
8, 187S,  Is  lost  by  a  f aflure  to  file  a  petition  before  or 
at  the  term  at  which  said  cause  could  be  first  tried 
and  bcEfore  the  trial  thereofc  and  it  is  not  restored 
by  a  subeeauent  amendment  of  the  pleadings  pre- 
•entlnff  difterent  issues. 

[No.  196.] 
ffubmitied  March  gS,  1886.    Decided  March  g9. 

1886. 
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F    ERROR   to  the  Circuit  Court  of  the 
United  8tate8  for  the  Eastern  District  of 
Wisconsin. 

The  case  sufflcientlj  appears  in  the  <^inion 
of  the  court 

Mr,  George  P.  Miller,  for  ptaintifT  in 
error. 

Mr,  Jas.  O.  Jenkins,  for  defendant  fai 
error. 

Mr,  Chief  Justice  Waite  delivered  the  ophi-    ,^ 
ion  of  the  court:  *-^ 

The  order  renumding  this  case  la  aflBrmed, 
The  right  to  the  removal  of  a  suit  under  the  Act 
of  March  8. 1875, 18  Stat  at  L.  470,  chap.  137,  is 
lost  bj  a  failure  to  file  a  petition  "  before  or  at 
the  term  at  which  said  cause  could  be  first  tried 
and  before  the  trial  thereof;"  and  it  is  not  le- 
stored  by  an  amendment  of  the  pleadings  after- 
wards so  as  to  present  different  issues.  As  was 
said  in  Babbitt  v.  Clark,  108  U.  8.  612  [Bk.  26. 
L.  ed.  509]:  "The  Act  of  Congress  does  not 
provide  for  the  removal  of  a  cause  at  the  first 
term  at  which  a  trial  can  be  had  on  the  issues, 
as  finally  settled  by  leave  of  the  court  or  other-  r  j 
wise,  but  at  the  first  term  at  which  the  cause, 
as  a  cause,  could  be  tried."  This  rule  has  been 
strictly  adhered  to.  Edrington  Y.Jefferson,  111 
U.  8.  775  [Bk.  28,  L.  ed.  596];  PuUman  Palace 
Car  Co.  V.  Speck  and  Qregory  v.  Hartley,  118 
U.  8.87,  745  [Bk.  28.  L.  ed.  926,  1151].  Here 
the  suit  was  begun  July  19,  issue  joined  August 
26.  1880,  and  a  trial  had  Pebniary  23,  1881, 
which  resulted  in  a  verdict  and  judgmuut  for 
the  present  plaintiff  in  error.  This  judgment 
was  reversed  by  an  appellate  coiut  October  19. 
1881,  and  the  cause  sent  back  for  a  new  trial. 
In  the  trial  court  an  amended  answer  which 
oontained  a  counterclaim  was  filed  on  leave 
May  20, 1882,  and  the  petition  for  removal  was 
not  filed  until  September  13,  1882.  This  was 
clearly  too  late.    Affirmed. 

True  copy.    Test: 

James  H.  McKemiey,  Qerk,  Sap.  Ct  U.  & 


8U8IE  M.  EERR  bt  ai^  Appts. 

V, 

80UTH  PARK  C03IMISSIONER8. 
(See  S.  a  Reporter's  ed.  8m<387.> 

Praetiee—eontents  of  record—setting  aside 
diet — lands  taken  for  public  park — measure 
ofdamages, 

1.  It  was  not  Improper  for  the  court  bek>w  to 
permit  a  certificate  of  the  evidence  adduced  on  tbe 
trial  of  an  issue  sent  to  tbe  law  side  of  the  oourtt 
with  tbe  charffo  to  the  jury,  to  be  fllod  and  made  a 
part  of  the  record  at  the  next  succeeding  term  after 
that  at  which  the  decree  was  entered. 

2.  This  court  refuses  to  disregard  the  verdict  re^ 
cited  in  the  decree,  aithou^  it  Is  alleged  that  a 
prior  verdict  was  not  properly  set  aside,  upon  tbe 
ground  that  the  chancellor,  in  framing  the  decree. 
confirmed  the  action  of  the  circuit  judge  In  totting 
aside  the  first  verdict. 

8.  Upon  the  trial  of  an  tasne  as  to  tbe  value  of 
lands  taken  for  a  public  park,  evidenf  je  as  to  prices 
paid  for  lands  adjoining  the  park  or  within  its  im- 
mediate  vicinity,  on  sales  made  after  its  bouoda> 
rles  had  been  laid  out.  is  inadmissilkle. 

[No.  1142.1 
Argusd  Jan,  21,  1886,     Deaded  Mar,  t9, 1886. 
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APPEAL  from  the    Circuit  Court   of  the 
United  States  for  the  Northeni  District 
of  niinois. 

^:       Sutement  by  Mr,  Juitiee  Matthews: 

The  proceemngs  and  decree  brought  here  for 
reyisioD  by  this  appeal  are  in  execution  of  the 
mandate  of  this  court  affirming  a  former  decree 
in  the  cause,  the  appellants  oeing  the  execu- 
tors and  devisees  of  William  P.  Kerr,  the  origi- 
nal complainant,  in  whose  names,  upon  his 
death  since  the  decree,  the  cause  has  been  re- 
]    Tired. 

The  original  litigation  established  the  title  of 
Kerr  to  the  premises  in  controversy,  subject  to 
the  right  of  the  appellees,  the  South  Park  Com- 
ralvionen,  who  mtd  taken  possession  of  the 
lands  on  August  37,  1870,  to  appropriate  them 
for  the  pabl&  use  as  a  part  of  a  public  park  in 
the  dtj  of  (^cago,  on  payment  of  f  *:r{r  value 
OB  that  day. 

It  was  ordered  by  the  decree  that  the  South 
Park  Commissioners  pay  to  the  complainant 
"The  value  of  the  premises  on  the  27th  day  of 
Aogost^  A.  D.  1870,  known  and  described  as 
the  south  fractional  half  of  section  18,  in  town- 
ridp  88,  north  of  range  14,  east  of  the  third 
prtodpal  meridian,  except  lots  9, 10  and  15,  in 
Chaa.  B.  Phillips'  suboivision  of  twenty-six 
acres  off  the  west  side  of  the  S.  W.  i  of  said 
■ecUoo  13,  according  to  plat  of  same  recorded 
fai  the  recorder's  office  of  Cook  County,  in  book 
98  of  maps,  p.  9,  and  the  cast  half  of  ^d  south- 
west quarter  of  said  section  18,  together  with 
iatereat  thereon  from  the  27th  day  of  August, 
A.  D.  1870,  at  the  rate  of  6  per  cent  i)er  an- 
mim,  upon  the  conveyance  of  said  premises  by 
the  complainant,  William  P.  Kerr,  and  his  as- 
lil^nees,  daiming  under  him  since  the  com- 
mencement of  this  suit,  by  deed  which  shall  re- 
ksse  to  the  South  Park  Commissioners  all  in- 
terest of  the  said  complainant  and  hi?  assiff^i- 
eos.  And  it  is  further  ordered  that  the  value 
o'  laid  premises  required  to  be  paid  be  ascer- 
tained as  follows:  a  Jury  shall  be  impaneled  in 
this  court,  on  the  law  side  thereof,  to  hear  the 
evidence  submitted  by  both  parties:  and  said 
Jury  shaU  determine  by  their  verdict  the  value 
of  the  land  herein  before  described  on  the  27th 
dsy  of  August,  A.  D.  1870,  the  time  when  pos- 
flemoo  was  taken  by  the  South  Park  Commis- 
■ooen,  and  the  veroict  shall  be  certified  by  the 
derk  to  the  chancery  side  of  this  court,  and  the 
taooxii  so  found  shall  be  considered  as  the 
value  of  said  premises  on  the  day  aforesaid, 
imleai  set  aside  or  changed  by  the  mrther  order 
of  this  court.  And  it  is  further  ordered  that 
Che  complainant,  William  P.  Kerr,  make  a  deed 
tod  procura  deeds  to  be  made  by  all  persons 
daimtog  under  him  since  the  commencement 
f  Ibis  suit,  oonveyinj^to  the  South  Park  Com- 
mMooen  the  premises  aforesaid,  when  they 
ihall  pay  the  amount  found  to  be  due,  with  in- 
|pr««  from  the  27th  day  of  August,  A.  D.  1870. 
It  the  rate  of  8  per  centum  per  annum;  and  the 
eoort  denies  any  relief  to  the  complainant  as  to 
tte  east  half  of  the  southwest  quarter  of  section 
It  sforveaid.  and  it  is  ordered  that  the  bill  of 
complaint  be  dismissed  as  to  tliat  part  of  the 
pm^aes.  And  it  appearing  to  the  court  that 
the  Sooth  Park  Commissioners  have  com- 
swnoed  proceedings  to  condemn  the  undivi<1eil 
ott^  qamrta  of  the  west  half  of  the  southoosit 
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quarter  of  section  twenty-four,  in  township  88, 
north  of  range  14,  east  of  the  third  prindpal 
meridian,  another  of  the  tracts  described  in  the 
bill  belonging  to  the  complainant,  it  is  ordered 
that  all  questions  touching  the  same  be  reserved 
for  the  further  order  of  Uie  court.** 

Afterwards,  at  the  October  Term,  1884,  the 
issue  directed  by  the  decree  of  October  8, 1878, 
was  tried  by  a  Jury,  who  returned  a  verdict 
fixing  the  value  of  the  tracts  of  land  in  contro- 
versy, comprising  111  acres,  as  of  the  date  of 
August  29,  1870,  at  $155,400,  which  verdict 
was  certified  by  the  clerk  to  the  chancery  side 
of  the  court  as  by  the  decree  was  directed. 

And  thereupon,  on  January  20»  1885,  the 
following  decree  was  entered: 

"This  cause  coming  on  to  be  heard  upon  the 
pleadings,orders,  and  decree  of  October  8, 1878, 
herein,  and  the  mandate  of  the  supreme  court 
herein  filed  May  17,  A.  D.  Ib82,  and  the  ver- 
dict of  the  jmr  rendered  upon  the  law  side  of 
this  court  on  tne  18th  day  of  December,  A.  D. 
1884  (the  motion  to  set  aside  the  same  having 
been  overruled),  and  certified  by  the  derk  to 
the  chancery  side  of  this  court,  determining 
the  value  of  the  tracts  of  land  described  in  the 
decree  herein  entered  on  the  8th  day  of  October. 
A.  D.  1878,  to  have  been  on  the  27th  day  oi 
August,  A.  D.  1870,  the  sum  of  $155,400,  and 
the  evidence,  rulings  and  charge  of  tiie  court 
upon  the  trial  of  the  issue  as  to  said  value,  it  is 
hereby  ordered,  adjudged  and  decreed  that  said 
amount  of  $165,400  be,  and  it  is  hereby,  ad-  [382] 
Judged  to  be  the  value  of  said  tracts  of  land  at 
that  date;  and  it  appearing  to  the  court  that 
the  said  complainants  cannot  at  present  com- 
ply with  saia  decree  of  October  8, 1878,  and 
that  various  claims  are  set  up  as  against  said 
complainants  to  said  tract,  or  portions  thereof, 
it  is  ordered  that  the  SouUi  Park  Coumiission* 
ers  pay  into  court  the  said  sum  of  $155,400, 
with  interest  thereon  from  the  27th  day  of  Au- 
gust, A.  D.  1870,  at  the  rate  of  6  per  cent  per 
annum  to  the  date  of  such  payment,  and  that 
upon  sudi  payment  into  court  the  said  South 
Park  Comnussioners  be  discharged  from  fur- 
ther liability  for  interest  in  the  premises,  and 
that  the  distribution  of  said  money  when  paid 
into  court  be  reserved  until  further  order. 

"And  Uie  South  Park  Commissioners  exhib- 
iting to  the  court  the  pleadinfls,  orders,  proofs 
and  decree  of  August  26,  ld&,  in  a  certain 
cause  on  the  chancery  side  of  this  court,  where- 
in the  South  Park  Commissioners  were  com- 
Jlainants,  and  Susie  M.  Eerr,  Rosa  L.  Kerr  and 
oseph  B.  Eerr,  executors,  etc,  of  William  P. 
Eerr,  deceased,  and  others  were  defendants, 
wherefrom  it  appears  that  on  the  29th  day  of 
November,  1879,  the  sum  of  $82,800,  and  on 
the  26th  day  of  February,  1880,  the  sum  of 
$7,200,  of  the  moneys  of  the  said  South  Park 
Commissioners  came  to  the  hands  of  the  said 
Eerrs,  complainants  in  this  case,  and  that  the 
sum  of  $4,220.19  was  paid  into  this  court  in 
that  suit  December  1,  1882,  as  appears  from 
the  order  of  this  court  in  that  cause  on  that 
day  entered,  all  these  moneys  being  paid  on  ac- 
count of  the  lands  iu  this  cause  mentioned,  and 
it  further  appearing  that  the  sum  of  $25,000 
wtis  paid  into  court  in  this  cause  on  the  18th 
day  of  February,  1884,  on  account  of  said 
lands,  it  is  ordered  that  said  several  soma  of 
$82,800.  with  interest  from  November  29, 1879; 
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g200,  witli  interest  from  February  26, 1880; 
220.19  as  of  the  date  of  the  pavment  into 
[383]  court  herein jproyided  for,  and  $25,000  with  in- 
terest from  February  18,  1884,  be  applied  on 
laid  mrindpal  sum  of  $155,400,  and  interest; 
and  that  the  South  Park  Commissioners  pay 
into  court  under  this  decree  only  the  balance 
thereby  arrived  at,  together  with  the  commis- 
sion provided  by  law  uereon,  and  the  sum  of 
$260,  the  commission  on  the  sum  ol  $25,000  so 
paid  February  18, 1884,  as  aforesaid,  and  inter- 
est thereon  &om  that  date. 

"And  it  is  also  ordered  that  the  deed  of 
James  R  Doolittle  referred  to  in  said  decree  of 
A.uffust  26,  1882.  in  the  cause  of  the  South 
Pa&  Commissioners  against  Susie  ^L  Kerr 
and  others  may  be  executed  and  delivered  to 
said  South  Park  Commissioners;  and  that  there- 
upon said  sum  of  $4,220.10  may  be  taken  from 
the  registry  of  this  court  by  said  complainants 
Kerr  without  prejudice  to  any  appeal  in  said 
cause  in  which  said  money  was  so  paid  into 
court,  and  deed  directed  to  be  delivered  as 
aforesaid." 

From  this  decree  the  complainants  have 
brought  the  present  appeal 

Messrs.  Edward  S.  Isham  and  Bobert  T. 
Lincoln,  for  appellants. 
Mr.  Melville  W.  Fuller,  for  appellees. 

Mr,  Justice  Matthews  delivered  the  opin- 
ion of  the  court : 

At  the  next  succeeding  term  of  the  circuit 
court  after  that  at  which  the  decree  appealed 
from  was  entered,  it  appears  by  the  transcript 
of  the  record  that  the  court  permitted  to  be 
filed  and  made  part  of  the  record  a  certificate  of 
the  evidence  adduced  on  the  trial  of  the  issue, 
together  with  the  charge  of  the  court  to  the 
lury,  verified  by  the  signature  of  the  circuit 
juage.  It  appears  also  from  the  recitiJs  in  the 
decree  of  January  20,  1885,  that  the  hearing 
had  taken  place  upon  the  pleadings,  orders  ana 
decree  of  October  8, 1878,  and  the  mandate  of 
the  supreme  court,  filed  May  17,  1882,  and  the 
verdict  of  the  jury  rendered  upon  the  law  side 
of  the  court  on  December  16,  1884,  the  motion 
to  set  aside  the  same  having  been  overruled, 
certified  by  the  clerk  to  the  choncerv  side  of  Uie 
court,  determining  the  value  of  toe  tracts  of 
land  described  in  Uie  decree  of  October  8, 1878, 
to  have  been  on  Auciist  27,  1870,  the  sum  of 
$155,400,  and  the  evidence,  rulings  and  charge 
[384]  of  the  court  upon  the  trial  of  the  issue  as  to  «dd 
value. 

We  cannot,  as  we  are  asked  to  do  by  counsel 
for  appellees,  disregard  the  evidence  and  rul- 
ings of  the  court  on  the  trial  of  the  issue,  which 
are  certified  by  the  court  as  authentic  and  cor- 
rectiy  reported,  and  which  the  decree  recites  to 
be  the  basis  of  its  findings,  because  th^  were 
not  certified  and  brought  on  the  record  at  the 
same  term  at  which  the  decree  was  entered. 
The  subsequent  certificate  merely  ascertains  and 
verifies  what  proceedings  took  place  before  the 
court  at  the  tune  of  the  hearing,  and  altbouffh 
Uiey  should  regularly  have  been  lm>ught  on  the 
record  at  the  same  term,  we  know  of  no  rule  of 
chancery  practice  or  procedure  wldch  forbids 
the  malting  of  a  nunc  pro  tunc  order  to  supply 
such  an  omission  and  to  prevent  in  Justice. 

On  the  other  hand,  we  are  asked  to  disregard 
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the  verdict  recited  in  the  decree  as  a  nullity, 
and  consequentiy  to  reverse  the  decree  itself  oo 
that  accoimt,  because,  as  it  is  alleged,  there  was 
a  prior  verdict  rendered  on  the  same  issue 
on  November  5,  1888,  which  had  never  been 
regularly  or  lawfully  set  aside.  B  it  no  such 
verdict  appears  in  the  record,  otherwise  than 
by  a  recital  in  an  order  of  the  court  made  od 
February  18,  1884,  by  which  it  is  set  aside  and 
a  new  trial  awarded.  It  is  objected  that  that 
was  a  proceedings  on  the  law  side  of  the  court, 
and  that  the  verdict  was  never  certified  to  the 
chancery  side  of  the  court,  where  alone  proceed- 
ings to  set  it  aside  could  have  been  properly 
taken.  It  is  a  littie  difficult,  no  doubt,  to  keep 
entirely  separate  proceedings  in  the  same  cause, 
part  of  which  take  place  on  the  law  side,  ano 
part  on  the  chancery  side  of  the  same  court, 
when  aD  are  conducted  by  the  same  judge;  but 
no  confusion  results  in  the  present  case,  because 
whatever  was  done  on  the  law  side  was  ap 
proved  and  adopted  by  the  chancellor,  who,  lo 
framing  Itis  decree  on  the  basis  of  the  verdict 
of  December  16,  t884,  necessarily  confirmed 
the  action  of  the  circuit  judge  in  setting  aside 
the  previous  verdict  of  November  5,  18&. 

On  the  trial  of  the  issue  before  the  juir  as  to 
the  value  of  the  land  in  question  taken  by  the 
appellees  for  the  purposes  of  the  park,  the  ap- 
pellants offered  to  prove,  as  tenoing  to  show 
the  value  of  their  land,  the  prices  which  bad 
been  actually  paid  on  sides  of  similar  prc^erty 
situated  so  as  to  adjoin  the  park,  or  be  withiii 
its  immediate  vidnity,  sales  which  had  taken 

C3  after  the  lines  of  the  park  boundaries  had 
definitely  ascertained  and  laid  out.  This 
evidence  was  rejected,  and  this  ruling,  togetbet 
with  the  charee  of  the  court  to  the  jury  on  the 
point,  are  assigned  as  error  to  the  (prejudice  of 
the  appellants. 

The  portions  of  the  charge  of  the  oourt  to  the 
jury  objected  to  on  that  ground  are  as  foUows: 

'^A  niunber  of  witnesses  testified  that  the 
agitation  of  the  park  prolect,  the  anticipatioo 
thiat  the  Legislature  would  authorize  the  ap- 
propriation of  lands  to  establish  a  park  in  the 
vicinity  of  the  present  South  Park,  and  the  in- 
troduction of  the  bill  into  the  Legislature,  which 
finally  became  a  law  on  the — -day  of  Febru- 
ary, 1869,  materially  enhanced  the  value  oi 
lands  embraced  in  the  present  park  lines,  ts 
well  as  the  lands  adjacent  thereto  and  in  thst 
vicinity.  Any  resulting  benefits  to  the  lands 
within  the  proposed  parK  from  this  and  oCber 
causes,  such  as  the  growth  and  prosperity,  or 
the  anticipated  growth  and  prosi)erif y  of  the 
City  of  Chicago,  you  should  take  in  account  in 
determining  £e  amount  that  wfll  fairly  com- 
pensate the  owner.  But  a  number  of  witnesses 
also  testified,  and  there  seemed  to  be  less  agree- 
ment upon  this  point  than  upon  some  othen, 
that  the  passage  of  the  Park  Act,  its  ratifica> 
tion  by  the  people,  and  the  fixing  of  the  pro- 
posed Park  boundaries  by  the  Legislature,  gave 
to  the  lands  immediately  fronting  upon  and  in 
the  vicinity  of  the  park,  including  the  Midway 
Plaisance  and  the  boulevards,  an  additSooal 
value  solely  on  account  of  their  being  without 
the  proposed  park  lines,  but  adjacent  to  the 
park,  the  plaisance  and  the  boulevarda,  or  near 
enough  thereto  to  receive  the  special  benefits 
resulting  from  such  improvements^  In  the 
nature  of  things  the  lands  within  the  proposed 
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park,  and  which  were  to  constitute  it,  could  not 
bavc  liccn  thus  SDcdally  benefited ;  and  the 
owner  of  the  lojos  in  question  should  be  al- 
lowed nothing  on  the  ground  that  his  property 
thus  specially  benefited.    Even  the  wit- 
who  testified  upon  this  branch  of  the 
for  the  owner  admitted  that  the  outlying 
lands  received  a  benefit  from  their  location  or 
relation  to  the  park  which  the  lands  constitut- 
higthe  park  did  not  receive. 

^*  Sales  of  property  of  like  character  and 
quality,  similarly  sit  lated  and  affected  by  the 
same  causes,  made  under  circumstances  like- 
ly to  produce  competition  among  bidders,  are 
Muneumes  resorted  to  in  determining  the  value 
of  lands :  but  inasmuch  as  the  lands  adja- 
eoQt  to  and  in  the  Tidnitv  of  the  i>ark,  plais- 
■ace  and  boulevards  received  a  special  benefit, 
ind  were  subject  to  a  special  burden  by  reason 
of  tbi  existence  of  the  park,  plaisance  and 
boalerards,  their  situation  and  that  of  lands 
embraced  within  the  park  lines  were  relatively 
«o  difiterent  that  outside  sales  afforded  no  just 
pounds  for  determining  the  character  of  the 
ands  taken  for  the  park,  and  hence  aU  evi- 
dence of  such  sales  was  excluded,  and  you  are 
again  instructed  that  there  is  no  such  evidence 
before  jou. 

*'  It  18  for  you  to  say  whether  any  of  the  ex- 
perts in  giving  their  opinions  of  the  vfJue  of 
I  the  two  tracts  in  question  were  influenced,  if 
St  an,  by  knowledge  of  sales  of  lands  which  re- 
oerred  a  special  benefit  by  reason  of  Uieir  pecu- 
Bar  relation  to  the  park,  plaisance  and  boule- 
vards. To  the  extent  that  any  of  the  witnesses 
based  their  opinions  upon  a  Imowledge  of  such 
Mies,  their  evidence  should  be  disregarded.  It 
■  for  you  to  say,  however,  vi'hether  any  of  the 
witneaaea  gave  opinions  up   *  this  basis. 

"  Situated  as  Uiey  then  were  what  were  th^ 
worth  in  cash  or  on  terms  equivalent  to  cash 
m  the  market,  if  a  market  then  existed  for  such 
laadsT  It  is  to  be  borne  in  mind — it  was  then 
known — that  these  lands  were  within  the  park 
lines  and  designated  for  park  purposes.  What 
would  anyone  needing  lands  for  residence, 
bosioeaa,  or  any  other  purpose,  have  paid  for 
them  in  cash?  Tou  are  not  at  liberty  to  place 
a  value  upon  those  lands  upon  the  basis  of 
what  aunie  one  might  have  been  willing  to  have 
hooght  them  for  on  time  at  the  date  named  for 
porelj  speculative  purposes. 

"  Now,  what  you  are  to  do  is  simply  deter- 
mine, as  I  instructed  you  yesterday,  the  vdue 
of  tiut  lani  en  the  27th  of  August,  1870.  The 
markeS  ^\iae  was  what  land  would  have  sold 
for  in  caat,  or  on  sucii  time  and  terms  as  would 
r  be  equivalent  to  cash.  Was  there  any  demand; 
vss  there  any  market  for  land  situated  as  this 
was  at  that  time?  What  evidence  is  there  be- 
fore yon,  if  any,  showing  that  the  lands  within 
the  park  lines,  or  the  designated  park  lines  were 
^■'**«g<*%  iiands  after  the  passage  of  the  Park 
Act? 

*'  In  that  connection,  however,  you  will  bear 
ia  mbad  thai  nany  of  the  witnesses,  most  of 
tliem  perfama,  testified  that  the  final  passage  of 
ibc  Park  Act,  and  its  ratification,  resulted  in 
^edal  benefit  to  the  lands  around  the  park  and 
ia  its  Tidnity,  and  that  the  lands  within  the 
park  ttnea  dfil  not  receive  this  special  benefit. 
For  this  apedal  benefit  you  will  allow  noth- 
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We  think  the  evidence  offered  was  properly 
excluded,  and  that  the  true  rule  for  the  valua- 
tion of  tlie  property  was  correctly  and  fairly 
stated  in  the  charge  of  the  court  above  quoted. 
It  is  strictly  in  accordance  with  the  law  of  Ill- 
inois as  understood  and  expounded  by  the  Su- 
preme Court  of  the  State. 

In  Cook  V.  8(ma  Park  Ommimianen,  81  HI 
124,  the  court  says : 

"  The  court  did  not  err  in  refusing  to  give 
the  eighth,  ninth  and  tenth  inatructions  for  ap- 
pellant The  eighth  and  ninth  are  substan- 
tially that  if  lands  adjacent  to  the  park  genei*- 
ally  increased  in  value  in  consequence  of  the 
prospect  of  establishing  a  public  park,  then 
the  lands  of  appellant  must  share  m  such  in- 
crease. This  docs  not  fairly  or  necessarily  fol- 
low. The  lands  adjacent  to  the  property,  from 
their  peculiar  situauon,  derived  a  spediu  bene- 
fit ana  were  subject  to  a  special  bmrden.  The 
lands  needed  for  the  park  must  be  purchased 
and  the  park  maintamed  by  special  assess- 
ments upon  the  adjacent  lands.  Their  situa- 
tion relatively  was  so  differ»mt  that  they  were 
not  a  proper  standard  by  which  to  judge  the 
value  of  tlie  lands  taken  for  the  park. 

We  find  no  error  in  the  decree,  and  it  ii  aeecrd^ 

ingly  affirmed. 
True  copy.   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


SUSIE  M.  EERR  bt  ^l.,  Exis.  of  Wnjr 
lAH  P.  Kerr,  Deceased,  Appt$., 

V. 

SOUTH   PARE  OOMMISSIONERa 
(See  &  a  Beporter*s  ed.  888, 880.) 

The  decree  in  this  case  is  reversed  as  inconsistent 
with  the  decree  in  the  preceding  case  between  the 
same  parties,  which  decree  embraces  the  subject 
matter  of  this  cause. 

[No.  124.] 
Argued  Jan.  f  i,  18S6.    Bedded  March  S9, 1S8$, 

APPEAL  from  the  Chxniit  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois. 

Messre.  Edward  S.  laham  and  Bobert  2*. 
Lincoln,  for  appellants. 
Mr.  Melville  E«  Fuller,  for  appellees. 

Mr.  Justice  Matthewa  delivered  the  opin- 
ion of  the  court: 

The  subject  matter  in  litigation  in  this  cause 
is  embraced  in  the  decree  between  the  same 
parties  just  afiOrmed,  which  settles  the  whole 
conti-oversy  between  them. 

In  the  present  suit,  the  bill  of  complaint  was 
filed  by  the  South  Park  Commissioners,  who, 
in  pursuance  of  negotiations  with  Kerr,  had 
advanced  certain  sums  of  money  to  enable  the 
latter  to  protect  his  title  to  a  part  of  the  lands 
taken  for  the  purpoees  of  the  park,  and  as  8e> 
curity  for  the  same  took  an  assignment  of  cer- 
tain mcumbrances  by  way  of  mortmreordeed 
of  trust  upon  the  premises,  but  in  fact  intend- 
ing that  the  money  so  advanced  should  be 
treated  as  a  payment  on  account  of  the  value 
of  the  Umds  of  Kerr  taken  bv  them  for  public 
uses.  Notwithstanding  that,  the  present  suit 
was  pressed  to  a  decree  for  the  foreclosure  of 
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Snm.  &»  ^  Sun  Otr  Ml  at  P.  B.  B.  Co. 
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I CTTT  ASD  ?r.  PAd.  KULSOAD 
CIMPAST  A»  ALEXA2tI«R  H. 
nCX  AS»  K.  P.  DBAEE. 

CHICAOO.  HILVArEEE   A5I>  ST. 
PACL  KAIL  VAT  COMPACT. 


CaiCAGO.    KILTAinCSK    AXD    ST. 
PACT.  KAILWAT  COMPA^tT.  JffL. 

fliorx  ctrr  axd  st.  pact,  railroad 

CQMPAXT.  ALEXA:n>EB    H.    BICB, 
KUAS  P.  mAES.  JOQS   B.   OEAB. 
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tke  Sate  of  Iowa  to  aid  in  building  two  tail- 
nMd^  vhoac  r  gfai  lo  the  a  ida  became  Tested 
n  ooe  or  hoih  of  ibeae  cjupanic,  howcret 
Bed  ocwiiwlly.  The  gnat  of  the  1  inds  n-iu 
bf  a  single  itamu.  and  was  to  the  atatc  as  ■ 
InM  for  tke  uNMUuOiaa  of  two  roods  which 
neeeaaarit  J  croaKd  eadi  other,  and  by  ibe  Act 
tg  OoBgRM  the  place  of  cniwing  was  la  be  in 
<yBneB  OoanlT.  Tbe  Ad  granted  for  the  aid 
ol  CMcb  road  enxj  alternate  lectioii  of  Ltad 
dewgGalBJ  by  odd  oiunbcn  for  lea  sections  ir 
widu  oa  each  nde  of  aaid  roads;  and  io  the 
ercBtthaianyof  thcnoddMCtfcms  had,  when 
tbe  line*  of  tbe  roads  were  deOniicly  locatt^l. 
beea  aald  or  otherwise  diapoaed  of,  tlie  iuuaI 
mnt  of  lands  in  lien  of  them  should,  hf  ibc 
SecRtaiT  of  tbe  Interior,  be  caused  to  be  ae~ 
keled.  prorided  tbey  were  io  no  case  to  be  li> 
cated  moR  than  twenty  milea  from  the  Uneaof 
Ibe  roads.     13  StaL  at  L.  72,  chap.  S4. 

The  roads  lo  be  benefited  by  thLi  gniot  hare 
both  been  completed,  and  boui  Companies  atr 
ontilled  U>  the  odd  secdoos  vritliia  Wa  milea  of 
theb  Uoes  of  road,  Hod  to  the  imlemnity  lanils 
■o  far  as  they  can  be  found  of  odd  □umlirn 
within  twenty  miles.  But  as  tbe~e  roails  cr»e 
each  other  these  limita  also  cross  and  overlap, 
and  the  claims  to  the  odd  sectinos  within  tlruc 
limits  necessarily  conflict  This  preaenu  ques- 
tions which.  Bt  the  time  the  suit  was  brought. 
't_  Tiant.  because  the  value  nf  the  lanti 
'foversy  te  larji*"  and  becaitiM;  many  oihi-r 
land  ^inQts  torailrowi  cnmp:inie<  prc^icntcO  the 
same  difficulty,  "riul  '■iring'  the  pendencr  of 
Ibis  suit  in  tlicdn:uit  court  nnvl  on  appeal  Wrc 
all  these  questions  have,  it  is  believed,  been  dc 
cided  by  this  court,  so  that  nnibing  remniui 
but  to  apply  tbe  principles  of  these  ducLsionsio 
the  admitted  facts  of  this  case.  Cedar  Itauid* 
ttt.KR.Ca.  V,  Btrnrui.  HO  D.  S.  87  ;  Aoa- 
PMifie  R.  a>.  V.  Afe/tiKn,  TopfJta  S  S»mU 
FtR.R.Co.  and  St.  Paul,  etc  R.  R.  Co.  t. 
Winona,  elf.  R.  R.  Co.  118U.  a  4J<.  730  iBk. 
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msoo  of  the  prior  locntion  of  the  line  of  its 
road  through  tlie  lands  where  the  crossiDg  final- 
ly took  place,  it  acquired  a  priority  forlts  en- 
tire claim  to  the  exclusion  of  the  other  Compa- 
D  J,  within  the  Umits  of  the  lap.  That  is,  that 
when  its  Une  was  definitely  located  it  hecame 
fanmedlately  entitled  to  every  odd  section  with- 
in ten  mnes  of  the  road  ana  to  the  paramount 
right  of  selection  of  indemnity  lands  within 
twentymiles. 

3.  The  Koux  City  road  asserted,  by  yirtue 
of  the  fact  of  the  jmor  eonstruetian  of  its  road 
through  the  overlapping  lines  of  the  grant,  that 
it  baa  secured  the  paramount  right  whidi  the 
other  Company  dauned  by  reasoi  of  prior  lo- 
cation. 

Both  these  contentions  are  wron^.  The  title 
sequlred  from  the  United  States  relates  back  to 
the  date  of  the  grant;  and  neither  Company  can 
obtain  any  superiority  of  title  by  an;"  act  done 
by  it  or  by  any  omission  to  act  by  the  other, 
provided  there  is  no  forfeiture  of  the  grant  This 
principle  is  fuUy  decided  in  the  case  of  8t. 
Bml,  eie.  RR  Ca,  y.  Winona,  etc,  R,  R.  Co. 
[mtprd].  In  such  case  the  companies  take  the 
liuids  comine  within  the  connicting  lines  in 
equal  undivided  moieties. 

In  the  opinion  above  referred  to  it  was  held 
that  while  this  rule  applied  to  what  are  called 
lands  in  place,  that  is,  those  odd  sections  found 
within  the  ten  mile  limit  of  the  road,  as  those 
ten  mOea  conflicted  with  each  other,  it  did  not 
apply  to  lieu  lands  or  indenmity  lands  which 
were  to  be  $deUed  outside  of  the  ten  mile  limit. 
Tbe  reason  of  this  was  said  to  be  that,  with  re- 
nrd  lothe  odd  sections  found  within  theorig- 
Ml  Umits  of  the  grant  undisposed  of  when 
tbe  line  of  the  roaa  was  definitely  located,  that 
tocation  ascertained  the  sections  which  passed 
try  the  mnt  and  fixed  the  right  to  such  sec- 
tkms,  metber  it  was  the  whole  or  the  moiety 
of  tbem. 

But  DO  title  to  indemnity  lands  was  vested 
mitll  a  selection  was  made  by  which  they  were 
pointed  out  and  ascertained,  and  the  selection 
Bade  approved  by  the  Secretary  of  the  Interi- 
or. In  a  case,  tlierefore,  where  two  companies 
hMl  this  right  of  selection  within  the  same  lim- 
lu.  priority  of  title  might  be  created  by  priority 
of  sdection,  or  some  other  mode  than  location 
of  the  road  or  priority  of  construction. 

Tbe  circuit  court,  in  its  decree,  disregarded 
this  distinction  between  lands  found  in  place 
within  ten  i^es  of  each  road  and  those  with- 
in the  indemnity  limits,  and  applied  the  tenan- 
cy-in-oommon  principle  to  the  lands  claimed  as 
indemnity  for  others  not  found  within  the  ten 
odles,  aa  w^l  as  to  those  found  within  those 
Umits  and  not  sold  or  disposed  of. 

It  appears  from  the  record  in  this  case  that 
diere  are  within  the  lap  of  the  twenty  mile  lim- 
its of  both  roads,  subiect  to  the  grants  to  these 
RMds,  both  for  lands  in  place  ana  for  Ueu  or  in- 
deumlty  lands,  189,595^  acres  which  consti- 
tuted the  subject  matter  of  this  controversy. 

1.  Of  these,  68, 70(M^  acres  are  within  the 
ten  mDe  limit  of  the  Siotix  City  roacL  and  not 
within  the  ten  mile  limit  of  the  Milwaukee 
iqmI,  aUhougfa  they  are  within  its  twenty  mile 
UndL,  Hie  result  of  the  rule  on  which  the  dr- 
cidt  court  a^ed  was  to  divide  these  lands  equal- 
ly Ixtween  tbe  two  Companies. 

Bat  tlia  pdDciples  we  have  stated,  and  which 
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were  fully  considered  in  St,  Pavl,  etc  B,  B, 
Co,  V.  Wtnnna,  etc,  R,  R,  Co,  exclude  Uie  Mil- 
waukee Company  in  this  case  from  invading  tha 
ten  mile  limit  of  the  Sioux  City  road  to  seek 
indemnity  for  losses  by  reason  of  lands  within 
its  own  ten  mile  limit  previously  disposed  oL 
This  68,796^  acres  beW  odd  sections  within 
the  ten  mile  limit  of  tbe  Sioux  City  road,  and 
not  within  the  ten  mile  limit  of  the  Alilwaukee 
road,  belonged  exclusively  to  the  former,  and 
the  latter  Company  had  no  interest  in  them« 
The  decree  is  in  that  respect  erroneous  and  must 
be  reversed,  and  all  these  .lands  given  to  the 
Sioux  City  Company. 

3.  Of  the  lanus  m  controversy  there  were 
88,071ylhF  acres  within  the  ten  nulelimitof  the 
Milwaukee  road  and  not  within  Uie  ten  mile 
limit  of  the  Sioux  City  road,  but  within  its 
twenty  mile  limit,  which,  according  to  the  rul- 
ing of  the  circuit  court,  were  equally  divided  be- 
tween the  two  Companies.  For  the  same  rear 
sons  which  govern  with  regard  to  the  68,796^ 
acres  Just  disposed  of,  tSis  part  of  the  decree 
mtut  be  reversed  and  these  88,071t{o  a^ni 
given  to  the  MOwaukee  Company. 

8.  Of  the  lands  in  controversy  there  were 
^f^9^  acres  within  the  ten  mile  limits  of 
both  roads.  This  the  decree  of  the  circuit  court 
held  to  belong  to  the  companies  in  equal  undi- 
vided moieties,  and  appointed  commiadoners  to 
make  partition  of  them.  This  part  of  the  de- 
cree was  upon  the  principles  we  have  stated 
correct,  and  must  be  afiSrmel 

4.  There  remains  to  be  considered  42,188|Vb 
acres  found  to  be  within  the  twenty  mile  or  in- 
demnity limit  of  both  roads,  and  not  within  the 
ten  mile  or  absolute  grant  limit  of  either  road. 
As  these  hmds  are  within  the  category  of  those 
to  which  no  title  accrued  until  a  eeleetion  of 
them  was  made  for  one  road  or  the  other,  there 
might  arise  some  difficulty  about  priority  of 
right  between  the  two  Companies,  but  we  are 
of  opinion  that  the  circumstances  in  which  the 
title  to  these  lands  has  been  placed  by  the  ac- 
tion of  the  State  of  Iowa,  which  was  a  trustee 
in  the  matter  for  both  puties,  and  of  the  Com- 
missioner of  the  Qeneral  Land-Office,  the  de- 
cree of  the  court  dividing  these  lands  equally 
between  the  parties  was  just. 

So  far  as  any  selection  'vi'as  made  of  these 
lands  it  was  by  the  State  of  Iowa,  and  the  le- 
gal title  was  conveyed  to  her.  Thouffb  they 
were  certified  to  her  by  the  Secretary  of  the  In- 
terior for  the  benefit  of  the  Sioux  City  Compa- 
ny, and  though  the  State  conveyed  them  to  that 
dompany,  it  is  obvious  that  both  the  Secretary 
of  the  Interior  and  the  €k>vemorof  Iowa  acted 
under  the  mistaken  idea  that  the  earlier  con- 
struction of  its  road  or  its  earlier  location  by 
the  Sioux  City  Company  gave  it  a  priority  of 
right  in  these  Indemnity  lands;  and  as  there  was 
not  enough  to  satisfy  the  demands  of  both  Com- 
panies nor,  indeed,  of  either  of  them,  they,  for 
that  reason,  conveyed  them  all  to  the  Sioux  City 
Company.  We  think  the  action  of  tbe  Secre- 
tary of  the  Interior  and  of  the  Governor  of 
Iowa,  under  this  mistake  of  law  and  of  their 
powers,  and  especially  the  Governor  of  Iowa, 
the  common  trustee  of  both  of  these  Compa- 
nies, cannot  have  the  effect  of  destroying  the 
rights  of  the  parties.  There  was  in  fact  no  se- 
lection. All  were  wrongfully  oonv^ed  to  the 
Sioux  City  Company. 
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Thatpart  tf  ih^  ddore$,  therefore,  which  di- 
Tidee  these  laiids  equally  and  directs  the  com- 
misidonera  to  mite  partition  of  them  ii  aha  of- 
firmed. 

As  both  parties  i^pealed  from  the  decree  of 
the  circuit  court,  and  as  each  of  them  has  suc- 
ceeded in  obtaining  a  rerersal  of  an  important 
put  of  the  decree,  the  ctmU  qf  the  appeal  toillbe 
equaUy  divided  between  them,  and  the  case  re- 
manded to  the  Circuit  Court,  with  instruction 
to  render  a  decree  in  conformity  with  this  opiB.- 
lon. 

'Stwboopj*  Test: 

James  H.  MoKemioj,  CSerk*  Sap.  Court*  U.  8. 


CALVIN  LTTTLEFIRLD,  J^t, 
[410]  V. 

WILLIAM  D.  BLOXHAM,  Governor, 
HBNRY  A.  I'ENGLE,  Treasurer,  WILL- 
IAM D«  BARNES,  Comptroller,  J.  P. 
RANEY,  Attorney-General,  and  P.  W. 
WHITE,  Commissioner  of  Land  and  Em- 
igration of  the  Statb  of  Flobida,  Trus- 
tees of  the  IirrEBNAL  Imfroyehbnt  Fukd 
OF  THB  Statb  of  Flobida. 


EDWARD  J.  HEED,  AppL, 

9. 

WILLIAM  D.  BLOXHAM,  Governor, 
HENRY  A.  I'ENGLE,  Treasurer,  WILL- 
IAM D.  BARNES,  ComptroUer.  J.  P. 
RANEY,  Attorney-General,  and  P.  W. 
WHITE,  Commissioner  of  Land  and  Em- 
igration of  the  Statb  of  FLOsroA,  Trus- 
tees of  the  Intbbkal  Imfbovbmbmt  Fund 
OF  THB  Statb  of  Flobida. 

(See  8.  a  Reporter's  ed.  419-480.) 

Owner$hip  of  bonde—foredoeure  of  R,  R,  morU 
gagee—praetice—^etoppel,  ' 

Where  trustees  of  astate  fund  had  sold  oertain 
raUroads  under  authority  of  law,  and  claimed  as 
IMurt  of  the  purchase  money  certain  mort^affe  bonds 
of  said  roadiu  and  duriiur  the  pendency  of  a  suit 
to  establish  their  title,  other  parties  proceeded  to 
foreclose  a  mortgage  Junior  to  theirs,  and  it  be- 
came necessary  to  nz  the  amount  of  their  prior 
Iton,  and  the  trustees  to  save  themselves  from  loss 
in  case  their  claim  to  the  ownership  &t  the  bonds 
should  be  defeated,  took  a  decree  in  such  foreclos- 
ure suit  for  what  would  be  their  due  if  their  title 
should  fail,  such  action  on  their  part,  and  the  as- 
certainment of  the  amount  so  due,  will  not  estop 
them  in  the  pending  proceedings  to  establish  their 
title  to  the  bonds. 

[Nos.  155,  174.] 
Argued  and  eubmitted  Mar,  9, 10, 1886.  Decided 

Mar.  29, 1886. 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Florida. 
The  case  is  stated  bv  the  court 
Mr,  Horatio  BisDee*  Jr*t  for  appellant 
littlefield. 

Meeere.  J.  Aug,  Johneon  and  John  A*  Hen- 
derson* for  appellant  Reed. 
Mr  WagrnemmcVea^ht  for  appellees. 


Mr,  C%i<f«/t<#tk:0  Watte  delivered  the  opin- 
ion of  the  court: 

These  appeals  relate  to  the  ownership  of 
$103,000  in  amount  of  certohi  bonds  of  the  Feo-  [{ 
sacola  and  Georgia  Railroad  Company  and  the 
Tallahassee  Rai&oad  Company.  For  cooTcn- 
ienoe  they  will  be  hereinafter  referred  to  as  ''ooe 
hundred  and  Uiree  bonds."  Many  of  the  mat- 
ters inyolved  were  under  consideration  by  this 
court  in  Florida  ▼.  Andereon,  91 U.  S.  667[Bk. 
23,  L.  ed.  290],  and  ^  ^  Ow.  y.  Sautte,  103 
U.  S.  118  (Bk.  26,  L.  ed.  827],  to  which  r^er* 
ence  is  made  for  a  general  history  of  the  trans- 
actions out  of  which  the  present  oontrovenj 
arose. 

The  facts  on  which  the  rights  of  these  par- 
ties depend  we  find  to  be  as  follows: 

The  railroads  of  the  two  companies  abo^ 
named  were  sold  by  the  Trustees  of  the  Inter 
nal  Improvement  Fund  of  the  State  of  Florida 
on  the  20th  of  March,  1869,  under  the  proris^ 
ions  of  the  Internal  Improyement  Act  of  Flor- 
ida, passed  January  6,  1855,  to  pay  certain 
bonds,  of  which  those  now  in  dispute  area  pail 
A  statement  of  the  proyidons  of  this  Act  will 
be  found  in  the  report  of  the  case  of  Florida 
y.  Anderson^  beginning  at  page  670  [294].  A 
conyeyance  of  the  ra&roads  to  the  purchasers 
at  the  sales  was  obtained,  to  use  the  laninisge 
of  the  counsel  for  the  appellant  in  LittUfidff$ 
Casey  '^through  a  well  planned  and  cleyerlvex* 
ecuted  fraud,  without  the  payment  of  about 
$472,000  of  the  purchase  money.  This  sum 
represented  an  equid  amount  of  bonds  out- 
standing, which  included  the  103  now  in  ques- 
tion. A  history  of  the  facts  connected  with 
this  transaction  will  be  found  in  the  report  of 
Railroad  Companies  y.  SehuUe,  beginning  at 
page  121  [828] .  George  W.  S  wepson  was  under 
obligations  to  pay  what  remained  due  on  the 
purdiase  money,  or,  which  is  the  same  thing,  to 
get  up  and  surrender  to  the  Trustees  of  the  Iq- 
temal  ImproyemeAt  Fund  the  outstanding 
bonds  for  cancellation. 

On  the  24th  of  June,  1869,  an  Act  was  passed 
by  the  G^eneral  Assembler  of  Florida,  by  which 
deorge  W.  Swepson,  Milton  S.  Littlefield,  and 
their  associates,  were  incorporated  under  tbe 
name  of  the  Jacksonyille,  rensacola  and  Mo- 
bile Railroad  Company.  The  important  nro- 
yisions  of  the  charter  of  this  company  will  be 
foimd  in  the  report  of  the  Sehutte  Case  at  page 
123  [329]  and  following.  Afterwards  the  tiue 
to  the  two  railroads  which  had  been  purchased 
was  transferred  to  the  corporation  thus  created. 
On  or  before  the  10th  of  Noyember,  1869,  Mil- 
ton S.  little^eld  succeeded  to  all  the  rights  of 
Oeorge  W.  Swepson  in  the  premises,  and  be- 
came bound  to  take  up  and  surrender  the  out- 
standing bonds,  or  pay  the  balance  due  on  the 
purchase  money  in  cash. 

On  the  2d  of  August,  1869,  drafts  were  drawn 
by  Oeorge  W.  Swepson  on  and  accepted  by 
Hilton  S.  Littlefield,  in  fayor  of  Ed  ward  Hous- 
ton, for  $109,140.  These  drafts  mw  out  of 
transactions  between  the  parties  rdatiye  to  the 
Jacksonyille,  Pensaoola  and  Mobile  Railroad 
Company  and  the  Florida  Central  Railroad 
Company;  and  in  some  way  Houston  hdd  110 
of  the  bonds  of  the  Pensaoola  and  Georgia  Rail- 
road Company  and  Tallahassee  Raflroad  Com- 
pany as  collateral  security.  These  bonds  were 
part  of  those  outstanding  which  Swepaon  was 
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bound  to  take  up  apd  sturender,  and  their  in- 
doded  the  one  htindred  and  threenow  inYolved. 
The  drafts  were  likewise  among  the  obligations 
whidti  Littlefield  assumed  to  pay  when, In  No- 
vember following,  he  took  Swepson's  plaoe  in 
UMse  transactions* 

On  the  18th  of  May,  1870,  Littlefield  entered 
into  n  contract  with  Houston,  by  which  he 
boQ^t  the  drafts  above  mentioned,  and  certain 
sham  of  the  stock  of  the  Florida  Central 
Railroad  Company,  and  gave  his  draft  for 
$188,080.70  on  8.  W.  Hopkins  &  Co.,  the  finan- 
cial sygents  of  the  Jacksonville,  Pensacola  and 
Mobi£  Company,  therefor.  Under  this  contract 
Houston  was  to  hold  the  one  hundred  and  ten 
booda  as  c(dlateral  for  the  draft  then  given,  and 
to  deliver  them  to  Uttlefield  when  this  draft 
was  paid.  Various  other  contracts  were  af  ter- 
wanu  made  between  Littlefield  and  Houston 
which  looked  to  a  payment  of  the  draft  through 
the  securities  of  the  Florida  Central  Railroad 
Company,  but  no  payment  was  in  fact  made 
before  June  8. 1870,  when  Littlefield,  as  presi- 
dent of  the  Jacksonville,  Pensacola  and  Mo- 
bOe  Company,  was  in  negotiation  with  Harri- 
son Reed,  Governor  of  Flonda,  for  an  ezchauffe 
of  the  bonds  of  the  company  for  those  of  the 
State,  under  the  provisions  of  the  diarter.  In 
the  progress  of  these  negotiations  it  was  found 
that  the  unpaid  purchase  money  stood  in  the 
way  of  the  exchange,  and  thereupon  Littlefield, 
stiu  actinff  as  preadent  of  the  company,  ad- 
dressed a  letter  to  the  Ctovemor,  who  was  also 
a  ojpdo  one  of  the  Trustees  of  theLitemal  Ldq- 
nrovement  Fund,  a  copy  of  which  is  as  fol- 
lows: 

"Tallahassee,  Fla.,  June  8, 1870. 
"Hon.  Harrison  Reed,  Ctov.  State  of  Florida. 

Sir:  I  have  the  honor  to  state  that  in  addi- 
tion to  the  bonds  of  the  Pen.  &  Geo.  and  Talla^ 
hawfir  Railroad  Companies  already  deposited 
with  the  Board  of  Trustees  Lit.  Imp.  Fund,  I 
have  mt  the  railroad  office  $41,850. 

Bro'tover $41,850 

And  have  secured $110,000 

....      70,000 
....      15,000 

195,000 

$236,850 


«« 


•c 


** 


«« 


Total  outstanding $227,250 

Respectfully,  M.  S.  Littlefield, 
Pre8'tJ.,P.&M.RRCa- 
The  $110,000  bonds  here  referred  to  were 
those  hdd  under  the  contracts  between  LitUe- 
lk)d  and  Houston.    After  this  letter  LiUlefield 
delivered  to  the  Governor  a  draft  of  whidi  the 
following  is  a  copy: 
"  $297,250.  TalUhassee,  June  8, 1870. 

On  demand,  when  in  funds,  pay  to  the  or- 
der of  His  Excellency,  Harrison  Keed,  Gov., 
two  hundred  and  twenty-seven  thousand  two 
bondred  and  fifty  dollars,  value  received,  and 
cbarce  the  Mme  to  account  of  ^ 

M.  S.  Littlefield, 
Pres't  J.,  P.  &  M.  R  R.  Co. 
To  Menn.  8.  W.  Hopkins  &  Co.,  71  Broad- 
wmr,  N.  Y.- 

This  draft  was  never  paid,  but  on  its  delivery 
dM  exdiange  of  bonds  of  the  State  for  those  of 
Ibe  company  was  made  by  the  Governor,  act- 
ing for  the  State,  and  by  Littlefield,  acting  for 
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the  railroad  company.    Out  of  this  exchange,     [423] 
the  suits  of  Flonda  v.  Andanon  and  BMrSaa 
Chmpanin  v.  Sehutte  arose,  as  wall  as  much 
other  litigation  in  the  courts  of  the  State  and 
of  the  United  States. 

After  the  delivery  of  the  state  bond*  to  lit- 
tlefield the  draft  of  $168,020.70  held  by  Hous- 
ton was  paid  bv  Hopkins  A  Co.  out  oithe pro- 
ceeds of  the  safe  of  these  bonds,  or  upon  their 
security,  and  on  the  12th  of  April,  1871,  an 
agreement  was  made  between  Houston  and  S. 
W.  Hopkins  &  Co.,  the  drawees,  by  which  the 
103  bonds  in  question  were  deposited  with  Ma- 
riano D.  Papy,  to  be  held  by  nim  and  not  de- 
livered to  any  person  unless  directed  to  do  so 
by  M.  S.  Littlefield  and  S.  W.  Hopkins  A  Co. 
jointly,  or  unless  directed  to  be  aelivered  to 
Littlefield  by  Hopkins  d?  Co.,  or  to  Hopkins  & 
Co.  bv  Littlefield.  It  was  also  further  agreed 
that  there  should  be  no  delivery  to  Littlefield 
until  certain  suits,  which  had  been  begun 
against  Houston  and  which  were  oarticularlv 
described,  had  been  dismissed.  On  the  1^ 
of  June,  1872,  Papy  was  directed  by  Hop- 
kins to  deliver  the  bonds  to  Littlefield  on  the 
dismissal  of  the  suits.  It  was  stipulated  at  the 
hearing  of  the  present  case  below,  that  Uiese 
suits  had  then  been  dismissed,  but  at  what  pre- 
cise time  does  not  appear. 

On  the  17th  of  July,  1873,  Edward  C.  An- 
derson, Jr.,  and  others,  holders  of  some  of  the 
$472,000  of  unpaid  bonds,  began  a  suit  in  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Florida,  for  themselves 
and  all  other  holders  of  like  bonds  who  might 
choose  to  become  parties  plaintiff,  on  the  usual 
terms,  against  the  Jacksonville,  Pensacola  and 
Mobile  KailrDad  Company  and  others,  includ- 
ing Milton  S.  Littlefield  and  the  Trustees  of  the 
Internal  Improvement  Fund,  to  subject  Uie  rail- 
road of  the  railroad  company,  defendant,  to  the 
payment  of  their  bonds. 

On  the  same  day  the  108  bonds  in  the  hands 
of  Papy  were  by  him  delivered,  under  an  order 
of  the  Superior  Court  of  Chatham  County, 
Georgia,  to  "T.  Mayhew  Cunninf  bam.  cashier 
of  the  Central  Railroad  and  Banking  Companv 
of  Georgia,  to  be  by  him  deposited  in  the  vault 
of  the  Said  bank,  and  there  to  be  safelv  kept 
subject  to  the  further  order  of  the  court  Aft- 
erwards, in  April,  1878,  they  were  deposited  by  -.-,-, 
Cunningham  with  the  Circuit  Court  of  the  1***1 
United  States  for  the  Northern  District  of  Flori- 
da, subject  to  the  orders  of  that  court  in  the 
Anderson  suit,  where  they  have  ever  since 
remained. 

On  the  18th  of  June,  1875,  the  foUowins 
order  in  reference  to  these  bonds  was  entered 
in  the  Anderson  suit: 

"It  is  further  ordered,  that  the  said  master 
shall  give  immediate  notice  through  the  public 
gazettes  heretofore  used  by  him  lorsucn  pur- 
pose, to  all  parties  who  may  claim  an  interest, 
direct  or  indhect,  in  the  bonds  which  have 
b^  deposited  with  him  by  T.  Mayhew  Cun- 
ningham, trustee,  that  he  holds  said  bonds  in 
his  custody  subject  to  the  final  order  of  this 
court;  that  the  said  bonds  are  claimed  by  the 
Trustees  of  the  Internal  Improvement  Fund  as 
having  been  purchased  from  Edward  Houston 
by  the  Jacksonville,  Pensacola  and  MobQe 
Railroad  Company,  under  agreement  with  said 
trustees,  for  the  purpose  of  cancellation  :  thnt 
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upon  petition  filed  with  him,  the  said  master, 
and  ten  days'  notice  to  the  said  trustees,  and  at 
any  time  l)ef  ore  the  first  day  of  the  next  term 
of  the  court,  he  will  take  testimony  touching 
the  claim  or  interest  or  title  of  any  such  peti- 
tioner upon  or  to  the  said  bonds,  or  any  part 
thereof;  and  that  unless  petition  be  filed  in  ac- 
cordance with  this  order,  aU  right,  title  and  in- 
terest of  any  such  person  to  or  m  the  said  bonds 
would  be  forever  adjudged  to  be  burred." 

The  notice  required  by  this  order  was  duly 
given,  and  on  the  18th  of  July,  1876,  the  Trus- 
tees of  the  Internal  Improvement  Fund  filed 
their  petition  in  the  master's  ofiSce,  asking  that 
the  bonds  be  delivered  to  them,  claiming  titie 
under  the  transaction  between  Littiefiela  and 
the  Gk>vemor  on  the  8th  of  June,  1^70,  at  the 
time  of  the  exchange  of  'bonds,  and  also  under 
a  decree  of  the  Circuit  Court  of  Duval  County, 
Florida,  on  the  00th  of  August.  1875,  in  a  suit 
brought  by  them  on  the  20tii  of  March,  1872, 
against  the  Jacksonville,  Pensacola  and  Mobile 
Railroad  Company,  Milton  S.  Littlefield  and 
others,  in  which  their  right  to  the  bonds  under 
their  claim  was  fully  established  as  against  all 
the  parties  to  that  amt.  Calvin  Littiefield  was, 
however,  not  a  party.  1 

On  the  18th  of  March,  1872,  John  H.  Miller 
[425]  began  a  suit  against  Milton  S.  LiUlefield  in  the 
Circuit  Court  of  Duval  County,  Florida,  to  re- 
cover a  debt  of  $50,000.  In  this  suit  a  Judg- 
ment was  rendered  April  18,  1872,  for  $50,708. 
and  on  the  15th  of  November,  1872,  Miller  filed 
a  creditors'  bill  in  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Florida  to 
subject  the  108  bonds  to  the  payment  of  the 
judgment  as  the  property  of  Milton  8.  Littie- 
fiela Under  this  biU  a  decree  was  rendered 
December  2,  1878*  directing  a  sale  of  the  bonds 
for  that  purpose.  Afterwards,  on  the  5th  of 
August,  1875,  the  bonds  were  sold  to  Robert 
J.  Washington,  whereupon  he  appeared  in  the 
Anderson  suit  and  asked  leave  to  defend  his 
Interest  and  tiUe.  Washington  afterwards,  on 
the  22d  of  December,  1881,  assigned  his  inter- 
est in  the  bonds  to  Edward  J.  Reed. 

On  the  28d  of  May,  1877,  J.  Fred.  Schutte 
and  otiiers,  holders  of  state  bonds  given  in  ex- 
change for  the  bonds  of  the  JacksonvUle,  Pen- 
sacola and  Mobile  Railroad  Company,  brought 
a  suit  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Florida  for  the 
foreclosure  of  the  statutorv  lien  of  the  State  as 
security  for  the  bonds  of  tne  railroad  company 
given  m  exchan^for  those  of  the  State.  In 
the  bill  it  was  claimed,  among  other  things,  that 
this  lien  of  the  State  was  superior  to  that  of  the 
Trustees  of  the  Internal  Improvement  Fund 
for  the  balance  of  the  orinnal  purchase  money, 
and  as  to  the  one  hundred  and  three  bonus  the 
following  averment  was  made: 

"Complainants  are  informed  and  believe  that 
said  defendant,  Milton  S.  Littlefield,  made  some 
agreement  with  said  Qeor^  W.  Swepson  to 

Serform  the  obligations  which  the  latter  un- 
ertook  with  said  trustees  to  do,  viz. :  to  pur- 
chase said  unpaid  Pensacola  and  Georgia  and 
Tallahassee  Railroad  Companies'  bonds;  that 
said  Littiefield  did  in  fact  purchase  of  said  Ed- 
ward Houston  one  hundred  and  three  of  said 
bonds  in  performance  of  such  contract,  which 
bonds  are  now  deposited  in  the  registry  of  this 
court  to  the  credit  of  a  cause  therein  pending, 

W2 


in  which  Edward  C.  Anderson  et  al.  are  plaint. 
iffs  and  the  Jacksonville,  Pensacola  and  Mobile 
Company  etaX.  are  defendants;  tbatsaid  bonds 
are  claimed  by  divers  nersons  under  some  con- 
tract with  said  Littlefield,  which  persons  bad  ,^^ 
full  knowledge  that  said  bonds  were  paid  for  ' 
out  of  the  money  for  which  the  bonds  issued  bj 
Governor  Reed  to  the  said  Jacksonville,  Pen- 
sacola and  Mobile  Company  were  sold  as  before 
set  forth;  said  one  hundred  and  three  bonds 
have  never  been  in  the  actual  poraesdon  of  said 
Littlefield.  Complainants  are  advised  that  they 
should  be  delivered  to  said  Trustees  of  the  In- 
ternal Improvement  Fund,  and  they  should 
take  such  proceeding  as  mav  be  necessary  to 
procure  the  same  to  be  done. 

On  the  81st  of  May,  1879,  a  decree  was  en- 
tered in  the  cause  declaring  that  the  Trustees  of 
the  Internal  Improvement  Fund  had  a  first  lien 
on  the  property  of  the  Jacksonville,  Pensacola 
and  Mobile  Company  "to  secure  tbe  paymcot 
to  said  trustees  of  tbe  sum  of  $468,175.27,  and 
interest  thereon  since  March  20,  1809,  at  the 
rate  of  8  per  cent  per  annum,"  and  dii^ecting  a 
sale  for  the  ben^tof  the  Schutte  bondholders, 
subject  to  this  prior  lien.  This  prior  lien  was 
on  account  of  the  unpaid  purchase  money  at 
the  original  sale,  ana  the  amount  found  due 
included  the  one  hundred  and  three  bonds;  but 
there  was  no  express  adjudication  as  to  tbe 
ownership  of  these  bonds,  or  as  to  the  riebt  of 
the  railroad  company  or  of  the  Schutte  bond- 
holders to  have  them  applied  towards  the  sjitis- 
faction  of  the  debt  to  the  trustees.  From  thia 
decree  the  8chutte  bondholders  did  not  appeal, 
but  on  appeals  by  some  of  the  other  parties  to 
the  suit  the  decree  was  affirmed  by  tnis  court 
Januarv  17,  1881  (BaUroad  CompanicM  ▼. 
Schutte),  and  under  its  authority  the  road  was 
afterwards  sold. 

On  the  14th  of  February,  1882,  Calvin  Little- 
field filed  in  the  Anderson  suit  a  petition  to  have 
the  one  hundred  and  throe  bonos  delivered  to 
him,  and  in  bis  petition  be  stated  that  the  Tnuu 
tees  of  the  Internal  Improvement  Fund  and 
Edward  J.  Reed  also  claimed  an  interest.  As 
to  his  own  title,  he  stated  that  on  the  13th  of 
July,  1871,  Milton  S.  Littlefield  assigned  the 
bonds  "in  possession  and  control  of  M.  D. 
Papy"  to  him  asseciulty  for  the  payment  of  a 
debt  of  $50,000,  and  that  on  the  11th  of  Janu- 
ary, 1872,  this  assignment  was  made  absolute, 
"that  the  expenses  of  a  foreclosure  may  be 
avoided." 

The  evidence  shows  that  while  tbe  suit  of  r^^ 
MiUer  v.  Littlefield,  above  referred  to,  was  ^ 
pending,  and  under  which  the  bonds  were  sold 
to  Washington,  these  dtle  papers  of  Calvin  Lit- 
tlefield were  sent  by  him  to  J.  J.  Finlay,  an  at- 
torney at  law  at  Jacksonville,  Florida,  ^orsome 
purpose,  and  that  under  date  of  December  24, 
1878,  Finlav  wrote  a  letter  to  Littlefield  which 
contained  the  following: 

"As  Qeneral  Littlefield  had  not  yet  been  ex- 
amined before  the  master  in  chancery  in  the 
matter  of  the  creditor's  bill,  about  which  I  wrote 
you  in  my  last,  the  agreement  above  mentioned 
reached  me  in  time  to  enable  him  to  answer 
more  fully  and  satisfactorily  as  to  the  owner 
ship  of  the  stocks  and  bonds  mentioned  in'^ald 
agreement.  He  will  answer  that  thcsessccuri- 
ties  belong  to  you  and  not  to  him.  I  am  of  the 
opinion  that  you  are  the  bona  flde  owner  of 
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these  aeciirittes  under  and  by  virtue  of  said 
agreement,  and  that  any  decree  made  in  the 
case  ot  MiUer  y.  Littl^flM  is  not  binding  on  you, 
for  the  reason  that  you  were  not  and  are  not  a 
party  to  said  suit  For  the  present,  therefore,  I 
do  not  see  that  it  is  necessary  to  take  any  step  or 
incur  the  expense  of  any  independent  proceed- 
ing in  the  matter.  As  things  progress,  how- 
ever, if  it  should  become  imx)ortant  for  the  pro- 
tection of  your  interests  to  institute  proceedmgs 
it  can  be  done." 

It  does  not  appear  that  Calvin  Littlefleld  gave 
any  notice  of  this  assignment  to  Papy  while  the 
bonds  were  in  his  hands,  or  to  any  one  else 
daiming  an  adverse  interest  prior  to  the  filing 
id  his  petition. 

Edward  J.  Reed  answered  the  petition,  set- 
tins  up  bis  title  as  the  assignee  of  Washin^n, 
and  asking  that  the  bonds  be  delivered  to  him. 
The  Trustees  of  the  Internal  Improvement 
Fund  also  answered,  setting  up  their  title  and 
asking  that  the  bonds  be  surrendered  to  them 
Bod  credited  on  the  decree  in  the  SchuUe  Case 
**as  of  and  for  the  amount  due  on  said  bonds, 
prindpn]  and  interest,  on  the  12t^  ^^f  April, 
1871.- 

Tlte  circuit  court,  on  the  2dd  of  Jnne,  1882, 
derreed  that  the  bonds  be  surrendered  to  the 
Trustees  of  the  Internal  Improvement  Fund, 
and  applied  in  accordance  with  the  prayer  of 
their  answer.  From  this  decree  Calvin  Little- 
Md  and  Edward  J.  Reed  took  appeals,  which 
liave  been  docketed  here  as  separate  causes. 

Upon  the  facts  found,  and  about  which  there 
is  sobstantiolly  no  dispute,  we  have  no  hesita- 
tion in  affirming  the  action  of  the  circuit  court 
Altboufffa  the  contracts  under  which  the  bonds 
passed  from  the  hands  of  Houston  to  Papv ,  and 
from  Papy  to  the  circuit  court  in  the  Anaerson 
salt,  were  in  the  name  of  Milton  S.  Littlefield, 
an  payments  for  the  bonds  after  June  8, 1870, 
were  made  from  the  funds  of  the  Jack«unvil]c. 
Pensacolaaod  Mobile  Company.  What  was 
done  by  Littlefleld,  at  the  time  of  the  exchange 
of  bonds  with  the  Governor,  had  the  effect  of 
tnosferring  the  one  hundred  and  three  bonds 
to  the  Trustees  of  the  Internal  Improvement 
Fond,  subject  to  the  lien  of  Houston  as  security 
for  his  draft  of  $168,020.70.  When  that  draft 
vas  paid  and  the  lien  satisfied,  the  eauitable 
tftJe  of  the  trustees  was  perfected,  ana  there- 
after the  bonds  were  held  by  Papy  and  hlssuo- 
ceasofs  in  possession,  for  them.  It  follows  that 
at  the  time  Littlefield  undertook  to  transfer  the 
bonds  to  Calvin  Littlefleld,  he  had  nothing  to 
tnnsf er.  All  his  interest  had  long  before  been 
paawd  to  the  trustees.  Neither  docs  Calvin 
LfttleAeld  occupy  the  position  of  a  purchaser 
without  notice  of  the  prior  claim  of  the  trustees, 
because  when  he  took  his  title  the  bonds  were 
ia  the  poatession  of  Papy,  who  was  in  legal  ef- 
fect trustee  for  whom  it  might  concern. 

The  same  is  mie  of  the  claim  under  which 
Edward  J.  Reed  holds.  When  the  bill  was 
filed  t>y  Miller  to  subject  the  bonds  to  the  pay- 
mrnt  of  his  judgment  against  Littlefleld,  they 
bekfoged  to  the  trustees  and  not  to  Littlefleld, 
sail  ooQseqaently  nothing  passed  by  the  sale  in 
ttet  mit 

It  is  oooteoded,  however,  that,  as  the  trust- 
"fnsisted  in  the  SehutU  Case  on  a  Hen  for 
faO  amoant  of  the  unpaid  purchase  money 
iraa  decreed  to  them,  and  that  the  108 


bonds  were  outstanding,"  tbcy  "  are  estopped 
now  from  claiming  that  these  108  bonds  should 
be  delivered  to  them  and  cancelled,  and  a  credit 
given  therefor  on  such  decree."  This  it  is 
claimed  amounted  to  an  abandonment  by  the 
trustees  of  their  title  to  the  bonds  tmder  the  ar- 
rangement between  Littlefleld  and  the  Gov- 
ernor, which  inured  to  the  benefit  of  Milton  S. 
Littlefleld  or  his  assigns.  To  this  we  cannot 
agree.  No  issue  was  made  in  that  suit  as  to  the 
actual  ownership  of  the  bonds.  The  Trustees 
of  the  Improvement  Fund  did  not  daim  that 
they  were  not  entitled  to  the  bonds,  nor  that  the 
amount  due  on  them  should  not  be  credited  on 
the  account  for  unpaid  purchasemoney  if  their 
title  should  be  estaolished,  but  that  until  it  was 
established  no  such  credit  should  be  given. 
Neither  did  the  Schutte  bondholders  claim  that 
the  credit  should  be  given  at  once,  but  that  the 
necessary  proceedings  be  had  to  establish  the 
title  ana  tnus  secure  the  application.  When 
the  decree  was  rendered  the  title  had  not  been 
settled,  and  so  no  credit  was  then  allowed,  but 
nothing  was  done  to  prevent  the  trustees  from 
making  good  their  claim  then  pending  in  the 
Anderson  suit  and,  if  successful*  from  giving 
the  proper  credit  on  the  decree.  That  is  what 
they^  are  seeking  to  do  here.  Having  presented 
their  petition  for  a  delivery  of  the  bonds,  they 
were  met  by  the  counter  petitions  of  Calvin 
Littlefleld  and  Reed,  and  thus  the  rights  of  all 
the  parties  have  been  presented  for  final  adju- 
dication. The  ouestion  involved  is  not  one  of 
security  but  of  title.  The  bonds  are  held  by 
the  court  for  whom  it  may  concern,  and  the 
point  to  be  settled  is  to  whom  shall  thev  be  de- 
livered. Aside  from  the  claim  of  abandonment 
put  forth  by  Calvin  Littlefleld,  they  belong,  as 
we  have  seen,  to  the  Trustees  of  the  Improve- 
ment Fund,  as  Milton  S.  Littlefleld,  the  com- 
mon source  of  title,  flrst  conveyed  to  them.  It  is 
conceded  that  the  trustees  have  never  actually 
reconveycd  to  Milton  S.  Littlefleld;  neither  have 
they  executed  any  formal  conveyance  or  release 
to  Calvin  Littlefleld.  All  they  have  done  is  to 
take  a  decree  in  thdr  favor  for  what  would  be 
due  them  if  their  title  should  fail;  and  this, 
while  a  suit  was  pending  to  establish  that  title. 
Other  parties  were  foredoshig  a  mortgage  jun- 
ior to  tneirs,  and  it  became  necessary  to  flx  the 
amount  of  their  prior  lien.  This  the  other  par- 
ties were  willing  should  be  done  before  tlioi/ 
disputed  title  was  settled,  and  so  to  save  them- 
selves from  loss  in  case  of  defeat  they  took  a 
decree  for  what  would  be  their  due  in  that 
event.  To  that  the  Junior  mortgagees  did  not 
object.  Theh-  effort  had  been  to  defeat  the  prior 
lien  altogether.  Having  failed  iu  that,  they 
were  wiUmg  to  submit  to  a  decree  for  the  larger 
amount,  leaving  the  disputed  question  as  to  the 
108  bonds  to  be  settled  afterwards  in  the  pro- 
ceeding that  had  been  begun  for  that  purpose, 
or  any  other  that  might  be  instituted.  This  was 
not  an  abandonment  by  either  party.  The  de- 
cree was  silent  as  to  these  bonds,  and  the  peti- 
tion for  their  delivery  to  the  trustees  on  flle  in 
the  Anderson  suit,  where  the  bonds  were,  was 
allowed  to  remain.  It  is  now  being  prosecuted 
by  the  trustees  as  a  mode  of  obtaining  satisfao- 
tfon  of  the  decree  in  their  favor.  If  they  suc- 
a«d  it  may  inure  to  the  beneflt  of  the  piurchas- 
ers  at  the  sale  under  the  Schutte  decree,  but  of 
this  Calvhd  Littlefleld  has  no  right  to  compltiin. 
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If  he  did  uot  own  the  bonds  it  is  a  matter  of  no 
importance  to  him  what  disposition  the  trustees 
may  make  of  them.  All  his  rights  depend  alone 
on  his  ownership.  If  he  is  not  the  owner  he  is 
entirely  out  of  all  the  litigation  between  the  rest 
of  the  psuties.  Neither  the  railroad  company 
nor  the  Sd^utte  bondholders,  who  are  alone  in- 
terested in  the  amount  for  which  the  sale  was 
made,  are  here  to  complain.  The  trustees  alone 
can  control  the  bonds.  Having  protected  all 
who  had  the  right  to  look  to  the  original  un- 
paid purchase  money  for  the  satisfaction  of  their 
Donds,  they  have  performed  their  whole  duty 
as  trustees,  so  far  as  the  bondholders  are  con- 
cerned. 

The  decree  of  ih$  Oireuit  Oottrt  is  c^ffirmed. 
Ihrueoopy.   Test:  ^  ^ 

James  H.  MoKeoney,  Glerk,  Sup.  Ooort,  U.  8. 


NEW  YORK   LIFE   INSURANCB   COM- 
PANY, mff,  in  Brr., 

THOMAS   C.  FLETCHER,   Exr.    of   Cm- 
NONDA  S.  AiiFOBD,  Deceased. 

(See  S.  0,  Beporter*8  ed.  S19<6aB.) 

Life  insurance— frauduUrU  acts  cf  cfffent-- 
when  policy  avoided— ratification  by  insured 
— retention  of  policy,  (^ 

L  Where  hoth  the  assured  and  the  insurer  are  de- 
ceived by  fraudulent  acts  of  an  aerent  in  insc/tlnflr 
in  the  application  false  answers,  where  the  assured 
answered  truthfully,  if  both  parties  acted  bona  fldCt 
the  policy  should  be  canoeled  and  the  premiums  re- 
turned. 

2.  An  insurance  company  can  limit  the  authority 
of  its  affents  and  thus  oina  all  parties  deaUng*  with 
them  with  knowledge  of  the  limitation.  A  party 
insured  is  presumed  to  have  read  his  application  and 
to  be  ooffmzant  of  the  limitations  therein  expressed. 

8.  An  instruction  Uiat  the  assured  was  bound  by 
his  application,  if  it  was  not  avoided  for  fraud, 
and  that  it  was  so  avoided,  and  that,  therefore,  the 
representatives  of  the  assured  could  recover,  was 
incorrect.  If  the  application  was  avoided,  the  pol- 
icy was  also  avoided. 

4.  A  retention  of  the  policy  oontalning'  a  copy  of 
the  application  was  an  approval  of  the  application 
by  the  assured. 

[No.  184.] 
Argued  March  29,2886,  Decided  March £9, 2886. 

IN  ERROR  to  the  Chxniit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

The  case  is  stated  by  the  court. 

Messrs,  Frederick  N.  Jodson  and  John 
H.  Overall*  for  plaintiff  in  error; 

The  limitation  upon  the  authority  of  the  solic- 
iting agent  having  been  brought  home  to  the 
knowledge  of  the  Insured  by  the  express  terms 
of  the  application  and  policy,  such  limitation 
was  binoing,  and  the  written  application  was 
thereby  maae  the  sole  basis  of  the  contract  of 
insurance,  and  oral  statements,  by  and  to  the 
soliciting  agent  and  not  reduced  to  writing, 
were  expreraly  excluded  from  consideration. 

OMe,  etc.  Ins,  Co,y,  WUff,  95  IT.  S.  829  and  Ins. 
€h.y.Kortan,WXJ,8. 240  (Bk.24,L.ed.  888.691); 
Lodiner  ▼.  Earn  M.  Ins,  Co.  17  Mo.  260;  mcA- 

VanL—IAfe  innuranee ;  effect  of  agent^s  insertlno 
false  statements  4n  appUooMon.  See  Union  Hut. 
Ins.  Go.  T.  WlUdnson,  a)  U.  8.,  bk.  20, 617,  note. 
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ardson  y.  Maine  Ins,  Co,  46  Me.  894;  (7'< 
Hamilton  Ins,  Co,  20  N.T.  52;  May,  Ins.  §$  187. 
140,  141;  Planters  Ins,  Co.  t.  Jtf^tfrt,  55  Hiaa. 
479;  Byany.  World Mut  Life  Ins.  Co,  41  Conn. 
168;  Ins,  Co,  t.  Wilkinson,  18  WalL  222  ^  U. 
8.  bk.  20,  L.  ed.  617);  Ins,  Co.  t.  MaAone,  21 
Wall.  152  (88  U.  8.  bk.  22,  L.  ed.  598);  Hofmam 
V.  Ins.  Co.  92  U.  8. 164  (Bk.  28,  L.  ed.  541):  7iu. 
Co.  Y.  McCain,  96  U.  S.  86  (Bk.  24,  L.  ed.  654): 
Qdb  y.  Ins.  Co,  tDni  4^;  Baubie  y,JBtnaIn». 
Co,  2  DflL  15m;  Flynny,  Equitable  L,  Ins,  Cb. 
78 N. Y.  568;  Ins,  Co.  y,  Davis,  95  U.  8. 428(Bk. 
24,  L.  ed.  454);  BhaUuek  y.  Mut.  Life  Ins.  Co.  4 
Cliff.  608. 

Aa  a  corollary  from  the  foregoing,  written  op- 
plication  thus  being  the  sole  oasis  of  the  con- 
tract of  insurance,  the  insured  cannot  "ayoid'' 
the  effect  of  materially  false  statements  therein 
contained,  and  recoyer  on  the  policy,  by  proof 
that  such  stetements  were  inserted  in  the  appli- 
cation before  signature  by  him,  through  fraud 
on  part  of  tiie  soliciting  agent. 

Byan  y.  World  Mut.  Life  Ins.  Co.  41  Conn.188 
Loehner  v.  Home  M,  Ins,  Co,  11  Mo.  250;  /\>m- 
ery  y.  Booty  Mt.  Ins,  Co,  14  Ins.  L.  J.  708. 

Irrespectiye  of  the  foregoing,  the  acceptance 
and  retention  by  Alford,  of  the  policy  with  copy 
of  the  application  thereto  attached,  for  a  perioci 
of  nearly  three  years,  his  attention  being  ape 
cifically  call^  to  the  importance  of  correcting 
errors  or  omissions  thereon.was  in  law  a  wai vci 
of  an  objection  to  the  written  application  as  the 
basis  of  the  policy;  and  his  representative  i« 
bound  in  an  action  on  the  policy  by  the  answer? 
contained  in  the  said  application. 

8wany,  WaterUnon  F,  Ins.  Cb.  96  Pa.  St,  43 
Am,  Ins,  Co,  y,  Neiberger,  74  Mo.  173;  Goddar  * 
y.  Monitor M,  F,  Ins,  Co,  108  Mass.  57;  Hick 
ardson  y.  Maine  Ins,  Co,  46  Me.  894. 

Eyen  conceding  all  the  foregoing  proposi- 
tions, and  resting  the  case  upon  the  court's 
theory  of  the  law,  there  was  no  evidence  war- 
ranting the  finding  that  Alford  did  not  know- 
ingly sign  the  application.  And  on  this  groii  nd 
alone  the  court  should  have  directed  a  verdict 
for  defendant. 

Mr,  George  D.  Reynolds*  for  defendant 
in  error: 

The  main  question  presented  b^  the  case  is, 
whether  the  clause  in  the  application  and  in  the 
policy,  to  the  effect  that  no  statements,  repre- 
sentations or  information  made  or  given  by  or 
to  the  person  soliciting  or  taking  the  ap|>lica- 
tion,  or  to  any  person,  shall  be  binding  on  the 
Company,  or  in  any  manner  affect  its  rights  un> 
less  such  statements,  ete.,  be  reduced  to  writing 
and  presented  to  the  officers  of  the  Companv  at 
the  home  office,  in  the  application  referred'  to, 
is  such  a  notice  to  the  applicant  or  to  the  Izt- 
sured,  of  the  limitation  of  the  powers  of  the 
soUdting  aj^ent,  as  exempts  the  Company  from 
respondbihty  and  liability  on  the  policy, 
when  the  solicitor  is  proved  to  have  fraudu- 
lently inserted  wrong  answers  and  concealed* 
the  fact  that  he  had  done  so  from  the  appli- 
cant. 

As  to  this,  it  is  respectfully  submitted  thai 
this  clause  is  nothing  more  than  an  attempt  to 
make  the  solicitor  toe  agent  of  the  applicant, 
instead  of  the  agent  of  the  insurer;  ana  tliat  it 
falls  within  the  principle  of  the  cases  of 
Ineuranee  Co,  v.  Wilkinson  and  Tnsvrones 
Co.  y.  Mahone,  supra;  N.  J.  Mut.  Life  Ina^  C6^ 

1 J  7  U.  S. 
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New  Tobk  Lifb  Ins.  Co.  ▼.  Flviohbb. 
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T.  Baker,  04  U.  S.  610  (Bk.  24,  L.  ed.  268);  Oar- 
vmUr  Y,WaMngton  Ifu,  Co.  2  Am.  L.  Cas. 
919. 

A  man  camiot  adopt  or  profit  by  a  contract 
without  becoming  reeponaible  for  the  means 
through  wbich  it  was  procured,  although  they 
may  miTe  been  used  without  his  knowledge  or 
cootraiT  to  his  express  commands.  Ho  may, 
DO  doubt,  return  what  he  has  received  within 
ft  xeaaonable  time,  and  rescind  the  contract;  but 
tills  cannot  bedcme  after  abroach  has  occurred 
and  when  it  Is  too  late  to  restore  the  other  party 
to  his  original  positioD. 

The  ftuthorioes  supporting  .'the  a\x>Te  propo- 
iitioiia  are  numerous  and  are  fully  collated  in 
the  work  referred  to. 

See  also.  Bliss,  Life  Ins.  2ded.  §g  7^-81,  and 
290-297. 

It  Is  to  be  remembered  that  Roesleinwas  the 
person  who  solicited  the  risk,  who  delivered  the 
policy,  who  collected  the  first  premium  and  the 
subsequent  renewals.  8o  fkr  as  Alford  was 
concerned,  Roeslein  was  the  Company.  Roes- 
lein  knew  of  the  fraud  he  had  perpetrated  on 
Alford. 

Alford  did  not  write  any  of  the  answers; 
they  were  all  written  by  the  solicitor  for  the 
Companv. 

He  ddivered  it  to  Alford  for  the  Company, 
with  fun  knowledge  of  facts  upon  which  its  va- 
fidity  could  be  disputed;  "  then  to  Insist  upon 
these  facts  as  ^rounds  of  avoidance,  is  to  at- 
tempt a  fraud. 

Mav,  Insurance,  2d  ed.  ch.  22,  §  407,  and 
also  ^408. 

Roeslein  continued,  as  agent  of  plaiatifl  in 
error,  to  receive  the  premiums.  He  knew  of 
Uie  false  statements  in  the  application  but.  not- 
withstanding that  knowledge,  went  on  receiv- 
ing the  premiums.  His  act  estops  Mb  princi- 
pil,  the  plaintiff  in  error. 

Wing  V.  Hartey  ,  27  Eng.  L.  &  £.  140;  Ins. 
0»,  r.  MeOain.  06  U.  S.  84  (Bk.  24.  L.  ed.  653). 

Notwithstanding  the  clause  in  the  policy,  he 
was  the  agent  of  the  Company  in  soliciting  the 
insurance  and  in  collecting  the  premiums. 
Hiese  matters  are  within  the  scope  of  his  agen- 
cy, and  the  Company  is  bound  by  his  acts. 

Bliss.  Life  Ins.  2ded.  §  81;  Chmmereiai  Ins. 
Cb.  T.  Ite$,  56  m.  402.  Also  cases  iupra;  May, 
Ittsorance,  2d  ed.  §  142. 

The  Company  selected  him;  it  Is  the  one  to 
bear  the  consequences  of  his  fraud. 

jStna  In».  to,  v.  Maguire,  51  III.  842. 

The  second  Doint  made  in  the  brief  by  coun- 
ari  for  plaintiff  in  error,  that  the  written  appli- 
ctttfon  was  the  sole  basis  of  the  contract,  and 
that  to  avoid  the  effect  of  falst.  statements 
In  that,  and  recover  notwithstanding  their  in- 
sertion, ia  to  recover  on  a  new  and  different  con- 
tract, is  a  point  always  made  by  counsel  for 
the  insurance  oompamea  in  cases  of  this  kind. 

A  notable  instance  of  that  is  the  very  able 
brief  of  oounsel  in  the  WiXkh^^n  Ckm,  Bk.  20, 
L.  ed.  at  pages  617  to  621 

Bat  this  court  has  thevi  Mlled  the  point 
agaJntt  plaintiff  in  error. 

See  afao  Bliss,  Life  Ins.  2d  ed.  |S  80,  81; 
BofwiU  T.  Bq.  Mui.  /iu.a9. 40  Mo.  557;  Frank- 
Urn  T.  AOanHelSre  In$.  Oo.  42  Mo.  456;  Ombt 
T. HumibalS.  d  L  Co.iSMo.  148; Hajftoardy. 
WaLlns,  Ob.  59 Ma  181. 
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Mr.  Juitice  Field  delivered  the  opinion  ut 
the  court: 

The  New  York  Life  Insurance  Company,  on  rici  oi 
the  22d  of  December,  1877,  issued  at  its  home  l^^^l 
office  in  the  City  of  New  York  to  Chinonda  S. 
Alford  a  policy  of  insurance  upon  his  life  for 
the  sum  of  $10,000.  The  consideration  was 
$268.80  paid  at  the  time,  and  the  promise  to  pay 
a  like  sum  on  the  22d  of  December  each  year. 
The  Company  is  a  corporation  under  tiie  laws 
of  New  York,  but  it  also  transacts  business  in 
Missouri  through  agents  residing  there;  and  of 
course,  with  reference  to  the  business  done  in 
that  State  is  subiect  to  its  lawa  The  assured 
was  a  resident  of  Missouri,  and  in  December, 
1877,  he  applied  to  an  agent  of  the  Company 
there  for  such  a  policy,  and  submitted  to  an  [620] 
examination.  He  also  made  certain  statements 
and  representations  respectinfi:  himself,  his  life 
and  ms  past  and  present  health,  to  which  he 
appended  a  declaration,  warranChig  their  truth- 
fulness and  agreeing  that  they  should  be  the 
basis  of  any  contract  between  him  and  the  Com- 
pany, and  that  if  thev  or  any  of  them  were  in 
any  respect  untrue,  the  policy  which  might  be 
issued  thereon  should  oe  void,  and  that  all 
moneys  paid  on  account  of  the  insurance  should 
be  forfeited;  and  further  agreeing  that,  inas- 
much as  only  the  officers  at  the  home  office  had 
authoritv  to  determine  whether  or  not  a  policy 
should  Issue  on  any  application,  and  as  they 
acted  only  on  the  written  statements  and  repre- 
sentations referred  to,  no  statements  or  repre- 
sentatioDS  made  or  information  given  to  the  per- 
sons soliciting  or  taJdne  the  application  for  the 
policy,  should  be  bindmg  on  the  Company  or 
m  any  manner  affect  its  rights,  unless  they 
were  reduced  to  writing  and  presented  at  the 
home  office  in  the  application.  The  statements 
and  representations  with  this  declaration  accom- 
panying the  application  and  forming  a  part  of 
it,  were  forwaided  to  the  home  office.  Tlie 
policy  was  thereupon  issued  and  sent  to  its 
agent  at  St.  Louis  for  delivery  to  the  assured. 
It  recited  that  it  was  issued  in  consideration 
and  upon  the  faith  of  the  statements  and  rep- 
resentations contained  in  his  application;  all  of 
which  had  been  warranted  by  nim  to  be  true, 
and  also  in  consideration  of  the  cash  payment 
and  the  annual  premiums  to  be  paid.  It  stip- 
ulated for  the  payment  of  the  amount  of  the 
insurance  within  six^  days  after  due  notice  and 
satisfactory  proof  of  his  death,  subject  to  the 
conditions  spedfled  therein.  To  the  policy  was 
annexed  a  copy  of  the  application,  and  upon  it 
was  indorsed  the  following  notice  in  red  type 
and  conspicuously  printed: 

"For  tne  information  of  the  assured,  and  in 
order  that  any  unintentional  errors  or  omissions 
which  hereafter  may  be  found  to  exist  may  be 
corrected,  an  abstract  of  the  application  upon 
which  this  policy  ^  based  may  be  found  in  the 
third  page  within.  If  corrections  are  desired, 
when  satisfactory  to  the  Company,  a  certificate 
to  that  effect  will  be  issued  over  the  signature 
of  the  president  and  actuary." 

The  cash  payment  was  made  by  the  assured  [521  ] 
on  the  receipt  of  the  policy,  and  the  subsequent 
annual  premiums  were  regularly  paid  to  the 
agents  of  the  Company  In  MlMOuri  until  his 
death,  which  occurred  September  24, 1880.  The 
plaintiff  was  appointed  ma  executor.    Due  no- 
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ftod  then  pkjiied  eoaditka,  tod  aofidted  kirn 


to  takeoola  policy  in 
the  Comptaaj;  that  he  told  tmdk  of  them  oo 
thotc  oocmiotm  that  be  did  doc  bdiere  he 
wM  insurable;  tbst  tbej  knew  he  bmd  been  in 
bed  bealth  aodbndbeai  under  medicil  treat- 
tnent  for  diabetes,  thoo^  be  tbougfat  be  wis 
tbeo  weD;t]uttbejMnuedbimtfaatlie  wasin- 
ftiintlile;  that  tbe  fact  that  lie  had  bad  the  dis- 
('ftMe  made  no  differenoe,  and  that  if  be  would 
take  oat  a  pollcj  and  paj  tbe  premiums  reqaired 
be  would  nave  no  trouble;  that  finally,  about 
tbe  18tb  of  December,  1877,  be  consented  to 
take  a  policy;  tbat  they  then  told  him  it  would 
l)u  oecessary  for  him  to  answer  certain  ones- 
tioDi  as  a  matter  of  form;  that  one  of  tnem 
tbcrcupoo  read  to  him  certain  questions  from  a 
printed  blank,  and  aa  he  answered  them  the 
otber  protended  to  take  down  and  write  in  the 
blank  the  substance  of  the  answers  as  given, 
not  reading  over  to  the  assured  what  he  bad 
written,  nor  consulting  him  about  it,  nor  in- 
forming  bim  wbat  it  wa»,  but  saying  tbat  what 
lifl  did  was  a  mere  formality;  that  wben  he  was 
Hnkod  with  respect  to  his  baving  bad  any  dis- 
sitsc  of  tba  kidneys  be  replied  tbat  his  condition 
was  well  known  to  tbe  agents,  wbo  were  aware 
that  be  bad  been  sick  and  imtU-  ««tatment  by 


a  f  i^  kiir'v^edfe  ^^  tke 
i3tr:^iiM  i£T  of  dK  aasTf 

d   BO 

;  but 

ptuved  bj  the  C6iDpttDy 

a  Rsideot  of  Sc   Lotus; 

iw  hftd  been  bis  regular  pbr^ 

and  bad  treated  hini  some 

for  diabetea.  of  which 

also  proved  tbat  on  tbe  day  he  made 

a  to  the  defendant  be  also  applied  to 
Mntoal  life  Insaraoce  Company,  of 
PeansyKauia,  for  insarancse  on  hia  life,  and 
stated  that  he  had  had  dbOietes  in  1875.  and 
that  Dr.  Brokaw  was  his  i^vsician.  That 
Oompany  refmed  to  issiie  a  fife  policy,  but 
cnnted  a  fifteen  year  endowment  policy  at  a 
taneeiy  increased  premium. 

It  was  also  proved  that  diabetes  is  com  moniT 
known  as  a  disease  of  the  kidneys,  tfaoii<^ 
primarfly  a  disease  of  nutrition  and  not  nec^ 
sarfly  affecting  their  structure  in  its  eariy  atages; 
that  it  is  a  very  serious  disease  and  of  doubtful 
curelHlity;  that  the  policy  was  issued  solely 
upon  tbe  written  application;  and  tbat  no ottter 
application,  statement  or  representation  was 
received  from  tbe  applicant 

The  law  of  Missouri  provides  that  "No  mis- 
representation made  in  obtaining  or  securing  a 
policy  of  insurance  on  tbe  life  or  lives  of  any 
person  or  persons  shall  be  deemed  material  or 
render  tbe  policy  void,  unless  tbe  matter  mis- 
reprcsentod  shaU  have  actually  contributed  to 
the  contingency  or  event  oo  which  the  policy 
is  to  become  due  and  payable,  and  whether  it 
so  contributed  in  any  case  shall  be  a  question 
for  the  jury"  (R  S.  Mo.  §  506);  and  that  in 
suits  brought  upon  life  policies  "No  defense 
based  upon  misrepresentation  in  obtidning  or 
securing  the  same  shall  be  valid  unless  the  de- 
fendant shall,  at  or  before  the  trial,  deposit  in 
court,  for  the  benefit  of  the  plaintiffs,  the  pre- 
miums received  on  si^^H  policies. "    Xl  §  587. 
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Under  this  last  section  the  defendant  ten- 
dered in  court  to  the  plaintifP  $888.26.  the  pre- 
miums received,  with  interest  to  the  date  of 
trial;  but  [the  plaintiff  declined  to  reodve  tb  j 
amount  in  full  payment 

On  the  part  of  the  plaintiff  a  witness  r/as 
allowed,  a^^ainst  the  objection  of  the  defend- 
ant, to  testify  to  statements  made  by  the  as- 
sured and  the  agent  at  the  time  of  the  applica- 
tion, tending  to  establish  some  of  the  matters 
alleged  in  reply  to  the  answer.  He  could  not 
pre  the  spednc  words  used,  but  he  remem- 
Dcred  that  in  one  part  of  the  conversation  Al- 
ford  stood  up,  at  the  time  he  was  asked  as  to 
his  havinff  had  kidney  disease,  and  pointed 
through  me  window  and  said:  'My  medical 
exammer  has  an  office  across  the  way;  you  can 
go  there  and  find  out  from  him.  I  have  been 
afflicted  in  the  kidneys,  but  he  says  I  am  well, 
and  Ifed  well  now.'*^  He  also  testified  that  at 
one  time  he  heard  the  assured  say  to  the  agent: 
'*Tour  Company  ought  not  to  insure  me;  you 
know  I  have  l>een  afflicted  with  kidney  dis- 
ease;** and  that  the  agent  replied:  "Just  give 
me  your  application  and  I  will  see  if  I  can  get 
ft  through." 

The  witness  was  also  permitted  to  testify 
that  he  did  not  think  the  paper  was  read  over 
to  the  assured.  He  did  not  hear  it  read,  nor 
did  he  remember  the  questions  asked,  except 
the  specific  one  as  to  the  kidneys;  and  he  re- 
membered that  because  the  assured  stood  up 
and  pointed  across  the  street 

There  was  no  evidence  that  the  application 
was  not  read  by  the  assured  before  he  signed 
it,  or  that  there  was  any  imposition  practised 
upon  him,  or  that  after  receiving  the  policy  he 
applied  to  correct  his  answers,  which,  as  writ- 
ten down,  are  conceded  to  be  false. 

Upon  the  conclusion  of  the  testimony,  the 
defendant  requested  the  court  to  charge  the 
lury,  among  other  things,  substantlaUy  as  fol- 

km: 

L  Thai  it  is  competent  for  any  party,  cor- 
poration or  individual  employing  on  agent  in 
the  negotiation  of  a  contract,  whether  of  insur- 
ance or  otherwise,  to  limit  his  powers,  pro- 
vided the  limitation  is  brought  home  to  the 
knowledge  of  the  other  contracting  party, 
otherwise  the  principal  will  be  bound  by  the 
apparent  as  well  as  the  actual  powers  of  the 
agent;  and  as,  in  this  case,  the  limitation  was 
nude  a  part  of  the  contract  between  the  parties, 
it  was  binding  upon  thent 

2.  That  the  stipulation  between  the  parties, 
limiting  the  powers  of  the  soliciting  a^nt  and 
providuig  tmit  the  contract  should  be  based 
upon  the  written  application,  was  binding  upon 
the  parties,  and  it  was,  therefore,  immaterial 
what  may  have  been  said  by  or  to  the  agent  at 
the  Ume  of  making  the  application,  which  was 
not  reduced  to  writing  and  presented  to  the 
oAcert  of  the  Company  at  the  home  office  in 
KewTork. 

8u  That  whether  the  statements  and  answers 
contained  in  the  application  of  the  assured  were 
made  br  him  or  not,  yet  when  he  afterwards 
recdvea  the  poUcv,  with  a  copy  of  the  applica- 
tioB  attached  ana  a  memorandum  indorsed 
Ibereon,  calling  his  attention  to  the  copy  thus 
■flacfaed,  with  a  request  that  any  errors  in  the 
application  be  reported  to  the  Company  for 
eorracClon,  it  was  ills  duty  to  report  any  an* 
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swers  incorrectly  written  down  and  thus  enable 
the  Company  to  correct  them;  and  tliat  by  his 
failure  to  do  so  he  must  be  presumed  to  have 
accepted  the  policy  upon  the  faith  of  the  an- 
swers, and  to  have  acquiesced  and  agreed  that 
it  should  remain  as  the  basis  of  the  contract  of 
insurance.  But  the  court  refused  to  give  any 
of  these  instructions,  and  the  defendant  ex- 
cepted. It  recognized,  however,  initschar^, 
the  competency  of  the  Company  to  limit  ue 
powers  of  the  agent,  and  the  binding  force  of 
the  limitation  if  brought  home  to  the  other  con- 
tracting party;  and  instructed  the  jury  that 
there  was  such  limitation  in  the  present  case; 
that  the  Company  was  not  bound  by  any  rep- 
resentations to  or  by  the  assured,  unless  tliey 
were  put  in  writing  and  submitted  to  the  Com- 
pany; that,  therefore,  what  was  contained  In 
the  application  must  be  regarded  as  constitu- 
ting the  basis  of  the  contract,  unless  it  could  be 
avoided  for  fraud;  that  if  the  Jury  found  that 
at  the  time  of  makini;  the  application  he  told 
the  agent  that  he  had  had  diabetes  and  referred 
him  to  his  physician  concerning  it,  and  that 
such  agent  committed  a  fraud  upon  the  as- 
sured bv  inserting  false  answers  in  the  applica- 
tion ana  bv  suppressins:  the  answers  actually 
given,  ana  by  concealing  from  the  assured 
what  he  had  written  In  the  application,  and 
thereby  induced  him  to  sifcn  it  without  know- 
ing what  it  contained,  then  the  plaintiff  was 
not  estopped  to  recover.  The  court  also 
charged  that  if  the  assured  ascertained  before 
the  contract  was  consummated,  that  is,  before 
the  policy  was  delivered  to  him  and  the  first 
premium  paid,  that  the  agent  had  committed  a 
fraud  upon  him  and  upon  the  Company,  it  was 
his  duty  to  stop  and  decline  to  go  any  further 
with  the  transaction;  but  if  he  md  not  discover 
t**Js  before  the  polic^  was  delivered  and  the 
first  premium  paid,  he  was  not  called  upon 
afterwards  to  take  any  steps  for  the  cancella- 
tion of  the  contract.  To  this  the  defendant  ex- 
cepted. The  plaintiff  obtained  a  verdict  for 
the  full  amount  of  the  insurance  money  with 
interest,  upon  which  judgment  was  rendered. 
It  is  conceded  that  the  statements  and  repre- 
sentations contained  in  the  answers,  as  written, 
of  the  assured  to  the  questions  propounded  to 
him  in  his  application,  respecting  his  past  and 
present  health,  were  material  to  the  risk  to  be 
assumed  by  the  Company,and  that  the  insurance 
was  made  upon  the  faith  of  them  and  upon  his 
agreement  accompanying  them,  that  if  Ihey 
were  false  In  any  respect,  the  policy  to  be  issued 
upon  them  should  be  void.  It  is  sought  to  meet 
and  overcome  the  force  of  this  conceded  fact 
by  proof  that  he  never  made  the  statements  and 
representations  to  which  his  name  is  signed; 
that  he  truthfully  answered  those  quesUons; 
that  false  answers  written  by  an  agent  of  the 
Company  were  inserted  in  olaceof  those  actual- 
ly given,  and  were  forwarded  with  the  applica- 
tion to  the  home  office;  and  it  is  contended 
that  such  proof  being  made,  the  plaintiff  is 
not  estopped  from  recovering.  But  on  the 
assumption  that  the  fact  as  to  the  answers 
was  as  stated,  and  that  no  further  obliga- 
tion rested  upon  the  assured  In  connection 
with  the  policy,  it  Is  not  easy  to  perceive  how 
the  Company  can  be  precluded  from  setting 
up  their  falsity,  or  how  any  rights  upon  the 
poUcy  ever  accrued  to  him.    It  is,  of  course, 
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of  tke  seat*  ii  for  theaBcms  ziiSstt  ^ 

pod,  aaA  tt>  &!£  •odT  wdcjI  he  ke  cntitkii  «»/ 

vtrtne  or  Ae  UMBSe  of  HkKMBi 

CBK  «i  jii  I  H  lul  by  tiie  n^^nwl  b  ay 
M  &Taabie  Id  bn  m  m 
It  ws  bk  dcttjto  md  tbe 

be  isDBd.  if  issued  at  aIL  It  voqU  iittrodace 
neat  uacataiatjim  aO  boBBCB tnnaactioBs; 
n  a  putj  making  vnttcB  proposils  for  a  con- 
tract, with  iiffiifntrtifMs  to  mdooe  Its  execo- 
taoo,  abould  be  allowed  to  ifaow.  after  it  bad 
been  obtahwrd,  tibat  bedM  not  know  the  eon- 
tenta  of  his  pfopoGa]s»  and  to  entooe  it«  no(> 
withaUndiug  thieir  fdaitf  as  to  matteis  essen- 
tial to  ita  obBgatioa  and  TafiditT.  Gootncts 
oooU  not  bemaideor  buinesi  faimr  oondocted, 
if  sndi  a  rale  dioald  nvrail:  and  there  is  no 
reason  wh J  it  siioald  be  appbed  m»dj  to  con- 
trada  of  insoranoeL  There  is  nothing  in  their 
nature  wliidi  dtstinguishes  them  in  this  par> 
tiaikr  from  otlien.  But  here  the  n^  is  as- 
serted to  prove  not  only  that  theasBured  did 
not  make  the  statements  mntainfd  in  his  an- 
swers,  bat  that  he  nerer  read  the  application, 
and  toreoover  i^nn  acoo  tract  obtained  by  repre- 
sentations admitted  to  be  false,  Jost  as  thoagh 
they  were  tme.  If  he  had  read  even  the  printed 
lines  of  his  application,  he  would  have  seen  that 
it  stipulated  that  the  ri^ts  of  the  Company 
coula  in  no  respect  be  affected  by  his  Terbal 
statements  or  by  thoee  of  its  agents,  miless  the 
same  were  reduced  to  writing  and  forwarded 
with  his  application  to  the  home  office.  The 
CompADy,  like  anj  other  principal,  could  limit 
the  authority  of  its  ageots,  ana  thus  bind  aU 
parties  dealmg  with  them  with  knowledge  of 
the  limitation.  It  must  he  presumed  that  he 
read  the  application,  and  was  cogniannt  of  the 
limitations  therein  expressed. 

In  Olobe,  etc.  Ins,  Co,  v.  WUf,  95  U.  S.  829 
[Bk.  24,  L.  ed.  888],  the  policy  declared  that 
the  a^nts  of  the  company  were  not  authorized 
to  waive  forfeitures,  and  ttiis  court  held  that  ef- 
fect must  be  given  to  the  provision,  except  so 
far  as  the  subsecjuent  acts  of  the  company  per- 
mined  it  to  be  disregarded. 

In  Im,  Co,  V.  Norton,  96  U.  8.  240*  [Bk.  24, 
L.  ed.  691],  the  policy  contained  an  express 
declaration  that  the  agents  of  the  company 
were  not  authorized  to  make,  alter  or  abrogate 
contracts  or  waive  forfeitures;  and  this  court 
held  that  the  company  could  have  insisted  upon 
thos(t  terms  had  it  so  chosen. 
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A«tf  Mmtmml  /ail  O.  17  Mo. 
Ccvirt  of  Miswori  pstt^ed 
The  charter  of  that  company 
tf  the  assored  failed  to  state  in 
made  a  part  of  the 
that  existed  oo  the 
luB  poficj  should  be  void. 
also  indorsed  oo  the  pnlicy  a  mem- 
thai  the  oonpany  woaw  not  be  bound 
of  the  agent  unless  cootained 
The  answer  to  the  action 
cc  &e  pccrr  set  np  that  the  app&atioQ  did 
tr^jstase  the  incnmbrances.     A  small  in- 
nace  opoo  the  premises  wtf  not  stated, 
aadcQ  the  tial  erideoce  was  offered  Ihat  its  ex- 
made  known  to  the  agent  of  the  com- 
pacj  at  the  time  of  the  appUcation,but  that  be  re- 
fused to  wrile  it  down,  saying  that  the  amount 
too  tri^izsg.    The  mArrc^  was  excluded, 
the  sopreme  court  sostaintid  the  ruhng, 
bcldiii^that  the  objection  that  the  incumbrance 
.  was  DOC  staled  could  not  be  obviated  in  that  wav. 
.  **  Indepcndnuly  of  the  statute  of  the  State'," 
said  the  eoort,  "which  requires  the  incum- 
fannoe  to  beexprcssed  in  the  policy  at  the  peril 
of  its  bein^  tomI,  there  was  a  mem'orandum  in- 
dofsed  on  it  whi<^  made  known  th:it  the  com- 
1  panr  would  be  bound  by  no  statement  made 
br  the  agent  not  contained  in  the  application. 
,  Tiie  facts  being  as  rej^esented.  they  could  not 
'  ps^  the  plaintiff  a  right  of  action  on  the  policy 
m  the  te^  of  the  statute  and  against  the  terras 
of  the  contract.    If  the  conduct  of  the  agent 
was  sodi  as  is  allied,  he  was  guilty  of  a  jnt>ss 
fraud,  as  is  shown  by  his  scttin?  up  this  de- 
fense, which  would  avoid  the  poucy  and  give 
a  right  of  action  for  the  recovery  of  the  pre- 
miimi,  bitt  could  not  for  the   reason  given, 
entitle  the  plaintiff  to  an  action  on  the  poli- 
cy.** 

Tbepresent  case  is  very  different  from  In», 
Co,  V.  WiXkin»on,  13  Wall.  222  [80  U.  S.  bk.  30. 
L.  ed.  617],  and  from  Im.  Co,  v.  Mahone,  21 
Wan.  152X88  U.  S.  bk.  22,  L.  ed.  593].  In 
neither  of  these  cases  was  any  limitation  upon 
the  power  of  the  agent  brought  to  the  notice  of 
the  assured.  Reference  was  made  to  the  inter- 
ested and  officious  zeal  of  insurance  agents  to 
procure  contracts,  and  to  the  fact  that  parties 
who  were  induced  to  take  out  policies  rarely 
knew  anvthing  concemin.:^  the  company  or  its 
officers,  but  relied  upon  the  agent  who  bad  per- 
suaded them  to  effect  insurance,  "as  the  full 
and  complete  representative  of  the  company 
in  all  that  is  saia  or  done  in  making  the  con- 
tract," and  the  court  held  that  the  powers  of 
the  agent  are  prima  fade  coextensive  with  the 
business  intrusted  to  his  care,  and  would  not 
be  narrowed  by  limitations  not  communicated 
to  the  person  with  whom  he  dealt.  Where 
such  agents,  not  limited  in  their  authority,  un- 
dertake to  prepare  applications  and  take  down 
answers,  they  will  be  deemed  as  acting  for  the 
companiea  In  such  cases  it  mav  well  be  held 
that  the  description  of  the  risk,  although  nom- 
inally proceeding  firom  the  assured,  should  be 
regarded  as  the  act  of  the  company.  Nothing 
in  these  views  has  any  bearing  upon  the  presh 
ent  case.  Here  the  power  of  the  agent  was 
limited,  and  notice  of  such  limitation  given  by 
being  embodied  In  the  application,  which  th!o 
assured  was  required  to  inake  and  sign,  and 
which,  as  we  have  stated,  he  must  be  presumed 
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lo  hftTB  read.    He  Is,  therefore,  bound  by  its 


TiktctMof^fany.WaridMvtualLife2nM.Co. 
bin  some  respects  similar  to  theone  before  us. 
There  a  policy  obtained  on  the  life  of  Patrick 
Ryan  for  the  benefit  of  his  wile  declared  that 
tt  was  issoed  and  accepted  on  the  condition  and 
agreement  that  the  statements  and  declarations 
mbde  in  the  applkation  therefor,  and  on  the 
faith  of  which  it  was  issued,  were  in  aU  respects 
true.    The  application  was  a  part  of  the  policy. 
It  appeared  that  when  the  application  was 
made,  ne  was  asked  whether  he  nad  had  any  of 
the  following  diseases:  bronchitis,  oonsump- 
tloD,  spitting  of  blood,  at  any  serious  disease; 
and  the  answer,  as  written,  was  that  he  had  bad 
"none  of  them."     To  the  inquiry,  whether, 
during  the  prerious  seven  years,  he  had  had 
any  aeTere  sickness  or  disease,  or  had  employed 
or  consulted  anyphysician,  the  answer  as  writ- 
ten was  "  no."  The  authority  of  the  agent  was 
limited  to  receiving  the  application,  fbrward- 
ing  it  to  the  home  office,  receiving,  counter- 
doling  and  delivering  the  policy,  and  collect- 
fai^  the  premiums,    l^e  insured  bavins  died, 
acuon  upon  the  policy  was  brought  by  his 
widow.    On  the  trial  she  offered  to  prove,  not 
ihat  the  answers  were  true,  but  that  different 
answers  were  in  fact  given,  both  by  her  and 
him;   and  that   the  answers  were  wrongly 
written  by  the  local  agent  of  the  company 
without  the  knowledge  or  consent  of  herself  or 
her  husband.      The  application   was  signed 
without  being  read.    It  was  held  that  the  com- 
pany was  not  bound  by  the  policy;  that  the 
power  of  the  agent  would  not  be  extended  to 
an  act  done  by  nim  in  fraud  of  the  company 
and  for  the  benefit  of  the  insured,  espedally 
where  it  was  in  the  power  of  the  assured,  by 
reasonable  diligence,  to  defeat  the  fraudulent 
Intent;  that  the  signing  of  the  application  with- 
out reading  it  or  hearing  it  reaa,  was  inexcusa- 
ble negli^noe;  and  that  a  party  is  bound  to 
know  what  he  signs.    After  observing  that  the 
eourts  of  the  State  had  construed  the  powers  of 
an  inammnoe  agent  liberally,  and  held  that,  in 
writing  the  u>plication  and  explaining  inter- 
togiklarim  ana  the  meanine  of  the  terms  used, 
he  was  to  be  regarded  as  the  agent  of  the  com- 
pany, and,  referring  to  the  case  of  Im.  Co,  v. 
Wukinmm,  [ftfpral  the  court  said:    "  But  it 
enmot  be  supposed  that  these  defendants  in- 
tended to  ckHbe  this  agent  with  authority  to 
perpetnSe  a  fraod  upon  themselves.    That  he 
delUMnmtelj  Intended  to  defraud  them  is  mani- 
fesL    Ha  well  knew  that  if  correct  answers 
wen  given  no  policy  would  issue.    Prompted 
by  some  motive  he  sought  to  obtain  a  policy  by 
meana  of  false  answers.    His  duty  required 
him  not  only  to  write  the  answers  truly  as  given 
\n  tbe  appDcant,  but  also  to  communicate  to 
MB  priDopal  any  other  fact  material  to  the  risk 
wUdi  might  oome  to  his  knowledge  from  any 
oChtf  aoorca    His  conduct  in  this  case  was  a 
gr(Mi  TiofaUkm  of  duty,  in  fraud  of  his  princi- 
pal, and  tn  the  Interest  of  the  other  party.   To 
Dold  the  principal  responsible  for  his  acts,  and 
BMiitln  tne  consummation  of  the  fraud, would 
be  Biooatroiia  injustice.    When  an  agent  is  ap- 
fveotlT  acting  for  his  pindpal,  but  is  really 
•0t!ag  for  himself  or  third  persons  and  against 
Us  pdncipal,  there  b  no  agency  in  respect  to 
that  mnsartinn,  at  leret  as  between  the  agent 
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himself,  or  the  person  for  whom  be  Is  really 
acting,  and  the  principal.  «  «  «  The  fraud 
could  not  be  perpetrated  by  the  agent  alone. 
Theaid  of  the  plaintiff  or  the  insured,  mthcr  as  an 
accomplice  or  as  an  instrument,  was  essential. 
If  she  was  an  accomplice,  then  die  participated 
in  the  fraud,  and  the  case  falls  within  the  priu- 
ciple  of  L&wU  T.  Pfumix  Mutual  Lifolns,  Co, 
99  Conn.  100.  If  she  was  an  instrument  she 
was  so  because  of  her  own  negligence,  and  that 
is  equaDy  a  bar  to  her  ri^ht  to  recover.  Slie 
sajB  that  she  and  her  husband  signed  the  appli- 
cation without  reading  it  and  wiUiout  its  being 
read  to  them.  That  of  itself  was  inexcusable 
negligence.  The  application  contained  her 
agreements  and  representations  in  an  important 
contract.  Wlien  she  signed  it  she  was  bound 
to  know  what  she  sien^.  The  law  reouires 
that  the  insured  shall  not  only,  in  good  faith, 
answer  all  the  interrogatories  correctly,  but 
shall  use  reasonable  dSligence  to  see  that  the 
answers  are  correctly  vnritten.  It  is  for  his  in- 
terest to  do  so,  and  the  Insurer  has  the  right  to 
presume  that  he  will  do  it  He  has  it  m  his 
power  to  prevent  this  species  of  fraud  and  the 
insuTer  has  not."  41  Conn.  lOS-lTl,  172. 
With  these  views  we  fully  agree. 

The  instruction  given  to  the  lury  In  the  case 
before  us  is,  in  dect,  that  the  assured  was 
bound  by  his  application  if  It  was  not  avoided 
for  fraud;  and  that  it  was  so  avoided  hj  reason 
of  the  false  statements  contained  in  it;  and 
that,  therefore,  the  plaintiff,  as  his  reprcsenta-  [^34} 
tive.  could  recover.  But  if  the  application  was 
avoided.  It  would  seem  to  be  a  necessary  conse- 
quence that  the  policy  itself  was  also  avoided, 
and  his  right  linuted  to  recovering  the  premi- 
ums paid.  But  such  was  not  the  conclusion  of 
the  court.  It  directed  the  lury  that  if  the  ap- 
plication was  avoided  for  fraud,  he  could  re- 
cover. It  does  not  seem  to  have  occurred  to 
the  court  that  had  the  answers  been  truthfully 
reported,  and  the  fact  of  the  assured  having 
had  diabetes  within  a  recent  period  been  thus 
disclosed,  the  insurance  would  in  all  probabili- 
ty have  been  refused.  If  the  policy  can  stand 
with  the  application  avoided,  it  must  stand 
upon  parol  statements  not  communicated  to  the 
Company.  This,  of  course,  cannot  be  serious- 
ly maintained  in  the  face  of  its  notice  that  only 
statements  in  writing  forwarded  to  its  officers 
would  be  oonsiderea.  A  curious  result  is  the 
outcome  of  the  instruction.  If  the  agents 
committed  no  fraud  the  plaintiff  cannot  recover, 
for  the  answers  reported  are  not  true;  but  if 
they  did  conmiit  the  imputed  fraud  he  may  re- 
cover, although,  upon  the  answers  actually 
given.  If  truly  reported,  no  policy  would  have 
usued.  Such  anomalous  condunons  cannot  be 
maintained. 

There  is  another  view  of  this  case  equally 
fatal  to  a  recovery;  assuming  that  the  answers 
of  ttie  assured  were  falsified,  as  alleged,  the 
fact  would  b^  at  once  disclosed  by  the  copy  of 
the  application,  annexed  to  the  policy,  to  wnich 
his  attention  was  called.  He  would  have  dis- 
covered by  inspection  that  a  fraud  had  been 
perpetrated  not  only  upon  himself  but  upon  the 
Company,  and  it  would  have  been  his  duty  to 
make  the  fact  known  to  the  Company.  He 
cotdd  not  hold  the  policy  without  approving 
the  action  of  the  agents  and  thus  becoming  a 
participant  in  the  fraud  committed.    The  re- 
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APPEAL  from  the  C2rcnit  Omrt  of  tbe  Unit- 
ed  States  for  the  Southern  District  of  Iowa. 
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HOBBS  T    McLbAV 
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mi       Statement  by  Jfr.  Juttiee  Woods: 

The  appellees  were  the  plaiotifb  in  the  dr- 
eoit  court.  The  record  showed  the  following 
tMUMi  On  Anmst  19, 1876,  Maior  Card,  aquar- 
lermaster  in  tne  Army  of  the  United  States,  ad- 
vertised for  bids  for  famishing  6,000  cords  of 
wood  and  800  tons  of  hay  at  the  Tongue  Rivrr 
MiUtaiy  Station,  in  Montana  Territory.  Camp- 
bell K.  Peck,  whose  assignee  in  bankruptcy  is 
theappelhmt,  put  in  a  bia,  and,  believing  that 
the  contract  would  be  awarded  to  him,  on  Au- 

Sit  19, 1876,  entered  into  articles  of  copartner- 
p  with  the  plaintiffs,  McLean  and  Harmon, 
fdr  the  purpose  of  carrying  out  the  contract 
with  the  United  States  which  he  expected  to 
Vuike.  These  articles  provided  that  Peck  should 

I  famish  one  half  the  capital  necessary  to  carry 
on  the  partnership  busmess,  and  M!cLean  and 
Harmon  each  one  fourth,  and  that  the  profits 
and  kMses  of  the  partnership  should  be  divided 
tn  like  proportions.  Harmon  agreed  to  take 
charge  of  the  office  of  this  partnership,  which 
was  to  be  at  Fort  Lincoln,  and  superintend  the 
business  at  that  place,  and  McLean  agreed  to 
go  to  the  place  of  delivery  on  the  Yellowstone, 
and  supenntend  the  business  there,  but  neither 
was  to  make  any  charges  for  his  services.  The 
articles  of  partnership  further  provided  that 
when  the  contract  with  the  government* was 
rompleted,  a  settlement  of  profits  and  losses 

Hpi  hoold  be  made  "on  the  basis  of  the  above 
'  terms  of  partnership;"  and,  "if  a  dissolution  is 
deddod'on,  first,  all  debts  shall  be  paid,  and  then 
all  profits  divided  in  the  proportions  hereto- 
fofe  mentioned."  After  the  signing  of  tiiese 
partnership  articles  the  bid  of  Peck  was  ac* 
oepied,  and  on  August  25  the  contract  between 
him  and  the  United  States  was  signed  and  de- 
Mvered. 

The  partners  did  not  deliver  thehaj  required 
bj  the  contract,  because,  as  they  claimed,  they 
were  prevented  from  so  doing  bv  the  officers  of 
the  Arm  V  of  the  United  States,  but  did  cut  and 
deliver  the  wood.  McLean  and  Harmon  did 
all  the  work  that  was  done,  and  advanced  aU 
the  money  that  was  expended  in  performing 
the  contract,  except  about  $100,  which  was  fur- 
Dfebed  by  Peck. 

The  wood  delivered  onder  the  contract 
amounted  in  value  at  the  contract  price  to 
|5I,9U0,  but  the  United  States  refused  to  pay 
(hat  sum,  claiming  damages  for  the  failure  to 
deliver  the  hav;  but  consented  to  pay  and  did 
P^y*  $10,919.87.  McLean  and  Harmon  received 
110,000  of  this  sum,  and  Peck  $919.87,  which 
was  over  $800  more  than  he  advanced  for  the 
performance  of  the  contract  The  parties  in- 
icrastcd  bein^  dissatisfied  with  the  action  of  the 
government  m  refusing  payment  in  full  for  the 
wood  delivered.  Peck,  who  was  the  only  person 
to  whom  the  government  was  bound,  filed,  on 
November  7,  1877,  his  petition  in  the  court  of 
claims  Agdnst  the  United  States,  demanding 
$55,008.(S3  damages  for  the  breach  of  the  con- 
tract. The  United  States  traversed  the  petition, 
aad  upoo  final  hearing  in  the  court  of  claims, 
todgment  was  rendered  for  Peck,  the  claimant. 
Cor  $48,118.68.  From  this  Judgment  both  par- 
lies appealed  to  this  court,  whidi,  in  February. 
1880,  affirmed  the  Judgment  of  the  court  of 
dabns  and  allowed  the  claimant,  in  addition  to 
ftm  aaooni  already  awarded  him,  the  further 
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sum  of  $2,680,  niakiaff  the  entire  Judgment  In 
favor  cf  the  daimant  $45,778.68. 

WhOe  the  case  was  pending  in  the  court  of 
claims,  to  wit:  on  August  81, 1878,  P^  was, 
on  his  own  petition  adjudicated  a  bankrupt  in 
the  District  Court  of  the  United  States  for  the 
District  of  Iowa,  and  Hobbs,  the  appellant  in 
the  present  case,  was  appointed  assijniee.  While  l^'^^^ 
the  case  waspendine  in  this  court  Peck,  on  De- 
cember 2,  1879,  diecL  and  his  widow,  Helen  A« 
Peck,  was  aftcorwaros  appointed  his  adminis- 
tratrix, and  in  January,  1880,  was  substituted 
in  the  place  of  her  intestate  as  the  plaintiff  in 
the  cause.  The  case  still  being  in  this  court, 
and  after  Mrs.  Peck  had,  as  administratrix, 
been  made  party  plaintiff,  Hobbs,  as  assignee, 
moved  the  court  to  be  substituted  as  plaintiff  in 
her  stead,  which  motion  was  denied.  The  cause 
having  been  remanded  to  the  court  of  claims, 
Hobbs,  the  assignee  in  bankmptcy,  moved  that 
court  to  substitute  him  as  plaintiff  in  place  of 
the  administratrix,  which  motion  was.  on  May 
10,  1880,  nanted,  and  the  money  i^eoovered 
from  the  United  States  was,  after  deducting 
about  $10,000  attorney's  fees,  pM,  over  to 
Hobbs,  the  assignee. 

McLean  and  Harmon,  fearing  that  Hobbs 
would  distribute  the  fund  thus  recovered  among 
ihe  general  creditors  of  Peck,  and  believinsr  that 
the  fund  belonged  to  them,  filed  in  the  (Hrcuit 
Court  for  the  Southern  District  of  Iowa  the  bill 
in  the  present  case,  to  which  thev  made  Hobbs, 
as  assignee  in  bankmptcv  of  Peck,  and  John  B. 
Sanborn  and  Charles  King,  lately  partners  as 
Sanborn  &  King,  and  Edwora  F.  BrowneU,  de- 
fendants, and  in  which  they  set  out  in  detail  the 
facts  above  recited,  set  up  their  claim  to  the  fund 
assurviving  partners,  and  prayed  that  thebalance 
found  due  them  from  the  pfutnership  on  an  ac- 
counting might  be  paid  them  out  of  the  fund, 
so  far  as  it  should  besufllcient  topay  the  same. 

The  defendant  Hobbs,  as  assignee,  answered 
the  bill,  and  the  plaintiffs  filed  the  general  rep- 
lication. Upon  final  hearing  upon  pleadings 
and  proofs  the  circuit  court  adjudgea  and  &- 
creed  as  follows:  after  reciting  the  makinc^  of 
the  partnership  between  the  plaintiffs  and  reck 
and  the  performance  by  the  partnership  of  the 
contract  made  by  Peck  with  the  Unitea  States, 
it  found  that  after  charging  to  the  partners  all 
the  moneys  received  by  them  respectively,  it 
appeared  that  Peck  had  received  more  money 
than  he  had  paid  out  in  performing  the  con- 
tract, and  that  the  plaintiffs  had  expended  for 
the  same  purpose  $41,082.81,  more  than  thev 
bad  received;  that  Hobbs,  the  assignee,  had  col- 
lected and  received  on  the  Judgment  against  the 
United  States  recovered  by  Peck's  acuninistra- 
trix  $85,778.68;  and  it  was,  therefore,  adjudged  .|... . 
and  decreed  that  said  sum  was  the  money  and  ^^^ '  ^ 
property  of  the  phdntiffs,  and  that  they  recover 
It  of  the  defendant  Hobbs,  who  was  ordered  to 
pay  it  to  the  phdntiffs,  with  interest  on  the  in- 
vestment thereof,  and  that  the  plaintiffs  also  re- 
cover of  Hobbs,  as  assignee,  their  costs  and  dis- 
bursements in  the  suit,  to  be  paid  by  him  out 
of  any  money  in  his  bands  as  assignee.  The 
appeal  of  Hobbs,  asassigoee,  brings  this  decree 
under  review. 
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L.  ed.  06Q;  8tmMT.  U.  &  19  WalL  18(86  U.  & 
bk.  99,  K  ed.  14^;  SBmt.  /ail  €b.  10  WalL 
660  (77  V.  a  bk.  19.  L.  ed.  1068);  IT.  &|t.  £bia 
ifjuirvpohi,  16  Pet.  377  (40  U.  8.  bk.  10,  L.  ed. 
774);  BgnkcfPiMmrgr.2SM,nE€iw.9t{9i 
U.  a  bk.  16^1.  ed.  698). 

As  impeaddng  tentitwuy,  the  rTideooe  d 
oomplaiiuaitt  in  the  oonrt  <d  ckime  destroys 
their  credibilitT  M  witDesses. 

1  GieenL  £t.  g  469;  1  Wbait  £▼.  §  419; 
9  id.  8  ;i90;  Iks  SaniMma  Drinidad,  7 
Wheat986(90U.abk.6,L.ed.454);  Starkie, 

T.  Brawn,  ^  Ma  69;  8taU  t.  JKI^  16  Mo.  163; 
Bargraiom  t.  MOUr,  160hio,  888;  Bwrhaher  t. 
Taylor,  76  IHl  St  8l 

Uiidergeoerml  principles  of  law  the  oaths  d 
complainants  without  corroboration  are  insof  • 
fldent  to  prove  any  transaction  with  Peck,  who 
bdead. 

1  Whart  £▼.  §  466. 

Complainants  were  incompetent  witnesses 
onder  section  868  R  8.  Assignees  in  bank- 
ruptcy are  within  the  intent  of  this  statute  as  if 
fuuT  written  therein. 

(kodeer^.  National  Bank  AT^XL  859;  TijFany 
Y.Boaknan'i  8av,  Intt.,  and  ISffany  y, National 
Bank,  18  WalL  875.  409  (85  UTa  bk.91,L.ed. 
868,  862);  Hogan  ▼.  Pa^fe,  2  WaU.  605  (69  U.  8. 
bk.  17,  L.  edl  854);  Carpenter  v.  Bannets,  19 
Wall.  188  (86  U.  8.  bk.  22,  L.  ed.  77);  Bishop, 
8tat.  Crimes,  2d  ed.  §g  189, 190, 190a,  190b,  219, 
218,  248,  1109.  1105;  1  BL  Com.  87-81;  Bacon, 
Abr.  8tat.  1;  1 8wift,  Digest  pp.  11-13;  Potter's 
Dwarris,  8tat  pp.47,  51,  67, 121,  146, 174,  264; 
8edgwick,  Stat.  &  Const.  Law,  pp.  225,  246; 
Cooley,  Const  Lim.  188;  Decatur  Bank  ▼.  Bt, 
Loui$  Bank,  21  Wall.  294  (88  U.  8.  bk.  22,  L.ed. 
660);  Peneacola  Tel.  Co.  v.  W.  U.  2W.  Co,  96  U. 
a  l(Bk.24,JKed.708). 
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ThesasigDee  is  entitled  in  anj  event  to  have 

-  -   ualion  from  the  fund,  for  services,  ci* 
and  attorneys'  fees. 

totT.  Grmmmgh,  105 U.  &  697  (Bk.  26, 
L.cd.1157);  Central B.  JL etc  09.  r. FmuM^lit 
U.  a  116(Bk.  98,  L.  ed.  915). 

Jfava.  Cfcari—  E.  FUtndran  and  Wal- 
ter S.  Saabam*  for  respondents: 

The  court  will  see  that  the  dalm  made  by 
Pta±  against  the  United  States  was  based  upoD 
a  violatian  by  the  United  Statea  of  ita  contract 
with  him,  and  that  he  akme  was  entitled  Ui 
uzige  said  ciainL  But  the  court  will  also  see 
that  this  dahn  grew  out  of  the  money  advanced 
bj  the  complainants  in  this  suit,  and  out  of  their 
labor  peifonned  to  carry  out  said  contract  of 
Feck;  that  such  advances  of  labor  and  money 
made  them  in  equity  the  owners  of  such  daun; 
that  Peck  never  owned  such  claim  except  sub- 
ject to  the  equities  of  these  complainants,  and 
that  we  daim  our  interest  in  the  judgment  of 
the  court  of  daims  and  supreme  court,  not  by 
virtue  of  any  assignment  dther  in  law  or  fad^ 
im  soldy  on  the  nound  of  such  equitiea. 

"Indeed*  there  Is  in  general  no  aifficulty  ia 
equity,  in  establishing  a  Hen,  not  only  on  real 
estate  but  on  personal  property,  or  on  money  iii 
the  hands  of  a  third  person,  whenever  that  is  a 
matter  of  agreement,  at  least  as  against  the  party 
himself  and  third  persons  who  are  voluntceii 
or  have  notice;  for  it  is  a  general  prindple  in 
equity  that  as  against  the  p^ty  himsdf  and  any 
daimmg  under  him,  volimtanlyor  with  notice, 
such  an  agreement  raises  a  trust. 

aStorT,ii^Jur.§§  1131, 1228, 1949;  9  Stoir, 
C.  C.  566;  Warmetry  v.  Lad^  Tanjidd,  1  Oh. 
Rep.  29;  8  Smith.  L.  Cas.  pp.  979,280,  848;  1 
Ves.  831;  Whitfield  v.  Favnet,  and  Wright  v. 
Wright,  1  Yes.  887. 408;  AUeUm  r.Bank.  2  IlilL 
Ch.  (a  C.)  985;  Crocker  r.  Wkitney,  10  Mmbl 
816;  Bigelow  v.  WiUon,  1  Pick.  486;  Gardner  v, 
Boeg,  18  Pick.  168;  MiteMl  v.  Window,  9  blorr 
680.  ^ 

There  is  no  case  in  which  a  court  of  equity 
will  not  enforce  equities  growing  out  ot  ad- 
vances made  in  gooa  faith;  the  oiuy  exception 
is  where  fraud  has  entered  into  the  transaction. 
This  case  is  free  from  even  the  suspicion  of 
fraud. 

9  StoiT,  C.  0.  664. 

It  will  probably  be  contended  that  ^  Peck 
could  not  make  a  valid  assignment  of  an  j  r«rt 
of  this  claim,  no  equities  can  arise  or  grow  out 
of  it.  It  will  be  seen  at  a  glance  that  although 
sudi  a  position  might  have  some  force  as  to 
equities  arising  after  the  creation  of  Uie  claim, 
it  can  have  none  as  to  those  existing  prior  to  its 
inception. 

CU8.  V.  GiUie,  95  U.  8.  407,  and  Spofurd  r. 
i:t>A;,97  U.  8.  484  (Bk.  24,  L  ed.  508.  1039; 
Qoodmany. Niblaek,  102 U.  8.  556  (Bk.  96,  L. 
ed.229);  BrwinY.  CT.  ^.97U.a399(Bk.94.  L. 
ed.1065). 

These  cases  put  an  end  to  aU  controversy  that 
such  claims  do  pass  by  operation  of  law,  by 
will,  in  bankruptcy;  and  mat  all  equiUes  aris- 
ing by  advances  of  the  money  out  m  which  the 
daim  arose  create  a  valid  lien  upon  it,  as  be- 
tween the  original  parties  and  all  ^^«t*Tni"g  un- 
der them  as  volunteers  or  with  notice. 

It  is  a  perfectly  wdl  settled  prindple  that  the 
assignee  in  banxruptcy  takes  property  ami 
rights  in  the  same  plight  and  condiUon,  and 
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vim  tell  the  equities  attached  thereto,  in  the  same 
maimer  as  the  bankrupt  himself  held  them. 

d  8I017,  C.  C.  664.  BrawfCi  Aaignee  ▼. 
BmtkeoU,  1  Atk.  160;  dVem.  664;  2  Stoir,  £q. 
Jnr.  §  1411. 

Mr.  Juttiee  W<M>ds  delivered  the  opinion  of 
the  court: 

The  findings  of  fact  made  bf  the  drcuil  court 
Id  its  final  decree  are,  in  our  opinion,  amply 
smirained  bj  the  evidence.  These  findings,  imd 
other  facta  not  disputed,  establish  prma  faaU 
thejuatice  and  equity  of  the  decree. 

Upon  the  facta  of  the  case,  the  decree  of  the 
eourt  is  simply  to  this  effect:  that  where  three 
pcrsoos  form  a  partnership  and  agree  to  bear 
the  loasea  and  share  the  profits  of  the  partner- 
ship Tenture  in  proporuon  to  their  contribu- 
tiooa  to  its  capital,  and  two  of  the  partners  f  ur- 
Bish  all  the  mon^  and  do  all  the  work,  they 
are  entitled  to  be  repaid  their  advances  out  of 
its  aseeu  before  payment  of  the  {^dividual  cred- 
itors of  the  partner  who  paid  nothing  and  did 
Doching  to  promote  the  partnership  business. 
The  decree  mav  stand  on  even  stronger  grounds. 
There  ia  no  endenoe  in  the  record  to  £ow  that 
there  were  any  unpaid  debts  outstanding  against 
the  partnership  of  which  Peck  and  t&  plaint- 
iffs were  the  members.  The  decree  of  the 
court  is  based  on  the  assumption  that  there 
vere  no  such  debts.  The  money,  therefore,  col- 
lected 00  the  Judgment  recovered  by  Peck's  ad- 
miDistratrix  was  assets  of  the  partoership,  to 
which  the  partners  were  entitled  in  proportion 
to  the  amount  paid  in  by  them,  and  the  record 
deariy  shows  thai  the  money  so  collected  was 
the  only  assets  oCthe  partnership.  As  McLean 
tad  Harmon  had  paid  in  aU  the  money,  they 
were  entitled  to  all  the  money  colUjcted  on  the 
iudgment^  not  by  reason  of  any  right  to  prior- 
by  of  pajrment,  nor  \(j  reason  of  any  lien,  but 
becaoae  u  was  their  property,  and  no  other  per- 
had  any  daim  to  it    Th< 


_  _  e  plaintiffs*  right 

to  the  f  una  was  not  at  aU  impaired  by  the  bank- 
ruptcy or  death  of  Peck.  Their  claim  wa8  lust 
as  strong  aa  if  Peck  were  still  living  and  had  re- 
ceived ioA  coUected  the  judgment  in  his  own 
name,  and  the  money  had  bmn  taken  from  his 
handa  and  impounded  in  the  registry  of  the 
eoar^  The  decree  might,  therefore,  stand  on 
the  ground  which  it  in  nict  asserU:  that  the 
Booey  in  controversy  was  the  absolute  property 
of  the  plaintiffs. 

The  defendant,  however,  aasails  the  decree 
OB  sereral  grounds,  which  we  ahall  proceed  to 


It  waa  shown  by  the  evidence  that  on  July 
SO,  1877,  Peck  executed  and  delivered  to  Har- 
■100  a  paper,  of  which  the  following  is  a  copy: 
"Fori  Abraham  Lincoln,  July  20, 1877. 

For  value  received,  I  promise  to  pay  to  Wil- 
Bam  Harmon,  or  order,  twenty-three  thousand 
dollars,  out  of  moneys  I  may  hereafter  receive 
00  account  of  my  daim  against  the  United 
States  Government,  for  contract  for  wood,  at 
Tongue  River  cantonment,  on  the  Yellowstone 
Biver.  C.  K.  Peck." 

On  the  same  day  he  executed  and  delivered 
to  McLean  a  paper,  simihir  in  terms,  for  the 
payment  to  him  of  $17,000  out  of  the  same  fund. 
Tke  appdlant  insists  that  the  contract  of  part- 
aerwp  twiweeo  Peck  and  the  plaintiffs,  and 
ibe  promiaes  of  Peck  above  mentioned,  were 
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forbidden  bv  the  Statutes  of  the  United  States^ 
and  were,  therefore,  illegal  and  void,  and  gave 
no  rights  to  the  plaintiiZs  to  the  fund  in  contro- 
versy. The  statutes  relied  on  are  sections  8477 
and  8787  of  the  Revised  Statutes,  which  read 
as  foUows: 

"  Sec.  8477.  All  transfers  and  assignmenta 
made  of  any  daim  upon  the  United  States,  or 
of  anv  part  or  share  thereof,  or  interest  therein, 
whether  absolute  or  conditional,  and  whatever 
may  be  the  consideration  therefor,  and  all  pow- 
ers of  attorney,  orders,  or  other  authorities  for 
receiving  payment  of  any  such  claim,  or  of  any 
part  or  share  thereof,  shall  be  absolutely  null 
and  void,  unless  they  are  f  redy  made  and  exe- 
cuted in  the  presence  of  at  least  two  attesting 
witnesses,  after  the  allowance  of  such  a  daim, 
the  ascertainment  of  the  amount  due,  and  the 
issuing  of  a  warrant  for  the  payment  thereof." 

"  Sec.  8787.  No  contract  or  order,  or  any  in- 
terest therein,  shall  be  transferred  bv  the  party 
to  whom  such  contract  or  order  is  given  to  any 
other  party,  and  any  such  transfer  shall  cause 
the  annulment  of  the  contract  or  order  trana-  [676] 
ferred.  so  far  as  the  United  States'  are  con- 
cerned. All  rights  of  action,  however,  for  any 
breach  of  such  contract  ^  ther  contracting 
parties,  are  reserved  to  the  United  States." 

We  shall  first  consider  these  two  sectiona  in 
their  bearing  upon  the  contract  of  partnership 
between  Peck  and  the  plaintiffs.  It  is  obvious 
that  section  8477,  which  forbids  assignments  of 
claims  against  the  United  States  or  any  interest 
therdn,  unless  under  the  drcumstances  therein 
stated,  can  have  no  reference  to  such  a  contract 
as  the  partnership  articles  between  Peck  and 
the  plamtiffs.  When  those  artides  were  signed 
there  was  no  daim  against  the  United  States  to 
be  transferred.  Pees  had  at  that  time  no  con- 
tract even,  with  the  United  States,  and  there 
was  no  certainty  that  he  would  have  one.  What 
is  a  claim  i^ainst  the  United  States  is  well  un- 
derstood. It  is  a  right  to  demand  monev  from 
the  United  States.  Peck  acquired  no  claim  in 
any  sense  until  itfter'he  had  made  and  per- 
formed wholly  or  in  part  his  contract  with  the 
United  States.  Section  8477,  it  is  dear,  onlv 
refers  to  claims  against  the  United  States  whicL 
can  be  presented  by  the  claimant  to  some  de- 
partment or  officer  of  the  United  States  for 
payment,  or  may  be  prosecuted  in  the  court  of 
claims.  The  section  simply  forbids  the  assign- 
ment of  such  daims  b^ore  their  allowance^ 
the  ascertainment  of  the  amount  due  thereon, 
and  the  issue  of  a  warrant  for  their  payment 
When  the  contract  of  partnership  was  made 
Peck  had  no  daim  which  he  could  present  for 
payment  or  on  which  he  could  have  brought 
suit.  He,  therefore  had  no  claim  the  assign- 
ment of  which  the  statute  forbids.  It  is  so  dear 
that  the  artides  of  partnership  do  not  constitute 
such  an  assignment  as  is  forbidden  by  the  sec- 
tion under  consideration,  that  it  would  be  a 
waste  of  words  further  to  discuss  the  point 

Nor  are  Uie  artides  of  partnership  forbidden 
by  section  8787.  They  do  not  trantfer  the  con- 
tract or  any  interest  therein  to  the  plaintiffs, 
and  cannot  fairly  be  construed  to  do  so.  But 
if  the  articles  of  partnership  vrere  fairiy  open 
to  two  constructions,  the  presumption  is  that 
they  were  made  in  subordination  to  and  not  in 
violation  of  section  8787:  and  if  they  can  be  [676] 
construed  consistently  with  the  prohibitions  of 
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tifsx  cuf  -tbe  pgiinfiffi,  renxctiTelT.iin* 
;e  iru:  IS-  li  partocrsfaip.  It  woola  be  t 
^  -*rir'i293  10  boU  that  by  accepting 
rajgR  ^ng  jtft^Tfffs  kMt  their  right,  which 
i::^  1.  ^arr  aonjued  imder  the  articles  of 
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k  ihould  be  collected 
If  the  obligatioD 
TV  ^ei  s  hk  articles  of  paitoership 
«-^  T^iC  hit  icnd^f:.  it  wm  not  unpaired  or 
r-r...\t^:  iw  iht  crtrr  and  the  acceptance  of 
;;srs^  ibsmjnmd^  Frn  what  we  hare  already 
a  Oi^usnif  the  artidei  of  ^aito^ship,  il 
z:ac  niff  ^Ky  wwe  boI  forbidden  by  the 
.:rrs.2?  a:  ;^i^  of  the  sectiona  prohibiting 
^^.^  .      -2,  I.—    7<a«rT^^   :   »  =£-    ^f  i^ixtsisr  of  cxkhnsaDd contracts. 

-  ,  ^-a      ■  _-TT  -  -—    •    "-  :-    -  •*^-       Jt  *  J"ac  nffirwsd  teenor,that  the  drcoit 

^,  Z^^     /*T  —         7  *T^-     ^    -tf^    ''rr- du:  HT  r-Vt  «tf €ct  to  the  def enae  of  the 
»     -^*s*  -tr-. — ^     '    -ar    *— ::  _~-   J^  r'ii:=tt  if Lmi-u.aaBof twoTear8,prescribedby 
^^^^       * — r=     "^    =ssr       "=1-^   -r.  .J.  »r   ^'::_x  S'iT*  a:  uieRenwdStatales,  whichwas 
.^    ,         ^*  —3-  J-      t  .•!  -•■^'-1    X   «^  la  JT  uif  answr  of  the  defendant. 

^       --       J    J.  -*.-—.    r  Tit  aftni.-tt>^iD<Tttiooed  fonnsapartof  aec- 

-.   "^_    *   ^* — -,-1    ^*_,-_-.     .    :l.    t.-r  I  'T-  ^nf  l^krinpt  Act  of  March  8, 1857, 

^  —  ^^"      77-^-.,   -:^  -<^_z^*^    "*T  rr  i-f  S:aL  at  L.  517,  and  provides  that 

^.        J[«      - \^-r      ^    ^=ik       stf.  »  - '  ^   :    ^-  ^cci  c  ii,w  cr  ia  eqoitj  shall  be  maintained 

. .-  -T^  ■     -.-.znt     ^wr::^  zs^    -  sii  -  rr.ur:  henrwo an  asstgnec  in  bankruptcy 

-•    ^    ^    «    .■    »,.   ^  .  '  T   t.  .IE  Cfc     ^s.  1  Ti°"S3r  V tk  TTiJTtc sn  adverse  interest,  touch- 

^  "  "^  -^^  TT.  iT^rrr  or  rigbts  of  property,  trana- 

^        «,.^  -r    .m    rr     -t  1*  ■-  •  '  — >    '  "■-  "tt  u  IT  v«5«i  in  such  assignee,  unless 

-^.     s-1  _-^      '-  Swu  '     :rr   '  -  >  — -      '  .^Lr  vjilh:  tv^  pears  from  the  lime  when 

-,     jfc       ^     -•..■-"      i».    ^.   -      -t*    --    -^a*  of  A^uan  accrued  for  or  against  such 

-.    '       -i.   ?.  *        J  ^  Tiain:  ib*i  the  facts  shown  by  the  record 

^       .         *-.     -,  -   ,a.«.    r    -  "   ^-si.   -:    s  T  V -siKLJt  ihi<  def mse.    This  suit  is  for  the 

..  .   ,     .         -.    T    a--=*»'     *    ■:->   ^-    •"'  affti'se:*  of  a  partnership  jof  the  money 

•T    -..      ^     .    *»-C»  «s.i   »:     :   *    •    -;":  nrui*  cootncl  between  Feck  and  the 

^.    ^       .\.^      .       *-"^-      ^♦a.?    ;=-«    »-^    :  i..i.*i_  S;*aek.  and  its  distribution  amon^  the 

,\  ^  "    .  -     :«    ^  .*-^-    'c:e^    *x:-:r.i::?  hl  a  aEuemeiii  of  the  partnership  af- 

,.   "^  "^  -■     Tii.-       "*-»:•  r ':r*    '  .r^     i:  Purt  had  lived  and  had  not  been  ad* 

^^    j^*  .*  _        .t     7---^-    r  ^-  i.  ""^'•i   btrtnrpt.  the  plaintiffs  could  not 

,    ^  .-.  ^    ,»    r  .-"-•'*'—■'*•.    'T   -  >     -~   na^imj.iwi::  vhis  suit  against  him  until  the 

*-^        ."  ,  \"*    '-.--J/^ip.   ■!— :  *-      '^.•.-    =  -  "*  ▼•m;i  » ibf  subject  of  this  controversy 

.J  :-    <»   ~  J-    r^»:  >«*--.     -.^  i«!t    ci^Cjected  from  the  United  Statea. 

^  ^     I.  \  ^     *  ^     -.  ,^  ^  ..  »„^  ^  .^   ^iv'-  imz  nr  rufhi  under  this  contract  with 

^   ^  ^^         ^  ^      ^^    .     r         - -.:^  ^a<*<     ''-.-t  u  ofontTii  ib«r  share  of  the  money  until 

.^^    ,     ^  ^*  .  -'  ,'    ^     ::- Ti^TUfT  bfii  c:»Tnc  to  his  hands.    The  bank- 

^v    ^       ^     '       ^.    .-       ^   :»c^  ^j^  ^,.  ^s    -.,  .:,—  uic  afiiih  of  Pedt  did  not  change  the 

^^-•^        .    ^      ..       *         '^— .     .-•   -.  . -,     wTte  fi:  ihe  ocatracL    They  could  not  sue  bis 

...       ^  .  #  -^   *  *  .    >  -i;:^  "'i.  c".    fc*«-rT«  itc  a  distribution  of  the  fund  until 

«     -^v.     <*.,,,  ^     -    i.   \.  •.  /  >      .:.    au  'nut  had  h«ai  received.    The  judjnneni 

^  --:    '^:5^  ^-   ,*  •^   ■'         :*  r*,-^   -.  1:^*3    s^ims  Uier»iiad  Scales  in  favor  of  Peek's  ad- 

a    4.-     • '.  -  -c    *.--.N,o»    s  ^%:    -■    »:^  iit    n.n.bc-nini  was BOt  affimicd  by  this  court  un- 

-r?-*!^  war-   f  ^.-.-^^  c  tta-  ^afe»  u  i^  nrjMBT  lOi,  1S8D;  and  the  money  was  n«»t 

t     *'tK'  >B.-jL  atr*--  r-*.  a»  1=^  :^  «^.<«^   ^*^-r:>  ^y£  >r  ife  defendant  until  after  he  hail 

ji  -».*--?<^   *  »•-*  ^T.         I  1^  :;r  lae  Biajr   .'^gt  j;4-:tr-- -1:7^(3  as  claimant  in  the  case  in  plac« 

a   ^    "    -.   .  >  >!.i^u-«^  :c  Siitm.  A  P«k,  administratrix,  by  order  of 

'.  ^^-.  -   t  L.  -^--a*^  'trr^'T*i  Xw  ''V-*  7«    u*  wmn  rtf  wtia»&,  on  May  10, 1«80,  Thissuit 

X   ^    ^      ^^    **-    »  .    i    ^r    :.:*•«   ir  ^ '    -*:»  .v^rni  Se^«ember  82,  1880. 

SLj       •   I    i  i;.-Tr  'i  fcr*  *-  "  ■  ••  V  \  ;1  jml       A  >«-.  h£»  the  present,  for  the  settlement  of 

>*^'>-  •:■---    -jxa  n:  m-jt  ->   le  ii.^u    'ii'-nj-  "iht  ikf  ilSs^  «f  the  partnership  and  the  distribu- 

fc*v-  -^-^»'^  IK  jt-.-Td-  JsT  x»  "r-^-TT  arsjEiC    ^tt  :tf  te  assets  among  the  partners,  would 

i»  .  1. 1.'^;:  :su>^«$  r*-  -traxwoc  7.*r  .-vufract:  r;r   mve  )wea  pRflsstnre  untO  the  final  determina- 

-•  *■*:. '  f»Tr..   t  »  Ttiur  ^trr  wir:?fr  n?  ar»   rstt  *>f  the  wmk  of  Peck  against  the  United 

rjri  5  :ti  ziss  T'^iiLi-SL  am  '^^  ^^'^T  '^^  '^•-   :?^«e&.  for  tint  suit  involved  all  the  assets  of  tha 

•**^>^     Titt  rm^fiD.-Y  fiiu'-v^  uo:  ?- t-^-g  a:ni  piarsiasiinv  and  uatil  It  was  decided  thciB 

^  ^'sz  -^ert  etL^^tsd,  «zD5fr  ibe  piu^^rs^p  <v^jii  he  w  ad joatment  of  the  partnership  con* 

mrDiji^  -ic  ziji  zbuugr  speczia^d  =  twse  =»esK>   onss  sarii  so  di^ribatioii  of  Its  assets;  In  tt^U 

r%zjtM^     P«ca  was.  ii*t:tfarc  ocly  prDci^iif  n  was  izcocftain  whether  there  would  be  anr 

to  do  vldi,  en  a  rood  cfjosdcT%ikn,  he  had  -  aswts  to  distribiita.  4a,  therefore,  the  plaintira 

alj^d  T  W  the  arucJ«  of  partDership  promised   were  BOt  entitled  to  the  relief  prayed  in  tho 

todo,  Th0fn  WM  DO  DewcoDsideiatioo  for  these   bill  mitfl  final  Judgment  in  the  suit  of  Ptek 

new  prr/nii»«   The  only  ofBce,  thefefofe,whidi  against  the  United  Slates,  and  especially  had 

tn^  mirmoraada  perfonnad  was  to  show  the  no  demand  M«lBi>ltbe  defendant  until  the  fond^ 
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whicb  tbcT  araen  was  assetH  of  tho  partnership, 
came  to  bis  bands,  it  is  plain  that  the  Statute  of 
Limitations  was  not  well  pleaded. 

It  is  next  assigned  for  error  that  the  circuit 
eoort  admitted  the  testimony  of  McLean  and 
Harmon,  the  Diaintiffs,  offered  in  their  own  be- 
half, in  regara  to  transactions  with  and  state- 
ments by  Peck,  he  being  dead,  and  the  suit 
being  against  his  assijmee  m  banlmiptcy.  It  is 
Innsted  that  the  testimony  of  these  witnesses 
was  incompetent  under  section  858  of  the  Re- 
vised Statutes  which  provides  as  follows: "  In 
the  oairts  of  the  United  States  no  witness  shall 
be  excluded  *  *  *  in  any  action  because  be  is 
a  patty  to  or  interested  in  the  issue  tried;  Pro- 
Hded^  lliat,  in  actions  by  or  against  executors, 
administrators  or  guardians,  in  which  Judgment 
may  be  rendered  for  or  a^Eunst  them,  neither 
party  shsJl  be  allowed  to  testify  against  the 
other  as  to  any  transaction  with,  or  statement 
by.  testator,  intestate  or  ward,  unless  called  to 
testify  thereto  by  the  opposite  party,  or  required 
to  temf  T  thereto  by  the  court  In  all  other  re- 
specCa  the  laws  of  the  State  in  which  the  court  is 
tield  sh&  1  be  the  rules  of  decision  as  to  the  com- 
petency yf  the  witnesses  in  the  courts  of  the  Uni^ 
ed  States,  in  trials  at  common  law,  and  in  equity 
and  admiralty." 

The  witnesses  admitted  by  the  circuit  court 
were  not  excluded  by  the  terms  of  this  statute. 
The  suit  in  which  they  testified  was  not  an  ac- 
tion by  or  against  an  executor,  administrator  or 
^uiinliao.  But  the  council  for  the  defendant 
losists  that  the  policy  of  the  Act  applies  to  suits 
by  or  agninsi  assignees  as  well  as  to  suits  by  or 
a^inst  executors,  adiniuistnitors  or  guardians, 
kod  that  we  ou^ht  to  construe  the  Act  so  as  to 
iuclude  such  suits.  We  cannot  conciu*  in  this 
riew.  The  purpose  of  the  Act  was  to  remove 
lecoerally  the  ola  incapacity  to  testify,  imposed 
on  parties  or  persons  interested  in  the  suit 
This  was  done  by  a  sweeping  provision,  subject 
to  oertain  well  defined  exceptions;  but  the  ex- 
reptioDS  did  not  include  ^uits  by  or  a^rainst  fl.<u 
sifnres  in  banlLruptcy.  We  cannot  insert  the 
exeepiioD.  When  a  provision  is  left  out  of  a 
statute,  either  by  design  or  mistake  of  the  Leg- 
islatare,  the  courts  have  no  power  to  supply  it 
To  do  to  would  be  to  legislate  ond  not  to 
ooostme.  **We  are  bound,"  says  A/r.</u#(iee 
BaDer,  in  Jana  v.  Smart,  1  T.  R  44.  "to take 
Vbi  Act  of  Parliament  as  they  have  made  it;" 
and  Jfr.  Jvttie^  Btory,  in  Smith  v.  JUnes,  2 
Simui.  864,  855,  vbserves:  "  It  is  not  for  courts 
tit  foMtiem  proprio  marte  to  provide  for  idl  the 
defects  or  mischiefs  of  imp'Tfoct  legislation." 
See  also  Kino  v.  /?i/nWI.  la  A.  &  E.  460:  Lo- 
mond V.  Biffe,  8  Q.  B.  810;  BtooBam  v.  EUee,  6 
B  4fe  C.  toy*.  BartteU  v.  Morri$,  9  Port  (Ala.) 
266.  The  objection  made  to  the  admission  of 
the  testimony  of  the  plaintiffs  was  properly 
ov^^ruldi. 

ne  next  ground  of  complaint  against  the 
iecreeof  the  circuit  court  is  that  the  court  did 
DOC  bold  the  plaintiffs  estopped  from  asr erting 
titie  U>  the  ftmd  in  controversy,  by  the  fact 
tlMi  they  each  testified,  in  the  suit  of  Peck 
gainst  the  United  States  in  which  the  fund  was 
recormd,  that  he  had  no  interest,  direct  or  in- 
tfirect.  in  the  daim  of  Peck,  except  that  he 
hdd  ODe  of  the  notes  or  memoranda  made  by 
Pack,  a  eopj  d  ooa  of  which  has  already  been 
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It  must  be  conceded  that  this  testimony  was 
evasive  and  disingenuous,  but  it  was  not  false. 
But  admitting  that  the  testimony  was  untrue,  it 
isdifQcult  to  see  how  any  estoppel  is  raised 
which  the  defendant  can  set  tip  against  a  recov- 
eiy  in  this  case  by  the  plaintim.  An  equitable 
estoppel  is  raised  when  there  is  some  intended 
deception  in  the  conduct  or  declarations  of  the 
part^  to  be  estopped,  or  such  gross  negligence 
on  his  part  as  to  amount  to  constructive  f ratid, 
by  which  another  has  been  misled  to  his  in- 
jury. Brant  v.  Va,  Choi  d  Iran  Co.  98  U.  S. 
836  [Bk.  28,  L.  ed.  927].  If  any  estoppel  could 
be  set  up  in  this  case  by  reason  of  the  testimony 
of  the  plaintiffs,  it  would  be  one  in  .'avor  of  the 
United  States,  who  alone  could  have  been  in- 
jured by  that  testimony. 

It  is  clear  that  the  estoppel  omild  not  be  set 
up  by  the  defendant  for  the  evlience  was  given 
on  his  side  of  the  controveny,  and  he  is  now  in 
possession  of  and  claims  the  ftmd  which  that 
testimony  aided  Peck,  whose  assignee  he  is,  to 
recover.  There  was,  therefore,  no  injury  to 
the  defendant  and  no  estoppel  which  he  could 
set  up  against  theseplaintiffs.  See  Gushing  v. 
Laird,  107  U.  S.  69  [Bk.  27.  L.  ed.  891]. 

It  is  true,  his  counsel  sav  that,  by  reason  of 
the  denial  by  tho  plaintiffs  that  they  had  any 
interest  in  Peck's  claim,  the  defendant  was  in- 
duced to  employ  counsel  and  move  both  this 
court  and  the  court  of  claims,  that  he  be  made, 
as  assignee  of  Peck,  the  party  plaintiff  in  the 
suit  against  the  United  States,  and  to  expend  a 
large  sum  of  money  in  prosecuting  his  motions. 
As  we  have  already  found  that  the  plaintiffs 
were  entitled  to  the  fund  in  controversy,  and 
the  defendant  was  not,  this  contention  amounts 
to  this:  that  the  plaintiffs  should  be  precluded 
from  a  recovery  of  their  own  properW,  and  it 
ought  to  be  turned  over  to  the  defendant,  be- 
cause the  defendant,  misled  by  the  testimony  of 
the  plaintifb  given  in  a  case  to  which  he  was 
not  at  the  time  either  a  party  or  privy,  was  in- 
duced to  expend  money  in  a  proceeding  to  get 
possession  of  the  subject  matter  of  the  contro- 
versy, to  which,  as  it  turned  out,  he  had  no  title 
whatever.  XJpon  such  a  state  of  facts  no  estop- 
pel is  raised.  But  there  is  no  proof  in  the  record 
that  the  defendant  was  misled  by  the  testimony 
of  the  plaintiffs,  or  that  he  dia  not  know  the 
exact  truth  when  he  took  the  proceedings  re- 
ferred to.  In  no  point  of  view,  therefore,  can 
the  defendant  assert  that  the  plaintiffs  are  es- 
topped to  claim  the  fund  in  controversy. 

I^ly,  the  defendant  insists  that  the  circuit 
court  erred  in  not  allowing  him  compensatioi 
for  his  services,  expenses,  and  attorney's  fees 
in  recovering  the  fund  in  the  court  of  claims 
from  the  United  States.  In  reply  to  this  con- 
tention, it  is  sufficient  to  say  that  Uie  defendant- 
rendered  no  services  whatever  in  the  recovery 
of  the  fund.  Judgment  had  been  rendered  in 
the  cotirt  of  claims  in  favor  of  the  adminis- 
tratrix of  Peck,  and  had  been  affirmed  by  this 
court,  and  the  mandate  of  this  court  had  been 
sent  to  the  court  of  claims,  before  the  defendant 
was  admitted  as  plaintiff  in  the  suit  for  the  re- 
covery of  the  fund.  All  he  did  was  to  get  the 
fund  into  his  possession.  As  in  our  view  the 
fund  betongs  to  the  plaintiffs  in  this  suit,  all 
that  comes  out  of  it  for  the  compensation  of  the 
defendant  comes  out  of  their  pockets.  We  sea 
no  reason  why  they  should  pay  the  defendant, 
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^^■«I^'L?**^^~^*  '^  >«««J  authority  to 
I  — ««M  wpaiT  roads,  and  to  uke  and  use  this 

wmtorm^  **^^y™>"»P«s  of  the  District  of  Colombia 

^I2i?**-*J»  S^?*^^**^  the  power  and  duUes  of  the 

?m?SIiJSS:  ****PV*  pttbKc  works  over  streets  and  roads. 

iSSSS^  ^a^y^  It  «»'  1«  Stat,  at  L.  m;  ^^ 


to  prorkle  sofne  one  to  watch  the  bank. 

_%J|he  oootiofiawfaetber  the  Dirtrict  of  Oohuabai 
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inr  hipsaooal  tniorj  to  those  who  IrUMrnnder  te 
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Fr  EBROR  to  the  Supreme  Court  of  the  Dfe- 
trict  of  Cohunbia. 

The  history  and  facU  of  the  case  appear  hi 
Hhe  opinion  of  the  court. 

Mmn,  A.  O.  RIddU  and    Umnrw  E. 
D»Tia,  for  phdntiff  In  error: 
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\JS^'ii£^^^^^^' J**P^'    20  Stat.it*  L.  102 

Smalhrood  was  the  supervisor  of  roads  and 
wm  actmgiinder  the  authority  and  for  the  ben- 
efit of  the  defendant. 

The  court.  In  the  instruction  to  the  Jurv  verv 
oirefully  followed  the  principles  establlsii^d  by 
this  court  in  Hough  v.  TezasPde,  IL  Cb.  tupra. 

Mr.  JuKice  Harlan  delivered  the  opinion  of 
tne  court: 

This  is  a  writ  of  error  to  reverse  a  judmneot 
for  the  sum  of  $8,000,  which  a  Jury  found  as 

S?S2§f /i?'FJ^5*^  ^^i'^'^^  sustained  by  Mo- 
^Uigott,  the  defendant  in  error,  who  was  plaint- 
iff below,  through  the  alleged  n^hgenceofthe 
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District  of  Columbia  in  its  oondact  of  certain 
cmblic  work  on  whfch,  at  the  time  of  such  in- 
jorleB,  be  was  engaged  as  a  laborer  in  its  em- 
ployment. 

tt  ^pears  thsit  one  Smallwood,  the  super- 
lisor  of  county  roads,  undertook  the  repair  of 
a  public  highway  by  the  use  of  material  ob- 
tained from  a  gravel  bank.  McElligott  and 
one  Meacham  constituted  a  part  of  the  force  of 
laboren  employed  for  that  work.  The  special 
duty  assign^  to  Meacham  was  to  prepare  gravel 
to  be  hawd  away,  while  McElligott  was  to  fill 
the  carts  in  whida  the  gravel  was  transported 
to  the  place  whcore  it  was  to  be  used  by  tne  su- 
penrteor.  They  reached  the  bank  between  8 
and  9  o'ck)ck  on  the  morning  of  June  12, 1878, 
observing,  upon  their  arrivsu,  that  it  had  been 

!tt5]  undermined  at  one  side  for  two  or  three  feet, 
and  a  chamber  cut  into  it;  a  condition  which 
to  some  extent  increased  the  chances  of  the  bank 
Uning. 

The  plaintiff  insists  that  there  was  evidence 
tending  to  show  the  following  facts:  that  while 
Meacham  and  McElligott  were  at  work,  Small- 
wood  was  giving  his  attention  to  the  repairing 
of  the  public  road  with  the  material  brought 
from  the  gravel  bank;  that  between  9  and  10 
c^dodL  in  the  morning  McElligott  sent  word  to 
him  to  provide  two  additional  men  for  the  work 
at  that  place,  one  to  watch  the  bank  and  the 
other  to  aid  in  filling  the  carts;  that  within  a 
very  short  time  an  answer  came  to  the  effect 
that  the  request  would  be  complied  with;  that 

I  plaintiff  st<^ped  work  at  noon  fordinner,but  be- 

fore doing  sosent  asecond  message,  which  Small- 
wood  received,  to  send  more  men,  one  to  watch 

I  the  bank  and  one  to  assist  in  loacUnff  the  carts: 

that  be  resumed  work  about  1  o'clock,  ana 
about  a  half  hour  after  that  time  (no  men  hav- 
ing been  sent  by  Small  wood)  the  bank  fell  while 
be  was  at  work  tve  or  six  feet  from  it;  that  the 
falling  bank  caught  him,  despite  his  efforts  to 

I  cKape,  burying  him  for  a  time  beneath  the 

gravel  and  mflicting  upon  him  injuries  of  a  se- 
rious and  permanent  character;  that,  to  use  the 
language  of  the  witness  Meacham,  "  it  is  not 
safe  to  stand  under  a  bank  that  has  been  unda> 
mined;"  and  that  although  McElligott  recog- 
nized from  the  outset  that  it  was  dangerous  for 
Um  to  do  his  work,  without  some  one  being 
present  whose  special  duty  was  to  ffive  tlmelv 
notice  of  the  first  indications  of  the  bank's  fall- 
ing, he  continued  to  work  in  reliance  upon 
Smallwood's  promise  to  send  some  one  to  watch 
the  bank. 

The  District  claims  that  there  was  evidence 
tending  to  show  that  Smallwood  did  not  receive 
a  message  from  McElligott  to  send  men  to  watch 
the  bank  or  to  aid  in  loading  the  carts;  that  the 
former  was  not  in  the  habit  of  providing  men 
to  watdi  a  gravel  bank,  except  when  it  was  in- 
tended to  have  a  "fall;"  that  there  was  no  such 
intention  on  the  day  McEllicott  was  injured; 
and  tliat  neither  the  latter  nor  Meacham  had  any 
instructions  to  make  a  "fail." 

The  point  upon  which  the  evidence  was  con- 
fiicting  was  as  to  whether  Smallwood,  in  fact, 

pK]  received  notice  that  a  man  was  needed  to  watch 
Che  bank  while  he  and  Meacham  were  at  work. 
McHHgott  states  that  his  first  message  was  sent 
br  Tracer,  one  of  the  drivers  of  the  carts,  and 
Ua  seoona  by  Anderson,  another  driver.  In  his 
eramination  in  chief  by  the  plaintiff  Traccy  tes- 
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tifled  that  McElligott  told  him  "to  tell  Small- 
wood  to  send  two  men  out  there  to  hdp  load 
the  carts,  and  that  the  other  might  have  the 
opportunity  to  watch  the  bank  in  case  of  dan- 
ger,"  and  that  he  "  delivered  the  message  to 
Smallwood,  at  Mr.  Brown's,  between  9  and  10 
o'clock,  and  he  said  that  he  would  send  men,  but 
hedid  not  do  ituntilafterMcElligoU  was  hurt" 
He  testified  that  he  told  McElligott  what  Small- 
wood  said;  also  that  "  it  is  necessary  to  have 
a  man  to  watch  the  bank  when  people  are  dig- 
ging under  a  gravel  bank;  the  bank  was  under- 
mined that  morning  when  he  went  there:  it  is 
not  safe  to  work  at  a  bank  like  that  without 
having  it  watched." 

But  upon  cross  examination  the  same  witness, 
beinff  asked  to  state  what  reason  was  given  bv 
McElliffott  for  wanting  men  to  waixih  the  bank 
said:  "He  wanted  men  to  load  the  carts;  hsdid 
not  9a/y  anyihing  to  me  about  watching  the  bank: 
he  simply  sent  a  message  to  Smallwood  to  send 
two  men  to  help  load  these  carts,  and  that  was 
all;  he  did  not  at  any  time  sap  he  ioanted  a  man 
to  toateh  the  bank;  I  don't  recollect  his  sending 
a  message  by  any  one  to  Smallwood  that  m 
wanted  that  ne  snould  send  a  man  to  watch  the 
bank;  I  don't  reeoUeet  that  Iheardaf^/thingeaid 
about  a  man  to  watch  the  bank  btfcre  ihie  aed- 
dent;  I  told  Mr.  Smallwood  that  Mr.  McEUigott 
said:  send  a  couple  of  men  to  help  load  the  carts; 
I  found  Mr.  Smallwood  near  Brown's;  I  deliv- 
ered the  message  to  Mr.  Mahoney;  Smallwood 
said  that  he  would  send  a  man  or  two."  Upon 
re-examination  the  same  witness  said:  "I  deliv- 
ered the  message  to  Smallwood,  what  Mc£31i- 
S»tt  told  me;  I  do  not  recollect  whether  what 
cElligott  told  me  to  tell  Smallwood  was  to 
send  men  to  watch  the  bank  or  load  the  carts; 
McElligott  told  me  to  ten  Smallwood  to  send  a 
couple  of  men  to  help  load  the  carts;  to  hdp 
Uiem  out;  I  deliverea  whatever  message  McEl- 
lifix>tt  told  me  to  tell  Smallwood,  no  matter 
wnat  it  was." 

Anderson,  by  whom  the  plaintiff  claims  to 
have  sent  the  second  message,  testifies  that  he 
did  inform  Smallwood,  in .  tne  morning,  of  the  ruaivi 
former's  wish,  that  men  be  sent  "  to  help  load  1^x7  j 
the  carts  and  watch  the  bank,"  and  that  Small- 
wood  said  "an  right"  He  did  not,  however, 
notify  McEUigott  of  what  Snudlwood  said,  be- 
cause he  did  not  himself  return  to  the  mvel 
bank.  There  was  no  proof  that  plaintiff  was 
informed,  prior  to  Ids  being  injured,  of  what 
it  is  claimed  passed  between  Smallwood  and 
Anderson.  Tne  only  evidence  tending  to  show 
that  the  plaintiff  continued  to  work  at  Uie  bank, 
in  reliance  upon  Smallwood's  aUeged  promise 
or  assurance  that  he  would  send  some  one  to 
watch  it,  was  in  the  testimony  of  Tracey. 

At  the  instance  of  the  Distnct,  the  court  gave 
numerous  instructions  to  the  jury.  They  em- 
bodied, among  others,  these  propositions:  that 
it  was  implied  in  the  contract  between  the  plaint- 
iff and  the  District,  that  the  former  took  the 
risk  of  the  dangers  which  ordinarily  attend  or 
are  incident  to  the  business  in  which  he  volun- 
tarily engaged  for  compensation,  among  which 
was  the  carelessness  of  those  in  the  same  work 
or  employment,  with  whose  habits,  conduct  and 
capacity  *he  had,  in  the  course  of  his  duties,  an 
opix>rtuDity  to  become  acquainted,  and  against 
whose  neglect  or  incompetency  he  could  take 
such  precautions  as  his  incUnationor  judgment 
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teo  wcie  fellov  eerYiafii  wicbia  tbe 
Of  the  gewnl  ftie  tfaal  Ae 
if  DOC  fcspoonble  to  oae  cmpioTee  for  ia jafies 
caowd  bj  fbe  oegligeBeeof  acoempiojeeiBtbe 
iane  breacb  of  aerrieeL  Ko  eoeb  qocstioaa 
eriie  opoo  tbe  pfeacot  bieiieg.  We  bare  oolj- 
to  deal  witb  tbe  asogmaeiits  of  error,  rdatiog 
to  nutfcHel  matten  doC  corered  bj  tbe  li«tnK> 
tSona  wbicb  were  gireD  at  tbe  request  of  tbe  de^ 
fendam,  witboot  objectioii  uprjo  tbe  port  of  tbe 
plafaitiir.  And  tboae  matten  are  to  be  found  in 
tbe  cbarge  of  tbe  court  to  tbe  jury. 

After  expresdng  )ti  approral  of  tbe  prind- 
plei  annoimced  in  tboee  instmctionB,  and  refer- 
ring to  the  precaotion  taken  by  tbe  plaintiff  to 
inforni  SmaJlwood  of  tbe  nect^ity  of  providing 
•oroe  one  to  watch  tbe  bonk  while  he  and 
Meacham  were  engaged  in  the  special  work  aa- 
figned  to  them,  the  court  said  to  the  jury: 

"Now,  it  is  said  that  if  3fr.  Smalhrood  sUll 
neglected,  after  such  notice,  it  would  sdll  be  a 
neglect  of  a  fellow  serrant  for  which  no  servant 
could  ever  recover  any  damage.  But  I  have, 
for  the  purposw  of  this  trial,  instructed  you  that 
If  tlic  fact  of  the  dangerous  condition  of  that 
bank  was  cominunica&d  to  Smallwood,  and  a 
request  made  of  him  to  send  a  man  there  to 
wntcli  it,  and  he  gave  assurance,  in  reply,  that 
a  man  would  be  sent  therefor  that  purpose,  the 
pluintifT  hero  miffhtlahor,  without  any  imputa- 
tion of  ony  negligence  on  his  part,  for  such  a 
lenotb  of  time  as  within  which  Uiat  promise 
m\^\\,  be  fulfilled;  not  to  continue  there  and  la- 
bor any  longer  than  that,  because  it  would  be  as 
much  negligence  after  a  reasonable  period  had 
•xpircd  after  receiving  this  aaraiance  as  if  no 
atsurnnce  had  been  giveQ«  The  law  requires 
that  he  shall  not  neralessly  expose  himself  to 
aoT  danffer,  to  any  peril  whatever. 

^*Andlf  be  has  taken  this  precat 
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Andema  did  not  retara.  He  lad,  then- 
M.^^  Bo  SSI  ui  ante  in  reply  to  that  meaaace 
w^tew,  and  I  think,  upon  tbe  wbol^ti^^he 

b^^  raeon  to  expect  any  relief  ,  unless  be  re- 
mved  agsarancc  audi  as  that  given  in  tbe  case 
m  tbe^eme  ooort.    Beyond  that  I  do  not 

tbmk  Uiat  I  on^  to  go,  and  I  repeat  that  with- 
out be  received  this  aaauranoe  of  •aArt^inee  be 

tookt^riakof  tbe  lamng  of  tbe  bank  npon 

i^iS™^^^  ^*^  ■•  ^^^^f^d  that  If 
phOntdT  notified  Smallwood  of  tbe  danjreroiia 
condition  of  tbe  bank  be  would  be  rdieved 
from  the  imputation  of  neglimice  during  aodi 
tmie  as  was  sufficient  for  Smallwood  to  provide 
a  man  to  watch  the  bank,  and  to  ao  miuii  of  it 
as  decUtfed  that  the  allied  noticeby  the  plaint- 
iff to  Smallwood,  and  thelattex'a  rdply  thereto, 
took  the  case  out  of  the  rule  laid  down  in  ^ 
instructions  previously  given,  the  District  ex- 
cepted in  proper  form. 

We  areof  opinion  that,  upon  the  theory  of 
the  case  dedmd  in  the  special  instrucdons 
given,  the  chaige  was  erroneous.  Aa  the  court, 
at  the  request  of  the  District,  instructed  the 
Jury  that  the  negligence  of  Smallwood  waa 
one  of  the  risks  which  the  plaintiff  to<^  upon 
himself,  and  that  it  was  not  liable  in  this  ac- 
tion unless  he  was  incompetent  for  bis  posi- 
tion, and  such  incompetency  was  known,  or 
ought  to  have  been  known  to  the  District;  as 
it  was  neither  aUeged  nor  proved  that  be  was 
incompetent;  and  as  the  only  neglect  ooai> 
plained  of,  or  to  which  the  evidcaice  waa  di- 
rected, was  his  failure  to  provide  a  tnffn  lo 
watch  the  bank  after  notice  of  the  neccsalty 
therefor,  itisdifPculttopercdvebowitbecame 
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hnpoftant  for  tbe  lory  to  inqTdie  whether 
McEDigott  continuea  at  work  longer  than  was 
teuouAlj  sufficient  for  Smallwood  to  appohit 
•ome  one  to  the  duty  of  watching  the  oank 
while  the  plaintiff  and  his  ooemployee,  Mea- 
cfaam,  were  at  work.  The  time  durmg  which 
the  plaintiff  continned  at  work  after  giving 
the  iD^ged  notice,  and  after  receiving  an  as- 
sunuioe  that  his  request  would  he  complied 
with,  has  no  reUtion  whatever  to  the  onl^  con- 
tingCDcy  in  whidi  the  District,  according  to 
the  special  instructions  was  liable,  viz. :  its  neg- 
licence  in  employing  as  supervisor  of  roads  one 
who  was  unfit  for  the  place.  If  the  principles 
embodied  in  those  instructions  are  sound,  upon 
which  point  we  are  not  now  required  to  ex|>ress 
an  opimon,  the  court  would  have  been  Justified 
in  directing  a  verdict  for  the  District  The 
chareewas  moonsistent  with  the  instructions  pre- 
viouiuv  given,  and  was  calculated  to  mislead  the 
]ury,  for  it  submitted  to  them  a  question  which 
those  instructions  had.  in  effect  if  not  in  terms, 
declared  to  be  immaterial  in  the  case. 

We  are  also  of  opinion  that  the  char^  was 
erroneous  in  its  statement  of  the  ^un&  upon 
U 1 1  which  the  Jury  should  determine  the  particular 
point  submitted  to  them.  It  involved  a  mis- 
yprehension  of  the  decision  in  Hough  v. 
&  Ch.  [npro],  where  the  court  had  occa- 
sion to  consid^,  among  other  ouestions,  that 
of  contributory  negligence  by  the  party  who 
Boes  his  employer  for  injuries  resulting  from 
the  negligence  of  another  employee  m  the 
tame  general  service.  That  was  an  action 
•gaiiMt  a  railroad  company,  by  the  represen- 
tatives of  a  locomotive  engineer.  The  negli- 
gence there  complained  of  and  to  which,  as 
was  daimed,  was  to  be  solely  attributed  the 
death  of  the  intestate,  was  that  of  the  com- 
pany's officers  in  assigning  to  the  intestate,  for 
his  use,  an  engine  which,  oy  proper  diligence 
on  the  part  of  such  officers  might  have  been 
ascertained  to  be  defective  and  unsafe.  One  of 
the  defects  there  complained  of  was  in  the 
oow-catcher  or  pilot  oi  the  engine;  the  other 
was  that  the  whistle  was  insecurely  fastened  to 
the  boiler.  By  reason  of  the  defect  in  the  cow- 
cntdier,  the  en^ne  was  thrown  from  the  track, 
whereby  the  whistle  fastened  to  the  boiler  was 
iH^acfd,  and  from  the  opening  thus  made  hot 
water  and  steam  issued,  fatalfy  scalding  the 
dpceaapd.  It  was  admitted  that  the  en^eer 
had  knowledge  of  the  defect  in  the  cow-catcher; 
hot  it  was  not  claimed  that  he  was  aware  of 
the  insoflkient  fastening  of  the  whistle,  or  that 
tbe  defect,  if  any,  in  tluit  respectwas  of  such 
a  character  that  he  should  have  become  ad- 
Tised  of  it  while  ushigthe  engine  on  the  road. 
It  wee  pioved  that  he  had  given  notice  to  the 
proper  oflkers  of  the  company  of  the  defect 
In  die  cow-catcher,  and  they  promised  that  it 
should  be  lemediea.  But  the  court  of  original 
Jorisdictioa,  in  effect,  held  that  knowledge  on 
tbe  pstit  of  the  engineer  of  the  defect  m  the 
cow-entcher  was  itself  sufficient  to  ddfeat  the 
actfosi,  without  reference  to  the  assurances 
ijivea  that  the  defect  in  it  should  be  remedied. 
In  eonsidfring  the  Question  whether  his  use 
ef  tbe  engine  with  that  knowledge  was  such 
■cgBkence  as  prevented  a  recovery,  so  far  as 
Ibat  drfeet  was  the  efficient  cause  of  death,  tbe 
eovt  lefened  to  the  general  rule  upon  the  sub* 
Ject  of  oontribatory  negligence,  that  wnere  a 
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master  or  his  representative  has  expressly 
promised  to  repair  a  defei  t,  the  servant  can  re- 
cover for  an  injury  caused  thereby,  within 
such  a  period  of  time  after  the  prooDdse  as  it 
would  be  reasonable  to  allow  fpr  its  perform-  [6327 
ance,  or  for  an  injury  suffered  within  any 
period  which  would  not  preclude  a  rational  ex- 
pectation that  the  promise  might  be  kept.  But 
to  avoid  misapprehension  arising  from  the 
broad  terms  in  which  the  general  rule  was  fre- 
quently expressed,  and  that  its  application  in 
that  iN&rticular  case  might  be  clearly  under- 
stood, the  court  said :  "  We  may  add  that  it 
was  for  the  jury  to  say  whether  the  defect  in 
the  cow-catcher  or  pilot  was  such  that  none 
but  a  reckless  engineer,  utterly  careless  of  his 
safety,  could  have  used  the  ene^ne  without  it  • 
being  removed  If,  under  all  the  circum- 
stances and  i;i  view  of  the  promises  to  remedy 
the  defect,  the  engineer  was  not  wanting  in 
due  care  in  continuing  to  use  the  engine,  Sien 
the  company  wiU  not  be  excused  for  the  omis- 
sion to  supply  proper  machinery  upon  the 
ground  of  contributory  negligence.  That  the 
engineer  knew  of  the  all^d  defect  was  not, 
under  the  circumstances,  and  as  a  matter  of 
law,  absolutely  conclusive  of  want  of  due  care 
on  his  part."  That  knowledge,  it  was  held, 
was  a  fact  to  be  considered  by  the  ttiry,  in  con- 
nection with  other  facts,  in  determining 
whether  the  engineer  exercised  that  caution 
which  all  the  circumstances  required. 

These  principles  were  not  applied  in  the  trial 
of  the  case  now  before  us:  for,  in  effect,  the 
Jury  were  instructed  that,  in  determining  the 
question  of  contributory  neeligence,  they  need 
only  inquire  whether  plaintiff  contiDuea  at  his 
work  longer  than  was  reasonably  sufficient  to 
enable  Smallwood  to  provide  some  one  to  watch 
the  bank.  If  that  question  was  solved  in  favor 
of  the  plaintiff,  then  they  were  at  liberty,  un- 
der the  charge,  to  find  that  he  was  not  guilty 
of  contributory  negligence,  although  tiiey  may 
have  believed  from  the  evidence  umt  no  man 
of  ordinary  prudence  would  have  entered 
upon  and  continued  in  the  work  for  any  time, 
however  brief,  without  some  one  being  ap- 
pointed to  watch  the  bank;  in  other  words,  that 
if  the  plaintiff,  in  fact,  relied  upon  the  alleged 
promise  of  Smallwood,  he  was  not  chargeable 
with  contributory  nesflieence,  although  the 
jury  may  have  believea  that,  under  all  the  cir- 
cumstances, he  so  acted  as  to  show  himself  ut- 
terly careless  of  his  safety.  But  such  is  not  a 
sound  exposition  of  the  principles  whidi  regu- 
late, the  rights  and  obligations  ^  employer  imd  [633  ? 
employee.  Assuming  that  the  District  miffht 
be  responsible  under  some  circumstances  for 
injuries  resulting  from  the  negligence  of  its 
supervisor,  itceitEdnly  would  not  oe  liable  if 
the  danger  which  the  plaintiff  apprehended 
from  the  beginning  was  so  imminent  or  mani- 
fest as  to  prevent  a  reasonably  prudent  man 
from  risking  it  upon  a  promise  or  assurance  by 
the  proper  authority  that  the  cause  from  which 
the  peril  arose  would  be  removed.  The  plaintiff 
had  had  experience  in  the  kind  of  buioness  in 
which  he  was  engaged  at  the  time  of  his  in- 
jury. He  recognized  from  the  beghining,  the 
peril  to  which  he  was  exposed  while  working 
at  the  gravel  bank.  There  was  no  express  un- 
dertaldng,  upon  the  part  of  the  District,  by  its 
supervisor,  that  it  would  save  him  harmless  as 
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to  any  injury  be  might  suffer  prior  to  the  desi^ 
DAtion  of  some  one  to  watch  the  bank;  and  it 
was  not  iinplied  in  the  contract  between  him 
and  the  District  that  he  might  needlessly 
or  rashly  expose  himself  to  danger.  On  the 
contrary,  if  liability  might  come  upon  the 
District  for  the  negligence  of  its  officers  con- 
trolling his  services,  he  was  under  an  oblLr^ 
tion  to  exercise  due  care  in  protecting  him- 
self from  personal  harm  while  discharging 
duties  out  of  which  such  liabili^  might  arae. 
If  he  failed  to  exercise  such  care;  if  he  exposed 
himself  to  dancers  that  were  so  threatening 
or  obyious  as  liEely  to  cause  injury  at  any  mo- 
ment, he  would,  notwithstanding  any  promises 
or  assurances  of  the  District  supervisor  of  the 
character  alleged,  be  guilty  of  such  contribu- 
tory negligence  as  would  defeat  his  daim  for 
injuries  so  received. 

Whether,  therefore,  we  look  at  the  case  upon 
the  theory  embodied  in  the  instructions  given 
at  the  request  of  the  District,  or  as  depending 
upon  the  issue  as  to  contributory  negligence 
upon  the  part  of  the  plaintiff,  the  judgment 
must  be  reversed  and  a  new  trial  awarded. 

Becerted, 

Ttueoopy.   Test: 

James  H.  MoKenney,  Qerk«  Sup,  Oourt,  U.  8. 


YALB  LOOK  MANUFACTURING  COM- 
PANY, Appt., 
«. 
JAMES  SARGENT. 

066  8.  OL  Beporter*8  ed.  878-8nU 

Bateni  law^r\fHnffemeni, 

A  variation  of  eooentrioity  in  the  rollers  is  a  ma- 
terial feature  of  the  invention  secured  by  lottere 
patent  No.  064S8,  for  an  improvement  (n  permuta- 
tion looks,  or  is  made  so  by  the  deecrlption  and 
claim;  and  said  patent  is  not  infringed  by  a  lock  in 
which  the  same  combination  or  an  equi%*alent  Is  not 
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APPEAL  from  the  Circuit   Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 
The  case  Is  stated  bv  the  court. 
Mr,  Frederick  H.  Betts,  for  appellant. 
Mestn,  Edward  Wetmore  and    George 
TickncT  OuriU,  for  appellee. 

Mr,  Juitice  Matthews  delivered  the  opin- 
ion of  the  court: 

The  bill  in  this  case  wa.s  filed  by  the  appel- 
lee for  an  injunction  to  restrain  the  defemhint 
l)clow,  the  appellant,  from  an  alleged  infringe- 
ment of  letters  patent  No.  98632,  dated  Janu- 
ary 4,  1870,  gpmted  to  James  Sargent,  for  an 
improvement  in  permutation  locks;  and  for  an 
account,  etc  On  final  hearing  on  bill,  answer, 
replication  and  proofs,  there  was  a  final  decree 
for  Uie  complainant  for  an  injunction  and  for 
$400.75  damages  and  costs.  The  defendant 
has  appealed. 

The  question  involved  Ib  the  fact  of  inf ringe- 
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ment,  and  that  in  its  turn  depends  upon  \Ut 
proper  construction  of  the  complainant's  pat 
ent. 

The  spedflcations  and  claim  of  the  patent, 
with  the  accompanying  drawings  are  as  fol- 
lows: 

*'  Figure  1  is  an  elevation  of  the  lock,  with 
the  back  plate  removed  to  show  the  Interior. 

Figure  2,  a  vertical  crmb  section  of  the  same. 

Figure  8,  a  diagram,  showing  the  cam  and 
and  tne  disooncarang  eccentrics  in  perqwctive. 

like  letters  of  reference  indicate  coKre^KMid- 
Ing  parts  In  all  the  figuzes. 

Nature  <ifth$  InoenUm^ 

This  lock  Is  an  Improvement  upon  that  of 
Linus  Yale,  hi  which  an  eccentric  roller  Is  com- 
bined with  the  cam  for  disconcerting  the  ac- 
tion upon  tumblers. 

The  Invention  consists  in  combining  with 
the  cam  an  arrangement  of  two  or  more  ec- 
centric rollers,  of  varying  eccentricity,  turning 
upon  the  same  bearing,  so  that  In  revolving 
one  or  both  may  turn  and  alternate  in  aciioo. 
thereby  greatly  increasing  the  difficulty  of 
nuipping  out  or  locating  m^  position  of  dtber. 

Qmisral 


In  the  drawings — 

A  represents  the  case  of  the  lock; 

B,  the  cylinder  for  holding  the  tumblers  of 
wheels; 

0,  the  spindle; 

D,  the  cam; 

£,  the  dog,  whkh  falls  to  release  the  bolt, 
and, 

G.  the  bolt 

These  are  the  oidlnaiy  parts  emplored  in 
combination  locks,  and  may  oe  arranged  in  any 
desired  manner;  hence,  they  need  no  special  de- 
scription here. 

A  sinffle  eccentric  roller,  H.  pivoted,  at  a.  to 
a  suitable  arm  or  bearing,  ana  resting  upon  f  he 
cam  D,  has  been  before  employed,  as  already 
stated. 

Its  object  Is  to  disconcert  the  actl<m  Inside 
the  lock,  so  that  an  expert  lock  pick  or  Imrxlar 
cannot  tell  the  position  of  the  tumblers  wLen 
operating  upon  the  lock. 

It  has  been  found  by  experiment,  however. 
that  such  a  device  te  not  proof  acainst  the  skill 
of  an  expert  lode  pick,  for,  by  the  use  of  a  iU*H 
cnte  instrument  attached  to  the  spindle  out- 
side, and  by  careful  manipulation,  the  shnpt- 
and  position  of  this  roller  can  be  acla:itlv 
mapped  out  or  ascertained  and  the  kx-k 
opened. 

To  obviate  this  difficulty  as  far  as  possible.  I 
combine  with  this  roller  one  or  more  rolU;r> 
H'.  pivoted  to  the  same  arm  or  bearing,  At:<l 
resting  upon  the  periphery  of  the  cam  m  iIm? 
sanicihanner;  but  all  these  rollers  are  mndc  ^f 
varying  eccentricity,  and  of  different  s]iii)««\ 
ana  therefore,  when  the  cam  is  turned,  tlic 
several  rollers  strike  at  different  positions,  ami 
when  one  touches  the  other  may  be  removed 
from  contact,  thus  alternating  in  action.  They 
may  also  turn  in  different  directions. 

By  this  means,  owing  to  the  different  con- 
tact of  the  several  rollers,  the  difficulty  of 
mappinflr  out  and  locating  the  same  is  very 
greatly  Increased. 

In  transferrins  the  action  from  one  roller  to 
the  next,  the  loas  of  contact  with  the  first 
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Ib  tbb  manner,  and  for  thl*  naun,  the  ad- 
dition of  another  roller  to  the  one  already  tn 
DM  does  not  prodace  an  accumulation  of  the 
nme  effect  In  action,  but  produoee  a  different 
•ctkm  altogether,  by  brectkiiis  the  continuity 
of  rotation  and  movement  ana  contact 


dn  to  ncnre  bj  )ett«ia  patent,  ta, 

Tba  wmngement  of  two  or  more  rollen,  H, 
B ',  of  Tanine  eccentricity,  when  combined  with 
Ibe  cam,  in  Uu  manner  and  for  the  purpow 
BedBed.' 

Mr.  HMry  B.  Benwlck,  an  expert  called  by 
tbe  complainant,  tn  explanation  of  tlie  patent, 

"  I  hsTa  examined  tbe  patent,  and  believe 
^ftt  tbe  wocd>  'vaiytng  eccentricity, 'as  applied 


J^l. 


-ny* 


lo  the  rollers,  mean  that  the  rollen  shall  hare 
their  axee  at  difCerent  points  In  their  diameters. 
If  the  two  rollers  be  each  (of  an  inch  In  diam- 
eter, andonebaveitsazlsrfliofanlnchfrom 
the  itearest  point  in  its  peilpbeTy,  and  the  other 
hare  its  axis  y^  of  an  inch  from  ttie  neareat 
point  of  its  poiphery,  UiSQ  they  will  be  of 
vanlDg  eccentricity.  This  variation  of  distance 
of  the  axil  from  tbe  nearest  point  of  ttte  peripU- 


micTomelen  tued  in  lock-picking,  for  the  rea- 
son tliat  the  whole  aim  of  tbe  patented  contriv- 
ance El  to  avoid  plcJdngby  means  of  a  microm- 
eter." 

Tbe  lame  witnesa  wii  also  examined  upon 
tbe  question  of  infringement,  upon  a  compari- 
•00  with  the  patent,  of  a  lock  made  by  the  de- 
fendant, marked  ae  an  Bxlilbtt  Cole  No.  1. 
He  laid: 

"  I  have  examined  the  lock  Cole  No.  1.  It 
disconcerting  rollen  In  combination 


with  a  cam  upon  which  thej  ride.  These  roll- 
en being  for  the  purpoae  of  preventing  a  loc 
[dcker  nom  ascertaining  the  poaltlon  of  the  it 


taiy  tumblen  by  means  of  a  micrometer.  In 
this  i«apect  it  is  substantially  identical  with  tbe 
contrivance  deacritrad  tn  the  patent     Whether 


though  they  appear  tc 

them  without  instruir  .  ... 

ceotridty  between  the  two  rollers,  which  could 
ba  measured  by  a  micrometer  only,  would  be 
aiifflcieut  to  secure  the  object  which  theee  roll- 
en are  designed  to  effect,  and  they  may  have 
such  eccentricitT,  and  yet  it  may  be  Impossible 
to  delwmine  It  By  Uie  eye  alone." 

On  croM  examination  bo  admitted  that  he 
could  not  tell  with  certainty  whether  tbe  roll- 
en were  or  were  not  of  vaiying  eccentricity. 
No  other  witness  on  the  part  of  the  compUin- 
ant  is  able  to  prove  the  tact  ol  a  variation  of  ec- 
centriclt;  between  the  rollers  used  by  tbe  de- 
fendant; white  on  the  otherhandthetestlmony 
on  the  [wrt  o(  the  defendant  doca  not  permit  ui 
to  doubt  that  the  rollers  used  in  its  locks  are 
Identical  in  their  eocantridty  and  shape. 

If,  therefore,  a  variation  of  eccentricity  in  tbe 
rollen  Is  a  material  feature  of  tbe  invention,  ot 


la  made  material  by  ttie  description  and  claim 
*'"       '    '  DolnfringementbasbeenproTed. 
meet  andauwer  the  difficulty  to 


of  tbe  patent,  do  Infringe 

It  doea  not  meet  anda— .,  _. 

say,  as  has  been  suggested  in  argument,  that  al- 

tboagb  the  rollen  Tn  the  defendant's  locks  may 

be  oithe  same  eccentricity  and  shape  as  reapeots 

»1 
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rftoh  other,  yet  that  when  in  revolution  they 
yarv  in  eccentricity  in  reference  to  the  cam 
which  operates  them,  so  that  in  action  their  ec- 
centricity yaries,  and  the  same  result  is  pro- 
duced. Because  Uie  description  in  the  patent 
and  the  claim  require  that  the  variation  of  ec- 
centricity should  oe  between  the  rollers  them- 
selves, and  not  a  vulation  in  action  in  reference 
to  the  cam,  and  unless  the  same  result  is  pro- 
duced by  the  same  means,  there  is  no  infringe- 
ment of  the  invention.  Besides,  the  fact  is  not 
as  claimed.  It  is  impossible  mechanically  for 
the  rollers,  being  identical  in  eccentricitv  and 
shape  with  each  other,  to  have  the  same  relation 
at  all  times  to  the  cam  as  though  they  varied  in 
eccentricity.  For,  as  is  pointed  out  in  the  evi- 
dence on  the  part  of  the  defendant,  when  the 
lipllers  are  the  same  in  eccentricity  and  shape 
with  each  other,  there  must  be  intervals  of  time 
at  which  **  the  two  rollers  having  been  rotated 
to  a  point  at  which  their  peripheries  exactly  co- 
indded,  both  would  revolve  together  for  a  short 
period,  until  some  slight  impediment  or  change 
in  the  periphery  of  the  cam  would  cause  one  to 
bear  more  directly  than  the  other  upon  the  per- 
iphery of  the  cam,  when  this  one  would  revolve 
with  the  cam,  the  other  remaining  stationary  ; 
and  so  on."  And  this  feature  in  the  action  of 
two  rollers,  identical  in  eccentricity,  it  is  said, 
introduces  an  additional  irregulanty  into  the 
operation  of  the  mechanism,  which  increases  its 
disconcerting  power  and  adds  to  the  diflSculty 
of  calculating;  the  movement  which  enables  the 
expert  to  pick  the  lock.  So  that  the  mode  of 
operation  is  different,  accordingly  as  the  rollers 
are  of  the  same  or  varying  eccentricities. 

Were  it  otherwise,  however,  it  would  still  be 
necessary  to  regard  Uie  feature  of  a  variation  of 
eccentricity  as  essential  to  the  invention,  be- 
cause made  so  by  the  description  and  claim  of 
the  patent,  although  an  equally  good  or  even 
the  same  result  might  be  obtain^  without  it 
The  defendant  does  not  use  the  same  combina- 
tion, and  emplojTs  no  device  as  an  equivalent 
and  substitute  for  the  omitted  element.  It  is 
not,  therefore,  liable  as  an  infringer.  Water 
Meter  Ch.  v.  i^Mper  JOl  U.  8.  883  ftk.  26,  L. 
ed.  10241;  QoM  v.  Herring,  107  U.  8.  640  ^k. 
27,  L.  ei  601]. 

The  deeree  of  the  Circuit  Court  is  accordingly 
retereed  and  Me  eauee  is  remanded,  with  direo- 
tione  to  diemise  the  biU. 
Trueoopy.   Test: 

James  H.  HoKenner.  Olerk,  Sop.  Ct  U.  8. 


TAL£  LOCK  MANUFACTURIKO  COM- 
PANY, Appt., 

9. 

HALBERT  P.  GREENLEAF. 

(See  &  a  Beporter'S  ed.  664-«(»J 

Oonetrueiion  of  lettere  patent — vohat  patentable 
— claim  anticipated. 

L  The  scope  of  letters  patent  must  be  limited  to 
the  invention  covered  by  the  claim,  which  may  be 
Illustrated  but  cannot  be  enlarged  by  languaire  uaod 
in  other  parts  of  the  speoiflcatlon. 

2.  A  onange  in  a  mechanical  device  which  would 

962 


occur  to  an  unskilled  mechanic  is  not  patentnhlc, 

8.  The  first  claim  of  reissued  letters  patent  irmnt. 
ed  to  George  Rosner,  July  25, 1871,  for  an  improve*, 
ment  in  permutation  locks  was  anticipated  and  is 
therefore  void. 

[No.  166.] 
Argued  March  16,1836.  Decided  Marekt9, 1836. 

APPEAL  from  the  Circuit  Court  of  ihc  Uni  - 
ed  States  for  the  Southern  District  of  New 
York. 

StatemtflL  i  by  Jfr.  Justice  Woods: 

This  was  a  bill  in  equity  brought  bj  the  ap- 
pellee, Halbert  S.  Grecnleaf,  to  rcKirain  the  in-  [^ 
fringement  by  the  appellant,  the  Yale  Lock 
Manufacturing  Company,  of  the  first  n*id  fourth 
claims  of  the  reissued  letters  patent  granted  to 
G^rge  Rosner,  July  25,  1871,  for  an  improve- 
ment in  permutation  locks.  Th«*  original  pft> 
tent  bore  date  September  18. 186G. 

The  defense  was  that  the  alleged  invention  and 
substantial  and  material  parts  thereof  claimed  • 
as  new  were,  prior  to  any  invention  tliereof  by 
said  G^rge  Rosner,  known  and  publicly  used 
by  divers  persons  in  this  country,  ana  that 
among  sucn  persons  were  D.  H.  Kickards,  of 
Boston,  and  the  firm  of  Evans  &  Wataon,  of 
Philadelphia. 

The  circuit  court  decided  that  the  patent  was 
valid,  and  that  the  defendant  had  infringed, 
and,  upon  the  report  of  a  master  of  the  dam- 
ages sustained  by  the  plaintiff,  rendered  a  de> 
cree  in  his  favor  for  $2,968.50.  The  present 
appeal  bnngs  that  decree  untler  review. 

Mr.  Frederick  H.  Betts,  for  appellanl. 
Mestre.  Edward    Wetmore   and   George 

Ticknor  Curtis,  for  appellee. 

Mr.  Justice  Woods  delivered  the  opinion  of       [fl 
the  court: 

It  is  conceded  that  the  damages  for  which 
the  court  rendered  its  decree  were  allowed  for 
the  infringement  of  the  first  claim  only  of  the 
Rosner  patent,  which,  therefore,  is  alone  to  be 
consideied  upon  this  appeal. 

The  invention  coveiea  by  this  claim  was  de- 
scribed as  follows  in  the  specification: 

"  This  invention  consists  in  combining  with 
a  set  of  permutation  wheels  or  tumblers,  con- 
structed each  of  a  rim  and  center,  an  arrange-  i  ^ 
ment  of  bolts  or  equivalent  devices,  which  fast- 
en and  unfasten  said  rims  and  centers  by  the 
use  of  a  key  inserted  through  holes  ia  the  cama 
in  the  wheels,  by  which  said  bolts  or  equivs- 
lent  devices  are  operated,  the  effect  k>eing  to 
enable  the  relative  position  of  the  rims  and  cen- 
ters to  be  changed  so  as  to  make  a  new  combi- 
nation, by  moving  the  driving  pins  to  differml 
positions  relatively  to  the  slots  in  the  wheels. 
It  further  consists  in  the  arrangement  of  parts 
as  hereinafter  described.    »    »    ♦ 

'*  Prior  to  my  invention,  in  order  to  chance 
the  combination,  where  a  single  set  of  wbeds 
only  was  used,  made  up  each  of  a  center  bub 
and  rim,  the  wheels  had  to  be  removed  from 
the  lock  and  adjusted  by  hand  and  then  re- 
placed. 

'  *  I  obviate  this  difficulty  by  the  f olloxfing  ar- 
rangement: opposite  the  center  or  hub  q  of  each 
whed,  and  located  in  the  outer  rim«  I  place  a 
locking  device  or  bolt,  r,  which,  when  fenced 
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Id  against  the  said  center  or  hub,  holds  the 
same  drmly  in  place  with  the  outer  rim;  but, 
when  thrown  out,  disengages  said  parts  and  al- 
lows the  centers  to  turn  free  while  the  rims  re- 
main staticHiary.  A^^fJnst  the  locking  device  or 
bolt  r  rests  a  cam  or  eccentric,  i.  Through 
eadti  or  all  of  these  cams,  and  also  throufili  the 
back  plate  of  the  lock,  is  inserted  a  key,  P,  fig. 
6,  by  turning  which  it  will  be  seen  that  said 
kMdung  or  fastening  device  may  be  forced  in  or 
drawn  out  at  pleasure.  When  the  key  is  in- 
serted and  the  fastening  device  thrown  back,  it 
wiU  he  seen  that  the  rims  of  the  wheels  are  held 
statioiiaiy  by  the  key,  while  the  centers  may  be 
tamed  to  any  different  position  by  the  spindle, 
thus  setting  the  lock  to  a  new  combination. 
•  ♦  •  "The  novelty  in  the  first  part  of  my 
tarention  consists  in  the  combinaUon  of  the 
fastening  devices  r  with  the  wheels,  construct- 
ed of  three  parts  each,  an  outer  rim  and  a  cen- 
ter or  hub  composed  of  two  parts,  secured  to- 
gether so  that  Dv  inserting  tne  key  the  parts 
composing  the  wneels  may  be  loosened  and  the 
outer  rims  held  stationary,  while  the  centers  or 
bubs  are  turned  to  a  different  position  by  the 
•ctioa  of  the  spindle,  to  rearrange  the  combi- 
nation, and  then  the  parts  locked  m  place  again, 
and  an  accomplished  without  removing  tiiie 
wheels  themselves  from  the  lock.  In  all  prior 
lodes  with  a  single  set  of  wheels  (each  wheel 
made  up  of  a  rim  and  center  hub),  so  far  as  I 
am  aware,  the  wheels  had  to  be  removed  from 
the  lock  and  the  combination  changed  by  hand. 

•  •  •  "  What  I  claim,  and  desire  to  secure 
bj  letters  patent,  is: 

"1.  In  a  permutation  lock,  in  combination 
with  a  set  of  wheels  consisting  each  of  an  outer 
ring  or  rim  and  a  central  disc  or  hub,  a  set  of 
fastening  devices  or  bolts,  r  r,  which  is  made 
to  fasten  or  unfasten  said  parts  composing  the 
wheels,  by  the  insertion  of  a  key  through  each 
or  an  of  the  wheels,  whereby  the  combination 
of  the  lock  may  be  changed,  substantially  as 
herein  specified.^ 

The  testimony  showed  that  ou  the  18th  of 
Xmrch,  1852,  the  D.  H.  Rickards  named  in  the 
answer  of  the  defenda'at^  filed  in  the  patent  of- 
fice an  application  for  a  patent  for  an  improve- 
mcot  In  locks,  which  was  either  rejected  or 
withdrawn;  and  that  locks  made  substantially 
fai  nooordance  with  the  description  contained  in 
Bfckards*  specification  were  manufactured  and 
•old  by  Evans  &  Watson,  safe  makers,  of  Phil- 
nddplua,  as  early  as  the  yeai  1858.  A  copy  of 
the  application  of  Rickards  is  found  in  the  rec- 
ord, and  one  of  the  locks  made  by  Evans  & 
Wntsoo  in  1858  was  produced  at  an  exhibit 
Qposi  the  trial  !n  this  court. 

A  comparison  of  the  spedflcation  and  model 
of  the  Dlaintifl's  patent  with  the  application  of 
Bickaros  and  the  lock  made  by  Evims  &  Wat- 
■oo  shows  that  the  device  of  nickards  and  the 
lock  oi  Evans  &  Watson  were  an  anticipation 
of  the  Invention  covered  bv  tb«.  first  ctaln*  of 
the  plaintiff's  patent 

It  li  dear  from  the  scatemeuc  In  in%  dDecifi- 
cntioii  of  Romer's  patent  that  he  believea  that 
prior  10  his  invention  it  was  necessary,  In  order 
to  change  the  combination  in  a  permutation 
lock,  to  remove  the  wheels  from  the  lock  case 
ad  fust  them  by  hand  and  then  replace  them. 

Bui  Kosner  was  in  error  in  makinir  this  state- 
The  eridenoe  shows  that  what  Rosner 
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thought  had  never  been  done  before  had  been 
done  l>y  means  of  the  device  of  Rickards,  em- 
bodied in  the  lock  of  Evans  &  Watson,  which 
is  substantially  the  same  contrivance  as  that     LooSj 
covered  by  the  first  claim  of  Rosner's  patent. 

The  Riclutrds  device  embraces  a  set  of  wheels 
consisting  of  an  cuter  rim  or  hub  and  a  set  of 
fastening  devices  or  bolts,  so  constructed  as  to 
engage  and  disengage  with  a  set  of  cogs  on  the 
central  hub.  When  the  bolts  are  in  place  the 
outer  rim  and  Ihe  central  hub  are  firmlv  fast- 
ened together,  when  withdrawn  the  hub  may 
be  made  to  revolve  without  moving  the  rim. 
The  bolts  are  withdrawn  by  means  of  a  key. 
Each  of  the  wheels  has  an  openinr  in  it  for  the 
passare  of  the  key  hj  which  me  bolts  are 
moved;  these  openings  in  the  wheels  are  placed 
opposite  each  o&er  and  also  opposite  a  key  hole 
in  the  lock  case,  so.that  the  key  may  be  passed 
from  the  exterior  of  the  lock  case  through  all 
the  wheels,  and  thus  withdraw  the  bolts  which 
fasten  the  rims  to  the  hubs  of  the  wheels;  tbere- 
bv  permitting  the  hubs  to  be  moved  and  a 
change  to  be  made  in  the  combination  of  the 
lock.  When  the  chan^^  is  made  the  key  is 
withdrawn  and  the  bolts  are  forced  back  into 
their  places  by  springs.  By  this  means  the 
combination  of  the  lock  is  dumped  without  re- 
moving the  wheels  from  the  lock  case,  or  even 
opening  the  case. 

The  only  difference  between  the  Rosner  de- 
vice and  Uiat  of  Rickards  which  the  plaintiff*s 
coimsel  have  been  able  to  point  out  is  thus 
stated:  in  the  Rosner  contrivance  the  key,  in 
addition  to  locking  and  unlocking  the  fasten- 
ing devices,  performs,  when  in  the  lock,  the 
function  of  holding  the  outer  rims  in  place 
while  the  combination  of  the  lock  is  changed 
by  moving  the  hubs.  It  is  insisted  that  this 
key  is  adapted  to  perform  this  oflice  by  the  fact 
that  it  fits  snugly  the  series  of  holes  in  the  ijms 
of  the  wheels  through  which  it  passes,  and 
Uiereby  prevents  any  motion  of  the  rims. 

The  luckards  device  has  a  kev  hole  in  the 
lock  case  which  the  key  neatly  fits.  But  the 
holes  in  the  rims  of  the  wheels  through  which 
the  key  passes  are  irroj^lar  apertures,  not  fitted 
to  the  shape  or  size  of  the  key,  so  that  they  al- 
low some  motion  to  the  rims  of  the  wheels. 

We  think  this  difference  between  the  two 
locks  does  not  give  validity  to  the  Rosner  pa-  [559] 
tent,  for  two  reasons:  first,  because  the  shape 
and  size  of  the  key  hole  is  not  mentioned  in  the 
claim  of  the  Rosner  patent  as  one  of  the  ele> 
ments  of  the  combination.  The  scope  of  let 
ters  patent  must  be  limited  to  the  invention  cov- 
ered by  the  dtdm,  and  while  the  daim  may  be 
illustrated  it  cannot  be  enlarged  by  language 
used  in  other  parts  of  the  specification*  Sijh 
stone  Bridge  vo,  v.  Phanix  Iron  G?.  05  U.  8. 
274  [Bk.  24,  L.  ed.  844];  Railroad  Co.  v.  MeOon, 
104  U.  8.  112  [Bk.  26.  L.  ed.  689].  Secondlv. 
if  it  were  found  to  be  necessary  to  hold  the 
rims  of  Uk  wheels  rigidly  immovable  while  the 
combination  of  Uie  lock  was  being  changed,  the 
loea  of  cnanging  the  irr^|;ular  aperture  in  the 
wheels  through  whfeh  the  kev  in  the  Rickards 
device  was  thrust  to  one  of  the  diape  and  size 
of  the  key  would  occur  to  the  rudest  and  most 
unskilled  medianic  The  suggestion  of  such  a 
change  could  not  be  called  invention,  and  ought 
not  to  be  dignified  by  letters  patent.  Atlantie 
WifrkMi.Brad^nxA  Slaweon  v.  Grand  Street  R, 
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li.  Co.  107  V.  8. 192,  649  [Bk.  S7.  L.  ed.  488. 
676]:  PhiUiptv.  Dttroit,nnj.S.«)i\B1t.Sa, 
L.  ed.  E32]. 

We  ire  of  optnion,  tlierefore,  that  the  first 
claim  of  tbe  plaJndS'i  pateut  wu  anticipated 
bf  the  npplICHlEnD  and  BpecifleatJoD  of  Ilick- 
ards  and  tiy  the  tocka  manufactured  by  Evans 
&  WatsoD  and  ibat  It  la,  tlierefore  void. 

It  foUinM  that  M«  deoree  of  ai»  Oireait  Oowi 
mutt  be  reverted  and  the  eaute  reTuanded,  m'tA 
direcHon*  to  ditmitt  t/it  bOi;  and  it  it  to  ordered. 

Truaoopy.   Teat 

JaniGi  H.  HaEennar,  dect.  Sup.  Court.  U.  B. 
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patent  ceoenUlr.aaa  one  datm  .. 

iDvalld,  out  reooverj  waa  had  (or  (nfrlnMOMnit  of 
a  valid  ^Um  of  the  t«tMue.  and  there  had  been  no 
unnaaonable  dofaytn  flUns  a  disclaimer  of  the  in- 
valid ctalm,  thla  oourt  rev«nea  the  deorae  of  tbe 
drcult  oourt  lo  far  H  It  awarded  co«U  to  the  c — 
plalnant.  and  ordem  eaoh  par^to  bear  hit 
CMtta  In  thla  oourt  and  one  half  the  eipeni 
prlndni  the  record. 

[No.  164.] 
Argued  JTareft  it,  IS,  isse.    Deeided  April 

s.isse. 

APPEAL  from  the  Circuit  Court  of  tbeTTni ted 
SUtea  for  the  Sonthera  District  of  New 
York. 
The  case  is  stated  bj  the  court. 
Mr.  F.  H.  Beits,  for  appellant. 
ifettr*.  George  Tidcnor  Ourtit  and  Edmund 
Welmore,  for  appellee. 

Mr.  Jiutiee  BUtehford  delivered  tbe 
opinion  of  tbe  court: 

This  ta  a  suit  In  equltv,  brought  Id  the  Cii^ 
cuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  by  James  Samnt 
against  the  Tale  Lock  HanufacturiDg  Qom- 
pany,  to  recover  for  tbe  lufringement  of  re- 


issued  letters  patent  No.  4696,  granted  to  8«r- 

gnc,  January  2, 1872,  for  an  "  iroprovemcnl 
locks,"  on  an  application  therefor  filed  Sep- 
tember 2S,  18T1  (the  original  patent.  Na  G7574 
having  been  granted  to  him  August  S8,  1868). 

The  specification  and  drawings  of  tbo  rdMoa 
are  as  follows: 

"  Hy  iDventioD  consists  in  comUning  wttta 
the  ordinary  combination  wheebaod  (beother 
working  parts  of  a  comUnatlon  lock  whidi  bM 
DO  sliding  lock  bolt,  a  bolt  turning  oa  •  pivot 
or  bearing,  which  Is  so  Isolated  or  remofvd 
from  contact  vrlth  the  said  wheels  as  to  recdva 
any  pressure  or  strain  which  Diay  be  applied 
through  the  separate  bolt  work  of  tbe  tnfe  or 
vault  door,  nnd  cut  oB  the  commuoicalloD  b«- 
tween  tbe  bolt  work  of  the  dooraod  tbe  wheels 
or  fencs  lever  of  the  lock,  whereby  the  pnstiion 
of  the  Blots  in  the  wheels  can  be  determloed 
and  tbe  lock  '  picked.'  as  cnn  be  done  in  moat 
cases  where  tho  ordinary  sliding  bolt  ts  used 
without  some  mechanical  device  to  prevent 

In  tbe  drawings,  figure  I  Is  an  elevBlion  of 
my  Improved  lock,  with  tbe  back  plate  re- 
moved; figures  3  and  8,  an  elevation  and  top 
view,  respectively,  of  tbe  pivoted  bolt,  th« 
combination  wheels,  the  aim  and  tbe  lever 
work  that  connects  tbem:  flgu-*  4,  a  perspeo- 
tlve  view  of  the  pivoted  bolt;  figure  !i,  a  simi- 
lar view  of  tbe  macDet  and  armatures;  flgurs 
6,  a  view  sbowing  the  manner  of  applying  tbe 
spindle  and  cam  to  a  safe  or  vault  door. 

A,  represents  tbe  plate  of  a  safe  door,  and 
6,  tbe  case  of  the  lock  which  Is  applied  thereto. 
C,  C,  C,  are  the  comblnatiOD  wheels,  and  D, 
the  operatinE  >)piiidlft  Tbe  spindle  paa»e« 
tbrough  a  hollow  stud,  a,  of  the  case,  aiid  baa 
screwed  upon  Itsinner  end  tbecamE,ai shown 
moat  clearly  In  figure  6.  Tbewheelstbcmsclvfli 
rest  on  the  stud  a.  I,  is  the  bolt,  tumio^  on  a 
pivot  or  bearing,  g.  Its  location  is  «uc&  as  lo 
rest  closely  In  the  rear  of  the  stem,  (,  of  tbe 
heavy  bolt  work  of  the  door,  and  to  hold  it  out 
when  Id  one  podtloD,  but  to  allow  it  to  retract, 
to  free  the  bolt  work,  when  Id  tho  other  po- 
sition, said  bolt  I,  turning  od  Its  {dvot  or  bar- 
ing to  allow  Ibis  to  be  done.  H  is  a  sliding  tmr, 
which  eives  motion  to  tbe  bolt  as  it  is  thrown 
forwaru  or  backward,  bdng  connected  togetber 
by  cog  teeth  p  r.   The  bar  slides  on  studi^  nis. 


throw  the  latter  back.  It  has  a  book,  A.  figtira 
3,  which  engages  with  tbe  bit.  d,  of  tbe  cam, 
to  draw  the  bar  back.    The  forward  motion  te 

gven  by  the  cam  striking  the  end  o,  of  the  bar 
L  la  a  magnet  of  the  form  shown  in  figure 
B,  which  Is  suspended  on  a  pivot,  i.  Its  op«i 
end  rests  between  armatures  At,  which  areaep- 
aiated  by  a  brass  peni^uit  t.  The  armature  k 
is  attached  to  tbe  end  of  lever  O.  Wben  tba 
magnet  is  In  contact  with  the  lower  armature 
A,  the  dog  g  will  be  held  away  from  tba 
wheels;  but  when  raised  and  brought  in  con- 
tact with  the  upper  onnattue  k,  tbe  leverlsr^ 
leased  and  the  dog  is  then  allowed  to  fall  Into 
the  notches  of  the  wheels,  lo  rdease  tbe  bolL 
The  magnet  is  raised  by  a  roller,  e.  of  tbe  cam. 
which  strikes  a  bearing,  m,  of  tbe  magneL 

tn  general  principle  the  magnet  la  tbe  sama 
as  that  covered  by  the  patent  of  Bargent  ai>d 
Covert,  Hay  2,  1065;  but  Ibe  construction  and 
arrangement  of  tbe  magnet  and  armatures  an 
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ud  more  cffectlTe  and  constl- 

Inte  one  feature  of  my  preseot  inTeDtlon. 

Ab  ImporUnt  tatun  in  mj  invention  is  tlie 
B^iiliij  iiiiiiil  ol  the  bolt  I,  turning  on  ft  pivot 
or  bwtng,  inetead  of  Uie  eliding  bolt  bereto- 
fccc  in  oee.  It  i*  iaoUted,  so  to  apeal^  from 
(at  oonbiiiatioD  wheels  and  the  other  msin 
wtxUng  parte  of  the  lock;  and,  therefore,  anj 
■tzato  wtuch  la  Imnigbt  to  bear  uptw  it  b;  the 
beavT  b^  work  wOl  be  expended  on  the  bolt 
taaelf  and  not  upon  tlie  wbediL  In  the  old  form 
of  to^  the  sliding  bolt  extends  back  so  a*  to 
eoonecl  with  or  come  near  to  the  wheels,  and 
asyatrafai  (hereon  le  liable  to  disamngethe 
k>ck  worka. 

Aoocber  importaat  advantage  of  the  isolation 
td  Um  bolt  is  that  It  increase*  the  difficult;  of 
'  fiektag,'  bj  being  removed  from  all  contact 
^ih  ibe  wbeela.  A  common  mode  of  picking 
iMtiwmrj  lodes  Is  to  force  the  bolt  bock,  so  a* 
10  jtet  a  contact  with  it  and  ibe  edgea  of  the 
wfcwia.  bj  which  their  poaitloa  l«  ascertained. 
I*  Bff  lock  lUs  cannot  occur,  aa  the  tmli  alm- 
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plytuma  on  Its  bearing  or  pivot;  and  do  back 
acdoa  can  bring  it  or  the  lever  work  against  tbe 
wheels. 

The  bolt  may  not  onlf  be  of  the  clrcnlac 
form  ahowD  in  the  dntwlnga,  but  of  a  seg> 
mental  form,  which  wQl  serve  the  (ana  pui^ 


so  arranged  that  the  ordioarr  sliding  bolt 
which  rasts  against  their  edges  may  fall  back 
and  witbln  the  notchea,  when  they  ar    "    "■ 


Snch  is  not  the  equivalent  of  mv  invention,  as 
express  purpose  Is  to  avoid  all  con'  '  * 
bolt  with  the  edges  of  the  wheels." 


I  contact  of 


The  claims  of  the  rdssue,  Ave  In  number,  an 
as  follows,  but  only  claim  1  is  alleged  to  have 
been  Infringed: 

"1.  In  a  combination  l<x^  for  safe  or  vauh 
doors,  a  bolt,  I,  which  turns  on  a  pivot  or  bear- 
ing, when  said  bolt,  I,  Is  used  In  a  lock  having 
no  ordinary  Blidlng  lock  btdt,  and  lo  connectiDn 
with  the  separstolwlt  work  of  llM  door,  and 


Oct.  Tbem. 


•i  to 


of  die 
iK  ID  tte 


die 


0001%  I 

tmr  K,  tma  cog  ca 
I,  tam  on  AplvoC  or 
of  the  boh 
wotks»  and 
work  and  the 

S.  Idnm,  in 
the  bv  H  and  lerer  0» 
ao  herein  set  forth. 
4.  Idflim,  i 
!tL.  the 


lock  for 


oflte 


#^. 


hokl* 
boH, 
die 


tfebok 
wiA  diehoU  I. 


with  the  bearing  on  whkh  it  nets  and 
Oealanof  theboH  woriL  which  resta  against 
iK»  when  aaid  tumbler  is  isolated  or  disoonMctad 
fiom  the  oomfaination  wheels,  so  that  any  in- 
want  BotioQ  of  the  bolt  against  this  tumbler 
wiD  expend  its  fone  against  the  bearine  on 
whi^  UK  tumbler  tarns  and  rests,  and  wiU  not 
or  affect  the  permutation  wheels."  The 
ej%  alH>  said:  '*  In  Mr.  Sargent's  dcvioe  it 


armatnresilifc  and  pendant  I,  ar- 


5l  I  daim  the  combination 
of  the  whedi  CC.  cam  £.  lever  6,  barB,  and 
bolt  I,  »  heron  described.** 

The  defenses  set  up  were  want  of  noydty. 
oooinfringement,  and  inTaliditf  of  the  rriaBoe. 
Alter  a  hesring  on  pifadfngs  and  pioofs,  an  in- 
terlocotory  decree  was  entered  finding  the  re- 
(SBoed  natent  to  be  Talid  and  to  hare  been  in- 
f  ringeo,  and  awarding  a  perpetnal  in  junction 
rtnd  an  acooont  of  profits  and  damages.  The 
master  reported  $7,771  damages  in  fayor  of  the 
i>laintiff.  The  defendant  excepted  to  the  re- 
port, but  the  exceptiims  were  OTermled  by  the 
coort  and  a  final  decree  was  entered  for  the 
plaintiff,  for  f7,771  damaees  and  $650.17  costs. 
The  defendant  has  appeafed  to  this  court. 

It  is  contoided  that  the  first  claim  of  the 
reissue  is  void  for  unlawful  expansion,  after  un- 
reasonable delay  in  applying  for  the  reissoe. 

The  original  patent  bad  uree  claims,  as  fol- 
lows: 

'*  1.  The  rotating  tumbler  I,  when  separated 
and  isolated  in  action  from  the  permutation 
wheels,  and  so  arranged  that  any  inward  pres- 
sure upon  the  bolt  wul  be  exerted  on  the  bear- 
[542]  ^^S  ^  B^^  tumbler,  and  have  no  action  or  ef- 
fect upon  the  said  permutatkm  wheels,  sub- 
standaily  as  and  for  the  purpose  herein  spec- 
ified. 

2.  In  combination  with  the  turning  tumbler 
I,  the  cog  bar  H  and  lever  G,  arranged  and 
operating  as  herein  set  forth. 

8.  The  combination  and  arrangement  of  the 
combination  wheels  C,cam  disk  E,  pivoted  lever 
G.  cog  bar  H,  and  tumine  tumbler  I,  the  whole 
operating  as  herein  specmed." 

Claim  8  of  the  reissue  is  substantially  the 
same  as  claim  2  of  the  original,  and  claim  5  of 
the  reissue  is  substantially  the  same  as  claim  8 
of  the  original,  while  claims  2  and  4  of  the  re- 
issue are  new  claims. 

The  defendant  directs  attention  to  these 
facts.  When  Sargent  applied  originally  for  bis 
patent,  on  February  6,  1866,  he  asked  for  claim 
1  in  tMs  form:  "  The  turning  bolt  I,  resting  on 
its  bearing  q,  in  combination  vrith  the  mechan- 
ism of  a  combination  lock,  in  such  manner  as 
to  practically  isolate  or  disconnect  It  from  the 
main  operating  parts,  substantially  as  set  forth. " 
Claim  1  having  been  rejected  on  the  24th  of 
March,  1866,  Strgent  on  the  29th  of  June,  1866, 
changed  the  claim  to  the  form  it  has  in  the  orig- 
inal patent  ae  inued,  and  his  attorneys  at  the 
same  time,  in  a  letter  to  the  patent  ofiSoe,  ex- 
plained the  new  form  of  claim  thus:  "  The  sub- 
stance of  the  first  substituted  daim  consists  es- 
fientially  in  providing  a  rotating  tumbler  in  oon- 
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win  beobaerrtd  that  the  combination  or  per- 
motatkm  wfaeds  are  on  a  different  bearing,  and 
kKated at adistance  from  the  revolving  tum- 
bler I*  and  never  in  contact  therewith,  so  that 
the  two  are  practically  isolated  from  each  other, 
and  there  is  no  connection  between  them  except 
throogh  the  lever  H,  whidi  is  not  vrithin  the 
rendi  or  influence  of  the  pick  lock."  And  the 
specification  of  the  (»iginal  patent  contained 
this  lanraige:  "  The  principal  advantage  of 
this  tunSikr  consists  in  its  isolation,  so  to  apeak, 
from  the  oomUnation  wheels  and  the  main 
working  parts.  It  rests  alone  on  its  bearing  o, 
the  only  part  connected  being  the  cog  bar  cL 
In  ordinary  kxto  the  slidin?  bolt  extends  back 
in  direct  omnection  with  the  main  working 
mechanism,  and  by  its  constant  action  and  the 
strdn  that  comes  upon  it  frequently  disarranra 
thoee  parts.  This  is  especially  true  when  the 
stem  or  projection  r  of  the  heavy  bolt  of  the 
safe  door  rests  against  the  sliding  bolt  In  this 
case,  when  force  is  i4)plied  to  the  bolt,  the 
wrenching  strain  upon  the  bolt  and  mechanism 
is  very  great.  In  my  lock  it  will  be  seen  that 
this  diffculty  is  obviated,  for  any  strain  that 
comes  upon  the  circular  tumbler,  either  from 
the  stem  t  or  any  other  source,  is  simply  ex- 
pended upon  the  strong  bearing  g,  and  does  not 
reach  back  to  the  combination  wheels  or  any 
part  of  the  working  mechanism.  This  is  of  the 
utmost  importance." 

It  is  urged  that  emphasis  was  thus  laid  on 
the  fact  tiiat  the  turning  bolt  or  tumbler  was 
mounted  on  a  different  bearing  from  the  per- 
mutation wheels,  and  that  it  was  that  arrange- 
ment which  prevented  pressure  on  it  from 
reaching  back  to  the  permutation  wlieels;  that 
the  original  claim,  in  speaking  of  the  rotating 
tumbler  as  "  separated  and  irolated  in  action 
from  the  permutation  wheels,"  meant  that  it 
was  mounted  on  its  own  separate  bearing,  and 
did  not  allow  of  its  being  mounted  in  any  other 
way;  tiiat  the  specification  of  the  reissue  does 
not  say  that  the  tumbler  I  "  rests  alone  on  its 
bearing  q;  "  that  the  limitation  thus  contained 
in  claim  1  of  the  original  patent  is  not  found 
in  claim  1  of  the  rei^ue;  and  that  thereby  an 
unlawful  expansion  was  made,  the  applicatioa 
for  the  reissue  having  been  filed  more  than  five 
years  after  the  original  patent  was  ipanted. 

But  we  think  the  reissue  is  not  fairly  open  to 
this  rbjection.  The  tumbler  in  the  one  claim 
and  the  bolt  in  the  other  are  the  same  instru- 
ment The  words  "  rotating  tumbler  I,"  in  the 
original  claim,  refer  to  the  tumbler  described 
as  rcstliif  on  a  bearing  "  around  which  it  tuma."* 
The  claim  of  the  reissue,  in  saying  that  tbe 
bolt  I  *'  turns  on  a  pivot  or  bearing,*' expresses 
the  same  idea.  The  words  in  the  claim  of  the 
reissue,  "when  said  bolt  I  is  used  in  a  lock 
having  no  ordinary  sliding  lock  bolt,  and  in 
connection  with  the  separate  bolt  work  of  tbe 
door,  and  so  arranged  as  to  receive  the  pressure 
of  the  said  bolt  work  without  transmitting  it  to 

117  U.S. 


18BS. 


Yalb  Look  Mfo.  Co.  t.  Sabgeht. 


(ne-654 


the  wheels  or  other  equlTalent  works  of  the 
lock,"  are  justified  by  these  words  in  the  orig- 
inal claim,  "  and  so  arranged  that  any  inward 
pressure  upon  the  bolt  will  be  exerted  on  the 
bearing  of  said  tumbler,  and  have  no  action  or 
effect  upon  the  ^d  permutation  wheels."  The 
word  '*  bolt "  in  the  dalm  of  the  original  meant 
what  in  the  claim  of  the  reissue  ia  called  "  the 
separate  bolt  work  of  the  door/'  because  what 
is  called  in  the  former  '*  the  rotating  tumbler 
I.**  is  called  in  the  latter  "  a  bolt,  I,  which  turns 
on  a  piyot  or  bearing."  The  proviso  in  the 
claim  of  the  reissue,  that  the  obit  I  is  to  be 
'*  used  in  a  lock  having  no  ordinary  sliding 
lock  bolt "  does  not  expand  the  claim  but,  n 
aojrthinf ,  restricts  it  The  statement,  in  the 
claim  of  the  reissue,  that  the  bolt  I  is  so  ar- 
ranged as  to  receive  the  pressure  of  the  separate 
bolt  work  of  the  door  without  transmitting  it 
to  the  wheels,  is  Justified  by  the  statement  in 
tbe  original  claim,  that  the  rotating  tumbler  I 
Is  so  arranjzed  that  any  inward  pressure  upon 
tbe  bolt  wul  be  exerted  on  the  bearing  of  the 
tnmbler,  and  have  no  action  or  effect  on  the 
permutfl^n  wheels. 

Tbe  words  in  the  original  claim,  "  when  sep- 
arated and  isolated  in  action  from  the  permuta- 
tion wheels,"  applied  to  the  rotating  tumbler, 
do  not  indicate  tnat  the  mounting  of  the  tum- 
bler alone  on  its  bearing  is  required,  but  mean 
DO  more  than  tliat  the  tumbler  shall  be  sep- 
arated and  isolated  in  action  from  the  wheds; 
and  tbe  words  of  the  claim  of  the  reissue  have 
no  broiler  meaning  in  that  regard.  If  the 
rotating  tumbler  or  bolt  is  thus  isolated  in  ac- 
tion from  the  wheels,  the  arrangement  referred 
Co  in  both  claims  is  reached.  The  patentee  set 
fortb,  as  he  was  bound  to  do,  the  method  he 
used  and  which  he  thought  advisable;  but  anv 
meihod  of  mounting  the  revolving  bolt  whicb 
eAscts  the  isolation  referred  to  is  within  either 
daini.  The  words  "  or  other  equivalent  w^'^ks 
of  tbe  lock  "  have  no  expanding  force. 

Tbe  invention  of  Sargent  consists  in  combin- 
ing with  the  ordinary  combination  wheels,  and 
Ibe  otber  working  parts  of  a  combination  lock 
wbicb  has  no  sliding  lock  bolt,  a  bolt  turning 
on  a  pfivot  or  bearing,  which  is  so  isolated  or 
remored  from  contact  with  the  said  wheels  as 
to  receive  any  pressure  or  strain  which  may  be 

a  plied  tbroufl^  the  separate  bolt  work  of  a 
e  door,  and  cut  off  toe  communication  be- 
tween tbe  bolt  work  of  the  door  and  the  wheels 
or  feooe  lever  of  the  lock,  so  that  the  position 
of  tbe  slots  in  the  wheels  cannot  be  determined, 
for  picking  the  lock,  as  in  the  use  of  the  ordi- 
nary sliding  lock  bolt,  which  extends  back  so 
as  to  oonneci  irith  the  wheels.  Tbe  turning 
bolt  la  an  incomplete  cylinder,  or  one  in  which 
parts  of  the  penpherv  are  eut  away.  An  ex- 
tended part  of  the  bolt  work  ^  the  door  bears 
against  a  part  of  the  complete  periphery  of  the 
aiming  bolt.  In  such  manner  that  the  turning 
boH  receives  all  pressure  and  does  not  allow  it 
to  r-ncfa  theonnDinatioD  wheels.  The  ordinary 
ittfling  lock  boH  is,  therefore,  dispensed  with. 

Tbree  allied  anticipating  devices  are  Bot  upc 
defeiKLtnt's  exhibit  A.  defendant's  exhibits  C 
and  D.  and  defendant's  exhibit  £. 

Kxldhit  A  has  in  the  lock  casing  a  sliding  bolt 
•ad  also  what  Is  alleged  to  be  a  tumini?  bolt. 
Bat  tbe  latter  is  only  the  well  known  swivelinc 
doff«  long  used  to  prevent  the  retraction  of 
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sliding  bolts,  and  so  arranged  as  to  be  swiveled 
by  a  spring  when  the  combination  wheels  are 
eated.  As  a  consequence,  the  stomp  or  fence 
bears  on  the  wheels  not  oidy  with  the  pressure 
of  its  own  weight  but  with  the  added  force  of 
the  spring.  Any  swiveling  force  applied  to  the 
dog  causes  the  stump  to  b^  on  itm  peripheries 
of  the  wheels,  and  the  picking  of  the  lock  is 
facilitated.  The  dog  prevents  the  retraction  of 
the  sliding  bolt.  In  Sar^t's  patent  the  lever 
which  carries  the  stump  is  so  constructed  that 
no  turning  of  the  revolving  bolt  can  bring  the 
lever  work  against  the  wheels.  The  Sargent 
revolving  bolt  must  be  acted  upon  by  the  user, 
while  the  swiveling  dog  in  exhibit  A  is  an 
automatic  latch.  In  Sargenf  s  structure  the  re- 
volving bolt,  the  lever  which  carries  the  stump, 
and  the  wheels  are  sufiScient  to  prevent  the  re- 
traction of  the  l)olt  work;  while  in  exhibit  A 
the  sliding  bolt,  the  swiveling  dog,  the  stump 
lever  and  the  wheels  are  all  of  them  necessary. 

The  drawings  exhibits  0  and  D  show  the  [6461 
Linus  Yale  lode,  which  is  also  illustrated  bv  a 
lock  mechanism.  It  is  a  revolving  lock  which 
permits  and  prevents  the  retraction  of  the  bolt 
work  of  the  door,  and  there  is  no  sliding  bolt. 
But  there  are  no  permutation  wheels  or  revolv- 
ing tumblers,  nor  any  oscillating  or  sliding 
tumblers;  but  the  ancient  device  of  pins  is  used 
to  prevent  the  revolution  of  the  bolt,  the  pins 
entering  into  holes  in  the  bolt;  and  a  cross  strain 
can  be  brought  upon  the  pins,  making  the  pick- 
ing of  the  lock  comparatively  easy.  Moreover, 
the  bolt  is  not  isolated  from  the  pins  as  it  is  from 
the  wheels  in  Sargent's  lock,  but  parts  of  the 
pins  are  in  sockets  in  the  bolt  The  pins  are 
thus  in  immediate  connection  with  the  bolt, 
while  Sargent  interposes  lew  work  between 
the  bolt  and  the  wheels,  to  effect  the  isolation 
of  the  bolt 

In  the  Butterworth  padlock,  exhibit  E,  there 
is  a  revolving  bolt  combined  with  the  wheel 
tumblers  by  means  of  a  lever;  but  there  is  no 
"separate  bolt  work  of  the  door,"  which  is  one 
element  of  the  claim  in  Sargent's  reissue.  Of 
this  padlock  the  plaintiff's  expert,  Mr.  Henrjr 
B.  Renwick,  says:  "  The  padlock  has  the  ordi- 
nary hasp  attached  to  the  case,  and  the  bolt  acts 
to  prevent  this  hasp  from  being  drawn  away 
from  the  axis  upon  which  the  bolt  revolves, 
and  not  to  prevent  bolt  works  from  being  forced 
towards  that  same  axis.  The  hasp  is  a  loa- 
trivance  which  must  be  used  with  two  staples, 
or  one  staple  and  a  slotted  bar,  aU  of  which 
must  be  outside  of  the  door.  Whereas,  on  the 
contrary,  bolt  works  must  be  inside  of  the  door, 
and  shoot  into  sockets  in  the  jambs,  it  beinff 
clear  that  the  hasp  could  not  be  used  in  place  oi 
bolt  works, or  bolt  works  in  place  of  a  hasp,  even 
if  the  former  were  located  outside  of  tbe  door. 
I  do  not  think  that  this  lock  would  even  sug- 
gest the  idea  of  the  combination  referred  to  in 
the  first  clidm  of  the  Sargent  reissue.  In  order 
to  make  the  lock  fit  to  be  used  in  combination 
with  bolt  works,  even  after  such  idea  had  been 
suggested,  it  would  be  necessary:  first,  to  pro- 
vide the  lock  case  with  means  of  securing  it  to 
tbe  door;  second,  to  elongate  the  spindle  and 
so  contrive  it  and  the  dial  plate  that  they  could 
be  separated  from  the  wheel  tumblers  and  put 
toc;cther  again,  with  the  door  between  them;  [647] 
third,  to  alter  the  direction  of  the  slot  in  the 
case  through  which  the  hasp  enters,  so  that  the 
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tail  of  the  bolt  works  could  pnm  upon  the  re- 
rolving  bolt  in  the  line  of  a  radiua  thereof.  If 
the  tail  of  bolt  works  were  introduced  into  the 

E resent  slot,  any  hami;nering  of  the  bolt  works 
y  the  handle  upon  the  periphery  of  the  reyolv- 
ing  bolt  would  tend  to  turn  the  revolving  bolt 
upon  its  axis,  and  thus  cause  the  stump  to  be 
pressed  upon  the  wheel  tumblers  in  such  a  man- 
ner as  to  facilitate  picking,  this  result  being 
due  to  the  fact  that  the  line  of  direction  through 
the  slot  is  not  in  line  of  the  radius  to  the  bolt, 
but  in  line  of  a  sector  thereof;  further,  the 
revolving  bolt  in  a  padlock,  owing  to  its  being 
necessary  that  it  should  enter  a  slot  in  the  hasp, 
is  weakest  at  the  very  point  where  it  should  be 
strongest,  if  it  were  to  be  used  in  connection 
with  bolt  work;  and  any  good  constructer 
would  alter  the  revolving  bolt  of  the  padlock, 
so  that  it  would  be  strongest  where  it  is  now 
weakest,  in  case  it  was  desired  to  use  a  revolv- 
ing bolt  in  combination  with  bolt  works."  It 
if  a  marked  feature  of  Sar^nt's  lock  that  the 
direction  of  the  pressure  of  the  bolt  work  of 
the  door  on  the  revolving  bolt  is  in  the  line  of 
a  radius  of  that  bolt,  so  that  the  pressure  has 
no  tendency  to  revolve  the  bolt.  This  feature 
is  not  found  in  the  Butterworth  padlock. 

We  are  of  opinion  that,  as  against  anything 
found  in  the  old  structures,  there  was  patent- 
able novelty  in  what  Sargent  did  and  what  he 
claimed. 

As  to  the  question  of  infringemer^t,  the  de- 
fendant's lock,  Ck)le  No.  2,  has  in  it  a  jolt  which 
turns  on  a  pivot,  and  is  substantially  identioal 
with  the  like  bolt  in  Sargent's  patent.  It  pre- 
vents and  permits  the  retraction  of  the  bolt 
work  of  the  door  in  the  same  manner  as  Sar- 

gtnt's  bolt.  There  is  no  sliding  bolt  The  turn- 
g  bolt  is  arranged  to  serve  as  a  stop  to  two 
sets  of  bolt  works,  instead  of  one;  but  in  re- 
spect to  one  set,  there  is  the  same  mode  of 
operation  in  both  locks.  As  the  claim  of  Sar- 
gent's reissue  does  not  require  that  the  bearing 
of  the  rotating  bolt  should  be  distinct  from  the 
bearing  of  the  wheels,  the  fact  that  in  Ck)le  No. 
2  the  bearing  of  the  turning  bolt  is  on  the  stud 
on  which  the  wheels  turn,  makes  no  difference 
in  principle,  because  the  action  of  the  bolt  is  as 
wholly  separated  and  isolated  from  the  wheels 
in  the  one  lock  as  in  the  other,  and  in  each  the 
strain  from  the  bolt  work  is  expended  on  the 
turning  bolt  and  not  on  the  wheels.  So,  too, 
the  fact  that  in  Sargent's  patent  the  fence  lever 
is  connected  with  the  turning  bolt  by  a  rack  on 
the  end  of  the  lever  engaging  with  cog  teeth  on 
the  bolt;  while  in  Cole  No.  2  the  end  of  the 
lever  is  pivoted  directly  to  the  turning  bolt, 
does  not  affect  the  identity  of  the  arrangement 
as  part  of  the  combination  covered  by  claim  1 
of  the  reissue.  The  defends *>f  •  lock  must  be 
held  to  infringe  that  datm. 

On  the  Question  of  damagei,  tiie  defendant 
contends,  that  there  was  no  sufficient  or  legal 
proof  that  the  plaintiff  suffered  the  damages 
reported  and  adjudged,  or  any  other  dunages. 
The  action  of  the  master,  the  character  of  the 
exceptions  to  his  report,  and  the  view  taken  by 
the  circuit  court,  are  fully  shown  by  its  opin- 
ion, reported  in  17  Blatchf.  C.  C.  244,  which 
was  as  follows: 

*'The  master  reports  that  there  is  no  basis, 
from  the  proofs  adduced  before  him,  to  find 
what  profits  have  been  made  by  the  defendant 
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by  the  use  of  the  'turning  bolt*  (the  fnf rtngioc 
device)  in  the  hicks  made  and  sold  by  it;  ana 
that  therefore,  on  the  testimony  before  him,  be 
cannot  find  wha*  profits,  if  any,  are  due  from 
the  defendant  for  the  use  of  tiie  'turning  bolt' 
The  patent  on  which  this  suit  ip  Hroaght  is  a 
reissue  granted  Jan^vT  9, 1872.  The  master 
reports  tnat,  after  that  tnne  and  in  1873,  in  oosk 
sequence  of  the  defendant's  offering  and  selling 
to  the  plaintiff's  prindpal  cnistomers  and  to  the 
trade  generally,  locks  containing  the  infring- 
ing device,  at  a  less  price  than  the  plaintiff  was 
obtaining,  a  reduction  of  prices  was  enforced 
on  the  plaintiff,  such  reduedon  being^n  round 
numbers,  $1  on  each  No.  5  lock  and  f2  on  each 
No.  8  lock.  Exception  one,  of  the  defendant, 
is  to  such  finding  and  report,  and  alleges  that 
the  master  should  have  reported  that  no  midb 
reduction  was  oiforced  and  that  there  was  no 

Eroof  of  the  amount  of  any  reduction  caused 
y  the  defendant's  hif ringement  and  that  there 
was  no  method  of  computing  such  redaction, 
even  if  it  actually  existed. 

The  master  also  reports  that  it  is  in  eridenoe 
that,  during  t)ie  period  covered  by  the  socoont- 
in^,  the  plaintiff  could  have  manufactured,  is 
addition  to  the  locks  he  did  manufacture  and 
without  materially  increasing  his  manufactor- 
inff  facilities,  all  the  locks  manufactured  and 
sold  by  the  defendant  Exception  2  of  the  de- 
fendant is  to  sudi  finding  and  report,  and  al- 
leges that  the  master  should  have  reported  that 
no  such  additional  manufacture  by  the  plaint- 
iff was  possible,  or  that  it  was  impossible  with- 
out a  very  great  extension  of  his  facilities. 

The  master  also  reports  that  it  is  in  eTidenos 
that,  during  the  period  covered  by  the  aooonnt- 
hig,  the  plamtiff  would  have  made  sales  to  many 
of  the  persons  who  were  induced  to  pnrdiase 
from  the  defendant,  at  his  own  establiriied 
prices,  had  not  the  defendant  offered  its  lo^a 
at  lower  prices.  Exception  8  of  the  defendant 
is  to  that  part  of  the  report,  and  alleges  that 
the  master  should  have  found  and  rnxnted  that 
no  such  sales  would  have  been  made;  cvthat^ 
even  if  made,  they  would  not  have  been  at  the 
plaintiff's  own  established  prices. 

The  master  also  reports  that  the  plaintiff  has 
suffered  damage  in  respect  to  the  matten  to 
which  exceptions  2  and  8  relate.  Exception  4 
of  the  defendant  is  to  that  part  of  the  repon, 
and  alleges -that  the  master  should  have  found 
and  reported  no  damage  whatever  firom  the 
competition  of  the  defendant 

The  master  further  reports  that  the  lodes 
sold  by  the  defendant  contained,  in  additkn  to 
the  turning  bolt,'  a  device  patented  by  tlM 
Rosner  patent,  for  which  infringement  a  dsim 
is  made  against  the  defendant  in  another  smt; 
that  as  to  the  proportion  of  the  reduction  of 
prices  above  set  forth,  which  should  be  allowed 
to  the  device  daimed  under  the  Rosner  patent. 
It  is  claimed  by  the  plaintiff  and  nowlMre  ef • 
fectuallv  disputed  by  the  defendant,  that,  in 
computing  the  profits  on  these  locks,  one  tldrd 
belonged  to  and  was  charged  by  him  to  the 
Rosner  patent;'  and  that,  admitting  this  pro- 
portion, and  allowing,  in  addition  thereto,  for 
any  superior  external  attractions  of  the  defend- 
ant's locks,  and  for  the  number  of  combinations 
which  they  had  over  those  of  the  pHlntlff.  and 
for  theshapeof  thecaseof  thek>ck,andtotbe 
conamerdal  sneoess  of  the  ief endant  In  effect* 
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fog  ftftles,  where  the  phiintiff  would  have  failed, 
the  muter  is  of  opinioD  that  the  plaintiff  is  en- 
titled to  recover  from  the  defendant,  as  dam- 
ages, one  half  of  the  amount  of  the  reduction 
in  prices  caused  hy  the  defendant  since  January 
2,  1872;  that  is,  on  1,009  No.  8  locks,  $1  p^ 
lock,  being  $1,009,  and  on  18,524  No.  5  locks, 
at  50c  per  lock.  $6,762,  being  a  total  of  $7,771. 
Exception  5  of  the  defendant  excepts  to  the 
finding  and  report  that  the  plaintiff  is  entitled 
to  recover  from  the  defendant,  as  damages,  one 
half  of  the  amount  of  the  reduction  in  prices 
caused  by  the  defendant  since  January  2, 1872, 
and  alleges  that  the  master  should  have  reported 
*no  reduction  in  prices,  or  no  proof  of  such,' 
caused  by  any  infringement  by  the  defendant 
since  saia  date,  and  'hence  no  damages'  to  the 
plaintifl,  'and,  consequently,  no  method  of  cal- 
colating  them.'  Exception  0  of  the  defendant 
excepts  to  the  report  for  that  the  master  erred 
In  making  the  apportionment  of  the  alleged  re- 
duction m  the  plaintiff's  prices,  charging  one 
half  thereof  to  the  alleged  infringement  of  the 
nnming  bolf  patent,  and  alleges  that  no  basis 
existed,  in  the  proof  or  in  law,  for  such  or  for 
anj  mpportionment,  or  for  any  award  of  dam- 
ages. Exception  7  of  the  defendant  excepts  to 
the  report  for  that  the  master  erred  in  assessing 
damages  which  are  not  the  dama^  suffered 
by  the  plaintiff,  but  are  those  suffered  by  the 
flnn  of  oargent  &  Qreenleaf,  and  alle^  that 
the  master  should  have  reported  that  the  dam- 
mge^  if  any,  found  to  have  oeen  suffered  by  said 
firm«  is  not  the  damage  of  the  plaintiff,  who  is 
ooIt  one  member  of  said  firm,  but  that  the 
plaintiff's  damage  is  merely  a  portion  thereof. 
Exception  8  of  the  defendant  excepts  to  the  re- 
port for  that  the  master  erred  in  finding  and 
reporting,  as  damages,  the  sum  mentioned  in 
hie  report,  or  any  aamages  whatsoever,  and  in 
not  reporting  that  there  was  no  proof  of  any 
actual  damage  suffered  by  the  plaintiff  from 
the  alkred  infringement. 

The  defendant  contends  that  the  competition 
of  the  defendant  was  not  the  sole  cause'  of  the 
reduction  of  the  plaintiff's  prices,  and  that  the 
proportionate  effect  of  the  defendant's  competi- 
tioo  Is  not  attempted  to  be  estimated  or  ascer- 
tained by  the  proofs.  It  alleges  that  the  de- 
fendant is  not  responsible  for  the  reduction 
made  in  1878;  tliat  there  were  many  other 
caoaes  which  contributed  to  this  reduction;  and 
that  the  lowering  of  prices  was  caused  princi- 
pally by  the  competition  of  other  fire-proof  safe 
lock  makers,  and  notably  the  New  Britain  Lock 
Co..  by  the  fact  that  safe  makers  were  making 
and  threatening  to  make  their  own  safe  locks. 
aad  by  the  general  lowering  of  the  prices  of 
-naterial  ana  labor  and  the  depression  of  busi- 

Beduction  of  prices,  and  ooiu«qnent  loss  of 
profits,  enforced  by  infringing  competition,  is 
a  proper  ground  for  awarding  damages,  llie 
only  qtie&on  is  as  to  the  character  and  suffi- 
cioicy  of  the  evidence,  in  the  particular  case. 
I  think  that  on  the  whole  evidence,  the  reduc- 
tioo  of  prices  by  the  plaintiff,  after  January  2, 
|A72.  oo  Mfe  locks  containing  his  invention,  is 
shown  to  have  been  directly  and  solely  caused 
by  the  defendant's  infringement 

The  master,  in  his  report,  allows  damages 
oaJr  for  the  reduction  of  prices  on  the  locks 
mU  I7  the  iri^tiff;  that  is,  1.009  No.  8  k>cks 
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and  ]3,>Vi4  No.  5  locks.  Althoui^h  the  mastei 
stHtcii  that  the  pltiintiff  suilercd  damage  in  los> 
ing  the  sule  of  locks  sold  by  the  defendant,  he 
awards  no  damages  for  that  cause.  He  con- 
fines his  award  to  the  loss  on  the  locks  which 
the  plaintiff  sold. 

The  defendant  also  contends  thtil  the  plaintiff 
is  not  entitled  to  recover  from  the  defendant,  as 
damages,  the  entire  amount  of  the  reduction 
enforced  by  the  defendant's  competition,  but 
only  the  damages  occasioned  by  the  effect  of 
the  presence  of  the  infrin^ment;  that  the  bur- 
den of  proof  is  on  the  plaintiff  to  fix  the  value 
of,  and  to  separate  the  effect  of,  the  infringing 
devices;  that  he  failed  to  do  so  by  any  proper 
proof;  and  tiiat  no  basis  was  afforded  to  the 
master  on  which  such  damages  could  be  com- 
puted. But,  as  the  master  allowed  damages 
only  for  the  reduction  of  prices  on  the  locks 
sold  bv  the  plaintiff,  and  as  the  essential  fea- 
ture 0}  those  locks  was  the  'turning  bolf  de- 
vice, and  as  an  essential  feature  of  the  infring- 
ing locks  was  the  infringing  'turning  bolt'  de- 
vice in  them,  and  as  the  plaintiff  could  not  sell 
his  'turning  bolt'  device  unless  it  was  embodied 
in  a  lock,  and  as  he  was  thereby  enabled  to 
make  his  profit  on  the  entire  lock,  and  as  he 
was  deprived  (by  the  acts  of  the  defendant  in 
selling  at  low  prices  locks  containing  the  pat- 
ented 'turning  bolt*  device)  of  the  profit  he 
would  otherwise  have  made  on  the  locks  which 
be  actually  sold  containing  the  'turning  bolf 
device,  it  seems  plain  that  the  defendant's  in- 
fringement must  be  held  to  have  caused  the  en 
tire  loss  of  the  plaintiff  by  the  reduction  of 
prices,  after  allowing  a  proper  sum  for  any 
other  patented  device  contained  in  the  defena* 
ant's  locks  and  for  any  other  causes  which  gave 
to  the  defendant  an  advantage  in  selling  its 
locks.  This  is  the  basis  on  which  the  master 
proceeded,  and  it  seems  to  me,  on  a  considera- 
tion of  the  evidence,  that  the  master  has  made 
all  proper  dlowances  and  has  arrived  at  a  cor- 
rect conclusion  in  fixing  as  damages,  one  half 
of  tiie  amount  of  reduction  in  prices. 

'The  plaintiff,  as  the  owner  of  the  patent,  is 
entitiea  to  recover  the  damages  in  this  case. 
He  may  be  accountable  to  his  copartner  for  a 
part  of  them,  but  the  copartner  could  not  sue 
on  the  patent,  for  such  damages  or  any  part  of 
them." 

This  is  a  case  where  the  patentee  granted  no 
licenses  and  had  no  established  license  fee,  but 
supplied  the  demand  for  his  lock  himself,  and 
was  i^le  to  supply  that  demand.  The  nuirket 
for  the  lock  was  limited  to  safe  makers.  No 
one  but  a  safe  maker  wanted  or  would  buy 
such  a  lock.  The  master  was  unable  to  deter- 
mine, from  the  proofs,  what  profits,  if  any,  the 
defendant  had  made  from  the  use  of  tiie  turn- 
ing bolt  He  disallowed  all  items  of  damage 
from  the  loss  to  the  plaintiff  of  the  sale  of  in- 
fringing locks  sold  by  the  defendant,  and  con- 
fined hiB  award  to  the  enforced  reduction  of 
price  on  the  locks  which  the  plaintiff  sold, 
caused  by  the  infringement.    That  this  is  a 

E roper  item  of  damages,  if  proved,  is  clear.  It 
I  a  pecuniary  injury  caused  by  the  infringe- 
ment, and  ii  the  subject  of  an  award  of  dam- 
ages, although  the  defendant  may  have  made 
no  profits  and  the  plaintiff  may  nave  had  no 
established  license  fee.  As  the  plaintiff,  at  the 
I  thne  of  the  infringement,  ayailed  himself  of  his 
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exclusive  rigLl  by  keeping  bis  patent  a  monop- 
oly, and  mrauting  no  licxn^es,  tbe  difference 
between  hSi  pecuniary  condition  after  tbe  in- 
fringement and  wbat  his  condition  would  have 
been  if  tlie  infringement  had  not  occurred  is  to 
be  measured,  so  lai  as  his  own  sales  of  locks 
[653]  9n  concerned,  by  the  difference  between  tbe 
money  he  would  naye  realized  from  such  sales 
if  the  infrin^ment  had  not  interfered  with 
sudi  monopoly,  and  tbe  money  he  did  realize 
from  such  sales.  If  such  difference  can  be  as- 
certained by  proper  and  satisfactory  evidence, 
it  is  a  proper  measure  of  damages.  The  dam- 
ages to  be  recovered  (R  S.  §§  4919,  4921)  are 
"actual  damages;"  and  they  may  properly  in- 
clude such  losses  to  the  plaintiff  as  were  allowed 
in  this  case.  McComb  v.  Brodie,  1  Woods,  158, 
1«1;  PMlpY.  Noek,  17  WaU.  480, 462  [84  U.  8. 
bk.  21,  L.  ed.  6791. 

The  turning  bolt  was  the  essential  feature  of 
the  Sargent  lock.  The  defendant  adopted  Sar- 
gent's arrangement,  and  then  reduced  the  price 
of  the  lock,  forcing  Sargent  to  do  the  same  in 
order  to  hold  his  trade.  The  evidence  shows 
that  the  reduction  of  prices  by  Sargent  was 
Boldy  due  to  the  defendant's  infringement. 
The  only  competitor  with  Sar^tin  the  use  of 
his  turning  bolt  arrangement,  auring  the  period 
covered  by  the  accounting,  was  the  defendant 

We  think  the  master  made  proper  allowances 
for  all  other  causes  which  could  have  affected 
the  plaintiff's  prices;  that  the  proper  deduction 
was  made  for  the  use  of  the  Rosner  device  in 
the  defendant's  lock;  and  tiiat  the  damages 
awarded  are  no  greater  than  the  testimony  war- 
ranted. 

The  decision  that  the  plaintiff,  as  owner  of 
the  patent,  was  entitled  to  recover  the  damages, 
was  correct 

The  bill  alleges  Infringement  of  the  reissue 
generally  and  especially  of  the  first  claim.  The 
answer  alleges  that  tbe  reissue  is  not  for  the 
same  inventifon  as  the  original  patent  The  de- 
fendant contends  that  th&  is  true  as  to  claims  2 
and  4  of  the  reissue,  and  that  as  no  disclaimer 
of  those  claims  was  entered  at  the  patent  office 
before  this  suit  was  brought,  the  recovery  in 
this  case  should  have  been  without  costs,  under 
the  provisions  of  sections  4917  and  4922  of  the 
Revised  Statutes,  and  the  decision  in  Gage  v. 
Herring,  107  U.  S.  640, 648  [Bk.  27,  L.  ed.  605]. 
That  case  holds  that  the  invalidity  of  a  new 
daim  in  a  reissue  does  not  impair  the  validity 
of  a  claim  in  it  which  is  only  a  repetition  and 
separate  statement  of  a  claim  in  the  original 
patent  It  also  holds  that  a  reissued  patent  is 
within  the  letter  and  the  spirit  of  the  provisions 
of  sections  4017  and  4922;  and  that  where  a 
[654]  defendant  has  infringed  such  a  restated  valid 
claim  of  a  reissue,  the  plaintiff,  on  filing  a  <Us- 
claimer  of  the  new  ana  invalid  claims  of  the 
reissue,  may  have  a  decree,  without  costs,  for 
the  infringement  of  such  valid  claim,  where 
there  has  been  no  unreasonable  delay  in  enter- 
ing the  disclaimer. 

There  can  be  no  doubt  that  claim  4  of  the 
reissue  was  invalid,  as  an  unlawful  expansion 
of  tbe  original  patent,  on  an  application  for  tbe 
reissue  filed  more  than  five  years  after  the  orig- 
inal patent  was  granted.  But  tbe  patent  has 
expired,  and  therefore  no  disclaimer  can  now 
be  filed.  There  was  no  unreasonable  delay  in 
filing  a  disclaimer,  as  the  validity  of  claim  4 
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was  sanctioned  by  the  commissioner  of  patents 
in  granting  the  reissue,  and  this  suit  was  con^ 
menced  in  July,  1872,  and  the  claim  was  nol 
held  invalid  by  the  circuit  court  (both  the  in- 
terlocutory and  final  decrees  having  been  en- 
tered before  the  decisions  of  this  court,  at  Oc- 
tober term.  1881,  on  the  subject  of  reissued 
patents,  were  made). 

The  result,  therefore,  it  that  tks  decree  belew 
must  be  reversed  aetothe  award  qfeoUe  and  af- 
firmed in  aU  ot/ier  respects,  with  interest  until 
paid,  at  the  same  rate  per  annum  that  decrees 
bear  in  the  courts  of  the  State  of  New  York, 
and  the  case  be  remanded  to  the  Circuit  Court, 
with  a  direction  to  modify  the  decree  accord- 
ingly. Each  party  will  bear  his  own  costs  in 
this  court  and  one'balf  of  the  expense  of  print- 
ing the  record.    8il^  v.  Fhote,  20  How.  878, 

887  [61  U.  S.  bk.  15,  L  ed.  958.  956]. 
True  copy.   Test : 

James  H.  MoKenney,  Clerk,  Sup.  Oourt,  U.  & 


ABBY  KNAPP,  Plff.  in  Err.. 

V. 

HOMGEOPATHIC  MUTUAL  LIFE  IN- 
SURANCE COMPANY. 

(See  S.  a  Reporter's  ed.  411-41iU 

Life  insurance— <(msiruciian  ofpoUe^. 

A  policy  of  tnsuraDoe  provided  that  after  two  i_ 
nuaf  premJums  had  been  paid,  the  tnsured  should, 
tn  case  of  default  in  payment  of  premiuma,  be  en- 
titled to  have  the  policy  continued  in  force  for  a 
period  of  time  to  be  determined  in  a  way  prorfded, 
or  to  receive  a  paid  up  policv  for  the  full  amount 
of  premium  paid,  but  with  tolB  proviso:  **that  un- 
lees  this  pollov  shall  be  surrendered,  and  such  nald 
up  policy  shall  be  applied  for  within  ninety  days 
after  such  nonpayment  as  aforesaid,  th€«t  this 
policy  shall  be  void  and  of  no  ^ecL**  Held,  that 
failure  of  the  insured  to  surrender  the  policy  and 

default 


make  election  within  ninety  days  after 
prlved  her  of  the  rlvht  to  have  the  poUoy  tempo* 
rarilv  continued  in  force,  as  well  as  of  the  rlffht  to 
a  paid  up  policy. 

[No.  167.] 
Submitted  Mar,  16, 18S6.   Decided  Apr.  S,  288S, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusettaw 

Statement  by  Mr,  Justice  Grmy : 
This  was  an  action  brought  March  19,  1878, 
by  a  citizen  of  Massachusetts  a^iost  a  corporm- 
tion  established  by  the  laws  of  New  York,  upon 
a  policy  of  insurance,  by  which  the  Company, 
"  in  consideration  of  the  representations  made 
to  them  in  the  application  for  this  policy,  which 
is  hereby  made  a  part  of  this  contract,  and  of 
the  sum  of  $47.40  to  them  in  hand  paid  by 
Abby  Enapp.  vnfe  of  Charles  L.  Knapp,  and 
of  tbe  quarterly  payment  of  a  like  amount  cm 
or  before  the  sixteenth  days  of  July,  October, 
January  and  April  in  every  year  durin?  the 
continuance  of  this  policy,'*  insured  the  life  of 
the  husband,  for  tbe  sole  use  of  the  wife,  in  the 
amount  of  $5,000  for  tl)e  f^rra  of  his  natural 
life,  beginning  on  April  16, 1869,  payable  at  the 
office  of  the  Company  in  New  York  to  her, 
if  living,  in  thirty  days  after  notice  and  prod 
of  his  death . 

The  application  declared  that "  neried  to  pay 
the  premium  on  or  before  the  day  it  becomes 
due  shall  and  will  render  the  policy  nail  aoci 
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▼old,  and  forfeit  all  payments  made  thereon, 
tmlcss  olbenvise  spedally  provided  for  in  the 
polirr." 

The  policy  contained  the  following  clause: 
**  This  policy  of  insurance,  after  two  annual 
premiums  shall  have  been  paid  thereon,  shall 
not  be  forfeited  or  become  void  by  reason  of 
the  nonpavment  of  premium;  but  the  party  in- 
sured shall  be  entitled  to  have  it  contmued  in 
force  for  a  period  to  be  determined  as  follows, 
lo  wit:  the  net  value  of  the  policy  when  the 
premium  becomes  due  and  is  not  paid  shall  be 
ascertained  according  to  the '  combined  experi- 
ence '  or  'actuaries'  rate  of  mortality,  with  in- 
terest at  4  per  cent  per  annum.  Four  fifths  of 
such  net  value  shall  be  considered  as  a  net 
angle  premium  of  temporary  insurance,  and 
the  term  for  wnich  it  will  insure  shall  be  de- 
ifnnined  aceonling  to  the  age  of  the  party  at 
the  time  of  the  lapse  of  premium  and  the 
ipdons  of  mortality  and  interest  aforesaid; 


or.  at  his  option,  may  receive  a  paid  up  policy 
for  the  full  amount  of  premium  [Mud ;  Provided, 
tkat  onleas  this  policy  shall  be  surrendered  and 
such  paid  up  policy  shall  be  applied  for  within 
ninety  days  after  such  nonpayment  as  aforesaid, 
then  this  policy  shall  be  voia  and  of  no  effect" 

A  trial  by  jury  having  been  duly  waived,  the 
circuit  court  found  the  following  factsr  the 
noticy  was  issued  April  14, 1869,  in  the  City  of 
New  Tofk,  where  tne  husband  and  wife  men 
lired.  It  was  taken  out  by  the  husband,  who 
figned  the  application  in  {be  wife's  name  as  her 
attorney.  It  was  in  the  possession  of  the  wife 
io  1871,  and  of  the  husband  before  and  after- 
wards. The  premiums  were  paid  for  several 
fauv,  mostly  l>y  the  husband,  but  one  or  two 
bj  tbe  wife.  She  lived  apart  from  her  husband 
Msriy  aO  the  time  after  February,  1872.  On 
Jumary  16, 1874,  a  premium  beomie  due  and 
vaa  not  pakL  On  Febniary  26, 1874,  the  hus- 
band represented  to  the  Company  that  his  wife 
waa  dead;  the  Company  believed  the  represen- 
tatioo  to  be  true,  and  he  surrendered  tbepolicy, 
taking  from  the  Comi^any  $260  in  mouev,  and 
a  t»ew  policy,  concerning  which  the  only  evi- 
dence was  that  it  had  bmn  forfeited  before  his 
death,  which  happened  September  17,  1874. 
Very  soon  after  his  death,  the  wife  sent  to  the 
Oompany  for  information  about  the  policy,  and 
ber  a^rent  was  told  by  the  Company  that  \i  was 
forfeited.  A  considerable  time  after  this,  being 
adviaed  that  die  might  have  some  ris^hts  under 
the  poHcnr,  she  gave  due  notice  ana  proof  of 
loaa,  ana  more  than  thirty  days  afterwards 
brought  this  action  to  recover  the  fuU  amount 
injured.  Tbe  net  vidue  of  the  policy  when  the 
nonpayment  of  the  premium  occurred,  if  reck- 
anea  m  tbe  mode  pointed  out  in  the  policy, 
would  have  been  sufficient  to  continue  it  in 
force  untfl  after  the  death  of  the  husband. 

On  these  facts,  the  circuit  court  ruled  as  mat- 
ter of  law  that  the  poUcy  was  forfeited  by  the 
Deflect  to  pay  the  premiums  and  to  call  for  a 
paSi-up  poucT,  ana  rendered  Judgment  for  the 
defendant  ana  allowed  a  bill  of  exceptions  tend- 
ered by  the  plaintifL 


Mtmn,  8«bL W.  Clifford,  Jr.,  and  Hark 
A«  Blaiadall,  ioit  plaintiff  in  error. 

Memn,  Stilbnaji  B.  Allen  and  Alfred 
rTwianwaj.  for  defendant  in  error. 
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Mr.  Ju9tice  Gray,  after  stating  the  case  as  r^^Qi 
above  reported,  delivered  the  opinion  of  the  l^^^l 
court: 

Tbe  canceling  of  the  policy,  in  consequence 
of  the  husband's  fraudulent  representation  that 
the  wife  was  dead,  bad  no  effect  upon  her 
rights.  It  is  not  relied  on  by  the  de:^dant, 
and  tlicre  is  nothing  in  the  case  to  show  that  it 
in  any  way  influent  the  conduct  of  the  plaint- 
iff by  preveotiog  her  from  paying  the  pre- 
miums or  making  the  election  required  by  Uie 
policy. 

Tbe  contract  of  insurance,  made  and  to  be 
performed  in  New  York,  between  a  corpora-  [*1*1 
tion  and  a  citizen  of  that  State,  is  to  be  governed 
by  the  law  of  New  York.  By  that  law,  in  re- 
spect to  the  payment  of  or  the  neglect  to  pay 
premiums,  a  married  woman  8tan&  like  any 
other  person  insured,  liaktr  v.  Union  Mut,  L, 
Ins.  Co.  43  N.  Y.  283.  And  there  is  no  statute 
which  affects  this  case. 

The  dedsion,  therefore,  depends  upon  the 
true  construction  of  the  nonforfeiture  clause  in 
thepolicv. 

The  single  purpose  of  this  clause  is  that, 
after  two  annual  premiums  shall  have  been 
paid,  a  failure  to  pay  any  subsequent  premiimi 
shidl  not  have  the  effect  of  avoiding  the  whole 
insurance,  but  the  assured  shall  have  the  right 
to  an  insurance  for  such  a  sum  and  such  a  tune  . 
as  the  premiums  already  paid  would  equitably 
cover.  The  policy  .l^^es  not  declare  that  it  shall 
continue  of  itself,  without  any  act  of  tlie  as- 
sured. On  the  contrary,  it  stipulates  that  "  The 
party  insured  shall  be  entitled  to  have  it  con- 
tinued in  force  for  a  period  to  be  determined  ** 
by  ascertaining,  according  to  certain  rules,  the 
net  value  of  the  policv  at  the  time  of  failure  to 
pay  a  premium,  and  making  the  amount  of 
that  value,  considered  as  a  single  premium,  the 
basis  for  determining  the  time  for  whicli  there 
shaU  be  a  temporary  insurance  for  tlic  full 
amount  of  the  original  policv.  It  tlien  pro- 
scribes an  alternative  by  which  the  part^  in- 
sured, "  at  his  option,  may  receive  a  paid-up 
policy  for  the  full  amount  of  premium  paid. 

In  short,  the  forfeiture  of  the  policy,  by  a 
failure  to  pay  any  premium  after  tue  first  two, 
is  not  absolute  but  qualified;  and  tlic  party  in- 
sured is  entitled  to  be  insured  according  to  the 
sum  already  paid  in  premiums,  either  for  the 
full  amount  of  the  original  policy,  so  long  as 
that  sum  would  pay  for  it,  or  else  for  the  full 
term  of  the  original  policy  for  such  amount  as 
that  sum  would  pay  for. 

Then  follows  tne  proviso  "  that  unless  this 
policy  shall  be  surrendered  and  such  paid-up 
policy  shall  be  applied  for  within  ninety  days 
after  such  nonpayment  as  aforesaid,  then  this 
policy  shall  be  void  and  of  no  effect." 

It  is  contended  on  behalf  of  the  plaintiff  that 
the  words  "such  paid-up  policy  show  that 
this  provision  refers  only  to  a  new  insurance  [415] 
determined  by  the  second  method;  that  is,  for 
the  full  term  of  the  original  policy  and  for  an 
amount  depending  upon  the  sum  already  paid 
in  premiums;  and  that  if  the  assured  does  not 
seasonably  apply  for  such  an  insurance,  she 
still  remams  insured  for  the  full  amount  for  a 
time  computed  according  to  the  sum  paid. 

But  the  proviso  does  not  say  that  upon  a  fail* 
ore  to  surrender  tbe  original  policy  and  to  ap* 
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im  the  petitioB 
oatidi  writ  of 
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resident 
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be  m  final  deter- 

•o  te  ae  the  peti- 

the  pnKDoeof  hii 


WILLIAM  8T0H1L  iV  im,  Ar., 
STATE  CfF  SOUTH  CABOLINA. 
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Aotioo  %d  •  aiilt  OB  •  petition  for  ramoTBl  until  • 
cnwhei  been  made  wlrich  on  ttifiaoeifaowi  that  the 
petttionflr  bM  a  itebt  to  the  tnuf  er. 

t,  AH  fcjuee  of  net  made  on  the  petition  for  re- 
Boral  moat  be  tried  tn  the  dnmlt  eoort.  but  the 
atate  eonrt  It  at  Ubertj  to  determine  for  its^ 
wliether,  on  the  face  of  tiie  record,  a  remoTal  baa 
been  effected;  and  if  It  deddea  aininat  the  re- 
moral,  its  action  wIIL  after  final  jod^ment,  be  re- 
TlewaUe  In  thia  oonrt. 

8l  An  action  In  whlchaBCatelaapartjIinotre- 
morabie  from  a  atate  to  a  federal  court,  on  the 
around  of  ffltlawianlpi 

i.  An  action  against  partnert  for  money  paid  to 
them  aa  auoh  h  not  remorable,  unleas  all  toe  par- 
tlea on  onertde of  the  oontrorenjr  unitem  tlie pe- 
titton  for  lemoraL 

rao.  144.] 
Argned  Mar.  $,  me.    Decided  Apr.  6,  1886. 

rr  ERROR  to  the  Supreme  Oourt  of  the 
State  of  South  Carolina. 
The  case  la  stated  bj  the  court 
Mr.  Wm.  E.  E»rlie»  for  plaintiff  in  error. 
Meeere.    Chajrlea    Rielikrdaon   Miles* 
Attp'Oen^  of  8(mth  OaroUna,  and    James 
Lowndes*  for  defendant  in  erroi. 

Mr.  Ohirf  JueHeeWmXim  delivered  the  opin- 
ion of  the  court : 

This  suit  was  brought  by  the  State  of  South 
OaroliiUL  in  the  Court  of  Common  Pleaa  of 
Richland  Countf,  on  the  first  of  August,  18T7, 
against  Daniel  T.  Corbin  and  William  Stone, 
Mrtners.  as  attorneys  at  law  under  the  name  of 
Corbin  a  Stone,  to  recover  a  balance  claimed 
10  be  due  for  moneys  collected  by  the  firm  for 
the  State  and  not  paid  over.    On  the  27th  of 


asapKtytothe 

oomt  pfooeeded  with  the  suit  not- 
the  petitkiB,  and  after  a  trial  gave 
jodnMBt  agafaMt  DoCh  deCeDdasti.  Doringthe 
whSeof  aoeh  |Mi)Cfg<tlng  Btooe  denied  the  Jn- 
TirfirtSoe  of  the  eoqrt  after  the  filing  of  hJape- 
titioB.  The  sopRBM  coot  of  tlie  State  affirmed 
the  Judgment  of  tlie  oommoo  pleas;  and  to  re^ 
vexse  thM  Judgne&t  of  affirmaDoe  the  present 
writ  of  cETor  was  brought. 

A  state  comt  Is  not  bound  tosmreDder  its  ]a- 
risdictioo  of  a  suit  on  a  petition  for  lemo  nU, 
unto  a  case  has  been  made  whidi  on  its  face 
shows  that  tiie  petitioiier  has  a  rijriit  to  the 
transfer.  FsiM  v.  Vm,  90  U.  S.  545,  and  Be- 
mo9al  (h$ee,  100  U.  S.  474  (Bk.  85,  L.  ed.  856, 
5001.  It  is  undoubtedly  true,  as  was  said  in 
aeamehip  Co.  v.  Trngman,  106  U.  S.  122  [Bk. 
27,  L.  ed.  89],  that  upon  the  filing  of  the  pe> 
tition  and  bond— tlie  suit  being  removable  un- 
der the  statute— the  Jurisdiction  of  tiM  state 
court  absolutelr  ceases,  and  that  of  the  Circuit 
Court  of  the  Umted  States  immediatdyattadies; 
but  still,  as  the  right  of  removal  is  statutcwy, 
before  a  party  can  avail  himself  of  it,  lie  must 
show  upon  the  record  that  bis  is  a  case  which 
comes  within  the  provision  of  the  statute.  As 
wassaidin/TU.  C^.  v. /VeAn^, 95 U.  S.  185 [Bk. 
24,  L.  ed.  427],  "His  petition  for  removal 
when  filed  becomes  a  part  of  the  record  in  the 
cause.  It  should  state  facts  which,  -when  taken 
in  connection  with  such  as  already  appear,  en- 
title him  to  the  transfer.  If  he  fails  in  this,  he 
has  not,  in  law,  shown  to  the  court  that  it  can- 
not  '  proceed  further  with  the  suit'  Having 
once  acquired  jurisdiction,  the  oourt  may  pro- 
ceed until  it  has  been  judicially  informed  that 
its  power  over  the  cause  has  been  suspended." 
The  mere  filing  of  a  petition  for  the  removal 
of  a  suit,  which  is  not  removable,  does  not  vroric 
a  transfer.  To  accomplish  this  the  suit  must 
be  one  that  may  be  removed,  and  the  petition 
must  show  a  right  in  the  petitioner  to  aemand 
the  removaL  This  being  made  to  appear  on  the 
record,  and  the  necessary  security  having  been 
given,  the  power  of  the  state  court  in  i&  case 
ends  and  that  of  the  circuit  oourt  begins. 

All  issues  of  fact  made  upon  the  petitioii  fdr 
removal  must  be  tried  in  the  circuit  court,  bat 
the  state  court  is  at  liberty  to  determine  for  it- 
self whether,  on  the  face  of  the  record,  a  re- 
moval has  been  effected.  If  it  decides  against 
the  removal  and  proceeds  with  tlie  cause  not- 
withstanding the  petition,  its  ruUnff  oo  that 
question  willbe  reviewable  here  after  final  Judg- 
ment under  section  709  of  the  Revised  Statntea^ 
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OuM  [•uprol;  iZ.  B.  Oc.  ▼.  Mitt.  102 
U.  8. 141 ;  KemY.Euidekoper,l(3IS  U.  8.  486, 
and  22L  22L  Cb.  T.  ^o^nte,  104  U.  8. 15  (Bk.  26, 
L.  ed.  98, 854,  64q ;  Ohetemeake  d  Ohh  B.  B, 
Ch.  T.  TF3l«te,  111  U.  8. 187  [Bk.  28,  L.  ed.  879]. 
H  tiie  state  oomt  proceeds  after  a  petition  for 
vemoTal  it  does  so  at  the  risk  of  havuig  its  final 
Jodgment  reversed  if  the  record  on  its  face 
diows  that  when  the  petition  was  filed  that 
eoort  ouffht  to  haye  given  up  its  Jurisdiction. 
What  e£ct  the  writ  of  certiorari  provided  for 
in  tection  7  of  the  Act  of  1875,  to  require  the 
state  court  to  make  return  of  the  record  to  the 
circait  court,  would  have  upon  the  further 
power  of  the  state  court  to  proceed,  we  do  not 
DOW  decide,  as  no  such  writ  was  issued  in  this 


It  €mij  remains  to  consider  whether  on  the 
fact  of  this  record  it  appears  that  the  suit  was 
removed  from  tiie  state  court  by  the  presenta- 
tioo  of  the  petition  of  Stone,  and  about  that 
little  need  be  said.  It  is  not  pretended  that  the 
suit  waa  one  arisinff  under  the  Constitution  or 
laws  of  the  Unitea  States,  and  it  certainly  is 
sotooe  between  citizens  of  different  States. 
The  State  of  South  Carolina  is  the  sole  plaint- 
iff; and  the  defendants  are  citizens,  one  of 
Soatb  Carolina  and  the  other  of  New  York. 
Tbe  cause  of  action  is  Joint,  and  only  one  of 
the  defendants  petitions  for  removal.  There  is 
DO  statute  whicn  authorizes  the  removal  of  a 
suit  between  a  State  and  citizens  on  the  ground 
of  citizenship,  for  a  State  cannot  in  the  mature 
of  things  be  a  citizen  of  any  States  In  Ames 
▼.  Kansas,  111  U.  6.  449  [Bk.  28,  L.  ed.  482], 
Oe  removal  of  a  suit  arismg  under  the  Consa- 
tathn  aod  laws  of  the  United  btates  brought 
bj  a  State  against  a  corporation  amenable  to  its 
owD  process,  was  sustained;  but  this  was  be- 
cause of  the  subject  matter  of  the  action,  and 
oot  because  of  the  citizenship  of  the  piuties. 

Neither  is  there  any  separable  controversy  in 
the  case  todi  aa  might,  if  the  necessary  citizen- 
ship exiRted*  allow  Stone  alone  to  remove  the 
anit  without  Joining  Corbin  with  him  in  the 
petitioo  for  removaC  The  money  sued  for  was 
received  by  tbe  defendants  as  partners,  and  they 
ate  liable  Jointly  for  its  payment,  if  they  are  li- 
able at  aU.  Bvuih  a  case  is  not  removaole  un- 
loa  aU  tbe  parties  on  one  side  of  Uie  contro- 
vcfST  unite  in  tbe  petition.  Bemacal  Oases,  100 
U.  a 487 (Bk. 25, Led. 698];  makeY.McKim, 
106  U.  a  886,  and  Evds  v.  BuNe,  104  U.  8. 
4tmnik.  26.  L.  ed.  56l  824]. 

7%ejMdfmentqfthsouprsnu  Ckntsi  qf  South 
OarMaais  aglirmed, 
€opT.  Test: 

»B.  MbKeonaj*  Clerk,  Sni>.  Court,  TJ.  8. 
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WILLIAM  WARING  bt  al.,  Partnara,  as 

WaBINO  BROTHBB8,  AfptS.^ 

UNION    TRUST   COMPANY  OP    NEW 

YORE  ST  AL. 


STOUGHTON  J.  FLETCHER  bt  al..  Part 
ners,  aa  a  A.  Fletcher  A  Co.,  Appts. 

ILLINOIS  MIDLAND   RAILWAY  COM- 
PANY btal. 

Otoe  B.  C  Reporter's  ed.  I8A-A8U 

Ba/ilroads-^consoHdationf—bond  secured  by  mort-^ 
ffaoes^-receiver^i  eerHfeates^-pfiority  qf  Uen 
'-^risdictionn^practscs^notMe-'-costs. 

Tbe  Peoria,  Atlanta  and  Deoatur  Railroad  Com- 
pany, the  Paris  and  Deoatur  Railroad  Company, 
and  the  Paris  and  Terre  Haute  Railroad  Company, 
thiee  Illinois  oorporatious,  each  oonstruoted  a  oer- 
tain  line  of  road  and  IsBued  bonds  secured  by  mort> 
gages  thereon.  Subsequently  each  of  the  other 
oompanlee  oonveyed  all  of  its  property  to  the  Peo- 
ria, Atlanta  and  Deoatur  Company,  and  that  com- 
pany soon  thereafter  changed  its  name  to  that  of 
&eIllinois  Midland  Railway  Company,  and  ivued 
its  bonds  secured  by  amortgage  to  the  union  Trust 
Company  covering  all  of  its  property,  inchidlng 
that  purchased  from  the  other  companJes.  Pend- 
ing subsequent  litigation  in  a  state  court  and  the 
court  below,  to  which  Tarious  stookholden,  judg- 
ment oredltorB,  bondholders  and  others  were  or  be- 
came parties,  the  property  waa  controlled  and 
operated  under  direction  of  said  courts  by  suoces- 
stve  receivers,  who  issued  eighteen  distinct  series 
of  receiver's certiflcates  on accountofrepairSftazes, 
betterments  and  operating  expenses.  Itany  of  the 
questions  presented  here  arise  out  of  Ithe  issue  of 
said  receiver's  certlflcates,  the  conteei  being  sub- 
stantiflilly  one  between  the  Paris  and  Decatur  Dond- 
holders  and  those  who  claim  priority  of  lien  as 
holders  of  said  certificates  or  otherwise;  and  this 
court  holds: 

1.  That  certificates  issued  fbr  necessary  repairs 
are  entitled  to  priority. 

2l  That  the  power  of  a  court  of  equity  having 
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charge  of  railroad  property  to  make  necessarr 
pairs  does  not  depend  upon  the  consent  of  those 
uterested,  nor  upon  prior  notice  to  them. 

8,  That  a  subsegueot  opportunity  to  be  heard,  on 
evidence,  as  to  tSe  propnety  of  the  expenditures 
and  of  Tw^iriwg  them  afirst  lien.  Is  Judidally  equiva- 
lent to  prior  notice,  the  receiver  and  those  lending 
money  to  hUn,  on  certificates  issued  on  orders  made 
without  prior  notice,  taking  the  risk  of  the  final 
action  of  the  court.  Rut  such  action  will  only  be 
affected  by  such  objections  to  the  merits  of  the 
orders  as  would  have  been  availing  if  made  befote 
their  entry. 

4.  That  IhebOl  filed  in  the  state  court  by  Hervey 
(the  holder  of  a  majority  of  the  stock  of  the  corpo- 
rations), and  certain  judgment  creditorB,  waa  suffi- 
cient to  enable  thecourtto  administer  the  property 
as  a  trust  fund  and  marshal  the  debts,  making 
proper  pcutles  before  adjudging  the  merits. 

6w  That  certificates  Issued  to  pay  taxlleos  are  eo- 
tlUed  to  priority.  ,^  , 

a.  That  third  persons,  not  connected  with  the  case 
or  with  the  parties,  who  bought  directly  from  the 
receiver  his  certificates,  were  not  bound  to  see  to 
the  application  of  the  proceeds. 

7.  That  holders  of  certificates  sold  within  the  limit 
of  discount  fixed  by  the  court,  are  entitled  to  their 
face  with  interest. 

8.  That  certificates  issued  to  replace  earnings  di- 
verted from  paying  for  operating  expenses  and  or- 
dinary repiUrs,  to  pay  for  necessary  betterments  or 
improvements,  leaving  large  debm  on  account  of 
such  expenses  and  repairs,  are  entitled  to  priority. 

9.  That,  in  view  of  the  facts  of  the  case,  the  Pans 
and  Decatur  bondholders  cannot  Insist  that  the 
want  of  affirmative  assent  by  them  or  their  trustee 
deprived  the  court  of  power  to  create,  on  the  eortnu 
of  the  proper^,  any  lien  taking  priority  over  tbe 
mortgage  uen. 

la  Tua  while  the  ordinary  expenses  of  the  re- 
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Mr.  JutNet,  BlAtehfovd  deliTcred  th«  ojAa- 
Ion  of  the  couit; 
The  Peoria,  AtkoU  and  Decatur  RaOiMd 
.  Company  waa  incorporated  as  an  Dllnole  cor- 

KatioQ,  In  1669,  to  construct  a  lallnNUl  from 
Ilia,  ta  Tazewell  County,  in  ageneral  Math- 
easterly  directioD,  tbrougo  Atlanta,  In  Logan 
*  County,  to  Decatur,  in  Hacon  Countr.  Sucb 
',  ot  the  road  at  was  constructed  was  I>uilt  in  167S 
I  andl874,froniapoiDtllTeDiOeaeMtof Peoria, 
'  on  what  is  nnn  the  Wabaeb,  6L  Lonia  «M 
'  Pacific  Railroad,  to  a  place  called  HaroA.  oa 
I  the  Illinois  Central  Railroad,  tblrteen  mflea 
north  of  Decatur.    It  did  not  reach  ehber  Peo- 


■  but  used,  by  lease,  five  miles  of  what  H  now 

tlie  Wabash,  St.  Louis  and  Pacific  RaHrowl,  to 
i  reach  Peoria,  and  thirteen  miles  of  tbe  niinois 
I  Central  Railroad,  to  reach  Decatur.    On  tbe 

2SUi  of  April.  1873,  the  oompany  executed  a 
I  mortgage  to  James  F.  Secor,  as  trustee.  Tbe 
.  mortgage  recited  that  tlie  company  had  com- 
'  mencedto  couBlructarsilroad  to  "extend  from 
I   Cunningham's  crossing,  five  miles  from  the  City 

of  Peona,  on  the  Toledo,  Peoria  and  Wanaw 
''  Railway^  thence  southeast,  to  a  point  at  or  near 
1  to  tbe  City  of  Decatur,"  "a  distance  ot  about 
'.  sixty-seven  n^es,"  and  It  covered  tbo  com- 
!  pany'a  frsDCbtses,  and  Its  load  and  property,  aa 
J  constructedand  to  be  constructed,  acquired  and 

to  be  acquired,  "commencing  at  Cunningham's 
.  croseinE,  five  miles  from  tlie  City  of  Peoria,  on 
'  tbe  Toledo,  Peoria  and  Warsaw  Railway,  to 
.  theCityof  Decatur,"  "adistanceofslxty^even 
I  miles.''  It  was  given  to  secure  1.800  coupon 
'  bonds  of  thecompany.  of  $1,000  elkCli,  payable 
i  to  bearer,  amounting  to  $1,300,000,  carrying 

semi-annual  interest  at  7  per  cent  per  annum, 
:  and  payable  Mar  1, 1902.  The  mortgage  pro- 
I  video  that  on  default  continuing  more  llian 
1  sixty  days  In  ibe  p.iymcnt  of  any  Intereat  on 
'  any  tmnd,  the  trustee,  on  the  request  of  the 
,  boldeis  of  a  majority  of  tbe  bonds,  might  and 
I   ^ould  take  actual  possession  of  tbe  mortgaged 

eroperty,  and  opcmie  the  road,  and  receive  ila 
icome,  to  pay  the  bonds,  or,  on  the  written  i«- 
i  queatoftbeboldersof atleaatonebalfof tfaeoat- 
<  standing  bonds,  cause  Ibe  mortgaged  property 
'  to  be  sold  at  public  miction,  and  convey  it  to 
the  purchaser,  and,  "after  deductine  from  the 
proceeds  of  siald  sale  tbe  costs  and  expensea 
thereof,  and  of  managinc  such  property. "  ap- 
(  ply  the  proceeds  to  pay  Uie  prinapal  and  inter- 
t  est  of  tbe  bonds.    'Tbe  mortgage  also  provided 
that  the  trustee  should  "  be  entitled  to  have 
1  proper  compensation  tor  every  labor  or  service 
pertormed  by  him  in  thediscliaTgeof  tbialruat, 
.    m  case  be  shall  be  compelled  to  take  possesaion 
of  said  premises  and  manam  tbe  same."    This 
mortgage  was  delivered  and  duly  recorded. 

The  Paris  and  Decatur  Railroad  Company 

was  incorporated  as  an  niinots  corporalion,  ia 

,    1681,  to  construct  a  r^road  from  Paris,  in 


This  road  v 

from  Paris  to  a  point  on  tbe  Dlinola  Central 

-  RailroadabonttwomileatouthofDecatur.and 

altbiiu^  it  hail  Its  own  stalioD  and  gronnda  ai 
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Decatur,  h  entered  them  by  using,  by  lease, 
about  two  mfles  of  the  track  of  the  Illinois  Cen- 
tna  Railroad.  On  the  first  of  July,  1871,  the 
Paris  and  Decatur  Company  executed  a  mort- 
nge  to  Joseph  U.  Orvis  and  William  Adams, 
Senior,  covering  its  franchises  and  its  line  of 
road  and  propjcrtv,  constructed  and  to  be  con- 
stmcted,  acquirea  and  to  be  acquirod,  extend- 
ing from  Paris  to  Decatur,  ''a  distance  of 
sevenrr-five  miles,"  to  secure  800  coupon  bonds 
of  $1,000  each,  and  800  coupon  bonds  of  $500 
esch,  in  all  $1,200,000.  The  mort^ige  was  de- 
UTexed  and  recorded,  and  the  bonds  were  put 
into  the  bands  of  the  trustees,  and  some  of  them 
were  issued  but  afterwards  retired,  and  all  of 
tlicsn  were  destroyed,  but  the  mortgage  remains 
on  record,  not  released.  On  the  first  of  July, 
1873,  the  Paris  and  Decatur  Company  executed 
a  mortgage  to  the  Union  Trust  Company,  a 
Netr  York  corporation,  covering  its  francMses, 
and  its  rond  and  property,  constructed  and  to 
be  constructed.  ac(iuired  and  to  be  acquired,  ex- 
tending  from  Paris  to  Decatur,  **  a  distance  of 
teventy-five  miles,"  to  secure  2,400  coupon 
bands,  of  $A00  each,  payable  to  bearer,  in  all 
$1^200,000,  carrying  seroi-annuid  interest  at  7 
per  cent  per  annum,  and  payable  July  1,  1892. 
Tbe  mortgage  provided  tnat  in  case  aefault  in 
paying  any  interest  on  any  bond  should  continue 
fi>r  six  months  after  demand,  the  principal  of 
all  tbe  bonds  should  forthwith  become  due,  and 
the  lien  mi^t  be  at  once  enforced,  in  which 
case  it  should  be  lawful  for  the  trustee  to  enter 
on  tbe  mortgaged  property,  and  to  use  and 
operate  it  until  it  should  oe  sold  under  the 
power  contained  in  the  mortgage,  or  under  the 
decree  of  a  competent  court;  "And  until  such 
time,  and  from  time  to  time,  to  make  all  need- 
ful repairs  and  replacements,  and  such  useful 
alterations,  additions  and  improvements  to  said 
railroad  as'  may  be  necessary  for  the  proper 
working  of  the  same,  and  to  receive  the  tolls, 
frei^ts,  incomes,  rents,  issues  and  profits  there- 
of, and  after  deducting  the  expenses  of  oper- 
ating and  maniu^ngthe  said  railroad  and  other 
property,  and  of  the  said  repairs,  replaoements, 
additions  and  improvements,  as  well  as  Just 
eotnpensation  for  its  own  services  and  for  the 
wernces  and  disbursements  of  such  attomevs 
and  counsel  as  it  may  employ,  to  apply  the 
moneys  accruing  as  aforesala  to  the  payment  of 
aaid  bonds  pro  rata.'*  The  mortgage  also  pro- 
vided that,  in  case  default  should  be  made  and 
tboold  continue  as  aforesaid,  the  trustee  might 
and,  upon  the  written  request  of  the  holders  of 
at  least  one  thousand  of  the  bonds  outstanding, 
•botiki,  foredoee  the  mortgage  by  legal  proceed- 
ings, or  should  sell  the  mortgaged  property  at 
public  auction  at  New  York  or  at  Paris,  and 
convey  It  to  tbe  purchaser:  and  that  in  case  of 
such  sale,  the  trustee  should  deduct  from  the 
proceeds  Its  Just  allowances  for  the  expenses 
thereof,  including  attorney's  and  counsel  fees 
and  disbursements,  "and  all  expenses  whidi 
mar  be  incurred  in  operating,  managing  or 
maintaining  the  said  railroad,  or  in  managing 
tlie  business  thereof,  as  well  as  Just  compcnsn- 
tiim  for  the  services  of  said  trustee,"  and  there- 
af  urr  apply  the  proceeds  to  pay  theprincipal 
and  interest  of  the  bonds  pro  rata,  Tlds  mort- 
gsre  was  delivered  and  auly  recorded. 

The  Paris  and  Terre  Haute  Railroad  Com- 
pany was  organized  as  a  corporation,  under  the 
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general  railroad  laws  of  niinois,  in  1878,  and 
the  road  was  built  in  1873  and  1874.  It  runt 
eastwardly  from  Paris  to  Farrincton,  in  Illinois, 
a  point  on  the  SU  Louis,  Vandalia  snd  Terre 
Haute  Railroad,  seven  miles  west  '^f  Torre 
Haute,  and  the  company  uses,  by  loose, the  track 
of  the  latter  road  to  reach  TeiTe  Haute.  On  the 
first  of  April,  1874,  the  company  executed  a 
mortjB^age  to  the  Union  Trust  Company  cover- 
ing Its  franchises  and  its  road  and  property, 
constructed  and  to  be  constructed,  acquired  and 
to  be  acquired,  extending  from  Paris  to  the 
junction  with  the  St.  Loais,yandalia  and  Terre 
Haute  Railroad,  a  distance  of  about  fourteen 
miles,  to  secure  280  coupon  bonds,  of  $1,000 
each,  payable  to  bearer,  in  all  $280,000,  carry- 
ing semi-annual  interest  at  the  rate  of  7  per 
cent  per  annum,  and  payable  April  1, 1^4. 
The  mortgage  contained  like  provisions  with  the 
Paris  ana  Decatur  mortgage  as  to  what  might 
be  done  after  six  months  default  in  inter^ 
and  as  to  tatdng  possession  of  the  property,  and 
as  to  the  powers  of  the  trustee,  and  as  to  fore- 
closure or  sale  and  disposition  of  the  pro- 
ceeds. Thi^  mortgage  was  delivered  and  duly 
recorded. 

On  the  19th  of  September,  1874.  the  Pkuis  and 
Decatur  Company, conveyed  by  deed  to  the  Pe-  [441  ] 
oriaand  Atlanta  and  Decatur  Company  in  con- 
sideration that  the  latter  company  therebv  as- 
sumed all  the  bonded  and  floating  indebteaness 
of  the  former  company,  the  railroad  then  in  oper- 
ation, described  as  extending  from  Paris  to  De- 
catur, "passingintoand  through  the  Counties  of 
Edgar,  Coles,  Douglas,  Moulme  and  Macon," 
including  the  franchises  of  the  former  company, 
and  all  its  property  acquired  and  to  be  acquired. 

On  the  same  day  the  Paris  and  Terre  Haute 
Company  conveyed  by  deed  to  the  Peoria, 
Atlanta  and  Decatur  Company,  in  considera- 
tion that  the  latter  company  thereby  assumed 
the  pavment  of  "aU  the  bonded  and  floating  in- 
debtedness" of  the  former  company,  the  railroad 
then  in  operation,  described  as  extending  from 
Paris  to  the  line  between  Indiana  and  Ilfinois, 
"passing  into  the  Counties  of  Edgar  and  Clark," 
including  the  franchises  of  the  former  com- 
pany, and  ell  its  property  acquirod  and  to  be 
acquired. 

These  purcnases  on  those  terms  were  author- 
ized by  U:c  stockholders  and  directors  of  the 
purchasing  company,  and  bv  the  respective 
stockholders  ana  directors  of  the  sellin*^  com- 
panies, and  the  deeds  were  delivered  and  duly 
recorded. 

On  November  2,  1874,  the  Peoria,  Atlanta 
snd  Decatur  Company,  under  the  provisions  of 
the  general  law  of  Ilhnois,  changed  its  name  to 
that  of  the  "lUinois  Midland  Railway  Com- 
pany." On  the  first  of  January,  1875.  that 
company  executed  to  the  Union  Trust  Com- 
pany a  mortgage  covering  all  of  its  property, 
including  that  so  purchased,  to  secure  S.S'iO 
coupon  bonds,  of  $500  each,  in  all  $4,175,000, 
bearing  semi-annual  interest  at  7  per  cent  per 
annum,  and  payable  January  1,  1905.  Tnis 
mortgage  was  delivered  and  recorded. 

On  the  11th  of  September,  1875,  Robert  0. 
Hervey  and  two  other  parties  filed  a  bill  in 
equity  in  the  OTCuit  Court  of  Edgar  County, 
Illinois,  against  the  Illinois  Midland  Railway 
Company.  It  set  forth  tliat  Hervey  owned  a 
majority  of  the  stock  of  the  corporations  abovt 
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named,  and  that  the  other  plalntUb  were  judg- 
ment creditora  of  the  Paris  and  Decatur  Com- 
(Miny,  with  executions  returned  unsatisfied;  that 

(412  J  ^^g^  ^QfQ  Judgments  to  the  amount  of  about 
$200,000  against  the  Illinois  Midland  Com- 
pany, on  account  of  the  construction  and  (nier- 
ation  of  the  yarious  corporations,  and  pending 
suits  agahist  it  for  about  $100,000,  on  like  ac- 
count and  executions  out  against  it  for  over 
$100,000,  on  debts  of  thevarious  corpora- 
tions, on  which  Its  property  was  advertlBed  for 
saJe;  that  certain  creoitors  and  stockholders 
of  the  Paris  and  Decatur  Company,  a  mi- 
nority in  number  and  amount,  were  threaten- 
ing to  have  the  DlinoiB  Midland  Company 
aim  its  property  placed  In  the  hands  of  a 
receiyer:  that  the  plaintifEs  represented  a  ma- 
jority of  the  stock  in  all  of  the  corporations, 
and  desired  to  haye  a  receiyer  of  the  franchises, 
railways  imd  rolling  stock  of  the  corporations 
appointed  immediately  and  without  further  no- 
tice, or  the  rights  of  the  creditors  and  stockhold- 
ers would  be  irreparably  prejudiced;  that  nego- 
tiations were  pending,  which  the  plaintifEs  be- 
Ueved  would  be  successful,  to  raise  sufficient 
money  to  pay  off  idl  judgments,  liens  and 
claims  against  the  company,  if  left  under  the 
present  control,  or  under  that  of  the  holders  of 
a  majority  of  the  stock;  that  to  effect  such  loans 
or  advances  of  money  it  was  absolutely  neces- 
sary that  the  respectiye  debts  of  the  yarious  cor- 
porations should  be  ascertained,  and  when  their 
respectiye  liabilities  to  each  other  and  to  their 
respectiye  creditors  were  fixed,  they  could,  on 
their  joint  stock  and  assets,  raise  sufficient 
money  to  relieye  tbem  from  their  embarrass- 
ments and  pay  aU  their  creditors;  that,  if  a  re- 
ceiyer was  appointed  to  take  charge  of  them 
and  settle  thdr  affairs,  their  credit  would  be  re- 
stored as  soon  as  their  condition  should  be  ad- 
judged by  the  court;  and  that  they  had  ample 
assets,  if  not  sacrificed  by  sales  on  execution 
and  construction  liens,  to  pay  all  indebtedness 
and  leaye  a  sufficient  surplus  to  run  the  road 
for  the  benefit  of  the  stockholders.  The  prayer 
of  the  bill  was  that  a  receiver  be  appomt- 
ed  of  all  the  rights  and  franchises  oi  the 
DlinoiB  Midland  Company,  and  of  all  the  prop- 
erty in  its  control;  and  that  an  account  be  taken 
of  all  the  claims,  liens  and  liabilities  of  its  stock- 
holders and  creditors,  and  of  those  of  the  cor- 
porations above  named,  and  they  be  ordered 
to  be  paid  and  adjusted,  as  the  respectiye  rights 

[443  ]  and  interests  of  such  stockholders  and  creditors 
should  appear;  and  for  further  and  other  relief, 
according  to  equity. 

On  the  same  day  the  Illinois  Midland  Com- 
pany appeared  to  the  bill  l^  attorney,  and 
waived  notice  and  submitted  itself  to  the  court 
for  such  order  in  the  premises  as  mlffht  in 
equity  be  right  and  proper;  and  the  judge  of 
the  court,  at  chambers,  made  an  order  appoint- 
ing as  receiver  George  Dole,  of  Paris,  and  re- 
qmring  him  to  give  a  bond  for  $76,000,  with 
security,  and  then  to  "  forthwith  take  posses- 
sion of  all  the  personal,  real  and  mixed  prop- 
erty of  every  kind  belonging  to  or  in  the  pos- 
session of  stud  Illinois  ^dfind  Railway  Com- 
pany, including  the  property  formerly  owned 
and  possessed  oy  the  Peoria,  Atlanta  and  De- 
catur Railroad  Company,  the  Paris  and  De- 
catur Railroad  Company,  and  the  Paris  and 
Terre  Haute  Railroad  Company;  and  if  neces- 
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sary  to  sue  for,  in  the  name  of  said  receiyer, 
and  recover,  all  the  property  of  said  oomjmnj 
or  companies,  whether  real,  personal  or  mlxea, 
and  whether  in  possession  or  in  actUm."  The 
order  also  provided  as  follows: 

"It  is  further  ordered,  adjudgeu  and  decraed. 
that  said  receiver  be  and  ib  hereby  empowered 
and  directed  to  carry  on  the  business  of  oaid 
railway  companies  until  the  respective  rights  of 
the  parties  in  interest  can  be  fuUy  ascemined 
and  determined,  under  and  subject  to  the  revi- 
sion and  direction  of  this  court,  and  untO  other- 
wise ordered  by  this  court,  and  to  use  and  em- 
ploy the  property,  franchises,  riffhts  of  war, 
roadbed,  tracks,  locomotives,  roUing  stock, 
machinery,  fixtures,  and  property  of  whatever 
kind  or  nature;  and  said  receiver  shall  be,  aiKl 
hereby  is,  invested  with  all  the  rights  and  fran- 
chises yested  by  law  in  said  raQway  company 
or  companies,  m  the  execution  of  the  duties  and 
trusts  aforesaid.  Said  receiver  shall  have  au- 
thority to  employ  all  necessary  and  proper 
agents,  attorneys,  officers  and  laborers,  and  to 
fix  and  alter  the  compensation  of  said  agents, 
attorneys,  officers  and  laborers,  subject  to  the 
revision  ot  this  court.  Said  receiver  shall  also 
have  authority,  subject  to  the  revision  of  this 
court,  to  make  such  repairs  and  necessary  addi- 
tions to  said  railway,  or  railroads,  and  property, 
as  may  be  essential  to  the  interests  and  safety 
of  the  same,  and  proper  in  his  judnnent  for 
carrying  on  said  buidness;  also  to  make  all  coo 
tracts  that  may  be  necessary  in  carrying  on  the  [^ 
buEdness  of  said  company  or  compames,  sublect 
to  like  supervision  of  this  court;  also  to  collect 
in  his  own  name,  as  receiver  aforesaid,  all 
debts,  claims  or  demands,  of  whatever  kind  or 
nature,  owing,  or  that  may  become  due  and 
owing,  to  the  said  company  or  companies,  or  to 
said  receiver,  from  any  and  all  sources.  Said 
receiver  is  also  ordered  to  make  a  full,  true  and 
correct  inventory  of  all  the  proper^  that  may 
come  into  his  hands  as  such  receiver.  It  is  fur- 
ther ordered,  adjudged  and  decreed,  that,  out 
of  the  moneys  that  shall  come  into  the  hands 
of  said  receiver  from  the  operation  of  nid  rail- 
way, he  shall:  first,  pay  all  current  expenses 
incident  to  the  creanon  or  administranon  of 
this  trust,  and  to  the  operating  of  said  railway 
or  railroads;  second,  pay  all  sums  due  or  to  be- 
come due  connecting  or  intersecting  lines  of 
railroads,  arising  from  the  interchange  of  busi- 
ness, and  for  track  service  of  other  railroads 
used  by  said  DUnois  Midhmd  Railway  Com- 
pany in  the  operation  of  its  lines,  and  all 
amounts  now  legally  due  from  said  railway 
company  or  companies  for  taxes;  third,  pay  all 
amounts  due  to  all  operatives  and  employes, 
and  attorneys  and  agents  of  said  company  or 
companies,  for  any  service  rendered  said  oom- 
pany  or  companies  since  Uie  11th  day  of  March, 
A.  D.  1875;  fourth,  pay  all  amounts  due  for 
supplies  purchased  uid  used  in  operating  aaid 
railway  or  railroads  by  said  company  or  com- 
panies, for  supplies  furnished  to  laborers  and 
credited  against  their  labor,  nnce  the  11th  day 
of  March,  A.  D.  1875;  fifth,  and  all  amoonU 
due  from  said  railway  company  for  or  on  ac- 
count of  the  rental  of  rolling  s^ock;  and  tha 
money  belonging  to  said  railway  company,  ex- 
cept as  heretofore  directed,  shallbe  held  by  said 
receiver  until  he  is  authorized  to  disburse  the 
same  under  the  order  or  decree  of  this  court, 
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wkxOk^  and  lald  receiver  is  further  authorized, 
Id  case  it  is  proper  in  bis  Judgment,  with  the 
sanction  of  the  court,  to  use  any  balance  of 
funds  arising  from  the  operating  of  said  rail- 
way or  railroads,  for  the  purpose  of  protecting 
•aoi  of  the  real  or  personal  property  of  said 
oorporaticm  or  corporations,  under  Ifen,  sale, 
pledge,  mortgage  or  contract,  from  sacrifice,  by 
the  payment  of  interest  or  principal  or  other- 
wise, or  by  the  renewal  of  such  pledge  or  lien, 
mortgage  or  contract.  It  is  further  ordered 
that,  upon  demand,  the  said  company  or  com- 
panies, their  offlceis  or  agents,  shall  forthwith 
deHrer  over  to  the  receiver  all  the  property 
aforesaid,  and  that  neither  said  company  or 
companies,  nor  any  officer  or  agent  or  employ6 
of  said  companies,  shall  interfere  with  or  molest 
the  possesskm  or  enjoyment  of  any  of  said 
ptopeity  In  the  possession  of  or  placed  under 
the  control  of  said  receiver.  It  is  further  or- 
dered that  said  receiver  shall  retain  possession 
and  continue  to  discharge  the  duties  and  trusts 
aforendd,  until  the  further  order  of  this  court 
in  the  premises;  and  that  he  shall,  from  time 
lo  time,  make  report  of  his  doings  in  the  prem- 
Ina,  and  may,  mm  time  to  time,  apply  to  this 
ooort  for  sudi  other  and  further  oraer  and  di- 
rectioQ  in  the  premises  as  he  may  deem  neces- 

Sand  requisite  to  a  due  administration  of 
trust;  azid  said  receiver  is  hereby  vested,  in 
addition  to  the  powers  aforesaid,  with  all  the 
general  powers  of  receiver  in  cases  of  this  kind, 
■abjact  to  the  supervision  of  this  court"  The 
bond  was  giv^,  and  was  approved  by  the  court, 
and  at  September  Term,  1875,  an  order  was 
made  entering  of  record  the  order  at  chambers, 
and  the  receiver's  bond  and  oath,  and  directing 
him  to  proceed,  as  before  ordered. 

On  the  16th  of  October,  1875,  an  amended 
bOl  was  filed,  the  plaintiffs  in  which  were  Her- 
▼ey,  and  also  William  Waring,  Henry  Waring 
and  Charles  Waring,  partners  as  Waring 
Brothers,  and  thirty-one  other  persons.  It  set 
focth  that  Hervey  then  owned  Sf7,500  shares,  or 
^,875,000,  of  the  82,000  shares,  at  $50  each, 
or  11,600,000,  of  the  capital  stock  of  the  Paris 
and  Decatur  Company;  and  14,200  shares,  or 
$1,420,000.  of  the  20,(XK)  shares,  at  $100  each, 
or  1^,000,000,  of  the  capital  stock  of  the  Peoria, 
Atlanta  and  Decatur  Company;  and  4,500 
shares,  at  tlOO  each,  or  $450,000,  being  the  en- 
tire capital  stock  of  the  Paris  and  Terre  Haute 
Oonmat.y.  It  also  set  forth  that  Warine 
Blotben  then  owned  one  fourth  or  $500,000  of 
the  capital  stock  of  tlie  Dlinois  Midland  Com- 
pany, and  1,548  of  the  bonds  of  that  Company. 
and  880  others  of  its  bonds,  which  they  had 
taken  In  exchange  for  885  bonds  of  the  Paris 
and  Decatur  Company,  of  like  amount.  The 
other  plaintiib  were  Judgment  and  general 
cteditorB  of  the  four  corporations,  whose  debts 
were  stated  at  $108,112.28,  on  account  of  the 
ooostruction  and  operation  of  the  various  com- 
panlea.  The  amended  bill  averred  that,  in  con- 
Moence  of  the  facts  set  forth  in  the  oriffhial 
hd  and  i^hldi  were  repeated,  the  Illinois  Mid- 
tand  Company  was  unable  to  transact  its  neces- 
tarr  business;  that  the  executions  and  levies 
refiifed  to  had  removed  from  its  use  a  large 
AOfftkNi  of  Iti  rolline  stock;  that  the  suits  and 
JodnneDts  had  senously  impaired  its  credit, 
matt  was  unable  to  procure  the  necessary  sup- 
pliea,  maffflals  and  labor  to  successfully  ope- 
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rate  the  road;  and  that  some  of  the  hands  em- 
ployed in  madntaining  its  track  had  declined 
to  labor  further,  whereby  its  track  had  become 
unsafe.  The  prayer  of  the  amended  bill  was 
the  same  as  that  of  the  original  bi!i 

The  further  action  of  the  court,  in  recard  to 
the  receiver  and  his  successora  and  their  pro- 
ceedings, will  be  referred  to  hercHftf ter,  as  ques- 
tions in  regard  to  those  proceedings  shall  be  con- 
sidered. 

On  the  15th  of  February,  1876,  Albert  Grant 
and  Maurice  Grant,  partnen,  as  Grant  Brothera 
A  Co.,  of  liondon,  and  also  James  F.  Becor, 
petitioned  and  were  admitted  to  be  defendants, 
and  on  the  same  day  they  filed  their  respective 
answers  to  the  amendea  bill;  Grant  Brothen 
&  Co.  claimed  to  own  1,200,  or  one  half  of  the 
Paris  and  Decatur  bonds,  1,200  of  the  1,800 
Peoria,  Atlanta  and  Decatur  bonds,  and  all 
(280)  of  the  Paris  and  Terre  Haute  bonds;  and 
that  the  lien  of  their  bonds  was  superior  to  the 
claims  of  any  of  the  plaintiffs. 

The  answer  of  Secor  set  up  his  mortAjg^e,  aiid 
alleged  that  none  of  the  interest  due  AUy  1st. 
1876,  on  the  bonds  of  the  Peoria,  Atianta  and 
Decatur  Company  had  been  paid,  and  he  had 
been  requested  by  the  holdere  of  a  majority  of 
thosr  jonds  to  take  jrteps  to  protect  their  inter- 
ests; and  that  by  the  terms  of  the  mortgage  he 
was  entitied  to  take  possession  of  the  road  for 
the  benefit  of  the  bondholders.  He  asked  that 
the  court  would  order  the  receiver  to  turn  over 
to  him  the  property  cowed  by  the  mortgage 
of  the  Peoria,  Athmta  and  Decatur  Company. 

On  the  4th  of  October,  1876,  the  Paris  and 
Decatur  Company  and  the  Paris  and  Terre 
Haute  Company  were  made  defendants  tf  the 
biU,  and  they  severally  appeared  on  October 
10,  1876,  and  at  the  luurch  Term,  1877,  put  in 
answers. 

On  the  5th  of  December,  1876,  the  Union 
Trust  Company  filed  a  bill  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  Illinois,  against  the  four  corporations  and 
Hervey  and  Secor,  to  foreclose  the  three  mort- 
gages made  to  the  Union  Trust  Company.  But 
UM  suit  does  not  appear  to  have  been  further 

Srosecuted,  except  that  by  the  interlocutory 
ecree  of  June  11, 1884,  hereafter  mentioned, 
it  was  consolidated  with  the  other  causes. 

At  September  Term,  1877,  the  Union  Trust 
Company  was,  by  order,  made  a  party  defend- 
ant in  the  Hervey  suit,  "with  all  the  rights  and 
privileges  as  though  it  had  been  an  original  de- 
fendant," on  its  petition  setting  forth  a  default 
July  1, 1875,  in  the  payment  of  interest  on  the 
Puis  and  Decatur  bonds,  and  that  it  had  de- 
manded and  been  refused  payment  of  such  in- 
terest, and  that  the  prinapal  and  interest  of 
the  bonds  had  become  due,  and  that  a  majority 
oC  the  holden  of  the  bonds  had  required  it  to 
proceed  to  foreclose  the  mortgage;  and  that  the 
same  was  true  as  to  a  default  October  1,  1875, 
in  the  Myment  of  the  interest  on  the  Paris  and 
Terre  Haute  bonds,  and  as  to  a  default  July  1, 
1875,  in  the  payment  of  the  interest  on  the  Illi- 
nois Midlano  bonds. 

On  the  15th  of  Fobruair,  1878^  the  Union 
Trust  Company  filed  a  bill  In  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  Illinois,  agidnst  the  Paris  and  Decatur  Com- 
pany and  the  Illinois  Midland  Company,  to 
foreclose  the  Paris  and  Decatur  mortgage. 
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nllc^ng  a  default  JnniiaTy  1.  1876,  in  the  pay- 
ment of  interest  on  the  Paris  and  Decatur 
lK>nd8;  that  the  Illinois  Midland  Company,  in 
issuing  its  8,850  bonds,  intended  to  exchange 
them,  dollar  for  dollar,  for  the  bonds  of  the 
other  three  corporations;  and  that  more  or 
less  of  the  Paris  and  Decatur  bonds  were  ex- 
changed, and  some  were,  on  exchange,  marked 
canceled,  but  tbe  persons  who  exchanged  them 
claimed  that  the  purchases  by  the  Peoria,  At- 
lanta and  Decatur  Ck)mpany  of  the  other  two 
roads  were  void,  and  that  the  bonds  issued  by 
the  Midland  Company  were  void,  and  that  the 
exchange  and  cancellation  of  the  Paris  and  De- 
catur bonds  were  void,  and  that  those  bonds  re- 
[448]     mained  the  property  of  their  former  owners. 

On  the  same  day  the  Union  Trust  Company 
filed  a  bill  in  tbe  same  federal  court  against 
the  Paris  and  Terre  Haute  Company  and  the 
Illinois  Midland  Company,  to  foreclose  the 
Paris  and  Tcrre  Haute  mortgage,  alleging  a  de- 
fault October  1,  1875,  in  the  payment  of  inter- 
est on  tbe  Paris  and  Terre  Haute  bonds,  and 
containing,  in  regard  to  the  exchange  of  those 
bonds,  like  allegations  with  those  above  set 
forth  as  to  Paris  and  Decntur  bonds,  in  the  bill 
to  foreclose  the  Paris  and  Decatur  mortgasre. 

On  the  same  day  Secor  filed  a  bill  in  tbe  same 
federal  court,  against  the  Illinois  Midland  Com- 
pany, to  foreclose  the  Peoria,  Atlanta  and  De- 
catur mortgage,  alleging  a  default  May  1, 1875, 
in  the  payment  of  Interest  on  the  Peoria,  At- 
lanta and  Decatur  bonds. 

On  the  6ih  of  April,  1878,  by  an  order  of  the 
state  court,  the  Hervey  suit  was,  on  a  petition 
filed  by  the  Union  Ttust  Company,  removed 
into  the  Circuit  Court  of  the  Unitea  States  for 
the  Southern  District  of  Illinois. 

On  the  18th  of  August,  1879,  the  hist  two 
suits  brought  t>y  the  Union  Trnst  Company  and 
the  suit  brought  by  Secor  were  consolidated  by 
the  federal  court. 

On  the  81st  of  August,  1881,  Abe  Frddenberg, 
on  behalf  of  himself  and  other  holders  of  Pans 
and  Decatur  bonds,  filed  a  bill  to  foreclose  the 
Paris  and  Decatur  mortgage,  ^.  the  same  fed- 
eral court. 

The  last  two  suits  brought  by  the  Union 
Trust  Company,  the  suit  brought  oy  Secor,  the 
Hervey  suit,  the  Frddenberg  suit,  and  a  suit 
which  had  been  brought  in  the  same  federal 
court  by  the  Kansas  Rolling  Mill  Company,  in 
January  Tenn.  1879,  against  the  Illinois  Mid- 
land Railway  Company  and  others,  were  con- 
solidated by  an  oraer  made  June  28, 1^32. 

Many  of  the  contested  questions  in  these 
cases  arises  out  of  tlie  transactions  of  the  re- 
ceiver originally  appointed  and  his  successors, 
especially  in  issuing  receiver's  certificates;  and 
the  contest,  as  presented  to  this  court,  is  sub- 
stantially one  between  the  Paris  and  Decatur 
bondholders  on  one  side,  and  those  who  claim 
a  priority  of  lien  over  the  bonds  on  the  other. 

On  the  81st  of  August,  1876,  Richard  J.  Rees 
was,  by  an  order  made  at  chambers,  by  the 
judge  of  the  state  coturt,  in  the  Hervey  suit,  ap- 
[4401  pohited  receiver  in  the  place  of  Dole,  resigned, 
and  the  order  was  confirmed  by  the  court  at 
the  September  Term,  1876.  On  the  10th  of 
December,  1878,  Louis  Genis  was,  by  an  order 
made  by  the  federal  court  in  the  Hervey  suit, 
appointed  receiver  in  the  place  of  Rees,  re- 
signed.   On  the  4th  of  April.  1882,  by  an  order 
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made  In  the  Freidenberg  suit,  David  H.  Conk- 
lin  was  appointed  receiver  in  the  place  of  Reea, 
resigned,  and  on  the  18th  of  Apm.  1882,  a  like 
order  was  made  in  the  Heney  Case.  Genis 
having  filed  his  final  report,  the  court  made  an 
order,  on  May  18,  18^,  appointing  a  special 
commissioner  to  examine  and  report  thereon, 
and  on  the  correctness  of  Genis*  accounts.  By 
an  order  made  June  18, 1882,  power  was  given 
to  the  commissioner  to  examine  witnesses  as  to 
the  contents  of  the  report  and  the  acts  of  Genis 
as  receiver.  By  an  order  made  June  22,  1882, 
the  commissioner  was  directed  to  investigate 
and  report  in  detail  the  number  and  amount  of 
certificates  of  indebtedness  issued  by  the  several 
receivers,  and  for  what  purpose  they  were  is- 
sued and  to  whom,  and  the  number  and 
amount  of  such  as  were  special  liens  on  any  of 
the  property,  and  the  character  of  the  charge 
of  all  which  were  not  specific  liens.  By  an 
order  made  June  23,  1882,  it  was  ordered  thai 
the  issues  in  the  consolidated  causes  be  made 
up  Ir^  a  day  named,  and  that  by  that  day  tbe 
commissioner  report  the  amount  of  receiver's 
certificates  outstanding,  for  what  they  were 
given  and  by  whom  held,  and  the  amount  of  the 
receiver's  indebtedness  and  to  whom  dne. 

On  the  18th  of  April,  1888,  the  commissioner 
made  a  report  as  to  the  matters  referred  to  him, 
to  which  exceptions  were  filed  by  Freidenberg. 
by  the  Union  Trust  Company  and  Secor,  and 
by  Judgment  creditors  of  the  Paris  and  Decatur 
Company,  and  by  Adams  and  Orvis.  On  the 
7th  of  June.  18e4,  the  commissioner  filed  a 
supplemental  report.  He  also  reported  tbe 
testimony  taken  before  him.  The  casee  weit 
brought  to  a  hearing  in  the  circuit  court  before 
Mr,  jusHee  Harlan  (all  orders  made  in  them 
prior  to  that  time,  in  the  federal  court,  having 
been  made  by  the  district  Judge),  and  he  passed 
on  the  various  questions  raised,  in  an  opinion  [4SI 
filed  February  29. 1884.  An  interlocutory  de- 
cree was  entered  June  11,  1884,  confirming  tbe 
report  of  the  commissioner  in  aD  things,  and 
making  specific  adjudications  as  to  the  validity 
and  status  of  eighteen  different  series  of  re- 
ceiver's certificates  and  of  other  debts  incurred 
by  tbe  receiver,  and  referring  it  to  the  same 
commissioner  to  take  certain  accounts,  and  to 
report  the  amounts  due  on  the  various  outstand- 
ing bonds,  and  tne  numbers  and  amounts  of  the 
bonds  of  tbe  sectional  mortgages  which  had 
been  surrendered  and  exchanged  for  Ulinoia 
Midland  bonds,  and  what  Paris  and  Decatur 
bonds  remained  outstanding,  which  had  not 
been  exchanged  for  Illinois  Midland  bonds,  and 
the  amount  due  from  one  to  the  other  of  the 
three  sectional  roads,  making  proper  allowance 
for  the  use  by  them  respectively  of  rolling  stock 
or  terminal  facilities  belonging  to  the  others, 
and  for  moneys  paid  by  one  for  expenses  or 
debts  properly  payable  by  another;  and  to  re- 
port a  proper  distribution  of  the  liens  or  obliga- 
tions on  or  of  the  different  roads,  to  pay  any  of 
the  receiver's  certificates  or  indebtedness;  and  at 
to  which  road  should  pay  for  terminal  f acHitiea, 
and  what  indebtedness  the  receivers  had  in- 
curred therefor,  and  for  rent  of  roUing  stock, 
motive  power,  and  other  matters:  and  to  take 
and  report  aU  other  teatimony  offered  by  any 
party,  pertinent  to  the  issues.  The  commis- 
sioner was  also  directed  to  take  an  account  of 
all  the  indebtedness  of  the  receivership,  and  of 
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•n  dahns  of  employes  which  accrued  within 
six  months  before  tlie  first  appointment  of  a  re- 
ceiver, and  of  all  claims  for  rights  of  way  or 
lands  used  for  railroad  purposes,  not  paid  for, 
and  of  all  bonded  indebtedness  of  the  four  cor- 
porationSy  properly  classified;  and  to  report 
•8  to  all  contested  claims,  with  the  testimony 
thereon. 

The  commissioner  made  his  report  on  the 
15th  of  January,  1885,  accompanied  by  the  ad- 
ditional testimony  he  had  taken.  Frejdeuberg 
and  other  holders  of  Paris  and  Decatur  bonds 
filed  exoeptions  to  it,  as  did  Waring  Brothers 
and  certain  ludgment  creditors  of  the  Paris 
and  Decatur  Company  and  of  the  Illinois  Mid- 
land Company. 

The  case  was  heard  In  the  circuit  court  by 
Mr,  Justice  Harlan,  and  on  the  third  of  June, 
1885,  a  final  decree  was  entered  disposing  of  the 
ooe^ions  litigated,  and  providing  for  a  sale  of 
tne  mortgaged  property  and  the  distribution  of 
theproondt.  Ireidenberg  appealed  to  this  court 
from  specified  parts  of  uie  decree  of  June  11, 
1884,  and  from  specified  parts  of  the  decree  of 
June  8, 1885,  as  repvesentinghoIderBof  Paris  and 
Decatur  bonds;  but  this  appeal  was  not  perfected 
and  in  place  of  it,  Simon  JBorg,  Leo  Sperer,  and 
Samuel  Uchtenstadter  were  admittea  as  par- 
lies to  the  consolidated  causes,  as  holders  of 
Paris  and  Decatur  bonds,  and  by  leave  took 
and  perfected  an  appeal  from  specified  parts  of 
both  decrees.  Waring  Brothers  and  the  Union 
Trust  Company  have  taken  separate  appeals 
from  the  last  decree;  and  Stoughton  J.  Fletdier 
and  Francis  M.  Churchman,  .partners,  as  8. 
A.  Fletcher  and  Companv,  have  appealed,  as 
holders  of  receiver's  certiflcates,  from  that  de- 


It  win  be  proper  to  first  consider  the  question 
of  the  receiver's  certificates. 

The  final  decree  declares  that  the  lien  of  the 
Paris  and  Decatur  bonds  Is  subject  to  certain 
receiver's  certificates  of  the  8th,  12th,  14th,  16th, 
17th  and  18th  series,  which  are  to  have  priority 
In  pavmoit  to  the  Paris  and  Decatur  bonds, 
oat  of  the  proceeds  of  sale  of  the  Paris  and  De- 
catur road,  and  which  amount,  with  Interest  to 
January  15, 1885,  to  |2OO,408.87. 

There  are  six  certiflcates  of  $5,000  each,  of 
the  8th  series,  bearing  10  per  cent  interest. 
They  were  issued  under  an  order  made  October 
9.  1876.  which  states  that  the  court  finds  that 
the  entire  line  from  Ptoria  to  Terre  Haute  is  In 
great  need  of  Immediate  repair,  and  in  an  un- 
safe condition  to  be  operated,  and  that  the  line 
between  Paris  and  Decatur  is  in  a  worse  condi- 
tion than  anv  of  said  line,  and  requires  an  im- 
OMdiate  outlay,  for  iron,  ties,  and  other  ma- 
terials, ballasting  and  labor,  to  put  it  In  a  safe 
condition,  of  $84,076,  and  authorizes  the  re- 
ceiver to  borrow  $84,860,  to  be  expended  in  re- 
pairing the  Paris  and  Decatur  road,  and  to  is- 
•ne  receiver's  certificates  therefor  in  sums  of 
$5,000  each,  bearing  10  per  cent  interest,  and 
declares  that  the  certificates  "shaU  be  a  first 
fien  oo  the  riiriit  of  way.  Iron,  ties,  bridges  and 
and  eotire  railway  property  on  said  portion  of 
the  line  between  Paris  and  becatur."  The  com- 
nrisstoner  finds  that  the  moneys  were  expended 
Id  aooordance  with  the  order. 

Tbere  Is  one  certificate  of  the  13th  series,  for 
il9,475.20,  with  10  percent  Interest,  Issued  un- 
der two  orden,  to  bcnrow  mon^  to  pay  off  tax 
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Hens,  the  orders  declaring  that  It  should  be  a 
lien  on  the  PaH^  and  Decatur  line  superior  to 
the  mortgage  and  to  all  prior  certificates.  It 
was  taken  at  par.  Wlieu  it  was  issued  the  legal 
rate  of  interest  was  8  per  cent,  10  per  cent  bav- 
infi"  been  the  legal  rate  at  the  time  of  the  first 
oraer,  and  having  been  the  rate  spccifierl  in  that 
order,  and  the  authority  conferred  by  tlie  first 
order  being  made  part  of  the  second.  The  com- 
missioner states  that  the  onlv  dispute  was  as  to 
the  rate  of  interest;  that  the  money  was  ad- 
vanced under  the  first  order,  made  July  2'), 
1878,  before  the  issue  of  the  certificate,  and  at  • 
time  when  the  legal  rate  of  interest  was  10  per 
cent;  that  that  onier  authorized  the  sale  of  ihe 
certificate  at  ninety  cents  on  the  dollar;  that  the 
mortgagees  and  bondholders  waived  any  plea 
of  usury,  and  the  corporation  itself  could  not 
plead  usury;  and  that  that  defense  was  madj 
only  bv  the  trustee  for  the  holders  of  surren- 
dered bonds  and  by  judgment  creditors.  Tlie 
commissioner  reported  it  as  his  opinion  that  the 
certificate  should  have  effect,  as  to  its  amount 
and  lien  and  rate  of  interest,  as  authorized,  and 
according  to  its  purport.  The  circuit  court  con- 
firmed this  view. 

There  Is  one  certificate  of  the  14th  scries,  for 
$4,876  and  8  per  cent  interest.  Issued  undei 
the  before  named  order  of  October  9,  1876,  and 
a  subsequent  order  made  January  29,  1881.  for 
money  to  repair  the  Paris  and  Decatur  rood,  be- 
ing for  the  balance  of  money  authorized  by  the 
first  order,  the  second  order  declaring  the  like 
lien  as  the  first  order. 

There  are  one  certificate  of  the  16th  series, 
for  $9,505  and  8  per  cent  interest,  and  three 
certificates  of  the  17th  series,  two  of  them  for 
$10,000  each,  and  one  for  $5,495,  all  with  8 

Jer  cent  interest,  issued  under  an  order  made 
une  29,  1881,  which  set  forth  that  it  was  ne- 
cessary to  the  protection  of  the  railroad  prop- 
erty that  an  outlay  should  be  made  forthwith 
for  betterments;  and  authorized  the  receiver  to 
expend  in  betterments  on  the  line  between  Paris 
and  Decatur  $35,000,  and  to  issue  certificates  \^^9\ 
to  procure  money  for  that  purpose,  and  sell 
them  at  not  less  than  ninety  cents  on  the  dollar, 
the  same  to  be  a  special  charge  on  the  line  and 
railroad  property  oetween  Paris  and  Decatur, 
superior  to  sJl  liens  and  debts,  except  receiver's 
debts  before  declared  by  order  of  court  to  be 
special  charges  or  liens  on  that  portion  of  the 
railroad.  Tne  commissioner  states  that  these 
certificates  were  sold,  some  at  4  and  some  at  6 
per  cent  discount;  and  that  the  holders  of  the 
certificates,  when  they  bought  them,  had  no 
connection  with  the  case  or  with  the  parties. 

There  are  four  certificates  of  the  loth  series, 
three  of  them  for  $10,000  each,  and  one  for 
$8,288.98,  all  at  8  per  cent  interest,  issued  un- 
der another  order  made  June  29, 1881,  which 
set  forth  that  the  receiver  had  expended  on  the 
Illinois  3Iidland  road,  for  side  tracks  and  other 
betterments,  $80,037.98,  of  which  $42,66198 
had  been  expended  on  the  line  between  Paris 
and  Decatur;  that  of  the  $80,037.98  $63,087.98 
liad  been  paid  paid  out  of  the  earnings  of  the 
line,  of  which  $38,288.98  was  expended  on  the  ; 
line  between  Paris  and  Decatur;  that  the  earn-  I 
lugs  of  the  whole  line  had  not  been  sufficient  to  j 
meet  the  usual  expenses  of  operation  and  the  | 
oniinary  repairs  of  the  pennanent  way;  and  j 
that  the  receiver  had  Inctured  unpaid  debts  tc  I 
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a  larger  amount  than  $68,097.88,  in  the  usual 
operation  of  ilie  line  and  in  ordinary  repairs  of 
the  permanent  way.  The  order  approved  and 
coDDrmed  the  appropriation  of  the  $68,087.98 
out  of  the  earaingsin  payment  for  betterments; 
declared  that  that  sum  was  a  special  charge  and 
lien  on  the  several  portions  of  the  line  in  pro- 
pK>rtion  to  the  amounts  expended  on  the  respec- 
tive portions;  and  authorized  the  receiver  to  is- 
sue certiflcates  to  the  amount  of  $88,288.98,  at 
8  per  cent  interest,  as  representing  so  much  of 
the  $68,087.98  as  was  expended  for  betterments 
on  tiieline  between  Paris  and  Decatur,  the 
same  to  be  a  special  charge  and  lien  on  the  line 
and  railroad  property  between  Paris  and  Deca- 
tur, superior  to  aU  liens  and  debts  except  re- 
ceiver's debts  before  declared  by  order  of  court 
to  be  special  charges  and  liens  on  that  portion 
of  the  railway;  and  the  certificates  to  be  sold 
at  not  less  than  ninety  cents  on  the  dollar.  The 
certiflcates  were  sold  at  a  discount  within  that 
permitted. 

Simon  Borg  and  others  appeal  because  of  the 
priority  awarded  to  the  above  named  sixteen 
receives  certiflcates. 

When  the  order  of  October  9, 1876,  was  made, 
imder  which  the  six  c^tiflcates  of  the  8th  series 
were  issued,  neither  the  trustee  nor  any  of  the 
bondholders  of  the  Paris  and  Decatur  Com- 
pany were  parties  to  the  suit  But  before  any 
other  order  was  made  under  which  any  of  the 
sixteen  certiflcates  referred  to  were  issued,  the 
Union  Trust  Company  had  become  a  partv  to 
the  Herveysuit  as  trustee  in  the  Paris  and  De- 
catur mortgage,  and  the  default  in  the  pay- 
ment of  the  interest  on  the  Paris  and  Decatur 
bonds  had  occurred  by  January  1,  1876. 

The  certiflcates  of  the  8th  and  14th  series 
were  issued  for  necessary  repairs;  that  of  the 
12th  to  pay  tax  liens;  those  of  the  16th  and  17th 
for  betterments;  and  those  of  the  18th  to  re- 
place earnings  diverted  from  paying  for  opera- 
ting expenses  and  ordinary  repairs,  to  pay  for 
betterments,  while  debts  to  a  laiger  amount  had 
been  incurred  for  the  operating  expenses  and 
ordinary  repairs. 

In  regard  to  the  certiflcates  issued  for  neces- 
sary repairs  there  can  be  no  doubt,  dthef  on 
autnority  or  on  principle.  In  WaUiee  y,  Loomis, 
97  U.  S.  146  [Bk.  24,  L.  ed.  895],  on  the  filing 
of  a  bill  by  the  trustees  of  the  first  mortgage  on 
a  railroad,  to  foreclose  it,  the  court  appomted 
receivers,  "with  power  to  put  the  it^  and 
property  in  repair,  and  to  complete  any  uncom- 
pleted portions  thereof,  and  to  procure  rolling 
stock,  and  to  manage  and  operate  the  road  to 
the  best  advantage,  so  as  to  prevent  the  prop- 
erty from  further  deteriorating,  and  to  save  and 
preserve  it  for  the  benefit  and  interest  of  the 
first  mortgage  bondholders  and  all  others  hav- 
ing an  interest  therein;"  and  with  power,  also, 
for  those  purposes,  to  raise  money,  by  loan,  to 
an  amount  limited  in  the  order,  by  issuing  cer- 
tificates **  which  should  be  a  first  lien  on  Uie 
property."  The  final  decree  declared  that  the 
moneys  raised  by  loan,  or  advanced  by  the  re- 
ceivers and  expended  on  the  road  pursuant  to 
the  order,  were  a  lien  paramount  to  the  first 
mortgage,  and  should  be  paid  out  of  the  pro- 
ceeds of  sale  before  the  first  mortgage  bonds 
were  paid.  A  holder  of  second  mortgage  bonds 
ibjccted  to  such  priority.  On  that  sutnect,  this 
K>u/t  said,  by  Mr,  JustteeBndlej:  "Thepow- 
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er  of  a  court  of  equity  to  appoint  managing  re- 
ceivers of  such  property  as  a  railroaa,  whai  [45 
taken  under  its  cnarge  as  a  trust  fund  for  the 
payment  of  incumbrances,  and  to  authorize  such 
receivers  to  raise  money  necessary  for  the  pres- 
ervation and  management  of  the  property, 
and  make  the  same  chargeable  as  a  lien  thereon 
for  its  repayment,  cannot  at  this  /lay,  be  seri- 
ously disputed.  It  is  a  part  of  tKat  jurisdic- 
tion^ always  exercised  by  the  court,  by  which 
it  is  its  duty  to  protect  and  preserve  the  trurt 
funds  in  its  hands.  It  is,  unaoubtedly.  a  power 
to  be  exercised  with  great  caution,  and  if  poe^ 
ble  with  the  consent  or  acquiescence  of  the  pai^ 
ties  interested  in  the  fund.^'  It  is  true  that  the 
second  mortgage  trustees  in  that  case  were  par- 
ties to  the  smt  when  the  order  was  made,  and 
had  due  notice  of  the  application,  and  made  no 
objection.  As  to  that  the  court  said  that  the 
bondholders  were  represented  bv  their  trustees 
and  must  be  regarded  as  bouna  by  their  acts, 
at  least  so  far  as  concerned  "the  power  of  the 
court  to  act,  in  making  the  order,  and  so  far  as 
the  interest  of  third  persons  acting  upon  the 
faith  of  it  might  be  affected. "  It  also  said  that 
when  the  appellant  became  a  party,  he  sug- 
gested no  ODJection  to  the  terms  of  the  order 
appointing  the  receivers,  and  that  there  was  no 
Just  exception  to  the  order  or  the  decree. 

Property  subject  to  liens  and  claims  and 
debts  of  various  characters  and  ranks,  which  is 
brought  within  the  cognizance  of  a  court  of 
equity  for  administration  and  conversion  into 
money,  and  distribution,  is  a  trust  fimd.  It  is 
to  be  preserved  for  those  entitled  to  it.  This 
must  be  done  by  the  hands  of  the  court,  through 
ofiQcers.  The  character  of  the  property  gives 
character  to  the  particular  species  of  preserva- 
tion which  it  requires.  Unimprovc  ^  land  may 
lie  idle,  with  only  payment  of  taxes.  Im- 
proved property  should  be  rented.  MovmUe 
property  that  is  not  perishable  may  be  locked 
up  and  kept;  but  if  perishable,  it  must  be  sold, 
by  way  of  preservation.  A  railroad,  and  its 
appurtenances  is  a  peculiar  species  of  property. 
Not  onlv  will  its  structures  deteriorate  and  de- 
cay and  perish  if  not  cared  for  and  kept  up, 
but  its  buisiness  and  good  will  will  pass  away  if 
it  is  not  run  and  kept  in  good  oraer.  More- 
over, a  railroad  is  a  matter  of  public  concern. 
The  franchises  and  rights  of  Uie  corporatioo 
which  constructed  it  were  given  not  merely  for  r^ 
private  gain  to  the  corpomiors,  but  to  furnish  ^ 
a  public  highway:  and  all  persons  who  deal 
with  the  corporadon  as  creditors  or  holders  of 
its  obligations,  must  necessarily  be  held  to  do 
so  in  the  view,  that,  if  it  falls  into  insolvency 
and  its  affairs  come  into  a  court  of  equity  for 
adjustment,  involving  the  transfer  ol  its  fran- 
chises and  property  by  a  sale,  into  other  hands, 
to  have  the  purposes  of  its  creation  still  carried 
out,  the  court,  while  in  charge  of  the  property, 
has  the  power,  and,  under  some  circumstances 
it  may  be  its  duty,  to  make  such  repairs  as  ars 
necessary  to  keep  the  road  and  its  stmctuies  in 
a  Btde  and  proper  condition  to  serve  the  public 
Its  power  to  do  this  does  not  depend  on  con- 
sent, nor  on  prior  notice.  Consent  is  desirable 
but  is  seldom  practicable,  where  the  debts  ex* 
ceed  the  value  of  the  proper^.  Though  prior 
notice  to  persons  interested,  by  notifying  them 
as  parties,  first  requiring  them  to  be  made 
parties  if  they  are  not,  is  generally  the  better 
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wftj ,  yet  matxj  drcumstanoes  may  be  Judicially 
eqiiiyalent  to  prior  notice.  A  fofi  opportunity, 
ts  in  this  case,  to  be  heaid,  on  eyidence  as  to 
the  propriety  of  the  expenditures  and  of  mak- 
ing them  a  first  lien,  b  Judicially  equivalent 
The  recdyer,  and  thoee  lending  money  to  him 
on  oerdflcates  issued  on  orders  made  without 
prior  notice  to  parties  interested,  take  the  risk 
of  the  final  action  of  the  court  in  regard  to  the 
loans.  The  court  always  retains  control  of  the 
matter,  its  records  are  accessible  to  lenders  and 
subsequent  holders,  and  the  A«rtificates  are  not 
necot&ble  instruments. 

The  principle  laid  down  in  Wallace  y.  Loomis 
was  applied  in  MiUtnJberger  y.  Logampori  R 
Vo.  1(W  U.  8.  286  rBk.  27,  L.  ed.  117].  In  that 
case  a  bill  was  filed  by  a  second  mortgagee, 
against  the  mortgaTOr,  and  a  first  mortgagee, 
and  ludgment  CTeditors  of  the  mortga^r,  to 
foreclose  a  mortgage  on  a  railroad.  On  ttie  day 
the  bill  was  filed,  and  without  notice  to  the  first 
mortgagee,  a  recdyer  was  appointed  and  power 
giyen  £im  to  operate  and  manage  the  road, 
"lecelye  its  reyenues,  pay  its  operating  ex- 
penses, make  repairs,  and  manage  its  entire 
Dosineas;  and  to  pay  the  arrears  due  for  operat- 
ing expenses  for  a  period  in  the  past  not  ex- 
ceeding ninety  days,  and  to  pay  into  the  court 
an  reyenue  oyer  operating  expenses."  %After 
that,  and  without  notice  to  the  first  mortgagee, 
who  had  not  appeared,  although  notified  of  the 
order  appointing  the  receiyer,  and  of  the  pend- 
ency of  the  suit,  the  court  authorized  the  re- 
oejyer  to  purchase  engines  and  cars,  and  to  ad- 
just Uens  on  cars  owned  by  the  mortgagor,  and 
to  pay  indebtedness  not  exceeding  $10,000,  to 
ocber  connecting  lines  of  road,  in  setUement  of 
ticket  and  freight  accounts  and  balances,  and 
for  materials  and  repairs,  which  had  accrued 
in  part  n>ore  than  ninety  days  before  the  order 
appointing  the  recdyer  was  made,  and  to  con- 
stract  fiye  mOes  of  new  road,  and  a  bridge. 
The  petition  for  the  order  stated  the  necessity 
for  tne  n^ng  stock  and  for  the  adjustment  of 
the  liens;  that  the  payment  to  the  connecting 
tines  was  indispensable  to  the  business  of  the 
road,  and  it  would  suffer  great  detriment  unless 
that  waa  provided  for;  and  that  the  new  road 
and  the  bridge  would  come  under  the  mort- 
gages, and  their  construction  would  be  to  the 
adymntage  of  the  bondholders.  After  the  first 
■ttortgagea  had  appeared  and  answered,  an 
Older  was  made,  but  not  on  prior  notice  to  it, 
antborizinff  tberecdytoto  issue  certificates  to 
pay  for  roUmg  stock  he  had  bought  under  oiders 
of  the  court,  and  to  pay  debts  incurred  for 
hoiktinff  the  fiye  miles  of  road  and  the  bridge. 
imder  those  orders,  and  to  pay  debts  incurred 
for  taxes,  and  rights  of  way,  and  back  pay  and 
supplies  m  operating  the  road,  the  certincates 
to  M  payable  out  of  income,  and,  if  not  so 
paid,  to  Be  proyided  forby  the  court  in  its  final 
order.  Claims  thus  arismg  were  afterwards 
aDowed,  to  be  paid  out  of  tneproceeds of  sale. 
before  the  mortgage  bonds.  This  court  uphda 
sQcb  priority,  as  to  the  debts  for  the  purchase 
of  fQlUng  stock  and  for  the  adjustment  of 
Ueos  and  for  the  construction  of  the  fiye  mfles 
of  road  and  the  bridge  and  for  the  amount  due 
cotmecting  lines,  some  of  which  was  incurred 
otoce  than  ninety  days  before  the  recdyer  was 
appointed.  On  the  latter  branch  of  the  subject 
ic«id:    "  It  cannot  be  affirmed  that  no  items 
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which  accrued  before  th^  appointment  of  a  re- 
cdyer can  be  allowed  in  any  case.  Many  dr- 
cumstances  may  exist  whicn  may  make  it  ne- 
cessary and  indispensable  to  the  business  of  the 
road  and  the  presenration  of  the  property,  for 
the  recdyer  to  pay  pre-existing  deSts  of  certain 
classes,  out  of  the  earnings  of  the  recdyership,  [458] 
or  eyen  the  torpua  of  the  property,  under  the 
order  of  the  court,  with  a  priority  of  lien.  Yet 
the  discretion  to  do  oo  should  be  exerdsed  with 
yery  great  care.  The  payment  of  such  debts 
stands,  prima  faeU,  on  a  different  basis  from 
the  payment  of  claims  arising  under  the  re- 
cdyership, while  it  may  be  brought  within  the 
principle  of  the  latter  by  specihl  circumstances. 
It  is  easy  to  see  that  the  payment  of  unpaid 
debts  for  operating  expenses,  accrued  within 
ninety  days,  due  by  a  railroad  company  sud- 
denly depri^red  of  the  control  of  its  property, 
due  to  operatiyes  in  its  employ,  whose  cessation 
from  work  simultaneously  is  to  be  deprecated, 
the  interests  both  of  the  property  and  of  the 

Sublic,  and  the  payment  of  limited  amounts 
ue  to  other  and  connecting  lines  of  road  for 
materials  and  repairs,  and  for  unpaid  ticket  and 
f  rdffht  balances,  the  outcome  of  indispensable 
busmess  relations,  where  a  stoppage  of  the  con- 
tinuance of  such  business  relations  would  be 
a  probable  result,  in  case  of  nonpayment,  the 
general  consequence  inyolying  largely,  also. 
Uie  interests  and  accommodation  of  travel  and 
traffic,  may  wdl  place  such  payments  in  the 
category  of  payments  to  preserve  the  mortgaged 
property  in  a  large  sense,  by  maintaining  the 
good  wul  and  integrity  of  the  enterprise,  and 
entitle  them  to  be  maae  a  first  lien.  This  view 
of  the  public  interest  in  such  a  highway  for 
public  use  as  a  railroad  is.  as  bearing  on  the 
maintenance  and  use  of  Its  franchises  and  prop- 
er^.in  the  hands  of  a  recdver,  with  a  view  to 
public  convenience,  was  the  subject  of  appro- 
val by  this  court,  sp^ddng  by  Mr,  Jv^ies 
Woods,  in  Barton  y.  Barbour,  104  U.  8.  126 
(Bk.  26,  L.  ed.  672].- 

In  allowing  the  certificates  of  the  8th  and 
14th  series,  for  necessary  repairs,  with  priority, 
the  master  acted,  and  we  think  properly,  on 
the  authority  of  the  cases  of  Wallaee  y.  LoomU 
and  MUtefmrger  y.  Logantport  Railway  Oo. 

In  this  connection  it  is  objected  that  in  those 
cases  the  suits  were  foredosure  suits  brought 
by  trustees  under  mortgages,  and  that  a  dlfier- 
ent  rule  should  obtain  in  a  case  where  the  trus- 
tees or  the  bondholderB  do  not  oome  into  court 
initially,  asking  the  aid  of  eouity  in  the  ap- 

g>intment  of  a  recdver.  It  is  add  that  the 
ervey  suit  was  not  such  a  suit  But  the  co- 
plaintuls  with  Hervey  were  Judgment  creditors  [4591 
of  the  Paris  and  Decatur  Company,  with  exe- 
cutions returned  unsatisfied  The  bill  set  out 
the  precarious  condition  of  all  the  property 
hdd  and  used  by  the  Dlinois  Midland  Company, 
and  the  necessity  for  a  recdver  in  the  interest 
of  all  the  creditors  of  all  four  of  the  corpora- 
tions, to  prevent  the  levy  of  executions  on  such 
proper^;  and  it  prayea  for  a  tudidal  ascer- 
tainment and  marshaiinr  of  all  tne  debts  of  all 
the  corporationa,  and  thdr  payment  and  adjust- 
ment as  the  respective  rights  and  interests  of 
the  creditors  mi^bt  appear,  and  for  general  ns- 
lief.  The  plaintiffs  set  forth  that  they  repre- 
sented a  majorit  V  of  the  stock  in  all  the  corpo- 
rations.    This  bill  was  quite  suffident  to  enable 
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a  coun  of  equity  to  administer  the  property 
and  mnrsliul  ilic  delH.s.  includiug  Uiose  due  the 
Diortgiige  bondlioldcfH,  making  proper  parties 
before  adjudging  the  merits. 

In  regard  to  the  fact  that  neither  the  Paris 
and  Decatur  bondliolders  nor  their  trustee 
were  parties  to  the  suit  when  the  order  of  Oc- 
tober 9,  1876,  was  made,  the  commissioner 
took  the  view,  which  the  circuit  court  con- 
firmed, that  while  they  ought  to  be  heard  be- 
fore the  order  was  made  conclusive  against 
them,  yet,  as  the  objections  to  the  merits  of  the 
order  would  not  have  been  availing  if  made 
before  it  was  entered,  and  the  money  had  been 
actually  and  faithfully  applied,  under  the  or- 
der of  the  court,  to  the  improvement  of  the 
mortgaged  property,  no  equitable  reason  ap- 
peared why  the  bondholders  should  keep  the 
benefits  and  escape  the  biutlen. 

The  certificate  of  the  fourteenth  series  was 
Issued  not  only  under  the  order  of  October  9th, 
1876,  but  under  that  of  January  29,  1881.  The 
Union  Trust  Company  was  admitted,  on  its 
.  own  petition,  to  be  a  partv  defendant  in  the 
Hervey  suit  in  September,  1877.  That  petition 
stated  that  the  interest  on  the  Paris  and  Deoitur 
bonds  had  been  in  default  since  July  1, 1875. 
The  order  of  Januanr  29,  1881,  was  made  by 
the  federal  court  The  Union  Trust  Company 
had  removed  the  Hervey  suit  into  the  federal 
court  in  April,  1878,  and  had  filed  in  that  court 
a  foreclosure  bill  on  the  Paris  and  Decatur 
mortgage  as  early  as  December,  1876,  and  an- 
other such  bill  in  February,  187R.  The  interest 
on  the  Paris  and  Decatur  bonds  had  be(ra  in 
1460]  default,  as  the  latter  bOl  aU^^.  since  January 
1  1876,  and  the  receiver  was  in  open  posses- 
sion of  the  entire  line  of  road  and  running  it, 
and  exercising  the  powers  which  the  orders  of 
the  courts  had  conferred  upon  him.  Under 
these  circumstances,  the  Paris  and  Decatur 
trustee  and  its  bondholders  in  court,  through 
it,  can  be  heard  to  make  no  other  objections  to 
the  orders  except  such  as  arise  as  to  the  merits 
of  the  expenditures  made  under  them.  The 
view  of  tM  commissioner  and  the  circuit  court 
was  that  the  bondholders  should  have  such 
rights  and  equities  as  they  could  have  properly 
claimed  as  parties  ah  initio,  and  that  this  view 
should  apply  against  them  as  well  as  for  them. 
In  this  we  concur. 

The  principles  properly  applicable  to  this 
branch  of  the  case  were  well  expressed  by  Mr. 
Juitics  Harlan  in  his  opinion  ot  February  29, 
1884,  as  follows:  "  Those  wlio  take  receiver's 
certificates  must  be  deemed  to  have  taken  them 
subject  to  the  rights  of  parties  who  have  prior 
liens  upon  the  property,  and  who  liave  not,  but 
should  have,  Ijcjii  limuglit  before  the  court. 
While  the  ajurt,  under  some  circu instances, 
and  for  some  purposes,  nn<l  in  advance  of  the 
prior  lienholders  beine  made  parties,  nmy  have 
jurisdiction  to  charge  the  property  witli  the 
amount  of  receiver's  certificates  iasue<l  by  its 
authority,  it  cannot,  witiiout  giving  such  par- 
ties their  da^  in  court,  deprive  them  of  their 
priority  of  hen.  AVhen  such  prior  lienholders 
are  brought  before  the  court,  thev  become  en- 
titled, upon  the  plainest  principles  of  justice 
and  equity,  to  contest  the  necessity,  validity, 
effect,  and  amount  of  all  such  certificates,  as 
fully  as  if  such  questions  were  then,  for  the 
first  time,  presented  for  determination.    If  it 
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appears  that  they  ought  not  to  have  been  made 
a  charge  upon  the  property,  superior  to  the 
lien  created  by  the  mortgages,  then  the  con- 
tract rights  or  the  prior  u^diolders  must  be 
protected.  On  the  other  hand,  if  it  appears 
that  the  court  did  what  ought  to  have  been 
done,  even  had  the  trustee  ai^  the  bondholders 
been  before  it  when  the  certificates  were  author- 
ized to  be  issued,  the  proper^  should  not  be 
relieved  from  the  charge  made  upon  it,  in  good 
faith,  for  its  protection  and  preservation.  Of 
these  rules  or  principles  the  parties  who  in- 
augurated this  litigaQon  cannot  Justly  com- 
plain. They  were  not  ignorant  of  me  fact  thai 
there  were  existing  morteaces  upon  this  prop 
erty,  and  that  fact  shoufil  nave  been  brought 
to  the  attention  of  the  court  at  the  verr  outset 
Nor  have  the  bondholders  any  ground  of  com- 
plaint if  the  court  charges  upon  the  property 
such  expenditures  as  now  appear  to  have  been 
rightfully  made  in  the  interest  of  all  concerned 
in  its  management,  while  in  the  hands  of  a  re- 
ceiver. As  to  receiver's  certificates  issued,  with 
the  sanction  of  the  court,  after  the  trustees  be- 
came parties,  Uie  purchasers  and  holders  should 
be  accorded  such  rights  as,  by  the  settled  prin- 
ciples of  equity,  are  acoorded  to  those  who  deal 
with  judioal  tribunals  having  Jurisdictioo  in 
thepremises." 

The  propriety  of  the  allowance  of  the  certifi- 
cate of  the  twelfth  series  for  tax  liens  needs 
no  ai^^ument,  and  w*  think  the  interest,  as  al- 
lowed, was  proper. 

As  to  the  $85,000  of  certificates  of  the  six- 
teenth and  seventeenth  series,  issued  to  pay  for 
betterments,  the  present  holders,  who  bought 
them  directly  from  the  receiver,  had  no  con- 
nection with  the  case  or  with  the  parties.  A 
question  was  made  before  the  commissioner 
that  the  receiver  did  not  f aithfuUy  apply  the 
money  as  directed  by  the  court  He  hcM,  and 
the  circuit  court  sustained  him,  that  these  pur- 
chasers were  not  bound  to  see  to  the  applica- 
tion of  the  proceeds,  citing  the  decision  to  that 
effect  by  Mr.  Ju»t%eeWo(MB,  in  Stanton  v.  Aia- 
hama^etc,  RR  Ch.2  Woods,  606.  In  this  view 
we  concur. 

It  was  also  contended  before  the  commis- 
sioner that  cdl  that  the  holdersof  these  certificates 
were  equitably  entiUed  to  was  the  money  they 
paid,  and  without  interest,  and  not  the  face  of 
the  certificates  and  interest  The  view  taken 
by  the  conmiii»ioner,  uid  confirmed  by  the 
circuit  court,  was  that  as  the  certificates  were 
issued  for  debts  contracted  by  the  court,  when 
it  had  jurisdiction  of  the  {MUties  and  of  the 
subject  matter,  to  persons  who  in  good  faiili 
invested  their  money,  for  the  benefit  of  tl  e 
property  in  the  possession  of  the  court,  the  ctr- 
tificatf^  should  bepaid  according  to  their  tcn«»r. 
as  authorized.  We  concur  in  these  views.  It 
may  be  added  that  as  the  order  of  June  29. 
1881,  authorized  the  certificates  to  be  sold  »t 
not  more  than  10  per  cent  discount,  it  must  l>c 
presumed  that  the  parties  taking  the  certificnte^ 
relied  on  the  promise  to  pay  their  face,  and 
would  not  otherwise  have  trusted  the  receiver 
or  the  fund.  The  court  which  made  that  ordo^ 
thoueht  the  limit  of  discount  a  reasonable  one, 
and  Uie  certificates  were  sold  within  that  limit 

In  regard  to  what  the  order  calls  '*  better- 
ments," it  appears  from  the  {Ktitlon  of  the  rt?- 
ceiver,  on  which  the  order  was  made,  that  the 
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$35,000  were  to  be  expended  for  ties,  rails,  new 
torn  table  and  foundations,  bridra  and  fences, 
oo  the  existing  Hne  of  road,  and  not  fdr  any 
new  extent  of  road.  An  amdavit  annexed  to 
iite  petition,  made  by  the  road  master  of  the 
DliDois  MicUand  Company,  states  that  in  order 
to  place  the  railway  in  a  suitable  condition  for 
tlM  safe  tranq)ortation  of  business,  the  expen- 
ditoie  contemplated  was  absolutely  necessary. 
The  ocnnmissioner  finds  that  the  money  was 
expendod  in  substantial  compliance  wim  the 
oraer  of  the  court,  and  that  the  improyements 
made  by  the  receiver  no  more  than  made  up 
for  the  deterioration  of  the  road,  especially  in 
▼iew  of  its  imperfect  construction  and  inf mor 
material  from  the  beginning.  This  flndhog  was 
approTed  by  the  circuit  court 

As  to  the  certificates  of  the  eighteenth  series, 
iKaed  to  replace  earnings  diverted  from  paying 
for  operating  expenses  and  ordinary  repairs,  to 
pay  fdr  betterments,  while  debts  to  a  large 
amount  had  been  incurred  for  the  operating 
expenses  and  ordinaiy  repairs, — it  appears  by 
the  petition  of  the  receiver,  and  the  aSOadavit  of 
the  road  master  annexed  to  it,  on  which  the 
order  of  Jane  29, 1881,  under  which  the  oer- 
tifleates  were  issued,  was  made,  that  the  ex- 
peoditures  for  new  side  tracks  and  betterments 
so  paid  for  out  of  eaminfipB  consisted  principally 
of  eiq>enditures  for  roadbed,  bridges,  iron  and 
ties,  which  were  In  a  worn  out  and  insufiicient 
cooditioo. 

The  commissioner  and  the  drcuit  court  rested 
the  allowance  of  these  certificates  on  what  was 
midbjihi8CouninthecaaeotIb9d%ckY,8ehaU, 
M  U.  8.  285,  258,  254  [Bk.  25,  L.  ed.  889, 
3481,  which  views  were  applied  in  Bumham  v. 
B^mm^  111  U.  8.  776  rBk.  28,  L.  ed.  596],  to 
the  died  that  when  the  current  income  of  a 
railroad  in  the  hands  of  a  receiver  is  diverted 
byt  to  the  improvement  of  the  property  by  the  re- 
'  oeiver,  and  debts  for  operating  expenses  are  not 
paid,  provision  shoula  be  made.  In  f  oredosing 
a  mortgage  on  the  road,  to  pay  such  debts  out 
of  the  proceeds  of  the  sale  of  the  propmy. 
8ee  also  Union  Drutt  Oo.  v.  Souther,  107  U.  8. 
SnjBk.  27,  L.  ed.  4881. 

The  general  principles  hereinbefore  stated 
on  whidh  the  receivers  certificates  referred  to 
are  allowed,  are  those  sanctioned  in  Meyer  v. 
JeknaUm,  58  Ala.  2^  and  Hooker  v.  MmUetair 
<<<^  iS.  Cb.  29  N.  J.  £q.  4. 

The  strenuous  contention  on  the  part  of  the 
Paris  and  Decatur  bondholders  is  that  a  court 
of  cfaaooeiy  had  no  power,  by  a  receiver  and 
without  their  consent,  to  create,  on  the  eorpue 
of  the  property,  any  lien  taking  priority  over 
the  mortgage  Ben.  But  these  bondholders  were 
represeoted  by  their  trustee,  the  Union  Trust 
Oompaoy.  It  filed  a  bOl  in  the  federal  court 
as  eariy  aa  December,  1876,  to  foreclose  the 
Pkria  and  Decatur  mortgage;  and  it  was  made 
a  pa|ty,  on  its  own  petiuon,  to  the  suit  in  the 
state  court,  in  September,  1877.  The  Paris  and 
Decatur  mortgage  provided  that  in  case  of  de- 
fault for  six  months  in  paying  interest  on  the 
bonds  (and  such  default  occurred  at  latest  on 
Jaonary  1. 1876,  and  the  six  months  expired 
July  1,  1876.  more  than  three  months  before 
order  was  made  on  which  any  of  the  cer- 
wera  issued),  all  the  bonds  should  be- 
due  and  the  lien   might  be  enforced, 
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and  the  trustee  might  enter  on  the  property 
and  operate  it  till  sold,  and  make  all  needful 
repairs  and  replacements,  and  such  useful 
alterations,  additions  and  improvements  to  the 
road  as  might  be  necessary  fbr  its  proper  work- 
ing, and  nay  for  them  out  of  the  income;  uid 
also  that  In  case  of  a  default  so  continuing,  the 
trustee  might  foreclose  the  mortgage  by  legal 
proceedings  or  sell  the  property  by  pubuc  auc- 
tion; and  should,  in  case  of  such  nJe,  deduct 
from  the  proceeds  all  expenses  incurred  in  oper- 
ating, manjBging  or  maintaining  the  road  or  in 
managing  its  business,  and  thereafter  apply  the 
proceieds  to  pay  the  bonds.  In  the  &Se  of 
these  provisions  of  the  mortgage  under  which 
the  bonds  are  hdd,  and  of  the  facts  before 
recited  as  to  the  negligence  of  the  trustee  all  the 
whUe  the  proper^  was  in  the  hands  of  the 
court,  it  does  not  at  all  comport  with  the  prin- 
ciples of  equity  for  the  bondholders  now  to  iup 
sist  that  the  want  of  afltonative  consent  by  them  [464] 
or  their  trustee  could  paralyze  the  arm  of  the 
court  in  the  discharge  of  itBQUty.  Thewantof 
that  aid  which  it  was  the  du^  of  the  trustee 
and  the  bondholders  to  give  to  the  court  in  dis- 
charging its  responsible  functions,  with  the 
road  openlv  in  charge  of  the  receiver  and  be- 
ing run  by  him,  and  his  acts  plain  to  view,  and 
the  interest  on  the  bonds  in  arrear,  cannot  be 
UTffed  to  a  court  of  equity  as  a  ground  for  de- 
nying its  power  to  do  what  was  thought  by  it 
best  for  the  interests  of  all  concerned  includ- 
ingeven  those  who  thus  willfully  stood  aloof. 

The  appellants  Borg  and  others  also  complain 
of  provisions  in  the  final  decree,  giving  priority 
over  the  Paris  and  Decatur  bonds  to  just  and 
equitable  proportions  of  the  following  items: 
1,  amount  of  wages  due  employes  of  leceiverB 
Dole,  Rees  and  GeniB,  as  shown  bv  schedules 
J  and  E  of  the  report  of  the  commissioner,  the 
total  amount  being  $76,820.90;  2,  the  hidebted- 
ness  due  from  the  reodvership  to  railroad  com- 
panies, as  shown  by  schedule  L  of  the  report, 
amounthig  to  $84,616.21 ;  8,  the  general  in- 
debtedness  of  the  receivership,  as  shown  by 
schedule  M  of  the  report,  under  the  head  of 
supplies,  amounting  to  $^,787.76,  and  under 
the  head  of  "damages^  amounting  to  $5,871.04, 
and  forty-four  items  under  the  head  of  '*  mis- 
cellaneous," amounting  to  $82,987.49;  4,  seven 
claims  thmiof ore  allowed  and  ordered  to  be 
paid  bv  the  court,  amounting  to  $1,498.18;  6. 
four  Claims  on  intervening  petitions,  aUowed 
at  $11,642.29;  6,  amount  of  wages  due  em- 
ployes of  the  IllinoiB  Midland  Company  within 
six  months  immediately  preceding  the  i^point- 
ment  of  the  first  receiver,  as  shown  by  sched- 
ule H  of  the  report;  such  equitable  proportions 
of  the  receivers'  indebtedness  and  of  the  six 
months'  labor  claims  to  be  ascertained  in  the 
manner  provided  by  the  decree. 

As  to  items  1,  2,  8,  4  and  5:  while  it  is  ad- 
mitted that  these  debts  were  incurred  for  the 
ordinary  expenses  of  the  receivers  in  operatinflr 
the  roaa,  it  is  contended  that  they  are  entitlea 
to  priority  only  out  of  the  income  of  the  road, 
ana  not  out  of  the  proceeds  of  the  property  it- 
self. Of  course,  such  items  are  payable  out  of 
income,  if  any,  before  the  eormu  is  resorted  to, 
but  that  may  be  resorted  to  when  the  itemsare 
proper  ones  to  be  aUowed  for  operating  ex-  *  a  i 
penses,  after  scrutiny  and  opportunity  for  those      [46S  j 
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oppoeinff  to  be  heard.  This  view  is  in  accord- 
ance witti  the  principles  above  laid  down  and 
the  au^orities  above  cited. 

It  li  contended,  however,  that,  ii.  (he  order  of 
September  11, 1875,  appointing  lK>le  receiver, 
while  aathority  was  given  to /lim  to  carry  on 
the  businefls  of  the  x^ad  and  to  make  repairs 
and  additions  essential  to  its  interests  and  uafe- 
tv,  it  was  provided  that,  out  of  the  moneys  he 
should  receive  from  its  operations,  he  should 
pay  for  the  expenses  of  operation;  that  he  was 
Dot  authorizea  by  that  order  to  contract  any 
debt  which  the  receipts  of  the  road  would  not 
pay;  that  the  terms  of  the  order  were  such  as 
to  exclude  the  payment  of  any  of  the  expenses 
embraced  in  the  nx  items  above  named  out  of 
any  fond  other  than  the  receipts  from  the  oper- 
ation of  the  road;  and  that  the  orders  appoint- 
ing Rees  and  Genis  were  equally  limited.  But 
we  think  this  view  is  not  correct  The  terms 
of  these  orders  do  not  impair  or  exclude  the 
ample  authority  which  the  court  would  other- 
wise have,  and  otherwise  has,  to  order  the 
dfdms  in  question  to  be  paid  ou^  of  the  prop- 
erty itsdf,  with  prioritv. 

The  claims  embraced  in  the  six  items  have 
been  carefully  scrutinized  and  reported  on 
favorably  by  uie  commissioner,  and  allowed  by 
the  circuit  court,  withkU  and  in  accordance 
with  the  prindples  above  laid  doven,  and  we 
think  that  all  of  them,  including  the  "six 
months'  labor  claims,"  were  properly  aUowed. 

The  appellants  Borg  and  others  also  com- 
plain that  the  final  decree  declares  that  the  just 
and  equitable  proportion  of  the  floating  in- 
debtecmess  of  tne  receivership,  and  of  the  six 
months'  labor  claims,  so  made  liens  prior  to 
the  bonds,  shall  be  borne  by  and  imposed  upon 
the  three  several  railroad  properties,  on  the 
basis  of  the  relative  lengths  of  the  roads,  being 
for  the  Paris  and  Decatur  sixty-seven  miles, 
the  Peoria,  Atlanta  and  Decatur  OOi,  and  the 
Paris  and  Terre  Haute  18^.  It  is  urged  that 
in  the  total  amount  of  debt  to  be  thus  appor- 
tioned among  the  several  roads  there  are  in- 
cluded debts  whidi,  as  against  the  Paris  and 
Decatur  bondholden,  belong  distinctively  to 
the  other  two  roads,  and  should  be  chargea  ex- 
[4661  clusively  on  theuL  This  view  is  based  on  these 
allegations:  that  the  Peoria,  Atlanta  and  Deca- 
tur road  was  never  finished  at  either  tod,  and 
always  paid  rent  for  access  to  Peoria  at  one 
end  and  to  Decatur  at  the  other;  that  the  Paris 
and  Terre  Haute  road  uses  the  track  of  another 
road  to  reach  Terre  Haute,  and  ita  terminal 
facilities  there,  and  does  not  own  one  half  in 
value  of  the  track  between  Paris  and  Terre 
Haute;  and  that  the  Paris  and  Decatur  road 
uses  only  two  miles  of  another  road  at  Decatur, 
and  has  good  eastern  connections  at  Paris.  In 
Uiis  view  it  is  insisted  that  each  road  should 
pay  its  own  terminal  charges,  and  the  cost  of 
reaching  its  own  charter  points.  The  terminal 
expenses  ana  track  rentals  of  the  two  roads, 
other  than  the  Paris  and  Decatur,  were  always 
charged  by  the  receivers  against  the  combined 
Dlinois  Midland  road.  The  view  taken  by  the 
commissioner  and  the  circuit  court  was  that 
the  receiver  took  the  roads  as  he  found  them; 
each  incomplete  and  no  one  reaching  any  im- 
portant point,  and  was  obliged  to  continue  the 
leasing  arrangements  of  the  IHinois  Midland 
Company,  to  as  to  have  a  continoous  line  from 
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Peoria  to  Terre  Haute,  which  be  operated  as 
an  entirety.  The  commissioner  stated  hb  con- 
clusions thus:  "  In  the  operation  of  the  road, 
no  separate  accounts  of  receipts  or  disburse- 
ments for  each  section,  nor  of  the  amount  of 
business  contributed  by  aach  section,  n(H>  of 
the  extent  of  the  use  of  each  road,  in  the  trans- 
action of  the  viuious  items  of  business  taken  at 
the  several  stations,  were  kept;  nor  indeed  has 
it  been  possible  to  keep  such  accounts.  The 
Paris  and  Decatur  road  received  its  share  of 
the  benefits  accruing  from  l^e  use  of  the  leased 
lines;  the  exact  relative  proportion  of  benefits 
to  each  sectional  road  it  is  impossible  tc  ascer- 
tain. The  operating  expenses  have  been  in- 
curred in  the  management  of  a  single  under 
taking  for  the  common  benefit  ot  all  parties  in 
interest  The  use  of  Uie  several  leased  tracks 
was  necessary  fortiiat  common  undertaking. 
Without  the  use  of  the  leased  tracks  the  road 
could  not  have  entered  either  of  its  terminal 
points  nor  the  City  of  Decatur,  which  was 
equally  essential.  Either  of  the  sectional  roads 
enten  any  one  of  the  three  main  points  on  the  [4 
line.  Indeed,  without  the  leased  hues  the  aer- 
ation of  the  road  or  either  of  the  secnons 
would  have  been  impracticable.  And  it  seems 
to  me  that  the  rentau  for  the  use  of  the  leased 
lines  were  incurred  as  much  for  the  common 
benefit  as  were  the  expenses  for  employes  and 
supplies  alonff  the  line.  If  the  management  of 
the  road  had  been  so  profitable  as  to  have  left 
a  net  income  to  apply  on  the  mortgage  dd)i, 
the  Paris  and  Decatur  bondholden  would  have 
been  entitled  to  their  proportionate  share  of 
the  income  derived  from  the  use  of  the  leased 
lines:  they  could  scarcely  have  expected  thai 
without  contributing  to  the  payment  for  the 
use  of  those  lines."  These  views  apply  equally 
to  the  terminal  facilities  furnished  by  the  leas- 
ing roads. 

In  opposition  to  these  considerations  it  is 
urged  that  while  they  may  properly  apply 
among  the  companies  which  were  parties  to  tte 
sales  and  purchases,  they  do  not  apply  to  the 
holders  of  unsurrendered  and  unexcfaan'sed 
Paris  and  Decatur  bonds,  on  the  ground  1^ 
they  had  nothing  to  do  with  the  conduct  of  a 
joint  enterprise,  and  could  derive  no  >)enefit 
therefrom;  and  that  they  denied,  in  Uie  plead- 
ings of  their  trustee,  and  now  deny,  the  viuidity 
of  the  sales,  and  did  not  acquiesce  in  any  ad 
of  union  of  the  roads. 

I  An  argument  is  made  that  there  was  no 
affirmative  legislative  authority  for  the  purchase 
and  sale  of  the  Paris  and  Decatur  roacL  This 
question  was  considered  by  the  circuit  court  io 
its  opinion,  and  it  said  that  while  the  question 
was  by  no  means  free  from  difficulty,  it  was 
inclined  to  think  that  the  warrant  for  the  par- 
chase  was  found  in  the  charter  of  the  purdias- 
ing  company;  and  that,  as  the  effect  of  the 
arrangement  was  to  establish  a  continuous  line 
from  Teoria,  via  Decatur,  to  Terre  Hautt,  to 
be  operated  under  a  common  management,  and 
as  Uiere  was  nothing  in  the  charteraof  the  sdl- 
ing  companies  expressly  forbidding  the  arrange- 
ments they  made  with  tne  purchasing  company, 
and  as  what  was  done  was  fully  executed,  and 
its  validity  had  never  been  questioned  in  a 
direct  proceeding  by  the  State  or  by  those  inter 
est^  in  the  selling  companies,  it  was  not  dis- 
posed to  make  the  ri^ts  of  the  parties  in  this 
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iiti:rnfi(»n  depend  upon  the  In^uiiy  whether  the 
tKintmcto  were  teclinically  valid  or  not  Its  con- 
n  diisioD  woH stated  thus:  "In  JTurnioi  t.  BaU- 
road  Co,  101  U.  8.  71  [Bk.  25,  L.  ed.  950],  the 
court  said  that '  there  can  he  no  question  that, 
in  many  instances,  where  an  invalid  contract, 
which  the  party  to  it  might  have  avoided  or 
refused  to  perform,  has  heen  fully  performed  on 
hotb  sides,  whereby  money  has  been  paid  or 
property  changed  hands,  the  courts  have 
refused  to  sustiun  an  action  for  the  recovery  of 
the  property  or  the  money  so  transferred;' 
further, '  that  the  executed  oealings  of  corpora- 
tions must  be  aUowed  to  stand  for  and  against 
both  parties  wheh  the  plainest  rules  of  good 
fiith  require  it;'  still  further,  'that  contracts 
which,  though  invalid  for  want  of  corporate 
power,  have  oeen  fully  executed,  shall  remain 
■s  the  foundation  of  rights  acquired  by  the 
transaction.'  I  am  the  more  r^idily  inclined 
to  act  upon  the  view  indicated,  because,  as  said 
bj  Judge  Drummond,  in  DimpfA  v.  Ohio,  etc, 
A,  Co.  9  KsB.  129,  '  both  by  the  legislation  of 
the  State  and  by  the  construction  of  the  same 
by  Its  highest  court,  great  enceoragement  has 
been  given  to  the  union  of  lines  ot  ndlroad  for 
the  purpose  of  having  them  operated  under 
some  g^eral  management;  the  result  of  which 
Itts  been  the  consolidation  of  many  lines  of 
road  which  were  originally  separate  and  dis- 
thMi,  bat  whidi  are  now  operated  under  a  uni- 
form system.'  Those  who  were  parties  to  the 
arrangement  In  question,  those  who  acouiesced 
In  it,  and  those  who  failed  In  due  time,  by  some 
proper  proceeding,  to  question  Its  validity, 
should  be  held  to  be  estopped  to  raise  any 
foch  question  in  Uiese  causes.  The  litigation 
most,  thonefore,  be  conducted  to  a  conclusion 
upon  the  basis  that  the  sale  and  transfer  by  the 
Fms  and  Decatur  Railroad  Company  and  the 
Paris  and  Terre  Haute  Railroad  Company  to 
the  Peoria,  Atlanta  and  Decatur  Railroad  Com- 
pany Is  not  to  be  here  que^oned."  Independ- 
ent^ of  this.  It  Is  entirely  sufficient  to  rest  our 
conchision  on  the  principle,  that  nonaction  on 
the  part  of  the  Pans  and  Decatur  bondholders 
and  tbcar  trustee,  which  aUowed  the  court  and 
the  receivers  to  go  on  during  the  entire  lltiga- 
tioD,  contracting  debts  in  respect  to  the  whole 
ttne  operated  as  a  unit,  and  administering  Uie 
prouoty  as  one,  undi^  drcumstances  where, 
as  slM>wn,  It  was  and  is  Impossible  to  separate 
the  interests  as  to  expenditures  and  benefits,  in 
fcapect  to  the  matters  now  questioned,  and 
wbere  Important  rights  have  accrued  on  the 
faith  of  the  unity  of  the  interests,  amounts  to 
such  acquiescence  as  should  operate  as  an 
cttoppeL  The  interlocutory  decree  contains  a 
clause  in  accordance  with  the  foregoing  conclu- 
«ioo,  and  for  the  reasons  above  stated  we  think 
It  is  right. 

It  is  further  contended,  on  behalf  of  Borg 
and  ocbers,  that  all  of  the  receiver's  debt  should 
be  borne  primarily  by  the  Peoria,  Atlanta  and 
Decatur  Company,  in  exoneration  of  the  Paris 
and  Decatur  mortgage,  on.  the  ground  that,  by 
the  terms  of  the  conveyance  from  the  Paris  and 
Decatur  Company  to  tne  purchasing  company, 
the  latter  assumea  "all  the  bonded  and  floating 
fodebcedneM "  of  the  selling  company.  It  £ 
coo  tended  that,  both  from  the  contract  and  bv 
ceoeral  principles,  the  purchasing  company  is 
boond  to  bear  alone  all  expenses  that  will  im- 1 
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pall  the  security  of  the  Paris  and  Decatur  mort- 
gage, and  especially  the  expenses  of  running 
the  road  as  a  public  servitude;  and  that  the 
court  and  the  receivers  are  bound  bv  the  same 
limitation.  The  idea  underlying  this  view  is, 
that  the  receiyer  appotntea  by  the  court  is 
merely  the  agent  of  the  purchasing  company, 
and  ms  management  of  the  purchased  road  is 
merely  a  continuation  of  the  management  of 
the  purchasing  company.  The  view  taken  bv 
the  commissioner  and  confirmed  by  the  circuit 
court  was,  that  the  receiver,  as  an  executive 
officer  of  the  court,  was  entrusted  with  all  the 
properties  committed  to  his  charge,  to  use  and 
preserve  tbem.  under  the  direction  of  the  court, 
for  the  benefit  of  all  parties  in  interest;  that 
the  receiver  sustained  the  same  relation  to  the 
bondholders  of  each  ot  the  constituent  com- 
panies; that,  as  the  property  of  each  of  them 
has  been  used  and  preserved  for  the  benefit  of 
its  bondholders,  it  is  equitable  that  each  prop- 
erty should  contribute  its  Just  proportion 
towards  defra3ring  the  necessary  expenses; 
that  as  the  Peoria,  Atianta  and  Decatur  mort> 
gage  was  executed  more  than  two  years  before 
the  purchase  of  the  Paris  and  Decatur  road, 
and  as  the  obligation  of  operating  the  latter 
road,  assumed  by  the  purchasing  company, 
was  an  ordinary  liability  and  an  unsecured  ob- 
ligation, the  equities  of  the  Peoria,  Atlanta  and 
Decatur  bondholders  require  that  the  expenses 
of  operating  the  piirclinsed  road,  whether 
before  or  after  the  appointment  of  a  receiver, 
should  not  take  precedence,  out  of  the  eorptu 
of  the  property  of  the  purchasing  company, 
over  its  bonds,  issued  ana  negotiate  before  the 
transfer,  to  the  exoneration  of  the  bonds  of  the 
purchased  road;  and  that  it  is  more  equitable 
that  the  expenses  of  the  receivership,  incurred 
under  the  direction  of  the  court  for  the  benefit 
of  one  road  as  well  as  the  other,  should  be  borne 
by  each  proportionally.  We  think  these  views 
are  correct,  and  that  it  is  rij?ht  to  measure  the 
proportions  cccording  to  the  lengths  of  the 
roaos. 

Bora  and  others  complain  of  the  following 
part  of  the  Unal  decree:  "That  Waring  Brotlien 
hold  nine  hundred  and  ninety-four  (994)  bonds 
of  the  Paris  and  Decatur  Railroad  Company, 
from  which  the  first  five  coupons  have  been 
detached,  the  numbers  of  which  bonds  are  given 
in  'Schedule  F— Exchanged  Paris  and  Dc^tur 
bonds,'  attached  to  said  special  commissioner's 
last  mentioned  report "  (filed  January  15, 1885); 
"  that  there  is  now  due  on  said  994  bonds  the 
principal  sum  of  $497,(X)0,  with  interest  thereon 
as  provided  In  said  bonds  and  the  coupons 
thereto  attached,  the  principal  and  interest  to 
this  date  amounting  to  the  sum  of  $859,589.18; 
and  that  said  Waring  Brothers  are  entitled  to 
the  full  benefit  and  advantage  of  said  Wi 
bonds,  the  same  as  if  said  bonos  had  not  been 
exchanged  for  those  of  the  Blinois  Midland 
Railway  Company,  and  as  If  there  had  \»on  no 
cancellation  or  attempted  cancellation  of  the 
same;  and  it  Is  orderea  by  the  court,  that,  upon 
the  surrender  Into  court,  for  cancellation,  by 
said  Waring  Brothers,  of  bonds  of  the  Dlinoui 
Midland  Company  to  an  amount  equal  to  the 
said  994  bonds  of  the  Paris  and  Decatur  Rail- 
road Company,  then  the  said  994  bonds  of  the 
Paris  and  uecatur  Railroad  Company  shall  be 
held,  and  are  hereby  declared  to  be,  in  fidl 
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force  and  ansatisfled,  In  the  hands  of  said  War- 
ing Brothers,  the  same  and  with  like  effect  as 
the  other  said  Talid  outstanding  bonds  of  the 
said  Paris  and  Decatur  Railroad  Company ,  any 
exchange  or  cancellation  thereof  to  the  contrary 
notwithstanding;  and  the  special  commissioner 
hereinafter  appointed  is  mrecited  to  hold  for 
cancellation  such   Illinois  Midland   Railway 

[471  ]  bonds,  when  so  surrendered,  and  to  report  the 
fact  of  such  surrender  and  holding  for  cancel- 
lation, to  the  court"  The  report  of  the  com- 
missioner shows  Uiat  eadi  of  the  994  bonds  has 
the  word  "canceled"  stamped  thereon,  and  each 
has  a  hole  punched  through  the  signature  of 
thepresident  of  the  company. 

The  argument  on  the  part  of  Waring  Broth- 
en,  to  sustain  the  above  provisions  of  the  de- 
cree in  regard  to  the  994  bonds,  is  that  the  Ill- 
inois SOdland  bonds,  amounting  to  $4,175,000, 
were  intended  to  be  largely  used  in  retiring,  by 
exchange,  the  bonds  of  the  the  three  sectional 
roads,  amounting  to  $2,780,000;  that,  in  the 
agreements  made  between  Hervey  and  Grant 
Brothers  A  Ca,  and  between  Henrey  and  Wa]> 
ing  Brothers,  and  between  Waring  Brothers 
and  Grant  Brothers  A  Co.,  in  regard  to  the 
issuing  of  Illinois  Midland  bonds,  and  the  ex- 
change of  the  bonds  of  the  sectional  roads  for 
them,  the  underlying  contract  was  that  the  three 
sectional  companies  should  be  legally  consoli- 
dated, so  as  to  make  the  new  lUinois  Midland 
mortgage  to  be  issued  a  first  lien  on  the  entire 
prop^ty;  that  the  three  parties  above  named 
owned,  among  them,  all  but  a  few  of  the  Peoria, 
Atlanta  and  Decatur  bonds,  and  all  of  the  P&ris 
and  Terre  Haute  bonds,  and  a  large  portion  of 
the  Paris  and  Decatur  bonds;  that  the  agree- 
ment was,  as  understood  by  all  parties,  that 
the  sectional  bonds  should  be  exchanged  for 
the  new  Illinois  Midland  bonds,  dollar  for  dol- 
lar, and  that,  as  to  such  of  the  Paris  and  Deca- 
tur bonds  as  should  not  be  retired  by  exchange, 
an  equal  amount  of  the  new  Illinois  Midland 
bonds  should  be  destroyed;  that,  under  this 
arrangement.  Grant  Brothers  &  Co. ,  and  Waring 
Brothers,  would  surrender  their  sectional  bonds, 
secured  by  sectional  first  mortgnees,  and  accept 
in  lieu  thereof  Illinois  Midland  bonds,  secured 
by  what  would  be  a  first  mortgage  on  the  three 
roads,  subject  to  the  unexchan^d  Paris  and 
Decatur  bonds;  that  the  written  contracts  on 
the  subject  stipulated  that  the  three  railroads 
should  be  "  consolidated  into  one  company  un- 
der the  name  of  the  Illinois  Midland  Railroad 
Company;"  that  the  purchases  and  fusion 
which  took  place  were  not  a  consolidation, 
within  the  meaning  of  the  contracts;  and  that 
what  was  contracted  for  was  to  be  not  merely 

^472]  a  consolidation  of  the  properties  of  the  three 
companies,  so  that  all  those  properties  should 
pass  to  the  ownership  of  one  of  tne  companies, 
out  a  consolidation  of  the  comp^^es  them- 
selves, they  to  be  so  united  as  to  i)ecome  one 
company  and  one  artificial  body. 

We  are  unable  to  concur  in  this  view,  and 
are  of  opinion  that  what  was  done  was  a  sub- 
stantial compliance  with  the  contracts.  What 
Hervey  did  in  procuring  the  sales  of  the  roads, 
and  the  chan^  of  the  name  of  the  purchasing 
company,  and  in  making  the  new  mortgage  and 
bonds,  was  done  with  the  concurrence  of  Grant 
Brothers  &  Co.,  and  Waring  Brothers.  The  ex- 
changes made  of  the  Paris  and  Decatur  bonds 
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for  the  Midland  bonds  were  not  isolated  trmna- 
actions,  but  followed  as  parts  of  one  transaction, 
by  which  the  roads  were  united  and  the  new 
bonds  created  and  exchanged.  The  transactioo 
contemplated  by  the  contxmcts  was  fully  per- 
formed, and  the  Paris  and  Decatur  bonds  which 
Waring  Brothers  surrendered  were  exchanged 
and  surrendered  specifically  for  canceUatioa. 
In  the  contract  of  July  4, 1874»  between  War- 
ing Brothers  and  Grant  Brothers  ft  Co.,  it  was 
Provided  that  907  Paris  and  Decatur  bonds  bekl 
y  Waring  Brothers  should  be  exdianged  for 
907  of  the  new  bonds  of  the  Illinois  Midland 
Company,  and  canceled  The  evidence  and  the 
written  coDtracts  show  that  it  was  contemplated 
by  the  parties,  including  Waring  Brothers,  that 
such  of  the  Paris  and  Decatur  bonds  as  should 
not  be  surrendered  and  exchanged  should  re- 
tain their  precedence  over  the  Imnois  Midland 
bonds,  ana  their  priority  of  lien  on  the  Paris 
and  Decatur  property,  fa  the  contract  between 
Hervey  and  Grant  Brothers  ft  Co.,  July  4,1874, 
it  was  agreed  that  the  latter  should  retein  in 
their  hands  BllDois  Midland  bonds  equal  in 
amoimt  to  any  Paris  and  Decatur  bonds  which 
should  be  outstanding,  and  should  cancel  and 
return  to  Hervey  all  Paris  and  Decatur  bonds 
which  should  be  exchanged  by  their  holders  for 
Illinois  Midland  bonds;  and  that  if,  after  July  1, 
1876,  there  should  be  any  outstanding  unex- 
changed Paris  and  Decatur  bonds,Grant  Broth- 
ers &  Co.  should  cancel  and  return  to  Hervey  an 
amount  of  Illinois  Midland  bonds  equal  to  the 
amount  of  the  then  outstanding  unexchanged 
Paris  and  Decatur  bonds^  InSie  schedule  to  r^ 
the  agreement  of  Jnlv4, 1874,  between  Grant 
Brothers  ft  Co.  and  Waring  Brothers,  it  was 
stated  that  the  Illinois  Midland  bonds  were  to 
be  issued  "  subject  and  in  subordination  only 
to  such  bonds  already  issued  by  the  Paris  and 
Decatur  Railroad  Company  as  for  the  time 
being  shall  be  existing  and  be  preferentiallj 
chained  on  the  portion  of  the  undertaking 
whidi  shall  have  been  constituted  with  or 
represent  the  undertaking  of  the  said  last  ma>- 
tioned  railway  company.^  The  president  of  the 
Union  Trust  Company  was  advised  of  Uieae 
agreements,  in  Decemlier,  1874.  Waring  Broth- 
ers surrendered  to  Grant  Brothers  ft  Co.  887 
Paris  and  Decatur  bonds  and  took  from  them 
this  receipt: 

"London,  February  17, 1875. 
"Received  from  Messrs. Warii^  Brothers, 
886  bonds  of  Paris  and  Decatur  Railroad  Co.. 
as  per  attached  list,  in  exchange  for  a  like  num- 
ber of  Illinois  Midland  bonds,  in  fulfilment  of 
first  clause  of  our  agreement  of  July  4,  1874, 
the  difference  between  885  bonds  and  907  bonds 
mentioned  in  agreement  having  been  dm  wn  and 
canceled  between  date  of  agreement  and  the 
present  time,  which  885  bonds  of  Paris  and 
Decatur  Railroad  Co.  are  to  be  canoded  forth- 
with, in  accordance  with  said  agreement 

Grant  Brothers  ft  Co." 
In  the  agreement  made  as  late  as  May  4, 1877, 
between  Grant  Brotbere  ft  Co.  and  Waring 
Brothers,  it  was  agreed  that  the  former  should 
use  their  best  exertions  "to  obtain  the  exchange 
of  the  outstanding  Paris  and  Decatur  boai3s 
which  have  not  yet  been  exchanged  for  Illinois 
Midland  bonds,  so  as  to  complSe  the  amalga- 
mation.'' 
I     The  exchange  and  surrender  of  tiie  885  bonds 
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H  a»  u  oomploted  transacUoD.  No  surrender  of 
an  J  of  the  raris  and  Dccntur  bonds  by  anyone 
was  made  dependent  on  the  surrender  of  anj 
others  of  them  or  of  the  whole.  Each  pci'son 
who  siirrcodcrcd  gave  up  his  lien  under  the 
Pnris  and  Decatur  mortpigc,  and  took  one  un- 
der the  Illinois  and  Midland  mortgage,  as  it 
was,  uod  took  the  risk  of  its  value.  He  left 
those  who  did  not  surrender  to  hold  imder  the 
Paris  and  Decatur  mortgage.  There  was  no 
contingency  and  no  reservation  on  the  part  of 
those  surrendering.  The  surrender  was  for 
cancel hition  and  was  cancellation.  The  Illinois 
Midland  mort|;age  and  bonds  were  and  are 
▼alid.  All  narties  got  what  they  contracted  for. 

In  regnra  to  the  other  109  Paris  and  Decatur 
bonds  (to  make  up  the  994  exchanged  bonds 
DOW  presented  by  Waring  Brothers,  as  hold- 
ers), each  of  them  is  stamped  with  the  word 
^canceled,"  and  each  has  a  hole  punched 
through  the  signature  of  the  president  of  the 
company.  In  1872. Waring  Brothers  purchased 
from  Grant  Brothers  &  Co.  928  Paris  and  De- 
catur bonds.  July  4, 1874,  they  still  held  907 
of  them.  February  17,  1875,  they  had  only 
885.  Afterwards  Genis,  acting  for  them  and 
for  Grant  Brothers  &  Co.,  brought  with  him 
from  London  to  the  United  States  all  the  Paris 
and  Dccutiir  bonds  which  had  been  surrendered 
by  any  one  and  canceled,  receiving  them  from 
the  custody  of  Grant  Brothers  &  Co.  These 
bonds  included  not  onl^  the  885,  but  undoubt- 
edly the  22  others  mentioned  in  the  receipt,  and 
87  more,  necessary  to  make  up  the  994.  AH  of 
tlM  100  bonds  being  marked  canceled,  and  the 
evidence  as  to  the  entire  994  being  what  it  is,  it 
must  be  held  that  the  109,  as  well  as  the  885. 
were  exchanged,  surrendered  and  canceled,  and 
that  the  decree  is  erroneous  and  must  be 
reversed  in  regard  to  all  of  the  994. 

The  decree  provides  that  the  special  commis- 
Moner,  charired  with  its  execution  as  to  a  sale, 
shall  first  offer  the  three  railroad  properties  for 
n)e  each  separately,  and  four  locomotive 
engines  (on  which  there  is  a  specific  lien)  sepa- 
rmtely,  and  all  other  property  acquired  bv  the 
receivers  otherwise  than  from  said  railroad 
companies  separately,  and,  after  having  so  of- 
fereu  said  properties,  shall  then  offer  the  whole 
of  them  for  sale  en  masse;  and,  if  the  highest 
bid  received  by  him  for  the  entire  properties 
shall  exceed  the  a^gr^te  amount  of  the  seve- 
ral highest  bids  for  them  when  offered  sepa- 
rately, then  the  whole  shall  be  struck  off  and 
uA4\  OS  an  entirety  to  the  person  making  the 
bid.  and  the  proceeds  be  divided  into  five  parts, 
in  proportion  to  the  amounts  bid  separately  on 
the  five  constituent  parts,  and  distributed  to 
the  lienbolders  and  bondholders  in  the  same 
manoer  as  if  the  five  constituent  parts  had  been 
sold  separately 

Borg  and  others  object  to  that  provision,  and 
daim  that  the  holders  of  the  imexchanged  Paris 
and  Decatur  bonds  are  entitled  to  have  a  sepa- 
rate sale  of  the  property  covered  by  (he  Paris 
and  Decatur  roort^rage.  We  have  considered 
the  views  urged  m  opposition  to  the  above 
daose,  but  are  of  opinion  that  under  it,  taken 
to  connection  with  all  the  other  provisions  of 
the  decree,  the  rights  of  the  Paris  and  Decatur 
bondboldm  are  sufficiently  secured,  and  that 
tbcy  have  substantially  the  benefit  of  a  separate 
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sale.   No  one  of  all  parties  can  get  less  by  the 
sale  in  gross. 

The  appeal  of  the  Union  Trust  Company 
does  not  cover  anjrthing  not  embraced  in  the  ap- 
peal of  Borg  and  others. 

The  appeal  of  Waring  Brothers  is  next  to  be 
considered.  They  object  that  certain  claims  of 
theirs  under  the  head  of  "  MisceUaneous  "  in 
schedule  M  to  the  commissioner's  report,  part  of 
the  receiver's  indebtedness,  are  by  the  decree 
declared  to  be  subordinate  to  the  mortgages  and 
bonds  of  the  three  sectional  roads,  namely: 
'*  $30,822.09.  Claim  assi^ped  by Terre  Haute 

and  Indianapolis  Kailroad  Company. 
$14,140.67.    Terminal  facilities  at  west  end; 

assi^ed  by  Toledo,  Peoria  and  Warsaw 

Railroad  Company. 
$54,900.  Lean  account;  allowed  by  order  of 

court,  June  11, 1884. 
$32,000.    Loan  account;  allowed  by  order  of 

court,  June  11, 1884. 
$29,064.84.    Recs'  notes;  allowed  by  order  of 

court,  June  11, 1884." 
As  to  the  $30,822.09,  Waring  Brothers  bought 
the  claim  in  Auj^ust.  1877,  from  the  Terre  Haute 
and  Indianapolis  Company.  The  receivership 
owed  that  amount  to  that  company  for  rent 
of  track,  materials  supplied  and  traflSc  balances. 
The  $14,140.67  was  a  claim  bought  by  Waring 
Brothers,  in  September,  1877.  from  the  receiver 
of  the  Toledo,  Peoria  and  Warsaw  Company. 
It  was  for  rent  of  track,  stores  suppliea  and 
labor  performed.  As  to  both  of  these  items, 
the  debts  were  contracted  by  the  receiver,  and 
fall  within  the  principle  unaer  which  claims  of 
like  character  are  allowed  priority. 

As  to  the  items  of  $54,900  and  $82,000, 
''Loan  Account."  the  commissioner,  in  his  first 
report,  made  this  statement:  '*The  Loan  Ac- 
count. Receiver  Gcnis  borrowed  of  the  First 
National  Bank  of  Terre  Haute  the  sum  of 
$57,400  for  the  current  expenses  of  the  road, 
upon  which  he  paid  $2,500,  leaving  a  balance 
due  the  bank  of  $54,900.  He  had  also  a  run- 
ning loan  account  with  McEeen  &  Co. ,  another 
bauKing  house  in  Terje  Haute,  for  moneys 
borrowed  for  the  use  of  the  road,  upon  which 
there  is  a  balance  due  the  bank  of  $82,000. 
These  moneys  were  borrowed  by  the  receiver  as 
such,  but  the  greater  part  thereof  was  further 
secured  by  the  personal  obligations  of  Mr.  Genis 
or  Waring  Brothers.  The  transactions  are, 
therefore,  characterized  by  Mr.  Freidenberg*8 
counsel,  as  the  personal  accounts  of  those 
parties,  and  not  the  accounts  of  the  receiver  as 
such.  But,  even  if  it  were  true  that  these 
moneys  were  those  of  Mr.  Genis  individually, 
yet,  if  it  were  further  true  that  3Ir.  Grenis  was 
authorized  to  make  the  expenditures  for  the 
protection,  reparation  or  safety  of  the  trust 
estate,  and  if  he  advanced  his  own  moneys  foi 
that  purpose,  he  could,  I  think,  on  principle, 
have  a  lien  on  Uie  trust  estate  for  moneys  so 
advanced.  New  v.  MeoU,  78  N.  Y.  181.  Bui 
there  appears  to  have  been  no  express  authority 
from  the  court  to  borrow  these  moneys.  While 
a  receiver  entrusted  with  the  operation  of  a 
railroad  roust  necessarily  be  allowed  a  certain 
discretion  as  to  outlays  of  money  made  in  good 
faith  in  the  ordinary  course  of  business,  and  to 
a  certain  extent  the  details  of  the  business  must 
be  left  to  his  discretion,  yet  transactions  of  such 
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magnitade  as  the  loans  in  question  are,  I  think, 
iinwarrantable  without  the  previous  authority 
of  the  court;  and  the  conduct  of  the  receiver  in 
this  respect  ought  not  to  be  sanctioned,  and 
certainly  cannot  be  permitted  to  become  a  pre> 
cedent.  At  the  same  time,  the  evidence  ap- 
pears to  show  that  the  sums  so  borrowed  were 
applied  directly  to  pay  the  expenses  of  the 
receivership,  repairs,  supplies,  pay  rolls,  or  to 
replace  moneys  which  had  been  so  applied. 
Mr.  Genis'  testimony  is  very  specific  on  these 
points.  He  says  that  after  applying  the  income 
of  the  road  towards  expenses  (repairs,  supplies, 
pay  rolls)  and,  when  he  could  not  longer  post- 
pone payment  of  balance,  he  had  to  borrow. 
While  reprehending  this  unauthorized  action, 
yet  as  the  money  was  applied  for  repairs  on  the 
property  and  expenses  of  adminstering  the 
trust,  and  as  the  transaction  was  thus  beneficial 
to  the  parties  In  interest,  and  as  no  bad  faith 
appears  to  be  imputed  to  the  lenders,  it  seems 
to  me  that  the  rejection  of  these  claims,  as 
against  the  lenders,  would  be  harsh  and  in- 
eooitable.  And  as  Waring  Brothers,  upon 
whose  credit,  in  part  at  least,  these  sums  were 
advanced,  have  since  paid  the  same  to  the 
original  lenders,  and  taken  an  assignment  of  the 
clauns,  I  see  no  reason  why  thev  are  not  like- 
wise entitled  to  payment"  In  ue  opinion  on 
this  report  the  circuit  court  said  that  it  ap- 
proved the  conclusions  of  the  commissioner  as 
to  '*Loan  Account."  In  the  interlocutory  de- 
cree of  Jane  11, 1884,  is  this  clause:  "And  the 
court  approves  the  findings  and  conclusions  of 
the  saia  special  commissioner  under  the  head 
of  "Hie  Loan  Accoimt,'  in  said  report,  and 
finds  that  the  receiver  borrowed  of  the  First 
National  Bank  of  Terre  Haute,  Ind..  and  of 
McEeen  &  Co. ,  bankers,  certain  sums  of  money, 
which  he  applied  directly  to  u&j  the  necessary 
expenses  of  the  execution  of  his  trust  herein, 
and  that  there  are  balances  of  $54,900  and 
$82,000,  respectively,  due  on  account  of  such 
loans;  and  the  court  orders,  adjudges  and  de- 
crees that  the  holders  of  said  claims  are  entitled 
to  priority  of  payment  out  of  the  trust  estate, 
before  payment  of  bonds."  But  by  the  final 
decree,  the  items  of  $54,900  and  $82,000  are  de- 
cUured  to  be  subordinate  to  the  ciortgage  bonds, 
while  allowed  as  indebtedness  contracted  by  the 
receivers.  We  are  of  opinion  that  these  two 
claims  ought  not  to  be  allowed  priority.  The 
debts  were  contracted  without  the  previous  au- 
thority of  the  court.  The  amounts  were  large; 
and  we  cannot  sanction  the  action  of  the  receiver 
in  borrowing  sums  of  money  so  large  in 
amount,  without  the  previous  authority  of  the 
court,  even  though  the  purposes  to  which  the 
moneys  were  applied  were  such  as  is  shown. 

As  to  the  item  of  $29,064.84,  it  consists  of 
eight  notes  given  by  receiver  Rees,  in  May  and 
December,  1878,  as  shown  bj  exhibit  X  to  Uie 
first  report  of  the  commissioner,  in  regard  to 
which  the  commissioner  said,  in  that  report, 
under  the  head  of  "Accounts  of  Waring  Broth- 
ers:" "The  acceptances  or  notes  of  Dole  and 
Rees,  exhibit  X,  aggregating  $29,064.84,  are 
contested  upon  the  ground  that  those  receivers 
bad  no  power  to  contract  the  debts.  Mr.  Qex^ 
explanation  of  Uie  item  appears  on  page  140  of 
the  abstract.  Seven  of  the  eight  notes  appear 
to  have  b^n  ffiven  for  legitimate  and  necessary 
purposes,  8U(£  as  rent  of  railroad  track,  repair- 
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ing  of  engine,  purchase  of  stationary  engine, 
money  advanced  for  general  expenses,  etc.,  etc 
The  several  amounts  were  small  and«  I  think, 
within  the  discretion  of  Uie  receiver  to  contract 
It  would  be  very  trying  on  the  court  as  well  as 
receiver,  if  the  latter,  in  open^ing  a  railroad, 
were  compelled  to  obtain  the  sanction  of  the 
court  for  all  sums  as  small  as  these.  The  last 
item,  of  $7,000,  is  more  vigorously  contested. 
An  account  of  the  transaction  is  given  by  Mr. 
Qenis  (abstract,  192).  Waring  Brothers  were 
desirous  that  Rees  should  resign;  and  G^enis.  on 
their  behalf,  acceded  to  his  demand  for  the  pay- 
ment of  a  forfeiture  provided  in  Rees'  private 
contract  of  employment  with  Waring  Brothers, 
as  a  condition  precedent  to  his  resignation;  and 
thus  he  ended  his  agency  and  his  receivership 
at  the  same  time.  The  payment  of  the  for- 
feiture was  made  out  of  Waring  Brothers'  own 
fimds,  and  there  is  no  claim  that  it  is  a  enlarge 
against  the  trust  fund.  On  the  day  Rees  re- 
signed, he  further  insisted  that  Wann^  Broth- 
ers should  advance  moneys  with  which  to  pey 
a  certain  claim  before  he  resigned.  This  was  a 
debt  of  $7,000  to  a  bank.  It  was  a  debt  of  the 
rusfllvership,  upon  which  he  was  also  personnlly 
liable.  On  page  141,  abstract,  speaking  of  this 
item,  ^xr.  Oen&  savs:  'The  last  item,  $7,000, 
is  cash  given  Mr.  Rees,  as  receiver,  and  passed 
into  the  general  funds,  as  the  books  will  show.*  ^ 
It  is  broadly  charged  that  this  transaction  was 
bribery,  and  that  the  bribe  ia  now  asked  to  be 
repaid  out  of  the  trust  funds.  Undoubtedly 
the  debt  paid  was  a  debt  of  the  reoeiverahip, 
the  trust  f  imd  got  the  benefit  of  the  payment, 
and  the  only  b^efit  Rees  received  was  hia  r» 
lease  as  surety  upon  a  debt  of  the  receivership. 
Waring  B]?others'  money  was  loaned  to  the 
receiver,  and  was  used  by  him  to  pay  a  debt 
for  which  the  receivership  was  primarily  liable;  r4i| 
and  the  fact  that  such  payment  was  demanded 
by  the  retiring  receiver,  does  not  make  it  any 
the  less  a  present  debt  against  the  receivership. 
In  its  opinion  on  that  report  the  circuit  court 
said  that  it  approved  the  commissioner's  con- 
clusions as  to  "Accounts  of  Waring  Brothers;** 
and,  in  the  decree  of  Jime  11,  lw4,  it  stated 
that  "the  court  approves  the  findings  and  con- 
clusions of  said  special  commissioner  under  the 
head  of  'Accounts  of  Waring  Brothers,'  "  but 
the  question  of  the  priority  of  the  item  of 
$29,064.84  over  the  bonds  appears  to  have  been 
reserved  hjr  that  decree.  In  the  final  report  of 
the  commissioner,  under  the  head  of  "Relative 
equities  of  receiver's  floating  indebtedness  and 
the  mortgage  bonds,"  after oiscussing  the  sub- 
ject at  length,  he  said:  "I  am,  therefore,  of 
opinion  that  all  just  indebtedness  contracted 
by  the  receivers  in  the  execution  of  their 
trust  and  in  the  operation  of  the  road,  including 
claims  for  labor  and  supplies,  liabilities  incurred 
in  sustaining  necessary  business  relations  with 
other  railroad  companies,  liabilities  as  a  common 
carrier,  damages  to  persons  and  property  in 
operating  the  roads,  obligations  to  shippers 
properly  incurred  in  due  course  of  business, 
and  other  claims,  if  any,  of  like  character  and 
coming  within  the  same  principle,  are  entitled 
to  priority  in  payment  over  bonds."  But  in  the 
final  decree,  the  item  of  ^29,064.84  is  not  given 
such  priority.  We  are  of  opinion  that  this  itea 
cannot  be  allowed  priority,  for  the  reason  Ouit 
the  borrowing  of  the  money  for  which  the 
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QOCes  were  given  was  not  sanctioned  in  advance 
bj  tlie  court.  Though  made  up  of  amounts 
DOl,  periiaps  large  in  themselves,  the  aggre- 
gate cannot  be  ^led  small;  and  there  never 
could  be  anv  difficulty  in  obtaining  an  order  of 
the  court,  if  one  were  proper,  to  borrow  monej 
to  a  specified  total  amount,  for  specific  pur- 
poses. In  any  event,  the  item  of  $7,000  could 
not  be  allowed  priority,  as  the  purposes  for 
which  that  sum  was  used  were  not  iuffldently 
shown. 

Waring  Brothers  also  object  because  the  final 
decree  oraers  that  the  *  'rents  due  Waring  Broth- 
ers, for  use  of  rolling  stock,  as  shown  by  sched- 
ules U  and  W  of"  the  final  "report  of  the  spe- 
cial commissioner,"  and '  'the  sum  of  $21,090.48 
due  Waring  Brothers  for  extraordinary  depre- 
dation of  rolling  stock,"  be  subordinated  to  the 
mortfpaAS  bonds  of  the  three  sectional  roads,  re- 

|M>]  spacUvdy.  The  net  amount  due  for  the  above 
rents,  as  stated  in  those  schedules,  with  interest 
to  January  15,  18S5,  is  fm,8M.85,  and  that 
amount  is  allowed  as  a  debt  by  the  commis- 
sioner. The  court  did  not  allow  it  priority,  and 
we  see  DO  suffldent  ground  for  reversing  Uie  de- 
dsion.  The  same  conclusion  is  reached  as  to 
the  Item  for  $21,099.48. 

Warinff  Brothers  also  object  because  the  court 
did  not,  m  the  final  decree,  specifically  allow 
ten  claims  of  thdrs,  amounthiff  to  $67,488.81, 
set  forth  under  the  head  of  *  'Ri^t  of  way  claims 
and  outstanding  titles,"  in  schedule  I  to  the  sec- 
ond report  of  the  commissioner,  and  c^ive  them 
priority  to  the  mortgage  bonds,  ana  because 
that  decree  remitted  the  noldersof  those  claims 
to  such  suits  as  they  might  ''properly  bring  in 
any  court  of  competent  jurisaictlon  against  the 
company  alleged  to  be  liable  thereon,  or  against 
the  purchaser  or  purchasers"  at  the  sale  to  be 
made  under  the  decree.    We  see  no  error  in  the 

I  decree  in  this  respect;  nor  in  its  failure  to  allow 

interest  on  the  items  of  $4,500,  $9,100,  and 
$17,001.47;  nor  in  its  failure  to  allow  more  to 
Waring  Brothers  for  rifffat  of  way,  land, 
buildings  and  mechanics'  Bens,  or  to  make  any 
diilerent  provirion  from  that  made  in  regard  to 
the  use  of  any  claims  bv  them  in  payment  of 
tbe  railroad  property,  if  they  should  purchase 
H;  nor  in  its  failure  to  give  precedence  over  the 
mortgage  bonds  to  the  daims  of  Waring  Broth- 
cn^jCaltod  "six  months'  supply  claims. ' 

We  come  now  to  the  appeal  of  8.  A.  F^icher 
A  Co.  Ther  are  the  holders  of  the  three  cer- 
tificates of  tne  seventeenth  series,  and  the  four 
certificates  of  the  dghteenth  series,  before  men- 
tioned, and  allowed  with  priority,  and  of  seven 
oCber  recdver's  certificates  named  in  8ck«tdule 
K  to  tbe  commissioner's  second  report,  and  al- 
lowed with  priority;  seven  of  the  entire  four- 
teen having  been  issued  under  one  of  the  two 
orders  before  mentioned,  each  dated  June  29, 
18m,  and  the  other  seven  under  the  other  of 
tboee  two  orders.  The  drcuit  court,  in  its  final 
decree,  reserved  for  future  determination  all 
qoestions  of  the  relative  priorities  and  equities 
among  those  who  were  ^ven  liens  prior  to  tbe 
mortgage  bonds,  in  case  the  respective  proper- 
ties snoold  not  sell  for  amounts  in  excess  re- 

1^ 1 1     spectively  of  the  liens  to  which  precedence  was 

""1  pven  orer  the  mortgage  debts.  8.  A.  Fletcher 
ik  Oo.  ai^wal  from  that  port  of  the  decree,  and 
inaltt  that  the  decree  ought  to  have  found  that 
ibe  reoeJTcr's  certificates  held  bv  th^m  were  liens 
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of  the  force,  character  and  effect,  and  to  the 
extent,  provided  by  the  tvro  ordcna  of  June  29, 
1881,  according  to  the  purport  of  the  certifi- 
cates, and  entitled  to  priori^  of  payment  over 
all  bonds  and  debts,  and  all  reodvers  debts  and 
certificates,  except  the  recdver's  certificates  spe- 
cially excepted  in  those  orders.  By  each  of  the  or- 
ders of  June  29, 1881,each  certificate  to  be  issued 
under  it  was  dedared  to  be  a  special  diarge  and 
lien  on  the  line  and  property  in  respect  of  which 
it  should  be  issued,  rtperior  in  lien  to  all  mort- 
gage bonds,  and  debts  of  the  company,  and 
receiver's  debts,  except  sudi  receivers  debts  as 
had  theretofore  been  declared  by  order  of  court 
to  be  special  charges  and  lienson  such  line  and 
property.  We  are  of  opinion  that  (with  the  ex- 
ception of  debts  for  taxes,  and  recdver's  certifi- 
cates issued  to  borrow  money  to  pay  taxes,  or 
to  disdiarge  tax  liens),  there  should  be  no  pri- 
ority or  preference  amons  the  debts  and  claims, 
whether  receiver's  certificates  or  other  debts, 
which  arc  adowed  precedence  over  the  mort- 
gage bonds  of  an'7  road;  but  that  all  should 
stand  alike,  notwithstanding  any  orders  hereto- 
fore made,  and  that  the  decree  should  so  pro- 
vide. 

It  results  that  the  deereee  are  rewned  so  far 
as  they  allow  to  Waring  Brothers  the  benefit 
of  the  994  Paris  and  Decatur  bonds  as  unex- 
chanffed  and  uncancded  bonds,  and  so  far  as 
they  deny  priority  over  the  Pm  and  Decatur 
bonds  to  the  items  of  $80,822.09  and  $14,140.67, 
and  so  far  as  they  fail  to  provide  that  there  shall 
be  no  priori^  or  preference,  with  die  exception 
above  stateo,  among  the  debts  and  claims, 
whether  recdver's  certificates  or  other  debts, 
which  are  allowed  precedence  over  the  mortgage 
bonds  of  any  road;  and  the  eatieet  areremanaed 
to  the  drcmt  court,  with  a  direction  to  make 
those  modifications  In  the  decrees;  and  in  all 
other  respects  the  decrees  are  affirmed.  NotoeU 
ofv  o^jotMef  in  this  court  for  or  against  any  party , 
and  the  expense  of  printing  the  record  is  to  be 
borne  equally  by  Borg  ana  others  and  Waring 
Brothers. 
True  copy.   Test: 

James  H.  MoKeoney,  CSerk,  Sup.  Oo«irC»  U.  8. 


WALTON  FERGUSON,  Plff,  ^  Err.. 

CHESTER  A.  AUTHUR,  Late  OoUector  of  the 
PoBT  OF  Nbw  Yobx. 

(Bee  8.  a  Reporter's  ed.  48M8QD 

Import  thiiff  on  proprietaqffnedicinm, 

Henry^  oakitned'msgnests  betng  a  medidnalprep- 
arstion.  Imported  in  Dottles  and  reooinmeoaed  to 
the  public  as  a  proprietanr  medicine,  is  subject  to 
a  duty  of  60  per  cent  ad  valorem^  under  section  2804 
R.  8.  schedule  M,  and  not  twdve  cents  per  pound 
under  the  same  section  and  schedule. 

fNo.  190.] 
Argued  Mar  t4, 1886.      Deeided  Apr.  $.  1886. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 
The  case  is  stated  by  the  court 
Mr  Edwin  B.  Smith,  for  plaintiff  in  error. 
Mr,  Wm.  A.  H»iarj»  A»H.  AUp-Om.,  for 
defendant  in  error. 
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Mr,  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  brought  by  Walton  Fergu- 
son, in  the  Supreme  Coiirt  of  the  State  of  'New 
York,  and  removed  faito  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  against  the  Collector  of  the  Port  of 
New  York,  to  recover  moneys  paid  under  pro- 
test, in  January,  1876,  as  duties  on  an  importa- 
tion of  Hcnry^  calcined  magnesia,  maae  by 
said  Ferguson,  doing  business  as  J.  &  S.  Fergu- 
son. Tne  Collector  exacted  on  l^e  merchan- 
dise a  duty  of  50  per  cent  ad  valorem,  under  the 
following  provision  of  the  Revised  Statutes, 
(sec.  2504,  schedule  M,  p.  480,  2d  ed.): 

"Proprietary  medicines:  pills,  powders, tinc^ 
ures,  troches  or  lozenges,  sirups,  cordials,  bit- 
ters, anodyne8,tonic8,  plasters,  liniments,sa]ves, 
ointments,  pastes,  drops,  waters,  essences,  spir- 
its, oils,  or  other  medicinal  preparations  or  com- 
positions, recommended  to  the  public  as  pro- 
prietary medicines,  or  prepared  according  to 
some  private  formula  or  secret  art  as  rem^es 
or  specifics  for  amr  disease  or  diseases  or  affec- 
tions whatever  ofi^ting  the  human  or  animal 
body;  50  per  centum  (Stalorem." 

The  plaintiff  contended  that  the  article  was 
dutiable  at  twelve  cents  per  pound,  under  this 
provision  of  the  same  section  and  schedule  (p. 
477):  ''Magnesia:  carbonate,  six  cents  per 
pound;  calcined,  twelve  cents  per  pound." 

At  the  trial  there  was  a  vc»rdict  for  the  de- 
fendant, and  he  had  judgment,  and  the  plaint- 
iff has  brou^rht  a  writ  oferror. 

The  bill  of  exceptions  contains  the  following 
statements: 

"The  merchandise  in  question  was  Henry's 
calcined  magnesia,  prepared  by  Thomas  and 
William  Henry,  manniacturing  chemists,  of 
Manchester,  England,  and  put  up  in  ounce  bot- 
tles; in  the  glass  of  each  bottle  was  blown  the 
words  'Henry's  calcined  magnesia,  Manchester,' 
and  over  one  end  of  each  bottle  was  pasted  a 
stamp,  of  which  the  following  is  a  copy: 


Value            ^^—.^^^^^ 

/<C^®®N       Thos.  ft 

d 

00 

above  U.     A^               ©\ 

Is                  o  jwiU'm  Henry 
not  exceedlnK\P                 J 

6 

O 

N^^g.  ^/^    Manchester. 

2-%. 

It  also  appeared  in  evidence  that  accompany- 
ing each  bottle  thereof  was  a  wrapper;  that 
upon  said  wrapper  was  a  circular;  that  of  the 
said  labels  the  followlDg  are  copies: 

'Henry's  calcine'\  ma^csia. 

Trice* 2«  9tf.    Stamp  included. 

*Cavtion. 

'The  purchasers  of  this  article  are  r&jpested 
to  observe  that  the  words  Thos.  and  William 
Henry,  Manchester,  are  engraved  on  the  eov- 
enimcnt  stnmp  pasted  over  the  cork  of  each  bot- 
tle. This  is  the  only  effectual  security  against 
the  counterfeited  imitations  which  are  sold  in 
bottles  similarlv  moulded,  under  their  names. 
Trade-mark,  'Henry's  Calcined  Magnesia.' 

'Caution. 

'Messrs.  Thus.  &  Wm.  Henry,  of  Mancheittcr, 
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have  leceived  fre^ent  complaints  that  tbeii 
calcined  magnesia  is  counterfeited  in  the  United 
States,  and,  naving  been  furnished  with  speci- 
mens of  spurious  and  very  inferior  imibUiona 
there  vended,  in  bottles  dmiiarlv  moulded,  and 
with  forged  stamps  and  bills  of  direction,  \)eg 
leave  to  caution  the  consumers  of  their  magne- 
sia in  America  to  purchase  it  only  of  persons 
whose  character  is  sudi  as  to  preclude  their  x^ 
ImsjBL  spurious  article  knowing  it  to  be  sacb. 

'Druggists  and  storekeepers  are  informed 
that  Messrs.  J.  &  S.  Ferguson,  late  Ogdec. 
Ferguson  &  Co.,  merchatits.  of  New  York,  aie 
the  sole  wholesale  agents  authorized  bv  Measra. 
Henry  in  the  United  States,  and  that  the  article 
may  be  constantly  had  of  Uiem  genuine  and  on 
the  best  terms.  Trade-mark,  Henry's  Calcined 
Ma^esia.' 

That  upon  the  first  of  the  aforesaid  labec» 
was  pasted  a  stamp;  that  thefoUowlvg  ia  a  cc^y 
thereof: 


^,6.  Inter.  11^^ 

Vignette. 

Proprietary« 


Four  cents. 


That  the  following  is  a  copy  of  the 
circulsjr: 

Trade  Mark: 
'Heniy's  Calcined  Magnesia. 
^Qenume  Calcined  Magnesia. 

'Prepared  by 
-fhomas  and  William  Henry, 
'Manufacturing 
'Chendflta, 
'East  St.  and  St  Peters,  Manchester. 
'And  sold  wholesale  by  them,  and  in  London 
by  Bayley  &  Company,  Cockspur  St;  Bardaj 
&  Sons,  Farmington  St;  Butler  Sb  Criape,  4 
Cheapside;  Edw8jd8,157  QueenVictoria  Street ; 
F.  Newberry  &  Sons,  87  Newgate  Street;  J  San- 
r  &  Sons,  150  &  252  Oxford  Street;  Sutton 
ate  Dicey  &  Co.),  10  Bow  Chnrch  Yard,  and 
avory  &  Moore,  143  New  Bond  Street,  In  bot- 
tles at  29.  9^.,  or  with  ground  stoppera  at  4a. 
6d.,  stamps  included  (the  names  oi  the  inre> 
parers  being  engraved  upon  each  govemment 
stamp,  pasted  over  the  cork  or  stopper  of  each 
bottle,  whidi  in  British  dominions,  where  the 
forgery  of  the  stamp  is  highly  penal,  is  the  beat 
aecurif^  against  counterfeits),  and  retail  by  at 
least  one  agent  in  every  countiy  town.' " 

The  circular  went  on  to  set  forth  the  benefi- 
cial use  of  calcined  magnesia  in  certain  nwci- 
fied  diseases,  and  in  complaints  of  chikben; 
and  the  dose  required  for  children  and  for 
adults;  and  wherein  calcined  magnesia  la  su- 
perior to  common  or  uncaldned  magnesia  alba, 
and  then  proceeded:  "In  consequence  of  im- 
provements which  they  have  made  in  the  man- 
ufacture of  calcined  magnesia.  Mean.  Henry 
are  enabled  to  offer  to  the  public  their  prepara- 
tion of  this  medicine,  which  has  already  oeen 
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boDorod  with  the  approbfttlon  of  some  of  the 
first  chemists  and  pbysiciaiis  of  the  age,  with 
increased  confidence  in  its  superior  qualit  J.  The 
calcined  magn^ia  prepared  by  them  wfll  be 
f oond  to  be  j^rfectlT  deprived  of  carbonic  add, 
free  firom  taste^smell  or  other  disagreeable  prop- 
erty, and  without  rooi^ess  orgnttiness  to  the 
toudi  or  the  palate." 

Thebill  of  exceptioiis  further  sa:p:  'Tlain> 
ifTs  testimony  proved  that  all  calcined  magne- 
^  is  a  well  Known  medicinal  preparation  of 
Bagneda,  made  from  sulphate  of  mafi;Desia.  bi- 
carbonate of  soda,  and  OAlcined  by  heat.  A 
formula  for  the  prroaration  is  contained  in  the 
dispensatories,  and  first  class  chemists  frequent- 
ly prepare  the  artide  for  their  own  use.  The 
article  comes  in  bulk  and  is  sold  at  $2.50  per 
pound.  Henry's  calchied  magnesia  is  imiver- 
sallT  known  by  that  name  ana  has  a  character 
of  its  own,  distinct  from  ordinary  calcined 
magnesia,  although  it  is  used  for  the  same  pur- 
poees.  It  has  been  prepared  by  the  same  family, 
a  firm  of  manufactuiing  chemists  in  Manches- 
ter. Eng^d,  for  the  last  one  hundred  years. 
and  has  a  peculiar  value  in  the  market  It  sells 
in  this  country,  at  wholesale,  by  the  dozen, 
ounce  bottles,  for  (8.50,  and  for  twenty-seven 
shillings  in  England;  whereas,  Husband's  prep- 
aration, the  American  preparation  of  the  high- 
est repute,  sells  at  $8.00  or  $8.50  per  dozen. 
Heiuxs  preparation  has  a  peculiar  reputation 
oo  account  of  the  nicety  with  which  ft  is  pre- 
p«red.  Whether  it  is  prepared  according  to  the 
formula  siven  in  the  dispensatory  no  witness 
knew.  There  was  no  dispute,  upon  the  above 
facts,  in  regard  to  the  history  of  Henrjr's  mag- 
nesia and  its  peculiar  value  and  reputation,  and 
the  form  ana  style  and  representations  under 
which  it  has  been  and  is  presented  to  the  nub- 

ISc"  ^* 

At  the  dose  of  the  evidence  on  both  bides, 
the  defendant  moved  the  court  to  direct  a  ver- 
dict fi)r  him,  upon  the  ground  that  the  plaintiff 
had  faQed  to  snow  that  his  merchandise  was 
■oC  "a  proprietary  medicine  or  medicinal 
preparation,'^ within  the  meaning  of  the  above 
pnmsion  under  which  the  duty  was  exacted. 
Before  a  ruling  was  made  on  that  motion,  the 
plaintiff  reguested  the  court  to  submit  the 
question  of  fact  to  the  Jury,  on  the  ground  that 
shere  was  a  substantial  question  of  fact  which 
was  in  dkpute.  The  court  denied  the  plaint- 
UTs  request,  and  he  excepted.  The  court  then 
directed  the  Jury  to  find  a  verdict  for  the  de- 
fendant, on  tne  ground  that  there  was  no  ma- 
terial question  of  fact  in  dispute,  and  to  such 
ruling  the  plaintiff  excepted.  The  Jury  there- 
upon rendmd  a  verdict  for  the  defendant 

That  the  article  in  question  is  a  medicinal 
preparation  there  can  be  no  doubt  The  dr- 
colar  sets  forth  its  virtues  as  a  remedy  in  dis- 
cMe,  and  calls  it  a  "medicine." 

Is  it  recommended  to  the  public  as  a  proprie- 
tary madidnef  "Proprieta^'  is  defined  thus 
— m  The  Imperial  Dictionary:  "bdonginff  to 
ownership;  as,  proprietary  rights"— in  Web- 
ster: ^'belonging,  or  pertttning.  to  a  proprie- 
tor^  "pioimtor^  being  defined,  "one  who 
has  the  legml  richt  or  exclusive  title  to  any- 
thing^hetber  m  possession  or  n6t;  an  owner 
— in^Woffcester:  "relating  to  a  certain  owner  or 
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It  is  quite  plain,  we  think,  that  Thomas  and 
William  Henry  recommenaed  their  calcined 
magnesia  to  the  public  as  a  medicine  in  which 
they  had  a  proprietary  right,  as  owning  all 
that  there  was  of  good  will  and  business  repu- 
tation appurtenant  to  the  article,  resulting  from 
its  name  and  from  what  they  stated  about  its 
^manufacture.  They  prepared  it  and  put  it  up 
in  glass  bottles,  in  each  of  which  was  blown 
the  words  "Henry's  Caldned  Magnesia,  Man- 
chester." Over  one  end  of  each  bottle  was 
pasted  an  English  revenue  stamp,  with  their 
name  on  it  They  annoimced  a  property  in  the 
trade-mark,  "Henry's  Caldned  Magnesia." 
They  called  it  "their  calcined  magnesia." 
They  annoimced  J.  &  8.  Ferguson  as  thdr  sole 
wholesale  agents  in  the  United  States.  They 
I'ecommendcd  the  artide  as  of  superior  quality, 
because  of  improvements  which  they  had  made 
in  its  manufacture,  and  stated,  as  a  result  of 
those  improvements,  that  the  article  had  no  car- 
bonic add,  no  taste,  smell  or  other  disagreeable 
property,  and  no  roughness  or  grittiness  to  the 
touch  0/  palate.  To  complete  this  proprietary 
charactei^  they  put  on  each  botUe  a  four  cent 
United  States  internal  revenue  proprietary 
stamp.  Although  it  appeared  st  the  trial  that 
all  caldned  magnesia  "  is  a  well  known  medi- 
deal  preparation  of  magnesia,  made  from  sul- 
phate of  magnesia,  bicarbonate  of  soda,  and 
calcined  by  heat,"  and  that  a  formula  for  the 
prepai^tion  was  contained  in  the  dispensato- 
ries, it  did  not  appear  that  Henry's  prcpaia- 
tion  was  made  according  to  that  formula;  while 
it  did  appear  that  it  was  universally  known 
by  the  name  of  "Henrj;'s  Calcined  Magnesia," 
and  had  a  character  of  its  own,  distinct  from 
ordinary  calcined  magnesia,  although  used  for 
the  same  purposes,  and  that  it  haa  been  pro- 
pared  by  the  same  family  at  Manchester  for 
100  years,  and  had  a  peculiar  reputation  on  ac- 
count of  the  nice^  with  which  it  was  prepared, 
and  a  peculiar  value  in  the  market,  bhown  ii  / 
theprice  it  conunanded. 

We  cannot  doubt  that  this  was  an  artide 
recommended  to  the  public  as  a  proprietair 
medicine,  within  the  statute.  It  may  fafi 
within  that  clause,  without  being  prepared 
according  to  some  private  formula  or  secret 
art,  as  a  remedy  for  disease.  The  statute  is  in 
the  alternative. 

A  reference  to  the  internal  revenue  law 
(Schedule  A  to  sec.  8419,  R  8.  p.  678,  2d  ed.) 
shows  the  sense  in  which  Congress  used  the 
word  "proprietary."  It  imposed  internal  rev- 
enue taxes  on  medicinal  preparations,  where 
the  person  making  or  preparing  them,  1,  bad 
or  claimed  a  private  formula  or  secret  or  art: 
2,  had  or  claimed  an  exdusive  right  or  titie  to 
the  making  or  preparing  them;  8,  made  or  sold 
them  imder  a  patent;  4,  recommended  tlici 
to  the  public  as  proprietary  medicines,  or  as 
remedies  for  disease.  Thus,  a  medicinal  prep- 
aration  might  be  proprietary,  without  being 
made  by  a  private  formula,  or  under  an  exclu- 
sive right  claimed  to  the  making  or  preparing 
it,  or  imder  a  patent  These  internal  revenue 
provisions  haa  their  inception  in  the  Act  of 
July  1,  1862,  chap.  119  (12  Stat  at  L.  484). 
while  both  of  the  customs  provisions  above 
cited  sre  first  found  in  the  Act  of  July  14, 1862. 
chap.  168  (12  Stut.  at  L.  548, 549).    The  word 
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"proprielarr."  u  applied  to  a  medicinal  pra>- 
aratioD,  In  tlic  revcuue  laws,  bad  lu  OTigin 
then. 

The  plaintllT  contcDds  Ihat  bccaose  ada^of 
K>  much  a  pound  is  laid  oa  caldned  mafiiiMa 
t^  (hat  apcciSc  nNme,  thU  Heuf's  aucUled 
magnesia,  imporled  in  bolltes  end  sold  by  the 
bottle,  bj  ibat  name,  cannot  be  dutiable  ^lader 
the  general  designation  of  a  proprietary  medi- 
doe.  But  Ihta  article  is  not  and  doee  not  pur- 
port to  be  the  calcined  magne«ia  dutiable  at 
twelve  cents  a  pound.  By  the  mode  of  manu- 
facture used,  tne  carbonic  add  Is  eliminated, 
the  taste  and  smell  an  destroyed,  other  dis- 
agreeable qualities  are  removed,  and  all  grlttl- 
neas  is  ^t  rid  of.  It  "has  a  character  of  its 
own,  distinct  from  ordinate  calcined  magne- 
sia," as  the  bill  of  exceptions  states,  which 
must  arise  from  the  special  mode  of  manufac- 
ture. The  "ordinary  calcined  magnesia"  is 
that  sold  in  bulk  and  by  the  pound,  and  duti- 
able at  twelve  cents  a  pound.  It  was  undoubt- 
edly to  reach  just  such  medidoal  preparations 
(489]  BS  this— the  monopoly  ot  a  particular  petson, 
commanding  a  price  due  to  a  spedal  mode  of 

manufacture,  sold  In  bottles,  havliig  a 

attached  Identtfying  the  manufacturer  i 

proprietor  of  all  that  imparted  the  special  merit 
and  produced  the spedaJ  price — that  thespedal 
revenue  tax  was  laid. 

The  duty  by  the  pound  on  caldned  magne- 
sia, and  the  ad  valorem  duty  on  proprietary 
medicines,  starting  together,  as  they  did,  in 
the  Act  of  July  14, 1863,  and  continued  In  the 
aatne  language  in  the  Revised  Statutes,  and  re- 
producedintheActotHarcbS,  1888,  chap.  131 
(aa  Stat,  at  L.  498, 494),  with  the  duty  on  ca^ 
doed  magnesia  put  at  ten  cents  per  ponnd, 
and  the  word  "proprietary"  extended^  to  all 
proprietary  articles,  and  not  confined  to  proprie- 
tary mediciues,  the  principle  of  the  cases  died 
for  theplaintiff  doee  not  apply. 

In  Honm-*.  OoU«elor,  1  Wall.  486  [68  XJ.  8. 
bk.  17,  L.  ed.  6881,  "almonds"  bad  been  di 
able  w  nomine  altnoEt  Immemorially,  aod 


dutl- 


ad  valortm  duty  was  imposed  on  them, 
monds,"  In  the  Act  of  1846;  and  It  was  held 
that,  under  the  Act  of  I!J57,  they  were  not 
subject  to  a  lees  duty,  sa  "fruits,  green,  ripe 
and  dried." 

Id  Moriut  t.  Arthvr,  US  U.  S.  144  [Bk  24 
L.  ed.  420],  "patent  leather"  was  dutiable  by 
that  name.  In  the  Acts  of  1861  and  1862.  The 
Act  of  1672  imposed  a  lens  duty  on  "skins 
dressed  and  finished,  of  all  kinds."  It  was 
held  that  the  old  duty  on  patent  leather  con- 
tinued, because,  though  it  was  a  finished  akin, 
somethini;  was  done  to  it  after  it  could  be 
ealled  a  finished  skin,  to  make  pntent  leather  of 
it.  In  the  cose  at  Imr,  Hciirv's  aiiicle  Is  not 
the  ordinary  calcined  masticsia^  dutiable  by  the 
pound,  but  something  is  done  to  that  onlinary 
calcined  ma^esia  by  (he  Henrys,  which.  In 
coDoectioQ  with  the  manner  in  which  it  is  put 
up  and  sent  forth,  mokes  it  a  proprietary  medi- 
cine, although  the  base  of  it  is  magnesia,  cal- 

In  Arthur  t,  BUpl-ani,  M  U.  8.  IM  [Bk.  34, 
Led.  7711,  "confectionery"  was,  by  ihe  Act 
of  1864,  dutiable  at  fifty  cents  a  pound,  and 
by  the  ActodSTSaduty  of  fivecentsapound 
wu  laid  on  chocolate.    It  wo*  held  that  an 


article  which  was  simply  diocolatewaa  dud- 
able  as  chocolate  and  not  as  coofectloDeiy. 
A  like  case  is  that  of  Arlkur  t.  Bitim*,  96 


elnthe  AcA  of  1864. 


igdntl- 
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tore*  ot  cotton.  In  the  Act  of  1872. 

Then  wasno  qneatloii  ot  fact  for  the  \atj, 
and  It  was  proper  for  the  ooart  to  dlnct  a  Ter- 
diet  for  the  aefendant.  Improttrntnt  On.  r. 
irunKm,14Wall.443  [81  U.  S.  bk.  W,  L.  ed. 
8671 :  i%<u>Mft  V.  Fiint,  28  WaD.  1 16;  [80  U.  B. 
bk.%,L.ed.780J;  flMsri  t.  Bubr.  97  U.  & 
819  [Bk.  94,  L.  ed.  9R81;  Awdi'M  T.  SM>ii,  101 
U.  S.  16  [Bk.  20, L.  ed. 9801;  Orimt.  Bouttem. 
104  IT.  s:  S68  [Bk.  26,  L.  ed.  840]:  SandaUv. 
Ballimon  tft  Ohio  R.  A  Ch.  108  V.  8. 478  [Bk. 
37,  L.  ed.  1003]\ATiderton  Oa.  Comrt.  ▼.  B«al, 
and  Baglit  v.  Tratidier^  In».  Q>.  118  U-  a  837, 
SieiBk.  38,  L.ed.  966,  9891;  aehaMd-v.OM^ag: 
ae.B.Oo.  \aaU.  S24]. 

Judgment  aghtntd. 

Tmeeopr.  TMa 

Jama*  H.  HeKaoneT,  deck,  Sopl  Ooun,  U.  8. 


TOWN  OF  MAHOMBT.  Ftf.  in  Srr..       I 
t. 
JOHN  U.  QUACEENB1T8H. 

(See  S.  a  Beportert  ed.  a»«lU 
Municipal  tondt. 


TK  ERROR  to  the  Circuit  Court  of  the  nniled 
i  States  for  the  Southern  District  of  nUiiois. 

The  case  la  stated  In  the  opinion  of  ttw  court 
and  in  the  case  therein  referred  to. 

MetsTM.  John  MeNvUa,  R.  A.  Lemon  and 
John  J.  Wmd,  for  plaintiff  in  error. 

Xr.  T.  C.  Mather,  for  defendant  In  error. 

Mr.  Chi^  Juttiee  Walt«  delivered  the  opin- 
ion of  the  court; 

The  facts  of  this  case  ore  identical  with  those 
ofAiuUrtonv.SantaAntutAant^eSSj.ciceptthtt 
here  the  bonds  were  issued  by  one  township  on 
the  line  of  the  Danville,  Urbana,  BloominTion 
and  Pekin  R^lroad,  and  then  by  anoUier. 
The  bonds  in  the  two  cases  an  the  some  in 
form  and  the  statutory  authority  for  their  issue 
the  same.  All  queaUons  actually  decided  io 
the  other  case  are  conduded  In  this,  but  one 
point  is  made  now  that  was  not  preaenled  then, 
and  it  arises  on  these  facts: 

Artlde  8,  section  S3  of  the  Illlnoit  Constitu- 
tion of  1848,  which  was  lu  force  when  the  stat- 
utes on  whic^  the  case  depends  wen  passed, 
contained  this  provision; 

' '  And  no  private  or  local  law  which  may  be 

passed  by  the  General  Aaaembly  shall  embraca 

117  V.  S. 
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more  thno  one  Rubject,  and  that  shall  be  ex- 
pressed in  the  title. 

The  Act  of  1867,  under  which  the  bonds 
were  issued,  was  a  private  or  local  law  with  the 
following  title: 

*'An  Act  to  Amend  the  Articles  of  Associa- 
tion of  the  Ihmyille,  Urbana,  Bloomington  and 
Pekin  Railroad  Compecny*  and  to  Extend  the 
Powers  of  and  Confer  a  Charter  upon  the 


The  parts  of  the  Act  pertinent  to  Ihe  present 
inaairy  are  sections  1, 13  and  18.  These  are  as 
foUows: 

"Section  1.  Be  it  enacted  by  the  people  of  the 
State  of  lUinoie  repreeented  in  the  Qeneral  A»- 
mmblif.  That  the  said  corporation  is  hereby 
created  a  body  politic  and  corporate  under  the 
name  and  s^fe  of  'The  Danville,  Urbana, 
Bloomhiflton  and  Pekin  Railroad  Company/ 
etc  And  the  said  company  is  authorized  and 
empowered  to  locate,  construct  and  complete 
a  railroad,  extending  from  the  City  of  Pekin, 
Id  Tazewell  County,  Illinois,  throujgh  or  as 
near  as  practicable  to  the  Towns  of  Tremont, 
Macldnatown,  Concord,  Bloomington,  Leroy, 
Mount  Pleasant,  Mahomet,  Champaign  City, 
Urbana  and  St.  Joseph  to  the  east  boundary  of 
the  SUte  of  Illinois,'^  etc. 

"Section  12.  To  further  aid  in  the  construction 
of  said  road  by  said  company,  any  incorporated 
town  or  township  in  counties  acting  under  the 
township  organization  law,  along  the  route  of 
said  road,  may  subscribe  to  the  capital  sto/'k  of 
■aid  company  in  any  sum  not  exceeding 
$250,000. 

"  Section  18.  No  such  subscription  shall  be 
made  until  the  question  has  been  submitted  to 
the  lend  voters  of  such  incorporation,  town  or 
towDsnip  in  which  the  subscription  is  proposed 
to  be  made;  and  the  clerk  of  each  of  sud  towns 
or  townships  is  hereby  required,  upon  the  pres- 
entation 01  a  petition  signed  by  at  least  ten 
dtizeos,  who  are  legal  voters  ana  taxpayers  of 
each  town  or  township  for  which  he  is  clerk, 
and  in  whidi  petition  the  amount  proposed  to 
be  subscribed  shall  be  stated,  to  post  up  notices 
fa  ai  least  three  public  places  in  each  town  or 
township,  which  notice  shall  be  posted  not  lees 
than  thirty  days  before  the  day  of  holding  such 
election,  notifying  the  legal  voters  of  such  town 
or  township  to  meet  at  the  usual  place  of  hold- 
Inx  elections  in  such  town  or  township,  or  some 
other  convenient  place  named  in  such  notice, 
for  the  purpose  of  voting  for  or  against  such 
sobecription;  Provided,  That  where  elections 
may  have  already  been  held,  and  a  majority  of 
the  legal  voters  of  any  township  or  incorporated 
town  were  in  favor  of  a  subscription  to  said 
railroad,  then,  and  in  that  case,  no  other  eleo- 
tioa  need  be  had,  and  the  amount  so  voted  for 
sball  be  subscribed  as  in  this  Act  provided. 
And  such  elections  are  hereby  declared  to  be 
legal  and  valid,  as  though  this  Act  had  been  in 
force  at  the  time  thereof,  and  all  the  provisions 
hereof  had  been  complied  with." 

The  point  now  made  is  that  the  statute,  so 
far  as  it  undertakes  to  authorize  municipal- 
ities to  sabscribe  to  the  capital  stock  of  the  cor- 
poratiooy  Is  unconstitutional  because  it  em* 
bnoea  two  distinct  subjects,  one  Uie  incorpora- 
HoQ  of  the  railroad  company,  and  the  other  an 
sakigemeiit  of  the  corporate  powers  of  muni- 
cipal oorporatiQDS,  the  flnt  of  which  alone  is 


expressed  in  the  title.  This  objection,  it  seem# 
to  us,  is  fully  disposed  of  by  the  case  of  Super- 
vieore  of  Schuyler  Co,  v.  Boek  Island,  etc.  R,  B. 
Co.  25  111.  182,  decided  by  the  Supreme  Court 
of  Illinois  in  1860.  There  the  title  was  "  An 
Act  to  Incorporate  the  Rock  Island  &  Alton 
Railroad  Company,"  and  the  Act,  besides  in- 
corporating the  company,  authorized  counties 
to  subscribe  to  the  stock.  As  to  this  the  court 
said,  speaking  through  Chief  Justice  Caton: 
"We  think  the  tide  ofthis  Act  sufficient  to  em 
brace  the  whole  of  the  Law,  and  that  it  is  h 
compliance  with  the  constitutional  requirement 
All  the  provisions  of  the  Act  are  appropriately 
designed  to  carry  out  the  object  of  the  cor- 
poration. If  it  was  proper  to  authorize  sub- 
scriptions to  the  stock,  it  was  certainly  proper 
to  enable  individuals  or  counties  to  subscribe 
and  specify  the  terms  and  conditions  on  which 
they  might  subscribe,  and  the  mode  of  making 
the  subscription." 

In  States  where  constitutional  provisions  like 
that  now  under  consideration  have  been  decided 
to  be  mandatory,  and  not  directory  only,  it  has 
generally  been  held  that  the  requirement  is 
satisfied  if  the  law  has  but  one  general  object, 
and  that  is  clearly  expressed  in  Uie  title.  It  is 
enouffh  if  the  body  of  the  Act  is  germane  to 
the  title.  This  is  certahily  the  well  established 
rule  in  Illinois,  where,  as  was  said  by  Mr. 
Justice  Breese.  dissenting  in  O^Leary  v.  County 
of  Cook,  28  m.  548,  decided  in  1862,  the  "court 
has  leaned  rather  in  favor  of  the  validity  of 
private  acts,  when  the  subjects  of  the  acts  are 
multifarious."  In  that  case  a  provision  in  a 
law  entitled  "An  Act  to  Amend  an  Act  Entitled 
'An  Act  to  Incorporate  the  North  Western  Uni- 
versity,' "  which  prohibited  **  the  sale  of  Spiritu- 
ous liquors  within  four  miles  of  the  imiversi^, 
under  a  special  penalty  to  be  recovered  by  the 
County  of  Cook,"  was  held  by  a  majority  of 
Uie  court  not  to  be  repugnant  to  this  provision ' 
of  the  Constitution,  and  it  was  saia,  p.  688: 
"The  object  of  the  charter  was  to  create  an  in- 
stitution for  the  education  of  voung  men;  and 
it  was  competent  for  the  Legislature  to  embrace 
within  it  everything  which  was  desi|med  to  facil- 
itate that  object.  Every  provision  which  was  in- 
tended to  promote  the  well  being  of  the  institu- 
tion, or  its  students,  was  withinlhe  proper  sub- 
ject matter  of  the  law."  As  early  as  1858  it  was 
decided  in  Belletille,  ete.  B,  B,  Co.  v.  Gregory,  15 
111.  20,  that  in  an  Act  to  incorporate  the  Belleville 
and  Illiooistown  Railroad  Company,  authority 
could  be  given  the  company  "  to  extend  and 
unite  with  any  other  railroad  in  this  State."  So, 
too.  in  Firemen's  Benevolent  Asso,  v.  Loundmry, 
21  HI  511,  it  was  held,  in  1859,  that,  in  a  Uw 
entitled  "  An  Act  to  Incorporate  the  Firemen's 
Benevolent  Association  and  for  Other  Purposes," 
it  was  competent  to  provide  that  the  agents  of 
all  foreign  insurance  companies  doing  business 
in  Chicago  should  pay  tne  association  $2  on 
every  $1W  of  premiums  received  bv  them  dur- 
ing a  vear,  the  court  simply  remarking  on  this 
branch  of  the  case,  p.  575:  ''We  think  the  sixth 
section  germane  to  the  objects  of  the  bill  and 
embraced  properly  in  the  same  subject,  the 
whole  of  wnicn  is  sufficiently  expressed  in  the 
title."  The  same  general  prindple  has  been 
fully  recognized  and  enforced  in  Neifing  v. 
Bmtiac,  66  Dl.  172;  People  v.  Wright,  70  m. 
896:  P^opU  V.  Bridin,  80  lU.  423,  where  it  was 
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said,  p.  488:  '*  This  coun  has  gone  very  far  to 
uphold  statutes  supposed  to  be  within  the  ob- 
jection; "  **  the  body  of  the  Act  in  (question  is 
germane  to  the  title  of  the  bill; "  Outld  v.  Chi- 
eago,  82  111.  475;  and  FulUr  v.  Pigople,  92  UL 
185.  This  court  also  decided  to  the  same  effect 
in  JoTUJiboro  City  v.  Cairo  dt  8t.  LouU  B.  B, 
( 0,  110  U.  8.  199  [Bk.  28,  L.  ed.  118],  au  to  a 
similar  provision  in  the  Illinois  Constitution  of 
1870. 

It  is  further  insisted,  however,  that  if  this 
law  is  good,  so  far  as  the  ^eral  authority  to 
subscribe  is  concerned,  it  is  bad  to  the  extent 
that  it  seeks  to  give  effect  to  elections  which 
were  unauthori^  at  the  time  thev  were  held, 
and  we  are  referred  to  the  cases  of  Loekport  v. 
Oayhrd,fll  111.  276,  and  Middleport  v.  .^na 
Life  Ins,  Co,  82  Dl.  562,  in  support  of  this  posi- 
tion. In  Lodcport  v.  Oaylord,  it  was  decided 
that  a  provision  legalizing  certain  appropria- 

[513]  ^ons  theretofore  made  by  the  president  and 
trustees  of  the  viUage  and  certain  orders  drawn 
by  the  derk  was  not  germane  to  the  title  of 
"An  Act  to  Amend  the  Charter  of  the  Village 
of  Loekport,"  passed  February  12,  1858,  and 
in  Middleport  v.  Ins.  Co.  that  authority  to  issue 
bonds  in  liquidation  of  appropriations  voted  un- 
der a  prior  Act  was  not  germane  to  the  title  of 
"  An  Act  to  Legalize  Certain  Aids  Heretofore 
Voted  and  Granted  to  Aid  in  the  Construction" 
of  a  proposed  railroad.  The  first  of  these  cases 
was  decided  in  1871,  and  the  last  in  1876.  In 
the  present  case,  however,  the  provision  relates 
only  to  the  terms  and  conditions  on  which  sub- 
scription to  the  stock  of  the  railroad  company 
might  be  made,  which  it  was  said  in  Supervis- 
ors of  Schuyler  Co,  v.  Bock  Idand.etc,  R.  R.  Co. 
was  germane  to  the  general  subject  of  a  bill 
to  incorporate  a  railroad  company.  It  is 
nothing  more  nor  less  than  a  requirement  of  a 
vote  of  the  people  as  authority  for  the  subscrip- 
tion, with  a  proviso  that  if  the  vote  had  already 
been  taken  it  need  not  be  taken  over  again. 
This,  as  it  seems  to  us,  comes  within  both  the 
letter  and  spirit  of  the  earlier  adjudications, 
and  that  these  have  not  been  overthrown  by 
the  later  cases.  We  are  aware  that  in  Wdeh 
V  Post,  99  Dl.  474,  decided  in  1881,  the  court 
laid  that  "on  the  authority  of  Middleport  v. 
jEtna  Ins.  Co  "  it  was  "  inclined  to  hold  "  that 
power  could  not  be  given  to  municipal  corpora- 
tions  to  subscribe  to  the  stock  of  a  railroad 
irompany  in  an  Act  entitled  substantiallv  like 
that  now  under  consideration,  but  as  neither  In 
this  case,  nor  in  that  of  Middleport  t.  Ins,  Co,, 
nor  in  that  of  Loekport  v.  Oaylord,  was  anv 
reference  whatever  made  to  the  earlier  deci- 
sions, which  seem  to  be  so  decidedly  the  other 
way.  we  do  not  feel  ourselves  called  upon  to 
depart  from  the  long  settled  practice  in  the 
State  by  what  has  yet  been  done  towards  mak- 
ing a  change.  In  fact,  in  Fuller  v.  Pkoi.U,  be- 
fore cited,  which  was  decided  eight  years  after 
the  Loekport  Case,  and  three  years  after  that  of 
Middleport,  the  following  quotation  is  made 
t^ith  approval  from  Cooley  on  Const.  Lim.  1st 
>d.  144,  §  2:  •*  The  general  purpose  of  these 
provisions  is  accomplished  when  a  law  has  but 
one  general  object,  which  is  fairly  indicated  by 
its  title.  To  reouire  every  end  and  means  neces- 
sary or  convenient  for  the  accomplishment  of 

[514]  this  general  object  to  be  provided  for  by  a  sepa- 
rate Act  J  elating  to  that  alone  would  not  only 
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be  unreasonable,  but  would  actuallv  rmdet 
legislation  impossible."  And  4gain,  from  Sttn 
M.  Ins.  Co,  V.  Mayor,  8  N.  Y.  258:  '•There 
must  be  but  one  subiect.  but  the  mode  in  which 
the  subject  is  treated,  or  the  reasons  which  in- 
fluenced the  legislation,  could  not  and  need 
not  be  stated  in  the  title,  according  to  the  letter 
and  spirit  of  the  Constitution." 

in  Montrlair  v.  Ramsdell,  107  U.  S.  147  [Bk. 
27,  L.  ed.  431J;  Otoe  County  v.  Baldwin,  111 
U.  S.  16,  and  Aekley  School  District  v.  HaU. 
118  U.  S.  185  [Bk. 28.  L.  ed.  886. 954].  we  luid 
occasion  to  consider  the  same  general  question, 
with  the  same  result,  in  connection  with  skoilar 
provisions  in  the  Constitutions  of  New  Jersey, 
Nebraska  and  Iowa  respectively. 

Finding  nothing  in  this  case  to  distinguish  it 
from  Anderson  t.  Santa  Atma,  the  judgment  is 
affirmed  on  that  authority. 

True  copy.   Test : 

James  H.  McKenney,  Qerk,  Sop.  Oourt»  U.  SL 


JAMES  B.  DINGLE Y  bt  au.  Copartners, 
as  DiNOLBT  Brotuers,  Plffs,  in  Err., 

V, 

WESLEY  M.  OLER  et  al..  Copartners,  as 
W.  M.  Oler  &  Co. 


WESLEY  M.  OLER  et  al..  Copartners,  ms 
W.  M.Oler  &  Co.,  Plffs.  in  Err., 

V, 

JAMES  B.  DINGLEY  et  al..  Copartners, 

as    DiNGLBT  BROTIIER& 

(See  8.  C  Reporter's  od.  49(Mi04.) 

Executory  contract — time  for  performance — re^ 
fusal  to  perform— when  right  of  action  ac- 
crues. 

L  Where  a  contract  Is  mnde  betrrecn  two  flrms^ 
dealers  in  ice,  through  an  offer  by  one  firm  to  take 
from  the  other  a  carsro  of  ice,  and  **  return  the 
same  to  you  next  year  from  our  houses  ^  whioh  of- 
fer was  accepted  and  acted  upon,  it  can  be  executed 
by  the  first  firm  by  a  delivery  or  the  ice  called  for 
by  the  contract  at  any  time  during  the  sliippinff 
season  of  the  next  year.  The  first  firm  is  not  bound 
to  deliver  at  any  time  on.  demand  of  the  second 
firm. 

2  The  refusal  of  a  party  to  perform  an  executory 
contract,  in  order  to  authorvEe  the  other  party  to 
commence  suit  for  nonfulfllment,  must  be  distinct^ 
absolute  and  unequivocal.  Where  one  partv  baa 
the  right  at  any  time  during  a  certain  season  to  de- 
liver goods  under  contract,  a  refusal  to  comply 
with  a  particular  demand  for  an  iounedlate  deliv- 
ery does  not  authorise  the  party  malting  the  d^> 
mand  to  commence  suit. 

8.  The  refusal  of  one  party  to  deliver  goods  under 
a  contract,  if  not  treated  as  final  by  the  party  mak- 
ing the  demand,  cannot  afterwards  be  treated  as  a 
rofusal  authorizins;  the  commencement  of  salt. 

[Nos.  149.  150.] 
Argued  March  S,  9,  J886.  Decided  Aprils,  18S6. 

rl  ERROR  to  tkfi  Circuit  Court  of  tha  United 
States  for  thw  District  of  Maine. 
The  case  is  st&led  bj  the  court 
Messrs,  Orville  D.  Baker  and  Letiis  C 
Cornish,  for  Dinglev  brothers: 

The  cotirt  below  nas  found  that  durine  the 
delivery  time  Uie  plaintiffs  demanded  ana  the 
defendants  unqualifiedly  refused  to  deliver  any 
ice  during  the  season. 

117  r.  s. 
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Even  where  the  demnnd  to  before  the  con- 
tract time  for  ncrforiniince  has  bcKun,  a  dis- 
tinct anduncqujvocal  refusal  to  perform  at  all 
may  be  treated  as  &  breach  and  action  may  be 
bffooclit  at  once. 

It  Eas  been  frequently  held  in  the  case  of  an 
executory  contract  that  if  the  promisor  has  by 
any  pod&ve  act  rendered  himself  unable  to  per- 
form his  part,  it  uotonly  serves  to  dispense  with 
the  performance  of  any  conditions  precedent  on 
the  put  of  the  promisee  before  bringing  his  ac- 
tion, but  also  is  itself  a  breach  of  the  contract 

Short  ▼.  8Ume,  8  Ad.  &  £1L  N.  8.  858;  Love- 
lodtv. Franklyn,  8  Ad  <&;  BU.  N.  8.  871;  Fml 
T.  TVZey.  6Bam.  & C. 827;  ^tfarcf  t. JBmiwrv, 28 
Pick.  45S;  Kenermm  v.  &nry,  101  Mass.  152; 
Leake,  Contracts,  p.  400;  2  Chitty,  Contracts, 
p.  1067;  2  Puraons,  Contracts,  p.  687;  BenJ. 
Saks.  §567. 

We  also  maintain  that  when  one  party  to  an 
executory  contract  absolutely  refuses  to  per- 
form his  contract  and.  before  the  time  aimos 
for  performance,  distinctly  and  unaualifledly 
communicates  that  refusal  to  the  otner  party, 
that  other  parQr  can  if  he  choose  treat  that  re- 
fusal as  a  breach  and  oonmienoe  action  at  once 
therefor. 

C&rt  T.  AmbergaU  R.  Cb.  17  Ad.  &  EIL  N.  8. 
127;  BoehMUry,DeLaT(Mt,2'm.aiBL^l^\ 
Danube  dB.  8,R  Co.y,  Xerw,  11  C.  B.  K.  8. 
152;  FroH  ▼.  Knight,  L.  R  5£xch.  822;  L.  R  7 
Ezch.  lll;OaMrMy.Jlf«iMf«miM,19Iowa.l79; 
EoOaway  t.  Qrim^,  82  Iowa,  409;  Fox  v.  Kit- 
ion,  19  BL  519;  Chamber  of  Oommeree  v.  SoUttt, 
48  BL  519;  Du^ofi  v.  Andoroon.  86  Md.  567; 
Burtio  ▼.  Thompoon,  42  N.  Y.  246;  Bmoard  t. 
DtU^,  61  N.  Y.m;  ffaneoekr.  N.  T.  Life  Ins, 
Co.  18  Am.  L.  Reg.  108;  Bt  parte  PoOard,  2 
Lowell,  411;  Smoofe  Caee,  15  Wall  86;  Leake, 
Contracts,  p.  462;  BenJ.  Sales,  %  518;  2  Chitty, 
Contracts,  11th  ed.  p.  1067;  2  Parsons,  Con- 
tracts, p.  666;  Sedgwick,  Damages,  p.  419,  note. 

Sodi  then  we  find  to  be  the  law  in  the  case  of 
a  bilateral  contract ;  that  is,  a  contract  where 
both  parties  axe  bound  and  where  the  consider- 
ation of  each  promise  is  the  promise  of  the  other 
party. 

Bat  the  principle  applies  with  much  more 
feasoo  in  the  case  of  a  unilateral  contract,  as  is 
the  one  at  bar ;  one  parQr  having  already  per- 
foffiDed  the  consideration  and  the  other  bdng 
akneboimd. 

See  Moiterton  t.  Jfavor,  7  HiU,  61;  Dugan 
T.  Andmwn,  86  Md.  567. 

jrr.BeiMrd  Carter,  for  Oler  &  Company: 

By  the  true  construction  of  the  contract  Oler 
iktio.  were  onlv  bound  to  return  the  ice,  pro- 
vided they  could  do  so  without  loss  to  them ; 
•ad  therefore  they  had  a  riffht  to  refuse  to 
do  more  than  pay  the  price  the  ice  was  worth 
in  1879,  when  they  took  it  as  an  accommoda- 
tion, if  the  Dinglm  were  not  willing  to  wait 
for  the  delivery  unfil  it  fell  to  such  pnce. 

OlerftCo.  had  all  of  the  season  of  1880  to  de- 
Sver  the  Ice,  and  could  not  be  required  to  de- 
hver  It  or  any  part  of  it  in  July,  1^. 

We  understand  it  to  be  settled  Uw  that  where 
fhefe  Is  an  undertaking  to  do  a  thing  in  a  cer- 
tafai  year  or  month  or  any  other  determinate 
tfase,  the  party  so  undertaking  has  the  whole 
year,  month,  etc.,  to  perform  bis  undertaking, 
•ad  Is  in  DO  default  until  the  expiration  of  the 
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2  Wharton,  Cont  884;  BenJ.  Sales,  684. 

Having  all  the  season  of  IwO  to  deliver  the 
Ice,  this  action  was  prematurely  brought  in 
July,  1880,  which  was  long  prior  to  the  ctdse  of 
the  season,  even  though  the  court  should  find 
that  the  defendants,  by  their  letters  of  July  7 
and  15, 1880,  declared  that  th^y  would  not  de- 
liver the  ice  during  the  seasoL. 

2  Pftrsons,  Cont.  foot  809. 

The  principle  here  stated  was,  untfl  quite  re- 
cently, the  recognized  law  in  England. 

PkmpotU  V.  Bwine,  Mees.  &  W.  475;  RipUy 
V.  McLure,  8  Add.  &  £1L  N.  8.  878;  J^rnt  v. 
Knight,  Law  Rep.  5  Exch.  826. 

It  is  not  denied  that  the  English  courts  have 
more  recenUy  departed  from  mis  doctrine 

Nor  must  we  omit  to  say  that  this  court,  in 
Smoofi  Cam,  15  WaU.48(82  U.  8  bk.  21,  L. 
ed.  107),  in  mentioning  the  case  of  Hoeheter  v. 
De  La  Tour  Inddenttuly,  does  not  signify  any 
disapproval  of  it 

But  the  doctrine  of  the  older  English  cases  is 
maintained  by  the  Supreme  Court  of  Massa- 
chusetts, in  a  very  ably  reasoned  ODinion  in 
which  au  the  cases  are  reviewed :  ana  it  is  re- 
spectfully submitted  that  the  doctrine  there 
maintained  is  the  correct  one. 

Danidt  t.  Newton,  114  Mass.  589.  See  also 
i>a^  V.  InM,  Co.  45  Conn.  496.    See  61 N.  Y.  496. 

There  was  no  such  absolute  and  unequivocal 
refusal  of  Oler  ft  Co.  to  deliver  the  ice  during 
the  season  of  1880  as  authorized  the  plaintiffs  to 
bring  Uds  action  before  the  end  of  the  season; 
the  dafendant  having,  as  we  here  assume,  until 
the  end  of  the  season  to  make  the  deliveiy. 

Bbcheter  r,  De  La  Tour,  2  Ell.  &  Bl.  679; 

F^-oety,  Knight,  L.  R7Ezch.ll8;  Smoofi  Case, 

supra;  Atery  t.  Bowden,  5  Ell.  ft  BL  714; 

FMh  V.  Burr,  L.  R  9  C.  P.  214. 
■ 

Mn  JutUee  Matthews  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  aetumpeit  brought  by 
Dingley  Brothers  in  the  Superior  Court  of  tfaie 
County  of  Kennebec,  in  Maine,  against  W.  M. 
Oler  ft  Co.,  of  Baltimore,  to  recover  damages 
for  the  alleged  breach  of  an  agreement  wh^e- 
by ,  it  was  averred,  the  defendants  undertone  and 
promised,  in  consideration  of  8,245iMr  tons  of 
ice  deliveored  to  them  by  the  plaintifls  in  1879, 
to  return  and  deliyer  to  the  plaintifls  the  same 
quantity  of  ice  from  the  defendants'  ice  houses 
in  the  year  1880. 

The  case  was  removed  by  the  defendants  into 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Maine,  when  the  cause  was  put  at 
issue  by  a  plea  of  non  auumpeit,  and  was  sab- 
mitted  to  the  court  by  the  parties,  the  interven- 
tion of  a  Jury  having  been  dulv  waived. 

The  court  made  aspedal  finding  of  the  facts, 
and,  in  pursuance  of  the  concl^ons  of  law 
based  thereon,  rendered  Judgment  in  favor  of 
the  plaintiffs  for  the  sum  of  $7,885.85. 

Exceptions  were  taken  bv  each  party  to 
rulings  of  the  court,  on  which  errors  are  as- 
signea,  the  cause  being  brought  here  for  re- 
view on  writs  of  error  sued  out  by  the  respect- 
iveparties. 

Tne  court  found,  as  matter  of  fact,  that  late 
in  the  season  of  1879,  the  plaintifls,  finding 
themselves  in  possession  of  a  large  quantity  <» 
ice  undisposed  of,  and  which  threatened  to  be 
a  total  lofli,  pressed  the  defendants  to  buy  some 
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or  all  of  it.  Both  ^ties  were  dealers  in  ice, 
cultiog  it  upon  the  Kennebec  Riyer  and  ship- 
ping it  thence  during  the  season;  that  is,  while 
the  river  is  open. 

The  offers  of  the  plaintiffs  were  rejected,  but 
the  defendants,  by  their  letter  of  6th  Septem- 
ber, 1879,  made  a  counter  offer  to  take  a  cargo 
and  "  return  the  same  to  you  next  year  from 
our  houses."  The  plaintiffs  by  their  letter  of 
September,  1879,  accepted  this  offer  and  sev- 
eral cargoes  were  deliyered  upon  the  same 
terms;  the  total  delivery  was  8,245.26  tons. 

In  July,  1880,  one  of  the  plaintiffs  spoke  to 
one  of  the  defendants  about  deli vering  the  ice; 
and  he  replied  that  he  did  not  know  about  that, 
delivering  ice  when  it  was  worth  $5  a  ton, 
which  they  had  taken  when  it  was  worth  fifty 
cents  a  too,  but  he  promised  to  write  an  an- 
swer. July  7,  1880,  the  defendants  wrote,  re- 
peatinar  their  objections  and  saying,  among 
other  things :  *'  We  must,  therefore,  decline  to 
ship  the  ice  for  you  this  season,  and  claim  as 
our  right  to  pay  you  for  the  ice  in  cash  at  the 
price  you  offered  oUier  parties  here  (that  is, 
fifty  cents),  or  give  you  ice  when  the  market 
reaches  that  pomt." 

The  plaintiffs,  10th  July,  1880,  wrote  that 
they  haa  a  right  to  the  ice,  and  had  sold  it  in 
expectation  of  its  deliveiy,  to  which  the  de- 
fendants answered  16Ui  July,  1880,  recitinj;  the 
circumstances  of  the  case  and  the  hardship  of 
such  a  demand,  and  again  denying  the  obliga- 
tion. The  letter  contmns  this  sentence  :  ''  We 
cannot,  therefore,  comply  with  your  request  to 
deliver  you  the  ice  claimed,  and  respectfuUv 
submit  that  vou  ought  not  to  ask  this  of  us, 
etc.,  asking  for  a  reply  or  a  personal  interview. 
Neither  appears  to  have  been  dven,  and  this 
action  was  commenced  July  21,  1880.  The 
court  further  found  that  ice  was  worth  $5  a 
ton  in  July,  1880,  and  fell  later  in  the  season 
to  $2  a  ton. 

Thereupon  the  court  held,  as  matter  of  law, 
that  there  was  a  contract  executed  by  the  plaint- 
iffs, and  to  be  executed  by  the  defendants, 
who  were  bound  to  deliver  8,245^  tons  of  ice 
from  their  houses  on  the  Kennebec  lUver  during 
the  year  of  1880;  that  the  year  means  the  ship- 
ping season;  and  that  the  defendants  had  the 
whole  season,  if  they  chose  to  demand  it,  in 
which  to  make  delivery,  and  that  the  letters 
of  July  7  and  15,  from  the  defendants  to  Uie 
plaintiffs,  contained  an  unequivocal  refusal 
to  deliver  any  ice  during  the  season;  that  the 
defendants  hiaving  unqualifiedly  refused  to  ship 
the  ice,  this  action  can  be  maintained  though 
brought  before  the  close  of  the  season,  but  that 
the  damages  are  not  to  be  reckoned  by  the  price 
of  ice  in  July;  that  what  the  plaintiffs  lost  was 
8,245^(^  tons  of  ice  some  time  during  the  sea- 
son; tnat  the  price  of  ice  went  down  after  July 
to  $2  a  ton,  and  the  measure  of  damages  must 
be  reckoned  at  this  rate,  nitik  interest  from  the 
date  of  the  writ. 

To  these  conclusions  of  1&'#  the  plaintiffs 
below  excepted,  contending  that  the  right  to 
fix  the  time  for  delivery  under  the  contract  had 
vested  in  them,  that  it  was  properly  exercised 
by  their  demand  in  July,  1880,  that  the  refusal 
to  deliver  at  that  time  constituted  the  breach 
of  the  contract  by  the  defendants,  and  fixed 
the  damages  at  $5  per  ton,  the  market  value  of 
the  ice  on  that  day. 

98a 


The  defendants  below  excepted,  contendins 
on  their  part  that  the  letters  of  July  7  and  15 
did  not  constitute  an  unequivocal  refusal  to  de- 
liver any  ice  during  the  season,  amounting  to 
a  renunciation,  and,  in  that  sense,  a  breach  of 
the  contract;  and  that  the  action  was  prema- 
turely brought,  the  right  of  action,  if  any,  nol 
accruing  until  after  the  expiration  of  the  period 
within  which,  by  the  terms  of  the  contract, 
they  had  the  option  to  deliver. 

The  letter  of  July  7, 1880,  from  the  defend- 
ants to  the  plaintiffs  is  as  follows: 

"  Baltimore,  Md.,  7th  July,  1880. 
Messrs.  Dingley  Bros.,  (Gardiner,  Me. 

Dear  Sirs  :  As  per  promise  of  our  W.  M.  O. 
we  write  you  concommff  the  ice  we  got  from 
you  last  fall.  We  have  ocforo  us  the  whole  of 
the  correspondence  on  that  head,  and  note 
throughout  the  same  that  you  promise  to  stand 
between  us  and  any  loss.  We  quote  frcnn 
yours  of  September  9,  1879,  on  this  head,  m 
follows: 

'  In  fact,  we  do  not  propose  for  you  to  be- 
come losers  on  accoimt  of  extending  us  this 
accommodation.' 

Our  W.  H.  O.  does  not  remember  your  hav- 
ing spoken  to  him  while  at  (Gardiner  about 
your  intention  of  selling  the  ice,  and  was  very 
much  surprised  when  mformed  that  you  had 
done  so. 

We  are  very  sorry  indeed  that  this  question 
should  have  arisen  between  us,  who  have  been 
on  such  friendly  terms  hitherto,  but  we  feel 
that  it  is  not  just  or  ec^uitable  for  you  (in 
consideration  of  the  ice  being  used  by  us  only 
upon  your  earnest  solicitation,  and  upon  your 
representation  that  you  would  lose  the  whole 
unless  we  assisted  you  by  taking  some)  to  ex- 
pect us  to  give  you  ice  now  worth  $5  per  ton» 
when  we  Imve  letters  of  yours  offering  the  ioe 
that  we  got  at  50  cents  per  ton.  We  must, 
therefore,  decline  to  ship  the  ioe  for  you  this 
season,  and  daim  as  our  riffht  to  pay  you  for 
the  ice,  in  cash,  at  the  price  you  offered  it 
to  other  parties  here,  or  give  you  ice  whea 
the  market  reaches  that  point.  Again  ex- 
pressing our  sincere  regret  that  any  complica- 
tion should  arise  between  us,  and  assuring  you 
of  our  innocence  in  the  matter,  we  are. 

Yours  Truly,    W.  M.  Oler  &  Ca- 

The  letter  was  answered  by  Dingley  Bros,  on 
July  10,  as  follows: 

•*  Gardiner,  July  10, 1880. 
Messrs.  W.  M.  Oler  &  Co.,  Baltimore. 

Dear  Sirs :  Tours  of  7th  is  in  hand,  and  we 
must  say  the  conclusion  you  have  come  to 
greatly  astonishes  us. 

Our  sole  object  in  making  this  exchange,  no 
one  knows  better  than  yourselves,  was  to  tide 
us  over  to  such  a  time  during  this  season  as 
the  ice  could  be  marketed  at  some  reasonable 
figure,  and  in  confirmation  of  this  we  refer 
you  to  your  proposition,  made  under  date  of 
September  6,  viz: 

'It  would,  of  course,  be  more  convenient  Tor 
us  to  ship  this  cargo  from  our  own  houses; 
but  remembering  {Mist  favors,  we  feel  inclined 
to  assist  you  in  your  present  difiSculty,  and 
will  load  this  cargo  from  your  house,  should 
our  terms  be  agreeable  to  you. 

'We,  of  course,  do  not  entertain  the  idea  of 
buying,  having  a  superabundance  on  hand,  but 
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will  tuke  this  cargo  and  retiini  same  to  yoil 
uext  y<'ar  from  our  houses.' 

Upon  this  we  have  acted,  and  in  the  utmost 
good  fnith  made  sale  of  the  ice;  and  now,  after 
all  of  Uiis.  and  having  refused  to  huy  it  your- 
selves, for  you  to  ask  a  postponement  in  the  de- 
livery, seems  to  us  hardly  nght. 

Now,  whatever  the  final  settlement  of  this 
matter  is  to  be,  we  want  you  to  fill  our  order; 
otherwise,  we  cannot  tell  what  the  result 
might  be. 

It  is  not  in  our  minds  to  do  otherwise  than 
right  wiUi  anyone,  and  certainly  with  your- 
sdres;  and  it  {s  our  great  desire  not  to  get  com- 
plicated with  the  third  party  in  that  matter, 
and  assure  tou  that  your  regrets  cannot  ex- 
ceed ours  that  there  should  have  arisen  any 
difference  of  opinion  concerning  this  affair,  and 
certain  it  is  that  neither  of  us  can  afford  to  do 
wrong  by  the  other  in  it;  andbopinff  you  will 
tM^Lt  a  more  favorable  view  upon  further  re- 
flection, we  remain. 

Truly  Yours,    Dingley  Bros." 

The  defendants'  letter  of  July  i5  was  in  re- 
ply to  this,  and  is  as  follows: 

"Baltimore,  Md..  15th  July,  1880. 
Messn.  Dingley  Bros.,  Gardiner,  Me. 

Gentlemen:  Tours  of  10th  July  received, 
and  in  repljr  would  state  that  our  Qesire  to  do 
right  b  Quite  as  sincere  and  earnest  as  your 
owD,  ana  that  we  regret  our  inability  to  see 
the  matter  referred  to  in  the  same  lorm  in 
whidi  you  state  it  The  case,  briefly  stated, 
appears  to  us  thus,  as  we  think  the  correspond- 
ence of  last  year  will  show:  being  very  much 
troubled  with  the  quantity  of  ice  left  on  your 
hands  br  an  unfortunate  contract  with  the 
Messrs.  Barker,  you  repeatedly  urged  and  im- 
poftoncd  us  to  help  you  out,  and  promised  us 
if  we  would  do  so  that  no  loss  should  result  to 
OS  from  the  transaction.  Under  these  assur- 
anoea  we  at  length  agreed,  purely  for  your 
accommodation  and  relief,  to  take  one  cargo, 
aod  later,  under  the  same  influences  took  more. 
Kow  you  ask  us,  at  a  time  when  we  are  pre»ed 
by  our  sales  and  by  short  supply  tlnreatening 
OS  and  others,  to  deliver  to  you  the  equivalent 
fa  tons  of  the  ice  taken  from  you  under  the  cir- 
cumstances stated.  This  does  not  seem  to  us 
to  be  fair,  and  certainly  does  not  comport  or 
agree  in  any  way  with  your  agreement  to  pro- 
tect us  from  loss  by  means  of  the  favor  we 
were  intending  to  do  you.  We  are  reluctant 
to  have  a  disagreement  or  difference  of  opin- 
km  with  old  friends,  but  regard  it  our  duty  to 
protect  our  own  interests,  always,  however, 
with  a  proper  regard  to  the  dictates  of  right 
We  cannot,  therefore,  comply  with  your  re- 
quest to  deliver  to  you  the  ice  claimed,  and  re- 
mctfully  submit  that  you  ought  not  to  ask 
this  of  us  in  view  of  the  fact  sUted  herein  and 
tn  oars  of  the  7tb. 

Too  do  not  reply  to  our  arguments,  but  simply 
ask  us  to  surrender  our  well  formed  opinion. 

Can  you  reasonably  ask  us  to  do  this? 

Is  not  your  usually  clear  and  equitable  Judg- 
ment clouded  by  the  manifest  considerations 
of  self  interest  pnminf  upon  you? 

We  b^you  to  consider  anew  all  the  circum- 
stanoea  of  the  transaction  and  your  assur- 
sBoea  to  OS  as  inducements  to  make  it  with 
yon,  and  cannot  doubt  that  you  will  be  led 
thereby  to  admit  that  your  request  is  not  rea- 


sonable.  We  will  be  glad  to  hear  from  you  In 
reply,  but  would  be  more  pleased  to  have  a 
personal  interview,  and  venture  to  suggest  that 
vou  come  here  for  the  purpose.  Our  uusiDess 
Is  now  more  active  and  confining  than  ever  be- 
fore. We  are  deprived  of  the  services  of  W. 
Geo.,  and  therefore  cannot  come  to  see  you. 

With  regards,  we  are. 

Tours  Truly,    W.  M.  Oler  A  Co.* 

To  this  letter  no  answer  was  returned  and 
the  present  suit  was  brought  six  days  after  its 
date. 

We  agree  in  opinion  with  the  circuit  court  [500] 
that«  according  to  the  terms  of  the  contract, 
the  aefendants  had  the  option  of  delivering 
the  ice  contracted  for  at  any  time  during  the 
whole  shipping  season  of  1880,  giving  to  the 
plaintiffs  reasonable  notice  of  the  time  when 
fixed  and  an  opportunity  to  prepare  for  receiv- 
ing and  taking  it  away  from  tne  defendants' 
houses.  The  language  of  the  contract  was 
that  the  defendants  were  to  "return  the  same 
(the  ice)  to  you  next  year  from  our  houses."  [501] 
i^ext  year,  it  is  not  denied,  means  the  shipping 
season  of  1880,  during  which  navigation  was 
open,  and  in  time  for  the  plaintiffs,  on  notice, 
to  obtain  vessels,  send  them  to  the  ice  houses 
for  loading,  and  get  out  of  the  river  before 
it  was  cloMd  to  navigation.  The  defendants 
were  to  deliver,  and  luthough  that,  under  the 
circumstances,  required  nothing  on  their  part 
but  to  be  ready  for  the  plaintiffs  to  receive  and 
load  on  their  vessels,  that  state  of  readiness 
might  depend  upon  other  engagements  of  the 
defendants  in  respect  to  ice  in  the  same  houses, 
so  that  they  had  the  right  under  the  terms  of 
the  contract  to  consult  Uieir  convenience  as  to 
the  particular  day  when  the^  would  furnish  to 
the  plaintiffs  the  ice  for  shipment  The  first 
and  principal  act  to  be  done  under  the  contract 
was  to  be  done  by  the  defendants,  that  is,  the 
delivery,  and  the  words  of  the  agreement  are 
fully  satisfied  when  that  is  done  at  any  reason- 
able time  within  the  season  of  1880.  And  this 
confers  upon  the  defendants,  bound  to  nuike 
the  delivery,  the  choice  of  the  time  within  the 
period  permitted  by  the  contract  WheeUr  y. 
J^ew  BruMttiek,  ete.  R,  R,  Co.  [anteZil,^ 

We  differ,  however,  from  the  opinion  of  the 
circuit  court,  that  the  defendants  are  to  be  con- 
sidered, from  the  language  of  their  letters 
above  set  out,  as  having  renounced  the  con- 
tract by  a  refusal  to  perform,  within  the  mean- 
ing of  the  rule  which,  it  is  assumed,  in  such  a 
case,  confers  upon  the  plaintiffs  a  right  of  ac- 
tion before  the  expiration  of  the  contract 
period  for  performance.  We  do  not  so  const  nie 
the  correspondence  between  the  parties.  In 
the  letter  of  July  7,  the  defendants  say:  "We 
must,  therefore,  decline  to  ship  the  ice  fot  you 
this  season,  and  claim,  as  our  right,  to )  uy  you 
for  the  ice,  in  cash,  at  the  price  you  offered  it 
to  other  parties  here,  or  give  you  ice  when 
the  market  reaches  that  point"  Although  in 
this  extract  they  decline  to  ship  the  ice  that 
season,  it  is  accompanied  with  tne  expression 
of  an  alternative  intention,  and  that  is,  to  ship 
it,  as  must  be  understood,  during  that  season, 
if  and  when  the  market  price  should  reach  the 
point  which,  in  their  opinion,  the  plaintiffs 
ought  to  be  willing  to  accept  as  its  fair  price 
between  them.  It  was  not  intended,  we  think, 
as  a  final  and  absolute  declaration  that  the  con-     [502] 
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tract  most  be  regarded  as  altogether  ofiF,  so  far 
as  their  performance  was  coQceined,  and  it  was 
not  so  treated  bj  the  plaintifb.  For,  In  their 
answer  of  July  10,  they  repeat  thdr  demand 
for  delivery  immediatdy,  speak  of  the  letter 
of  the  7th  instant  as  asking  "for  a  postpone- 
ment of  the  deUyery,"  urge  them  "to  flu  our 
order,"  and  close  with  "hoping  you  (the  de- 
fendants) will  take  a  more  favorable  view  upon 
further  reflection,  etc."  Here,  certainly,  was  a 
loetu  pcmiieiMB  conceded  to  the  defendants  by 
the  plaintifb  themseles,  and  a  request  for  further 
consideration,  based  upon  a  renewed  demand, 
instead  of  abiding  by  and  standing  upon  the 
previous  one. 

Accordingly,  on  July  15,  the  defendants  re- 
plied to  the  demand  for  an  immediate  delivery 
to  meet  the  exigency  of  the  plaintifls*  sale  of 
the  same  ice  to  others,  and  the  letter  is  evi- 
dently and  expressly  confined  to  an  answer  to 
the  particular  demand  for  a  delivery  at  that 
time.  Th^  accordingly  say:  "Now  you  ask 
us  at  a  time  when  we  are  pressed  by  our  sales 
and  by  short  supply  threatening  us  and  others, 
to  deliver  to  you  the  equivalent  m  tons  of  the  ice 
taken  from  you  under  the  circumstances  stated. 
This  does  notseem  to  us  to  be  fair,"  etc.,  *  *  * 
"We  cannot,  therefore,comply  with  your  reouest 
to  ddi  ver  to  you  the  ice  claimed,  and  respectfully 
submit  that  you  ought  not  to  ask  this  of  us  in 
view  of  the  fact  sta^  herein  and  in  ours  of 
the  7th."  This,  we  think,  is  verv  far  from  be- 
ing a  positive  unconditional  ana  unequivocal 
declaiation  of  fixed  purpose  not  to  perform  the 
contract  in  any  event  or  at  any  time.  In  view 
of  the  consquences  sought  to  be  deduced  and 
claimed  as  a  matter  of  law  to  follow,  the  de- 
fendants have  a  right  to  claim  that  Uieir  ex- 
pressions, sought  to  be  converted  into  a  renun- 
ciation of  the  contract,  shall  not  be  enlarged 
by  construction  beyond  their  strict  meaning. 

The  view  taken  by  the  circuit  court  of  the 
correspondence  and  conduct  of  the  parties,  and 
which  we  hold  to  be  erroneous,  brought  the 
case  within  the  rule  laid  down  by  the  Bnglish 
courts  in  Eoehster  y,  De  La  Tmr,  2  EU.  £b1. 
678;  JP^xftt  V.  Knight,  L.  R  7  Ex.  Ill ;  Danube^  etc. 
B.  (h.  T.  Xetuft,  11  0.  B.  N.  8. 153,  and  which, 
in  Boper  t.  Johnson,  L.  R  8  G.  P.  107, 178, 
was  called  a  novel  doctrine,  followed  by  the 
courts  of  several  of  the  States,  Orabtree  v. 
Me$»ermith,  19  Iowa,  179;  BMnoapT,  OfiffUh, 
82  Iowa.  409;  Fm  v.  KitHn,  19  IlL  519;  dham- 
bercf  Oommeree  v.  SdUiU,  48  lU.  519;  Dugan 
T.  And&r$on,  88  Md.  567;  Burtii  t.  Thompson, 
42  K.  Y.  246,  but  disputed  and  denied  by  the 
Supreme  Judicial  Court  of  Massachusetts  in 
DanuU  v.  Newion,  114  Mass.  580,  and  never 
applied  in  this  court  Accordingly,  the  rij^ht 
to  maintain  the  present  action  was  Justified 
upon  the  principle  supposed  to  be  established 
by  those  cases. 

The  construction  we  place  upon  what  passed 
between  the  parties  renders  it  unnecessary  for  us 
to  discuss  or  decide  whether  the  docfrine  of 
these  authorities  can  be  maintained  as  applica- 
ble to  the  dasB  of  cases  to  which  the  present 
belongs;  for,  upon  that  construction,  this  case 
does  not  come  within  the  operation  of  the  rule 
invoked. 

In  Smooe$  (km,  15  WaE  86  [82  U.  8.  bk  21 
L.  ed.  107],  this  court  quoted  with  approval 
the  qualifications  stated  by  Benjamin  on  Sales, 
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424,  that  "  A  mere  assertion  that  the  party  wiD 
be  unable  or  will  refuse  to  perform  his  contract 
is  not  sufllcient;  it  must  be  a  distinct  and  un- 
equivocal absolute  refusal  to  perfonn  the 
promise,  and  must  be  treated  and  acted  upon 
as  such  by  the  party  to  whom  the  promise  was 
made;  for,  if  he  afterwards  continue  to  une 
or  demand  a  compliance  with  the  oontrMt,  it 
is  plain  that  he  does  not  understand  it  to  be  at 
an  end." 

We  do  not  find  any  such  refusal  to  hf  ^been 
^ven  or  acted  upon  in  the  present  case,  and 
the  facts  are  not  stronger  than  those  in  Awrn 
V.  Bouidjm,  5  EU  ft  BL  714;  &  a  6  i<l  958; 
which  were  held  not  to  constitute  a  breadi  or 
renunciation  of  the  contract.  The  most  recent 
English  case  on  the  subject  is  that  of  JoKnatffnA 
V.  MiUina,  in  the  court  of  appeal,  16  Q.  B.  D. 
460,  decided  in  January  of  ttie  present  year, 
which  holds  that  the  words  or  conduct  reliea 
on  as  a  breach  of  the  contract  by  anticipation 
must  amount  to  a  total  refusal  to  perform  it, 
and  that  that  does  not  by  itself  amount  to  a 
breach  of  the  contract  unless  soacted  i^wn  and 
adopted  by  the  other  party. 

Tne  present  action  was  prematurely  brought 
before  there  had  been  a  breach  of  the  contract, 
even  in  this  sense,  by  the  defendants,  for  what  [^ 
they  said  on  July  15  amounted  merely  to  a 
refusal  to  comply  with  the  particular  demand 
then  made  for  an  immediate  delivery. 

Thdjudjgmmi  is  accordingly  retermd  upon  Ai 
writ  of  error  sued  out  by  tne  drfendants  hdow, 
and  the  cause  remanded,  with  instructions  to 
take  further  proceedings  therein  according  ts 
law;  and  upon  the  wnt  of  error  of  plaintifi 
hdow  judgment  wiU  be  given  that  they  take 
nothing  by  their  writ  of  error. 
True  OOP  J.   Test: 

James  P«  MoKennej,  CSerk,  Sop.  Oooiti  U.  fll 


TURPm  AHD  BROTHER,  I^fk  in  Srr., 

e. 

RUSH  BURGESS,  Collector  of  Internal  Rev- 
enue for  the  Thibd  Dibtbigt  of  Y maoni. 

(Bee&C.  Beporter^  ed.  8M-B08J 

Oonstitutianal  lauh-exportation  stamp    eaeits 

tax  on  tobacco, 

*i.  The  exportation  stamp  requtred  to  be  aSzcd 
to  every  package  of  tobaooo  intended  for  exporta- 
tion, before  its  removal  from  the  faotory,  affun  d»- 
olared  oonstitutional,  and  the  dedtionm  i\iof  v. 
BurveM,  Bk.  28.  reaffirmed. 

t.  An  excise  laid  on  tobacco,  before  ita  removal 
from  the  factory.  Is  not  a  du^  on  **  exports,**  or 
^on  articles  exported,**  within  the  prokubttion  of 
the  Ooostitution,  even  thoufffa  the  tobaooo  be  In- 
tended for  exportation.  The  case  of  Om  v.  ErreL 
ante,  cited  and  applied. 

[No.  180.] 
Argued  March  18, 2886.  Decided  Apra  6, 1886, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
8tates  for  the  Eastern  District  of  Y irginia 
The  case  is  stated  by  the  court. 
Mr.  Chiurles  S.  Strln^ellow.  for  plidnV 
iff  in  error. 

Mr.  John  ChK>de*  BoUdtor-Oen.,  for  de- 
fendant in  error. 
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Ut,  JuaUcB  Bradley  delivered  the  opinion 
of  the  court: 

This  suit  was  brought  tOiecoverfrom  the  In- 
teraal  Revenue  Collector  of  the  Third  District 
ct  Virginia  the  amount  paid  by  the  plaintiffs 
from  1860  to  1872,  inclusive,  for  stamps  affixed 
to  certain  cases  of  tobacco  manufactured  by 
MMS]  them  and  intended  for  exp«)rtation  The  sum 
mid  for  the  stamps  viras  ;wenty-five  cenis  each. 
Tlie  CTOund  of  action  relied  on  by  the  plaint- 
iffs M,  that  the  \mx  was  unconstitutional, 
Ijciog,  as  contt/xled,  repugnant  to  that  clause  of 
the  Constitution  which  oeclorcs  that  "No  tax 
or  duty  shall  be  laid  on  articles  exported  from 
any  State."  The  stamps  were  required  to  be 
a  lixod  by  the  Act  of  «.  aly  20,  1868  (15  Stat. 
•I  L.  157).  By  this  Act  an  excise  tax  of  thirty- 
tu'o  cents  per  pound  was  imposed  on  all  manu- 
factured tobacco,  except  smoking  tobacco,  'on 
which  the  tax  was  sixteen  cents  per  pound. 
This  tax  was  required  to  be  paid  by  purchasing 
stamps  to  be  affixed  to  the  packages  before  the 
tobaoDo  was  allowed  to  be  removed  from  the 
manufactory;  but  tobacco  intended  for  expor- 
tation was  relieved  from  the  payment  of  this 
tax  by  affixing  to  each  package  or  box,  of 
whatever  size,  before  removal  from  the  fac- 
!  tory,  a  twenty-five  cent  stamp,  engraved  to  in- 

dicete  the  intent  to  export  the  same.  After 
lieing  thus  stamped,  and  giving  bond  accord- 
in*;  to  the  regulations  of  the  Treasury  De- 
partment, such  tobacco  might  be  removed  to 
any  exi^irt  bonded  warehouse  at  some  port  of 
entry,  and  there  kept  in  bond  imtil  actually  ex- 
ported. In  1872  the  price  of  the  stamp  was 
reduced  to  ten  cents;  and  the  Act  was  incor- 
porated in  this  f  onn  in  section  8885  of  the  Re- 
vised Statutes.  r 

We  had  occasion  to  examine  the  very  ques- 
tion raised  in  this  case  in  Pace  v.  Durpea,  re- 
ported in  02  U.  S.  872  [Bk.  28,  L.  ed.  657),  and 
uurc  unanimously  of  opinion  that  the  Act  re- 
quiring the  exportation  stamp  conopfained  of 
u-ns  a  valid  ana  constitutional  Act.  The  reasons 
for  that  decision  were  ffiven  at  length  in  the  re- 
port of  that  case,  and  we  see  no  occasion  to 
modify  the  views  then  expressed.  The  finding 
of  facts,  so-called,  made  bv  the  court  in  the 
praent  case  by  consent  of  the  parties,  who 
waived  a  Jury,  does  not  change  the  character 
of  tlie  question.     Eveir  fact  now  foimd  was 

uQDed,  or  virtually  involved,  in  the  former 
But  since  that  decision  Congress  has 


abolished  all  charge  for  the  exportation  stamp, 
by  an  Act  passed  August  8, 1882,  entitled  "An 
Act  to  Repeal  so  Much  of  Section  8885  of  the 
Revised  Statutes  as  Imposes  an  Export  Tax  on 
Tobecco."  It  is  argued  that  the  language  of 
this  title  is  a  concession  by  Congress  that  the 
etiaige  for  the  stanip  was  an  export  tax.  This 
annuncnt  admits  of  several  answers.  The  Act 
was  olitainod  in  the  interest  of  Uie  tobacco 
maoufocturers,  and  was  probably  proposed  by 
tbem.  or  by  their  counsel,  and  the  expression 
refttrred  to  may  have  escaped  the  attention  of 
the  members.  But  if  it  was  intentionally  used, 
it  wouki  only  be  the  opinion  of  one  Congress 
opposed  to  tliat  of  another;  for,  of  course,  it 
eanooc  be  supposed  that  the  Congress  which 
passed  the  law  regarded  it  as  imposing  a  tax  on 
exports.  Besides,  an  expression  of  opinion  on 
the  part  of  Congress,  however  much  to  be  re- 
•peeled,  is  not  oinding  on  us.     The  counsel 


for  the  plaintiff  in  this  case  asks  us  to  declare 
the  law  tmconstitutional,  and  thereby  to  de- 
ciaie  that  the  Conffress  which  passea  it  was 
mistaken  in  its  opimon. 

With  the  action  of  Connreas  in  abolishing  the 
charge  for  the  stamp  we  nave  nothing  to  do. 
That  is  a  matter  of  pure  legislative  diMnretion, 
and  has  no  bearing  on  the  question. 

We  axe  referred  to  certain  expiessions  in  the 
opinion  of  the  Court  of  Appeids  of  Virginia  in 
the  case  of  BurwU  v.  Burgest,  82  Gratt  472, 
indicating  that  if  it  were  an  original  question 
that  court  would  find  it  difficult  to  hold  that 
the  money  paid  for  the  stamps  was  not  a  tax. 
While  entertaining  a  high  respect  for  the  opin- 
ions of  that  eminent  court,  we  cannot  surrender 
our  own  views  on  a  question  which  it  is  our 
peculiar  duty  to  decide. 

There  is  another  view  of  this  subject,  how- 
ever, independent  of  the  considerations  which 
fovemed  our  former  decision,  which  is  eouaJly 
ecisive  of  this  case.  We  have  lately  dedaed  in 
Coe  V.  Errol  [arUe^  715],  that  goods  intended  foi 
exportation  to  another  State  are  liable  to  taxa- 
tion as  part  of  the  general  mass  of  property  of 
the  State  of  their  origin  until  actually  started  in 
course  of  transportation  to  the  State  of  thedr 
destination,  or  delivered  to  a  common  carrier 
for  that  purpose,  provided  they  axe  taxed  in  Vbe 
usual  way  in  which  such  property  is  taxed, 
and  not  taxed  by  reason  or  oecause  of  such 
exportation,  or  intended  exportation,  and  that 
the  canying  of  them  to  and  depositing  tham 
at  a  depot  for  the  purpose  of  transport&on  is 
no  part  of  that  transportation.  Now  the  con- 
stitutional prohibition  against  taxing  exports  is 
substantially  the  same  when  directed  to  the 
United  States  as  when  directed  to  a  State.  In 
the  one  case  the  words  are,  "No  tax  or  duty 
shall  be  laid  on  articles  exported  from  any  [507] 
State."  Art.  I,  §  9.  par.  5.  In  the  other  they 
are:  "No  State  shall,  without  the  consent  of 
Congress,  lay  any  imposts  or  duties  on  imports 
or  exports."  Art.  I,  S  10,  par.  2.  The  pro- 
hibition in  both  cases  has  reference  to  the  im- 
position of  duties  on  goods  by  reason  or  be- 
cause of  their  exportation,  or  intended  ex- 
portation, or  whUe  they  are  being  exported. 
That  would  be  laying  a  tax  or  dutv  on  ox- 

E^,  or  on  articles  exported,  within  the  mean- 
of  the  Constitution.  But  a  general  tax, 
on  all  property  alike,  and  not  levied  on 
goods  in  course  of  exportation,  nor  because  of 
Uieir  intended  exportation,  is  not  within  the 
constitutional  pronibition.  How  can  the  offi- 
cers of  the  United  States,  or  of  the  State, 
know  that  goods  apparently  part  of  the  gen- 
eral mass,  and  not  m  course  of  exportation, 
will  ever  be  exported  1  Will  the  mere  word 
of  the  owner  that  they  are  intended  for  ex- 
portation make  them  exports?  This  cannot 
for  a  moment  be  contended.  It  would  not  be 
true,  and  would  lead  to  the  neatest  frauds. 

It  is  true,  as  was  concedea  in  Cfoe  r.  Brrof, 
that  the  prohibition  to  the  States  against  hiying 
duties  on  imports  or  exports  related  to  imports 
from  and  exports  to  foreign  ootmtries;  yet  the 
decision  in  that  case  was  based  on  the  postulate 
that  when  such  imposts  or  duties  axe  laid  on 
imports  or  exports  from  one  State  to  another  i' 
ainoiiuts  to  a  reguhition  of  commerce  among 
the  States,  and,  therefore,  is  an  invasion  of  the 
exclusive  power  of  Congress;  so  that  the  anal- 
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ogy  between  tne  two  case*  holds  good,  and 
what  would  be  coDstitutional  or  unconstitu- 
tional in  the  one  case  would  be  constitutional 
or  unconstitutional  in  the  other. 

In  the  present  case,  the  tax  (if  it  was  a  tax) 
was  laid  upon  the  goods  before  they  had  left 
the  factory.  They  were  not  in  course  of  ex- 
portation; they  might  never  be  exported; 
whether  they  would  be  or  not  would  depend 
altogether  on  the  will  of  the  manufacturer. 
Had  the  same  excise  which  was  laid  upNon  all 
other  tobacco  manufactured  by  tiie  plaintiffs 
been  laid  on  the  tobacco  in  question,  they 
could  not  have  complained.  But  it  was  not. 
A  special  indulgence  was  granted  to  them,  in 
[5081  coiiiiQon  with  others,  in  reference  to  the  i>ar- 
ticular  tobacco  which  they  declared  it  to  be 
their  intention  to  export.  With  regard  to  that, 
in  order  to  identify  it,  and  to  protect  the  gov- 
emment  from  fraudulent  practices,  all  that 
was  required  of  the  plaintiffs,  was  to  afSx  a 
twenty-nve  cent  stamp  of  a  peculiar  design  to 
each  package,  no  matter  how  much  it  might 
contain,  ana  enter  into  bond  either  to  export 
it  according  to  the  declared  intention,  or  to 
pay  the  re^Jar  tax,  if  it  should  not  be  ex- 
•  ported.  In  this  view  of  the  case,  the  plaintijGb 
not  only  had  no  ground  of  complaint,  but  they 
were  rc^Iy  the  objects  of  favorable  treatment 
on  the  part  of  the  government,  which,  on  the 
Blight  and  ea^  conditions  refened  to,  accepted 
thdr  declared,  intention  to  export  the  tobacco 
in  question,  before  it  was  commenced  to  be  ex- 
ported, or  put  in  tiie  way  of  exportation. 

On  both  ffraunda  toe  ar$  iotUfied  thai  the 

plaintiff$  aT9  toithout  any  eause  <^  actum,  and 

the  judgment  of  the  (Hreuit  Court  i$  qffhmed. 
True  oop7.   Test: 

James  H.  MoKennej,  Olerk,  Sup.  OourL  V.  8. 


[614] 


ALEXANDER  BRUCE  akd  WILLIAM 
SHEPARD»  Appt$„ 

MANCHESTER  AND  EEENE  RAIL- 
ROAD. 

(See  &  a  Beporter's  ad.  614-AS.) 

Jttriedietiai^^tnatter    in  dtspute^-value,   how 

determined, 

L  The  matter  in'dispute  on  whloh  the  jurisdiction 
of  this  oourt  depends  is  the  matter  diractiy  in  dis- 
pute in  the  paitioular  cause  in  which  the  Judgment 
or  decree  sought  to  be  reviewed  was  rendered,  not 
including  its  collateral  effect  in  a  subeequent  suit 
between  the  same  or  other  partiee. 

2.  Where  a  suit  Is  brought  to  recoTer  the  interest 
on  bonds  only,  the  amount  of  interest  determines 
the  jurisdicuon,  irrespeotlye  of  the  value  of  the 
principal  of  the  bonds. 

&  This  principle  holds  true  in  case  of  a  bill  in 
equity  to  collect  interest  on  certain  bonds  by  a 
foreclosure  of  a  mortgage,  notwithstanding  that  a 
collateral  elfect  of  the  action  might  be  the  sale  of 
the  mortgaged  premises  and  the  summoning  of 
other  bondholders  before  the  master  for  the  pur- 
pose of  determining  their  Interest  In  the  proceeds. 

[No.  759.] 

BubmittedMar, »,  2886.  Decided AprUS,  1886. 

NGm->7tirC8dietlono/ Supreme  Oouri;  dependent 

Ugoen.  as  u.  8.,  bk.  7,  Ut,  note. 
99Q 


APPEAL  from  the  Circuit  Court  of  tbeUnited 
States  for  the  District  of  New  Hampehire. 
The  history  and  facts  of  the  case  suffldoitij 
appear  in  the  opinion  of  the  court. 

Ifesan.  J.  W.  Fellow  nndFrank  W.  Eaekett, 
for  appellee,  In  support  of  the  motion  to  dia> 
miss. 
Mr,  F.  A,  Brooke,  for  appellanti,  eontrm. 


Mr.  Ohirf  Jfutiee  Walie  delivered  the  opin-    [51 
ion  of  the  court: 

This  suit,  at  the  time  of  the  decree  appealed 
from,  was  by  Alexander  Bruce,  a  dtixen  d 
Illinois,  and  William  Shepard,  a  citizen  ol 
Masnu^usetts,  against  the  Manchester  and 
Eeene  Railroad,  a  New  Hampehire  corpora- 
tion, to  collect  interest  due  on  certain  bonds  of 
the  railroad  by  the  foreclosure  of  a  mortgage 
made  to  trustees  to  secure  a  series  of  bon£, 
amounting  in  the  aggregate  to  $500,000.  There 
were  other  parties,  both  plaintiff  and  defend- 
ant, when  tiie  suit  was  b^gun,  but  a  discon- 
tinuance was  entered  before  the  decree  as  to  all 
but  these.  The  bill  was  filed  in  behalf  of  the 
complainants  and  all  other  like  creditors,  not 
citizens  of  New  Hampshire,  who  might  come 
in  and  contribute  to  the  expenses,  but  no  such 
creditors  had  come  in  or  connected  themselves 
with  the  suit  in  any  way  at  the  time  of  the  de- 
cree. The  Railroad  fileu  an  answer,  and  upon 
final  hearing  the  bill  was  dismissed.  The  rec- 
ord shows  that  the  complainant  Bruce  owned 
bonds  for  $7,500,  on  which  interest  was  past 
due  and  impaid  to  the  amount  of  not  more  than 
$8,000,  and  Shepard  $1,000  of  bcmds,  on  which 
not  more  than  $400  of  interest  was  doe.  After 
the  bill  was  dismissed  the  ocmiplainants,  Bruce 
and  Shepard,  took  a  Joint  appeal,  which  the 
Railroad  now  moves  to  dismiss  because  the 
value  of  the  matter  in  dispute  does  not  exceed 
$5,000.  . 

This  motion  must  be  granted.  The  case 
comes  clearly  within  the  rule  established  in 
Elgin  v.  ManhaU,  106  U.  8.  578  [Bk.  27,  L. 
ed.  249L  in  which  it  was  decided  that  the  mat- 
ter in  dispute,  on  which  our  jurisdiction  de^ 
pends,  is  "  the  matter  which  is  directlj  in  dis- 
pute in  the  particular  cause  in  which  the  judg- 
ment or  decree  sought  to  be  reviewed  has  been 
rendered  "  and  that  we  are  not  permitted,  "for 
the  purpose  of  determining  its  sum  or  value,  to 
estimate  its  collateral  effect  in  a  subsequent  suit 
between  the  same  or  other  parties."  Althouch 
the  prindpai  of  the  bonds  owned  by  one  of  w  [5] 
complainiufts  exceeds  $5,000,  the  sun  is  brought 
to  recover  only  the  interest,  which  is  less. 
These  complainants  are  in  no  way  authorized 
to  represent  the  other  bondholders.  They  sued 
for  themselves  and  all  others  in  lUce  situatioo 
who  might  join  with  them,  but  no  one  saw  fit 
to  loin.  They  were  allowed  to  pro<^ed  alone, 
ana  the  payment  to  them  of  their  interest  would 
have  been  a  bar  to  the  further  prosecution  of 
the  suit  80,  if  a  decree  had  been  rendered  hi 
their  favor  without  others  joinhig  in  the  suit, 
either  by  petition  or  by  proof  before  a  mas- 
ter or  otherwise,  it  would  have  been  satisfled 
by  the  pavment  of  the  amount  found  due  to 
them,  ana  no  further  proceedings  could  there- 
after be  had.  It  is  true,  if  such  a  payment 
should  not  be  made,  and  a  resort  to  a  sale  of 
the  mortgaged  property  should  be  necessaiy  to 
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roiirvt  wbnt  was  due  to  them,  the  other  bond- 
boluen  would  have  an  interest  in  the  proceeds 
and  could  be  called  in  before  a  master  for  that 
purpose.but  that  would  be  only  oneof  the  collat- 
eral or  indirect  effects  of  the  decree  not  to  be 
considered  in  detenninins  our  jurisdiction.  On 
the  case  as  it  stood  when  t7ie  bill  was  dismissed, 
the  only  matter  directly  involved  was  the  right 
of  Bruce  and  Shepard  to  have  the  mortgaged 
property  sold  to  piay  the  seveitd  amounts  due 
them  respectively  for  interest  on  their  bonds. 
This  is  all  that  has  been  denied.  It  follows  that 
the  matter  in  dispute  here  is  less  than  our  juris- 
dictional limit. 


True  copy.   Test: 

James  H.  McEenney,  Clerk,  Sup.  OourtiU.  8. 


JAMES  N.  BURNE8.  P/Jf.  in  Err.. 

WILLIAM  L.  SCOTT  bt  al..  Exrs.  oT  Mil- 
X>K  OouBTBiOHT,  Deceased. 

<See  8.  C  Beporter^s  ed.  fiOMOl.) 

Promi99ory  noU—fard  emdene6^-€hamperioi** 

contract, 

L  Brtdenoe  tendlngr  to  show  that  a  promissory 
Boto  was  not  intended  by  the  parties  to  be  such  is 
tnadmisstble  in  ao  action  at  law  brought  by  the 
bolder  oo  such  note. 

X  Buch  evidence  is  inadmissible  in  an  action  at 
law  to  show  want  of  consideration  where  the  ques- 
tion of  the  alleged  want  of  consideration  involves 
the  setUemeot  of  a  partnership  and  the  matter 
aaoaots  to  an  equitable  defense. 

t,  A  ohampertous  contract  cannot  be  set  up  in 
bar  of  a  recovery  on  the  cause  of  action  to  wnioh 
KrelAtM. 

[No.  187.] 

Argu^  liareh  tS,  1886,  Bedded  AprU  6, 1886, 

Fl  ERROR  to  the  Circuit  Court  of  the  United 
Sutes  for  the  Western  District  of  Missouri. 

Statement  by  Mr.  Jxutice  Woods: 

lliis  was  an  action  at  law  brought  by  Mflton 
Courtri^t  against  James  N.  Bumes,  the  pUint- 
ifr  in  error,  upon  the  note  of  the  latter  made  at 
Chicago,  and  dated  October  10, 1872,  whereby 
be  promised  to  pay,  thirty  days  after  date,  to 
the  order  of  F.  H.  Winston,  $7,833,  at  the  Cook 
Coanty  National  Bank,  in  Chicago.  Court- 
right,  oy  indorsement  and  transfer,  oecame  the 
owner  and  holder  of  th*-  note. 

The  defendant  pleaded  four  pleas.  The  first 
of  these  was  a  general  denial  of  the  averments 
of  the  petition. 

The  second  pica  was  in  substance  as  foUows: 
thai  when  the  note  was  made,  the  plaintii? 
Courtright,  the  defendant  Bumes,  the  said 
Winston,  and  one  Campbell  had  been,  and 
were,  partners  in  a  contract  for  building  a  cer- 

KOTB.— JVbCet  and  WXh:  parol  evidence  a»  to.   Set 


Bsnk  of  U.  &  V.  Dunn,  31  U.  8.bk.8«  81S,  note, 
to  eonsideration ;  defenaee.   See 


Mo- 


EvtdeneeoM 
Donald  V.  Magrudar,  28  U.  8.  bk.  7,' 744,  note. 

Parol  evidence  lampiiedbQiUv  to  written  eontriMtt 
meneraXbu.  See  Bradley  v.  Washington,  A»  k  Q. 
Packet  Co.,  8S  U.  &  bk.  10, 7S,  noU. 

Champertif  aod  matntenanee.  See  Lewis  v.  BelL 
iS  C  8.,  t>k.  lA,  SB,  noU:  MoMicken  v.  ParrtBTB 
T7.  S^  bk.  lA.  804,  aoCi. 
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toiu  ruiiromi  therein  named;  that  prior  to  the 
date  of  the  note  Winston  had  received  and  was 
in  posscsi>ion,  as  part  of  the  assets  of  the  part- 
nership, of  forty  bonds  for  $1,000  each,  of  the 
City  of  Atchison,  subject  to  the  payment  of  the 
partnership  debts  and,  after  such  payment,  for 
distribution  among  the  partners;  that  a  short 
time  before  the  date  of  the  note,  the  partners 
had  appi^itited  tlie  defendant  a  trustee  to  settle 
the  ptutnersbip  affairs;  that  when  the  note  was* 
riven  the  partnership  affairs  had  not  been  set- 
tled and  were  not  settled  at  the  time  of  filing  the 
plea;  that  at  the  time  of  the  making  of  the  note, 
Winston  turned  over  to  defendant  the  bonds 
above  mentioned,  and  estimated  that  there 
would  be  due  him,  as  a  partner  in  the  firm,  horn 
its  assets,  the  sum  mentioned  in  said  note;  and  [584] 
thereupon  requested  the  defendant,  as  trustee  of 
the  partners,  to  make  the  note  "  with  the  under- 
standing that  the  same  was  not  to  be  sued  on, 
but  was  to  be  deemed  a  mere  memorandum  of 
the  amount  that  should  be  estimated  as  the 
share  of  said  Winston,  on  account  of  said  bonds, 
in  a  settlem^t  among  said  partners;  '*  that  the 
defendant  executed  the  note  accordingly,  as 
trustee  of  the  partnership  and  not  as  his  indi- 
vidual note,  and  the  plaintiff  acquired  tiUe  to 
the  note  with  knowledge  of  these  facts. 

By  the  third  plea  it  was  averred  as  follows: 
that  the  note  sued  on  "was  and  is  wholly 
without  consideration,  and  is  null  and  void; 
and  that  said  note  is  based  upon  and  grew  out 
of  transactions  relating  to  the  business  of  said 
partners;  that  said  partners  are  interested  in  the 
same  and  are  necessary  parties  to  a  suit  relating 
to  said  note;  and  the  amount  due  in  said  note, 
if  any,  cannot  be  ascertahied  until  a  final  settle- 
ment of  said  partnership  can  be  had." 

The  last  plea  was  that  the  suit  was  prosecuted 
under  an  agreement  between  the  plaintiff  and 
George  W.  UeCamp  his  attorney,  whereby  the 
latter  imdertook  to  prosecute  the  suit  and  to  pay 
all  the  expenses  incident  to  its  prosecution,  in 
consideration  that  he  should  receive  four  tenths 
of  the  amount  recovered. 

The  parties  waived  a  trial  by  Jury  and  sub- 
mitted the  issues  of  fact  as  weU  as  of  law  to 
the  court,  which  made  a  general  finding  for 
the  plaintiff  and  entered  Judgment  thereon  in 
his  favor  against  the  defendant  Bumes,  for 
$11,401.00»  who  thereupon  sued  out  this  writ  of 
error.  After  the  recora  was  filed  in  this  court 
Courtright  died,  and  the  executors  of  his  last 
will  were  made  defendants  in  error  in  his  stead. 

JIfr.  B.  F.  StrinigfeUowt  for  pUdntiff  in 
error. 

Meeen.  8.  H.  Brainard  and  G.  W.  De 
Camp*  for  defendants  in  error. 

Mr.  JuiHee  Woods  delivered  the  opinion  of 
the  court: 

The  bill  of  exceptions  shows  that  upon  the 
trial  of  the  case  the  defendant,  to  sustain  the 
issue  on  his  nut,  offered  evidence  tending  to 
show  that  "  Winston,  the  payee  and  assignor  of 
the  note  sued  on."  Courtri^t,  "the  pUuntiff," 
Bumes,  "the  defendant,  and  one  Campbell, 
were  the  contractors  for  the  construction  of  the 
Chicago  and  Southwestern  Railroad,  as  part- 
ners, and  that  Winston  was  entitled  to  an  inter- 
eat  of  two  fifteenths  in  toch  contract;  that 
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[585]  VViuMon  bud  clinr^  of  ihc  cxecuiion  of  Uie 
ooDtiact  and  i>ossc88ion  aud  control  of  Uic  assets 
arising  from  the  contract;  that  after  the  comple- 
tioD  of  the  road,  in  October,  1872,  Winston 
delivered  to  defendant  forty  bonds  of  the  City 
of  Atchison  for  $1,000  each,  which  had  been 
lecdved  and  were  then  held  by  him  as  part  of 
the  assets  under  sach  contract;  that  the  bonds 
were  deUvered  by  Winston  to  and  received  by 
defendant  as  the  trustee  for  the  parties  in  inter- 
est in  the  contract,  and  that  at  the  time  the 
bonds  were  so  delivered  defendant  gave  to 
Winston  the  note  sued  on." 

The  defendant  also  offered  evidence  to  show 
"  that  the  note  sued  on  when  given  was  not 
intended  by  him  the  maker,  nor  by  Winston  the 
payee,  as  a  promissorr  note;  but  was  only  in- 
tended and  so  given  by  him  and  receivea  by 
Winston  as  a  memorandum  of  the  then  estimate 
of  the  value  of  the  estimated  interest  of  Winston 
in  the  Atchison  bonds  then  delivered  as  part  of 
the  profits  of  the  aforesaid  contract  for  the  con- 
struction of  the  Atchison  Branch  to  be  ac- 
counted for  on  a  settlement  between  the  part- 
ners to  such  contract;  *  *  *  that  the  only  con- 
sideration of  the  note  sued  on  was  the  transfer 
by  Winston  to  defendant  of  the  interest  of 
Winston  in  the  Atdiison  bonds,  as  part  of  the 
profits  of  the  contract  for  the  construction  of  the 
Atchison  branch; "  and  "  that  upon  a  settlement 
of  the  partnership  accounts,  between  said  Win- 
ston and  his  partners  in  the  contract  for  the  con- 
struction of  said  Atchison  branch,  the  said 
Winston  would  have  had  no  interest  in  the 
profits  of  said  contract,  having  received  more 
than  his  share  thereof  prior  to  the  giving  of  said 
note." 

To  all  of  which  evidence  so  offered  piaiptiff 
oblected  as  incompetent  and  irrelevant;  and  the 
oblections  were  sustained  by  the  court,  and  the 
evidence  excluded.  The  exclufdon  of  the  testi- 
mony so  offered  is  now  assigned  for  error  by  the 
defendant. 

So  far  as  the  evidence  excluded  was  offered 
in  support  of  the  second  plea,  it  is  plain  that  it 
was  inadmissible.  Its  purpose  was  to  vary  and 
contradict  by  an  alleged  contemporaneous  ver- 
bal agreement  the  contract  which  the  parties 
had  reduced  to  writing.  It  was  offered  to  show 
that  a  promissory  note  in  the  usual  form  was 
not  intended  by  the  parties  to  be  a  promissory 
[586]  note,  but  was  a  mere  memorandum,  by  which 
the  maker  promised  nothing,  which  gave  no 
rights  to  the  pinree,  and  was  to  all  intents  and 
purposes  vain,  futile  and  of  no  force  or  effect 
whatever.  It  is  not  necessary  to  cite  authority 
to  show  that  the  evidence  was  inadmissible  for 
such  a  purpose. 

The  counsel  for  defendar.t,  not  strenuously 
insisting  that  the  evidence  was  admissible  to 
support  the  second  pica,  insist  that  it  was  com- 
petent to  prove  the  third.  They  argue  that  as 
want  of  consideration  may  be  shown  in  defense 
of  an  action  on  a  promissory  note,  the  evidence 
should  have  been  received. 

As  a  general  rule  want  of  consideration  is  a 
defense  to  a  promissory  note,  but  it  is  not  always 
a  defense  wnich  can  oc  made  at  law.  It  fre- 
quently requires  the  aid  of  a  court  of  equity  to 
five  it  effect  The  plea,  to  support  which  the 
efendant  contends  the  evidence  of  want  of  con- 
sideration was  admissible,  clearly  sets  up  an 
equitable  defense.    It  alleges  that  the  note  sued 
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on  is  based  on  the  "  transactions  relathig  to  the 
busmess  of  said  partnen.**  Referring,  there- 
fore, to  the  preceding  plea,  whidi  states  the 
business  of  the  partners,  as  we  are  authorized 
to  do,  we  learn  that  the  partnership  business 
had  not  at  the  time  of  filing  tlie  pleas  been  set- 
tled or  the  interest  of  Winston  therein  or  in  the 
bonds  been  ascertained.  The  plea  under  con- 
sideration further  avers  that  the  memb^s  of  the 
partnership  were  interested  in  the  said  buainesB 
and  were  necessary  parties  to  a  suit  relating  to 
the  note;  and  that  the  amount  due  thereon,  if 
anything,  could  not  be  ascertained  until  the 
final  settlement  of  the  partnership.  It  is  plain, 
therefore,  that  the  defense  set  up  by  the  plea  is 
not  the  legal  defense  of  want  of  consideration; 
for  the  plea  admits  by  implication  that  ibesre 
majr  be  something  due  on  the  note,  bat  the 
equitable  defense  that  the  amount  due  on  the 
note,  if  anything,  is  dependent  on  the  amount 
coming  to  Winston  from  the  assets  of  the  part- 
nership, which  cannot  be  ascertained  without 
a  settlement  of  the  partnership  affairs  in  a  suit 
to  which  all  the  partners  are  necessary  parties. 
And  jet  having  so  pleaded,  the  defenoant  in- 
sists m  argument  that  in  a  trial  upon  the  prom- 
issory note  in  a  court  of  law,  and  without  the 
grescnce  of  two  of  the  four  partners,  evidence 
\  admissible  to  settle  the  partnership,  and  to 
prove,  without  making  Winston  a  party  to  the  ra 
suit,  tliat  there  is  nothlnff  due  him  out  of  the 
partnership  assets.  The  pleading  and  the  con- 
tention of  the  defendant  appear,  therefore,  to 
be  contradictory  and  inconsistent. 

Plainly  the  relief,  if  any,  to  which  the  facta 
set  up  in  this  plea  entitles  the  defendant  is  an 
injunction  to  stay  the  suit  at  law  upon  the  note 
until  a  settlement  of  the  partnership  and  an  aa- 
certainment  of  the  amount,  if  anvthing,  com- 
ing to  Winston  out  of  the  assets  of  the  partner- 
ship. This  ia  a  remedy  wb  ich  a  court  of  equi  t  y 
only  can  grant  But  the  defendant  insists  on 
a  verdict  and  judgment  in  his  favor,  without 
settlement  of  the  partnership  on  which,  as  be 
asserts,  the  validity  of  the  note  depends. 

Under  the  jurisprudence  of  the  courts  of  the 
United  States  a  court  of  law  can  no  more  take 
cognizance  of  an  equitable  defense  than  a  court 
of  equity  can  entertain  a  suit  upon  a  purelv 
legal  title.  ''The  ConsUtution  of  the  United 
States, "says  Mr.  Chirf  Justice  Taney,  in  deliv- 
ering judgment  in  the  cn.se  of  Bennett  v.  But- 
tertDorth,  11  How.  669  [52  U.  S.  bk.  18.  L.  ed.  , 
859],  *Mn  creating  and  defining  the  judicinl 
power  of  the  general  government  establishes 
this  distinction  between  law  and  equity,  nTxl  a 

{)arty  who  claims  a  legal  title  must  proceed  at 
aw.  •  ♦  ♦  But  if  the  claim  is  an  equitable  one. 
he  must  proceed  according  to  the  rules  whidi 
this  court  has  prescribed  reflating  proceeding 
in  equity  in  the  courts  of  the  United  Slatts." 

So  in  ThompMn  v.  R.  R.  Co.  6  Wall.  1*4  [73 
U.  8.  bk.  18,  L.  ed.  765],  the  court  referred  to 
Bennett  v.  Butterwarth^  and  cited  with  appioval 
and  adopted  the  following  extract  from  the 
opinion  in  that  case:  "  Although  the  forms  of 

Sroceedings  and  practice  in  the  state  courts  shall 
ave  been  adopted  in  the  circuit  courts,  yet  the 
adoption  of  the  state  practice  must  not  be  un- 
derstood as  confounding  tlie  principles  of  law 
and  equity,  nor  as  authorizing  legal  and  equi- 
table claims  to  be  blended  in  one  suit.** 
So  in  the  case  of  Joiu$  v.  ifeifojCfn,  SO  How. 
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0  181  U.  S.  bk.  16.  L.  ed.  805].  which  was  an 
aGtlon  at  law  for  the  recovery  of  the  poasessioD 
of  land,  it  was  held  that  when  the  grant  from 
the  government  on  which,  the  plaintiffs  relied 
was  regular  in  form,  it  was  not  proper  by  way 
of  defense,  to  go  behind  the  survey  and  loca- 
tion; that,  if  they  were  voidable  for  irregularity 
or  other  cause,  the  question  was  not  one  for  a 
court  of  law  in  an  action  to  recover  possession, 
but  for  a  court  of  equity  to  reform  any  error 
or  mistake. 

So  in  Fbit&ry,  ATora.Od U.  8. 425  [Bk.  25, L. 
ed.  191],  it  was  said  that  **  In  actions  of  eject- 
ment in  the  United  States  Courts,  the  strict 
legal  title  prevails;  if  there  are  equities  which 
would  show  the  right  to  be  in  another,  these 
can  only  be  considered  on  the  equity  side  of 
the  fedcml  courts."  To  the  same  effect  see 
Greer  v.  Afeus,  24  How.  208  [65  U.  8.  bk.  16, 
L.  ed.  6611;  WatkinsT,  ffolman,  16  Pet.  25. 
and  Bagn€U  v.  Broderick,  18  Pet.  486  [41  and 
88  U.  8.  bk.  10,  L.  ed.  874, 2851;  Bank^Han^ 
iUan ▼.  DudUy,  2  Pet  492  [27  U.S.  bk.  7,  L.  ed. 
496].  See  also  Peeler's  Law  &  Equity  in  U.  S. 
Coortt,  chap.  1,  and  note  26,  pp.  28,  29. 

If  the  defense  set  up  in  the  plea  under  con- 
sideration could  be  made  effectual  in  an  action 
at  law,  it  would  render  obsolete  in  the  equity 
courts  of  the  United  States  that  great  head  of 
equi^  hirisdiction  under  which  injunctions  are 
granled  to  stay  proceedings  at  law.  *  *  The  oo- 
canons,**  says  Air,  Ju$i%ce  Story,  "  on  which  an 
Injunction  may  be  used  to  stay  proceedings  at 
law  are  almost  infinite  in  their  nature  and  cir- 
cumstances. •  *  *  Thus,  an  injunction  is  some- 
times granted  to  stay  trial;  sometimes  after  ver* 
did  to  stay  judgment,  sometimes  after  Judg- 
meoi  to  stay  execution,  and  sometimes  after 
execution  to  stay  the  money  in  the  hands  of  the 
aberiff.*'  etc.    Story,  £q.  Jur.  ^  885,  886,  and 


teejg  881,  882;  EclenTin junctions,  chap.  2,  p. 
8;  WaUeHow  v.  Baeon.  L.  R  2  £q.  514;  HUh 
bmrd  v.  Batsman,  47  N.  H.  507;  Bophiiu  y. 
FeeMier,  47  Miss.  881;  Tcmmey  y.  Em,  41  Oa. 
M). 

It  is  clear,  therefore,  that  the  matters  set  up 
In  the  third  plea  were  proper  for  the  consio- 
cTHtlon  of  a  court  of  eqmty,  and  that  they  could 
not  be  set  up  asa  defense  In  a  court  of  law. 
All  the  eviaence  offered  to  prove  them  was, 
therefore,  properly  excluded. 

It  further  appears  from  the  bill  of  exceptions 
that  in  support  of  the  plea  that  the  plaintiff 
had  mnde  a  champertous  agreement  with  his 
counsel  for  the  prosecution  of  this  suit,  the  de- 
fewlnnt  offered  evidence  which  tended  to  prove 
a  contract  made  by  the  plaintiff  with  his  coun- 
sel. George  W.  De  Camp,  by  which  the  latter 
agreed  to  prosecute  the  suit  and  defray  all  the 
expenses  thereof,  in  consideration  of  which  he 
was  to  receive  a  certain  proportion  of  the  sum 
recovered.  The  court,  however,  did  not  give 
effect  to  this  plea  and  overruled  a  motion  n^e 
by  the  defendant  to  dismiss  the  action  on  the 
^^rmind  that  the  plaintiff  had  made  such  cham- 
pertous contract.  This  action  of  the  court  the 
defendant  assigns  for  error. 

At  common  law  and  by  statute  both  in 
England  and  in  many  of  the  United  States, 
champerty  was  a  criminal  offense.  But  at  the 
present  time,  in  most  of  the  States,  to  aid  the 
the  lawful  suit  of  another  with  money  or  ser- 
s.  in  consideration  of  a  share  in  the  reoov- 1 
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ery,  is  not  considered  or  punished  as  a  crime. 
But  in  many  of  the  States  champertous  con- 
tracts are  considered  void.  This  is  the  case  in 
Missouri  where  the  present  caM  was  tried,  the 
supreme  court  so  holding,  on  the  mund  that 
the  common  law  had  beoi  adopteo  by  statute 
in  that  State.  See  Duke  y.  Harper,  66  Mo.  51. 
The  defendant  now  a^s  us  to  go  a  long  step 
beyond  this  ruling. 

The  ouestion  raised  by  the  present  assign- 
ment of  error  is  not  whether  a  champertous 
contract  between  counsel  and  client  is  void,  but 
whether  the  making  of  such  a  contract  can  be 
set  up  in  bar  of  a  recovery  on  the  cause  of 
action  to  whidi  the  champertous  contract  re- 
lates. 

We  must  answer  this  question  in  the  n^a- 
tive.  It  was  wisely  said  by  the  Supreme  Court 
of  New  York,  in  the  case  of  ThdUUmer  v. 
Brinkerhoff,  8  Cow.  628,  that  •*  The  right '  J  lit- 
igation may  be  abused,  and  proper  rcinedies 
for  groundless  and  vexatious  litigation  must 
exist;  but  the  remedies  for  the  abuse  of  this 
right  should  be  such  as  not  to  impair  the  free 
use  of  the  right  itself.  As  the  justice  or  injus- 
tice of  the  claim  cannot  be  known  before  the 
termination  of  the  cause,  the  checks  upon  un- 
just litigation  must  in  general  consist,  not  in 
excluding  the  suit  or  the  suitor  from  the  courts, 
but  in  redress  following  the  decision  of  justice 
upon  the  merits  of  the  case." 

This  is  in  accord  with  the  views  of  this  court 
The  precise  question  under  consideration  was 
decided  in  the  case  of  Boone  v.  0hik9, 10  Pet 
177  [85  U.  8.  bk.  9,  L.  ed.  8881.  That  was  a 
bill  in  equi^  to  establish  the  title  to  a  tract  of 
700  acres  of  land  in  Bourbon  County,  in  the 
State  of  Kentucky.  Among  other  defenses  it 
was  alleged  that  an  ajmement  in  writing  had 
been  made  between  Soone,  the  plaintiff,  and 
one  Engles,  by  which  Engles  undertook  at  his 
own  expense  u>  prosecute  a  suit  for  the  700 
acres  in  (Uspute;  and  as  a  consideration  for  his 
trouble  was  to  have  one  half  of  the  land,  and 
that  the  suit  was  prosecuted  under  that  agree- 
ment; that  it  was,  therefore,  a  case  of  cham- 
perty and  maintenance  forbidden  by  Uiw,  in 
which  the  court  could  give  no  relief.  But  the 
court  held  that,  although  the  English  Statutes 
which  had  been  adopu3  in  Kentucky  punished 
the  offense  and  declared  the  contract  for  main- 
tenance void  between  the  parties,  the  rijdit  of 
the  plahitiff  was  not  forfeited  by  such  an  agree- 
ment, and  it  might  be  asserted  against  the  de- 
fendants whether  the  contract  with  Engles  was 
valid  fj^  void.  The  same  rule  has  been  declared 
in  other  American  cases.  Whitnev  v.  KirUand, 
27  N.  J.  Eq.  338;  Bobieon  v.  BeM,  26  Ga.  17; 
AUUon  y.  (7.  d:  N.  W,  BaiWoad  Co.  42  Iowa,  274. 

So  hi  mitony,  Woodi,  L.  R  4  Eo.  482.  it  was 
strenuously  urged  that  the  bargain  between  the 
phdntiff  and  Wt,  Wright,  under  which  the  suit 
was  instituted,  amounted  to  champerty  and 
maintenance,  sind  consequently  disqualified  the 
plaintiff  to  sue,  and  that  the  court  was  bound 
to  dismiss  the  bill.  But  the  Vice  Chancellor 
said:  '*  I  have  carefully  examined  all  the  au- 
thorities which  were  referred  to  in  support  of 
this  argument,  and  they  clearly  establish  that 
whenever  the  right  of  the  plaintiff  in  respect  of 
which  he  sues  is  derived  under  a  title  founded 
on  champerty  or  maintenance,  his  suit  will  on 
that  account  necessarily  faO.  But  do  authority 
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was  ciied  nor  haye  I  met  any,  which  sees  the 
lengUi  of  deciding  that  when  a  plahitiff  lias  an 
original  good  title  to  property  he  becomes  dia- 
qoioifled  to  sue  for  it  by  naving  yentured  into 
an  improper  bargain  with  his  solicitor  as  to  the 
mode  of  remunerating  him  for  his  professional 
sendees  in  the  suit  or  otherwise."  There  was, 
therefore,  a  decree  for'  the  plaintiff,  though 
without  costs. 

In  Biborouah  ▼.  Ayres,  L.  R  10  Eq.  867,  it 
was  conceded  that  the  fact  that  the  plamtiff ,  in 
an  action  for  malicious  prosecution,  had  been 
maintained,  would  be  no  bar  to  the  action,  and 
the  Vice  Chancellor  held  that  such  maintenance 
would  be  no  ground  for  the  intertefence  of  a 
court  of  equiUr  to  prevent  the  action  from  go- 
ing on,  dtmg  vice  Qiancellor  Wigram  in  Evani 
T.  Prothmv\l  DeG.  M.  &  G.  572). 

The  only  cases  to  which  we  have  been  re- 
ferred in  which  the  rule  insisted  on  by  the  de- 
fendant has  been  maintained  were  two  cases 
decided  in  the  Supreme  Court  of  Wisconsin. 
Barker  ▼.  Barker,  14  Wis.  181,  and  AUard  ▼. 
Lamirande,  29  Wis.  602. 

We  think,  therefore,  that,  both  upon  reason 
and  weight  of  authort^,  the  court  did  not  err 
in  retuang  to  give  effect  to  the  fourth  plea  of 
the  defendant,  or  in  refusing  to  dismiss  the 
suit  because  it  was  prosecuted  under  a  cham- 
pertous  agreement  between  the  plaintiff  and 
his  counsel. 

Judgmmt  aprrnecL 

Trueoopj.   Test:  _       ^    _^  —  « 

James  H.  MoKenney,  derk.  Sup.  Court,  U.  8. 
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In  the  Matter  of  CHABLBS  W.  FONDA, 

IWHoner. 

09ee  8.  a  Reporter's  ed.  Slfl-Sie.) 

Habeas  oorpua-^nk2£0<<9i»--pr(ie(fo0. 

ANhougfa  this  oomt  may  have  legal  power  on 
hdbeat  eorpuB  to  dlscdiarge  the  petitioner,  who  has 
been  oonvKJted  of  embeauement  in  a  state  oouit  of 
the  funds  of  a  national  bank,  where  no  reason  ap- 
pears why  the  suprome  court  of  the  State  may  not 
rovlew  the  judgment,  it  will  not  act  in  ad vanoe  of 
the  orderly  oourse  of  proceeding  for  a  review  of 
the  judgment  by  writ  of  error.t 

8ubmiUedMarehSS,2S86.  Decided  AprUS,  1886. 

ON  MOTION  for  leave  to  file  petition  for  a 
writ  of  habeoM  eorpu§. 
The  petition  in  this  case  set  out  that  the 
petitioner  had  been  sentenced,  by  a  state  court 
of  Michigan,  for  a  term  in  the  penitentiary  of 
that  State,  and  that  he  was  now  iUegaUy  con- 
fined in  such  penitentiary;  that  this  imprison- 
ment was  ille£^  in  this: 

1.  Because  the  petitioner  was  convicted,  sen- 
tenced and  imprisoned  contrary  to  the  Consti- 
tution of  the  United  States  and  the  laws  of 
Congress. 

2.  Because  the  acts  described  and  cfaaiced  in 
the  counts  under  which  he  was  convicted  (be- 
ing embezzlement  of  the  funds  and  property  of 
a  national  bank  by  a  clerk  therein)  are  cog- 
nizable by  the  federal  courts;  and  the  lurisdic- 
tion  to  tiy  the  petitioner  and  to  punish  such 
crime  is  vested  exclusively  in  said  courts,  the 
action  of  the  state  court  being  in  violation  of 
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article  1,  §^  8.  pars.  S,  17|  U.  8.  Const  and  of 
section  711,  R.  8.  par.  1,  and  section  6200,  R 
S. 

8.  Because  he  was  held  to  answer  tot  and 
was  convicted  of  an  infamous  crime  as  charged 
in  the  information,  without  presentment  or  in- 
dictment by  a  grand  Jury. 

Mr.  Edwin  f.  Ooneip,  WHUam  K  SarU  and 
J^nk  P.  OiU$e,  hi  favor  of  petitioner. 

Mr.  C%i4^Jti«(iM  Watte  delivered  the  opin- 
ion of  the  court: 

This  motion  is  denied  on  the  authority  of  A 
parte  BoyaU  [ante,  808].  No  reason  is  suggested 
whv  the  Supreme  Court  of  the  State  may  not 
review  the  fud^ent  of  the  circuit  court  of  tba 
county,  upon  Uie  question  which  is  raised  as 
to  the  ai)plicaUon  of  the  statute,  under  whi<^ 
the  conviction  has  been  had,  to  embezzlements 
by  the  servants  and  clerks  of  national  banks; 
nor  why  it  should  not  be  permitted  to  do  bo 
without  interference  by  the  courts  of  the  United 
States.  The  question  ai^>earB  to  be  one  which, 
if  properlv  presented  by  the  record,  may  be 
reviewed  in  this  court  mer  a  decision  by  the 
supreme  court  adverse  to  the  petitioner.  The 
case  as  made  by  the  motion  papers  is  not  one 
which,  under  the  principles  settled  in  BoifoiTt 
Caee,  requires  this  court  to  act  la  advance  ol 
the  orderly  course  of  proceeding  for  a  review 
of  the  judgment  by  writ  of  error. 

True  copy.   Test: 
James  H.  MoKenney,  Clerk  Sup.  Oomrt,  U.  8. 


ANTHONY    W.   DDiOCE,  iW  *•  i»r., 

V. 

REVERB  COPPER  COMPANY  OP  BOB- 
TON,  MASSACHUSBTTa 

(See  8.  C  Beporter^s  ed.  SBMML 

JuriedieHon^-dieeharge  in  hankruptoy  pending 
euit-^judgment  thereafter—dieAarge  n»  d^ 
fsTiee  to  action  on  eueh  judgment. 

L  This  oourt  has  jorisdiotion  toreviewa  dedaloo 
of  a  state  oourt  to  the  effect  that  a  dleoharge  la 
bankruptcy  of  the  defendant  was  noia  bar  to  tkt 
action. 

2.  Where  a  defendant  had'a  good  defense,  at  the 
time  judgment  was  rendered  against  him,  as  a  dl»> 
charge  in  bankruptcy,  and  failed  to  present  tt  to  a 
court  which  had  JuriiBdlctlon  of  his  case  and  of  all 
the  defenses  which  he  might  have  made,  tho  judff> 
ment  is  valid;  and  such  defense  cannot  afterwanb 
be  set  up  in  an  action  on  thejudgment. 

[No.  185.] 
Argued  Mar.  Jfif,  1386.     Decided  Apr.  5, 1886. 

F  ERROR  to  the  dopremeCoartoftlie  Stats 
of  New  York. 
The  case  is  stated  by  the  court. 
Mr.  Oeori^  Putiiam  Smith*  for  plaint- 
iff in  error: 

It  is  immaterial  that  the  form  of  the  debt  was 
changed  after  the  institution  of  the  bankmptcy 

SrocMdings,  so  that  instead  of  a  simple  oontTMt 
ebt  it  became  a  Judgment 
BetU  V.  Bagleg,  12Pick,  571;  Clarit  v.  Bow- 
Una,  8  N.  Y.  216;  Wyman  v.  MitcheU,  1  Cow. 
816. 

If,  during  the  pendency  of  bankruptcy  pio- 
ceedings,  a  provable  claim  against  uie  bank- 
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rape's  Mtate  becomes  transfonned  into  a  judg- 
ment, it  will  nevertheless  be  extinguished  bj  a 
subsequent  discharge  in  bankrupt^. 

Monroe  ▼.  UpUm^  SO  N.  Y.  698;  OcMn  Bank 
▼.  OU»UJI^  N.  Y.  88;  AmM  ▼.  (Hittr,  8  N. 
Y.  Or.  Pro.  Bep.  467:  I^^iMy  ▼.  Jfiiyir,  78  K. 
Y.  75. 

The  fact  that  the  present  claim  was  trans- 
formed into  a  judgment  after  the  discharge  was 
granted  does  not  take  it  out  of  tiie  operaBon  of 
this  rule,  it  being  the  settled  law  in  Kew  York 
that  a  judgment  is  not  a  new  debt  but  only  a 
new  form  ^  an  old  debt.  Any  other  rule  would 
nanow  section  5119  of  the  Bankruptcy  Act 

The  adjudication  of  the  facts  in  Mr.  Di- 
OKX^s  case  took  place  January  1^,  1875,  when 
his  default  was  taken. 

Huntrem  ▼.  Bfj/h^ham.  17  N.  H.  584;  BaUi 
▼.  Loomii^  5  Wend.  184. 

Among  these  facts  was  not  involved  the  ques- 
ticNn  of  a  discharge  in  bankrupti^;  it  dia  not 
then  exist. 

Jarvis  t.  Blanehard,  6  Mass.  4.  Buntrem  v. 
EMfffham,  17  N.  H.  584. 

The  decisions  holding  that  a  discharge  in 
bankruptcy  to  be  effectual  must  be  plea£d  in 
the  suit  pending  on  the  oririnal  claim  are  either: 
1.  rendmd  in  States  where  the  law  is  that 
a  judgment  is  a  new  debt  and  not  merely  a  new 
form  of  an  old  debt;  or,  8,  rendered  in  suits 
which  arose  under  the  Acts  of  1811  or  1841. 
There  is  a  vital  distinction  between  these  Acts 
and  the  Act  of  1867.  Under  the  former  Acts  the 
discharge  could  be  impeached  in  state  courts. 

AkoU  T.  Awr^,  1  Barb.  Ch.  847;  Cable  t. 
Cdoper,  15  Johns.  158. 

Otherwise  under  the  later  Act.  ^  , 

Ocean  Bank  ▼.  (XeoU,  46  N.  Y.  18. 

The  discharge  was  a  complete  bar  to  the  ac- 
tion on  the  judgment 

Andermm  v.  AndereonuW  Ga.  518;  Braman 
▼.  dndder,  81  Fed.  Rep.  871;  Clark  ▼.  Bowling, 
t  N.  Y.  888. 

Mr.  D»Tid  Wileoz*  for  defendant  in  error: 

The  fact  that  durinff  the  pendency  of  the  suit 
the  defendant  was  adjudicated  a  bankrupt  in 
no  respect  impairs  the  validity  or  force  of  the 
Judgment 

^tterr.  Qinf,9l  U.  8.581  (Bk.  88,  L.  ed. 
408);  CUMn  ▼.  Eoueeman,  98  U.  8. 180  (Bk.  88, 
L.  ed.  8^, MeEenrvT. La SoeOU, el0. 95 U.  8. 
60  (Bk.  84,  L.  ed.  870):  Davie  ▼.  I^iedlander, 
104  U.  8.  570  and  Thatch  Y.BoekweU,  105  U.  B. 
467  (Bk.  86,  L.  ed.  818,  948). 

The  date  as  of  which  the  judgment  speaks  is 
not  that  of  any  interlocutory  st«>in  the  action, 
but  the  date  of  the  recovery  of  the  judgment 
ftaeH 

MeFariand  v.  Inein,  8  Johns.  77;  BUrnbergh 
▼.  5eAo0Awt|^  8  Barb.  158;  iSmOA  T.  NOeonM 
N.  Y.  886:  Beee  ▼.  BuUer,  18  Mo.  174;  Bird  v. 
BmUh,  84  Me.  68;  Freeman,  Judgments,  §485. 

Then  and  not  until  then  lire  the  rights  of  Uie 
parties  conclusively  adjudicated. 

Smith  ▼.  MeCoA,  16  Wall.  560  mk.  81,  L. 
ed.  884);  Webb  ▼.  Buekelew.  88  N.  Y.  555. 

Even  when  a  defendant  is  discharged  during 
the  pendency  of  an  action  and  before  judgment, 
be  has  DO  absolute  right  to  set  upthedisautrge. 
It  is  discretionary  with  the  court;  and  in  cases 
of  laches  leave  nuy  be  refused,  or  for  other 
•ufBdent  cause. 

Medburp  V.  Stean,  46  N.  Y.  800;  Blolyoke  t. 
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ild^imt,  59  N.  T.  888;  McDonald  T.  WMnep. 
18  Hun,  95. 

Mr.  Juedee  Miller  delivered  the  oidnion  of 
the  court: 

This  case  comes  here  by  a  writ  of  enor  to  the    [550] 
8upreme  Court  of  New  York,  having  been  de- 
cided in  the  Court  of  Appeals,  and  the  reocnd 
remitted  to  the  supreme  court  that  judgment 
miriit  be  finally  entered  there. 

The  action  was  brought  in  that  oourt  on  a 
judgment  in  favor  of  the  Revere  Copper  Com- 
panv,  plaintiir,  against  Anthony  W«  Dimock, 
renoered  in  the  Superior  Court  of  the  Common-  [560] 
wealth  of  Massachusetts,  for  the  County  of  Suf- 
folk, on  the  first  day  of  April,  1875. 

The  defendant,  Dimock,  pleaded,  in  bar  of 
this  action,  a  disduurge  in  bankruptcy,  by  the 
District  Court  of  the  United  States,  for  the  Dis- 
trict of  Massachusetts,  rendered  on  the  86th  day 
of  March,  1875,  five  days  before  judgment  in 
the  state  court. 

The  case  beinff  submitted  to  the  New  York 
Supreme  Court  in  special  term,  without  a  jury, 
that  court  found  the  following  facts  and  oon- 
dudons  of  law  thereon: 

*'A8  Findinge  of  Fact, 

"First  That  the  plaintiff  is,  and  at  the  times 
hereinafter  mentioned  was,  a  corporation,  duly 
organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  Commonwealth  of  MasMchu- 
setts. 

"Second.  That  on  or  about  the  18th  day  of 
January,  1874,  Uie  Revere  Copper  Company  of 
BostoD.Massachusetts,  theplaintifl  herein,com- 
menced  an  action  in  the  buperior  Court  of  the> 
Commonwealth  of  Massachusetts,  within  and 
for  the  County  of  Suffolk,  a  court  of  general 
jurisdiction,  against  Anthony  W.  Dimock,  the 
dependant  heroin,  by  the  issue  of  a  writ  of  at- 
tachment against  the  goods,  estate  and  body  of 
the  said  defendant,  imd  which  said  writ  was 
duly  served  on  said  defendant,  and  the  sum- 
mons to  appear  in  said  action  wasdulv  served 
upon  him  personally,  and  that  the  said  defend- 
ant theretfter  duly  appeared  in  said  action  by 
attorney;  that  the  cause  of  action  was  an  in- 
dorsement of  said  Dimock  of  two  promissory 
notes  made  in  the  City  of  New  York  to  the 
order  of  plaintiff  by  the  Atlantic  Mail  Steam- 
ship Compimy,  and  dated  December  19,  1878. 

"Third.  Tliat  on  or  about  June  88, 1874. 
the  said  defendant,  Anthony  W.  Dimock.  filed 
a  petition  in  bankruptcy,  and  was  duly  adludi- 
cated  a  bankrupt,  in  the  District  Courtof  the 
United  States  for  the  District  of  Massachusetts: 
and  that  sudi  proceedings  were  thereafter  had  r^Ai  ^ 
that,  on  or  about  March  86, 1875,  the  said  Di-  ^^^^^ 
mock  was  discharged  from  all  debts  and  claims 
provable  against  his  estate,  and  which  existed 
on  the  88d  day  of  June,  1874 

"Fourth.  That  such  proceedings  were  had 
in  the  aforesaid  action  in  the  SupOTk>r  Court  of 
the  Commonwealth  of  Massachusetts  that  on 
or  about  April  1,  1875,  the  plaintiff  duly  re- 
covered judgment  in  said  action  against  the 
defendant  for  the  sum  of  three  thousand  five 
hundred  and  ninety-five  ^  dollars  ($8,595.15), 
and  that  said  judgment  was  upon  that  day  duly 
entered. 

"Fifth.  That  no  part  of  said  judgment  has 
been  paid,  and  the  whole  thereof  is  now  due 
and  payable  to  the  plaintiff. 
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"I.  That  the  said  proceedings  in  bankruptcy 
are  no  bar  to  the  present  action,  and  consti- 
tute no  defense  heran. 

"IL  That  the  plaintiff  should  have  judgment 
against  the  defendant  for  the  sum  of  three 
thousand  five  hundred  and  ninety-five  ^  dol- 
lars ($8,695. 15),  with  interest  from  April  1. 1875, 
amounting  to  one  thousand  one  hundred  and 
fortf-two  ^dollars ($1,142.99),  making  in  all 
four  thousand  seven  hundred  and  thirty-eight 
^  dollars  ($4,788.11),  together  with  the  costs 
of  this  action,  to  be  taxed;  and  an  allowance, 
in  addition  to  costs,  amounting  to  the  sum  of 
seventy-five  doUars." 

The  Judgment  rendered  on  these  findings  was 
revened  by  the  supreme  court  in  general  term, 
and  that  Judgment  was  in  turn  reversed  by  the 
court  of  appeals,  which  restored  the  Judgment 
of  thespedalteruL    90K  Y.  88. 

The  only  question  considered  at  all  these 
trials  was  whether  the  discharffe  of  the  defend- 
ant in  the  bankruptcy  proceeding  is  under  the 
facta  found  by  the  court  a  bar  to  the  present 
action;  and  as  the  decision  by  the  New  York 
Oooit  against  the  plaintiff  in  error,  as  to  the 
^ect  of  that  order  of  discharge,  is  to  refuse  to 
him  a  ri^t  claimed  under  the  laws  of  the  Unit- 
ed States,  this  court  has  Jurisdiction  to  review 
the  decision. 

The  Superior  Court  of  Massachusetts  had 
Jurisdiction  of  the  suit  of  the  Copper  Company 
against  Dimock,  both  as  rogaids  the  suoject 
matter  and  the  parties.  This  lurisdiction  was 
rendered  complete  by  service  of  process  and  by 
the  appearance  of  the  defendant.  All  this  was 
before  the  beginning  of  the  buikruptcy  pro- 
ceeding. Nothing  was  done  to  oust  this  juris- 
diction, and  the  case  accordin^y  proceeded  in 
due  order  to  the  rendition  m  the  Judgment 
which  is  the  foundation  of  this  action.  It  is 
not  argued  that  this  Judgment  was  void,  or  that 
the  court  was  oustea  of  its  jurisdiction  by  any- 
thing done  in  the  bankruptcy  court  No  such 
argument  could  be  sustained  if  it  were  made. 
In  the  case  ot^fyiterY.  Qaff,  91 U.  8.  521  [Bk. 
28,  L.  ed.  408],  which  was  veiy  shnilar  to  this 
on  the  point  now  before  the  court,  it  was  said: 
"The  court  in  that  case  had  acoraired  jurisdic- 
tion of  the  parties  and  of  the  subject  matter  of 
the  suit.  It  was  competent  to  administer  full 
iustice,  and  was  proceeding  according  to  the 
law  which  governed  such  a  suit  to  do  so.  It 
could  not  take  judicial  notice  of  the  proceed- 
ings in  bankruptcy  in  another  court,  nowever 
seriously  thev  might  affect  the  rights  of  parties 
to  the  suit  already  pending.  It  was  the  duty 
of  that  court  to  proceed  to  a  decree  between  the 
parties  before  it,  until  by  some  proper  plead- 
ings in  the  case  it  was  informed  of  the  chang(^ 
relations  of  any  of  the  parties  to  the  subiect 
matter  of  Uie  siut  Having  such  jurisdiction, 
and  performing  its  duty  as  the  case  stood  in 
that  court,  we  are  at  a  loss  to  see  how  its  decree 
can  be  treated  as  void."  The  court  then  goes 
on  to  show  that  if  the  assignee  had  brought  his 
right,  acquired  pendente  lite,  to  the  notice  of 
the  court,  it  would  have  been  protected.  Hill 
V.  Harding,  107  U.  8.  681  fBk.  27,  L.  ed.  498]. 

So  here,  if  Dhnock  had  brought  his  discharge 
to  the  attention  of  the  superior  court  at  any 
time  before  Judgment,  it  would  have  been  re- 
Mved  as  a  bar  to  the  action;  and  under  proper 
tl9J 


circumstances,  even  after  Judgment,  it  mi^ht 
be  made  the  foundation  for  setting  it  aside  and 
admitting  the  defense.  Bay  v.  Wight,  119  Mass. 
426;  POgev.  (Me,  128  Mass.  98;  Goldenv,  Bta^ 
kojif,  126  Mass.  628.    Nothing  of  the  kind 


attempted.  The  tmestioi.  before  the  Massa- 
chusetts court  for  decision,  at  the  moment  it 
rendered  its  judgment  was  whether  DimodL 
was  then  indebted  to  the  Copper  Company.  Of 
Dimock  and  of  this  question  it  had  complete 
jurisdiction,  and  it  was  bound  to  decide  it 
on  the  evidence  before  it  Its  decision  waa 
therefore  conclusive,  as  much  so  as  any  Judg- 
ment where  the  juriBdiction  is  complete.  It 
concluded  Mr.  Dimock  from  ever  denying  that 
he  was  so  indebted  on  that  day,  wherever  that 
judgment  was  produced  as  evidence  of  the 
debt  If  he  had  the  means  at  that  time  to  prove 
that  the  debt  had  been  paid,  released  or  other- 
wise satisfied,  and  did  not  show  it  to  the  ooort, 
he  cannotbe  permitted  todoitin  this  suit;  and 
the  fact  that  the  evidence  that  he  did  not  then 
owe  the  debt  was  the  dischaige  in  bankruptcy, 
made  five  days  before,  does  not  differ  from  a 
payment  and  receipt  in  fuU  or  a  release  for  a 
valuable  consideration.  OramweU  v.  8ae  Otntn- 
ty,  94  U.  8. 857  [Bk.  24,  L.  ed.  200].  Also,02r(f- 
lin  V.  Htmaeman,  98  U.  S.  184  rSk.  23.  L.  ed. 
888].  A  still  stronger  case  of  the  validity  of 
judgments  of  a  state  court,  in  their  relation  to 
bankruptcy  proceedings  hdA  pendente  Ute,  is 
that  KAVaviev,  Friedlander,  KHU.  8.570  [Bk. 
26,  L.  ed.  818]. 

In  the  case  of  Thateher  v.  BoehuU,  105  IT. 
8.  467  mk.  26,  L.  ed.  9491,  tiie  Chuf  JuMee, 
after  alluding  to  these  ana  other  cases,  says: 
"They  estabush  the  doctrine  that  under  the 
late  bankrupt  law,  the  validity  of  a  pending 
suit  or  of  the  Judgment  or  decree  thereon  was 
not  affected  by  the  intervening  bankruptcy  of 
one  of  the  pairties;  that  the  assignee  might  or 
might  not  be  made  a  party;  and  whetiier  he 
was  oi  not  he  was  equally  bound  with  any 
other  Inirtv  acquiring  an  interest  pendente  liter 

It  is  said,  however,  that  though  the  defeod- 
dant  had  his  discharge  before  the  Judgment  in 
the  state  court  was  rendered  and  mi^t  have 
sucosBsf ully  pleaded  it  in  bar  of  that  action  and 
did  not  do  so,  the  judgment  now  sued  on  ia  the 
same  debt  and  was  one  of  the  debts  from  which, 
by  the  terms  of  the  bankrupt  law,  he  was  dis- 
charged under  the  order  of  the  bankruptcy 
court,  and  to  any  attempt  to  enforce  that  judg- 
ment the  discharge  may  stiU  be  shown  as  a  valid 
defense.  That  is  to  say,  that  the  failure  of  the 
defendant  to  plead  it  when  it  was  property 
pleadable,  when,  if  he  ever  intended  to  rdy  cm 
It  as  a  defense,  he  was  bound  to  set  it  up,  works 
him  no  prejudice,  because,  thou^  he  has  a 
dozen  juagments  rendered  against  nim  for  this 
debt  after  he  has  received  tus  dndiarge,  be 
may  at  any  time  set  it  up  as  a  defense  when 
these  judgments  are  sou^t  to  be  enforced. 
Upon  the  same  principle,  u  he  bad  appeared  in 
the  state  court  and  plesded  his  discharj^  in  bar, 
and  it  had  been  overruled  as  a  sufl!cicnt  Imr, 
he  could,  nevertheless,  in  this  action  on  that 
judgment,  renew  the  defense. 

But  in  sudi  case  his  remedy  would  not  lie  in 
renewing  the  struggle  ia  a  new  suit  on  such 
judgment  but  in  bringing  the  first  jiMlgmeot 
for  review  before  this  court  where  his  ri<n>t  un- 
der tiie  discharge  would  have  hem  enforced 
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then,  as  be  seeks  to  do  it  now,  after  submittiDg 
to  that  ]adraent  without  resistance  and  with- 
cMit  complaint. 

We  are  of  opinion  that,  having  in  his  hands 
ft  good  defense  at  the  time  Judgment  was  ren- 
dered against  him,  namely:  the  order  of  dis- 
^arce,  and  having  failed  to  present  it  to  a  court 
wbidbi  had  Jurisdiction  of  bis  case»  and  of  all 
the  defenses  which  he  might  have  roiade*  includ- 
ing this,  the  Judgment  is  a  valid  Judgment,  and 
that  the  defense  cannot  be  set  up  liere  in  an 
action  on  that  Judgment.  The  case  of  Steward 
▼.  Green,  11  Paige,  585,  seems  directly  in  point. 
So  also  axe  HoUutery.  Abbott,  81 N.  H.  442  and 
Bradford  v.  RUe,  102  Mass.  472. 

It  u  dear  that  until  the  Judgment  of  the  Mas- 
■achosetts  court  is  set  aside  or  annulled  by  some 
direct  proceeding  in  that  court,  its  effect  can- 
not be  defeated  at  a  cause  of  action,  when  sued 
in  another  State,  by  pleading  the  discharge  as  a 
bar  which  might  have  been  pleaded  in  the  origi- 
oal  action. 

7%e  judgment  of  the  New  Tark  Court  U  qf- 


Tmeoopy.   Test:  ^  ^ 

James  H.  MoKennej,  (3erk,  Sup.  Court,  U.  8. 


MUTUAL  LIFE  INSURANCE  COMPANY 
OF  NEW  YORK,  Plff,  in  tkr., 

XULIA  ARMSTRONO,  Admrx.  of  Joim  M. 
Abmstrono,  Deceased. 

(Bee  8. 0.  Reporter's  ed.  601-6OOi) 

Lffe  in9urttne&—<urigrkaiiUty  of  endowment  pel- 
ie^—€videnee^frQud, 

1.  An  eodowmeot  poUcr  of  insuranee  payable  to 
the  Mwiinil  or  his  anicms  at  a  certain  date,  or  to  his 
k«eal  repreMotatlves  ir  be  should  die  bef or»  that 
ttme.  Is  aMiffDable  by  the  asiured,  where  the  astlflrn- 
meot  is  DOC  made  to  cover  a  mere  speculative  nek; 


BDd  the  tnrarance  passes  to  the  asnsmee  altbouffh 
the  awirod  dies  within  the  endowment  p<niod. 

2.  Evidence  tendlDg  to  prove  that  the  assignee  of 
such  a  policy  caused  the  death  of  the  assured,  by 
fekmloos  means,  is  admissible  In  an  action  by  him 
■oinst  the  company  to  recover  on  the  policy. 
^  Bvfdence  tending  to  show  that  the  assignee  ef- 
feetad  fosunmces  upon  the  life  of  the  assured  In 
ocher  oonpanies,  at  about  the  same  time.  Is  admis- 
sfble  In  support  of  the  theory  of  the  defense,  that, 
bi  obtaining  the  Insurance  in  question,  it  was  the 
object  of  the  assignee  to  cheat  and  defraud  the  de- 
feodant  company. 

[No.  178J 
AnriidMttr.I6.17,1886.  lJecidedApr.6,2886, 

rl  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New  York. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Jicmre.  Joseph  H«  Choate*  Eoarte  and 
BoHthmaifd,  for  plaintiff  in  error  : 

The  application  for  the  policy  by  Armstrong 
was  at  the  instance  and  procurement  of  Hunter; 
its  delivery  was  made  t^  the  Company  directly 
to  Iliinter,  for  his  own  benefit,  with  the  assent 
of  Armstrong,  as  expressed  by  the  assifirnment 
exccuteil  by  Armstrong  simultaneously  with 
ibe  making  of  the  application. 

These  acts  constituted  a  contract  between 
Hunter  and  the  Company,  wherein  Hunter,  and 
•oc  Armstrong  was  the  principal;  and  if  such 
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contract  was  induced  or  effected  by  Hunter  s 
fraud,  such  fraud  vitiated  the  contract 

ShiUing  v.  Accidental  Death  Ina,  Co.  2  Hurl. 
<fe  N.  42;  RawU  v.  Am,  Mutual  Life  Ine.  Co,  27 
N.Y.  287;  Prince  of  Walee  Aeturance  Co,  v.  iW- 
wi^-,  25Beav.  COS;  Ford-?,  Belnumt^lUohX.  97. 
See  also  HiUe  v.  Miller,  8  Paige,  264;  Parke  v. 
Comeiock,  50  Barb.  16. 

The  whole  policy  and  every  right  and  inter- 
est  under  it  were  assignable. 

8t,  John-?.  Am,  Mutual L(fe 2ne,  Co.  18 N.  Y. 
81;  24  Am.  Law  Reg.  758,  where  the  cases  are 
digested. 

The  learned  court  below  held  that  the  mak- 
ing^ of  the  policy  payable  to  the  legal  represen- 
tatives in  tne  event  of  Armstrong^  death  was 
the  designation  of  a  class  whidi  took  from 
Armstrong  the  power  to  divert  the  fund  from 
that  particidar  dass ;  in  other  words,  that  the 
contract  was  with  Armstrong's  administratrix 
as  a  person  distinct  from  Armstrong,  which,  of 
course,  is  a  legal  impossibility. 

Waeon  v.  (Mbum,  99  Mass.  842;  JV.  T.  Life 
Ine.  Co,  T.  FTaek,  8  Md.  841;  1  Bigelow,  Ins. 
Rep.  146. 

u  a  policy  of  life  insurance  once  has  a  valid 
inception  it  may  be  assigned  to  any  one,  whether 
such  assignee  mtf  an  insurable  interest  in  the  life 
insured  or  not 

fit,  John  V.  Am.  Mut.  Life  Ine.  Co.  2  Doer, 
419;  8,  C,  18  N.  Y.  81;  Valton  v.  Nat.  Fund 
Life  Ine,  Co,  20  N.  Y.  82;  Clmeted  v.  Keyee.  85 
N.  Y.  598;  Band  v.  BunHng,  78  Pa.  St  210; 
Cunningham  ▼.  Smith,  70  Pa.  St.  450. 

The  court  erred  in  rejecting  evidence  of  con- 
temporaneous acts  of  mud  on  the  part  of  Hun- 
ter, showing  or  tending  to  show  the  formation 
by  him  of  a  wicked  and  dishonest  scheme,  of 
which  this  swindling  of  the  plaintiff  in  error 
was  only  a  ^irt 

Carg  v.  HotaUing,  1  Hffl,  811;  Bottomley  v. 
U.  8,  1  Stoiy,  185;  CaeOe  ▼.  BuUard,  28  How. 
172  (Bk.  16.  L.  ed.  424);  BuUer  v.  Watkine,  13 
Wall.  456  (Bk.  20.  L.  ed.  629). 

Meeere,  Herbert  T.  Keiebam,  and  Oeorge 
M.  MackeUar,  for  defendant  in  error : 

Ndther  the  assignment  nor  its  duplicate  was 
the  act  of  Armstrong.  Proof,  suffident  to  sus- 
tain a  finding,  was  submitted  to  the  Jury  that 
he  never  executed  either  paper ;  never  author- 
ized their  execution  and  never  made  or  sanc- 
tioned any  delivery  of  either  paper;  that  wheth- 
er he  pave  any  auUiority  for  tiie  deliveir  or  not, 
no  delivery  was  made  ;  and  that  any  delivery, 
if  made,  was  void  for  fraud. 

The  proposition  that  the  policy  in  suit  was  a 
contract  between  Hunter  nnu  the  Company,  and 
as  such  was  void  for  Hunter's  fraud,  will  not  be 
entertained  by  this  court,  since  the  verdict  of  the 
Jury  must  be  assumed  to  embrace  a  finding 
that  Hunter  never  took  any  relation  whatever 
to  the  contract  of  insurance. 

The  contract  was  in  Tvriting  and  extrinsic 
evidence  cannot  be  allowed  to  vary  its  clear  and 
well  defined  stipulations. 

Bawle  V.  Am.  Mut,  Life  Ine,  Co,  27  N.Y.  287, 
will  be  found  not  to  have  changed  the  funda- 
mental canon  forbidding  the  variation  of  ex- 
press written  instruments. 

See  also  Lawrence  v.  Fox,  20  N.  Y.  268. 

Plaintiff  in  error  seeks  to  avoid  the  policy  by 
imputing  Hunter's  fraud  to  Armstrong,  upon 
the  theory  that  Hunter  was  Anrntrong^  agent 
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This  attempt  to  exalt  the  viotim  of  a  murder 
to  the  podtioD  of  oonstructiYely  ploUiog  his 
own  death  is  neither  justified  by  any  principle 
of  law,  nor  the  pleadings  or  the  evidence  in  this 


No  one  but  he  who  owns  a  right  of  action 
can  assign  it. 

We  respectfully  submit  as  the  result  of  the 
authorities  that  the  policy  in  question,  so  far  as 
it  contained  assurance  m  the  event  of  death, 
was  an  irrevocable  settlement  The  insurance 
when  proposed  was  subject  to  Armstrong's 
complete  right  of  disposition,  and  he  could  have 

E reserved  the  right  of  assignment  But  when 
e  directed  its  payment  to  his  legal  representa- 
tives, he  exhausted  this  right  and  parted  with 
that  whidi  until  then  had  oeen  in  his  oontroL 

It  is  legaUy  possible  for  a  representative  to 
be  vested  with  rights  which  were  not  a  part  of 
his  intestate's  estate. 

See  WMay  v.  N.  W.  McmmU  Am.  18  Bep. 
288;  Kdly  v.  Mann,  18  Rep.  12;  Chmno  v. 
G'fMiio,  28  Hun,  478. 

The  defense  that  Armstrong  misstated  his  re- 
lations to  other  companies  was  an  aflirmative 
defense  and  should  have  been  pleaded. 

Piednumt  v.  Iru.  Oo,  92  U.  8. 877  (Bk.  28.  L. 
ed.  610);  Code  Civ.  ProcB  500;  Murray  v.  N, 
T.  Ltfelfu,  00.96  N.  Y.  m 

Where  the  statements  are  not  vouched  for,  as 
absolutely  and  subjectively  true,  they  affect  the 
validity  of  the  insurance  only  to  the  extent  to 
which  they  in  fact  induce  the  contract;  for  the 
i^pUcant  IS  bound  not  by  an  express  engage- 
ment but  by  the  general  law  of  morals  which 
governs  every  transaction,  and  his  poli<nr  is  not 
to  be  avoided  save  for  statements,  which  are 
made  with  the  knowledge  of  their  untruth  and 
the  intent  to  deceive. 

In  one  instance,  deviation  from  existing  ftict 
is  a  breach  of  contract  In  the  other  it  Isnoth- 
ing  unless  fraudulent 

liauhr  V.  Am.  L.  Im.  Oo.  HI  U.  8. 885  (Bk. 
88,  L.  ed.  447)  and  cases  dted. 

Mr.  JviUci  TUXd  delivered  the  opinimi  of 
the  court: 

On  the  8th  of  December,  1877,  the  Mutual 
life  Insurance  Company  of  New  York  issued  a 
policy  of  insurance  on  the  life  of  John  M.  Arm- 
strong, of  Philadelphia,  for  $10,000.  It  was 
what  is  known  as  an  endowment  policv;  that  is, 
a  policy  payikble  to  the  assured  if  he  live  a  des- 
ignated time,  but  to  some  other  person  named 
u  he  die  before  the  expiration  of  that  time.  It 
was  payable,  subject  to  certain  conditions,  to 
the  assured  or  hii  amign$  on  the  8th  of  Decem- 
ber, 1897,  at  the  office  of  the  Company  m  New 
York;  or,  if  he  should  die  before  that  time,  to 
kii  kffol  roproientativei,  within  sixty  days  after 
notice  and  proof  of  his  death.  It  recited  that 
it  was  itfued  in  consideration  of  his  application, 
and  of  the  statements  contained  therein,  which, 
whether  written  by  his  own  hand  or  not,  every 
person  accepting  or  acquiring  any  interest  in 
&e  contract  adopted  and  warranted  to  be  true, 
and  the  only  statements  upon  which  the  con- 
tract was  niade ;  and  in  further  consideration 
of  the  payment  of  $188.00  quarterly  each  year 
during  the  continuance  of  the  policy. 

On  the  25th  of  January,  1878,  Armstrong 
died,  and  his  widow  was  appointed  administra- 
trix of  his  estate.    The  required  notice  and 
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proof  of  his  death  were  furnished,  and  t!ie  in- 
surance money  not  being  paid,  ahebrou^tthis 
action  for  its  recoveiy  in  a  court  of  the  btateof 
New  York;  aau  va  motion  of  the  Compai^  it 
was  removed  to  the  Circuit  Court  of  the  united 
8tates. 

The  Company  set  up  seversl  special  defenses 
to  the  action.  One  of  them  was,  that  the  poU- 
cj  was  obtained  by  one  Benjamin  Hunter,  with 
the  intent  to  cheat  and  defraud  the  Company 
by  compassing  the  death  of  the  assured  by  f  ek>- 
nlous  means  and  collecting  the  amount  of  the 
insurance,  and  which  he  attempted  to  carry  out 
by  causing  his  death;  another  was  that  the 
statements  made  in  the  i^pliostion  of  the  as- 
sured as  to  previous  insunuices  upon  his  life 
were  false,  the  amounts  being  much  larger  than 
those  stated. 

On  the  trial  it  appeared  in  evidence  that  on 
the  8d  or  4th  of  December,  1877,  Hunter  made 
some  inquiries  at  the  office  of  the  Company  in 
Philadelphia  as  to  the  rates  of  insurance  on  the 
life  of  a  person  aged  forty  or  forty-one  years 
upon  an  endowment  policy  of  twenty  yeafs;  [Sj 
stating  that  he  thoujght  of  insuring  for  his  own 
benefit  the  life  oT  a  person  in  the  sum  of 
$10,000.  After  some  conversation  on  the  sub- 
ject of  insurance  generally,  ho  left«  stating  that 
the  person  to  be  insured  would  probably  call  in 
a  day  or  two.  On  the  5th  of  the  month  Arm- 
strong caUed,  and  informed  the  agent  that  he 
came  at  the  lequest  of  Hunter  to  make  applies 
tion  for  a  life  insurance.  He  was  thereupon 
examined,  and  after  answering  the  ooeatuMis 
usually  propounded  to  applicants,  and  among 
others  those  in  relation  to  existing  insurances  on 
his  life,  he  signed  a  formal  application,  leav- 
ing, however,  blank  the  place  tor  the  amount 
of  Uie  insurance  which  he  desired,  and  for  tiie 
answer  to  the  question  touching  the  payments 
of  the  premium.  He  also  executed  an  assign- 
ment of  the  policy,  leaving  blanks  for  its  d£te 
and  for  that  of  the  poUpy,  and  for  the  name  and 
residence  of  the  assignee.  This  was  his  entire 
connection  with  the  transaction.  In  the  after- 
noon of  the  same  day,  or  on  the  following 
morning.  Hunter  informed  the  office  that  the 
amount  of  the  insurance  desired  was  $10,000, 
and  that  it  would  be  more  convenient  for  him 
to  pay  the  premiums  quarterly.  The  tenm 
"quarterly"  and  the  sum  "$10,000"  were, 
therefore,  upon  his  instructions,  inserted  in  the 
application  which  was  then  sent  to  New  York, 
and  the  policy  was  there  executed  by  the  Com- 
pany. Before  the  receipt  of  the  pohcy  in  Phil- 
adelphia he  visited  the  office,  ana  stated  that  as 
he  intended  to  leave  the  dty  and  be  absent  for 
some  time,  he  would  pay  the  premium,  and  that 
his  lawyer  would  call  for  the  policy.  He  aooord- 
ingly  paid  the  stipulated  premium,  and  the  fee 
for  tiie  policy.  Some  days  afterwards  his  law- 
yer recdved  the  policy  and  also  the  assignment, 
which  was  attached,  the  blanks  having  been 
filled.  They  were  subsequently  delivered  to 
Hunter,  and  were  found  in  his  possession  at  his 
death. 

Within  six  weeks  after  the  policy  was  iasoed, 
Armstrong  was  attacked  at  night  in  a  street 
in  Camdcoi,  New  Jersey,  and  received  blows  on 
his  head  which  fractured  his  skuU,  from  the 
effects  of  which  he  died  two  days  afterwards. 
Suspicion  fell  upon  Hunter  as  the  perpetrator 
or  instigator  of  the  attack.  Hewasaooordingly 
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mrrested,  and  was  Indicted  and  tried  for  the 
murder  of  Armstrong  in  one  of  the  courts  of 
that  State,  and  was  convicted.  He  was  sen- 
tenced to  death,  and  was  hanged.  By  stipula- 
tion the  testimony  of  any  living  witness  might 
be  read  from  the  record  of  his  testimony  in  that 
case,  with  like  effect  as  if  he  were  present 
and  testified  in  this  action,  subject  to  all  legal 
objections  to  Its  relevancy,  competency  and 
materiality.  As  the  first  step  in  proof  of  the 
defense  tliat  the  policy  was  obtained  to  cheat 
and  defraud  the  Company,  the  defendant  of- 
fered to  read  fiom  that  record  the  testimony  of 
a  wiiness  to  show  that  Hunter,  being  at  the 
time  the  sole  owner  of  the  policy,  intentionally 
cmused  the  death  of  Armstrong;  but  the  court, 
upon  objection  of  the  plaintiff,  excluded  the 
c^mony  and  an  exception  was  taken.  The 
defendant  offered  in  different  forms  to  make 
this  proof;  but  the  court  refused  to  receive  it, 
accompanying  its  ruling  in  one  instance  with 
this  statement  to  counsel:  "I  will  take  your 
offer  as  broad  as  you  choose  to  make  it;  that 
you  offer  the  testimony  to  prove  that  Hunter 
procured  the  applicaUon  for  the  policy  on 
Armstrong  to  be  made,  and  that  he  did  so  for 
the  purpose  of  having  the  insurance  effected, 
aod  then  disposing  of  Armstrong,  and  then 
getting  the  money;  make  it  as  broad  as  that, 
and  I  will  exclude  it." 

The  defendant  also  offered  to  prove  that 
about  the  time  the  policy  in  suit  was  issued. 
Hunter, with  like  fraudulent  intent.obtained  pol- 
icies of  insurance  in  two  other  companies  upon 
the  Hfe  of  Armstrong,  one  made  directly  to 
himself  and  the  other  to  Armstrong,  with  an 
assignment  executed  simultaneously  to  him- 
aelf,  and  that  he  paid  the  premiums  there- 
on; one  of  the  polides  being  for  $10,000  and 
the  ottier  for  ft6,000;  but  upon  the  objection  of 
the  plaintiff  ttie  testimony  was  excluded,  and 
an  exception  taken.  • 

The  court,  among  other  things,  instructed 
the  jury,  in  substance,  that  the  contract  of  in- 
ioranoe  was  divisible;  that  the  last  part,  pro- 
viding for  the  payment  of  the  insurance  money 
to  the  kffol  reprmntaUvei  of  Armstrong  in  case 
be  should  die  l>efore  the  expiration  of  the  pol- 
ksy,  was  not  assignable;  that  his  assignment 
only  transferred  the  interest,  payable  at  the 
ezpbation  of  the  policy;  and  that  the  plaintiff 
was  bis  legal  representative^  entitled  to  the 
the  policy  and  to  whatever  was  due  upon  it. 
The  defendant  excepted.  A  verdict  for  the  full 
amount  of  the  policy,  with  interest,  was  ren- 
dered, and  judgment  entered  thereon. 

Froon  the  charge  of  the  court,  and  its  opin- 
ion on  the  motion  for  a  new  trial  (20  Blatchf . 
408).  it  appears  that  the  refusal  to  admit  testi- 
mooy  of  Hunter's  fraudulent  purpose  in  pro- 
eoring  the  policy,  and  his  feloniously  causing, 
wliUe  the  sole  owner  of  it.  the  death  of  the  as- 
sured, was  founded  upon  'the  assumption  that 
the  insurance  money,  pajable  in  case  the  death 
oocorred  l)efore  the  expiration  of  the  poUcv 
went  to  the  legal  representatives  of  the  assurea, 
and  was  not  assiffnable,  and  that  the  assign- 
ment not  taking  cHzect  Hunter  had  no  interest 
in  the  policy,  and  therefore,  if  he  did  felonious- 
ly cause  the  death,  the  fact  could  have  had  no 
dfect  in  controlling  the  payment. 

Aflomingthis  to  be  the  reason  for  excluding 
the  avldeoce  offered,  the  ruling  cannot  be  up- 
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held.  The  position  that  the  assisproent  did  not 
take  effect  because  the  assured  died  before  the 
expiration  of  the  pc.licy  is  untenable.  Tbe 
provision  for  payment  in  such  case  to  his  legal 
representatives  was  intended  to  meet  the  coo- 
tinffency  of  his  dying  without  having  disposed 
of  nis  interest,  and  not  to  limit  his  power  over 
the  contract  during  his  life,  and  pass  the  in- 
surance to  those  who  should  represent  him  af  tci 
his  death.  The  term  "  le^al  representatives  " 
ii  not  necessarily  restrictea  to  the  personal  rep- 
resentatives of  one  deceased,  but  is  sufficiently 
broad  to  cover  all  persons  who,  with  respect  to 
Mb  property,  stana  in  his  place  and  represent 
his  tnterests,  whether  transferred  to  them  by  bii 
act  or  by  operation  of  law.  It  may,  in  this 
case,  include  assigns  as  well  as  executors  and 
administrators.  JVsv  TorkL,  Ins,  Oo.  v.  Hack, 
8  Md.  841. 

A  policy  of  life  insurance,  without  restrictive 
words,  is  assignable  by  the  assured  for  a  valua- 
ble oonsiderauon  equally  with  any  other  chose 
in  action,  where  the  assignment  Is  not  made  to 
cover  a  mere  speculative  risk,  and  thus  evade  the 
law  against  wager  policies;  and  payment  thereof 
mav  be  enforced  for  the  benefit  of  the  assignee, 
and  under  the  system  of  procedure  in  manv  [5081 
States,  in  his  name.  Wamoek  v.  Davit,  104  U.  8. 
775,  780[Bk.  26,  L.  ed.  924.  mhArehibaid  v. 
Mut,  Im.  Ob,  of  Ohicago,  88  Wis.  542,  545; 
DeRmge  v.  EUiott,  7  N.  J.  £q.  487,  495.  The 
assignee  here,  Hunter,  represented  that  he  was 
the  special  partner  of  Armstrong,  and  had 
placea  $5,000  in  the  partnership,  and  was  ap- 
prehensive that  he  might  be  chan^  as  a  gen- 
eral partner.  If  he  was  a  special  partner  the 
contract  was  not  a  wager  pougv.  And  as  it  was 
not  a  contract  for  the  benefit  of  the  wife  of  the 
assured,  it  does  not  fall  within  those  cases 
where,  for  the  protection  of  the  beneficiary  the 
power  of  the  assured  to  divert  the  course  of 
payment  is  restricted. 

The  assignment  conveying  to  Hunter  the 
whole  interest  of  the  assured,  his  representa- 
tives alone  would  have  a  valid  claim  under  it, 
if  the  policy  were  not  void  in  its  inception. 
Proof,  therefore,  that  he  caused  the  death  of 
the  assured  by  felonious  means  must  necessari- 
ly have  defeated  a  recovery;  and  the  court 
erred  in  refusing  to  admit  testimony  tending  to 
prove  that  such  was  the  fact. 

The  theory  of  the  defense  is,  that  the  purpose 
of  Hunter  m  obtaining  the  insurance  was  to 
cheat  and  defraud  the  Company.  Jn  support 
of  that  position  evidence  that  he  effected  insur- 
ances upon  the  life  of  Armstrong  in  other  com- 
panies at  or  about  the  same  time,  for  a  like 
fraudulent  puipose,  was  admissible.  A  repeti- 
tion of  acts  01  the  same  character  naturallv 
indicates  the  same  purpose  in  all  of  them;  and  ft 
when  considered  together  thev  cannot  be  rea- 
sonablyexplained  without  ascribing  aparticular 
motive  to  the  perpetrator,  such  motive  will  be 
considered  as  prompting  each  act  A  creditor 
has  an  insurable  interest  m  the  life  of  his  debtor, 
and  may  very  properly  pnxmre  an  insurance 
upon  it  for  an  amount  suflBdent  to  secure  his 
debt;  but  if  he  takes  out  policies  in  different 
companies  at  or  nearly  the  same  time,  and  thus 
increases  the  insurance  far  beyond  any  reason- 
able security  for  the  debt,  an  inoulry  at  once 
arises  as  to  his  motive,  and  it  may  ne  considered 
as  governing  him  in  each  insurance.    In  Cbstftf 
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T.  DuUard,  23  How.  178  [W  U.  S.  bk.  1«.  L. 
ed.  434].  wltere  the  defendants  were  charged 
with  having  f  raudnlently  s<M  the  goods  of  the 
plaintifr,  eTidenoe  that  they  had  committed 
nndlar  fnmdnlent  acts  at  or  aboot  the  same 
time  was  allowed,  with  a  view  to  establish 
their  allied  intent  with  respect  to  the  matters 
inisBoe.  The oonit said:  "Similar fraudulent 
acts  are  »lmissible  in  cases  ot  this  descripllon 
if  ffflnmiit^d  at  or  about  the  same  time,  and 
wImb  the  tame  motive  msf  reasooablj  be  snp- 
poaed  to  exist,  with  a  view  to  eitf sbJish  the  in» 
tent  of  the  deHmdant  in  respect  to  the  matters 
chirked  acunst  him  in  the  dedaratioo."  In 
IJmc"U  t.  Cli*!*,  7  Wan.  IS  [74  U.  &  bk. 
19.  L.  ed.  10<],  an  actioa  was  bcooght  for 
fraodu^ntlr  ohMiiring  mupei  tj ,  and  evidence 
of  other  frands  of  a  akt  rharartrr,  cnmmittfd 
bv  the  defendants  at  or  near  the  same  time, 
hekitcbendmisnble.    *atsadmisBibtmv." 

he  croond  that 


these  authorities,  clearly  admissible.  It  tended 
to  establish  the  theor>'  of  tbe  defendant  that 
the  insurance  in  this  case  was  obtained  by 
Himter  upon  the  premeditated  purpose  to  cheat 
and  defraud  the  company.  Especially  would 
it  have  had  that  effect  if  followed  by  proof  of 
the  manner  of  the  death  of  Armstrong. 

But  independently  of  any  proof  of  tbe  mo- 
tives of  Hunter  in  obtaining  the  policy,  and 
evoi  assuming  that  they  were  just  and  proper, 
he  forfeited  all  rights  under  it  when,  to  secure 
its  immediate  payroent,  he  murdered  the  as- 
sured. It  would  be  a  reproach  to  the  juris- 
prudence of  the  country,  if  one  could  recover 
insurance  money  payable  on  the  death  of  a 
party  whose  life  he  bad  feloniously  taken.  As 
wdl  might  he  recover  insurance  money  upon 
a  building  that  he  had  willfully  fired 

Tliis  view  renders  u  unnecessary  to  consider 
the  effect  upon  the  policy,  of  the  statements 
made  in  tbe  application  of  the  assured  as  to 
the  amount  of  otlicr  insurances  on  his  life. 

Jwdoment  recened,  and  cause  remanded  far  a 

mtridd, 

Mr.  JuMee  Hatthewa  did  not  sit  in  this 

nor  take  part  in  its  decision. 
True  copy.    Test: 

James  H.  McKeoney,  Qerk,  Sup.  COurt«  U.  8. 


V*  x"  •  *.'*  fctc*  ^*-^  "rf  *  JM.*«>  »  a 
«fr.  -^  V  -^  n  j>0  dQ«r  X  a  c^aase.  these  col- 
Nt  N  *N-x  ^*.-">^  v«e»Ss;^saeh  t=»nior 
v-v  »  \>^  ^y.   M-^  .•cte^r  t<-"«3«*ee.     In  annv 

^^x>,,s»k>i»  ii  ;Hft<r  xVVtcwj.^^  j<ft  the  Ife  o€ 


STATE  OP  ALABAMA,  JOHN  ffWANN 
Aim  JOHN  A.  BILLUPS,  Trustees  and 
Assignees,  AppU, 

a. 

THEODORE  Q.  MONTAGUE  kt  au 
(See  &  a  ReporCerIi  ed.  flOMlU 


Bmikroad  wiartgiMffe^"aU  other  property 

Urued, 


The  words  **all  other  property**  in  the  morCcaaa 
1  llaroh  2, 1870,  by  the  AiMt^mfi  and  ^at- 
BaUroad  Company,  in  favor  of  the  State 

una.  to  secure  it  for  a  loan  of  Its  credit,  to 

eompanj,  do  not  operate  to  Include  within  the 

tcace  all  the  lands  belonirinff  to  the  oompeny 

not  spevifloally  described.  *^ 

[No.  984.] 

SmbrndtUd  Mar,  31, 1886.  Decided  Apr.  It,  1886. 

APPEAL   from  the  Circuit   Court  of  the 
United  States  for  the  Eastern  District  of 


and 


Tbe  history  and  facts  of  the  case  appear  in 
tbe  opinion  of  the  court. 

Mr.  Samxtel  F.  Rice,  for  appellants: 

The  statutory  provisions  of  Tennessee,  the 
kgrei  tiia,  in  relation  to  conveyances  of  every 
kmd,  were  intended  '*to  reduce  the  forms  of 
oonv^nmce  to  their  simplest  elements,  and  to 
rive  the  largest  meaning  to  granting  words,  un- 
fess  limited  by  tbe  instrument  itseu." 

Daiqi  V.  mm,  5  Lea,  104.  See  also  /Va- 
modt  V.  Ooe,  23  How.  117  (64  U.  S.  Bk.  16.  Lw 
ed.  486);  IrtineY.  Irvine,  9  Wall.  625  (76 U.  a 
Bk.  19.  L.  ed.  800);  Stott  v.  JRutherford,  92  U.  a 
107(^23,  L.  ed.  ^8e);  Bank  qf  Greenidore  T. 
Oetpp,  76  N.  C.  482. 

The  conveyance  of  McMillan  to  the  company, 
as  asainst  the  defendants,  who  acquired  or  (&- 
rivea  their  only  claim  to  the  lands  from  or 
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nmler  the  mortga^r,  by  transactions  entirely 
subaequcnt  to  the  registration  of  the  mort- 
gage, converted  the  equitable  title  of  the 
company  into  a  legal  title  which  at  once,  by 
operation  of  law,  Inured  to  the  benefit  of  the 
mortgagee. 

SlS^wre  V.  Fitt$.  Cin.  db  St.  L.  R.  B.  (Jo, 
112  U.  8.  83  (Bk.  28,  L.  ed.  626);  Bush  y.  Mar- 
•haU,  6  How.  284  (47  U.  S.  bk.  12,  L.  ed.  440); 
Threadgfll  y.  Pintard,  12  How.  24  (58  U.  S. 
bk.  13.  L.  ed.  877);  Eenshaw  y.  Wells,  9  Humph. 
668;  Crook  y.  Luntford,  2  Lea,  287;  Bank  of 
Qreentboro  y.  Clavp,  76  N.  C,  482;  Crane  y. 
Turner,  7  Hun,  857;  Van  Bemaekter  y.  Rear- 
iwy,  11  How.  323  (53  U.  8.  bk.  18,  L.  ed.  714); 
Doe  y.  Larmore,  ante,  598. 

The  parting  with  or  loan  of  money  or  its 
equivalent,  upon  the  faith  of  the  mortgage,  is 
jiro  tanio  a  sale  and  ffives  such  a  mortgagee, 
to  the  extent  of  the  U)an,  all  the  rights  of  a 
bona  fide  purchaser  for  value  without  notice. 

C/iOdwOl  v.  WheUes,  6  Lea,  322;  CarperUer 
y.  Lon(fan,  16  Wall  271  (88  U.  8.  bk.  21,  L. 
ed.  313). 

The  objection  that  the  mortgage  does  not 
coovc^  the  lands  here  in  controversy,  by  spe- 
cific ifcsignation  and  description,  is  clearly  in- 
ffiifficient,  both  upon  reason  and  authority. 

McGatoek  v.  JJeery,  1  Cold.  265;  Seffreid  y. 
/W/«f  Bank,  2  Tenn.  Ch.  lliSheeUY.  8ddm, 
8  Wall.  177  (67  D.  8.  bk.  17.  L.  ed.  822);  WO. 
eon  V.  Bayce,  92  U.  8.  820  (Bk.  23,  L.  ed.  608); 
SpindU  V.  Sireoe,  111  U.  8.  542  (Bk.  28,  L.  ed. 
512);  Freif  y.  Clifford,  44  Cal.  848;  Barton  v. 
Morrie,  15  Ohio,  408;  Hoxie  v.  Lawrence,  117 
Maaa.  Ill;  ^fift.  Louie,  etc,  B.  Co,  v.  McOee,  ante, 
446,  dting  approvingly,  WHeonY,  Boyce,  9217. 
8.  820  (Bk.  £3.  L.  ed.  608). 

The  exception  made  in  the  mortgage  is  con- 
clusive that  the  mortgagor  intended  to  convey 
and  did  convey  all  its  property,  save  only  "such 
and  so  much  of  the  same,"  as  it  had  not  thereto- 
fore conveyed  bv  its  two  mortgages  of  1868. 

Gardner  v.  Morrieon^  12  Ala.  547;  Pierce  v. 
Mawaukee  db  8t,  P,  K  B,  Co,  24  Wis.  551;  8, 
C,  1  Am.  Rep.  203. 

Mr.  Xenophon  Wheeler,  for  appellee: 

An  after  acquired  title  does  not  pass  to  the 
vendee  or  mortgagee,  unless  there  is  a  covenant 
of  warranty  in  the  deed  or  mortgage. 

Jaekeon  v.  Wright,  14  Johns.  193;  DoeetoellY 
Buchanan,  8  Leigh,  365:  Cometoek  v.  Smith, 
18  Pick.  116;  Doane  v.  Wileutt,  5  Gray,  828;  3 
Washb.  Real  Prop.  106;  Jones,  Mort.  §  1488; 
Rawle,  Oov.  890  and  authorities  cited. 

As  the  mortgagor  had  nothing  but  the  equi- 
table estate  in  the  land  sued  for,  if  it  had  that 
when  it  made  the  mortgage,  and  the  mortgage 
contained  no  covenants  for  title,  the  sudm- 

Siently  acquired  title  through  the  deed  of  Mc- 
illan  did  not  inure  to  the  benefit  of  the  mort- 


Tba 


land  sued  for  is  not  embraced  in  the 


If  the  description  in  the  mortgage,  which  Is 
claimed  to  embrace  the  land  in  controversy,  is 
examined,  it  will  be  seen  not  oblv  that  there  is 
DO  specific  description,  but  that  there  is  nothing 
that  win  enable  a  sub6e<}uent  purchaser  to 
Identify  this  land  as  forming  any  part  uf  the 
property  intended  to  bo  included  in  the  mort- 

^Tba  general  words  "all  other  property"  ore 
117  U.  & 


restricted  by  the  worrls  preceding  them,  and 
are  descriptive  of  all  other  property  of  the  nti« 
ture  of  telegraph  lines,  telegraph  offices  aud 
machine  sliops. 

See  Chideey  v.  Canton,  17  Conn.  479:  Bar- 
woodv.  LouMl,  4  Cush.  818;  People  v.  if,  T.  d 
ManJtattan  Beach  B.  Co.  84  N.  Y.  565;  Matter 
of  Ilermanee,ll  N.  Y.  487;  Coming  v,  McCvU 
lough,  1  N.  T.  69;  Clark  v.  Oaekarth,  8  Taunt. 
431;  Bish.  Wr.  L.  §  245. 

Mr.  Justice  Killer  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Tennessee.  The  suit  was  originally  brought  in 
the  Chancery  Court  of  Hamilton  County,  from 
which  it  was  removed  into  the  court  first  men- 
tioned. It  was  a  bill  to  foreclose  a  mortgage 
on  twenty-two  acres  of  land  in  that  county, 
which  is  described  with  particularity  by  metes 
and  bounds  in  the  bill,  and  is  there  alleged  to 
have  been  purchased  of  J.  P.  McMillin  by  the 
Alabama  and  Chattanooga  Railroad  Company, 
the  mortgagor,  on  the  25th  day  of  March,  1809 
No  such  description  of  the  land  is  found  iu  the 
mortgage  which  is  the  foundation  of  this  suit; 
and  if  it  is  covered  by  that  mortgage,  it  is  by  a 
phrase  which,  it  must  be  supposed,  was  in- 
tended to  cover  it  by  a  general  reference  to  all 
other  property  of  the  mortgagor  in  the  State  of 
Tennessee,  rather  t'u.in  by  any  specification  of 
this  property. 

The  defendants  deny  that  by  any  fair  or  lust 
construction  of  the  mortgage,  it  can  be  held  to 
include  the  twenty-two  acres  in  question. 

There  are  other  grounds  of  defense  set  up,  on 
one  of  which  the  decree  against  plaintiffs  was 
rendered,  namely:  that  the  suit  was  barred  by 
the  Statute  of  Limitations.  But  if  the  defendf* 
ants  are  right,  in  the  assertion  that  the  land 
was  not  conveyed  by  the  mortgage  deed,  all 
other  questions  are  immaterial. 

It  appears  that  the  Legislature  of  the  State  of 
Alabama  authorized  the  Governor  of  the  State 
to  issue  to  the  Alabama  and  Chattanooga  Hail- 
road  Company  its  bonds  to  the  amount  of 
$2,000,000.  The  statute,  however,  required 
Uie  Governor,  before  he  delivered  these  bonds, 
to  demand  of  the  company  its  own  bonds  of 
an  equal  amount  sccuircd  by  a  mortgage  ou 
certain  property  mentioned  in  the  statute.  The 
mortage  was  made  and  the  bonds  issued  to 
the  Suite  in  exchange  for  bonds  of  the  State 
delivered  to  the  company. 

As  the  language  descriptive  of  the  property 
to  be  mortgaged,  as  found  in  the  statute,  is 
found  identically  in  the  reciting  part  of  the 
mortage  and  in  its  granting  clause,  and  as  this 

aucstion  is  to  be  decided  by  a  construction  of 
lat  language,  it  will  be  given  here  terbat*m 
from  the  mortgage  deed: 

"Exiiinir  *C'  to  original  bill. 
"This  instrument  of  mortgage,  made  this 
second  day  of  March,  in  the  year  eighteen  hun- 
dred and  seventy,  by  and  between  the  Alabama 
and  Chattanooga  Railroad  Company,  a  corpo- 
ration of  the  States  of  Alabama,  Georgia,  Mis- 
sissippi and  Tennessee,  the  party  of  the  first 
part,  and  the  State  of  Alabama,  the  party 
of  the  second  part,  witnesseth:  That  tehereae, 
said  State  of  Alabama,  by  an  Act  entitled  'An 
Act  to  Loan  the  Credit  of  the  State  of  Alabama 
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to  the  Alabama  and  Chattanooga  Baflroad 
reOTl  Company,  for  the  Porpoee  of  Expediting  the 
^  Construction  of  the  Railroad  of  said  Company 

Within  the  State  of  Alabama/  and  approved 
February  11, 1870,  has  granted  certain  aid  to 
said  coiporation,  and  has  in  and  by  said  Act 
requir^  the  governor  of  said  State  to  issue 
bonds  of  said  State  to  an  amount  not  exceeding 
$2,000,000  Uk  favor  of  said  company,  bearing 
fiiterest  at  a  rate  not  —  8  per  cent  per  annimi, 
which  said  interest  shall  be  payable  semi-an- 
nually in  currency  or  coin,  and  the  bonds  shall 
be  payable  at  the  expiration  of  not  less  than 
fifteen  nor  more  than  thirty  years  upon  the 
terms  and  conditions  in  said  Act  set  forth;  And 
ichereas,  S^d  Act  further  provides  that  the 
Governor  of  the  State  shall  only  issue  said 
bonds  upon  receiving  in  exchange  therefor  an 
equal  amount  of  first  mortgage  oonds  of  said 
rulroad  company,  bearing  the  same  rate  of  in- 
terest at  the  above  mentioned  state  bonds,  and 
secured  by  a  fint  mortgage  upon  the  lands 
granted  by  the  United  States  to  said  railroad 
company  and  upon  any  interest  which  said 
company  now  has  or  may  hereafter  lawfully 
acquire  in  or  to  said  lands,  with  this  reservation ; 
that  the  said  Alabama  and  Chattanooga  Rail- 
road Company  shall  have  the  privilefl;e  and 
right  of  selling  said  lands,  or  any  part  mereof , 
in  accordance  with  the  Act  of  Congress  grant- 
ing the  same;  Provided,  howev&r,  That  the  pro- 
ceeds of  said  sale  shall  be  appropriated  to  the 
payment  of  the  aforesaid  first  mortgage  bonds 
of  the  said  railroad  company  issued  to  the  State; 
Protfided,further,  That  the  Governor  shall  re- 
quire saia  railroad  company,  before  issuing  to 
said  company  said  bonds,  to  give  the  State  of 
Alabama  a  first  mortgage  on  the  telegraph  line 
and  telegraph  offices  along  the  line  of  said  road 
belonging  to  said  comiMmy :  also  on  the  machine 
shops  and  other  property  in  the  State  and  in 
Geor^a,  Tennessee  and  Mississippi  belonging 
to  said  company;  also  on  all  coal  mines  now 
open  or  hereafter  to  be  opened  and  worked  be- 
longing to  said  company;  also  upon  all  iron  or 
other  mineral  lands  ana  all  iron  manufacturing 
establishments  now  in  operation  or  hereafter 
to  be  constructed;  And  whereaa.  Said  Alabama 
and  Chattanooga  Railroad  Company,  in  order 
to  obtain  said  State  aid.  proposes  to  issue  to 
said  State  bonds  of  said  corporation,  secured 
as  is  by  said  Act  required,  and  entitled  first 
[  008  J  mortgage  land  bonds  of  the  Alabama  and  Chat- 
tanooga Railroad  Company: 

"Kow,  therefore,  the  said  Alabama  and 
Chattanooga  Railroad  Company,  in  cornpli- 
ance  with  the  terms  and  conditions  of  said  Act, 
and  for  the  purpose  of  obtaining  the  dd  there- 
by granted  to  this  corporation,  and  in  order  to 
secure  the  punctual  payment  of  all  said  first 
mortgage  land  bonds  of  this  corporation,  does 
hereby  mnt,  bargain,  sell,  enfeoff,  release, as- 
sign and  convey  unto  the  State  of  Alabama, 
and  its  successors  and  assigns,  forever,  all  lands 
granted  by  the  United  States  to  and  for  the 
benefit  of  this  company,  and  all  the  right,title, 
interest  and  estate  which  said  company  now 
has,  or  may  hereafter  lawfully  acquire,  in  or 
to  said  lanos,  subject  to  this  reservation  to  said 
company,  as  by  said  Act  provided;  that  said 
company  shall  have  the  privilege  and  right  of 
selling  said  lands,  or  any  part  thereof.  In  ac- 
cordance with  the  Ad  of  Congress  granting 
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the  same,  and  entitled  'An  Act  to  Renew  Cer- 
tain Grants  of  Land  to  the  State  of  Alabama,' 
and  approved  April  10.  1869;  Protided,  how- 
ever. That  the  proceeds  of  said  sales  shall  be 
appropriated  to  the  payment  of  the  first  mort- 
gage land  bonds  of  said  company  to  be  issued 
to  the  State  of  Alabama,  as  aforesaid:  also  the 
telegraph  line  and  telegraph  offices  along  the 
line  of  said  road,  and  belonging  to  said  com- 
pany; also  the  machine  shops  and  all  other 
TOoperty  in  said  States  of  Alabama,  Georgia, 
Tennessee  and  Mississippi  belonging  to  said 
company;  also  all  coal  mmes  now  open  or  here- 
after to  be  opened  and  worked  belonging  to 
said  company,  and  all  iron  or  other  mineral 
lands,  and  all  iron  manufacturing  establish- 
ments now  in  operation  and  her^ter  to  be 
constructed;  saving  ^nd  excepting  only  from 
said  granted  premises  duch  and  so  much  of  the 
same  as  said  company  mav  have  heretofore 
conveyed  in  mortgage  m  or  by  either  or  both 
of  two  indentures  of  mortgage,  both  made  on 
December  19,  1868,  and  covering  the  railroad 
and  certain  other  property  of  said  company,  for 
a  more  specific  description  whereof  reference  is 
hereby  made  to  said  two  indentures,  the  same 
having  been  recorded  in  the  counties  where 
said  road  is  located.  ** 

It  is  to  be  observed  that  the  land  sued  for  Is 
nowhere  sooken  of  in  this  record  otherwise 
than  as  latUl,  pure  and  simple,  nor  is  there  any 
claim  that  it  was  land  eranted  by  Congress. 

Now,  the  mortga^  deed  describes  ex  indu$- 
tria  the  several  species  of  lands  which  it  con- 
veys. The  first  of  them,  by  far  the  most  im- 
gortant,  is  "all  lands  granted  by  the  United 
tates  to  and  for  the  benefit  of  tms  company, 
and  all  right,  title,  interest  or  estate  which  said 
company  now  has  or  may  hereafter  lawfully 
acQuire  in  or  to  said  lands."  If  the  company 
haa  intended  to  grant  aU  iU  iande  within  the 
States  of  Alabama,  Georgia.  Tennessee  and 
Mississippi,  and  it  must  have  had  other  lands  in 
these  States,  why  not  have  snid  so,  instead  of 
saying  all  the  lands  granted  by  the  United 
States?  It  was,  therefore,  only  this  class  of 
lands  which  was  conveyed  by  this  first^  clause 
of  the  deed.  After  some  reservation  of  the 
right  of  the  mortgagine  company  to  sell  these 
lands  and  appropriate  me  proceeds  to  payment 
of  the  bonds  secured  by  the  deed,  the  granting 
language  proceeds:  '*Also  the  telegraph  line 
ana  telegraph  offices  along  the  line  of  said  road 
and  belonging  to  said  company;  also  the  ma- 
chine shops  and  aU  other  property  in  said  States 
of  Alabama,  Georgia,  Tennessee  and  Mississip- 
pi belonging  to  said  company;  also  all  coa) 
mines  now  open  or  hereafter  to  be  opened  and 
worked  belonging  to  said  company,  and  all 
iron  or  other  mineral  lands,  and  all  iron  manu- 
facturing establishments  now  in  operation  and 
hereafter  to  be  constructed." 

While  the  company  is  thus  specific  in  its  de- 
scription of  the  subjects  of  the  mortgage,  enu- 
merating with  great  particularity  its  lajul  grant 
from  Congress,  its  telegraph  lines  and  of- 
fices, its  machine  shops,  ana  its  coal  mines,  it 
is  quite  unreasonable  to  suppose  that  the  ooid- 

n  would  have  been  thus  needlessly  minute 
^  description  of  the  property  oonveved. 
enumerating  with  great  particularity  the  tour 
or  five  classes  of  property,  mostly  real  estate, 
which  were  intended  to  pass,  if  it  had  also  in- 
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tended  that  the  three  words,  "AH  other  prop- 
erty," should  stand  for  everything  in  the  four 
Btatee  which  the  company  owned,  and  ee- 
pedally  all  its  lands.* 

These  words,  which  are  found  neither  in  the 
beginning  of  the  granting  clause  as  a  general 
pbraae  to  be  afterwards  emphashsed  by  a  more 
minute  description,  nor  at  tne  end,  as  a  sum- 

10]  maiy  of  what  had  preceded  them,  have  their 
appropriate  use  in  the  precise  place  where  they 
are  found.  We  say  they  are  there  appropriate, 
because  in  convejing  the  telegraph  offices,  the 
machine  shops,  tae  coal  mines,  tlie  iron  mines 
and  the  manufacturing  establishments,  there 
might  in  them  be  found  much  propertv  belong- 
ing to  the  company  about  which  a  doubt  woum 
ame  whether  it  was  a  part  of  these  offices, 
mines,  machine  shops  and  manufacturing  es- 
tabUdiments.  All  such  doubt  or  ambiguity  is 
removed  by  declaring  that  all  the  property  of 
the  grantors  in  these  places,  or  used  in  any  of 
these  pursuits,  is  conveyed.  For  this  jmrpose 
the  phrase  "all  other  property"  is  apt,  and  is 
used  in  the  right  place  in  a  description  design- 
edly minute  and  elaborate.  It  is  among  its 
kind,  ^jMMdem  generis,  and  its  purpose  is  an- 
swered when  its  use  is  limited  to  explain  the 
other  words  in  this  immediate  connection. 

It  Is  not  to  be  denied  that  in  a  writing  de- 
scripdve  of  property  to  be  transferred  or  as- 
■igned,  the  more  general  words  which  include 
aUtbat is inteodS to  be  conveyed  are  not  to 
be  frittered  away  bv  an  attempt  at  a  description 
of  each  particular  tning  fairly  included  in  the 
more  seneral  language.  But  in  such  case  it 
must  be  apparent  that  the  intent  was  to  Include 
an  that  coi^  be  embraced  within  tiie  more 
general  terms.  If,  for  instance,  the  description 
of  the  property  mortgaged  had  commenced  bv 
saying  "aB  the  property  of  the  grantor,  real, 
personal  and  mixed,  in  the  States  of  Alabama. 
Georgia,  Mississippi  and  Tennessee,"  and  had 
then  attempted  to  enumerate  this  property,  but 
bad  omitted  some  of  it,  this  omitted  part  would 
bavepaesed  as  in  SpindU  v.  Shrete,  111  U.  8. 
544  [Bk.  28,L.  ed.  512].  8o  where  the  instru- 
ment professes  "to  convey  all  my  property," 
or  "afi  my  estate,"  or  "all  my  lands  wherever 
ritoated.'  In  all  these  cases  referred  to  in 
WOmm  V.  Ba^,  93  U.  8.  825  [Bk.  23,  L.  ed. 
61(n,  there  were  no  words  to  qualify  the  gen- 
erafity  of  this  description. 

In  fact  there  were  no  other  words  of  de- 
•cripcioq,  and  thehr  full  effect  muA  be  given  to 
than.  This  latter  case  is  relied  on  by  appel- 
lants' ocmnsd  as  conclusive  in  the  one  now  un- 
der consideration.  In  that  case  the  bonds  is- 
•oed  to  oertsin  railroad  companies  were  de- 
dand  to  be  a  "first  lien  upon  the  road  and 

1 1  ]  pruyerty  of  the  several  companies  so  receiving 
tbem,"  and  this  was  held  to  cover  the  lands 
owned  by  said  companies.  It  is  obvious  here 
the  two  woids  '*road  and  prapertjf*  of  those 
ffyfnpa«<*«  were  used  as  representing  all  the 
propoty  they  owned.  Nothing  further  in  the 
way  of  description  was  needed  or  was  desira- 
ble. But  this  form  of  words  differs  widely 
from  the  elaborate  description  of  what  is  con- 
veyed in  the  deed  of  the  mortgaging  company 
bm.  and  the  meaning  also  is  as  different  In 
the  latter  case  the  road,  its  bed,  its  rolling 
stock,  and  much  other  property  probably  was 
nd  conveyed,  and  no  expression  is  fouxid  Im- 
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that  all  its  landM  were  conveyed.  And 
we  limit  the  words  "ail  other  praperiff*  to 
what  we  have  supposed  to  be  thdr  meaning, 
there  is  nothing  else  to  imply  that  the  company 
intended  to  mortgage  all  its  property,  of  everv 
kind  and  description,  whether  leal  or  personal. 
We  do  not  believe  this  was  intended  or  can 
be  fairly  implied  from  the  language  us^,  the 
minute  descriptive  character  of  wmch  is  found 
three  times  in  this  contract,  namdy:  in  the 
statute  authorizing  the  transaction,  in  the  pre- 
liminary recital  of  the  mortgage  deed,  and  in 
its  granting  dause,  all  of  wmch  is  useless  if  the 
phrase  "all  other  property,"  as  there  used, 
was  intended  to  include  all  lands  and  all  inter- 
est in  lands  in  the  four  States  through  which 
the  road  passed. 

The  decree  efihe  Oireuit  Otntri  ii  qfflrmed. 
True  copy.   Test : 

James  H.  MoKenney,  Clerk,  Sup.  Oonrt,  U.  8. 


8TATE  OF  ALABAMA,  JOHN  8WANN 

AHD  JOHN  A.  BILLUPS,  Trustees  as  well 

as  Grantees,  P^ffk  in  Brr., 

e. 

THEODORE  Q,  MONTAGUE,  In  His  Own 

Right  and  as  Agent  of  Xbnophon  Whbei/-* 

KR,  GbOBOB  M.  8HEBW00D,  ISAAO  H.  TOW- 
EB  ETAIi. 

(Sees.  OL  Beporter^ ed. Sll,  eUL) 
BaHroad  mortgage—^omtTueitien  cf. 


The  judgment  of  the  oourt  below  in  this  case  to 
affirmed  on  the  opinion  in  the  preo6dingoaBe,wbloli 
involved  the  same  questioo. 

[No.  885.] 
dutmUUed  MarehSl,  1886,    Decided  AprU  It. 

1886. 

Pr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Tennessee. 
Mr,  Samuel  F,  Biee,  for  plaintiffs  in  error. 
Mr,   Xenophan   Wheeler,  for  defendant  in 
error. 

Mr,  JueHee  Hfller  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  ejectment  tried  by  a 
Jury  in  Uie  same  court  wmch  decided  the  pre- 
cemng  case,  in  which  the  plaintiffi  in  error 
based  their  ri^t  to  recover  on  the  same  mort- 
gage which  they  sought  to  foreclose  in  that  suit. 
The  court  instructed  the  Juiy  against  them  on 
the  ground  that  they  had  no  lem  title. 

Am  Ihefcreooing  opinien  deeiaee  (hoi  they  had 

no  tiUeaiaa,  l^ cr equitable,  thejudgmeni 

efthseowribetowmuelheafflrmed. 

^meoopy*  Tssti 

James  H.MoK0nDSj,  Otek,  Bop.  Omrti  U.  & 
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d  Btmek  t.  SmUk,  iM>t  yet  pub- 

holdi  tint  adeed  under sectioa 

e  Qmgm  Oode  is  Toid  aa  title  and 

tm^mtxd  aa  ao  equitaUe  mortgage, 

lariitf  been  adjadged  a 

iBceiffed  fak  oisdiarge  after  hav- 

~  o€  Ikii  diaractor,  the  debt 


in  bankmplCT  was  ralid  aa 
tUm  'debt  and  against  this  decree  and 
~  the  Act,  section  5045,  R.  8.; 
wna  Told,  because  it  was  in 
o€  thift  section  of  the  Bankmpt 
Ad.  Tht  BankmpC  Act  declares  that  liens 
ihafl  not  be  affected  bj  aangnment  in  bank- 
npScT;  bat  Hiis  does  not  mean  tliat  such  alien 
exemption,  it  onlj  means  in  the  ad- 
of  the  bankrupt's  estate,  that  the 
of  creditors  shall  retain  their  priority; 
as  uHiawise,  a  creditiH',  by  taking  a  mortgage, 
would  cut  off  the  ria^t  of  a  bankrupt  to  ex- 
emptioQ  eotirely  and  &feat  the  whole  bankrupt 


FIEBBORta 
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fiacts  of  the 


of  die 
ML  PL^ 
for  plaintiffs  in 


to 


taS^^.    I  ht  11.  L.  ed.  608). 

.1  This  exemption  to  the  plaintiffs  in  error  was 

uM  AfHi  tt,  IsaSL  I  (Hanfted  br  a  court  having  full  lurisdiction  of 

*  3iis  qfuesBon  in  proceedings  insntuted  by  him 

Oanrtof  theSlaSe  ■  jo  obtain  the  benefits  of  that  law,  of  which  thi^ 

.a       exemption  was  an  important  and  material  ind- 

appesr  in !  dent,  m  whidi  all  the  creditors  were  directly 

I  interested  and  this  creditor  most  e^>ecially  so, 

LGreah- :  that  application  being  accompanieabv  a  claim 

for  exempti(Hi  on  this  particular  land.    Now. 

lUs  debt  was  inasmuch  as  this  creditor  had  the  notice  of  this 


1960  «f  «9.  of  the  Code  of 
<jeoffgia;  aad  acoonfing  to  tliat  statute  it  amounts 
to  an  absolute  eonTCTanoe,  passing  the  title  of 
tlK  piofieHy  Id  the  creditor,  and  upon  the  fur- 
ther eipiess  peimisskm  thatit  diall  not  be  a 
mortgagSL  Tbe  deed,  bein?  sires  to  secure  a 
usurious  ddn,  was  void  as  title. 

Code,§2(^. 

fiein;  void,  it  left  the  transaction  where  it 
waa  before  tbe  deed  was  made:  simply  a  debt 
of  Long  lo  BuDaid,  unless  Bullard  had  an  in- 
terest in  tbe  title,  or  the  title  itself,  or  sacb  an 
equity  as  arises  between  vendor  and  vendee  for 
unpaid  purchsae  money,  as  in  f^ewii  v.  Haw- 
kins, 28  WalL  110  (00  U.  S.  bk.  28,  L.  ed.  118); 
or  Amtor  v.  Gnemitntf,  7  Wheat  46  (20  U.  8. 
bk.  5,L.  ed.  80S);  Brtntn  v.  Gil  man,  4  Wheat 
255 a7 U.  a bk.  4. L.  cd.  564. 

Here  Bullard*8  debt  was  simply  one  of  lend- 
ing and  borrowing;  and  by  tbe  Bsnkrupt  Act 
<R  8. 5110)  the  bimknipt  by  his  discharge  was 
released  from  all  debts,  except  debts  created  by 
fraud  or  embezzlement,  or  oy  his  defalcation 
r.s  a  pablic  officer,  under  neither  of  which  hesids 
does  this  debt  come. 

But  concede  that  this  is  a  mortgage,  which  it 
U  not,  or  even  an  equitable  mortgage;  in  Geor- 
^•^ia,  a  mortgage  is  but  a  security  for  a  debt^it 
Uoes  not  give  any  interest  in  the  title  at  all. 

See  a)de  1054;  1  Ga.  177;  7  Ga.  188;  85  Ga. 
844;  86  Ga.  188;  46  Ga.  62a 

As  a  mortgage  is  only  an  incident  to  the  debt, 
when  the  debt  was  extinguished  by  the  dis- 
charge in  bankruptcy  the  mortgage  fell  with  it 

1  llUl.  Mort  218-447. 

There  being  no  debts,  the  mortgage  had  noth- 
lotf  to  stand  upon. 

2  liill.  Mort  457. 
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proceeding  required  by  law,  and  was  thus  di 
rectly  interested  in  the  subject  matter,  and  tht 
court  had  full  jurisdiction,  why  is  he  not  bound 
by  the  Judgment  rendered,  as  all  other  parties 
are,  not  omy  as  to  the  final  Judgment,  out  as 
to  all  the  proceedings  had  bv  that  court  under 
the  law?  If  so,  was  he  not  bound  to  appear  in 
that  court?  And  if  he  did  not  so  appear,  is  he 
not  forever  estopped  by  the  Judgments  therein 
rendered? 

Ex  parU  Chriity,  8  How.  202-882  (44  U.  6. 
bk.  11,  L.  ed.  608-622);  Hogg  v.  Emermm,  6 
now.  486  (47  U.  8.  bk.  12,  L.  ed.  5^5). 

J/r.  ClilTord  Anderson,  for  defendant  in 
error: 

No  federal  question  is  made  in  the  ca«o 
brought  here  for  review.  The  Judge  of  the 
superior  court,  in  his  charge  to  the  Juir,  ruled 
on  the  efficacy  of  Lonff*s  exemption;  but  that 
ruling  was  not  excepted  to  by  the  present  plaint- 
iifs  in  error  and  has  never  been  passed  upon  by 
the  State  Supreme  Court 

Singleton  v.  SouthweOem  B.  ^  Cb.  70  Oa.  464. 

In  the  case  of  Broaih  v.  Smith,  the  Supreme 
Court  of  Georgia  has  recently  held  that  the  only 
question  it  deeded  in  this  case  was  that  "  The 
money  loaned,  which  was  not  used  in  discharj;- 
ing  liens  on  the  homestead  proper^,  should 
constitute  no  part  of  the  Judgment  of  foreclose 
ure. 

Section  2021  of  the  Code  of  Georgia  pro- 
vides that  "Ail  writs  of  error  must  be  sued  out 
within  thirty  days  from  the  adjournment  of 
the  court  where  the  dedsion  com^Udned  of  was 
made;  or,  if  made  at  chambers,  nom  the  time 
of  the  def  isions." 

See  also  Code,  §  4252;  6  Ga.  678,  where  the 
court  says;  "The  bQl  must  now  be  certified  and 
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dgned  within  thirtj  days  from  the  adjourn- 
ment of  the  term.  A  bill  not  signed  within 
thftt  time  Is  not,  by  the  law  of  the  State,  coff- 
nizable  by  this  ooort;  and  the  biU  of  the  recora, 
or  both,  must  show  that  it  is  signed  within 
that  time." 

The  supreme  court  of  the  State  oaiiKt  re- 
Tiew  its  own  Judgment  once  made,  in  a  case 
between  the  same  parties.  Such  a  judgment  is 
inerersible. 

60  Qa.  688;  Qnxjff.  Obear,  59  Ga.  676. 

The  faihire  to  take  a  writ  of  error  to  the 
iudffinent  of  the  superior  court,  subjecting  the 
lana  to  BuUard's  lien,  notwitbstandmg  the  ex- 
emption in  bankruptcy',  could  not  be  cured  by 
interposinff  the  exemption  as  an  objection  to 
the  modincation  of  the  decree  in  conformity 
with  the  decision  of  the  supreme  court  That 
question  was  re$  judicata, 

69Ga.676. 

If  the  court  holds  that  the  decision  of  the 
state  superior  court,  relative  to  Long's  exemp- 
tloQ  in  bankruptcy,  Is  properly  here  for  review, 
then  It  is  respectfulfy  contended  that  Bullard's 
lien  was  unaffected  by  the  bankruptcy  of  Long, 
or  by  any  proceedings  which  took  place  in  con- 
segoence  thereol 

In  Amiffnee  qf  Wicki  v.  Perkin$,  1  Wood, 
883,  It  is  ruled  that  "The  lien  of  a  mortgage 
creditor,  on  Uie  real  property  of  a  bankrupt,  is 
not  lost  by  his  failure  to  prove  his  debt,  so  that 
after  the  end  of  the  proceedings  in  bankruptcy, 
he  cannot  enforce  his  lien." 

See  Id.  661;  JB^fiter  v.  Qaff,  01 U.  S.  521  ^k. 
S3,L.ed.408);  McHmry  ▼.  La  SocUti  FrancaiH, 
96  U.  S.  58  (Bk.  24,  L.  ed.  870). 

Under  the  State  Constitution  of  1868,  which 
was  adopted  subsequent  to  April  14  of  that 
year  and  which  was  of  force  in  1871,  all  home- 
stead exemptions  are  subject  to  be  sold  to  pay 
money  borrowed  to  remove  au  incumbrance  on 
the  property  embraced  in  the  homestead. 

See  Ck)de  of  1878,  §  5185;  48  Qa;  148;  59  Ga. 


When  property  is  Incumbered  by  a  lien  it  is 
i1t  the  bankrupt's  ttt^modo. 
Bump,  Bankruptcy,  8th  ed.  152,  158;   Be 
lHaard,9  N.  B.  B^.  8;  Be Deekert,  10 N.  B. 


^^etion  5045  Revised  Statutes  of  the  United 
States  exempts  only  such  property  as  was 
exeoqit  from  sale,  etc,  by  state  laws  m  1871. 

Mr,  OhMfJueUee  Watte  delivered  the  opin- 
km  of  the  court: 

The  material  facts  appearing  In  this  record 
are  as  follows: 

lo  the  month  of  December,  1869,  parts  of  lots 
5  and  6,  in  square  90  of  the  City  of  Macon, 
were  set  off  under  the  laws  of  Georgia  to  Betsey 
A.  Long,  the  wife  of  Francis  M.  Lonff,  as  a 
homestead.  The  property  was  at  the  time  in- 
cumbered by  a  mortgage  made  by  Francis  M. 
Long  to  the  Ocmulgee  Building  Association. 
Proceedings  were  afterwards  had  to  foreclose 
tUs  mortm;^  s&d  to  save  the  property  from 
Mle  FrandsM.  Long  applied  to  Darnel  Bullard 
for  a  loan  of  money.  This  loan  was  made  at 
osorloiis  interest,  and  Long  and  his  wife  exe- 
cuted to  Bnllard  their  Joint  note,  dated  No- 
vember 18,  1872,  for  $1,220  payable  twelve 
moDtha  after  date,  and  conveyed  to  him  the 
botneetead  piopcity  by  a  deed  absolute  on  its 
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face  as  security.  On  the  S9th  of  May,  1873, 
Francis  M.  Long  was  adjudged  a  bankrupt,  and 
on  the  15th  of  April,  1874,  he  received  his 
discharge.  In  his  schedules  the  debt  to  Bullaid, 
with  its  security  on  the  homestead  premises, 
was  duly  entered.  On  the  28th  of  June,  1878, 
the  same  premises  were  set  apart  to  the  bank- 
rupt to  be  retained  by  him  under  the  bankrupt 
law  as  being  exempt  under  the  state  law  from 
levy  and  sale  upon  execution.  BuUard  did  not 
prove  his  debt  in  the  bankrupt  proceedings. 

On  the  9th  of  February,  1878,  BuUard 
brought  suit  in  the  Superior  Court  of  Bibb 
County,  Georgia,  to  subject  the  property  to  the 
payment  of  his  debt  In  bis  bill  he  alleged  that 
the  money  he  loaned  was  used  to  pay  off  the 

Erior  incumbrance  on  the  homest^,  and 
e  claimed  a  valid  lien  on  that  account.  He 
also  set  forth  the  bankruptcy  of  Francis  M. 
Long,  and  the  assignment  ot  the  property  to 
him  under  the  bankrupt  law  as  a  homestead. 

Long  and  his  wife  in  their  answer  stated  that 
the  deed  to  Bullard  was  void  for  usury  in  the 
debt  for  which  it  was  given  as  security;  that 
only  $727.94  of  the  amoimt  actually  lent  by 
Bullard  was  used  to  pay  off  the  prior  incum- 
brance; that  the  money  was  lent  to  the  husband 
and  not  to  the  wife;  and  that  the  husband  had 
been  discharged  in  bankruptcy.  Upon  these 
facts,  it  was  msisted  that  the  homestead  rights 
of  Mrs.  Long  and  her  children  were  superior  to 
the  claim  of  dullard  under  his  conveyance,  and 
that  the  property  could  not  be  sold  to  pay  him. 

Upon  the  trial  the  court  charged  the  jury,  in 
substance,  that  there  could  be  no  personal  re-  m^Qi 
covery  against  the  husband  upon  tne  note,  but  L^^^J 
that  the  property  could  be  subjected  to  the 
payment  of  the  amount  due,  as  the  discharge  of 
Long  in  bankruptcy  did  not  release  the  lien  of 
the  mortgage.  This  was  excepted  to  by  the 
Longs.  A  verdict  was  returned  in  favor  of 
Bullard  for  the  amount  of  money  actually  lent, 
excluding  the  usurious  interest  Thereupon 
the  Longs  moved  for  a  new  trial,  on  the  ground, 
among  others,  of  error  In  the  instructions  to 
the  Jury  as  to  the  effect  of  the  discharge  in 
iMmkrupt^.  This  motion  was  granted,  but 
only  because  the  property  was  subjected  to  the 
payment  of  a  larger  sum  than  was  used  to  pay 
off  the  prior  incumbrance.  From  the  order 
granting  a  new  trial,  Bullard  took  a  writ  of  er- 
ror to  the  supreme  court,  where  it  was  adjudged 
April  19,  1882,  that  the  judgment  of  the  su- 
pmor  court  granting  the  new  trial  be  afltoied, 
''  unless  the  plaintin  in  error  will  write  off 
from  his  verdict  In  the  court  below  the  sum  of 
$800."  The  only  questions  decided  on  this 
writ  of  error,  as  shown  by  the  opinion,  were 
such  as  related  to  the  riffht  of  Bullard  to  re- 
cover the  full  amount  of  nis  loan,  instead  of  the 
amount  used  to  pay  off  the  Incumbrance  on  the 
homestead. 

When  the  case  got  back  to  the  trial  court  the 
specified  amount  was  "  written  off,"  and  a  de- 
cree entered  accordingly  for  a  sale  of  the  prop 
erty  to  pay  what  remained  due  according  to 
the  verdict  as  reduced.  Francis  M.  Long  there- 
upon excepted  to  the  decree,  among  other 
things,  because  the  property  ordered  to  be  sold 
"constitutes  and  is  his  homestead,  exempted, 
set  apart  and  secured  to  him  by  the  Bankrupt 
Court  of  the  United  States  *  *  *  in  a  bank 
ruptcy  proceeding  in  that  court  *  *  *  as  against 
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ii  BOt  s 
<rf  tte  UsfCed  StitM  Ttthtfi  tlM  i 

[No.  19(8.1 
AfnlS,JS86.  I)$aAiJprajfa>88$, 

BEBBOB  to  the  Cliciih  Court  of  tlie  United 
tata  for  tiie  Eastmi  Distikt  of  Y  nguda. 
TbB  pfctnrtrff  in  error  commenced  m  wnt  in 
tile  Caimt:^  Court  of  Henrico,  Yiri^inia.  for  the 
uuipyee  of  identifTiDg  and   Terifjing  some 
13,:^  of  tibe  State's  tax-reoeirable  coapona. 
At  the  first  term  at  which  it  oookl  be  tried  he 
filed  hB  petitionprajing  for  a  remoTal  of 
Che  OMK  to  the  United  Sutee  Circoit  Court, 
of  die  upon  the  groond  that  the  action  was  one  ar»- 
^Boir  ing  imder  the  Federal  Constitution.  Upon  mo^ 
tioa  of  tte  defendant  the  federal  court  re- 
of  the  "**«<iM<  the  caose  and  the  plaintiff  sued  out 
this  Witt  of  error. 

TheBatoreof  }lieca8efartheri^;»pear8in  tlie 
opimon  of  the  court. 

Iff— -1.  Wm.  L,  BayaU,  Sands  d  Bryan  and 
A,  K  €hnffo>n,  for  pliuntiif  in  error. 
Mr.JL  A,  Ayen,  AUy-Qen.^  ^  Virginia,  for 
in  &m. 


«ti. 


^ 

p 


Mr.  C9lKf  JiM^teWaitedettTeredtheopiii- 
hf .  iea  of  tithe  court: 

fidr  {     The  order  ronanding  this  case  is  alBrmed. 

the ;  A  proceeding  under  the  Act  of  Assembly  of 
^  the ;  Virginia,  apiwo^ed  January  14,  1882,  Aniani 
3«Bt  ;^  .anSior  nother  i  t.  GrmnJitm,  107  U.  8.  771  [Bk.  27,  L.  ed.  470], 
reiawed  his  as  amended  by  the  Act  of  March  12,  1884,  for 
the  ^'  idmtification  and  yerification  "  of  cou- 
pons tendered  in  paym^t  of  taxes,  debts  or 
HfmMnHa  due  the  State,  is  not  a  suit  of  a  ciTil 
nature  arising  under  the  Constitution  or  laws 
of  the  United  States  within  the  meaning  of  the 
Act  of  March  8. 1875, 18  Stat  at  L.  470,  chap. 
137.  The  only  purpose  of  such  a  proceeding 
is  to  determine  whether  the  coupons  tendered 
"  are  genuine,  legal  coupons,  which  are  legally 
receivable  for  taxes,  dues  and  demands."  The 
court  has  nothinr  to  do  in  that  proceeding  with 
the  obligation  of  the  State  to  receiye  the  coupona 
in  ]^yment  of  the  particular  tax  or  donaod  for 
which  they  were  tendered.  The  tender  being 
made,  it  becomes  the  duty  of  the  collector,  un- 
der the  law,  to  receive  and  receipt  for  tte 
coupons  "  for  the  purpose  of  identi&ation  and 
verification,"  and  to  deliver  them  to  the  Judge 
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-s. .  v   ,>!>uuivL!aK:  jte  .^w^mpa-T  ^  ats  debtor. 

/■•       "yyf.^m    5srrt!^  >*-<.  tt****,  95  C.  S.  58, 

vi.  ,^    *.    v^  s:*J:  Du.'Um  T,  Entmn,  104 

V    >.    t.si .  '<«.  i*.  '^  diL  *«»' :  .Vttr  T.  Laanr, 

.vi*  .    N  >^^   l^  ^r.  L.  rj*i  S*>5T.   The  dispute 

u   I'v  .vut(  xto^  wa[»  4i»  to  did  exislenceof 

iK   ivii  u  tH.'  tiut*  ji  the  cofflmencement  of 

uv   »«vH.«i«xi.iuc^  a  Oliukruptcir.  That  depended 

cii.  Ui>  ou  Jk^  >i;iitf  laws,  afi^u>  which  the  todg- 

'uvii*  M  itJM  $4tti«  v^»un  la  final  and  not  subje^ 

l^v  >«f4uug  i{)ttrt  of  the  hooMstead  to  the 

bifcuk.1  u(»(,  uuUt^r  ;!ieeiioa  304^  of  the  Bevised 
SiHuati^  did  iKX  rtUicve  th«»  property  from  the 
i>iKiHiJou  ol  Ui'uacfeat<^  by  contract  before  the 
l»aakt  uptvv.  It  is  m>c  ibt»  decree  in  this  case 
whK  b  v,vukituttM  the  lien  on  the  property,  but 
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■if  tlie  proper  court  to  llul  end.  The  tazpajtt 
UwD  flies  IiU  pelitioD,  praying  "  that  a  J1117  be 
imponclcd  to  try  the  auntlon  a*  to  whether 
thev  ore  j^uine  legal  couponi,  which  are 
legal];  receivaUle  for  rosea,  debta  and  demands." 
Tlili  IS  the  oqIt  leaue  that  con  be  tried,  and  If 
toMj  decided  In  faTor  of  the  taxpajrer,  the 
coupon*  are  to  be  recelTed  by  the  collector  for 
nch  of  the  taxea,  doe*  and  damandt  for  which 
they  were  lecdered  aa  can  under  the  contract 
of  the  Stale  be  paid  in  that  way.  The  court 
baa  DO  authority  under  the  law  to  determine  in 
that  proceedins  what  tazea  may  be  M  paid.  It 
thus  appears  that  the  Iwie  to  be  tried^  ca 


niMoop7.    Aat: 

Janwa  H.  HoKetmer.  derk,  Bnp.  Court,  TT.  B. 


ROBERT  O.  CAUFBELL,  F^.  in  Brr.. 
DISTRICT  OF  COLUUBU. 
(Bee  &  a  Beporter^  ad.  <U-eiT.) 


jaUa,  nnder  the  aottiofltr 

irtth  tbe  permiBlon  ol  Uie 

chief  enclneer  In  charge,  It  la  held  that  be  was  boDDd 
br  Uie  lerma  at  tbeooDtraot  and  of  his  acceptance 
of  an  aUowanoe  made  br  the  eoatnecTln  full  settle- 
mant  of  Ui  olainu  for  extra  work. 

[Ho.  807.] 
ArgiudAprai,  i,  IMS.  DteidtdAprUlt,  1886. 


;  not  debar  the  above  named  pctsons  from 
any  rirbt  they  may  have  In  any  court  "  clearly 
arolie*  only  to  the  claim  of  Robert  Sttong  & 
Co.  As  to  all  others  named  In  the  Act,  "  the 
receipt  was  to  be  In  fiiU  of  all  dafnu  on  account 
of  the  said  worb." 
T»ueoopT.    Test: 

James  B.  H«Eeoner.  Qcrk,  Sop.  Court,  U.  B. 


CONNECTICUT  MUTUAL  LIFE  IKSUR-     fga-i 
ANCE  COMPANY.  Appl.. 

JONATHAN  TOTING  SCAilMON.  MARIA 
8.  SCAMMON  IT  AL. 


This  WH  an  actkm  of  aaenmpait  for  work 
done  and  material!  fomiahed  for  the  District  by 
the  plaintiff  in  error,  In  the  construcdon  at  a  por- 
tkni  of  a  water  main,  authorized  by  an  Act  of 
Congrean  The  facta  aufflclently  appear  In  the 
opinlcHi. 

Mr   Esoeb  Tottaa.  for  plaintiff  in  error. 

Jfr.  A.  O.  BlddU.  for  defendant  In  error. 


TkUjudgmenl  it  afflrttud.  There  was  nc  .  . 
dence  whateTer  la  ute  caae  tending  to  prove 
that  the  work  waa  done  by  Campbell  otherwise 
than  under  the  contract  of  CHare,  Himber  & 
Co.  He  took  the  place  of  that  Arm  in  the  con- 
tract so  far  as  the  work  he  undertook  todowaa 
concerned.  Davenport,  one  of  Its  members, 
aatborlied  htan  to  do  the  work  and  receive  the 
pay  upon  voucher*,  which  he,I>aTenpon,  agreed 
to  elgn.  It  waa  upon  this  authority  that  (SJnp- 
bell  entered  npra  the  work  with  the  permission 
of  the  chief  eoglDeer  In  charge.  In  this  way 
he  became  hoimd  by  the  terms  of  the  contract 
L'oder  these  drcuinatancea,  his  acceptance  of 
the  allowance  made  by  the  chief  engineer  for 
all  his  present  claims  for  extra  work,  as  "in 
fuD  setilment  of  the  above  stated  claim,"  ope- 
rated aa  a  complete  dlBchariee  of  the  Dlctnct 
from  all  further  liability  to  him  on  that  account 
The  provWon  In  the  Act  of  the  Legislative 
Asaembly  of  the  District,  "chat  this  receipt 
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(See  S.  C.  Iteponcr's  ed.  Cat-SIS.) 

Forerlature  of  mortgage— proretdt  of  inturane* 
J>ciicy — martliating  a*»ctt — a^vttment  of 
righU  ofpartitt  in  eompliealtd  tate—cetlt  on 
part  ofAtertt  hang  rnermA 


the  law  11 — _ ,.-oi~  —..  ™ 

for  t^lO/UI.    Tlic  dnueh  ten  con  vered  to  the  tatfaer's 
, .u ,. v,_..  ,^  ,£^   ^^  ,^^^^ 


Uilrts.    ^^tfanio  mortira^  the  Jot 
appointee  the  aoutli  I1 


Id  an  sctlon  to  foreclnie  tbe  mortffaire,  held: 
(a).  That  tbe  poMcr  of  losuninoe  waa  a  eallatera) 
ieour1t7  for  the  Joint  debt  snd  themoru *"" 


to  whldi  It  bsd  tMcn 
wltbout  the  oonwD 
(fi).  If  the  raonar 
the  inor^tiie«e  — 


of  the  dausbten. 
«uld  be  devoted  to  ielnilldln(, 
-p-.—     —  JOund  In  gee  that  It  WH  »o  sp- 

Blled  ana,  as  to  the  daugbters.  was  responsible  for 
s  dlveiriou. 
'"'   The  wbole  iDdphtPflness  ts  a  Uen  on  Scan- 

i  «etate.    Tbe  tlJ.OCO  ts  li>  t>e  cmtlled  to  the 

dauffhtcTK.  Tlie  eioees  of  the  <lEbt  is  ■  lien  on  their 
atwCe.  The  proceeds  of  B'l  eetate  are  to  In  Ont 
ipplled  to  the  debt  for  which  \t  ii  the  sole  ■scuritr 
jaa  none  of  them  sre  to  be  applied  to  (axes  or  ooaM 
until  the  eatlie  debt  for  which  S^  estate  iBiheseto 
aeouTlt;  hss  twen  extlDvulsbed. 

I:  The  deeree  of  the  oourt  t>elow  ss  to  a  strip  at 
-lelotoorercdbrapartT  wall  levensd,  thve  be- 
ing Bothbiy  In  the  pleadings  or  evidence  to  nip- 

^^^  [No.  i«a.] 
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eoln  for  appellant: 

The  mere  nlatlou  of  mormagoi  md  mor^ 

1M7 


COCKT  or  THB   CSITED  ttTATBS. 


Oct.  Tsbm, 


r  of  EG;  1-^*^**^^  ami  ii-^CTsinoer 
BBorcgsgDr  'ir  levcxaBcaer  any  ~ 
pmmrBdbytbc 


on<  gn^.  but  the  provision  in  the  policy,  nmking 
in ,  tbe  loo  payable  to  the  mortgagee,  operated  to 
-     ---'—  (2^  policy  in  its  inception  to  the  mcHV 


nii  tftfrtT  ifc  bow  Ui  •««  BOMT.  if  it  had 
^e  4im.  hii  ce^iblicQts  would, 

of  aoBM  caqpim  agrnflBCBt  with 


^Carpenter  v. Providenee  WaMngton In$,  Co, 
16  Fee  4d5  (41  U.  a  bk.  10,  L.  ed.  1044);  Mai- 
lev  T.  Jffn,  In$,  Co.  29  Me.  387;  FramlcUn  t. 
3at  /lu.  Co,  48 Mo.  491;  Nat.  Fire  Jiu,  Co.r. 
Crane,  16  Md.  260. 

Treated  as  a  question  of  insuranoelttw  simply, 
Scammcm  had  an  undoubted  rig^t  to  enect 
insurance  cm  the  buOdings  in  his  own  name,  and 
matdk  insurance,  if  so  intended,  would  inure  to 
the  benefit  of  Uie  appellees  as  well  as  himself, 

Bianehard  v.  Waite,  28  Me.  59;  Finneff  t. 
Fairhaten  Ins.  Co.  5  Met  192;  Wood.  Insur- 
ance, 507  and  cases  cited;  Hagedom  t.  Oiiter- 
am,  2 Maule&  Sel.  485;  MiUenberger  t.  Beeom, 
9  PiL  198;  Murray  r.  Columbia  Ins.  Co.  11 
Johns.  302;  Grows  t.  Boston  Mar.  Ins.  Co.  % 
Cranch,  419  (6  U.  8.  bk.  2,  L.  ed.  824;  Mom- 
iattanlns.  Co,  v.  Webster,  59  Pa.  227;  Esithr. 
Globe  Ins.C0.S2m.  518. 

The  form  of  the  policy  is  Immaterial,  pro- 
Tided  the  Insurance  Company  has  not  been 
deceiyed.  The  question  as  to  who  is  entitled 
to  the  benefit  of  an  insurance  policy  is  one  of 
fMt,  depending  upon  the  purposes  for  which 
the  insurance  was  effected. 


Fleming  v.  Marine  Ins.  Co.  4  Whart  59;  2 
lUMitt  aana  for  contzibii-  •  Am.  L.  Cas.  797;  De  BoUe  y  Penn  Ins.  Co.  4 
«KhtDin«rhiBigBet^EidQftheaBMMnt.  I  Whart  68;  Augusta  Ins. Co.  y.  Abbott,  12  Md. 
1  Ptoi.  Qml  It;  IBBL  Voct.  275»  n.  (a.);'  818;  Stester.Ins.  Co.  17  Pa.  290. 

lSMir.C^l& 

Mr.  Justiee  Blatehford  ddiyered  the  opin- 
ion of  the  court: 

On  the  10th  of  September,  1866,  J.  Toong 
Scammon,  of  Chicago,  Illinois,  and  Florence 
A.  D.  Scammon  and  Axianna  K  Soammon,  his 


of  tibe  softgage  be 
osUidio  be  rahw^ilfd  to 
jiUMintibeleaflf  bsdaim 
bcfoiid  bis  aiwayrv  rate  share 
of  tte  pcnctp^  jri^  sgaJMil  tbti  w  parate  estate 
of  bia  OMhfi^oea. 

^SttM  T.  ^9«Mik  9t  OL  4011 

L  CWktf^  smd  Clorki  F.  Wiits, 


tk  li^v«a  sallttMl  tbia  a  crcdftor  boUs  coDat- 

nf  his 

to 

of  the 

^ib«Br  ti^  ter  wt£t  bobt  thai  ba  has  elected  to 
^afc»  tbawfc  tlir  wbsa  sypean  lobadae  on  their 
liaii  >i  iwllif^raw  ai  ifcm  sitial  nf  tbn  frinri 

'ibMfta  T.  BiadbMMT  BartL  4M;  ^parftMft 
JPNwC  tt  X  B.  &9. 400;  C^eksT.CkmuM. 


HAK«c  OlaaiJii  rti  j  Aa.  CV  t.  .»»»,  11 
P^ITMt  Av  Y^  ^^^>9<i^  »  ^  H.  5tL 

SttlH  » ciwaaaitot  tibutbia  jawuaanj  waa 
iMttibad  ^  ScHMMW  aluMt.  CM  oC  tta  joint 

MiOf^pig!ga^  ati  Ibwiifwi  cotawd  oajy  km  in- 

jaintiilin  tfcnTunsJT 

t  BiKaMa  tibt  Jawuaanj  wis  m  part  of  tbe 
OKiKJ^at  sacaa^  covaaaaaHi  la  tibtmMlgace  to 
b»l^>rafabrt  for  tibt  titea  bsMftl  of  aad  to 
secuxa  Iba  Jotel(Ml  oc  an  tibt  mofftgagon*  and 
«Miai  ^  bkw  ba  tuaHil  aa  faiaiBbad  l^  all  for 
tba  punwasa  spacdiwi  ^  tibt  mott^MSL 

^    \\sHJt^fr^  6  €^  <b  J.  9»:   OtmrnOl  r. 
|K«i^<;|r «%  /  Na  CV  »  BbKbw  t»;  ioMS,  Mort. 
«  >I0I^4^  OsHsr  ▼.  IMtott^  8  Paige,  497; 
>\oA.^y.  tei49r.  $IL  L  4»L 
ta  Ibib  v^a  a*HgaJ(ylb>O3yaaaat>fcttaM0rt- 


dau^ters,  were  the  owners  of  a  lot  of  land  in 
Chioigo,  No.  90  Michigan  Ayoiue,  known  aa 
"lot  number  fiye  (5),  in  block  number  eleyen 
(11),  in  Fort  Dearborn  Addition  to  Chicago;* 
the  father  being  the  owner  in  fee  of  an  equal 
undiyided  one  third  part  of  the  lot«  and  haying 
a  t^iancy  for  life  in  the  other  equal  warn- 
yided  two  third  parts;  and  his  two  daughters 
bein^  each  the  owner  in  fee  of  an  equal  undi- 
yided  one  third  part,  subject  to  sac^  tenancy 
for  life  of  the  father.  The  lot  had  deacended 
to  the  two  dau^ters  and  a  brother  of  tbeiia 
from  their  moth^,  subject  to  the  tenancy  for  life 
of  the  father,  and  he  nad  purchased  ncm  tbe 
son  the  fee  of  his  equal  midiyided  one  third 
part 

On  the  day  aboye  named,  Scammon  and  his 
dauriiters  executed  to  the  Connecticut  Matual 
lif  elnsoranoe  Company,  a  corporation  of  Hsatr 
fold,  Connecticut,  a  mortgage  coyering  the 
aboye  lot  by  the  aboye  dcMaiption,  to  secure 
the  payment  of  $80,000,  in  nye  jeaia,  with 
semi-annual  interest  at  8  per  cent  per  annum, 
according  to  the  condition  of  a  bond  whidi 
they  at  Uie  same  time  executed.  The  bond 
stated  that  it  was  giyoi  for  an  actual  loan  of 
money  made  bv  the  obligee  to  the  obUgocs  tm 
theday  of  itsdate. 

The  mortgage  contained  the  foDowbig  ootb- 
nant  on  the  part  of  the  mortgagors:  ''And 
further,  that  th^,  their  hdrs,  execnton  and 
administrators,  shall  and  wiU,  at  all  timea 
hoeaf ter,  until  said  principal  sum  of  money 
and  all  arrearages  ox  interert  thecaon  diaU  us 

tl7  U.S. 


15«5. 


Conn.  Mut.  Life  Lxa.  Co.  v.  Scammon. 


(KM-04d 


folly  pnid,  keep  all  the  buildings  (outhouses 
excepted)  now  situate,  or  that  hereafter  may  be 
erected,  upon  said  premises,  fully  insured 
af^rilust  loss  or  damage  by  fire,  in  some  good 
and  responsible  insurance  company  or  com- 
panies (satisfactory  to  the  said  party  of  the  sec- 
ond part,  its  successor  or  aasi/nis,  or  its  or  their 
authorized  agent),  in  the  fair  insurable  value 
of  such  buildings,  and  will  legally  and  prop- 
erly assign  and  deliver  to  the  said  party  of 
the  second  part,  lU  successors  or  assigns,  each, 
all  and  every,  the  policies  of  insurance  there- 
for, as  soon  as  and  whenever  such  insurance 
sludl  be  effected;  and  will  also  deliver  to  said 
party  of  the  second  part,  its  successors  or  as- 
signs, or  iu  or  their  authorized  agent,  all  pre- 
mium or  renewal  certificates  received  for  the 
payment  of  the  premium  upon  such  policy  or 
policies  of  insurance,  as  soon  as  and  whenever 
such  certificates  shall  be  issued;  and  in  default 
of  so  doing,  the  said  party  of  the  second  part, 
its  successors  or  assigns,  at  its  own  or  their  op- 
tion,  may  effect  such  insurance  in  its  or  their 
name  or  names  or  otherwise,  and  the  premium 
money  paid  therefor  shall  be  a  charge  upon 
said  premises,  and  shall  be  secured  by  this  in- 
strument in  the  same  manner  as  the  said  prin- 
cipal sum  of  money  above  mentioned  is  se- 
cured, and  such  premium  money  shall  be  paid 
by  said  parties  of  the  first  part,  their  heirs  and 
legal  representatives,  to  said  party  of  the  sec- 
ond part,  its  successors  or  assigns,  on  demand, 
and  may  be  collected  at  any  and  all  times  after 
the  same  shall  have  been  paid,  with  interest 
thereon  at  the  rate  of  10  per  centum  per  an- 
num from  the  time  the  same  shall  be  advanced; 
and  the  said  party  of  the  second  part,  its  suc- 
cessors or  assigns,  shall  hold  each  and  all  such 
polideB  of  insurance  so  received,  by  assign- 
ment or  otherwise,  as  collateral  and  additional 
security  for  said  principal  sum  of  money  and 
interest,  and  shall  have  the  right  to  collect  and 
receive  any  and  all  money  and  sums  of  money 
that  may  at  any  time  become  collectible  or 
receivable  upon  each,  all,  and  every  of  such 
policies  of  insurance,  and  apply  the  same, 
when  received,  in  the  same  manner,  as  far  as 
possible,  as  is  hereinafter  provided  for  in  case 
of  a  sale  of  said  above  described  premises 
under  the  power  of  sale  hereinafter  contained. 
But  nothing  herein  contained  shall  be  con- 
strued as  requiring  the  said  party  of  the  second 
part,  its  successors  or  assigns,  to  incur  any 
expMise,  or  make  any  effort,  to  collect  any 
money  that  may  become  due  on  any  of  such 
policies  of  insurance;  but  if  it  or  Uiev  shaU 
elect  not  to  collect  the  same,  they  shall  make 
such  election  within  a  reasonable  time  after 
such  money  shall  become  collectible,  and  on 
demand  of  said  parties  of  the  first  part  or  their 
U^l  representatives  shall  thcTupon  forthwiUi. 
after  making  such  election  not  to  collect,  reas- 
sign and  deliver  such  policnr  or  policies  of  in- 
mmnce  to  said  parties  of  the  first  part,  their 
executors,  administrators  or  assigns. 

In  the  fall  of  1867,  by  an  arrangement  be- 
tween Scammon  and  his  daughters,  the  south 
one  third  part  of  the  lot  was  conveyed  to  his 
appointee  by  them,  in  fee,  as  representing  his 
exutinff  interest  in  fee  in  the  lot,  and  the  north 
two  tbStls  part  of  the  lot  was  conveyed  by  him 
ID  them  as  tenants  in  common,  in  fee,  as  rep- 
resenting their  existing  interest  in  fee  in  the  lot, 
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subject,  as  to  such  north  two  thirds  part,  to  the 

life  estate  of  the  father  therein.    Thereupon,      r6381 

the  father  and  daughters  paid  or  caused  to  be 

paid  to  the  mortgagee  $10,000,  as  a  reduction 

of  the  principal  of  the  mortgage;  and  it  released, 

by  deed,  from  the  lien  of  the  mortgage,  such 

south  one  third  of  the  lot 

With  the  money  lent  on  the  mortgage,  Scam- 
mon erected  a  building  on  the  :iorth  two  thirds 
of  the  lot,  and  thereafter  collected  for  his  own 
use  the  rents  from  it,  and  paid  tiie  interest  on 
the  mortgage,  and  the  taxes  and  the  fire  insur- 
ance premiums.  Insurance  against  fire,  cover- 
ing the  building,  for  $15,000,  was  effected  by 
Scammon,  by  a  policy  issued  by  the  Liverpool 
and  London  and  Globe  Insurance  Company  in 
his  name,  with  a  clause  making  the  loss  payable 
to  the  mortgagee.  The  building  was  destroyed 
by  fire  in  October,  1871,  and  the  loss  beine  ad- 
justed at  a  sum  greater  than  $15,000,  a  draft 
for  $15,000  was  drawn  at  C^cago,  by  the 
agents  of  the  fire  insurance  company  there,  on 
that  company,  at  New  \ork,  payable  to  the  or- 
der of  the  mortgagee.  The  draft  was  handed 
to  Scammon  and,  at  his  request,  the  agent  of 
the  mortgagee  at  Chicago  sent  it  to  the  mort- 
gagee, at  Hartford,  with  an  application  from 
Scammon  to  have  the  $15,000  paid  to  him,  to 
enable  him  to  i-ebuild  the  buildmg.  Thereupon 
the  following  instrument  was  executed  in  dupli- 
cate by  the  mortgagee  and  Scammon,  a  copy 
being  retained  by  each: 

**  Memorandum  of  agreement  made  and  en- 
tered into  this  5th  day  of  January,  A.  D.  1873, 
between  the  Connecticut  Mutual  Life  Insur- 
ance Company,  a  corporation  subsisting  by  the 
laws  of  the  State  of  Connecticut,  and  located 
and  doing  business  in  the  City  of  Hartford,  in 
the  State  of  Connecticut,  of  the  one  part,  and 
J.  Younr  Scammon,  of  the  City  of  Chicago, 
in  the  County  of  Cook,  and  State  of  Illinois,  of 
the  other  part,  witnesseth:  thai  ichereas,  the 
said  party  of  the  second  part  did,  on  the  10th 
day  of  September,  A.  D.  1866,  make,  execute 
and  deliver  to  the  said  party  of  the  first  part  a 
certain  indenture  of  mortgage,  bearing  date  on 
that  day,  on  the  following  described  premises, 
situate  and  being  in  the  City  of  Chicago,  afore- 
said, to  wit,  lot  number  five  (5),  in  block  num- 
ber eleven  (11),  in  Fort  Dearborn  Addition  to 
Chicago,  for  the  purpose  of  securing  the  pay- 
ment of  the  certain  bond  or  obligation  of  the 
said  party  of  the  second  part,  beanng  even  date  reaoi 
^th  said  mortga^,  in  the  penal  sum  of  $60,000.  ^  ^ 
conditioned  for  the  payment  to  said  party  of 
the  first  part  of  the  sum  of  $80,000  on  the  10th 
day  of  September,  A.  D.  1871,  with  interest  as 
therein  stated,  on  which  said  mortgage  has 
been  paid  $10,000  of  principal;  and  tonereas, 
the  building  on  said  premises,  known  as  No.  90 
Michigan  Avenue,  in  said  City  of  Chicago,  was 
insured  in  the  following  company  and  in  the 
following  amount,  to  wit:  the  Liverpool  and 
London  and  Globe,  in  the  sum  of  $15,000: 
which  said  policy  of  insurance  was  held  by  said 
party  of  the  first  part  as  collateral  security  for 
the  payment  of  said  loan,  any  loss  on  said  pol- 
icy to  be  paid  to  said  party  of  the  first  pim; 
and  wliertoi,  said  builoing  has  been  destroyed 
by  fire  and  the  insurance  moneys  to  be  received 
on  said  policy  or  policies  are  subject  to  be  paid 
to  said  party  of  the  first  part,  in  accordance 
with  the  conditions  of  said  mortgage;   and 
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J*  t*.      imm.  ««s^«  —  At.;v-r'Jte«n»tosaKl!  aigrcetncnl  to  Scammon,  as  president  of  the 

•^n»  xio.  ^  4Wift  K  sud .  bank.    Ko  checks  against  tlie  money  were  erer 


»uiM  -^  xks«tru)ie»  all  tlie  pro^ 
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:ttM«r«tog«t  tHaft  asT  ic^ 


countersigned  by  or  on  behalf  of  the  mortgagee, 
DOT  was  any  of  it  used  in  putting  up  any  new 
buiiding  on  the  lot,  nor  was  any  auch  new 
building  put  up.  Scammon'a  daughters  had 
no  knowled^  or  information  as  to  any  part  of 
the  transaction  between  their  father  and  the 


oo^*.-t*»*^'-w*a«  ^\titt>TaiiipiiJttTof  mortgagee  in  regard  to  the  $15,000. 
m»v  .jia>rf^a*c«»^ir'Oti»a^  wiaiochirs.  I     Under  that  state  of  facts,  the  mortsaeee.  In 
M  BK«c«i>M  oswttpiny  JC  coaipiaBies^  j  June,  1878.  filed  a  bill  in  equity,  in  the  tircuit 
^*^^,.,^  ^wwM«i  vtC  ^y?1ft*<>*g  tli»  •  Court  of  the  United  States  for  the  Northern 
^.|.s«i^  V  -  —  ^^ — ^ —  District  of  IlUnois,  for  the  foreclosure  of  the 

mortgage,  making  as  defendants  Scammon  and 

w.  ^cofsftbi,  afta^  nH  be  con*  the  two  daughters,  and  Reed,  the  husband  of 

>^j««.4Mtt  vK  -T"*  B«a^  bf  said 'oDe  of  them,  and  other  persons.  The  bill  credits 
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the  conditions  of  said  mort- 

and  whereby  it  is  provided  that 

party  may  collect  and  apply  such  in- 

mer  upon  the  indebtecuiess  secured 

ttmby.  bat  merely  as  enabling  said 

pavty  to  collect  said  insurance  moneyi. 

are  not  to  be  so  applied,  and  said 

remain  a  lien  on  saidmortga^^ 

for  tbe  fun  amount  of  the  prinapal 

~  in  said  bond,  with  tiie  inter- 

if  said  moneys  had  nerer  been 

oKcpc      It  is  afao  fmther  expressly  understood  and 
:t&  n^irtDiippiTQatJie  agsecd.  that  aaid  insurance  monev  shall  be  ex- 

-^^-r  3wr  ba  db-  pended  <n  aaid  mortgaged  premises  as  above 

if  I  Hill  fur,    pegviied,  w^  all  reasonable  and  proper  dis- 

tof  mm-  ptfrh;  aad  that,  in  the  event  that  from  any 

cause,  whether  tbe  death  or  absence  of  any 

TT  'vttmr  if  the  pany  or  parties  to  this  agreement,  or  any  other 

^  -  Bled  31  caaK;  said  money  shall  not  have  been  so  ex- 

by  the  pcikled  widiin  six  months  from  the  date  here- 

OQ  iy  t^  af^  ^ea  this  agreement  of  waiver  shall  there- 

tiK  TEA  <if  Qpoa  becofne  henceforth  null  and  of  no  effect, 

to  ^  ^avia.  the  aod  dbe  r^t  of  said  second  party  to  uae  and 

jgihftng^  <m  flsd  «xp«od  said  monm  shall  thereupon  cease,  and 

sni  Urst  party  shall  have  the  right  to  draw 

jax  sai  «e-  frosa  the  said  bank  or  banks,  upoi|  ita  own 

imiimB^Tr^nxiidr  check,  or  ciiecks  or  that  of  its  authorized  agent, 

m*ixait^irram^^  mai  Bksiznuice  monevs  or  so  much  thereof  as 

sbaH  aoC  then  have  been  actually  expended  as 
ita  Ixdy  pto^fcied  in  tliis  agreement,  and  apply  the  same 

jdinsor^  tnpaTBKnt  pro  tan  to  of  the  indebtedness  se- 

*L  m  jomt  per>-  eared  by  aaid  mortgage;  and  such  check  or 

TTttCaaof  checks  dSf  said  first  fMirty  or  its  agent  as  afore- 

li  ^pin  nai*  drawn  at  anv  time*  after  the  expiration  of 

of  the  ax flBotitha from  tne  date  hereof,  shall  beafull 

jT-ktsamt^,   kfischaige  and  acquittance  to  said  bank  or  banks 

ami  fior  aay  moneys  paid  thereon. 

«f  Mi  I     Hii  expressly  a^;reed,  that  time  shall  be  of 

ill   'jrqviuna  >  ^e  uMUicc  of  this  agreement  in  all  its  parts, 

iur  in:  ^firni  ae   aad  that  said  agreement  shall  be  binding  upon 

-ji  imitk^tin  the  heirs,  executors,  administrators,  successors 

aad  assigns  of  the  respective  parties."' 

Ob  the  execution  of  this  agreement  the  mort- 

ia^sqMmietihaTe '  xagee  indorsed  the  draft,  making  it  pavable  to 
«*rts  -ndt  «m.  I  bcaauaoQ  or  his  order,  and  sent  it  to  ita  agent 

«  ben^  cm^- '  at  Chicago.    Scammon  signed  on  the  agree- 
*t*.H  ^  SM  jicwr<r:':H0a  if  HL  arciii-  anrt  a  written  desispation  by  him  of  *'  the 
A.V..tni    !.  Ski  -Kirrr  if  :h«  secosd  Xariae  Company  of  Chicago,"  a  banking  insti- 
^        _^  \i.>^  att« .  A  iMiipcum  ff  aanillEst  tcdoa  of  which  he  was  then  president,  as  the 
,^     '  ^  T^r. . tu.  -1  -■?«*   s ^ati  jrauiwt'scar- '  banking  office  in  which  to  deposit  the  $15,000; 
*>.-..*      uata.    '.     i^   *.iriMr  *miiBcstu«ii  ami  i  aad  the  draft  was  then  delivered  bv  the  agent 
^J    ,^  ^  ^Mft  fl^  stttx  >ultfin^  <xt  )>uxBi-:  to  Scammon,  and  collected,  and  its  proceedi 
t  a  k  -t'.t:a(xvB  :u  ^  usurc^  skM  wete  deposited  to  his  credit  in  the  Marme  Com- 
-«!i*  mi  ntft  HMil  osusa  the  aame  pany.    The  transaction  between  Scammon  and 

.^MC  imi  r^'tspcnsibie  in-  the  agent  took  place  at  the  banking  company's     [6^ 
^»    -loi.'w:* .  «   ii«?  ^-^  itjaurahiif  vahie  odSce,  and  the  agent  exhibited  the  copy  of  the 


1885. 


Conn.  Mot.  Life  Ixs.  Co.  y.  Scaiocoh. 


684-948 


tbe  pajment  of  the  $10,000,  in  November,  1876, 
IS  one  hj  8cammon  and  his  daughters,  in  re- 
duction of  the  principal  of  the  mortgage,  and 
sets  forth  the  release  of  the  south  one  third  of 
the  lot  from  the  lien  of  the  mortgage,  but  ig- 
nores any  credit  of  the  $15,000,  anaclaims  as 
due  $20,000,  with  interest  at  8  per  cent  per 
annum  from  September  10,  1878,  and  moneys 
paid  by  the  mortgagee  for  taxes  and  assess- 
ments. 

hln.  Reed  and  her  sister  answered  the  biU. 
The  answer  sets  forth  the  transaction  in  regard 
to  the  $15,000,  and  avers  that  it  took  place 
without  the  knowledge,  authority  or  consent 
of  the  dau^ters,  and  that  the  mort^ifi;ee,  in 
consenting  to  the  use  of  the  $15,000  in  any 
otlierway  than  in  payment  of  the  mortgage 
indebtedness,  relied  on  the  credit  of  Scammon 
and  released  the  property  of  the  daughters  to 
that  extent  It  claims  that  Scammon  s  life  es- 
tate in  the  north  two  thirds  part  of  the  lot 
should  be  first  sold,  and  the  proceeds  be  ap- 
plied first  in  payment  of  the  remaining  $5,000 
and  interest,  and  the  property  of  the  daughters 
be  thereupon  releasea  from  all  further  liability. 

After  iasue,  the  court  referred  the  cause  to  a 
master,  to  take  proofs  and  report  them,  with 
the  amount  due  to  the  plaintiff.  He  reported 
tbe  testimony,  and  that  there  was  due  $20,000 
ofprindpa],  and  interest  from  September  10, 
187B,  and  oertain  sums  paid  by  the  plaintiff  for 
taxes  and  assessments,  with  interest  thereon. 
Mrs.  Reed  and  her  sister  excepted  to  the  report, 
and  the  case  was  heard  on  the  exceptions.  The 
court  rendered  a  dedsion  (4  Fed.  ^p.  288),  in 
which  it  was  ruled  :  1,  tliat  authority  in  Scam- 
mon, as  representing  his  daughters,  to  make 
the  special  agreement  in  regara  to  the  $15,000, 
could  not  be  implied  from  the  general  power 
lie  exercised  over  the  property,  in  managing  it, 
and  procuring  insurance  and  paying  taxes,  the 
dau^ters  having  themselves  execute  the  mort- 
gage; 2,  that  the  insurance  was  obtained  in  pur- 
suance of  the  requirements  of  the  mortgage, 
and  must  be  presumed  to  have  covered  the  in- 
terests of  all  the  mortffagors  as  an  entirety;  8, 
that  the  mortgagee  In  fact  dealt  wiUi  the 
$15,000,  not  as  Boimmon's  money  but  as  repre- 
senting a  further  security  f umisned  under  the 
mortffage,  and  as  something  which  concerned 
tbe  r%hts  of  all  tbe  mortgagors,  because  the 
agreement  it  made  with  Scammon  recognized 
iu  obligation  either  to  credit  the  $15,W)0  on 
tbe  mortgage  or  to  see  that  it  went  to  restore 
the  buil<fing;  4,  that  the  provision  of  the  policy, 
^hat  the  loss  should  be  payable  to  the  mort- 
gagee, placed  it  in  the  same  position  towards 
mU  the  mortgagors  as  if  tbe  policy  had  been 
taken  out  in  the  names  of  all,  and  assigned  to 
the  mortgagee,  and  it  was  bound  to  apply  the 
$15,000,  in  accordance  with  the  provisions  of 
the  mortgage,  for  the  benefit  of  all  the  mortga- 
gors, unless  all  consented  to  a  different  disposi- 
5oo  of  tbe  money;  5,  that  in  any  view,  if  the 
agreement  with  Scammon  was  valid  as  against 
the  daughters,  the  mortgagee  was  bound  to  see 
that  tbe  money  was  used  to  restore  the  building 
or  else  credit  ft  on  the  mortgage. 

Under  these  views,  the  court  referred  the  ca^e 
hmck  to  tbe  master,  with  directions  to  restate 
tbe  account  according  to  the  principles  thus  laid 
down.  He  did  so,  and,  the  case  being  heard 
on  his  report,  the  court,  on  the  second  of  Oc- 
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tober,  1882,  rendered  a  decree,  which,  aftei 
setting  forth  the  material  facts  above  stated, 
contains  the  following  clauses: 
"  The  court  further  finds  that  when  the  com- 

Elainant  originally  took  the  Mdd  mortgage,  it, 
y  its  agent,  knew  the  state  of  tbe  titte  of  the 
mortgaged  premises;  that,  in  the  erection  of  the 
builoing  on  said  premises,  and  causing  it  to  be 
insured,  and  in  collecting  rents  and  paying  the  [tf44] 
insurance  premiums  and  taxes,  tbe  defendant 
J.  Y.  Scammon  held  the  property  as  If  it  was 
his  own;  that  the  entire  business  connected 
with  the  loan  from  the  complainant,  from  the 
time  of  its  oriflinal  negotiations  down  to  the 
time  of  tbe  before  mentioned  agreement  in  re- 
lation to  the  insurance,  was  transacted  by  J. 
Y.  Scammon,  who  kept  an  account  of  the  prop- 
erty in  his  bfmk  ledger,  in  which  rents  by  him 
received  were  credited,  and  the  moneys  paid 
out  were  also  entered;  that  the  defendants 
Florence  A.  D.  Reed  and  Arianna  E.  ScanmxNi 
knew  nothing,  at  the  time,  of  the  insurance  ob- 
tained upon  the  property,  nor  anything  in  rela- 
tion to  tne  agreement  between  their  father  and 
the  oomplaimmt  made  in  1872;  that  the  com- 
plainant entered  into  the  agreement  for  the 
payment  of  the  insurance  money  to  Scammon, 
to  oe  by  him  used  in  rebuilding,  in  good  faith; 
and  tliat  said  Scammon  received  it  in  good 
faith  for  that  purpose,  and  the  offloers  of  tbe 
bank  where  it  was  deposited  understood  that 
the  money  was  deposited  there  as  a  special  de- 
nosit,  subject  to  said  agreement. 
\  The  court  further  finds  that  Florence  A.  D. 
Reed  and  Arianna  E.  Scammon  did  not  know 
that  tbds  insurance  had  been  effected  on 
the  property,  or  of  the  payment  of  premiums 
thereon,  and  were  never  consulted  about  the 
di^sition  of  the  insurance  money,  and  had  no 
knowledge  of  and  gave  no  consent  to  its  pay- 
ment to  Uieir  father  and  its  deposit  in  the  bank, 
and  have  never  asserted  any  rights  in  relation 
thereto  until  the  commencement  of  this  suit. 

The  court  further  finds  that  the  acts  of  Flor- 
ence A.  D.  Reed  and  Arianna  K  Scammon 
were  limited  to  the  execution  of  the  bond  and 
mortgage  and  the  making  of  the  agreement  for 
partiSon;  that  said  insurance  was  furnished 
under  the  covenants  of  the  mortgage,  and  pur- 
suant to  the  requirements  thereof,  and  was  an 
additional  security  held  by  the  complainant  for 
the  payment  of  the  principal  sum  and  interest 
secmred  hj  said  mortgage,  and  that  the  cov- 
enants in  ue  mortgage  for  insurance  operated  [6451 
as  an  assignment  of  the  insurance  fund,  when 
collected,  to  tbe  mortgagee;  that  the  acts  of  the 
complainant.  Its  receipt  of  the  draft  for  said 
insurance  money,  and  its  indorsement  thereof 
to  the  defendant  J.  Y.  Scammon,  by  ordinary 
commercial  indorsement,  and  its  assumed  con- 
trol over  Uie  ultimate  desthiv  and  use  of  the 
proceeds  thereof,  were  equivalent  to  a  collec- 
tion of  the  insurance  by  the  complainant;  that 
the  receipt  by  the  complainant  of  said  insur- 
ance money  operated  as  a  satisfactionpro  tanto 
of  said  mortgage,  so  far  as  the  estate  and  inter- 
ests of  the  defendants  Florence  A.  D.  Reed 
and  Arianna  E.  Scammon  are  involved,  but 
that,  so  far  as  the  life  estate  of  J.Young  Scam- 
mon is  concerned,  said  mortgage  remains  an 
equitable  lien  and  encumbrance  for  tbe  full 
amount  thereof." 
The  decree  then  goes  on  to  declare  that  there 
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in  due,  at  its  date,  from  Scammon  to  the  plaint- 
lit,  on  the  bond  and  moTtg&ge,  $20,000  of  prin- 
cipal, and  $18,098.82  of  interest,  as  reported, 
and  $1,404.44  for  interest  since  the  aate  of 
the  report;  and  $8,276.42  for  moneys  paid  for 
taxes  and  to  redeem  from  tax  sales,and  $490.73 
for  interest  thereon,  as  reported,  and  $287.51  for 
interest  since  the  date  oi  the  report;  being,  in 
aU,  $88,551.42;  that  tbat  som  is  a  valid  and  first 
lien  on  the  estate  of  Scammon,  for  his  life,  in 
the  north  two  thirds  of  the  lot  (excepting  there- 
^m  a  strip  from  off  its  north  side,  hereafter 
mentioned);  that,  of  the  $88,551.42,  Mrs.  Reed 
and  her  sister  are  personally  liable  for  $5,000 
of  principal,  and  $8,278.88  interest  thereon,  as 
reported,  and  $851.11  interest  on  the  $5,000 
since  Uie  date  of  the  report,  and  for  the  above 
named  soms  of  $8,275.42,  $490.78,  and  $287.51, 
being  in  all  $12,678.10,  which  is  a  valid  and 
first  lien  on  the  estate  in  remainder  of  them 
and  each  of  them,  after  the  expiration  of 
Uie  life  estate  of  S(^mmon,  in  the  north  two 
thirds  of  the  lot  (excepting  therefrom  the  strip 
above  referred  to);  and  that  the  $12,678.10  is  a 
valid  and  first  lien  on  said  strip.  The  decree 
then  provides  for  the  sale  at  public  auction  of 
such  estate  in  remainder,  excepting  the  strip, 
and  of  such  life  estate  excepting  the  strip,  and 
of  the  strip,  each  separately;  and  directs  that 
the  proceeds  of  the  lite  estate  be  applied  first  to 
the  satisfaction  of  the  amount  for  the  payment 
of  which  the  life  estate  is  decreed  to  be  the 
sole  security,  and  that  no  portion  of  the  amount 
realized  from  the  sale  of  the  life  estate  shall  be 
applied  to  pav  the  costs  of  the  suit,  or  any 
[646]  moneys  found,  due  for  taxes,  or  on  accoimt  of 
that  part  of  the  principal  or  interest  of  the  bond 
for  which  there  is  other  security,  until  the  simi 
for  which  the  life  estate  is  the  sole  security 
shall  have  been  fully  paid.  From  this  decree 
theplaintiff  appealed  to  this  court. 

The  plaintiff  assigns  for  error  that  the  circuit 
court  erred  in  giving  the  daughters  credit  for 
the  $15,000.  But  we  are  of  opinion  that  the 
views  of  that  court  in  its  decision,  as  above  set 
forth,  and  as  embodied  in  the  decree,  were  cor> 
rect. 

The  policy  of  insurance  was  a  collateral  se- 
curi^  for  the  joint  debt  of  the  mortgagors, 
furnished  in  compliance  with  the  provisions  of 
the  mortgage,  ana  the  mortgagee  was  bound  to 
applv  the  insurance  money  to  the  payment  of 
the  joint  debt,  according  to  the  terms  of  the 
mortgage.  In  the  aCTeement  with  Scammon, 
of  January  5,  1872,  the  mortgagee  declares  that 
it  held  the  policy  "  as  collateral  security  for  the 
payment "  of  the  loan  secured  by  the  mortgage, 
and  that  the  $15,000  is  subject  to  be  paid  to  it 
"in  acotrdance  with  the  conditions"  of  the 
mortgage  Although  the  policy  was  taken  out 
in  the  name  of  Scammon,  it  was,  under  the 
mortgage,  a  part  of  thesecuri^  covenanted  for 
therein;  and  must  be  treatea  as  having  been 
furnished  by  and  for  the  benefit  of  all  the 
mortgagors.  The  insurance  was  on  the  build- 
ing as  a  whole  and  not  on  any  particular  inter- 
est in  it;  and  was  accepted  and  treated  by  the 
mortgagee  as  an  insurance  complying  witn  the 
terms  of  the  mortgage,  and  covering  all  the 
interests  which  the  mortgage  covered. 

The  mortgagee  could  not,  without  the  con- 
sent of  the  daughters,  surrender  the  proceeds 
of  the  collateral  security  to  Scammon,  or  divert 
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them  from  the  purpose  to  which  the  mortgage 
devoted  them.  And,  in  any  event,  the  mort- 
gagee, if  at  liberty  to  use  the  money  toward  re- 
storing the  buildme,  was  bound  to  see  that  it 
was  so  applied,  and  took  the  risk  of  the  divei^ 
sion.  The  money  not  having  been  so  applied, 
it  must  be  credited  in  favor  of  it^  daughters. 
Their  intention,  declared  by  the  mortgage,  that 
the  money  should  be  credited  on  the  mortgage, 
was  never  varied  by  them. 

Three  persons  named  I  ]idiew%  sLd  the  wives 
of  two  of  them,  were  dofendants  to  Uie  biU.     [641 
It  alleged  that  they  had  interests  in  the  moft- 
gaged  Tot  subordinate  to  the  lien  of  the  mort> 
gage.    They  answered  the  bill,  setting 

Erior  lien  in  favor  of  the  three,  because  — 
ad  erected  a  party  wall  on  and  along  the  noi 
line  of  the  lot,  under  a  party  wall  agreement 
made  prior  to  the  mortgage,  and  of  iniicli  the 
mort^igee  at  all  times  baa  notice;  and  aUc^ging 
that  if  the  mortgage  was  superior  in  lien,  wen 
the  residue  of  the  lot,  not  cov^^  by  the  party 
wall,  should  be  first  sold  to  satisfy  the  mort- 
gage.   Issue  was  joined  on  the  answer.    In  the 
taking  of  proofs,  the  plaintiff  put  in  evidence 
a  party  wall  agreement  made  June  4, 1866,  be- 
tween Scammon  and  one  Smith,  by  which  it 
appears  that  Smith  owned  lot  4,  next  north  of 
lot  5,  and  gave  permission  to  Scammon  to  build 
one  half  of  the  north  wall  of  a  building  he  was 
to  erect  on  lot  5,  to  the  northward  of  the  divid- 
ing hue  between  the  two  lots,  and  that  Smith, 
on  paying  to  Scammon  one  half  of  the  value 
of  the  wall,  was  to  be  entitled  to  use  the  north 
halfofitasaparty  wall.    On  the  25th  of  Feb- 
ruary, 1867,  dcammon  and  his  daughters  and 
Smith  executed  a  supplemental  paper,  statine 
that  the  contemplated  wall  had  be^  erected,ana 
agreeing  that  such  wall  was  to  be  considered  as 
built  on  the  dividing  line  between  lots  4  and 
5,  and  that  the  center  of  such  waU  was  sudi 
dividing  line.    There  is  n<rt,  in  the  record,  any 
other  testimony  about  any  party  wall  or  the  strip 
of  land,  and  none  to  support  the  Andrews  an- 
swer, and  there  is  no  mention  of  the  strip  in 
either  of  the  reports  of  the  master.   The  decree, 
however,  finds  that  the  three  Andrews  defend- 
ants own  in  fee.  subject  to  Uie  lien  of  the  mort- 
age, by  title  derived  &om  Scammon  and  his 
two  daughters,  the  strip  of  land  before  referred 
to,  describing  it  as  a  strip  from  off  the  north 
side  of  lot  5,  6f  inches  wide  in  fnmt,  and  9i 
inches  in  the  rear,  and  the  depth  of  the  lot 
It  also  excepts  that  strip  in  declaring  that  the 
mortgage  is  a  first  lien  on  the  life  estate  of 
Scammon  in  the  north  two  thirds  of  the  lot,  and 
in  declaring  that  it  is  a  first  lien  on  the  estate 
in  remainder  of  the  daughters  therein,  and  de- 
clares that  the  $12,678.1()  is  a  valid  and  first 
Hen  on  that  strip,  and  excepts  the  s^p  from 
the  estate  in  remainder,  and  from  the  life  estate,     ^^^ 
in  describing  the  premises  to  be  sold,  and  di-     L®^ 
re<^ts  it  to  be  sold  by  itself,  after  those  estates 
are  sold. 

The  appellant  objects  to  the  adjudication  in 
regard  to  the  strip,  on  the  ground  that  there  is 
not  in  the  record  either  pleading  or  evidence 
to  support  it.    This  is  true. 

The  decree  tntui  \V*ertfore  he  retened  in  thai 
respect.  It  i$  accordingly  afbrmed,  except  a$  t^ 
the  strip,  and  reversed  as  to  thal^  and  the  case  is 
remanded  to  the  Circuit  Court,  with  a  dsrecHon 
to  strike  out  of  the  decree  ererything  rtlaiing  t$ 
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W  HALLETT  PHILLIPS  ahd  CLAVIU8 
PHILLIPS,  Szn.  of  Philip  Phillips, 
Deoeased,  Itfflt.  in  Brr., 

JAMES  S.  NEGLEY. 

(See  8.  C  Bepoiter^i  ed.  065-4790 

^meme  Ckmrt  qflHetrict  qf  Oolumbiar''^D(ywer 
if^  en&r  iU  jvdgmente—auiKority  qf  Mary- 
(mnd  dedeume. 

L  Tbe  Supreme  Ocrart  of  the  Distrtot  of  Columbia 
hM  not,  ftt  a  special  temu  the  same  disoretionary 
pofwer  over  ita  judgments,  rendered  at  a  previous 
term,  without  an j  motion  or  other  prooeedinir  to 
thai  end  made  or  taken  at  that,  term,  to  set  them 
aside  and  grant  new  trials,  whicn  It  has  over  Judar- 
OMOts  when  suoh  prooeedlngs  are  taken  diuring  the 
term  at  which  thej  were  rendered. 

IL  After  the  term  at  which  judgments  were  ren- 
dered the  power  of  the  oourt  over  the  parties  and 
over  the  record  remains  only  In  oertaln  excepted 
cases,  when,  on  motion,  it  may  be  purged  of  meri- 
oal  errors,  or  the  judgmentreversedoy  proceed- 
Inga  forerronln  fact,  m  analogy  to  the  practice  in 
caaes  of  writs  of  error  coram  ixJDit,  unless  it  be  In- 
voked bybiU  in  equity. 

t.  Hie  decisions  of  the  Maryland  courts  founded 
oo  geDeral  principles,  made  nnce  the  organization 
of  the  District  of  Columbia,  are  not  binding  upon 
the  court  of  the  District  as  authorities. 

[No.  199.] 
Anm^  Mar.  tS,  £6,  188$.    Decided  Apr.  It, 

1886. 

FT  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  case  is  stated  br  the  court. 
JVovrt.  John   Sefden  and  W.  Hallett 
Phillips,  for  plaintiffs  in  error. 

Me$$r$.  Job  Barnard  and  Jamei  8.  Ed- 
mardi,  for  defendant  In  error. 

Mr,  JuiHee  Matthews  delivered  the  opin- 
loD  of  the  court: 

The  facts  material  to  a  determination  of  the 
qoestionfl  arising  in  this  cause  are  as  follows: 

Philip  Phillips  sued  the  defendant  Negley, 
in  the  Supreme  Court  of  the  District  of  Colum- 
Ms,  on  August  29,  1874,  to  recover  |4,868,  al* 
teged  to  be  due  upon  a  certain  order  in  writing, 
signed  by  Simon  witkowski  and  by  the  defend- 
ant, **  Attomer  for  Mrs.  Witkowski,  addressed 
to  Charles  F.  Peck  and  Charles  E.  Hovey,  and 
brtbem  accepted,  pajableoutof  money  received 
l^  them  from  the  united  States,  arising  from 
ajudgment  in  the  Court  of  Claims  in  favor  of 
w  itkowskL  A  copy  of  the  order  was  attached 
u>  the  declaration. 

Process  was  served  personally  on  the  defend- 
ant oo  the  same  day. 

On  October  28, 1874,  Negley  filed  an  afilda- 
▼ft  of  defense,  denying  his  liability,  on  the 
ground  that  the  order  was  signed  by  him  only 
as  the  agent  and  on  behalf  of  Mrs.  Witkowski; 
aUartof  that  the  plaintiff  was  not  in  fact  holder 
of  Uie  aune  for  value;  and  denying  notice  of 
•oopayment,  and  any  indebtedness  whatever. 

On  Hay  8, 1877,  the  plaintiff  joined  issue  on 
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these  pleas;  and  on  April  8,  1879,  the  defend- 
ant not  appearing,  a  jury  was  called,  who 
found  a  verdict  for  the  plaintiff  for  the  sum 
demanded  with  interest,  and  Judgment  was 
rendered  thereon. 

On  September  4, 1882,  the  defendant  filed  his 
motion  "  to  vacate  the  tudgment  and  set  aside 
the  verdict  entered  herein  exvarte  on  the  third 
day  of  April,  1879,  because  of  irregularity,  sur- 
prise, fraud  and  deceit  in  the  procurMnent  of 
said  verdict  and  jtidgment,  and  the  negligence 
of  defendant's  attorney,  the  particulars  of 
which  appear  in  the  affidavit  of  the  defendant 
filed  herewith  and  in  the  record  and  papers  on 
file  in  this  case." 

In  support  of  this  motion  the  affidavits  of  the 
defendant  Negley  and  of  Richard  Harrington 
were  filed.  In  Uiat  of  the  defendant  he  denies 
his  personal  liability  on  the  order,  and  savs  that 
when  served  with  process  in  the  cause  ne  was 
temporarily  in  Washington,  being  at  the  time 
and  always  since  a  resident  of  Pittsburgh;  that 
he  employed  Harrington  as  his  attorney  and 
filed  his  affidavit  of  defense,  and  received  no 
further  notice  or  information  in  reference  to 
the  suit  from  the  fall  of  1874  until  about  July 
26, 1882,  when  he  was  served  with  process  in  a 
suit  brought  on  the  judgment  in  Allegheny 
County,  Pennsylvania;  ihaX  after  he  fileid  bis 
affidavit  of  defense  in  the  original  suit,  that  is, 
from  October  26. 1874,  the  plaintiff  "seemed  to 
have  abandoned  the  case,  and  thereby  to  mis- 
lead affiant's  attorney;"  that  the  plaintiff  took 
no  notice  of  the  plea  until  May  8, 1877,  when 
he  joined  issue  but  gave  no  notice  of  trial;  that 
in  the  meantime,  without  defendant's  know- 
ledge, Harrington  had  removed  from  the  City 
of  Washington,  as  was  well  known  to  the 
plaintiff  and  his  counsel,  leaving  the  defend- 
ant without  any  attorney;  that  on  April  8, 1879, 
without  any  notice  to  Uie  defendant,  the  case 
was  called  for  trial:  and  in  his  absence  the 
plaintiff,  with  knowledge  that  the  defendant 
was  ignorant  of  the  proceedings,  called  for  a 
jury,  and  without  other  proof  thsin  the  produc- 
tion of  the  order  sued  on,  procured  the  ver- 
dict and  obtained  the  judgment  thereon;  and 
that  by  reason  of  the  premises  the  said  pro- 
ceedings and  judgment  are  a  fraud  upon  him. 

Harrington  states  in  his  affidavit  that  he  un- 
derstood that  the  plaintiff  had  abandoned  bis 
suit,  and  that  he  bdieves  he  so  informed  his 
dient,  the  defendant,  and  that  he,  Harrington, 
removed  from  the  District  of  Columbia  in 
March,  1875,  and  has  not  since  resided  or  prac- 
ticed law  therein;  and  that  on  such  remoyal  he 
undertook  to  notify  all  his  dienta,  but  having 
considered  this  cause  at  an  end  by  reason  or 
the  plaintiff's  failure  to  join  issue  or  take  action 
on  tne  plea  therein,  as  required  by  the  rules  of 
the  court,  he  did  not  notify  the  defendant;  and 
that  the  plaintiff  and  his  attorney  well  knew 
when  said  cause  was  set  down  for  trial  that  the 
affiant  had  removed  to  Dover,  Delaware. 

Notice  of  this  motion  was  served  upon  the 

Slaintiff  in  the  judgment,  who  appeared  and 
led  counter  affidavits  of  himself  and  of  his  at- 
torney, William  P.  Mattingly.  The  latter  stDtes 
th)t  he  mailed  notices  of  the  tiTal  of  the  issues  in 
the  action  for  the  May  Term,  1877,  in  due  time, 
to  what  he  underntood  to  be  the  postoffice  ad- 
drem  both  of  narriufrton  and  of  the  defendant, 
and  that  the  cause  stood  for  trial  from  thenct 
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-           --.-..           -  -  ^.       *        -  r    s*r  T'^^r-.T  rf  T-vrabta,  adopted  by  tbe 

-T.            -.-  •        —   ^    -,  .    ^  *    :    rjmrrssa  rf  2!»  Frixnaiy,  1801.    1 

»  z'    i^"       "  .  ••     •  -^.        •   *  ■»-r'      ^t  *r?t  moeft  rf  ttyb  propositkm  is  ood- 
r -^^-^    '-    — -r- • — .-_-      ■*  -  *-     - 1^ ---*"3BCBr«^  fsrttisooart  in  regnrd  ir 

-    r<r  ^-r-w  ~rf  Ae  -vcita  of  the  United  States 

t-  r>*  r>— aswtt  it  .&i!«ji(«  t.  Sdk%itte9^  104  U 

>  V  ^It  :».  I.  fil  '7»7].whidi  is  an  author- 

**-  nr-^":''-  ttv*  tbe  point    It  was  tliwe  sai** 

vr  J*-  r-f .*:..'»  ir^ler.  qwaking  for  the  court: 

•  ?T  -riD?  -rnrawT  all  courts  oaTe  tenns  and 

x«rs£n?iiaL    T^  tfaneof  tiie  commencemeot  of 

"^^  **  —  .'^  ""Ti.  -T-*^  r.-T  -:."  ^*'Mi    -»«r«-  -XfTSL  if  ibere  be  half  a  dozen  a  rear,  i? 

1--  '  '^'^^  T  trii  — n^.  -n-  t-v-  «»  ^n^-*-  cs-  f-^r  >t  sc:ft;::se.  and  the  end  of  it  bj  the  flna! 

'^^  ."  -^^  "^   t  -T-tt  :i»-r  -r-n-'n  :,*;  31   si    wfi-crf.ttmt  of  the  court  for  that  term.    Thi- 

tr"-  '"f_^*"^-      ^^^  ^*^^^    -Ti>:*'ifnci'it   ^  :ii  ra*  x-ase  with  regard  to  all  the  courtaof  the 

i-zp-t  mtm  -»  mtrr-nnti  nrr  "»^v«^j-  -if   T^raed  Scales,  and  if  thae  be  erc^oos  in  the 

^r-^^pac  vrrr  nTsTrr  fn^-nar  rr  "'ir-i?-:'.'^  a  3' ffiaaeccmts  they  are  unimportant    It  is  a  gen- 

^^  w-flfiTL  r  '^^iJf-z-:  -iT-ie  -r-vr  y  t^*  fa;  rule  of  the  law  that  all  the  Judgments,  de- 

b    r^!L*''^!L^— S-l*^***^ '"  **  «^?**^'  •'Ta   ««■>  or  other  orders  of  the  courts,  bowerer 
*  •*  •■'^T  »atea  tbe  ±acna:m  of  thai:  coochuiTe  in  their  character,  are  under  tbe  cob- 
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trol  of  the  court  which  pronounces  them,  dur- 
ing the  term  at  which  thej  are  rendered  or 
entered  of  record,  and  they  may  then  be  set 
aside,  yaoited,  modified  or  annulled  by  that 
court.  But  it  is  a  rule  equally  well  established 
that,  after  the  term  has  ended,  all  final  judg- 
ments and  decrees  of  the  court  pass  beyond  its 
control,  unless  steps  betaken  during  that  term, 
by  motion  or  otherwise,  to  set  aside,  modify  or 
oonect  them;  and  if  errors  exist,  they  can  only 
be  corrected  by  such  proceeding,  by  a  writ  of 
error  or  appeal,  as  may  be  allowed  In  a  court 
which,  by  law.  can  reyiew  the  decision.  So 
strongly  has  this  prindple  been  upheld  by  this 
court  that,  while  realizinffthat  there  is  no  court 
which  can  reyiew  its  decisions,  it  has  inyariably 
refused  all  applications  for  rehearing  made  after 
the  adjournment  of  the  court  for  the  term  at 
which  the  jud^gment  was  rendered.  And  this 
is  placed  upon  the  ground  that  the  case  has 
passed  beyond  the  control  of  the  court" 

The  opinion  then  notices  an  exception  to  this 
rule  founded  upon  the  common-law  writ  of 
error  eorctm  tobii.  by  whidi  errors  of  fact  might 
be  corrected,  limited  generally  to  the  facts  that 
one  of  the  parties  to  the  judgment  had  died 
before  it  was  rendered;  or  was  an  infant  and 
DO  guardian  had  appc»ured  or  been  appointed; 
or  was  hfeme  eovert,  and  the  like,  or  error  in 
the  process  through  the  fault  of  the  clerk;  for 
which  writ,  as  was  said  in  Picketfi  Hein  y. 
Lefferwood,  7  Pet.  144  [82  U.  S.  bk.  8,  U  ad. 
^].  in  practice,  a  motion  is  now  substituted, 
heard  in  a  summary  manner  upon  affldayits. 
And  it  is  then  added  that  this  remedy  by  mo- 
tion has  heea  extended  in  some  States  so  as  to 
embrace  some  of  the  cases  where  equitable 
relief  had  been  administered  by  courts  of  chan- 
cery. "  This  practice,"  it  was  said,  "  has  been 
founded  in  the  courts  of  many  of  the  States  on 
statutes  which  conferred  a  prescribed  and  lim- 
ited control  oyer  the  judgment  of  a  court  after 
tlie  expiration  of  the  term  at  which  it  was  ren- 
dered. In  other  cases  the  summary  remedy  by 
motion  has  been  granted  as  founded  in  the 
inherent  power  of  the  court  oyer  its  own  judg- 
menta  and  to  ayoid  the  expense  and  delay  of  a 
formal  suit  fai  chancery."  But  it  is  added: 
"The  question  relates  to  me  patoer  of  the  courts, 
and  not  to  the  mode  of  procedure.  It  is  whether 
there  exists  in  the  court  the  author!^  to  set 
aride,  yacate  and  modify  its  final  judgments 
after  the  term  at  which  they  were  rendered; 
and  this  authority  can  neither  be  conferred  upon 
nor  withheld  from  the  courts  of  the  United 
Sutes  by  the  statutes  of  a  State  or  the  practice 
of  its  courts."  Although  the  opinion  also  shows 
that,  upon  the  facts  of  that  case,  the  action  of 
the  circuit  court  in  yacating  its  judgment  after 
the  term  could  not  be  Justified  upon  any  rule 
authorizing  such  relief,  whether  by  motion  or 
by  bill  in  eqtdty,  neyertheless  the  decision  of 
toe  case  rests  upon  the  emphatic  denial  of  the 
power  of  the  court  to  set  aside  a  judgment 
upon  motion  made  after  the  term  and  grant  a 
new  trial,  except  in  the  limited  class  of  cases 
enumerated  as  reached  by  the  preyious  practice 
under  writs  of  error  coram  toiii,  or  for  thepur- 
po«e  of  coirecting  the  record  according  to  the 
fact,  whm  m'«*^*^  haye  occurred  from  the 
mimision  of  the  derk.  We  content  ourseWes 
wit£  repeating  the  doctrine  of  this  recent  ded- 
sioa,  wttbout  recapitulating  preyious  cases  in 
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this  court,  in  which  the  point  has  been  noticea, 
for  the  purpose  of  showing  their  harmony.  I( 
has  been  the  uniform  doctrine  of  this  court. 
'*No  principle  is  better  settled,"  it  was  said 
in  dil>bald  V.  U.  8, 12  Pet,  488, 492  [87  U.  8.  bk. 
9,  L.  ed.  1167, 1169],  '*or  of  more  uniyersal 
application,  than  that  no  court  can  reyerse  or 
annul  its  own  final  decrees  or  judgments,  for 
errors  of  fact  or  law,  after  the  term  in  which 
they  haye  been  rendered,  unless  for  derical 
mistakes,  Camertm  y.  McttoberU^  8  Wheat.  591 
[16  U.  S.  bk.  4,  L.  ed.  4671;  Bank  of  Km,  y.  WU 
tar,  8  Pet.  481  [28  U.  S.  bk.  7,  L.  ed.  7811,  or  to 
reinstate  a  cause  dismissed  by  mistake,  Ivie  Pal 
myra,  12  Wheat.  1  [25  U.  8.  bk.  6,  L.  ed.  5311; 
from  which  it  follows  that  no  change  or  modi- 
fication can  be  made  which  may  substantial! v 
yary  or  affect  it  in  any  msterial  thing.  Bilu 
of  reyiew,  in  cases  in  equity,  and  writs  of  erroi 
coram  vobU  at  law,  are  exceptions  which  cannot 
affect  Uie  present  motion."  And  see  Bank  U, 
8.  y.  Mo8$,  6  How.  3i,  88  [47  U.  S.  bk.  12,  L.  ed. 
881, 8841:  8chell  v  Dodg$.lQl U.  S.  629 [Bk.  27, 
L.  ed.  601]. 

It  is  equally  werl  established  by  the  decisions 
of  this  court  that  the  appropriate  remedy  for 
relief  a|;ainst  judgments  at  law  wrongfully 
obtained  is  by  a  biU  in  equity,  and  the  cases  in 
which  that  remedy  is  applicable  haye  been 
clearly  defined.  That  rule  was  formulated  by 
Chief  Juttice  Marshall  in  a  case  arising  in  thLa 
district,  of  Marine  Ins,  Co,  of  Alexandria  y. 
Hodgaon,  7  Cranch,  882  [11  U.  S.  bk.  8,  L.  ed. 
862],  and  more  tersely  stated  by  Mr,  Jtuttice 
Curtis  in  Hendriekeon  y.  Binekley,  17  How.  448 
[58  U.  S.  bk.  15,  L.  ed.  128],  as  follows:  "A 
court  of  equity  does  not  interfere  with  judg- 
ments at  law,  unless  the  complainant  has  an 
equitable  defense  of  which  he  could  not  ayail 
himself  at  law,  because  it  did  not  amount  to  a 
legal  defense,  or  had  a  ffood  defense  at  law, 
which  he  was  preyented  from  ayafling  himsdf 
of  by  fraud  or  accident,  unmixed  with  negli- 
gence of  himself  or  his  agents."  This  rule  was 
supoorted  by  Creath  y.  8ims,  5  How.  192  [46  U. 
S.  bk.  12,  L.  ed.  1111,  and  Walker  y.  /JaftWnt ,  14 
How.  584  [55  U.  S.  bk.  14,  L.  ed.  5621.  and  was 
followed  in  Crim  y.  ffandley,  94  U.  S.  652  [Bk. 
24,  L.ed.216];  in  Drown  y.  County  of  Buena 
Viita,  95  U.  8. 157  [Bk.  24,  L.  ed.  422],  and  in 
En^  y.  Palmer,  liY7  U.  S.  8  [Bk.  27,  L.  ed. 
846],  where  it  was  considered  and  aPPjled  in  a 
case  in  which  the  Supreme  Court  oi  JSrrors  of 
Connecticut,  haying  enjoined  proceedings  in 
that  SUte  upon  a  judgment  of  the  Supreme 
Court  of  this  District  for  causes  not  sufficient 
in  law  to  haye  authorized  the  latter  to  set  it 
aside,  the  judgment  of  the  Connecticut  Court 
was  reyersed,  although  no  question  was  made 
of  the  right  of  that  court  to  entertain  the  juris- 
diction to  enjoin  proceedings  upon  the  judg- 
ment in  question,  equally  with  that  of  the 
court  by  whidi  it  was  rendered.  This  inde- 
pendent jurisdiction  in  equity  Oyer  judgments 
at  law,  by  implication,  negatiyes  Ine  remedy 
at  law  in  the  same  courts  where  they  are  ren- 
dered for  the  same  causes,  because  that  equi- 
table jurisdiction  is  resorted  to  only  because 
there  was  no  adequate  remedy  at  law,  the  juris- 
diction of  the  courts  of  law  oyer  the  cause  and 
the  parties  haying  been  exhausted  when  the 
judgment  became  final. 

But  it  is  argued  that  the  power  exercised  in 
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the  present  instaDce  is  vested  in  the  Supreme 
Court  of  this  District  by  virtue  of  the  laws  of 
Marvlaud  iu  force  Februair  27, 1801,  adopted 
by  the  Act  of  Confiras  of  that  date. 

The  Statute  of  Muyland  supposed  to  confer 
[676**     t^  power  is  an  Act  of  1787,  chap.  9,  2  Kilty, 
Laws,  Thomp.  Dig.  178,  TeUtinf  to  continu- 
ances, the  sixth  section  of  which  is  as  follows: 

"In  any  case  where  a  Jud^ent  shall  be  set 
aside  for  fraud,  deceit,  surprise,  or  irregularity 
in  obtaining  the  same,  the  said  courts  respec- 
tively may  direct  the  continuances  to  be  entered 
from  the  court  where  such  judgment  was 
obtained  until  such  judgment  shall  be  set 
aside,  and  may  also  continue  such  cause  for 
so  long  a  time  as  they  shall  judge  necessary  for 
the  trial  of  the  merits  between  the  parties,  not 
exceeding  two  courts  after  such  cause  has  been 
reinstated,  unless,"  etc. 

This  statutory  provision,  it  will  be  observed, 
is  entirely  silent  as  to  the  mode  according  to 
which  a  judgment  may  be  set  aside  at  a  siiose- 
quent  term,  whether  by  a  writ  of  error  coram 
Tobis  or  coram  nobis,  biU  in  e^ty ,  or  other  pro- 
cedure,'and  does  not,  either  m  express  terms  or 
by  any  necessary  implication,  provide  that  it 
may  be  done  by  a  motion  and  summary  pro- 
ceedings thereon;  and  also,  that  it  seems  to  pro- 
ceed upon  the  idea  that  continuances  should 
regularly  be  entered  to  show  that  the  proceed- 
ing, if  at  law,  to  set  a  judgment  aside,  in 
theory  at  least,  ought  to  originate  at  the  same 
term  at  which  the  judgment  was  rendered. 

The  remedy  by  writ  of  error  coram  nobis  con- 
tinued in  force  and  in  use  in  Maryland.  Edw- 
kins  V.  Bowie,  9  G.  &  J.  487;  Bridendolph  v. 
ZeUti's  Exrs,  8  Md.  825.  And  in  the  first  of 
these  cases  it  was  held  that  a  reversal  of  a  judg- 
ment upon  such  a  writ  was  a  final  judgment 
from  which  an  appeal  would  lie.  The  court 
said:  "Now,  if  reversing  the  original  judg- 
ment and  awarding  costs  to  the  pl&tifT  in  qt- 
ror,  in  this  proceemng  in  error  coram  nobis,vf2A 
not  so  far  final  as  to  fall  within  that  class  of 
judicial  acts  from  which  an  appeal  will  lie  to 
this  court,  we  cannot  see  the  reason,  nor  can  we 
well  conceive  of  any  remedy  the  parties  would 
have  if  the  county  courts  were  to  undertake  to 
vacate  and  annul  all  the  judj^ents  in  their  rec- 
ords." This  remark  equally  applies  whether 
the  result  is  reached  by  this  writ  or  by  the  more 
summary  mode  of  a  motion.  It  was  so  decided 
In  OrajfY.  Merchants  d  Miners  Trans,  Co,  18 
Md.  864,  and  Oraig  v.  Wroth,  47  Md.  281.  In 
the  last  named  case,  it  was  said  by  the  court: 
[677]  "The  power  to  set  aside  judgments  upon  mo- 
tion for  fraud,  deceit,  surprise,  or  irregularity 
in  obtaing  them,  is  a  common-law  power  ina- 
dent  to  courts  of  record  in  this  State,  and  was  not 
conferred  upon  them  by  the  Act  of  1789,  chap.  9, 
^  6,  which  IS  partially  but  not  fully  embodi^  in 
section  88,  article  75  of  the  Code.  This  legis- 
lation assumes  that  the  power  resides  in  the 
courts,  and  provides  for  the  entering  of  contin- 
uances when  it  is  put  in  force,  m  deciding 
such  motions  made  after  the  term  is  past,  the 
court  acts  in  the  exercise  of  its  quasi  equitable 
powers  and  will,  therefore,  properly  consider 
all  the  facts  and  circumstances  of  the  case,  and 
require  that  the  party  making  the  applica- 
tion shall  appear  to  have  acted  in  gooa  faith 
and  with  orainary  diligence;  relief  wiU  not  be 
granted  when  he  "has  knowingly  acquiesced  in 
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the  judgment  complained  of,  or  has  been  guilty 
of  laches  and  unreasonable  delay  in  seeking 
his  remedy."  This  seems  to  be  the  settled  doc- 
trine of  the  Maryland  Courts,  as  shown  by  a 
series  of  decisions,  all  of  which,  howTTer,  liave 
been  made  since  the  cession  of  the  present  ter- 
ritonr  within  the  District  of  Columbia.  Kemp 
y.  Oook,  18  Md.  130;  Montgomery  v.  Murphp, 
19  Md.  576.  In  Kemp  y.  Cook,  the  court  said: 
"The  power  of  setting  aside  judgments  upon 
motion  is  a  common-law  power  inddoit  to 
courts  of  record,  and  usually  exercised  under 
restraints  imposed  by  their  own  rules  and  rare- 
ly after  the  term  in  which  the  judgment  was 
rendered.  ♦  »  ♦  The  judgment  records  of  the 
State  are  the  highest  evidences  of  debt  known 
to  the  law;  they  are  presumed  to  have  been 
made  up  after  the  most  careful  deliberation, 
upon  trial  or  hearing  of  both  parties.  To  per- 
mit them  to  be  altered  or  amended  without  the 
most  solemn  forms  of  proceeding  would  be  con- 
trary to  law  and  good  policy." 

It  appears  also  from  the  case  of  Kearney  v 
8ascer,  87  Md.  264,  that  the  turisdiction  of  Uie 
court  of  chancery,  upon  a  bill  in  equi^,  to 
grant  relief  against  a  judgment  on  ec^table 
grounds,  constitutes  part  of  the  remedial  sys- 
tem in  that  State,  notwithstanding  the  practice 
to  set  aside  judgments  on  motion  made  after 
the  term;  and  in  that  case  the  court  quoted  and 
adopted  the  rule  regulating  the  measure  of  re- 
lief, and  the  circumstances  justifying  the  court    .^ 
in  granting  it,  as  declared  by  Oh*^  Justice    ^^ 
Marshall  in  Marine  Ins,    Co.  y.  Uodcjson,  7 
Cranch,  886  [11  U.  S.  bk.  8.  L.  ed.  863]. 

It  thus  appears  that  in  Maryland,  prior  to 
1801,  the  only  statute  in  existence  referring  to 
the  subject,  while  it  assumes  the  existence  of  a 
power  in  the  courts  to  set  aside  their  judgments 
after  the  term  in  which  they  were  rendered  for 
certain  causes,  does  not  specify  the  modes  in 
which  that  relief  may  be  administered,  and  does 
not  enumerate  a  suromniy  proceeding  by  mo- 
tion as  one  of  them;  that  the  cases  in  which  that 
relief  has  been  administered  in  that  way  have 
aU  arisen  and  been  decided  since  the  date  of 
the  cession  to  the  United  States  of  the  territory 
constituting  the  District  of  Columbia;  that 
these  decisions  are  based,  not  upon  the  staute  as 
creating  or  conferring  such  power,  but  upon  an 
interpretation  of  the  common  law  by  which 
all  courts  of  record  are  assumed  to  be  possessed 
of  it,  as  inherent  in  and  incident  to  their  con- 
stitution as  courts  of  justice;  that,  in  whatever 
form,  the  proceedings  are  regarded  not  as  in- 
terlocutory steps  in  Uie  original  cause,  but  as 
independent  applications  to  a  legal  discretion 
governed  by  fixed  rules,  and,  therefore,  termi- 
nating in  final  judgments,  subject  as  in  other 
cases  to  review  or  error  in  a  court  of  appeal; 
and  that  the  jurisdiction  of  chancery  by  a  plen- 
ary suit  in  equity  is  not  excluded,  but  is  main- 
tamed  and  exercised  in  conformity  with  the 
general  principles  of  equity  jurisprudence. 

It  follows  from  this  statement  that  these 
decisions  of  the  Maryland  courts,  being  found- 
ed upon  ^neral  principles,  and  made  since  the 
orgimization  of  tne  District  of  Columbia,  are 
not  binding  upon  the  courts  of  the  District  aa 
authorities,  though  entitled  to  all  the  respect  due 
to  the  opinions  of  the  highest  court  of  the  State; 
a  rale  acted  upon  in  this  court  In  OvUi  y. 
WashingUm  Hospital,  95  U.  S.  908  [Bk  94,  L. 
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ed.  450L  and  approved  in  BuiiOlY,  AUen,  107 
U.  8. 1&,  171  ffik.  27.  L.  ed.  897.  8W].  We 
feel  at  liberty,  therefore,  to  follow  our  own  con- 
Tictiona  as  to  the  power  of  the  courts  of  the 
Dirtrict  orer  their  Judgments;  and  are  of  opin- 
ion, and  so  decide,  that,  after  the  term  at  which 
they  were  rendered,  the  power  of  the  court  over 
tlie  parties  and  over  its  record  remains  only  in 
the  excepted  cases  already  noticed,  when,  on 
moiSon«  it  may  be  pursed  of  clerical  errors,  or 
the  Judgment  reversed  by  proceedings  for  er- 
rors in  fact,  in  analogy  to  the  practice  in  cases 
of  writs  of  error  coram  vobii,  unless  it  is  in* 
▼oked  by  a  formal  biU  in  equl^  upon  grounds 
reooffnized  as  famishing  a  title  to  reli^ 

We  are,  therefore,  of  opinion  that  the  Su- 
preme Court  of  the  District,  both  atq>ecialand 
general  term,  in  entertaining  and  granting  the 
motion  to  set  aside  the  Judgment  in  the  present 
case  committed  error,  and  ihs  proeaedingM  and 
judgment  iherton  are  revendd,  and  the  eauie  re- 
manded, with  direeUon$  to  dUmim  themoHon  of 
the  drfendani,  InU  without  pr^fvdiee  tf  Ms  right 
toJfU  a  biU  »^«?i^* 


TrvBoopy. 


H.  MoKennej,  Clerk,  Sop.  Oomt,  U.  8. 


EDWARD  J.  OANTRELL  ahb  HENRY  B. 
PETTY,  Trading  as  Oahtrell  A^Psttt, 
-4|»p<s., 

•• 
WASHINGTON  WALLIOK.      ' 

<8ee  8.  OL  Reporter^  ed.  aas-aos.; 

Patent  law-^patentfor  improeement  on  patent- 
ed deeiee^'-identUif  of  medhanieoX  deeieee 
bwrden  of  proof  * 

L  Two  patents  may  both  be  vatld  when  the  iDTeo- 
tftoo  eeoared  bj  the  second  is  an  Improvement  on 
tkat  seeored  bj  the  flrrt,  but  tf  the  second  Includes 
the  Ibst,  neither  patentee  can  use  the  Invention  of 
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the  other  without  hJs  consent;  and  astranicer  who 
ii  so  Infringer  of  both  cannot  set  up  the  flzBt  patent 
as  an  excuse  for  Infring Ing  the  other. 

a.  Two  mechanical  devloes  are  Identical  In  the 
eeuse  of  the  patent  law  when  thef  perform  sub- 
ersnflaHj  the  same  function  in  substantiallj  the 
same  way  to  obtain  the  same  results 

a.  Where  want  of  noveltj  is  set  up  as  a  defense  to  a 
eott  for  mfHrnrement  of  a  patent  the  burden  of 
Moof  is  upon  the  defendant  and  he  must  establish 
the  defense  set  up  beyond  a  reasonable  doubt. 

[No.  201.] 
Argu9d  Mar.  SO,  SI,  1886,    Decided  Apr.  IM, 

1886. 

A  PPEALfromtheCircuitOoartof  the  United 
il  States  for  the  Eastern  District  of  Pennsyl- 


Tbe  caae  is  stated  by  the  court 
Mr.  John  W»lk«r  Sliortlidg#»  torvpgtS^ 
knta. 
Mr.  Ckma\mm  Howson*  for  appellee. 

Mr.  /tnMos  Woods  delivered  the  opinion  of 
the  oomt: 

Thto  was  a  bOl  in  equi^  filed  by  WallickSthe 
apMUee  to  restrain  the  infringement  by  Can- 
treu  and  P^y,  the  appellants,  of  letters  patent 
granted  to  Wallick,  daSted  May  25,  1875,  for  an 
'^  impfoveoienft  in  apparatus  for  enameling 
mokling,"  on  an  application  filed  October  iC 
1874. 
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The  specification  stated  the  object  of  the  in- 
vention to  be  "  a  rapid  and  economical  produc- 
tion of  enameled  moldings."  It  appears  fron) 
the  record  that  the  moldingsreferred  to  are  those 
which,  after  being  enameled,  are  gilded  and 
used  for  picture  and  mirror  frames  and  other 
like  purposes.  Inordertoprcpare  the  molding  to 
receive  and  retain  the  giloinff  it  is  necessary  to 
enamel  the  surface  to  be  gilded  with  a  composi- 
tion made  of  glue  and  wiiiting.  Long  before 
the  date  of  the  plaintiff's  application  the  method 
of  doinff  this  was  by  pasdng  the  molding  through 
a  vessel  containing  the  enameling  material,  the 
vessel  having  at  us  opposite  siaes  and  in  the 
same  line  apertures  of  toe  shape  of  a  section  of 
the  molding  and  large  enough  to  permit  the 
molding  to  'pass  through  and  leave  a  proper 
quantity  of  the  enamel  to  pass  out  with  and  ad- 
here to  It  As  early  as  October,  1851,  a  patent 
had  been  granted  to  Robert  Marcher  for  an  Im- 

grovement  in  machinery  for  enameling  mold- 
igs.  In  Marcher's  contrivance  the  bottom  of 
the  box  or  hopper  which  contained  the  enamel- 
inff  composition  was  left  open.  The  opposite 
sides  of  the  box  were  made  with  apertures  of 
suitable  size  end  shape  for  receiving  the  end 
of  the  molding;  ana  when  the  end  of  the 
molding  was  thrust  through  both  the  apertures 
the  molding  formed  the  bottom  of  the  box. 
The  result  was  that  on  passing  a  molding 
through  the  box  its  face  was  enameled,  but  iu 
back,  which  did  not  come  in  contact  with  the 
composition  in  the  box,  was  not 

The  means  used  to  drive  the  moldings 
through  Uie  box  were  not  covered  by  this 
patent;  but  this  was  done  sometimes  by  hand 
and  sometimes  by  passing  them  between,  revolv- 
ing feed  rollers.  The  latter  became  the  mors 
common  method.  In  order  to  give  a  good 
enamel  it  was  necessary  to  pass  the  molding 
throu^  the  box  sevotd  times. 

According  to  the  contention  of  the  plaintiflL 
this  was  the  state  of  the  art  when  he  invented 
the  device  covered  by  his  patent 

The  specification  of  the  plalntHTs  patent 
stated  that  in  enameling  certain  forms  of  mold- 
ing, for  instance,  the  moldings  shown  in  fig- 
ures 2  and  8  of  the  drawings,  feed  rollers  could 
not  be  used  for  passing  the  moldings  through 
the  Marcher  box  without  disturbing  the  coats 
of  enamel  on  which  the  upper  feed  roller  must 
bear.    It  then  proceeded  mus: 

"  The  main  aim  of  mv  invention  has  been  to 
80  construct  an  enameling  box  and  so  form 
the  strips  of  wood  that  md  rollers  may  be 
employed  to  pass  the  strips  through  the  reser- 
voir containing  the  enameling  composition. 

"  For  enameled  moldings  like  figures  1  and 
2,  for  instance,  I  prepare  a  strip  of  wood,  figure 
5,  with  a  groove,  x,  above  for  receiving  the 
upper  feed  roller,  and  a  groove,  y,  below  for 
receiving  the  lower  feed  roller,  and  then  pass 
the  strip  through  an  enameling  box  of  peculiar 
construction,  so  that  the  rounded  edges  only 
are  coated;  and  when  these  edM  have  received 
the  proper  number  of  coats  I  sever  the  strip, 
so  as  to  produce  either  of  the  moldings,  figures 
land  2. 

"  For  making  moldings  like  figure  8  I  pre- 
pare a  strip  of  the  form  shown  by  figure  6,  so 
that  upper  and  lower  feed  rollers  may  be  used 
to  force  the  strip  through  the  enameling  box. 

"After  the  edges  of  the  strip  have  been 
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bolts  oo,  two  bent  (date*  b  y. 

U>g  drcomstapces  explained 

V  two  rewjioiis*  B  B^  for  containing 


Ae  tted  or  MmAnd  enameHng  composition. 
Tie  <fttfiiicc  between  the  tnmea  xtp  portion, «, 
of  OKpiBie.»,awi  that  of  the  c^er  plate  fa 


eqqsl  to  the  widflt  of  the  groovey  of  the  strip, 
^  3l    a  permanent  vrngi^^naj  bar.  dL 

the  plate 


7n      <t    M 


**  In  each  of  the  plates  A  and  A'  there  is  an 
opening,  conforming  in  shape  and  dimensions 
to  that  of  the  strip,  figare  5,  and  these  open- 
ings bear  soch  relations  to  the  turned  up  ed^ 
of  the  plates  b  b'  and  to  the  bar  d  that  the  stnp, 
when  introduced  into  the  box,  will  be  in  the 
position  shown  in  fiinire  9,  so  that  no  parts  of  the 
strip,  excepting  the* rounded  edges,  are  exposed 
to  the  enamelmfl^  composition.  After  thus 
passing  the  end  of  the  strip  of  molding 
through  the  openings  in  the  plates  A  A'  the 
composition  may  be  introduced  into  the  reser- 
Toirs  B  B',  for  all  avenues  for  the  escape  of  the 
fluids  are  cut  oil  bvthe  strip  itself. 

''Feed  rollers  XX  (shown  in  dotted  lines) 
may  be  used  for  forcing  strip  after  strip  through 
the  enameling  box,  the  said  rollers  in  no  way 
Interfering  with  the  different  coatings  of  en- 
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because  they  are  ne?«r  fai  oontact  with 
the  CBamekd  sorfaoea. 

''In  other  words,  the  enameling  box  is  separa- 
ted into  two  reserroirs,  partly  l^  a  permanent 
partition  and  partlr  by  the  strip,  which  is 
passed  throng  the  box  so  that  the  edges  only 
of  the  strip  are  exposed  to  the  <>n<Mn»iing  coa&- 
posltion,  one  edge  to  the  compodticui  m  one 
compartment  ana  theother  edge  to  that  in  the 
other  con^Mjrtment." 

The  dami  was  as  follows: 

*'  An  enameling  box  divided  into  two  com- 
partments by  a  slotted  partition,  and  having 
openings  at  the  ends  in  a  line  with  the  slot  in 
the  panition,  all  substantially  as  and  for  tha 
piupose  set  forth." 

The  defenses  relied  on  were  that  the  specifi- 
cation was  too  broad,  and  embraced  and  appro- 
priated the  Marcher  box,  noninfringement,  and 
prior  use  by  Frederick  W.  Werner  and  T.  C 
Ladd  &  Co.,  of  Brooklyn. 

Tlie  first  defense  Ib  based  on  the  theoiy  that  a 
a  patent  cannot  be  valid  unless  it  is  new  in  all 
its  elements  as  well  as  in  the  combination,  if  it 
is  for  a  combinati<m.  But  this  theory  cannot 
be  maintained.  If  it  were  soxmd  no  patent  for 
an  improvement  on  a  known  oontnvance  or 
process  could  be  valid.  And  yet  the  jgrcat 
malori^of  patents  are  for  improvements  m  old 
and  well  known  devices,  or  on  patented  inven- 
tions. Changes  in  the  construction  of  an  old 
machine  which  increase  its  usefulness  are  pat- 
entable. Seymour  Y,  (hbomt,  11  Wall.  516  [7S 
U.  S.  bk.  20,  L.  ed.  88].  8o  a  new  combina- 
tion of  known  devices,  whereby  the  effective- 
ness of  a  machine  is  increased,  may  be  the 
subject  of  a  patent.  Loom  Co.  v.  Higgin»^ 
105  U.  8.  580  [Bk.  26,  L.  ed.  IITTI;  JToOes  t. 
Van  Wormtfr,  20  Wall.  858  [8711.  B.  bk.  22,  L. 
ed.  241] .  Two  patents  may  ooth  be  valid  when 
the  second  is  an  improvement  on  the  first,  in 
which  event,  if  th**  second  includes  the  first, 
neither  of  the  two  patentees  can  lawfully  use 
the  invention  of  the  other  without  the  other'a 
consent  Star  Salt  CatUr  Ch.  t.  Oromman^  4 
ClifP.  568. 

Therefore,  letters  patent  for  an  improvement 
on  a  patented  invention  cannot  be  declared  void 

117  U.  S 


1885. 


Zbioler  t.  HopKors. 


688-089 


•n 


because  they  include  such  patented  inTcntion. 
Much  less  ooes  it  lie  in  the  mouth  of  a  party 
who  is  infringing  both  the  improvement  and 
the  original  invention  to  set  up  Uie  existence  of 
the  first  patent  as  an  excuse  for  infringinc;  the 
improvement:  It  is  only  the  patentee  of  the 
original  invention  who  has  the  right  to  com- 
plain of  the  use  made  of  his  invention.  We 
are,  therefore,  of  opinion  that  the  first  defense 
to  the  suit  must  fail. 

On  the  question  of  infringement,  a  compari- 
ioo  of  the  model  of  the  plfllntifTs  patent  with 
the  model  of  the  device  shown-  to  be  in  use  bv 
the  defendants,  makes  it  dear  that  the  defena- 
ants  have  adopted  substantiaUv  the  invention 
of  the  plaintiff.  It  would  baffle  the  ingenuity 
of  the  most  skflled  expert  to  show  a  substantial 
dillerence  between  the  invention  claimed  by  the 
plaintiff  and  that  which  it  is  conceded  that  the 
defendants  use.  It  may  be  true,  as  contended 
bj  the  defendants,  that  the  device  used  by 
tbem  is  in  some  respects  better  than  that  of  the 
plaintiff,  but  this  cannot  relieve  them  from  the 
cbarffe  of  infringement,  if  the  devices  aresub- 
Btanually  alike.  The  rule  was  well  stated  by 
Mr,  Ju*tke  Clifford,  in  delivering  jkidgment  in 
the  case  of  Maehiru  Company  v.  Jiurphy,  97 
U.  6.  120  [Bk.  24,  L.  ed.  985],  when  he  said 
that  '*  In  determining  the  question  of  infringe- 
ment, the  court  or  jury  are  not  to  judge  about 
similarities  or  differences  by  the  n.ames  of 
things;  but  are  to  look  at  the  machines  or  their 
sereral  devices  or  elements  in  the  light  of  what 
they  do  or  what  office  or  function  thev  per- 
form; and  to  find  that  one  thing  is  substan- 
tially the  same  as  another  if  it  performs  substan- 
tially the  same  function  in  substantiaUv  the 
same  war  to  obtain  the  same  result,  always 
bearing  in  mind  that  devices  in  a  patented 
nMchine  are  different  in  the  sense  of  the  patent 
law  when  they  perform  different  functions  or 
in  a  different  way,  or  produce  substantially  a 
different  result" 

Tested  by  this  rule  the  charge  of  infringa- 
ment  made  against  the  defendants  is  clearly 
made  out 

It  remains  to  inquire  whether  prior  use  and 
want  of  novelty  have  been  shown.  The  prior 
3ae  and  consequent  want  of  novelty  aUeged  by 
iie  defendant  was  the  making  in  1860,  and  the 
oiing  from  that  date  until  1871,  by  Frederick 
W.  Werner,  of  a  box  for  enameling  moldings 
hi  which  the  invention  described  in  the  patent 
af  the  plaintiff  was  embodied.  Werner  testi- 
fied to  tiiis  making  and  use,  and  to  the  further 
(act  that,  in  1874,  ne  sold  the  box  to  Ladd,  who 
some  time  afterwards  becan  using  it. 

The  burden  of  proof  Is  upon  the  defendants 
to  establish  this  defense.  For  the  grant  of 
letters  patent  is  prima  facie  evidence  that  the 
patentee  is  the  first  inventor  of  the  device  de- 
scribed in  the  letters  patent  and  of  its  novelty, 
8muA  V.  Goodyear  D&ntal  Vulcanite  Co,  98  tJ. 
8.  486  [Bk.  28,  L.  ed.  9521;  Lehnbeuier  v.  ffolt- 
kaue,  106  U.  8.  94  [Bk.  26,  L.  ed.  989].  Not 
ooly  is  the  burden  oi  proof  to  make  good  this 
defenwe  upon  the  party  setting  it  up,  but  it  has 
been  held  that  "  every  reasonable  doubt  should 
be  resolved  against  him."  Coffln  v.  Ogden,  18 
WalL  120,  m  [86  U.  S.  bk.  21,  L.  ed.  821, 
8281;  Waehbum  v.  Gould.  2  Story,  122,  142. 

Tne  proof  of  prior  use  in  this  case  depends 
oo  the  testimony  of  Werner  and  T.  C.  Ladd. 
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The  contrivance  to  which  the  testimony  of 
these  witnesses  refers  Ib  not  produced  nor  any 
model  of  it  It  is  merely  represented  in  a 
drawing  made  by  Werner  six  years  after  he 
had  sold  the  box  to  liadd. 

These  two  witnesses  are  contradicted  by  four 
others  who  were  engaged  in  the  factory  where 
the  box  was  used,  anuwho  had  frequently  seen 
the  box  referred  to  when  in  use  and  the  mold- 
ings  enameled  by  its  use.  Their  testimony 
shows  that  the  distinctive  element  in  Wallicks 
contrivance  was  not  used  in  the  box,  but  that  it 
was  substantially  the  old  Marcher  box.  The 
defendants  have,  therefore,  failed  to  show  by 
preponderance  of  proof,  much  less  beyond 
reasonable  doubt,  the  prior  use  on  which  they 
rely.  On  the  contrair  the  weight  of  the  evi- 
dence is  against  this  defense. 

Decree  afflrmed, 

lYueoopj.   Test: 

James  H.  HcKenney,  Clerk,  Sup.  Onirti  U.  & 


HBNRY  ZEIGLER,  PUT.  in  Brr^ 

THBRON  R.  HOPKINS. 

(See  8.  C  Reporter's  ed.  688-680.) 

BSeetmenl—tax  eaie  under  Caltfomia  BUUuU-^ 
evidence^-moUon  by  third  party  to  dienUm, 

L  In  an  action  of  eleotmeot  brought  to  recover  the 
possesslOD  of  land  sold  for  nonpayment  of  taxes 
levied  generally  to  defray  the  expenses  of  openloff 
Montffomery  Avenue  In  San  Frandsoo.  under  the 
Act  of  the  Lefftslatore  of  Oallf omia,  of  April  1, 187S, 
the  landowner  may  show  that  the  petition  for  the 
opening  presented  to  the  Mayor,  although  acted 
upon  by  Dim,  the  board  of  pubUo  works  and  the 
county  court,  was  not  slirned  by  the  owners  of  the 
regulftte  amount  of  frontage. 

2,  This  court  refuses  to  dismlsi  on  motion  of  a 
third  party  Insed  uponacharge  that  the  suit  is  col* 
lusive,  and  upon  alBdavlts  to  the  effect  that  the 
amount  involved  is  leas  than  $fi,000.  the  court  below 
having  found  as  a  fact  that  tlMipremises  in  question 
exceed  in  value  the  sum  of  86,000. 

[No.  1240.] 
Submitted  January  4, 1886.  Leave  granted  A. 
8,  Roeenbaum  to  Me  motion  to  dumiee,  Jan- 
uary  4, 1S86.  Motion  to  diemiet  eubmitted, 
March  1,  1886,  Case  and  motion  decided, 
April  If,  1886. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 
The  case  is  stated  by  the  court. 
Meeere.  8,  Shellabarger,  J,  M.  Wileon,  Daniel 
Bogere  and  E.  F,  Preeton.  for  plaintiff  in  error. 
Meetre,  Philip  G.  Galpin  and  Wm.  F.  Gibeon, 
for  defendant  in  error. 

Meeere,  D,  M,  Delmae  and  A.  H.  Garland,  in 
support  of  Rosenbaum's  motioa  to  dismiss. 

Mr,  Chief  Juitiee  Waite  delivered  the  opin- 
ion of  the  court: 

This  was  an  action  of  ejectment  broiight  by 
Henry  Zeigler  for  a  lot  in  the  City  and  CDunty 
of  Sfui  Francisco,  and  his  right  to  recover  de- 
pends on  the  validity  of  a  sale  of  the  property 
for  nonpayment  of  a  tax  levied  and  assessed  un- 
der '  'an  Act  to  open  and  estabUsh  a  public  street 
in  the  Ci^  and  CounW  of  San  Frandsoo,  to  be 
called  '  liu>ntgomery  Avenue/  and  to  take  pri- 
vate lands  therefor,"  approved  April  1, 1872. 
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the  major  and  his  oertlflcate  as  to  its  sufficiency 
■nd  the  action  of  the  board  of  public  works 
thereunder;  or  2,  by  the  Judgment  of  the  county 
court  confirming  the  report  of  the  board  of 
public  works. 

This  precise  question  was  most  alaborately 
considered  by  the  Supreme  Oourt  cf  Calif  omia 
in  MulUgan  y.  Smith,  00  Cal.  206,  and  decided 
M]  in  the  negatiYe,  after  full  argument.  With  this 
conclusion  we  are  entirelY  satisfied.  It  is  sup- 
ported by  both  reason  and  authority.  Theopin- 
WDB  of  JuMtieei  M'Kee,  Sharpstein  and  Ross, 
which  are  found  in  the  report  of  the  case,  leaYe 
nothing  further  to  be  said  on  the  subject.  '*A 
petition  from  the  owners  of  a  majority  in  front- 
tee  of  the  property  to  be  diargea  with  the  cost 
of  the  improYoment  was  necessary  to  set  the 
machinerY  of  the  statute  in  motion/'  and  "no 
step  could  be  taken  under  the  proYisions  of  the 
statute  until  the  requisite  petition  had  been  pre- 
sented." Neither  the  mayor  nor  the  county 
court  was  '^authorized  to  enter  into  any  iuYes- 
tigati<m  of  the  frontage  as  represented  by  the 
petition^  or  to  adjudicate  its  sufficient,  or  to 
make  any  record  m  reference  to  it."  "The  only 
powers  which  the  county  court,  as  a  court  of 
limited  Jurisdiction,  was  authorized  to  ezerdse,** 
were  such  as  related  to  the  matters  contained  in 
the  report  of  the  board  of  public  works,  and 
this  did  not  include  the  petition. 

The  case  has  been  argued  here  as  though 
H  was  between  the  taxpayers  and  bona  fiie 
bolders  of  negotiable  securities  issued  l^  them 
or  for  their  account,  but  nothing  of  that  kind 
is  presented  by  the  record.  It  does  not  appear 
amrmatiYely  that  a  bond  was  cYer  issued.  But 
tf  we  are  to  presume  from  the  finding  that  after 
the  presentation  of  the  petition  the  '^ayor,  tax 
collector,  and  surYeyor  proceeded  to  perform 
the  duties  imposed  upon  the  board  of  public 
works,"  bonds  of  some  kind  were  put  out,  it 
does  not  appear  either  that  they  were  in  such  a 
form  as  to  make  them  Yalid  in  the  hands  of 
bona  fide  liolders  if  they  were  in  fact  issued 
without  authority,  or  that  there  are  any  such 
holders.  No  other  questions  are  now  to  oe  con- 
sfaiered  than  such  as  would  arise  if  it  appeared 
afflrmatiYelY  on  the  face  of  the  record  that  the 
tax  was  leyfed  simplv  to  raise  tiie  means  to  pay 
the  members  of  the  board  their  own  salaries  as 
specially  proYided  for  in  the  Act.  All  we  are 
DOW  caUed  on  to  decide  is  whether  the  presenta- 
tloo  to  the  mayor  of  a  petition,  signed  by  the 
owners  of  leas  than  a  majority  in  frontage  of 
the  property  to  be  assessed,  as  they  were  named 
in  the  last  preceding  annual  assessment-roll,  was 
fuffldent  to  authorize  the  levy  of  the  tax  for 
which  the  lots  in  controYersy  were  sold,  and  we 
teYe  no  hesitation  in  saying  it  was  not  It  will 
.  be  time  enough  to  consider  the  rights  of  bona 
^  fds  holders  H  **  Montgomery  Avenue  bonds," 
if  there  be  any,  when  a  case  arises  which  in- 
yoIycs  such  quertions. 

It  remains  only  to  dispose  of  a  motion  which 
baa  been  made  bY  or  on  behalf  of  Albert  S. 
Roaenbaum,who  claims  to  be  a  holder  of  Mont- 
mnery  AYenue  bonds,  to  dismiss  the  case:  1, 
because  the  Yalue  of  the  matter  in  dispute  docs 
ooi  exceed  $5,000;  and  2,  because  tne  suit  is 
oolorable  onlV,  and  got  up  bY  collusion  so  as  to 
preclude  a  oedsion  faYoraole  to  the  holders 
of  Montgomery  AYenue  bonds.  Without  de- 
cftding  now  far  it  is  allowable  for  persons  not 
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parties  to  a  suit  to  intervene  with  a  motion  of 
this  kind,  it  is  sufficient  to  say  that  we  see  no 
evidence  of  any  improper  collusion  in  this  cast». 
We  are  entirelv  satisfied  that  the  suit  was  insti- 
tuted in  good  faith  by  real  parties  for  the  deter- 
mination of  a  substantial  liAt,  and  that  it  fkirly 
g resents  the  questions  involved.  The  court  be- 
>w  found  as  a  fact  that  the  value  of  the  prem- 
ises  in  dispute  exceeds  $6,000,  and  this  appears 
on  the  face  of  the  record.  Wliile  the  aflfaavits 
as  to  value  presented  by  Roeenbaum,  taken  by 
themselves,  show  that  possibly  the  property 
may  be  worth  less  than  $5,000,  they  are  not 
enough  to  overcome  the  finding  of  the  court 
below  that  it  was  actually  worth  more  than  that 
sum.  Jfflrmod, 
Tmeoopy.  Test: 

James  H.  MoKeonej,  0tork«'.8ap.  Oourt»  U.  & 


STATE  OF  NEW  JERSEY,  ROBERT 
GIVEN  BT  AL.,  Prosecutors,  iY^  in  Brr., 

e. 
HENRT  WRIGHT,  Collector  of  Tkzea. 
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3temptionfiwn  iaataUon^^om  of  franMm  hjf 
aequioieonee  in  ai$eitmsnt  of  taaon  JuH$di^ 
Hon  qftupreme  court 


1.  Bxemption  from  tazattoo  belna  a  speoialpriv* 


for  a  looff  period  of  time  (in  this  ease  sixtj  years), 
under  the  imposition  of  taxes,  raises  a  presumption 
that  fuoh  franchise  has  t>een  surrendered. 

t.  Where  it  is  oharged  tliat  the  obligation  of  a  ooo* 
tract  has  been  impaned  by  a  state  law,  and  the  state 
courts  justify  such  impairment,  bj  the  appUoatloo 
of  some  genera]  rule  or  law  to  tbefactsox  the  case, 
this  court  has  jurisdiction  to  review  that  decision. 

[No.  148.1 
Argued  Mar.  S,  1886.    Decided  Apr.  It.  1886. 

rl  ERROR  to  the  Supreme  Court  of  the  State 
of  New  Jersey. 

The  history  and  facts  of  the  case  appear  In 
the  opinion  of  the  court. 

Mr.  P.  L.  Vooriiees*  for  plaintiffs  in 
error: 

The  Act  of  the  Legislature  of  August  18, 
1758  (2  Neville,  Laws  N.  J.  p.  212;  Patterson, 
Laws  N.  J.  p.  220),  was  a  contract  made  by  the 
State  with  the  Indians,  that  the  land  purchased 
for  the  Indians  should  be  free  from  taxation. 

A  covenant  made  at  the  time  of  the  convey- 
ance of  Uie  land,  relating  to  the  land,  runs  with 
the  land  and  inures  to  the  benefit  of  any  lubse- 
quent  purchasers. 

Brewer  v.  Marehatt,  18  N.  J.  Eg.  887;  8taU 
V.  Com.  R  R  Taxation,  87  N.  J.  L.  261;  4 
Kent,  Com.  472;  Neto  Jereeif  v.  WHeon,  7  Cranch, 
164  (11  U.  8.  bk.  8,  L.  ed.  808). 

A  statute  cannot  be  repealed  by  nonuser. 
Nothing  short  of  a  statute  can  repeal  a  statute. 

Sedff.  Stat.  &  Const  127,  ed.  1857;  Smith, 
Stat  &  Const  008,  par.  700;  Potter's  Dwarr. 
Stat.  pp.  122,  158,  154;  1  Kent  Com.  (467)527, 
10th  ecf. ;  White  v.  Boot,  2  T.  R.  275;  Leigh  v. 
Kent,  8  T.  R.  862;  The  India,  Browning  A 
Lush.  221 ;  4  Fisher's  Dig.  8828;  6  Hew's  Fisher. 
Dig.  2088. 
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The  cases  lefen^  to  in  the  opiDion  of  the 
Bapreine  Court  of  New  Jeraej  in  deciding  this 
case  will  be  found  to  depend  upon  the  proof  of 
title  by  custom  or  usage  ripening  into  prescrip 
tive  rights  under  the  laws  of  England;  and  in 
all  the  cases  where  it  was  shown  that  such  rights 
existed,  or  a  grant  had  been  made  before  the 
time  of  legal  memory,  the  limitation  under  the 
laws  of  En^and,  the  grants  were  sustained  and 
enforced,  ouch  cases  can  be  of  but  little  au- 
thori^  in  tlds  country,  where  there  are  no  such 
presolptive  rights.  This  country  was  not  dis- 
ooverea  or  setUed  until  after  the  ume  "whereof 
the  memoiy  of  man  runneth  not  to  the  contrar 
TV,"  the  limitation  of  prescriptiye  rights  in  En- 
gland. 

In  New  Jersey  it  has  been  decided  by  its 
supreme  court  Uiat  there  can  be  no  title  by  pre- 
scription. 

Ackerman  v.  Shelp,  7  N.  J.  L.  125. 

The  effect  of  such  citations  is  stated  in  1  Dil- 
lon, Mun.  Corp.  824;  Cooley,  Const.  Um.  p.  197; 
Cam,  V.  Stodder,  2  Cush.  665. 

Messrs,  John  P.  Stockton*  Atty-Oen,  <ff 
New  Jersey,  and  Charles  E.  Hendrickson, 
for  defenaant  in  error: 

There  can  be  no  intendment  to  enlarge  the 
operation  of  a  claim  restraining  the  exercise  of 
a  sovereign  attribute  of  a  State. 

Frtn,  Bank  v.  BiUings,  4  Pet  561  (29  TJ.  8. 
bk.  7.  L.  ed.  96^:  Del.  RE.  Tax,  18  Wall.  206 
(Bk.  21,  L.  ed.  888);  Morgan  v.  La,  93  TJ.  8. 222 
(Bk.  28,  L.  ed.  860);  Ohes.  d  Ohio  E.  Oo.  ▼.  MU- 
ler,  114  U.  8. 176  (Bk.  29,  L.  ed.  121). 

If  the  holders  took  from  the  Indians,  they 
had  no  title,  because  the  Indians  had  no  power 
of  alienation.  If  they  did  not  take  from  the 
Indians,  they  took  no  title  but  that  which  re- 
mained in  Uie  trustees  for  the  purpose  of  sale, 
and  not  for  the  Indians  and  their  successors  for- 
ever; and  such  title  did  not  convey  the  exemp- 
tion. ^^ 

Laws  1801,  p.  182.  CT' 

The  trust  estate  held  for  the  Indians  had  ter- 
minated at  the  request  of  the  Indians.  The 
property  reverted  to  the  State  diirine  five  years 
when  it  was  held  bv  trustees  to  sell  for  the  ces- 
tui que  trust.  And  as  such,  in  the  hands  of  the 
trustees,  no  such  condition  was  attached  to  the 
power  of  alienation. 

If  the  exemption  remained,  the  prohibition  of 
alienation  must  also  have  remained,  and  the 
title  is  therefore  bad. 

With  the  discovery  of  the  Actin  question  (that 
of  1796),  it  became  impossible  for  the  owners 
to  set  up  the  exemption  without  clouding  their 
title  to  the  land;  which  is  manifestly  the  reason 
why  the  exemption  was  surrendered. 

U  lapse  of  time  makes  Uieir  title  good,  it  must 
also  raise  the  presumption  of  a  rdease  from  the 
exemption. 

The  continuous  payment  of  taxes  for  sixty- 
six  years  raises  the  presumption  of  a  release, 
waiver  or  acquiescence  It  is  an  estoppd  in 
pais, 

Bigelow,  Estop.  477,  528;  WeOand  Canal  Oo. 
▼.  Hathaway,  8  Wend.  480;  Cooley,  Tax.  p.  578. 

In  order  that  the  assignee  may  sue  on  a  cove- 
nant running  with  the  mnd  he  must  be  in,  of 
the  same  estate  in  the  land  which  the  party  had, 
i^ith  whom  the  covenant  was  made. 

Bingham  and  Colvin,  Rents,  Covenants  and 
Cond.  p.  222;  Bpencm^s  Case,!  Smith,  L.  Caa.  22. 
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It  requires  express  words  to  make  a  covenant 
which  IS  collateral  run  with  the  land. 

The  law  will  not  annex  the  covenant  to  a  thing 
which  has  no  bein^. 

Conover  v.  Smim,  17  N.  J.  Eq.  51. 

It  is  a  personal  covenant.  No  privity  bctwecu 
the  State  and  the  grantee  of  the  trust. 

Bpencet^s  Case,  5  Coke,  89;  1  Smith,  L.  Caa 
22;  6  Cow.  802;  8  Cow.  266;  4i  N.  Y.  182. 

Mr,  Justice  Bradley  delivored  the  opinion 
of  the  court: 

This  is  a  writ  of  error  directed  to  the  Supreme  w^mj 
Court  of  New  Jersey,  to  review  a  judraientren-  iP^ 
dered  by  the  Court  of  Errors  and  Appeals  of 
that  State,  affirming  a  judgment  of  the  supreme 
court,  and  remitted  thereto.  The  case  arose 
upon  a  certiorari  i^ued  in  the  name  of  the  State, 
on  the  relation  of  certain  taxpayers  of  the  Town- 
ship of  Shamong,  in  the  County  of  Burlington, 
directed  to  Henry  Wright,  CioUector  of  said 
township,  for  the  purpose  of  examining  the  le- 
gEQity  of  a  oertahi  assessment  of  taxes,  for  Uie 
year  1876.  The  taxes  complained  of  were  laid 
upon  lands  of  the  prosecutors  Iving  within  the 
bounds  of  a  tract  known  as  the  Incuan  Reserva- 
tion. According  to  the  New  Jersey  practice, 
reasons  were  filed  for  setting  aside  the  assess- 
ment, and  evidence  was  taken  before  a  commis- 
sioner of  the  court.  The  reasons  assigned  were:     r^^^ 

1.  That  the  lands  were  not  liable  to  be  assessed      ^ 
for  taxes  under  the  Constitution  and  laws  of 
New  Jersey. 

2.  That,  by  virtue  of  a  contract  with  the  State 
of  New  Jersev,  contained  in  the  Act  of  the  L^- 
islature,  entitled  "An  Act  to  Empower  CertaSi 
Persons  to  Purchase  the  Claims  of  the  Indians 
to  Land  in  This  Colonv,"  Uie  landsare  expressly 
exempted  from  taxation. 

The  lands  on  which  the  assessment  was  laid 
are  the  same  lands  which  were  hdd  to  be  ex- 
empt from  taxation  by  this  court  in  the  case  of 
N,  J.  V.  Wilson,  reported  in  7  Cranch,  164  [11 
TJ.  8.  bk.  8,  L.  ed.  808],  where  a  succinct  history 
of  the  transactions  out  of  which  the  claimed  ex- 
emption grew  is  given.  That  decision  was  made 
in  February  Term,  1812.  Since  that  time,  for 
about  sixt}'  vears  before  the  assessment  in  ques- 
tion was  Isid,  taxes  have  been  regularly  asseased 
on  the  lands,  and  paid  without  objection.  The 
Supreme  Court  of  New  Jersey  sustained  tlie 
assessment,  holding  that  the  uninterrupted 


quiescence  in  the  imposition  of  taxes  for  so  long 
a  time  raises  a  conclusive  presumption  that,  bj 
some  convention  with  the  State,  the  rig^t  to 
exemption  was  surrendered.  The  court  of  er- 
rors and  appeals  affirmed  this  decision,  and  the 
case  is  now  brought  here  for  review,  on  the  alle- 

Sfttion  of  the  plaintiffs  in  error  that  Uie  oblifa- 
on  of  the  contract  of  exemption  has  been  un- 
paired by  the  laws  of  New  Jersey  under  whidi 
the  tax  was  imposed. 

The  alleged  contract  is  contained  in  a  law  of 
the  New  Jersey  Colonial  Legislature  passed 
Au^t  12, 1758.  There  remamed  at  that  time 
within  the  Colonv  a  remnant  of  the  Delaware 
Indians,  who  daimed  certain  lands  in  different 
parts  of  the  Colony,  which  they  alleged  had 
never  been  sold  by  them.  In  oonseou^ice  of  a 
convention  had  with  them,  the  Legislature 
passed  the  law  in  question,  entitled  **An  A<^to 
Empower  Certain  Persons  to  Purchase  the 
Claims  of  the  Indians  to  Land  in  This  Oniony." 
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The  Act  appointed  fiye  coromissioners,  with 
anthoritj  to  lay  out  any  sum,  not  exceeding 
£1,600  proclamation  money,  to  purchase  the 
right  and  claims  of  the  Inmans.  The  second 
■ection  of  the  Act  was  as  follows: 

"And  whereas.  The  Indians  south  of  Haritan 
q  River  hare  represented  their  inclination  to  have 
part  of  the  sum  allowed  them  laid  out  in  land 
whereon  they  may  settle  and  raise  thdr  neces- 
sary subsistence;  m  order  that  they  may  be  grat- 
^ed  in  that  particular,  and  that  they  may  have 
always  in  their  view  a  lasting  monument  of  the 
Justice  and  tenderness  of  this  Colony  toward 
them;  Be  it  enacted  by  the  authority  aforesaid. 
That  the  conmiissioners  aforesaid,  or  any  three 
of  them,  with  the  approbation  and  consent  of 
His  Excellency,  the  Governor,  or  the  €k)vemor 
or  Commander-in-Chief  for  the  time  being,  shall 
porchase  some  convenient  tract  or  tracts  of  land 
for  their  settlement,  and  shall  take  a  deed  or 
deeds  in  the  name  of  His  said  Excellency  or 
Conmiander-in-Chief  of  this  Colony  for  the  time 
being,  and  of  the  commissioners,  and  their  heirs, 
in  trust  for  the  use  of  the  said  Indian  natives, 
who  have  or  do  reside  in  this  Colony,  south  of 
RaritoD,  and  their  successors,  forever;  Provided, 
nevertheless.  That  it  shall  not  be  in  the  power  of 
the  said  Indians  or  their  successors  or  any  of 
them,  to  lease  or  sell  to  any  person  or  persons, 
any  part  thereof.  And  if  any  person  or  per- 
sons. Indians  excepted,  shall  attempt  to  setllc 
on  the  said  tract  or  tracts,  it  shall  and  may  be 
lawful  for  any  justice  of  the  peace  to  issue  his 
warrant  to  remove  any  such  person  or  persons 
from  such  land.  And  if  any  person  or  persons, 
Indians  excepted,  shall  fall,  cut  up,  or  cart  oH, 
any  cedar,  pine,  or  oak  trees,  such  person  or 
persons  shall  forfeit  and  pay,  for  eacn  tree  so 
feO.  cut  up,  or  carted  off,  the  sum  of  forty  shil- 
Unes,"  etc 

The  seventh  section  was  as  follows: 

•*7.  And  be  it  further  enacted  by  theautJiority 
^orescUd^  That  the  hinds  to  be  purchased  for 
the  Indians,  as  aforesaid,  shall  not  hereafter  be 
subject  to  any  tax,  any  law,  usage,  or  custom 
to  the  contrary  thereof  in  any  wise  notwith- 
standing." 

In  porsoance  of  this  kw  a  tract  of  about 
8.000  acres  of  hmd,  situate  in  the  Township  of 
Evesham,  in  Burlington  County  (now  in  the 
Township  of  Shamong  aforesaid),  was  pur- 
chased by  the  commissioners  for  the  sum  of 
£740,  ana  conveyed  to  "His  said  Excellency, 
Francis  Bernard,  Esauire,  Governor  and  Com- 
mander-in-Chief of  the  Ptovince  of  New  Jer- 
scT,  and  to  them  the  said  Andrew  Johnston, 
I  Richard  Salter,  Charles  Read,  John  Stevins, 
WOliam  Foster  and  Jacob  Spicer,  Esquires, 
and  their  heirs  forever;  in  trust,  nevertheless, 
that  they  shall  permit  such  Indian  natives  as 
have  rended  or  do  reside  in  this  Colony  south 
of  Raritan,  and  their  successors  forever,  to  cul- 
tivate and  inhabit  the  same  to  and  for  such  uses 
as  are  declared  in  an  Act  of  General  Assembly 
of  the  Colony  of  New  Jersey,  entitled  'An  Act 
to  Empower  Certain  Persons  to  Purchase  the 
Chdmsof  the  Indians  to  Lands  in  This  Colony.' " 

The  tract  purchased  included  a  cedar  swamp 
SDd  mwmill,  and  was  surrounded  by  wild 
knda  which  furnished  good  hunting  ground, 
■nd  tliey  were  suffldenUy  near  the  coast  for 

The  Indias  beneficiaries  of  this  trust,  who 
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were  but  a  small  band  (about  sixty  in  ail,  as 
stated  by  the  historian  Smith),  removed  to  the 
settlement  purchased  (which  received  the  name 
of  Brotherton),  and  remained  there  imtil  the 
latter  part  of  the  century,  when  they  desired  a 
change  in  the  mode  of  managing  their  lands. 
The  old  commissioners  having  died,  they  de- 
sired new  ones  appointed  to  take  charge  of  the 
lands  and  mill,  and  to  let  or  ieaM  the  same  for 
their  \ise  and  benefit. 

Accordingly,  on  their  petition,  an  Act  was 
passed  on  the  17th  of  March,  1796,  which  ap- 
pointed three  commissioners  to  lake  charge  of 
the  lands  "  and  lease  out  the  same,  from  time 
to  time,  on  such  terms  and  in  such  manner  as 
should  most  conduce  to  the  advantage  of  said 
Indians."  The  conmiissioners  were  directed 
to  apply  the  moneys  arising  from  the  lands 
unto  the  Indians,  or  the  value  thereof  in  neces- 
saries, such  as  provisions  and  clothing,  or  to 
such  of  them  as  should  stand  most  in  need. 
They  were  to  account  annually  to  the  Court  of 
Common  Pleas  of  Burlington  (jounty,  whidi 
court  was  invested  with  power  to  remove  them 
for  misconduct,  and  in  case  of  a  vacancy  to 
appoint  new  commissioners.  It  was  expressly 
provided,  however,  that  nothing  in  the  Act 
should  prevent  the  Indians  from  riding  on 
the  lands,  or  cutting  wood  or  timber  for  their 
own  use. 

It  was  not  long  after  this  before  the  Indians 
desired  to  have  their  lands  sold,  and  to  join 
their  brethren  at  New  Stockbridge  in  the  State 
of  New  York.  The  Legislature  conoplied  with 
their  wishes,  and  on  the  third  of  Decemb^, 
1801,  passed  an  Act  appointing  conmiissioners 
to  sell  the  lands,  and  to  appropriate  the  money 
thence  arising  for  the  b^efit  of  the  Indiana. 
The  Act  directed  the  tract  to  be  divided  up 
into  lots  not  exceeding  a  hundred  acres  in  each, 
and  to  give  notice  of  the  time  and  place  of  sale: 
all  of  which  was  done.  The  lands  were  sold 
and  deeds  of  conveyance  in  fee  simple  were 
given  to  the  purchasers;  but  neither  in  the  law 
nor  in  the  deeds  was  anything  said  about  ex- 
emption from  taxes. 

After  the  sale  the  assessors  of  the  township 
in  which  the  lands  lay  proceeded  to  assess  the 
same  for  taxes,  but  on  dkcertioraritioxa  the  Su- 
preme Court  of  New  Jersey,  the  assessment 
was  set  aside  in  September,  1804.  On  the  first 
of  December,  1804,  the  Legislature  repealed 
the  seventh  section  of  the  Act  of  1758,  which 
contained  the  exemption  from  taxes.  Another 
assessment  was  then  made,  and  the  matter  was 
brought  before  the  supreme  court  a  second 
time  m  the  case  of  N.  u.  v.  Wilson^  reported  in 
1  Pennington,  300.  The  assessment  was  now 
sustained.  Judges  Rossell  and  Pennington  de- 
livered quite  elaborate  opinions,  arguing  that, 
by  the  Act  of  1758,  and  the  purchase  under  the 
same,  the  lands  were  hitended  as  a  permanent 
possession  of  the  Indians  as  a  home,  prc'scted 
against  their  natural  improvidence  by  being 
made  inalienable  by  sale  or  lease,  or  by  the  im- 
position of  taxes;  that  the  exemption  from  taxes 
was  one  of  the  incidents  of  the  Indian  tenure, 
and  had  no  congruity  with  absolute  ownership 
of  citizens;  and  that  when,  at  the  request  of 
the  Indians,  the  land  was  sold  to  other  parties 
in  fee  rimple  absolute,  the  abnormal  qualities 
of  the  Inaisfl  tenure  were  extinguished,  and 
I  all  the  conditions  which  rendered  exemption 
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from  taxes  reqidrite  and  proper  oeMed  to  ezist 
/tu^  Penniniton  added  that  the  fee  was  Doi  in 
the  iDdkuis;  tbaitbeparcbasen  coald  noidaim 
title  from  or  mider  tmem;  that  the  oommisHJon- 
era  were  not  aathorized  to  sell  the  interests  or 
riglits  of  the  Indians,  but  to  sell  the  land,  the 
fee  of  which  was  in  trustees  who  were  agents 
of  the  State;  and  that  the  State  in  sdling  the 
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shelter  period,  woold  be  smplj  anfflcient  for 
this  purpose,  67  raising  a  concmsiTe  presomi^ 
tlon  of  a  surrender  of  the  priyilege.  An  ease* 
ment  may  be  lost  br  nonoser  in  twenty  years, 
and  eren  in  a  leas  time.  ^  it  is  affected  b j  pos- 
itive ads  of  inTssion.  A  franchise  may  be 
lost  in  the  same  way,  nonuser  being  one  ox  the 
I  common  croonds  assigned  as  a  cause  of  f  or- 


land  was  under  no  obligation  to  continue  the  feiture.    8  BL  Com.  202.    Sxemption  from 


exemption  from  taxes,  and  did  not  do  so.  On 
writ  of  error  from  this  court,  however,  this 
judCTient  was  revemd,  the  Act  of  1758  was 
Ada  to  be  a  contract,  and  the  Act  of  1804,  re- 
ing  the  exempdon,  was  held  to  impair  the  ob- 
Eon  of  that  contract,and  was,tberef  ore,  void. 
V.  WtZftm,  7  Cranch,  164.  [llU.8.bk.8, 
L.  ed.  808].  It  appears  from  the  record  of  that 
case,  preserved  in  our  files,  that  the  Act  of  1796, 
authmzing  the  lands  to  be  leased  out,  was  not 
brou^t  to  the  attention  of  this  court.  Whether, 
if  it  had  been,  it  would  have  affected  the  Judg- 
ment of  this  court  is  uncertain.  It  probably 
wcmld  not  have  done  so;  and  we  must  assume 
it  to  be  r€$  Judicata,  that  in  1806  (when  the  case 
of  if.  /.  V.  Wil9on  arose)  the  lands  remained 
exempt  from  taxation  in  the  hands  of  the  pur- 
chasers. 

We  do  not  fed  disposed  to  question  the  de- 
cision in  y.  J.  V.  Wittan,  It  has  been  referred 
to  and  rdied  on  in  so  man  v  cases  from  the  day 
at  its  roidition  down  to  the  present  time,  that 
it  would  cause  a  shock  to  our  constitutional 
Jurisprudence  to  disturb  it  now.  If  the  ques- 
tion were  a  new  one  we  might  regard  the  rea- 
soning of  the  New  Jersey  Judses  as  entitled  to 
a  great  deal  of  wdght,  especially  since  the  em- 
phatic declarations  made  by  this  court  in  Provi- 
dence Bank  v.  BUUnge,  and  other  cases,  as  to 
the  necesritjr  of  having  the  clearest  legislative 
expression  m  order  to  impair  the  taxing  power 
of  the  State.  See  the  cases  collected  in  Yicke- 
Jmrg  B.R€h.v.  Dennis  [ante,  7701. 

The  question,  then,  will  be  whether  the  long 
acquiescence  of  the  land  owners,  under  the  im- 
poation  of  taxes,  raises  a  presumption  that  the 
exemption  which  once  existed  has  been  surren- 
dered. 

This  question,  by  itself,  would  be  a  mere 
question  of  state  municipal  law,  and  would  not 
mvolve  anv  appeal  to  the  Constitution  or  laws 
of  the  Unitea  States.  But  where  it  is  charged 
that  the  obligation  of  a  contract  has  been  Im- 
paired bv  a  state  law,  as  in  this  case  by  the  gen- 
eral tax  law  of  New  Jersey  as  administered  by 
the  stata  authorities,  and  the  state  courta  jus- 
tify such  impairment  by  the  application  of 
some  general  rule  of  law  to  the  facts  of  the 
case,  u  is  our  duty  to  inquire  whether  the  Jus- 
tification is  well  groimded.  If  it  is  not,  the 
the  party  is  entitled  to  the  benefit  of  the  con- 
stitutional protection.  Murdock  ▼.  Memphis, 
20  Wall.  690,  686,  prop.  6  [87  U.  8.  bk.  ^,  L. 
ed.  420,  444]. 

We  have  carefully  read  the  evidence  in  this 
case,  and  are  satisfied  that  the  lands  were  reg- 
ularly assessed  for  taxes,  and  that  the  taxes 
were  paid  without  objection  from  1814,  or 
about  that  time,  down  to  1876,  the  time  of  the 
assessment  complained  of,  a  period  of  sixty 
fears.  If  an  exemption  from  taxation  can  m 
lost  in  any  case  by  long  acquiescence  under  the 
imposition  of  taxes,  it  would  seem  that  an  ac- 
quiescence of  sixty  years,  and  indeed  a  mu^ 
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taxation  being  a  special  privilege  granted  by 
the  go vemment  to  an  individual,  dt&r  in  groes, 
or  as  M|mitaiant  to  his  frediold,  fe  a  fran- 
chise. Nonuser  for  sixty,  or  even  thirty  years, 
may  wdl  be  r^arded  as  presumptive  i»oof  of 
ita  abandonm^it  or  surrender.  The  present 
case  is  a  strong  one.  The  nonuser  consiatsof 
acquiescence  m  actual  taxation,  or  an  aotoal 
invasion  of  the  franddae,  year  by  vear,  for  a 
period  of  vears  reaching  almost  b^cmd  the 
memory  of  man.  It  is  not  merdy  a  caae  of 
nonuser,  but  one  of  disafiSrmanoe  of  the  prir- 


il^  for  thia  long  period. 

If  the  franchise  were  one  which  affected  ad- 
versely the  riffhta  of  other  individuals,  they 
mij^rht  not  be  able  to  question  ita  validity  in  a 
collateral  proceeding.  But  it  is  set  up  agi^Lnat 
the  government  itsdf ,  while  exercising  one  of 
ita  most  important  pierogativea.  We  see  no 
reason  why,  in  such  a  case,  the  govemmoit 
may  not  daim  the  benefit  of  lapee  of  time  as 
a  ground  of  presumption  of  the  surrender  of 
the  franchise,  though  the  same  period  of  non- 
user  would  be  a  ground,  of  forfeiture  in  a  di- 
rect proceeding  on  thepart  of  the  State  to  re- 
voke the  francnise.  We  think  the  reasoning 
of  the  Supreme  Court  of  New  Jersey  in  thIa 
case  is  entirdy  satisfactory. 

The  judgment  is  ajfirmea, 

Tmeoopy*   Test: 

James  H.  McKeoney,  Clerk,  Sup.  Oourt«  17. 8. 


JOSEPH  JACKSON  R  aju,  AppU.. 

e. 
FREDERICK  H.  LAWRENCE  n 

(See  8. 0.  Beporter^  ed.  STS-SSSJ 

Deed  absolute  in  terms^parol  eontraet 
panying-^hU  of  purchasers  under  pamer  ef 

Where  a  debtor  executed  s  deed,  absohits  te 
terms,  to  his  creditor  (with  the  verbd  sg raemem 


that  It  was  to  secure  a  note  and  that  If  the  note 
not  paid  when  diie  the  creditor  should  be  autboiw 

Ixed  to  sell  the  landna  bona  >Id«  purchaser  of  ttielaad 
on  sale  by  the  creditor  after  default,  who  paid  Just 
the  amount  of  the  debt,  takes  it  free  from  all  rlsliia 
of  creditors  of  the  flrst  grantors  who  levied  an  aft> 
tachment  prior  to  the  sale.  Such  attaohlnc  oredls* 
ors  have  no  right  of  redemption. 

[No.  205.1 
Submitted  April  1, 1S8S.  Leaded  April  If,  138^ 

APPEAL  from  the  CircuilCourtof  the  United 
States,  for  the  Western  District  of  Mis> 
souri. 

The  case  is  stated  by  the  court. 

Messrs.  T.  J,  Johvston,  H.  M,  Jadcson^  and 
A,  8,  Everest,  for  appellants: 

The  reUition  between  Lancaster  and  WeDs 
created  by  the  deed  executed  September  15« 
1875,  by  Lancaster  to  said  Wells,  conveyfaig 
the  real  estate  involved,  was  that  ol  mortgagor 
and  mortgagee. 
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Jaoksoh  t.  Lawiudigb. 
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(TNa'a  T.  OmeUe,  02  Mo.  202;  Brant  v.  Eolh 
irUoH,  16  Mo.  129;  Wiliony.  Drumrite,  21  Mo. 
825;  Warleu  ▼.  Drydlwi,  57  Mo.  226;  MUler  v. 
TkiftnoM,  14  IlL  428;  fiuM«2{  ▼.  Southard,  12 
HoT7. 189  (58  U.  S.  bk.  18,  L.  ed.  927);  Babooek 
T.  Wyman,  19  How.  289  (60  U.  8.  bk.  15,  L. 
ed.  647):  ViUa  ▼.  Bodriguez,  12  Wall.  828  (79 
U.  a  bk.  20,  L.  ed.  406);  Peugh  ▼.  Dam*,  96 
U.  8.  832  (Bk.  24,  L.  ad^  775);  Pfara  ▼.  .Bc^V 
«m,  13  Cal.  116. 

The  deed  from  Laucaster  to  Wells  being  a 
mortgage,  it  was  subject  to  all  the  incidents  and 
attriSatet  of  a  inort|^ige,  Jost  as  much  so  as  if 
the  defeasance  had  be^  written  in  it;  and  no 
contemporaneous,  or  other  or  subsequent  agree- 
ment would  change  its  character  as  such,  unless 
foch  agreement  mid  been  reduced  to  or  proved 
bjsome  writing  signed  by  Lancaster,  or  some 
one  thereunto  'Sj  nun  lawfully  authorized,  and 
men  agreement  be  based  upon  and  supported 
bj  m  fuflSdent  consideration.  If  not  in  writing 
aoch  agreement  would  be  iuTalid,  under  the 
Statute  of  Frauds,  and  without  a  consideration 
to  ■vpport  it,  a  nudum  pactum, 

WUmm  y.  Drumrite,  21  Mo.  826;  Eenrff  v. 
Dama,  7  Johns.  Ch.  40;  Plough  v.  Dans,  iupra; 
BaUg  ▼.  Sfkfok,  5  Midi.  281 :  1  HilL  Mort  8d 
ed.  pp.  67,  78:  Jones,  Mort  |7,  840;  TouUr. 
Biehardi,  1  N.  J.  Eq.  584;  Bkhard  v.  Eaton, 
»Conn.484;  8  Wheat.  449(16 U.  8.  bk.^  L. 
ed.  488);  OMiwr  v.  Piatt,  8  How.  888  (44  U.  8. 
bk.  11,  L  ed.  682). 

Mr*  B.  F.  Iauoom^  iat  appeOeea. 

Mr.  Justice  Woods  ddiyered  the  opinion 
of  the  court: 

Ttte  appellants  filed  a  biD  in  the  dreoit  court 
The  following  fads  are  shown  by  the  record: 
one  AlTin  K.  Lancaster  beinfUie  owner  in  fee 
sim^  of  certain  lands  in  worth,  Nodaway 
and  Atchison  Counties,  in  the  8tate  of  lOsBoun, 
eooTeyed  them  on  September  15, 18TO.  to  Ed- 
ward  jL.  WeHs,  by  deed  absolute  on  its  face. 
Al  the  time  the  deed  was  executed  Lancaster 
made  and  deUvered  to  Wells  Ids  prondesory 
note  for  $1,800,  payable  in  ninety  days.  There 
was  at  the  time  ayerbal  understanding  between 
them  that  the  deed  was  made  as  secunty  for  the 
payment  of  the  note  and  that  if  the  note  was  not 
paid  at  maturity  Wells  should  have  the  right  to 
■eO  the  land  to  whom  hepleased.  Thenotewas 
not  paid  at  maturity.  Wells  pressed  Lancaster 
for  p^ment,  and  on  his  failure  to  pay,  i^ut 
January  5, 1876,  contracted  to  sell  the  lands  to 
C.  Tallman,  and  executed  to  him  a 
deed  of  tiiat  date  therefor,  which, 
r,  wai  not  deliTered  until  January  20, 

On  January  15, 1876,  the  plaintifb  in  this 
■nit  began,  by  attachment,  hi  the  Circuit  Oourt 
of  Wofth  Coun^.  Missouri,  an  action  agdnst 
Lancaster,  in  which  the  lands  in  controversy 
were  seized;  and  on  October  24, 1876,  they  re- 
coTcred  Judgment  against  him  for  $895.  On 
February  21, 1878,  executions  were  issued  on 
the  judgment  to  the  sheriifs  of  the  counties 
where  toe  lands  lav,  and  the  lands  were  sold  by 
▼irtae  thereof,  ana  purchased  by  the  plaintiffs, 
to  whom  deeds  thmfor  were  made.  Oeorge 
C.  Talhnan.  the  vendee  of  Wells,  di^  on  May 
6p  1880.  ana  the  defendants  in  the  present  suit 
were  his  devisees  of  the  lands  above  mentioned. 
Afterwards,  on  January  81, 1882,  the  plaintiffs 
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filed  the  bill  in  this  case,  in  which  they  all^d 
that  the  deed  of  Lancaster  to  Wells  was  In  e&ct 
a  mortgage  executed  to  secure  the  note  made 
by  the  former  to  the  latter.  They  tendered  to 
the  defendants  the  amount  due  on  the  note, 
with  all  the  taxes  paid  by  the  latter  on  the  lands, 
aud  prayed  for  a  decree  permitting  tbem,  as 
purchasers  of  Lancaster's  equity  of  rMemption, 
to  redeem  the  lands,  and  for  general  relief. 

The  defendants  answered  that  at  the  time 
Geor^  C.  Tallman  purcbased  the  lands,  and  at 
Uie  time  of  the  delivery  of  said  deed,  which 
they  averred  to  be  on  January  5, 1876,  he  had 
no  notice  of  any  claim  of  the  plaintifb  against 
Lancaster,  or  that  the  title  of  Wells  to  the 
lands  in  controversy  was  other  or  different 
from  the  absolute  title  which  the  deed  from 
Lancaster  to  him  purported  to  convey,  and  that 
Tallman  intended  to  purcliosc,  ana  did  pur- 
chase, the  absolute  title  thereto,  for  which  he 
paid  a  full  and  valuable  consideration. 

On  final  hearing  the  circuit  court  dismissed 
the  biU,  and  the  plaintiffs  appealed. 

There  is  no  conflict  in  the  testimony,  or  dis- 
agreement between  the  parties  touching  the 
terms  on  which  Lancaster  conveyed  the  lands 
in  controversy  to  Wells.  Lancaster,  Wells  and 
one  Jordan,  who  acted  as  agent  for  Wells  in  the 
transaction,  all  give  tiie  same  account.  The 
deed  was  executed  to  secure  the  payment  of  the 
note  made  by  Lancaster  to  Wells  for  $1,800, 
due  in  ninety  days,  with  the  distinct  agreement 
that  if  the  note  was  not  paid  when  due,  WeUs 
should  be  authorized  to  sell  the  land.  No  other 
account  is  given  of  this  transaction  by  any  wit- 
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The  deed  from  Lancaster  to  Wells  was.  there- 
fore, in  effect  a  mortgage,  for  it  is  settied  thai 
an  absolute  deed  intended  by  the  parties  as  a 
security  for  a  debt  is  in  equity  a  mortgage. 
Hughes  y.  Eduards,  9  Wheat.  489  [22  U.  8.  bk. 
6,  L.  ed.  1421;  Spriggy.  Bank  ofifount  Pleas- 
ant,  14  Pet  201  [89  U.  S.  bk.  10,  L.  ed.  4191; 
Morris  y.  Nixon,  1  How.  118  [42  U.  8.  bk.  11, 
L.  ed.  691;  Peugh  v.  Davis.  96  U.  8.  882  [Bk. 
24.  L.  ed.  775];  Teal  v.  Walker,  111  U.  S.  242 
[Bk.  28,  L.  ed.  415];  Brant  v.  Robertson,  16 
Mo.  129;  WorUy  v.  Dryden,  57  Mo.  226; 
(TNeiU  V.  CkipeOe,  62  Mo.  202.  It  is  also  set- 
tied  that  evidence  written  or  oral  may  be  admit- 
ted to  show  the  real  character  of  the  transaction. 
Bussea  V.  Southard,  12  How.  189  [58  U.  8.  bk. 
18,  L.  ed.  927];  Baheock  v.  Wyman,  19  How. 
289  [60  U.  8.  bk.  15,  L.  ed.  6441;  iVti^A  v.  Davis, 
ubi  supra;  Brick  y.  Bnek,  98  U.  8. 514  [Bk.  25, 
L.  ed.  256]. 

There  bang  no  dispute,  therefore,  in  relation 
to  the  terms  of  the  agreement  between  Lancas- 
ter and  Wells,  on  which  the  deed  of  the  former 
to  the  latter  was  executed  and  delivered,  it  is  to 
be  read  in  equity  precisely  as  if  the  agreement 
were  set  out  therdn,  and  is  to  be  considered  a 
mortgage  to  secure  the  payment  of  the  note 
made  by  Lancaster  to  Wefis  according  to  its 
tenor,  with  power  to  Wells  in  default  of  pay- 
ment  to  seU  the  mortgaged  premises. 

This  condition  must  6b  taken  as  a  whole;  no 
mrt  of  it  can  be  rejected.  The  authority  to 
Wells  to  seU  the  premises,  in  default  of  pay- 
ment of  the  note,  was  Just  as  much  an  element 
in  the  condition  as  the  right  of  Lancaster  to  a 
reconveyance  upon  payment  of  the  note.  The 
right  ox  WeUs  to  seil  tne  premises  in  default  of 
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payment  was  a  right  of  property  which  he  had 
bought  and  paid  for,  wnich  could  not  be  im- 
paired by  an  attachment  levied  on  the  property 
by  Lancaster's  creditors.  Their  attachment 
was  as  much  subject  to  the  right  of  Wells  to 
sell  in  default  of  payment  of  the  note  as  it 
would  have  been  to  nis  right  to  foreclose  a  mort- 
gage made  in  the  usual  form.  After  the  attach- 
ment was  levied  Wells  exercised  the  rieht  to 
selL  He  sold,  as  the  record  abundantly  Aows, 
with  the  knowledge  and  concurrence  of  Lan- 
caster. Theproperty  brought  enough  to  pay  the 
debt,  and  no  more.  Itisnot  disputedthat  the  sale 
was  fair  and  bona  Jide.  It  therefore  cut  up  by 
the  roots  all  title  of  Lancaster,  and  all  claim  of 
the  plaintifEs  acquired  by  their  attachment  upon 
the  lands  in  question,  and  left  neither  in  them 
nor  Lancaster  any  right  to  redeem.  The  ven- 
dee of  Wells  stands  upon  the  same  ground  as  if 
he  had  bought  the  premises  at  a  foreclosure 
sale;  and  his  title  is  mdefeasible. 

This  conclusion  does  not  depend  upon  the 
fact  whether  or  not  Tallman  purchased  with  or 
without  notice  of  the  verbal  condition  under 
which  the  deed  from  Lancaster  to  Wells  was 
executed.  The  riffhts  of  Lancaster  and  those 
claiming  under  mm  are  not  strengthened  by 
the  fact  that  the  condition  was  a  verbal  one. 
They  are  in  no  better  position  than  if  the  con- 
dition had  been  incorporated  in  the  deed  and 
put  ui>on  the  public  records,  thereby  giving  con- 
structive notice  to  all  the  world.  In  the  latter 
case  it  is  dear  that  Wells,  having  power  to  sell, 
could  sell  to  whomsoever  he  chose.  Therefore, 
whether  the  vendee  had  notice  of  the  condition 
would  be  ImmateriaL  But  the  proof  in  the 
record  that  Tallman  had  no  Imowledge  or  notice 
of  the  condition,  and  that  when  he  bought  he 
supposed  the  deed  was  what  it  purportedto  be, 
an  absolute  conveyance,  is  dear  and  positive. 

The  case,  therefore,  in  all  its  elements,  falls 
within  the  rule  laid  down  by  the  Supreme 
OourtPof  Missouri  hi  Wtlton  v.  Drumrite,  21  Mo. 
82i6.  In  that  case  a  deed  absolute  on  its  face 
was  executed  by  Wilson  to  Drumrite,  but  was  in 
fact  ffiven  as  a  security  for  a  debt  There  was 
a  verbal  agreement  between  Wilson  and  Drum- 
rite that  the  latter  should  reoonvey  if  the  debt 
was  paid  when  due;  in  case  of  default  Drumrite 
was  authorized  to  sell  the  land  to  ^orce  pay- 
ment of  his  debt  Wilson  failed  to  pay  the 
debt  when  due,  and  Drumrite  sold  part  of  the 
land  to  a  purchaser  without  notice.  The  court, 
laying  stress  xxpaa  the  fact  that  the  vendee  had 
no  notice  of  the  condition,  hdd  that  the  sale 
was  valid,  but  that  Drumrite  must  account  to 
Wilson  for  the  land  sold,  and  must  reoonvey  the 
residue. 

In  the  present  case,  even  under  the  rule  laid 
down  by  the  Supreme  Court  of  Missoiui,  there 
is  no  right  of  redemption. 

Upon  the  whole  record,  therefore,  the  decree 
of  the  Circuit  Court  dismisaing  the  bill  was 
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COUNTY  OP  DAVIESS,  Pff.  in  ^.., 

9. 

J.  M.  DICKINSON, 

(See  8.  a  BeporC6r*s  ed.  667-Mk) 

Municipal  bondi-^exositi^e  itns  If  etwUg 
court— Statute  cf  KmUiuekif'^^utoppd  pm§ 
ment  qf  interal,  fohsthar  m  ra^fioaU/on. 

L  Under  the  Act  of  the  Letfdatiire  of  Kentnokf* 
of  February  27,  1867,  the  uountj  Oouit  of  tbe 
County  of  DaylesB  acquired  no  authority  to  Isffie 
bonds  for  stock  of  the  Oweosboro  and  Rvwllville 
Railroad  Company  for  a  srreater  amount  than 
$260,000:  and  all  bonds  issued  in  excess  of  that 
amount  are  invalid,  even  in  the  hands  of  apur- 
cbaaer  for  value,  before  matuxtty,  and  witooot 
notice  of  the  excessive  ianie. 

2.  The  County  is  not  estopped  to  deny  the  valid- 
ity of  a  particular  bond  by  a  certiflcata  on  the 
back  thereof  by  the  county  Judge,  to  tiie  eOeot 
that  it  was  duly  authorized. 

8L  The  payment  of  interest  on  all  of  the  bonds  does 
not  amount  to  a  ratifloatlon  of  those  issued  beyond 
the  Uwful  Umit. 

i.  It  wetM  that  the  bonds  first  delivered^  up  to 
the  amount  authorized,  without  regard  to 
cation,  are  valid. 

[Na  186.1 

Argued  MarditM.  188$.  Deeiddd  April  1M,189S. 

rr  ERROR  tothe  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 

Statement  by  Mr.  Juetice  Chmy  i 

This  was  an  action  biought  April  8, 1878,  in 
the  Circuit  Court  of  the  XTnited  States  for  the 
District  of  Kentucky,  by  Dickinson  against 
the  County  of  Daviess,  on  bonds  and  coupons 
all^Kedto  have  been  issued  under  the  Sitttute 
of  Kentucky  of  February  27, 1867,  chap.  1606, 
incorporating  the  Owensboro  and  RussellviUe 
Railroad  Company,  the  material  proyisioQs  of 
which  were  as  foUows: 

By  section  1  five  persons  named  in  Dayiess 
County,  and  certain  other  persons  named  in 
each  of  four  other  counties,  are  "appointed 
commissioners,  under  the  direction  of  whom, 
or  any  three  of  whom,  in  each  of  said  counties, 
subsoiption  may  be  received  to  the  ouoital 
stock  of  the  Owensboro  and  Ruasellvflle  Rail- 
road Company  hereby  incoiporated.*' 

By  section  2,  "  The  capital  stock  of  aaid 
Owensboro  and  Russell  ville  Railroad  Company 
shaU  be  f  1,000,000,  hi  shares  of  $26  each.''^ 
By  section  19„"The  county  courts  of  Daviess,* 
and  those  fourother  counties,  "shall  have  power 
and  are  hereby  authorized  to  subscribe  to  the 
capital  stock  of  said  company  in  such  number 
of  shares  as  may  be  determined  by  said  ooun^ 
courts  respectively,  and  to  levy  tmon  the  tax- 
payeiB  of  such  counties,   respecuvely,  audi 

NoiB.— JCunCoCpal  bomtt;  tvettolt;  eeUmpd.  See 
Mercer  Oo.  v.  Haokett,  68  U.  &,  Ul  17,  Mi,  note. 

Overieeue  of  hondi, 

"^In  a  suit  brought  by  a  hena  JIde  holder  for  valne, 
to  recover  the  amount  of  certain  coupons  of  town- 
ship bonds,  it  cannot  be  shown,  as  a  defense  to  a 
recovery,  that,  at  the  ttane  of  voting  and  Issalng 
the  series  of  bonds,  the  value  of  the  tazablej»rop> 
erty  of  the  township  was  not  in  amount  soiBclent 
to  authorise  the  voong  and  israing  of  the  whole 
sertes,  according  to  the  State  Act  which  authorised 
their  issue,  where  tiiere  Is  a  recital  In  the  bondi 
that  thereQuiremems  of  sudi  Act  have  been  com* 
plied  wtth.^  Head  note  to  lUroyv.  Oswego,  SB  U. 
&,  bk.  n,  748.  Bee  also  Humboldt  v.  Long.  St  U. 
8.,  bk.  as,  788,  and  dissenting  op^^km,  p.  Tli.  See 
Burroughs.  Pub.  Securities,  p.  BO  «t  sag.,  for  dl^ 
OQSsion  of  oils  general  subject. 
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taxes  aa  may  be  neeenaij  to  paj  the  stock  so 
bj  them  reBpectiTeIr  •nbembed;  and  said 
ooontT  courta  maj  If  th^  shall  deem  it  pru- 
dent, iSBQe  the  bonds  oi  aaid  counties  respect- 
iTely  for  tlie  amount  of  stock  subscribea,  or 
anj  part  thereof;  siUd  bonds  to  be  in  such 
sums,  and  payable  at  such  times,  as  said  county 
courts  may  determine  upon.  But  before  such 
stock  shall  be  subscribed  by  said  county 
courts,  the  said  county  courts  shall  submit  to 
the  voters  of  said  counties  the  proposition  to 
subscribe  stock  and  the  amount  thereof  (to 
be  sufsested  and  fixed  by  the  commissioners 
named  nerein  in  each  of  said  counties),  at  an 
election  to  be  hdd  on  the  third  Monday  in 
April,  18^,  in  each  of  the  counties  aforesaid, 
due  notice  of  which  shall  be  giyen  by  the 
sheriffs  in  each  of  said  counties,  by  Written 
adrertisementB  posted  in  each  of  the  voting 
precincts  thereof  for  at  least  thir^  days  before 
said  day  of  election;  and  said  stock  shall  not  be 
subscribed  unless  a  majority  of  all  the  votes 
cast  at  such  election  be  in  favor  of  such  propo- 
sition; and  said  county  courts  shall  have  power 
to  appoint  suitable  ana  necessary  officers  to  con* 
duct  such  election,  and  to  provide  for  the  col- 
lection of  thetaxsforesaid,  if  a  majority  of  the 
votes  cast  at  such  election  Is  in  favor  of  the 
proposition  aforesaid." 

At  the  trial  the  following  facts  weie  ad- 
mitted: 

At  March  Term,  1867,  of  the  Daviess  County 
Court,  upon  the  suggestion  of  the  five  commis- 
sioners named  in  the  charter  of  the  railroad 
coQ^Mmy,  that  court  ordered  to  be  submitted  to 
the  voters  of  the  County,on  the  third  Monday  in 
April,  1867,  this  proposition:  "Shall  or  shall  not 
the  County  Court  of  Daviess  County  subscribe 
ten  thousand  shares,  beinf^  the  sum  of  $260,000, 
to  the  capital  stock  of  said  Owensboro  and  Rus- 
seHville  Railroad  Company  r 

At  April  Term,  18i68,  George  W.  Triplett, 
presiding  judge,  and  a  majority  of  the  justices 
of  the  peace  of  the  Coun^  bong  present,  the 
coon^  court,  upon  motion  of  £dward  C. 
Berry,  one  of  those  justices,  adopted  the  follow- 
ing  order:  **  In  obedience  to  the  will  of  the 
majority  of  the  voters  and  taxpayers  of  this 
County,  as  eiprcased  and  recorded  in  the  poll 
book  at  the  ebctioa  held  on  the  16th  day  of 
April,  1867,  it  is  now  ordered  that  this  court 
do  suiwcTibe  $860,000  to  the  capital  stock  of 
the  Owensboro  and  RusseUvUle  Railroad  Com* 
pany;  and  George  W.Triplett,  presiding  judge 
of  tnis  court.  Is  ordered  and  directed  to  make 
said  subscription  of  ssid  stock  in  manner  and 
form  as  prescribed  by  tbtdiarter  incorporating 
said  company." 

At  July  Tenn,  1868,  of  the  county  court  "It 
Is  ordered  that  George  W.  Triplett^presiding 
Judge  of  Daviess  County  Court,  William  B. 
Tyler  (triio  was  the  treasurer  of  the  railroad 
company)  and  E.  C.  Berry  be  and  are  here- 
by appointed  a  committee  on  behalf  of  the 
Conn^  Court  of  Daviess  County,to  have  bonds 
executed  and  pcepaied  of  a  sufficient  amount 
to  satisfy  and  pay  off  the  subscription  on  the 

Krtof  the  Ocmtj  of  Daviess  to  the  Owena- 
ro  and  RossellvlDe  Railrord  Company;  that 
said  bonds  be  executed  and  made  payable  as 
aa  follows,  vli.: 

Ftf^  tliounnd  doUan,  five  yean  from 
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"Fifty  thousand  dollars,  ten  years  from 
date. 

"  Sevens-five  thousand  dollars,  fifteen  yean 
from  date. 

"  Seventy-five  thousand  dollan,tweDtif  yean 
from  date. 

"  The  coun^  reserving  the  right  to  pay  at 
any  time  after  five  vean;  the  interest  on  the 
same,  at  the  rate  of  o  per  cent  per  annum,tobe 
due  and  payable  semi-annually  at  such  place  or 
places  as  the  conmiittee  may  determine  upon; 
and  that  such  bonds  shall  be  of  such  denomi- 
nations as  said  committee  shall  deem  best,  with 
interest  coupons  attached,  and  said  bonds  shall 
be  signed  by  the  presiding  judge  of  Daviess 
County  and  the  clerk  of  the  County  Court  of 
Daviess  County,  and  have  the  seal  of  the 
County  impressed  on  each;  and  said  committee 
or  a  majority  of  the  same  may  sell  and  dispose 
of  said  bonds  either  to  the  Owensboro  and 
Russellville  Railroad  Company,  or  to  indi- 
viduals or  other  corporations,  on  such  terms  as 
said  conmiittee  may  deem  best  and  most  ad- 
visable to  the  interests  of  the  County  of  Daviess 
in  paying  the  subscription  of  saia  County  to 
the  said  Owensboro  amd  Russellville  Railroad 
Company;  and  they  are  hereby  authorized  to 
raise  funds  from  ssld  bonds,  eiuier  by  sale  to 
Individuals  or  corporations,  or  by  contract  with 
said  railroad  company,  so  as  to  pay  off  and 
meet  all  calls  made  by  the  Owensboro  and  Rus* 
sellvUle  Railroad  Company  by  reason  of  the 
subscription  of  stock  on  behalf  6f  the  County  of 
Daviess  to  said  railroad  company. 

"  It  Is  further  ordered  that  whenever  any 
bond  shall  be  sold  or  otherwise  disposed  of  l^ 
said  committee  for  the  purposes  aforesaid,  that 
a  Ust  <^  said  bonds  shall  be  made,  giving  the 
amount,  number  and  denomination  of  same, 
with  the  amount  of  coupons  attached  to  each,  at 
the  time  of  their  diqK)sal;  and  said  list  so  fur- 
nidied  sh^  be  enteied  upon  the  records  of  the 
County  Court  of  Daviess  by  the  deriL  of  same." 

Geoige  W.  Triplett,  the  presiding  judge,  and 
Thomas  C.  Jones,  the  clerk  of  the  county  court, 
claiming  to  act  under  the  authority  of  this 
order,  ngned  as  such  judge  and  deriL  bonds  of 
the  county,  and  under  tDB  seal  of  the  county 
court,  as  follows: 
Bonds  payable  in  five  yean,  to  the 

amount  of $61,860 

Bonds  payable  in  ten  yean,  to  the 

amount  of 66,900 

Bonds  payable  in  fifteen  yean,  to  the 

amount  of 76,600 

Bonds  payable  in  twenty  yean,  to  the 

amount  of 127,600 

$890,460 
The  bonds  of  each  dass  had  distinct  letten  [Ml] 
and  were  numbered  in  a  series;  and  each  bond, 
omittinff  the  letter  and  number,  the  sum  and  the 
time  or  payment,  and  the  coupons  anneied, 
was  as  fdlows: 

"  United  States  of  America, 
"  County  of  Daviess,  State  of  Eentud^: 
'*  On  account  of  stock  subscribed  In  the 
Owensboro  aod  Russellville  Railroad  Company 

Sean  after  date  the  County  of  Daviess 
tate  of  Kentucky  promise  to  pay  to 

bearer  the  sum  of dollars,  with  interest 

thereon  at  the  rate  of  6  per  cent  per  annum, 
payable  semi-annnally»  upoa  preseutatloD  of  the 
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proper  00190118  hereto  attached,  the  ^ncipal 
and  iniereBl  heing  payable  at  the  Deposit  Bank, 
O wensboro,  and  to  secure  the  payment  of  which 
the  proper^  and  credit  of  the  county  are 
pledged. 

In  testimony  whereof,  the  Judge  of  the 
County  Court  of  Daviess  County  has  hereunto 
set  his  huid  and  affixed  the  seal  of  the  said 
court,  and  caused  the  same  to  be  countersigned 
by  the  derk  of  the  said  court,  who  has  also 
signed  the  coupons  hereto  attached,  this  —  day 

of ,  18-. 

[Seal.]  George  W.  TripleU, 

'*  T.  C.  Jones,  Judge  of  County  Court" 

County  C^erk.** 

Each  bond  had  the  followine  certificate, 
plainly  printed  on  the  iMck  thereof:  "This  bond 
u  issuea  as  authorized  by  an  Act  of  the  Ken- 
tucky Legislature,  approved  February  27, 1867, 
entitled  '  An  Act  to  Charter  the  Owensboro  and 
RusseUville  Railroad  Company,'  and  by  an  or- 
dinance of  the  County  Court  of  Daviess  in  pur- 
suance thereof ;  "  and  signed  "  George  W.  Trip- 
lett.  Judge  of  the  County  Court  of  Daviess." 

All  the  bonds  so  issued  (except  bonds  to  the 
amount  of  $800,  payable  in  five  years,  and  of 
i200,  payable  in  ten  years,  which  were  sold  and 
delivered  to  individuals  by  Triplett,  Tyler  and 
Berry,  committee  as  aforesaid,  in  September, 
1879)  were  delivered  by  Triplett  to  the  raibxMul 
rAQ2T  company  in  various  amounts  on  different  days 
'  from  Junes,  1869,  to  March  22, 1870.  Thelast 
two  deliveries  were  as  follows:  on  February  17, 
1870,  were  delivered  bonds  payable  in  ten  years, 
to  the  amount  of  $12,600,  like  bonds  to  the 
amount  of  $68,700  havinsr  been  delivered  pre- 
viously; on  March  22,  1870,  were  delivered 
bonds  payable  in  twenty  years,  to  the  amount 
of  $92,600,  the  amount  of  uke  bonds  previously 
delivered  beinff  $86,000,  and  the  amount  of  all 
bonds  previously  deUveied  bein^  $227,960.  Of 
the  bonds  delivered  to  the  railroad  company 
before  February  17, 1870,  there  were  afterwards 
returned  by  the  company,  and  canceled  and 
destroyed  by  the  Ooun^,  bonds  payable  in  five 
years  to  the  amount  of  $100,  and  bonds  payable 
m  fifteen  years  to  the  amount  of  $8,000,  leaving 
the  excess  issued  $67,860. 

Among  the  records  of  the  county  court  was  a 
register,  open  to  public  inspection,  in  which 
were  registered  all  the  bonds  as  they  were 
delivered. 

The  coupons  on  all  the  bonds  were  paid  by 
the  County  up  to  and  induding  January  1, 
1877.  The  County  also  paid,  before  July  1, 
1877,  all  or  nearly  all  the  boncb  payable  in  five 
years,  as  well  as  five  bonds  of  $100  each  payable 
in  ten  years.  The  other  bonds  have  not  been 
paid. 

The  court,  against  the  defendant's  objection, 
admitted  testimony  of  the  plaintiff  that  at  va- 
rious dates  from  February  1, 1870,  to  July  9, 
1876,  he  purchased,  before  maturity  and  for 
value,  the  bonds  and  coupons  sued  on.  These 
consisted  mostly  of  bonds  payable  in  ten  years 
to  the  amount  of  $9,000,  being  some  of  those 
delivered  to  the  railroad  company  on  February 
17, 1870,  andtheunraUd  coupons  annexed;  and 
of  coupons  for  $1,880,  detached  from  some  of 
the  bonds  payable  in  twenty  years,  which  had 
been  delivered  to  the  railroad  company  on 
March  22, 1870.    Payment  of  the  bonds  and 
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coupons  held  by  the  plaintiff  wu  demanded  bj 
him  on  January  1,  1879,  and  refused  by  the 
County. 

Upon  a  bill  filed  May  12, 1876,  by  taxpayers 
of  the  County  against  the  county  court,  the 
railroad  company,  and  various  bondholders  bj 
name  (not  including  the  present  plaintiff),  the 
circuit  court  of  the  County,  on  January  24, 
1876,  adjudged  that  the  issue  of  bonds  beyond 
$260,000  was  unlawful  and  void,  and  that  tbe 
county  court  be  restrained  I7  injunction  from 
levying  any  tax  to  pay  the  excess  of  $67,860,  <^ 
interest  thereon;  ana  on  Much  80, 1878,  the 
decree  was  affirmed  _by  the  court  of  appeals. 
Damm  Co.  Court  v.  Eiward,  18  Bush,  101. 

The  defendant  moved  the  court  to  instmci 
the  jury  to  find  for  the  defendant  But  tbe 
court  overruled  the  motion;  and,  at  the  plaint- 
iff's request,  instructed  the  Jury  that  if  they 
belicrea  that  tbe  plaintiff  purchased  the  bonds 
and  coupons  sued  on,  before  their  maturity  and 
for  value,  and  without  notice  that  more  than 
^MK),000  of  bonds  had  been  issued  by  the  de- 
fendant, the  law  was  for  the  plaintiff;  and  that 
the  plaintiff,  before  purchasing  the  bonds,  was 
not  bound  to  examine  the  records  of  the  county 
court,  and  cannot  be  presumed  to  have  known 
what  tbe  records  contained  when  he  made  the 
purchase.  The  defendant  excepted  to  these 
rulings  and  instructions  and,  after  verdict  for 
the  plaiatiff,  sued  out  this  writ  of  error. 

Meavn,  J.  D.  Atehison  and  Om.  W.  Jotr 

Ip,  for  plaintiff  in  error: 

The  county  judee  was  not  authorized  by  the 
Act  to  determme  Sie  amount  of  stock,  or  sub- 
mit the  question  to  the  voters,  or  decide  whetb- 
er  the  vote  had  resulted  in  favor  of  a  sub- 
scription, or  to  determine  the  amount  of  bonds 
to  be  issued,  or  to  issue  the  bonds;  and  he  has 
no  general  authority  to  do  any  of  these  things. 

The  bonds,  on  the  face,  do  not  profess  to  bels- 
sued  under  any  Act  of  the  Legislature  or  other 
authority;  the  Act  is  not  referred  to  in  any  way. 

The  county  judge  has  no  power,  from  any 
source  whatever,  to  determine  whether  the  bonds 
were  issued  "as  authorized"  by  the  Act 

The  cerdficate  is  not  countersigned  by  tbe 
county  clerk,  nor  is  the  seal  of  the  ooanty  court 
attached  to  it;  and  of  course  it  is  not  the  cer- 
tificate of  the  committee. 

As  a  separate  and  independent  instrument  it 
is  entitled  to  no  consideration,  for  the  resson 
that  it  was  made  without  authori^ 

See  KenieoU  v.  Supenridon,  16  WalL  468  (83 
U.  8.  bk.  21,  L.  ed.  SmjKncx  Omnty  v.  Agrnn- 
voaU,  21  How.  629  (62  U.  8.  bk.  16,  L.  ed.  208). 

It  is  only  where  the  bonds  on  their  face  recite 
the  circumstances  which  bring  them  within  the 
power,  that  the  corporation  is  estopped  to  deny 
Uie  truth  of  the  recitaL 

CcufUy  of  Moultrie  ▼.  BoMnffiam  Samnge 
Bank,  Marcff  v.  (kwMO,  Tnon  of  Ooloma  v. 
Bawi  and  Humboldi  JbwnMp  v.  Loruy,  92  U. 
8.  686,  688,  484.  642  (Bk.  28,  L.  ed.  &i,  748^ 
679  and  762);  Orlearu  v.  Pratt,  99  U.S.  676  (Bk. 
26,  L.  ed.  404),  DisDon  Oo.  v.  FiM,  111  U.  8. 
94  (Bk.  28,  L.  ed.  860);  Buefuman  v.  LUd^ 
fldd,  102  U.  8.  292  (Bk.  26,  L.  ed.  188);  Ea^ 
V.  ffoUy  8pnng$,  ante,  81. 

To  the  extent  the  county  court  paid  out  of 
the  taxes,  any  interest  on,  or  principal  of,  the 
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orerifliQe,  it  wu  without  authority  and  in 
Tiohtion  of  the  law,  and  did  not  amount  to  a 
ratification. 

See  Mofnh  ▼.  FMm  Co.  10  Wall.  084  (Bk. 
19»  L.  ed.  1040):  H<n/e$  ▼.  EoUy  8pTing$,  tupra; 
McOraehm  ▼.  Ban  FrancUeo,  10  Gal.  024. 

JKmn.  J.  Hnblay  Aahton,  P.  ^.  Muir 
uA  Jamm  Speed,  for  defendant  in  error: 

The  bondf  In  question  are  all  payable  to 
bearer,  and  were  all  signed  by  the  county  judge 
nd  countersigned  by  the  clerk.  The  signa- 
tures  are  admitted  to  be  genuine;  and  the  bonds 
were  all  sold  for  value  Dy  the  county  ludge 
wiUiin  three  months  after  their  date.  Being  in 
possession  of  defendant  in  error,  the  presump- 
tion of  law  is  that  he  acquired  them  **b<ma 
fide,  for  full  value,  in  the  usual  course  of  busi- 
BBSS,  before  maturity,  and  without  notice  of 
any  drcnmstances  impeaching  their  validity, 
nd  that  he  is  the  owner  thereof." 

1  Dan.  Keg.  Inst,  g  812  and  cases  tlMr9 
dted. 

Such  instruments  are  commercial  paper,  '^d 
governed  by  the  rules  of  the  law  merchant  con- 
oeminff  such  paper;  and  as  respects  a  holder 
for  vahie,  before  due,  without  notice  of  facts 
constituting  a  defense  thereto,  the  only  defense 
wbch  is  available  is  that  there  was  no  power 
in  the  defendant  corporation  to  issue  the  Donds 
or  instruments  in  question. 

DiD.  Law  of  Mun.  Bonds,  g  7;  6t,  Jceeph'e 
ThwnsMp  V.  Bogere,  10  Wall  044  (»S  U.  8.  bk. 
21.  L.  ed.  828). 

Irregalarities  in  the  ezerdse  of  the  power,  as 
against  a  holder  for  value,  without  notice  of 
such  irregularities,  constitute  no  defense. 

Dill.  Law  of  Mun.  Bonds,  g  7:  Knox  Co.  v. 
Aapinwan,  21  How.  689  (02  U.  8.  bk.  10,  L. 
ed.  908);  Mareh  v.  FulUm  Co.  10  Wall.  070  (77 
U.  8.  bk.  19,  L.  ed.  1040),  and  many  later  cases 
in  this  court 

It  may  well  be  contended  that  the  eziness 
power  to  create  this  debt  carried  with  it  the 
implied  power  to  issue  bonds  to  an  amount  suf- 
ficient, at  their  market  value,  to  pay  the  debt. 
The  8upreme  Court  of  Ohio  so  held  in  the  case 
of  Bank  of  Chittieothe  v.  ChiUieothe,  7  Ohio.  pL 
9,81. 

The  doctrine  in  Iowa  and  Wisconsin  is  the 


BuU  V.  Coun^  ef  MarehaU,  12  Iowa,  142; 
JfOZi  V.  QUaeon,  11  Wis.  470;  8taU  v.  Modi- 
eon,  7  Wis.  088. 

Such  seems  to  have  been  the  rulingof  this 
court  in  Lw^de  v.  Winnebago  Co.  10  Wall  12 
(88  U.  8.  bk.  21,  L.  ed.  272). 

As  there  was  authority  for  the  issue  of  the 
subscription  bonds  whldi  is  indorsed  on  the 
bonds  by  reference  to  the  law  from  which  it  is 
derived,  the!  purchaser  before  maturity  was 
not  bound  to  look  further. 

County  of  MouUrie  v.  FairfiM,  100  U.  8. 874 
(Bk.  20,  L  ed.  946);  Knox  v.  AtpinwUl,  21 
How.  m  (02  U.  8.  bk.  10,  L.  ed.  208);  Town 
ef  CoUma  v.  Ea/eee,  Sumbcldt  Towiekip  v. 
Long  and  Marof  v.  TowruMp  of  Omeego,  w  XT. 
8.  484,  042,  C^  (Bk.  28,  L.  ^  679.  762  and 
7481 

There  was  no  want  of  power  to  isme  more 
bonds  of  any  class  than  tne  order  prescribed 
for  that  Glass;  and  at  most  the  issuing  of  such 
bonds  was  a  mare  irregularity  which  cannot 
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avail  the  Ck>untv  as  a  defense  to  the  bonds  in 
the  hands  of  a  bonafde  purchaser  for  value. 

The  irregularity,  n  it  was  one,  was  commit- 
ted by  the  agents  of  the  County:  and  the  Coun- 
ty is  precluded  from  taking  advantage  of  it, 
upon  the  plainest  principles  of  justice 

This  would  be  true  if  there  had  been  no  rep- 
resentation or  warranty  or  certificate,  on  the 
part  of  the  county  court,  upon  the  bonds,  that 
everything  necessary  by  law  had  been  done, 
and  every  fact  necessary  by  law  to  have  ex- 
isted did  exist,  to  make  the  bonds  lawful  and 
bindinff.  But  there  if  such  a  certificate  on  the 
back  of  each  bond,  which  declared  to  the  pur- 
chaser that  "This  bond  is  issued  as  autboiized 
by  an  Act  of  the  Kentucky  Legislature,  ap- 
proved February  27, 1807,  entitled,  'An  Act  to 
Charter  the  Owensboro  and  RussellviUe  Rail- 
road Company,'  and  by  an  ordinance  of  the 
County  Court  of  Daviess  in  pursuance  thereof." 

This  certificate  was  a  part  of  the  bond,  as 
prepared,  executed  and  issued  under  the  order 
of  tne  county  court,  by  authority  of  the  statute. 

8ee  IfarekaU  Co.  Supervieore  v.  Sehenek,  6 
Wall.  772  (72  U.  8.  bk.  18,  L.  ed.  660);  Fend^ 
leion  Co.  v.  Amy,  18  Wall.  297  (80  U.  8.  bk. 
20,  L.  ed.  697);  County  of  day  v.  Society  for 
Savinge,  104  U.  8.  691  (Bk.  20.  L.  ed.  85^; 
Andereon  Co.  Commieeionere  v.  Beal,  IIS  U.  8. 
240  (Bk.  28,  L.  ed.  900);  Moron  v.  MianU  Co. 
2Black,  722  (07  U.  8.  bk.  17,  L.  ed.  842);  2b* 
briskie  v.  Cleveland,  C.  dC.RRCo.  28  How. 
881  (04  U.  8.  bk.  10,  L.  ed.  488);  Orand  Chute 
V.  Winegar,  16  Wall.  865,  878  (82  U.  8.  bk.  21, 
L.  ed.  170, 174);  Knox  Co.  ▼.  AepinitaU,  21 
How.  689  (02  U.  8.  bk.  10,  L.  ed.  208);  Mercer 
Co.  V.  Eackett  and  Myery.  City  of  MuecaUne,  1 
Wall  88,  884  r08  U.  8.  bk.  17,  L.  ed.  648,  604). 

Mr.  JutHoe  GrmiWt  after  stating  the  case  as 
above  reported,  delivered  the  opmion  of  the 
com^: 

The  county  court  had  no  power  to  subscribe 
for  stock  in  the  railroad  corporation,  or  to  is- 
sue bonds  therefor,  except  as  authorised  by 
statute.  The  statute  authorized  the  county 
court  to  subscribe  for  such  an  amount  of  stock 
only,  as  should  be  fixed  and  proposed  by  the 
commissioners  named  in  the  statute,  and  be 
approved  by  the  vote  of  a  majoritv  of  the 
voters  of  the  County;  and  the  authonty  of  the 
county  court,  either  to  levy  taxes,  or  to  issue 
bonds,  was  limited  to  the  amount  so  proposed 
and  voted.  That  amount  was  $250,000.  The 
county  court  therefore  had  no  authority  to  is- 
sue bonds  for  a  greater  amount,  and  any  bonds 
issued  in  excess  of  that  amount  were  imlawf  ul 
and  void. 

By  the  statute  the  bonds  were  to  be  in  such 
sums  and  payable  at  such  times  as  the  county 
court  should  determine.  The  county  court  or- 
dered that  the  bonds  should  be  executed  and 
made  payable,  $50,000  in  five  years;  $50,000  in 
ten  years;  $75,000  in  fifteen  years;  and  $76,000 
in  twenty  years;  and  that  the  bonds  should  be 
signed  by  tne  Judge  and  the  clerk  of  the  coun- 
ty court,  and  have  the  seal  of  the  0>untv  im- 
pressed on  each.  Notwithstanding  this,  oonds 
so  signed  and  sealed  were  issued  of  each  dass  to 
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tent  of  this  excess,  the  bonds  were  Invalid,  and 
the  county  la  liable  upon  bonds  to  the  amount 
of  $250,000  only.  It  dQC4  not  deny  its  liability 
io  that  amount 

Then  comes  the  question.  Which  of  the  bonds 
are  valid  and  which  invalid?  We  can  have  no 
doubt  that  the  test  is:  Which  were  first  deliv- 
ered—if that  can  be  ascertained,  and  without  re- 
gard to  the  classification  of  bonds  according  to 
times  of  payment  in  the  order  of  the  county 
court;  for,  as  the  oountv  court  was  authorized 
to  determine  at  what  ome  the  bonds  should 
be  payable,  anyone,  taking  a  bond  signed  by 
the  presiding  Judge  and  the  clerk  and  beu'ingthe 
seal  of  the  Coun^,  had  the  right  to  presume 
that  it  was  valid,  provided  the  county  court  had 
not  already  issued  bonds  to  the  amount  limited 
by  the  statute  and  by  the  vote. 

The  certificate  [of  the  Judge  of  the  county 
court  upon  the  back  of  each  bond,  that  it  was 
lasued  as  authorized  by  the  statute  and  by  an 
order  of  the  county  court  in  pursuance  thereof, 
cannot  estop  the  (jounty  to  aeny  that  the  par- 
ticular bond  la  void  because  the  county  court, 
at  the  time  of  issuing  it,had  exhausted  the  pow- 
er conferred  by  the  Act  of  the  L^islature  and 
the  vote  of  the  people.  The  certificate  is  not  a 
recital  in  the  bond.  It  is  not  the  act  of  the 
county  court,  is  not  under  its  seal,  nor  signed 
by  its  clerk;  but  is  simply  the  certificate  of  the 
person  holding  the  ofllce  of  Judge  of  that  court. 
Neither  the  statute,  nor  the  vote  of  the  people, 
nor  the  order  of  the  county  court,  empowered 
him  to  make  such  a  certiflcate,  or  to  determine 
thequestion  whether  the  coun^  court  had  esr 
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ceeded  the  power  conferred  upon  it.  An  of- 
ficer's certificate  of  a  fact  which  he  has  no  au- 
thority to  determine  is  of  no  legal  effect  Dixon 
Cb.  V.  Field,  111  U.  S.  88  FBk.  28,  L.  ed.  860]. 

Nor  can  the  pavment  of  interest  on  all  this 
bonds  have  the  effect  of  ratifying  bonds  issued 
beyond  the  lawful  Umit;  for  a  ratification  can 
have  no  greater  force  tlum  a  previous  aui^rity, 
and  the  county  cannot  ratify  what  it  rould  not 
have  authorized.  Marsh  v.  FuUon  Ok  10  WalL 
676  [77  U.  8.  bk.  19,  L.  ed.  1040]. 

The  necessary  consequence  is  Uu^  the  court 
below  erred  in  instructing  the  Jury  that  Uio 
plaintiff  was  entitled  to  recover  on  ull  the  bonds 
and  coupons  sued  on,  if  he  purdiased  them  be- 
fore their  maturity  and  for  value,  and  without 
notice  that  more  than  $250,000  of  bonds  had 
been  issued  by  the  defendant  MerehanU  Bank 
V.  Bergen  Co.  110  U.  S.  884  [Bk.  29,  L.  ed.  4901. 

The  Judgment  must  therefore  be  reversed, 
and  the  case  remanded,  with  directionB  to  a^ 
aside  the  verdict  and  oider  a  new  trial  What 
part  of  his  bonds  and  coupons  the  plaintiff  niay 
enforce  against  the  Ck>unty  may  depend  upon 
further  evidence  of  the  exact  dates  of  the  de- 
livery and  the  purchase  of  the  several  bcmda. 
that  may  be  Introduced  upon  another  trial  ox 
this  case,  or  perhaps  in  some  other  suit  to  whidi 
all  the  bondholders  may  be  made  parties,  and 
therefore  no  opinion  is  expressed  luton  that 
question. 

Judgment  rewrmA. 
Ttueoopy.   Test: 

James  H.  MoSeoney,  Oteck,  8a#i.  Oomt,  TT.fL 
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U7  n.  S.  1-34.  29  L.  791,  BXPRBSS  0A8BS. 

Bailroads  are  not  lesrally  bound  to  carry  all  ezpmt  oompaslet  aa 
such,  p.  26w 

Cited  in  e2  Am.  St  Rep.  619,  nate. 

* 

Bailroadfly  in  absence  of  law  or  usage,  need  not  carry  expresi 
carrier  In  order  to  do  express  business,  p.  28. 

Apptored  in  Chicago,  etc.  By.  ▼.  Pullman  Car  Co.,  189  U.  8.  81^ 
85  L.  101,  11  S.  Ct  491,  upholding  contract  for  furnishing  of  sleep- 
ing-cars;  Pacific  Bxp.  Co.  ▼.  Seibert,  44  Fed.  818,  upholding  State 
tax  receipts  of  express  company;  Chicago,  etc,  Ry.  ▼.  Osborne,  52 
Fed.  915,  10  U.  8.  App.  430,  holding  joint  tariff  rates,  the  standard 
for  determining  whether  act  forbidding  greater  compensation  for  a 
aborter  haul  was  violated;  Ilwaco,  etc.,  Nav.  Co.  ▼.  Oregon,  etc. 
By.,  57  Fed.  676,  15  U.  8.  App.  178,  holding  company  not  required 
to  permit  boats  of  a  competitor  to  land;  Union  Pac  Ry.  ▼.  United 
States,  59  Fed.  827,  19  U.  8.  App.  681,  holding  railroad  could  con- 
tract wtth  telegraph  company  for  joint  maintenance  of  a  Une  of 
poles;  Oregon,  etc.,  Ry.  ▼.  Northern  Pac  R.  Co.,  61  Fed.  100,  15  U. 
8.  A|ip.  479,  provision  of  interstate  commerce  law  for  protection  of 
traiBc  cannot  l>e  invoked  by  carrier  against  connecting  carrier;  St. 
Lo«ia  Drayage  Co.  ▼.  Louisylile,  etc.,  R.  R.,  65  Fed.  41,  upholding 
contract  of  connecting  carriers  for  exdusiYe  priTilegea;  Yofght  ▼. 
Baltimore,  etc.,  Ry.,  79  Fed.  564,  holding  void,  contract  exempting 
railioad  tor  injury  to  express  messenger;  Pfister  ▼.  Central  Pac.  R. 
B.,  70  Oal.  182,  69  Am.  Rep.  414,  11  Pac  692,  holding  raUroad  not 
bound  to  carry  gold  of  county  treasurer  as  luggage;  LouisvlUe,  etc. 
By.  r.  Keefer,  146  Ind.  26,  35,  58  Am.  St  Rep.  851.  357,  44  N.  B. 
798,  800,  38  Ia  R.  A.  94.  96,  and  Pittsburgh,  etc,  Ry.  ▼.  Mahoney, 
148  Ind.  200,  62  Am.  St  Rep.  507,  46  N.  B.  918,  40  L.  R.  A.  103, 
holding  that  common  carriers  may  contract  as  private  carriers; 
Bates  V.  Old  Colony  R.  R..  147  Mass.  266,  17  N.  B.  636,  holding  ex- 
press mosBcngor  could  not  recover  for  injuries;  Wiggins  Ferry  Co. 
T.  Chicago,  etc.,  Ry.,  128  Mo.  246,  27  S.  W.  671,  any  contimct  which 
prevents  a  railroad  from  performing  its  duties  to  the  public  is  in- 
Talid;  Stat*  ▼.  Sioux  City,  etc,  R.  Co ,  46  Neb.  700,  66  N.  W.  771,  81 
L.  R.  A.  64,  holding  invalid,  statute  regulating  freight  rates;  At- 
laatle  Bxp.  Co.  y.  Wilmington,  etc,  R.  R.,  Ul  N.  a  4>77»  479,  481, 

e.  S.  Notes  117  L'.  8.  29  L.  ed.  1030—04  p. 


U7  U.  B.  I'M  Notes  on  V.  S.  Reportt.  T8 

82  Am.  St  Rep.  810.  811,  813,  16  a  B.  8^,  396,  18  L.  R.  A.  897,  888. 
and  XL,  holding  railroad  is  not  compelled  to  fnmlsh  fadlltieB  to  aa 
express  company;  Post  ▼.  Southern  Rj.»  108  Tenn.  202,  62  S.  W.  806^ 
h<Hding  that  Initial  carrier  cannot  be  compelled  to  make  a  thn>ngk 
shipment  to  a  point  beyond  Its  line.  See  11  Aul  St.  Rep.  668,  81 
Am.  St  Rep.  861,  and  62  Am.  St  Rep.  518,  514,  516,  616,  notes. 

Distinguished  In  Central  Tmst  Oo.  v.  Wabash,  etc.,  Ky.,  29  Fed. 
567,  560,  enforcing  contracts  betwe^i  railroads  as  to  nse  of  right 
of  way;  United  States  ▼.  Delaware,  etc.,  Ry.,  40  Fe^.  104,  Stato 
▼.  Delaware,  etc..  Telephone  Oo.,  47  Fed.  639,  640,  and  D^aware, 
etc..  Telephone  Oo.  ▼.  Delaware,  50  Fed.  680,  3  U.  S.  App.  80,  holding 
telephone  comxmny  bound  to  furnish  equal  facilities  tx>  all;  United 
States  T.  Addyston,  etc..  Steel  Oo.,  85  Fed.  287,  54  U.  8.  App.  765, 
holding  contracts  restraining  soliciting  of  orders  are  in  restraint 
of  trade;  Oovington,  ete^  Bridge  Oo.  t.  South,  etc^  Ry.,  98  Ky.  141« 
19  S.  W.  404,  16  L.  R.  A.  829,  holding  bridge  company  eould  not 
remove  rails  for  street  cars. 

Ck>Qrt8  cannot  make  arrangement  for  business  int«x*our8e^  Ib  ab> 
fle&ce  of  usage,  contract  or  law,  p.  29. 

Reaffirmed  in  Paxton,  etc.,  Irr.  Oo.  ▼•  Farmers,  etc^  Irr.  Oo.,  4i 
Neb.  901,  50  Am.  St  Rep.  596,  64  N.  W.  848,  29  L.  R.  A.  868,  Stada 
r.  Sioux  Oity,  etc.,  R.  Oo.,  46  Neb.  699,  703,  65  N.  W.  771,  772,  81  L. 
R.  A.  54,  55,  Delaware,  etc.,  R.  R.  ▼.  Oentral  Stock,  etc.,  Oo.,  48  N. 
J.  Bq.  81,  10  AtL  605,  and  Delaware,  etc,  R.  R.  ▼.  Oentral  Stock, 
etc,  Oo.,  45  N.  J.  Bq.  55,  17  Atl.  148,  6  L.  R.  A.  858,  and  n.  Ap- 
proved in  Joy  ▼.  St  Louis,  188  U.  S.  50,  84  L.  869,  11  S.  Ct  258,  ^- 
joining  railroad  from  refusing  to  permit  other  company  to  oae  tis 
way;  Union  Pae.  Ry.  ▼.  .Ohicago,  etc.,  Ry.,  163  U.  S.  602,  41  L.  Xf% 
16  S.  Ot  188,  specifically  enforcing  contracts  between  railroads  as 
to  running  arrangements;  Interstate  Oommerce  Oomndsslon  t.  01b- 
cinnaU,  etc.,  Ry.,  167  U.  S.  500,  42  L.  258.  17  S.  Ot  900,  holding  in- 
terstate commerce  commission  could  not  determine  future  rates; 
Little  Rock,  etc,  R.  Oo.  ▼.  St  Louis,  etc,  Ry.,  41  Fed.  668,  holding 
equity  could  not  compel  railroad  to  enter  into  contract  for  joist 
through  rate;  Little  Rock,  etc,  R.  Oo.  r.  Bast  Tennessee,  etc.,  R»  Oo., 
47  Fed.  779,  holding  there  was  no  unlawful  discrimination;  Little 
Rock,  etc.,  R.  Oo.  ▼.  St  Louis,  etc,  Ry.,  59  Fed.  409,  holding  railroad 
not  required  to  furnish  equal  fadlltieB  to  connecting  lines;  Schmidt 
▼.  LouisTiUe,  etc,  R.  R.,  101  Ky.  488,  41  S.  W.  1027,  38  L.  R.  A.  822, 
holding  that  equity  should  enforce  contract  specifically:  Atlantic 
Bxp.  Oo.  ▼.  Wilmington,  etc.,  R.  R.,  Ill  N.  O.  482,  82  Am.  St  Rep. 
814,  16  8.  B.  897,  18  L.  R.  A.  898,  and  n^  holding  nttroad  la  not 
aomp^led  to  furnish  facilities  to  an  express  company. 

Idisc^laneous.—  Oited  generally  In  Fargo,  etc,  Bxp.  Oow  t.  8Mt^ 
Bj.  Co^  28  Fed.  906.      ... 


n  Holes  on  U.  &  Eaperti.  U7U.a>«-6i 

UT  0.  8.  84-51,  2t  li.  78B,  PIOKABD  ▼•  PULLIiAM,  KO,  OAB 

OomsMroo. —  Tennetsee  act,  1877,  tazlnc  toued  iloeptnc  rw/n,  to 
Totd  as  to  Interstate  transportatloii,  p^  61. 

Beafflrmed  in  Tenneeaee  ▼.  Pullman,  ole^  Oar  Oo^  117  U.  8.  ttl» 
29  L.  791,  6  &  Ot  643.  Approved  in  Wabaab,  etc.  Bj.  ▼.  minoto, 
118  U.  &  564,  676,  80  L.  246,  2Q0,  7  &  Ot  6^  12,  holding  invalid.  State 
statute  regulating  freight  rates;  Targo  t.  Michigan,  121  U.  &  246, 
80  U  894,  7  &  Ot  868,  holding  Toid,  State  tax  upon  gross  receipts 
of  railroads;  Philadelphia  S.  S.  Oo.  ▼.  PennsylTsnla,  122  U.  8.  346, 
80  L.  1206,  7  8.  Ot  1126,  holding  iuTalid,  State  tax  upon  gross  re- 
ceipts of  steamship  company  from  transportation  between  different 
States;  Bowman  ▼.  Ohicago,  etc^  Bj.,  126  U.  &  608,  81  L.  716,  8  8. 
Ot  1066,  holding  inyalid,  Iowa  statute  forbidding  common  carriers 
to  bring  intoxicating  liquors  into  the  State;  Lieloup  t.  Port  of  Mo- 
bUe,  127  U.  8.  648,  32  L.  814,  8  8.  Ot.  1384,  holding  inralid,  general 
license  tax  on  telegraph  company;  McCali  v.  California,  136  U.  8. 
110,  34  U  393,  10  8.  Ot  883,  holding  inyalid,  license  tax  upon  agency 
of  foreign  railroad;  Allen  ▼.  Pullman,  etc..  Car  Oo.,  139  U.  S.  662, 
86  L.  306,  11  8.  Ot  683,  purely  injunction  bills  cannot  be  sustained 
to  restrain  tlie  collection  of  unconstitutional  taxes;  Crutcher  t.  Ken- 
tucky, 141  n.  8.  68.  35  L.  662,  11  8.  Ot  854,  holding  invalid,  act  r«- 
quiring  agent  of  foreign  express  company  to  procure  a  license,  etc.; 
Hooper  v.  California,  166  U.  S.  653,  89  L.  300,  16  8.  Ot  209,  uphold- 
ing provlsiiHi  ot  California  code,  forbidding  anyone  to  procure  in- 
surance tor  a  resident  from  foreign  company  not  having  filed  bond; 
Mobile,  etc.,  B.  Oo.  t.  Sessions,  28  Fed.  694,  holding  State  cannot 
regulate  interstate  commerce;  Pullman's,  etc..  Car  Co.  ▼.  Twombly, 
29  Fed.  668,  holding  pn^>erty  used  for  interstate  commerce  is  not  ex- 
empt from  equal  taxation;  United  States  v.  Hopkins,  82  Fed.  688^ 
stock  shipped  to  a  point  there  to  be  sold  or  reshipped,  does  not 
cease  to  be  a  subject  of  interstate  commerce,  by  being  unloaded; 
Colt  Oo.  T.  Sutton,  102  Mich.  327,  60  N.  W.  691,  25  L.  B.  A.  820, 
holding  franchise  fee  did  not  apply  to  foreign  corporations  selling 
through  Itinerant  agents;  Postal,  etc.,  Cable  Oo.  ▼.  Adams,  71  Miss. 
660,  662,  42  Am.  8t  Bep.  477,  479,  14  So.  37,  38,  upholding  prirUege 
tax  of  |1  per  mile,  on  telegraph  company;  State  v.  Stephens,  146 
Mo.  682,  69  Am.  St  Bep.  687,  48  8.  W.  934,  holding  cars  in  transitm 
not  taxable;  Lambenrille  Bridge  Oo.  r.  Assessors,  56  N.  J.  L.  685,  26 
AtL  713,  25  L.  B.  A.  137,  upholding  yearly  license  fee  upon  corpora- 
tions; People  v.  Pennsylvania  B.  B,  188  N.  Y.  6,  88  N.  B.  721,  19  L. 
R.  A.  696,  holding  corporation  engaged  in  interstate  commecve  was 
not  taxable;  Bain  ▼.  Blchmood,  etc,  B.  B.,  106  N.  O.  367,  18  Am 
St  Bep.  916,  11  8.  B.  812,  8  L.  B.  A.  301,  and  n.,  holding  State  could 
not  tax  rolling-stock  of  non-resident  railroad;  Stats  ▼.  Jt^^kin,  11 
&  Dak.  149.  76  N.  W.  801,  invalidating  license  fee  on  solicitors  for 
itiU  orders;  Oulf,  ete^  By.  v.  Dwyer,  76  Tex.  579,  16  Am.  St 
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Rq^  928,  12  &  W.  1002,  7  L.  R.  A.  479,  holding  SUte  euuMt  Nfii- 
late  rate  of  freight  for  goods  shipped  between  States;  WoessBsr  t. 
Oottam  Go.,  19  Tex.  OIy.  App.  615,  47  S.  W.  680,  holding  Inralld* 
law  denying  right  to  sue  to  foreign  corporation  not  paying  fran* 
chise  tax;  dissenting  opinions  in  Maine  v.  Grand  Trunk  Ry..  142 
U.  S.  2S4,  35  Lr.  907,  12  a  Ct  163,  majority  apb(^ding  State  tnx  om 
franchises  according  to  gross  receipts;  O'Neill  ▼.  Vermont,  144  U. 
&  346,  36  L.  461,  12  8.  Gt  702,  majority  holding  that  do  Pedefsl 
question  was  iuYolyed;  Pollock  ▼.  Farmers,  etc.  Trust  Go.*  XB6  U. 
&  691,  89  L.  1144,  15  S.  Gt  941,  majority  holding  income  tax  tmr 
▼alld;  Adams  E19.  Go.  v.  Ohk>,  165  U.  &  234,  41  L.  700,  17  &  Ot 
314,  majority  holding  inyalid,  statute  of  Ohio  for  tSTHtlon  of  ex- 
press companies;  Oentral  Trust  Go.  v.  Pullman  Gar  Go.,  189  U.  8. 
51,  35  L.  65,  U  8.  Gt  485,  arguendo.  See  27  Am.  St  Bep.  608,  note. 
Distinguished  in  Pullman's  Oar  Go.  ▼.  Pennsylyania,  HI  U.  8.  25» 
35  U  617,  11  S.  Gt.  879,  upholding  State  statute  imposing  tax  on 
capital  stock  of  railroads  in  proportion  to  miles  of  road  in  Stats; 
Hall  V.  Refrigerator,  etc..  Go.,  24  Golo.  299,  65  Am.  St  Rep.  226, 
51  Pac  424,  upholding  State  tax  on  refrigerator-cars;  Osborne  ▼• 
State,  33  Fla.  178,  186,  191,  39  Am.  St  Rep.  109,  114,  118,  14  So.  583, 
595,  597,  25  L.  R.  A.  126,  128,  130,  upholding  license  tax  on  express 
companies;  Transit  Go.  v.  Lynch,  18  Utah,  390,  55  Pac.  642,  where 
tax  was  according  to  value  of  cars. 

Commeroe  power  of  Oongress,  interstate,  is  excluslYe,  p.  49. 

ApproYed  In  Robbins  t.  Shelby  Taxing  Dist.,  120  U.  8.  498,  80  L. 
696,  7  8.  Ct  594,  holding  State  cannot  tax  Interstate  commerce; 
Rhea  y.  Newport,  etc.,  R.  Go^  50  Fed.  22,  upholding  erection  of 
bridge  by  State  across  naylgable  river.  See  59  Am.  Rep.  260,  and 
27  Am.  St  Rep.  550,  notes. 

117  U.  &  51-^2,  29  L.  791,  TBNNESSBB  T.  PULLMAN,  BfTO,  OAB 
GO. 

Commerce. —  Tennessee  privilege  sleeping-car  tax  of  1881,  Is  void 
as  to  interstate  transportation,  p.  52. 

Glted  in  27  Am.  St  Rep.  563,  note. 

117  U.  8.  52-71,  29  L.  805,  HAGOOD  v.  SOUTHHRN. 

Taxation. —  Holder  of  State  serip  receivable  for  taxes  may  net 
sue  thereon  until  tendered  for  taxes  and  refused,  p.  64. 

Approved  in  President  etc.  v.  Sanger,  62  Fed.  182,  enjoining  State 
treasurer  from  threatened  diversion  of  Income  under  unconsttto- 
tlonal  statute. 

States. —  Where  rdlef  is  actually  sought  against  State,  though 
QominaHy  Its  officer,  suit  is  not  maintainable,  p.  67. 

Reaffirmed  in  In  re  Ayers,  123  U.  S.  400,  491,  502,  31  L.  224,  225, 
228,  8  S.  Gt  175,  181,  Ferguson  v.  Ross,  38  Fed.  163,  3  L.  R.  A.  324» 


1»  Notes  on  T7.  a  Reporti.  UTU.&S^Tl 

and  n«,  and  Milla  Pub.  Oo.  v.  Larrabee,  78  Iowa,  100,  42  N.  W.  OM. 
ApproYed  In  Ohrlatiaai  t.  Atlantic,  ete^  B.  B.,  138  U.  S.  248,  88  U 
503,  10  &  Ot  263,  dismlBslng  suit,  since  State  was  an  IndlBpenaal^e 
party;  Hans  t.  Louisiana,  184  U.  &  10,  88  L.  84S,  10  8.  Ct  005,  1k>M- 
Ing  State  cannot  be  sued  without  its  consent;  North  Carolina  t. 
Temple,  184  U.  S.  80.  88  L.  852,  10  &  Ct  511,  and  New  York  Guar- 
anty Oo.  r.  Steele,  184  U.  S.  232,  88  L.  892,  10  8.  Ct  512,  holdinff 
suit  to  compel  auditor  to  raise  a  tax  was  against  State;  Pennoyor 
r.  McGonnaughy,  140  U.  &  10,  35  L.  865,  11  8.  Ot  701,  revlewinf 
cases;  Reagan  t.  Farmers,  etc..  Trust  Oo.,  154  U.  8.  389,  38  L.  1020, 
14  S.  Ot  1051«  upholding  suit  against  railroad  commissioners;  Bel- 
knap r.  Scbttd,  161  U.  8.  18,  40  L.  602,  16  8.  Ot  446,  dismissing  in- 
junction against  officers  aC  United  States;  Tlndal  ▼.  Wesley,  167  U. 
8.  220,  42  L.  142,  17  S.  Ot  776^  holding  suit  against  secretary  of 
State,  in  possession  in  his  official  capacity,  was  really  against  the 
State;  McOonnaughy  t.  Pennoyer,  14  Sawy.  688^  48  Fed.  109,  en- 
joining sale  by  commissioners;  Chicago,  etc^  Ry.  ▼.  Dey,  86  Fed. 
870,  1  L.  R.  A.  747,  and  n.,  restradning  railroad  commlssk>ners  fran 
putting  in  force  a  schedule  of  rates;  Mills  t.  Greene,  67  Fed.  824, 
enjoining  superrisor  of  registration;  Western  Union  Tel.  Oo.  t. 
H^enderson,  68  Fed.  597,  restraining  auditor  from  certifying  ^alua- 
tions  of  property  for  taxation  under  statute  claimed  to  be  uncon- 
stitutional; Green  ▼.  3illls,  69  Fed.  863,  25  U.  &  App.  388.  80  L.  B. 
A.  97,  holding  supeirisor  of  registration  could  not  be  enjoined  on 
ground  that  laws  were  unconstitutional;  Smith  t.  Rackllffe,  87  Fed. 
966,  59  U.  S.  App.  ^0,  holding  action  against  treasurer  to  recoTer 
taxes  was  against  State;  Wesley  ▼.  Bells,  00  Fed.  156,  162,  holding 
that  scrip  constituted  bills  of  credit,  and  was  Told;  In  re  Oomin- 
gore,  96  Fed.  562.  holding  State  has  no  authority  to  permit  collector 
of  internal  revenue  to  certify  copies  of  reports  on  file  in  his  office; 
EUckman  t.  Missouri,  etc,  Ry.,  151  Mo.  656,  52  8.  W.  854,  holding  ae- 
tion  by  railroad  ctMnmissloners  was  really  by  the  State:  Lowry  t. 
Thompson,  25  8.  C.  420,  1  S.  B.  144  (see  dissenting  opinion  in  25 
a  0.  431,  432,  1  S.  B.  152,  158),  holding  case  was  really  against 
State;  Water-Power  Co.  ▼.  Electric  Co.,  48  &  0.  167,  168,  20  8.  B. 

1007,  dismissing  equitable  issue  of  injunction,  it  being  against  the 
State;  Miller  ▼.  State  Board  of  Agriculture,  46  W.  Va.  194,  8S  &  & 

1008,  denying  mandamus,  to  compel  officer  to  execute  contract  of 
SUte;  dissenting  opinion  in  Butler  v.  Bllerbe,  44  8.  O.  261,  22  8.  B. 
429,  majority  holding  to  restrain  payment  of  warranb^  not  a  suit 
against  State. 

Distinguished  in  McOonnaughy  ▼.  Pennoyer,  14  Sawy.  697,  43 
Fed.  340,  holding  that  suit  was  not  against  the  State;  Ralhroad 
Oommrs.  r.  Pensacola,  etc,  R.  R.,  24  Fla.  461,  462,  468,  12  Am.  8t 
Rep.  228,224,225,  580kl81,182,2L.R.A.606,507,  holding  blD 
filed  against  railroad  oommlsakmera  was  not  aa  action  against  State. 


Utr.V^TS^^ltt  IMnnXLS. 


tt4it«ft.— UsttikctUm  Is  Ustwmm  waOm  M  «■»»»  mtWa  poUtlcal 
«Mt«iit1y>tt««  and  to  protect  in  i  iiir  TQ^kti.  p.  % 

A4^1^r6T<4  I&  reimcQrer  x.  'lirt4>M&nuipt7>  HO  U.  S.  16,  17,  S5  L. 

%*T,  II  «,  <X  704,  Tpviewiir  *■"»  'TaataWB  t.  Weldi.  42  Fed.  562, 

««kl  U.  CteBdlw  Bottll^  ^>.  X   IPtiMrih.  H  Fed.  568,  botli  restraix^ 

11^  <H>a«t9'  ASlwr«^    rn«    iw^tiaiic  proceedings  for  oontempt; 

<^y<Ud<!^t>  «4i:l.  <  T^fr    ""/^VQK  «  S^Bg^,  62  Fed.  182,  enjoining 

;Sn*l9  pwumii.  n««  ^-<«  7«-i«^  S^rersion  of  income  under  an  nn- 

«4t»ttn»tV«a:  ^«ii«*'^«««    xctosxicm  Crnkm  TeL  Oo.  t.  Henderson,  63 

FmI  9Ki  w^-'«aa^  ^-'    V  ^f^crain  auditor  from  certifying  Talua- 

tMi»  1^  **«-•  *  -^    tftft^i^  ^cftCKte  claimed  to  be  unconstitutional; 

^U^it^M'   ;.^    ^Vto^    «k.    .    <iv)^  82  f>ed.  710,  enjoining  State  officer 

f^,^   4«-«^-  >^c«.<^  iR.*ti  Lowry  v.  lliompeon,  25  &  C.  422,  1  a 

K  Mt  >«ai^*^   ^A  ^A*  .i^iaBy  against  Statei 


.;^    ^    .  «!.  WRIGHT  t.  KENTUCKY,  ETC.,  RT. 

■«*^^«».«9B  contract  of  Kentucky  and  Great 
^  ^^    -^j--  -^^  ukd  held  to  create  no  lien,  p.  93. 

^ii^  -^_   ^.«««Mn«ctioa  contract,  made  with  knowledge  of  Teador'f 
.>>^     .  ^.M4.  3a  Hen  superior  thereto,  p.  94. 


cannot  so  place  tbemselyes  that  personal  ocm- 
^^  ^. .  A   ^KCy^wrate  interests,  p.  94. 

^..H  <.^  *A  Thomas  v.  Peoria,  etc..  By.,  86  Fed.  816,  holding 
^^^  V  vi*£%  ti»  mortgagor  by  car  company  dominated  by  same  per- 
«^^  -^i-rp  b*  made  the  basis  of  an  accoonting;  Central  Trust  Oo. 
.^  s«M4!i^  ^  Fed.  767,  16  U.  S.  App.  115,  holding  cbntract  made  by 
^  «<^vo^  stockholder  for  his  own  benefit  cannot  be  Questioned  by 
,^^  ;,)i#»t>ns  not  injured  thereby. 

igijmy*  mortgage  covos  only  mortgagor's  inteiest,  and  bond- 
acquire  no  rights  superior  to  prior  yendcH^s  lien,  p.  94. 


;U  in  ^  96-122,  29  L.  811,  LBATHBB  MANUFACTURERS'  BANK 
V,  MORGAN. 

SnaJk  and  Its  depositor  sustain  rdatfon  of  debtor  and  creditor, 
^  106. 
Bsafflrmed  in  McKeen  t.  Boatmen's  Bank,  74  Mo.  Api».  28S. 

Bank  depositor  must  examine  his  book  promptly  and  report 
errors,  or  will  be  estopped  thereby,  p.  106. 

Reaffirmed  in  First  Nat  Bank  t.  Allen,  100  Ala.  482,  46  Am.  St 
Bep.  83,  14  So.  336,  27  L.  R.  A.  480,  and  n.,  and  Weinstein  v.  Na- 
tional Bank,  69  Tex.  48,  5  Am.  St.  Rep.  27,  6  S.  W.  174.  Approved 
la  Porter  t.  Price,  80  Fed.  667,  49  U.  S.  App.  800,  acquiescence  in 
account  rendered  concludes  party;  Charlotte,  etc.  Fertilizer  Co.  t. 
Hartog,  86  Fed.  155,  42  U.  S.  App.  716^  holding  silence  did  not  estop 
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party  from  sbowlng  frand,  etc,  to  acconnt;  Tnmbnll  r,  ^ome  i*1i« 
Ins.  Co.,  88  Md  824,  34  Atl.  877,  holding  fallnre  of  agent  sC  issBrfrt 
to  disclose  that  gasolene  was  used  on  the  premises,  avoided  poliey; 
CHadsUme  Bank  t.  Keating,  94  Mich.  431,  53  N.  W.  1111  (set  dis- 
senting opinion  Id  94  Mich.  484,  435,  53  N.  W.  1112),  holding  beak 
conld  recoTBT  against  the  partnership;  McKeen  ▼.  Boatmen's  Bank, 
74  Ma  App.  289,  290,  291,  holding  that  banlc-book  is  an  acconat 
stated;  Shipman  t.  Bank  of  New  York,  126  N.  Y.  828,  880,  22  Am. 
St  Bep.  828,  829,  27  N.  B.  873,  874,  12  L.  R.  A.  796,  797,  and  n.,  hold- 
ing that  depositor  is  not  irresumed  to  know  signature  of  payee; 
United  Security,  etc.,  Co.  t.  Bank,  185  Pa.  St  601,  40  Atl.  99,  hold- 
ing depositor  is  not  required  to  examine  indorsem^its  of  paid 
checks;  Nati<mal  Bank  t.  National  Bank,  92  Tex.  439,  440,  49  S.  W. 
868,  869,  mere  silence,  in  absence  of  proof  that  bank  was  preju- 
diced, win  not  estop  depositor. 

Estoppel  does  not  necessarily  imply  intent  to  mislead;  negligence 
is  sufficient,  p.  10& 

Approved  in  Bdison,  etc^  Light  Oo.  t.  Buckeye  Blectric  Co.,  09 
Fed.  700,  holding  party  estopped  by  acts  done  under  a  mistaken  Idea 
of  the  law;  DaTls,  etc,  Mfg.  Oo.  t.  Dix,  64  Fed.  410,  holding  parties 
comkl  not  set  op  an  unauthorised  alteration. 

Bank  officer  orerlooking  forgery,  for  want  of  proper  care,  de- 
I>o8itor  can  recorer,  though  not  examining  returned  checks,  p.  112. 

Reaffirmed  In  Janin  v.  London,  etc..  Bank,  92  Gal.  23,  27  Am.  St 
B^.  84,  27  Pac  1100,  14  L.  R.  A.  322,  and  Brixen  t.  National  Bank, 
5  Utah,  612,  18  Pac  45.  Approved  in  First  Nat  Bank  t.  South 
Nat  Bank,  56  Fed.  971,  16  U.  &  App.  1,  charging  bank  with  Dotioe 
of  letters  duly  mailed  to  it;  Rice  t.  Oiticens'  Nat  Bank,  —  Ky.  — ^ 
51  S.  W.  455,  holding  bank  liable  for  payment  of  forged  check; 
Todd  V.  Meding,  56  N.  J.  Bq.  101,  88  Aa  866,  holding  recelTer  not 
excused  from  liability  of  payment 

Bstoppel  arises  against  depositor  If  his  negligence  prerented  bank 
Iiron^tly  getting  redress  from  forger,  p.  116. 

Approved  in  Robb  v.  Vos,  156  U.  S.  89,  39  L.  62,  15  S.  Ot  18,  hold- 
ing party  estopped  to  deny  authority  of  attorney  to  appear  for  him; 
Manhattan  Beach  Oo.  t.  Hamed.  23  BlatcHif .  500,  27  Fed.  489,  hold- 
ing purchaser  had  right  to  r^y  upon  diligence  of  corporation;  Janin 
T.  LoBdOB,  etc  Bank,  92  OaL  26,  27  Am.  St  Rep.  87,  27  Pac.  1101, 
14  L.  R.  A.  328  (see  dissenting  opinion  in  92  Cat  29,  27  Pac.  1106, 
14  L.  R.  A.  824),  holding  bank  not  prejudiced  by  the  erroneous  in- 
struction; Lynch  v.  Smyth,  26  Oolo.  112,  64  Pac  687,  It  is  sufficient 
that  conduct  of  surety  prevented  obligee  from  trying  to  procure 
other  security;  Kuriger  t.  Joest  22  ind.  App.  639,  62  N.  B.  767,  hol^ 
ing  surety  estopped  from  daimini  his  signature  to  be  a  forgery; 
Welasa,  etc,  Macb.  Oo.  t.  Southeiu  Bxp.  Oo.«  42  La.  Ann.  661^  7 
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80.  712»  holding  an  estoppel  arlsea  where  one  Induces  another  ta 
omit  Bome  act  which  otherwise  he  would  have  done  and  prevented 
loss;  Andrews  t.  Clark,  72  Md.  436^  437,  20  Atl.  433,  kf^ding  pasty 
not  eetoi^)ed  by  his  delay;  Turnbnll  v.  Home  BMre  Ins.  Co.,  83  Md. 
823,  84  Atl.  876,  holding  assured  should  have  read  policy;  Wind  r. 
Fifth  Nat.  Bank,  39  Mo.  App.  86,  holding  depositor  loses  recsorse 
against  bank,  if  he  might  have  discovered  forgeries;  McKeen  t. 
Boatmen's  Bank,  74  Mo.  App.  290,  reasonableness  of  time  In  whicii 
customer  of  bank  should  make  objection  is  a  question  of  law;  De- 
Tine  T.  Bank  of  Baldwin,  91  Wis.  76,  64  N.  W.  592,  holding  defend- 
ant, to  establish  an  estoppel,  must  show  it  had  been  or  might  be 
prejudiced;  Shepard,  etc..  Lumber  Co.  t.  Eldridge,  171  Mass.  538, 
08  Am.  St  Rep.  463,  51  N.  E.  16,  41  li.  R.  A.  624,  and  First  Nat. 
Bank  t.  Fourth  Nat  Bank,  56  Fed.  971,  16  IT.  S.  App.  1,  arguendo. 

Banks. —  Where  depositor's  agent  for  examining  returned  checks 
Is  forger,  depositor  is  liable  unless  diligent,  p.  116. 

Reaffirmed  in  Myers  t.  Southwestern  Nat  Bank,  102  Pa.  St  12; 
44  Ati.  281.  Approved  in  John  Shillito  Co.  v.  M'Clung,  45  Fed.  779, 
to  point  that  matters  of  estoppel  may  be  set  up  in  actions  at  law; 
First  Nat  Bank  v.  Fourth  Nat  Bank,  56  Fed.  969,  16  U.  S.  App.  1, 
holding  bank  mailing  certificate  of  deposit  to  debtOT,  negUg^it; 
Armstrong  v.  Chemical  Nat  Bank,  83  Fed.  573,  574,  54  U.  S.  App. 
494,  496,  passing  of  monthly  statement  was  notice  to  directon  0t 
second  bank  of  loan;  Wilson,  etc.,  Mach.  Co.  v.  Southern  Sxp.  Co., 
42  La.  Ann.  598,  7  So.  711,  holding  an  estoppel  arises  wh»;«  one 
induces  another  to  omit  some  act  which  otherwise  he  would  have 
donev  and  prevented  loss;  Wind  v.  Fifth  Nat  Bank,  89  Mo.  App.  79, 
holding  depositor  loses  recourse  against  bank  if  he  might  have 
discovered  forgeries;  People's  Bank  v.  Franklin  Bank,  88  Tenn.  308, 
17  Am.  St  Rep.  889,  12  S.  W.  718,  6  L.  R.  A.  726,  bank  negUgently 
cashing  forged  check  drawn  upon  another  bank,  is  liable  to  drawee 
for  money  received;  Spargo  v.  Nelson,  10  Utah,  279,  37  Pac.  496, 
estopping  company  from  asserting  its  priority  of  Men;  BCamyw  v. 
Brinkley,  85  Va.  62,  6  S.  E.  609,  estopping  parties  to  deny  authority 
of  attorneys  to  represent  them;  Two  Rivers  Mfg.  Co.  v.  Day,  102 
Wis.  332,  78  N.  W.  442,  holding  disclaimer  estopped  from  asserting 
his  title. 

Distinguished  in  Atlantic  Nat  Bank  v.  Burke,  81  Ga.  601,  7  S.  B. 
740,  2  L.  R.  A.  99,  and  n.,  holding  depositor  had  a  right  to  prssums 
Indorsement  was  genuine. 

Banks. —  Questions  of  estoppel  and  diligence,  arising  frcmi  loss  by 
raised  checks,  are  f^  jury,  p.  122. 

Reaffirmed  in  Beatty  v.  Mutual,  etc..  Life  Assn.,  75  Fed.  68,  44  U. 
8.  App.  527.  Approved  in  Southern  Pac.  Co.  v.  Bui^e,  60  Fed.  716k 
23  IT.  S.  App.  1,  holding  question  of  negligence  was  properly  snb- 
mitted  to  lury;  McKeen  v.  Boatmen's  Bank,  74  Mo.  App.  292,  bold- 
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hic  Ihftt  tmtta  warranted  an  action  at  law;  Derlne  r.  Bank  of  Bald^ 
wta«  91  WIfl.  74,  64  N.  W.  691,  holding  defendant,  as  a  matter  oT 
tew,  was  gnllty  of  sncli  negligence  as  to  estop  him.  See  27  Am.  St. 
Rep.  89,  note. 

Distlngotofaed  In  Charlotte,  etc.  Fertiliser  Oow  t.  Hartog,  86  Fed. 
167,  42  U.  8.  App.  716,  holding  case  was  properly  withheld  from 
Jnry;  Anderson  t.  Walker,  —  Tez.  OIt.  App.  — ^  49  &  W.  961,  gen- 
erally. 

Mfseellaneons. —  Olted  generally  In  Leather  Biannfiictorers'  Bank 
T.  Cooper,  120  U.  &  781,  80  U  818,  7  a  Ct  77a 

117  U.  S.  128-129.  29  L.  837,  OHIOAGO,  ETC.,  RT.  r.  OHLB. 

Bonieile. —  State  citizenship  Is  lost  or  gained  Mily  where  resi- 
dence ISk  In  good  faith*  changed*  p.  128. 

Approved  In  Alabama,  etc.,  R.  Oo.  t.  Carroll,  84  Fed.  780,  62  U. 
6.  App.  468,  taking  case  from  Jury  and  dismissing  same,  where 
•Tideoce  showed  no  intention  to  permanently  change  domicile.  See 
48  Am.  St  Rep.  716,  not& 

Appellate  court  cannot  decide  jury's  verdict  wrong,  though  charge 
correct,  where  some  evidence  supports  it,  p.  129. 

Reaffirmed  In  Clark  v.  Carlisle,  etc.,  Min.  Co.,  6  N.  Mex.  826,  21 
Pac.  856.  Approved  in  New  York,  etc.,  Ry.  v.  BstlU,  147  U.  &  617, 
87  L.  306,  18  a  Ct  464,  holding  court  oonld  not  review  verdict  as  to 
weight  of  evidence. 

Bvldenos. —  Party's  affidavit  as  to  residence  held  admissible 
against  It  on  another  Issue,  p.  129. 

Approved  In  Cleveland  v.  Cleveland,  etc^  Ry^  98  Fed.  129,  lu^d- 
Ing  allegation  was  not  an  admission  that  defendant's  possession  was 
adverse. 

Miscellaneous.— Cited  in  Wetmore  v.  Rymer,  109  U.  a  121,  42 
L.  684,  18  a  Ct  296,  generaUy. 

117  U.  a  129-139,  29  L.  880,  TBNNB8SBB  v.  WHITWORTH. 

Taxation. —  Corporations  have  four  separate  taxable  dements: 
Franchises,  property,  shares  in  its  own,  and  Individual  hands,  p.  186. 

Approved  in  New  Orleans  v.  Houston,  119  U.  S.  277,  30  L.  416, 
7  a  Ct  206,  holding  assessment  upon  shares  was  substantially  a 
tax  upon  the  corporation;  Gibbons  v.  Mahon,  136  U.  a  667,  34  L.  527. 
10  8.  Ct  1058,  holding  stock  dividend  was  an  accretion  to  capital: 
Bank  of  Commerce  v.  Tennessee,  161  U.  a  147,  40  L.  649,  16  8.  Ct 
461.  holding  both  capital  stock  and  shares  may  be  taxed;  Owens* 
boro  Nat  Bank  v.  Owensboro,  178  U.  a  682,  19  a  Ct  642,  holding 
tax  oo  franchise  of  corporation  was  iUegml  under  the  statute;  Ten- 
nessee V.  Bank  of  Commerce,  53  Fed.  747,  holding  charter  exemp- 
tion exempted  shares  of  stock;  Memphis  v.  Home  Ins.  Co.,  91  Tenn. 
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061,  19  8.  W.  1043,  holding  exemption  did  not  extend  to  shares  of 
stock;  Memphis  r.  Memphis  City  Bank,  91  Tenn.  578,  19  S.  W.  1046^ 
holding  that  capital  stock  and  shares  of  stock  are  separate  prop- 
Miles;  Memphis  t.  U.  ft  P.  Bank,  91  Tenn.  553,  19  S.  W.  760.  Stata 
T.  Bank  of  Commerce,  95  Tenn.  22fr,  31  S.  W.  995,  and  Common- 
wealth T.  CbarlottesTille,  etc..  Loan  Co.,  90  Va.  792,  44  Am.  St  Rep. 
951,  20  S.  B.  865,  holding  that  capital  stock  and  shaies  of  capital 
stock  may  both  be  taxed;  dissenting  opinion  in  Hancock  t.  Binget 
Mfff.  Oc^  62  N.  J.  L.  848,  41  A'U.  854,  42  L.  R.  A.  862,  majority  hold>- 
Ing  exemption  of  shares  from  taxation  also  exempts  capital  stock. 

Taxation. —  Ky&tj  presumption  is  against  surrender  of  taxing 
power,  p.  136. 

Reaffirmed  in  Memphis  v.  U.  &  P.  Bank,  91  Tenn.  550,  19  S.  W. 
759,  Memphis  v.  Memphis  City  Bank,  91  Tenn.  580,  19  S.  W.  1046, 
Tomptke  Cases,  92  Tenn.  373,  22  S.  W.  76,  and  Railroad  t.  Harris, 
99  Tenn.  693,  43  S.  W.  117.  Approved  in  Shelby  County  t.  Union, 
etc..  Bank,  161  U.  S.  160,  40  L.  655,  16  S.  Ct.  562,  beading  prorision 
for  annual  tax  in  lieu  of  all  other  taxes,  does  not  exempt  capital 
stock;  Memphis  v.  Home  Ins.  Co.,  91  Tenn.  562,  19  S.  W.  1043»  hold- 
ing exemption  did  not  extend  to  shares  of  stock. 

Taxation. —  Double  taxation  is  never  presumed,  p.  187* 

Approved  in  Western  Union  Tel.  Co.  t.  Harris,  —  Tenn.  — v  OB 
a.  W.  752,  holding  telegraph  company  having  paid  one  privilege  tax, 
was  not  exempt  from  another. 

Statutory  contracts  are  to  receive  meaning  intended  at  time  of 
enactment,  p.  187. 

Taxation. —  Exemption  of  ** capital  stock**  exempts  indlrldnal 
shaves,  p.  189. 

Reaffirmed  In  Central  R.  R.  v.  Wright,  164  U.  S.  836,  41  L.  457. 
17  S.  Ct  83.  Approved  In  State  v.  Hernando,  etc.,  Ins.  Co.,  97 
Tenn.  92,  36  8.  W.  722,  holding  capital  stock  not  exempt  by  charter 
provision  for  annual  tax  in  lieu  of  all  other  taxes;  Foster  v.  Stevens, 
63  y  t  182,  22  Atl.  79,  18  L.  R.  A.  168,  and  n.,  holding  shares  of  stock 
of  Canadian  bank,  which  pays  a  direct  tax  In  Canada,  are  exempt 
fn»n  taxation  as  against  residents. 

Distinguished  in  Street  R.  R,  v.  Morrow,  87  Tenn.  422,  11  B.  W. 
861,  2  L.  R.  A.  858,  tax  against  corporation  and  also  its  shares  Is 
not  double;  Memphis  v.  Home  Ins.  Co.,  91  Tenn.  563,  19  S.  W.  1043, 
holding  that  exemption  did  not  extend  to  shares  of  stock. 

Miscellaneous. —  Cited  in  Tennessee  v.  Union,  etc..  Bank,  1S2  U. 
8.  460,  38  L.  514,  14  S.  Ct  656,  and  Arkansas  v.  Kansas,  etc.  Goal 
Oo^  96  Fed.  855,  to  point  that  case  is  romovable  if  rocord  shows 
eithor  party  claims  a  right  under  the  Constitution  and  laws  of 
United  States. 
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ni  V.  8.  189-160,  29  L.  888,  TBNNESSBE  r.  WHITWOBTH. 

Tazlxig  power  of  State  is  nerer  presomed  reUnqoished,  p.  14B. 

Beafflrmsd  In  Memphis  ▼.  Memphis  Olty  BaniL,  91  Tsnn.  68Qt  19 
8.  W.  lOiO.  A]H>roTed  in  Memphis  r.  Home  Ins.  Oo.,  91  Tenn.  602, 
19  S.  W.  1048,  h<^ding  exemption  did  not  eoctend  to  shares  of  stodc; 
Dow  T.  Northern  R.  K.,  67  N.  H.  49,  36  AtL  635,  arguendo. 

Taxation. —  Grant  of  axiother  c<MiK>rati<m'8  rights,  etc.,  carries  a 
tax  exemption,  notwithstanding  Tennessee  Constitution,  p.  146. 

Beafl&rmed  in  State  Board  of  Assessors  t.  Morris,  etc.,  R.  B.,  49 
N.  J.  L.  207,  7  AtL  832.  Approved  in  Phoenix  Ins.  Go.  t.  Tennessee^ 
161  U.  8.  179,  181,  40  L.  662,  663,  16  S.  Ot  478,  474,  confining  exemp- 
tion to  line  defined  in  charter  of  first  corporation;  Citizens'  Bank 
T.  Board  of  Assessors,  64  Fed.  76^  heading  that  exemption  from 
taxation  followed  extension  of  charter;  United  States  r.  Stanford, 
70  Fed.  859,  363,  44  U.  S.  App.  68,  holding  there  was  a  waiver  of 
indiTidnal  llabiUtj  of  stockholders;  Bnchanan  v.  Knoxville,  etc, 
R.  Go.,  71  Fed.  338,  87  U.  8.  App.  499,  arguendo. 

Distinguished  in  Keokuk,  etc,  R.  R.  v.  Missouri,  152  U.  8.  811,  88 
li.  465,  14  8.  Ct.  596,  holding  a  new  company  was  formed  from 
date  of  consolidation,  and  exemption  did  not  pass;  Adams  v.  Yazoo, 
etc  R.  Go.,  —  Miss.  — ,  24  So.  209,  210,  211,  and  S.  C,  —  Miss.  — , 
24  So.  818,  where  there  was  a  mere  merger;  Memphis  v.  Phoenix,. 
ete.,  Ins.  Co.,  91  Teon.  572,  19  S.  W.  1045,  holding  grant  of  **  rlghte 
and  privileges"  did  not  carry  exemption  from  taxation. 

Corporation,  consolidated,  presumably  has  powers,  prirHsg ss^  rs> 
strlctions  and  liabilities  of  predecessors,  p.  147. 

Reaffirmed  in  Natehes,  ete.,  R.  R.  ▼.  Lamb^t,  70  Miss.  790,  18 
8o.  85.  Approved  in  Africa  ▼.  Board  of  Mayor,  etc.,  70  Fed.  780^ 
holding  consent  of  city  not  terminated  by  extinguishment  of  com- 
panies; Langhome  t.  Richmond  R.  Co.,  91  Va.  874,  22  8.  B.  161« 
holding  consolidated  COTporatlon  may  be  sued  for  liabilities  of  old. 

Distingnished  in  Keokuk,  etc,  R.  R.  v.  Missouri,  152  U.  8.  807,  88 
L.  464, 14  8.  Gt  694,  holding  a  new  company  was  formed  from  data 
of  consolidation,  and  exemption  did  not  pass. 

Corporations. —  Grant  of  privileges  to  railfoad  **twe  itm  govera- 
ment,"  means  for  regulation,  not  as  limitation,  p.  149. 

Miscellaneous. —  Tennessee  v.  Union,  etc,  Bank,  168  U.  8.  460^ 
88  L.  514^  14  8.  Ct  666,  on  removal  question. 

117  U.  a  161-180.  29  L.  846,  VAN  BROGKLIN  v.  8TATB  GF  TBN- 
NB8SBB. 

ITnitsd  Stetes  may  take  for  public  nm  under  smtnsat  domalsw 
paying  just  compensation,  p.  164. 

Reaffirmed  In  Ryan  r.  United  Stetes,  186  U.  8.  81,  84  L.  452;  18 
&  Ct  91&    Approved  in  Cherokee  Nafttoo  v.  Kansas  Bj.«  186  C.  8b 
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656,  34  L.  802,  10  8.  Ot  970,  holding  railroad  could  take  private 
property  for  right  of  way;  Luxton  v.  North  River  Bridge  Co^  153 
U.  S.  530,  38  L.  810,  14  S.  Ct  892,  holding  United  States  conld  take 
private  land  to  build  bridge  across  navigable  stream;  United  States 
V.  Certain  Tract  of  Land,  67  Fed.  871,  holding  United  States  could 
not  take  land  for  national  cemetery  at  Gettysburg;  Abbott  v.  New 
York,  etc.,  R.  R.,  145  Mass.  453,  holding  right  of  eminent  domain 
granted  to  domestic  corporatloQ  might  pass  to  foreign  corporation, 
its  successor. 

States. —  Ordinance  of  1787  had  no  force  in  any  State  after  its 
admission,  any  more  than  other  acts  of  Oongress,  p.  159. 

Reaffirmed  in  Sands  v.  Manistee,  etc..  Imp.  Co.,  128  U.  S.  296,  81 
L.  152,  8  S.  Ot  117,  and  People  v.  Thompson,  155  ID.  473,  40  N.  B. 
813.  Approved  In  Illinois  v.  lUInoIs,  etc..  R.  Ck)..  83  Fed.  754,  755. 
holding  State  could  fix  line  beyond  which  docks  conld  not  be  built. 

Public  lands.—  Disposition  of,  lies  wholly  with  Oongress,  p.  168. 

Approved  in  Wiseman  v.  Eastman,  21  Wash.  175,  57  Pac  401, 
holding  decision  of  United  States  land  department  could  not  be 
reviewed. 

Taxation. —  State  taxing  laws  do  not  include  State  or  municipal 
property,  although  not  in  terms  exempt,  p.  178. 

Approved  in  SpringvlUe  v.  Johnson,  10  Utah,  355,  87  Pac  577, 
holding  lands  of  municipality  were  exempt 

TInitsd  States  property  is  exempt  from  Sta;le  taxation,  p.  ITS. 

Reaffirmed  in  Wisconsin  R.  R.  v.  Price  Ooimty,  188  U.  8.  504,  8S 
Ij.  692,  10  S.  Ot  844,  and  Bannon  v.  Bcuiies,  89  Fed.  898,  899.  Ap- 
proved in  United  States  v.  Nashville,  etc,  Ry.,  118  U.  S.  126,  30  U 
88,  6  S.  Ot  1009.  holding  statute  of  limitations  did  not  run  against 
bonds  held  by  United  States  in  trust  for  Indians;  Pollock  v.  Farm- 
ers, etc,  Trust  Co.,  157  U.  S.  584,  39  L.  819,  15  S.  Ot  691,  holding 
Invalid,  tax  on  interest  on  municipal  bonds;  Oentral,  etc,  R.  R.  v. 
California.  162  U.  S.  125,  40  L.  915,  16  S.  Ot  779,  holding  State  may 
tax  property  of  corporation,  an  agent  of  United  States;  South^ii 
Pac.  R.  Co.  V.  Stanley.  49  Fed.  265.  it  would  be  inequitable  to 
regard  one  as  owner  for  purposes  of  taxation,  and  not  for  purpose  of 
enforcing  his  rights;  United  States  v.  Devereux,  90  Fed.  186,  61 
U.  S.  App.  557.  property  claimed  by  United  States  as  cestui  que 
trust  is  not  subject  to  statute  of  limitations;  United  States  v.  Bell 
Telephone  Co.,  167  U.  S.  265,  42  L.  163.  17  S.  Ot  820,  United  States 
V.  Bee,  54  Fed.  114,  7  U.  S.  App.  459.  and  United  States  v.  Willa- 
mette, etc.  Road  Co.,  54  Fed.  810.  all  holding  defense  of  laches  is 
not  applicable  to  United  States;  Nichols  v.  Council,  51  Ark.  38,  14 
Am  St  Rep.  22,  9  S.  W.  806,  holding  statute  of  limitations  will 
not  run  in  favor  ot  enterer^s  grantee,  while  title  remains  in  tke 
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fOTenun^t;  Vx  parte  Gatiiee,  56  Ark.  280,  19  8.  W.  002,  boldtog 
lessee  of  land  of  United  States  subject  to  State  taxation;  State  t. 
Bark,  6B  Ark.  08,  87  S.  W.  407,  holding  statute  of  limitations  waa 
■o  detaise  to  action  by  State  to  foreclose  mortgage  security  for 
scbool  funds;  Darls  y.  Magoun,  —  Iowa,  — ,  80  N.  W.  ^9,  holding 
land  was  taxable  from  time  of  reinstatement  of  cancelled  »itry; 
Starte  t.  Central  Pac  R.  R.,  21  Ner.  268,  80  Pac  682,  holding  un- 
surreyed  lands  not  taxable;  Howard  Sav.  Inst  t.  Newark,  68  N.  J. 
L.  549,  44  Atl.  655,  holding  United  States  securities  not  taxable; 
Jackson  ▼.  La  Moure  County,  1  N.  Dak.  288,  46  N.  W.  449,  holding 
Indemnity  lands  w^e  not  taxable  until  selected;  Tyler  v.  Cass 
County,  1  N.  Dak.  882,  48  N.  W.  238,  holding  lands  upon  which 
United  States  had  lien  for  survey  fee,  were  not  taxable;  Duncan 
T.  Newcomer,  9  S.  Dak.  877,  69  N.  W.  581,  until  new  proof  of 
homestead  entry  was  made,  land  was  not  taxable;  dissenting  apin« 
Ion  in  Pollock  t.  Farmers,  etc.,  Trust  Co.,  158  U.  S.  666»  698,  89  L. 
1135,  1145,  15  &  Ct  931,  942,  majority  holding  income  tax  invalid; 
Frost  T.  Spitley,  121  U.  a  656,  80  L.  1012,  7  S.  Ct  1181,  arguendo. 

United  States,  acquiring  land  at  tax  sale,  may  not  be  taxed  by 
State,  as  respects  it,  p.  179. 

Approved  in  United  States  v.  Insley,  180  U.  S.  265,  82  L.  969,  t 
S.  Ct  485,  holding  United  States  holds  right  of  redemption  for 
public  purposes;  Graff  ▼.  Ackerman,  38  Neb.  723,  57  N.  Wv  518, 
holding  land  purchased  from  government  not  taxable,  before  issu- 
ance of  patent 

117  U.  S.  180-197,  29  L.  839,  ORAFFAM  v.  BURGBSS. 

Bacsoation. —  Party  misled,  and  lulled  hito  security,  so  as  to 
prevent  her  from  redeeming,  may  have  extra  time,  p.  190 

Reaffirmed  In  Power  v.  Larabee,  8  N.  Dak.  509,  44  Am.  St  Rep. 
Ml,  67  N.  W.  T91.  Approved  In  Schroeder  v.  Young,  161  U.  B.  84fi» 
40  L.  737,  10  8.  Ct  516,  allowing  relief,  notwithstanding  statutory 
period  for  redemption  had  expired;  Young  v.  Schroeder,  10  Utah« 
172,  87  Pac  256,  setting  aside  executicm  sale. 

Judicial  sale  wiU  not  be  set  aside  for  Inadequacy,  unless  so  great 
as  to  shock  conscience*  p.  192. 

Reaffirmed  hi  Fidelity  Trost  etc^  Cb.  t.  Mobile,  etc.,  Ry.,  64  Fed. 
28,  Fidelity  Ins^  etc.,  Co.  v.  Roanoke  Iron  Co.,  84  Fed.  756,  Magan 
V.  Segal,  91  Fed.  256,  257.  258,  259,  262.  Hudgins  v.  Morrow,  47  Ark. 
618^  2  a  W.  106,  Carden  r.  Lange,  48  Ark.  219.  8  Am.  St  Rep.  22^ 
2  &  W.  710,  and  Phillips  v.  PuUen,  40  N.  J.  Bq.  886,  18  Aa  861. 
Approved  In  Pewabic  Mining  Ca  v.  Mason,  140  U.  S.  8tf7,  86  L.  78flL 
13  8.  Ct  802,  refusing  to  set  aside  sale;  Schrceder  v.  loung,  16] 
U.  8.  84a  40  L.  725,  16  S.  Ct.  514,  setting  aside  sale;  Colonial,  etc, 
Morlgage  Cou  ▼.  Sweet  66  Ark.  164,  67  Am.  St  Rep.  012,  40  8.  W. 
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eo,  hfAdUig  mortgagee  could  not  have  sale  set  aside  npon  offer  of  ft 
larger  Md. 

Distlngufshed  In  Central  Trust  Co.  ▼.  Streee  By^  M  Iowa,  651« 
66  N.  W.  984«  holding  bidder  at  foreclosnre  sale  coold  not  object  to 
resale,  because  of  inadequacy  of  price. 

Judicial  sale  will  be  set  aside  for  gross  inadequacy,  shocking  the 
conscience,  unfairness  practiced,  or  surprise,  p.  192. 

Reaffirmed  in  Schroeder  v.  Young,  161  U.  S.  338,  40  L.  72i,  16  B. 
Ot  514.  Approved  in  Detwiler  v.  Schulthele,  122  Ind.  166,  23  N.  K. 
712,  upholding  sufficiency  of  cross-complaint  to  quiet  title;  Power 
V.  Larabee,  8  N.  Dak.  508.  44  Am.  St  Bep.  580.  57  N.  W.  790.  setting 
aside  sale,  where  right  of  redemption  was  Injuriously  Interfered 
With;  Horse  Springs  Cattie  Co.  t.  Schofleld,  0  N.  Mex.  142.  49  Pac. 
056,  setting  aside  receiver's  sale,  where  purchaser  enjoyed  an  un- 
conscionable advantage  through  mistake;  Young  v.  Schinoeder,  10 
Utah,  167,  37  Pac.  254.  setting  aside  execution  sale;  Davenport  v. 
Hoore,  74  Fed.  953.  arguendo. 

Judicial  sales. —  Gross  Inadequacy  requires  very  slight  additional 
circumstances  of  unfairness,  to  constitute  fraud,  p.  192. 

Beaffirmed  in  Branch  v.  Foust.  130  Ind.  544,  30  N.  B.  633.  Ap- 
proved in  Fletcher  v.  McGill,  110  Ind.  402,  10  N.  B.  654,  and  Wright 
T.  Dick,  116  Ind.  545,  19  N.  E.  309,  setting  aside  sh^fTs  sale;  Det- 
wiler V.  Schultheis,  122  Ind.  165,  23  N.  B.  712,  upholding  sufficiency 
of  cross-complaint,  to  quiet  title;  Buss^l  v.  Pew,  12  M(mt  516,  31 
Pac  76,  refusing  to  set  sale  aside;  Warren  v.  Stinson,  6  N.  Dak. 
803,  305,  70  N.  W.  282,  283,  ignorance  of  facts,  and  inadequate  price 
suffices  to  justify  annulment  of  sale;  Young  v.  Schroeder,  10  Utah, 
168,  37  Pac.  254,  setting  aside  execution  sale;  Parry  v.  Parry,  80 
Wis.  131,  48  N.  W.  657,  setting  aside  sale. 

Bquity. —  Prayer  of  bill  may  sometimes  be  amended  at  hearing,  to 
conform  to  proof,  p.  195. 

Approved  in  Mackintosh  v.  Flint,  etc.,  B.  Co.,  34  Fed.  614,  allow- 
ing supplemental  bill  to  stand;  Bass  v.  Feigenspan,  82  Fed.  261. 
refusing  amendment  to  prayer  after  replication;  Tennant  v.  Dunlop. 
97  Va.  239,  33  S.  B.  621,  upholding  change  in  prayer  for  relief;  Det- 
wiler V.  Schultheis,  122  Ind.  166,  23  N.  B.  712,  arguendo. 

Miscellaneoua — Cited  generally  in  Burgess  r.  Doble,  149  Mass. 
:i68»  21  N.  B.  488. 

117  V.  8.  197-198,  29  L.  888,  AKBBS  t.  AKHB& 

Bemoral  of  suit  cannot  be  had,  unlets  dlTerse  citizenship  existed 
at  its  commencement,  p.  198. 

Beaffirmed  in  Stevens  v.  Nichols,  130  U.  S.  282,  82  L.  915,  9  8.  Ot. 
S19,  Hone  r.  DlUoii,  29  Fed.  466,  Seddon  r.  Virginia,  eta.  Iron  Oo^ 
86  Fed.  8, 1  L.  B.  A.  109,  OrasweU  v.  Belanger,  66  Fed.  860. 15  U.  8. 


88  Notes  on  U.  S.  Reports  117  U.  8. 19^210 

App.  lOi,  Foster  ▼.  Paragonld,  ete.»  R.  Oo.,  T4  Fed.  278,  Amy  r. 
Manning,  144  Mass.  154,  10  N.  B.  740,  and  Herndon  r.  Lancashire 
Ins.  Co.,  107  N.  0.  198,  12  8.  B.  241,  10  L.  R.  A.  64.  Approred  in 
Moore  T.  Bdgerfleld,  82  Fed.  500.  exdnding  interest  accnmolated 
pending  salt,  in  estimating  amount  in  dispute;  La  Montague  t. 
T.  W.  Harrey  Lumber  Ck>.,  44  Fed.  047,  holding  filing  of  counter- 
dalm  in  State,  by  non-resident  defendant  does  not  preclude  his 
right  of  removal;  Bumham  t.  First  Nat  Bank,  58  Fed.  165,  10  U.  S. 
App.  485,  holding  case  not  remoTable,  where  substituted  parties 
were  citizens  of  separate  States. 

117  U.  S.  199,  29  L.  888,  JOHNSON  ▼.  KBITEL 

Appeal  and  error. —  Judgment  of  rerersal  and  new  trial  Is  not  a 
final  appealable  Judgment  p.  199. 

Reaffirmed  in  Brown  t.  Baxter,  14a  U.  S.  620,  86  L.  1107,  18  8^ 
Ct  261,  and  Union,  etc..  Life  Ins.  Co.  t.  Kirchoff,  160  U.  8.  878,  40 
L.  468,  16  8.  Ot  820.  Approved  in  MacLeod  v.  Graven.  79  Fed.  84. 
47  U.  8.  App.  573,  holding  writ  of  error  does  not  lie  to  review  Judg- 
ment of  Oircult  Court  of  Appeals,  which  is  not  finaL 

117  U.  8.  200-201.  29  L.  887,  HABWOOD  v.  DICKBRHOFF. 

Appeal  and  error. —  Increase  in  amount  of  appeal  bond  for  death 
of  one  of  appellants,  refused,  p.  20L 

Not  dted. 

117  U.  8.  201-210,  29  L.  855,  TXJA  V.  CARRIERB. 

Insolvency  of  attached  debtor,  in  Louisiana,  dissotves  attadh 
ment  not  matured  into  Judgment  p.  204. 

Reaffirmed  in  Shwartz  v.  H.  B.  CUfiln  Co..  60  Fed.  685  18  C.  & 
App.  707. 

ZnsolTency. —  Cession  of  all  property  by  surviving  partners, 
though  illegal  as  to  deceased,  yet  when  accepted  and  acted  on  by 
eourt  cannot  be  collaterally  attacked  by  creditor,  p.  206. 

Reaffirmed  In  Gellinger  v.  Phlllppi,  188  U.  &  265.  88  L.  617.  10 
8.  Ct  26& 

Courts. —  Property  being  administered  by  one  court  cannot  be 
seized  under  process  from  another,  p.  208. 

Reaffirmed  in  Gellinger  v.  Phillppt  188  U.  8.  267.  88  L.  617.  10 
8.  Ct.  269.  Approved  in  Milliken  v.  Barrow.  66  Fad.  148,  after  Biir> 
render  of  property  by  insolvent  axecutory  process  cannot  be  Issued 
by  a  Federal  court 

Insolvency  law  of  a  State,  In  force  wbso  nstloMl  banknipc  law 
passed,  revives  on  latter^s  repeat  p.  210. 


117  U.  8. 210-227  Notes  on  TJ.  S.  Reporti.  m 

Approred  In  In  re  GntwilUng,  90  Fed.  478,  heldlnf  rolnntarj 
asslgnnients  for  creditors,  voidable  within  four  months;  In  re  Bmss- 
Rltter  Go.,  00  Fed.  652,  holding  bankrupt  act  suspends  Slate  IB- 
eolTency  laws. 

117  U.  8.  210-227,  29  L.  860,  PATCH  T.  WHIML 

Wills. —  Latent  amblgnlty  tn  will  may  be  remoTed  by  extrinsic 
evidence,  pk  217. 

Beafflrmed  in  Decker  t.  Decker,  121  IIL  86Qt  12  N.  B.  754,  and 
Webster  v.  Morris,  66  Wis.  880,  28  N.  W.  867.  Approved  In  Post 
V.  Jackson,  70  Conn.  286,  89  AtL  152,  rejecting  extrinsic  evidence, 
where  language  of  testator  was  not  ambiguous;  Seebxock  v.  Fedawa, 
89  Neb.  417,  29  Am.  St.  Bep.  491,  50  N.  W.  271,  holding  error  tai 
description  will  not  avoid  will;  dissenting  oplni<m  in  Btckfoffd  v. 
Bckford,  91  Iowa,  65,  74,  58  N.  W.  1096,  1099,  26  U  B.  A.  874,  877, 
majority  admitting  extrinsic  identlflcatlon.  See  60  Am.  St.  Bep. 
285,  287,  and  65  Am.  St  Bep.  521,  notes. 

WlUs. —  Latent  ambiguity  may  arise  wh«re  two  persons  or  things 
answer  the  given  description,  or  there  Is  misdescription,  p.  217. 

Beafflrmed  in  Gilmer  v.  Stone,  120  U.  S.  590,  80  U  786,  7  &  Ot 
690.  Approved  In  Whltcomb  v.  Bodman,  156  m.  122,  47  Am.  8t 
Bep.  183,  40  N.  B.  654,  28  L.  B.  A.  151,  holding  that  devise  carried 
adjoining  forties;  Daugberty  v.  Bogers,  119  Ind.  250,  20  N.  B.  7SU 
18  L.  B.  A.  851,  and  n.,  admitting  extrinsic  evidence;  Stewart  v. 
Stewart,  96  Iowa,  625,  65  N.  W.  977,  holding  devise  of  land  described 
as  northeast  quarter,  passed  southeast  quarter;  Oldham  v.  York* 
99  Tenn.  77,  41  S.  W.  335,  holding  metes  and  bounds  control  esti- 
mated acreage;  dissenting  opinion  in  Bckford  v.  Bckford,  91  Iowa, 
64,  68  N.  W.  1096,  26  L.  B.  A.  874,  majority  admitting  extrinsie 
proof  to  show  what  qoarter  decedent  owned.  See  50  Am.  St.  Bep. 
290,  note. 

Wills. —  If  latent  ambiguity  consist  In  misdescrlptioo,  court  may 
strike  it  out,  if  remainder  sufficient,  p.  217. 

Beafflrmed  in  Decker  v.  Decker,  121  IIL  852,  12  N.  B.  766,  and 
Hulfman  v.  Toung,  170  111.  296,  49  N.  B.  572.  Olted  in  50  Am.  St 
Bep.  284,  note. 

Svldence.-^  Well-known  map^  to  which  all  recorded  ooovecranoes 
refer,  may  be  judicially  noticed,  p.  220. 

Approved  In  Morris  v.  United  States,  174  U.  a  269,  19  S.  Ot  678, 
holding  that  Dermott  map  was  the  one  intended  to  be  annexed  to 
act  of  1797. 

Wills. —  Devise  of  lot  6,  which  testator  did  not  own,  hdd  valid 
devise  of  lot  8,  which  he  did  own,  p.  220. 

Beafflrmed  in  Bckford  v.  Bckford.  91  Iowa.  58,  58  N.  W.  1094.  M 
U  B.  A.  872  (see  dissenting  opinion  in  91  Iowa,  69,  71,  58  N.  W.  1097, 
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26  L.  R.  A.  879,  87^,  and  Hawkins  t.  Touod  52  N.  J.  Bq.  510,  28  A^ 
511.  ApproTed  In  Estate  of  Callagban,  119  Oal.  575,  576,  51  Pac 
861,  862,  89  L.  a.  A.  690,  691,  holding  parol  erldence  Is  inadmissible 
where  there  Is  no  question  of  misdescription  or  Identity.  See  50 
Am.  St.  Rep.  296,  note. 

Distinguished  hi  Bhrman  t.  Hosklns,  67  Miss.  194,  19  Am.  St 
Rep.  208,  6  So.  777,  holding  parol  evidence  inadmissible  to  show 
wrong  lot  was  described;  Wlldberger  v.  Oheek,  94  Va.  527,  27  8.  B. 
445,  holding  children  omitted  from  the  claas  specifically  enumerated, 
did  not  take. 

117  U.  a  228-282.  29  L.  858,  BARNEY  ▼.  WINONA,  BTO,  R.  R. 

Courts. —  Opinion  on  matters  obiter  the  fssue,  may  be  recon- 
sidered on  second  appeal,  p.  281. 

Reaffirmed  in  Donnelly  t.  United  States  Cordage  Co.,  66  Fed.  615, 
Northern  Pac.  R.  Co.  t.  Sanders,  46  Fed.  244,  and  Northern  Pac. 
R.  Oo.  T.  Sanders,  47  Fed.  606.  Approved  in  Thatcher  t.  Gottlieb, 
59  Fed.  878,  19  U.  S.  App.  469,  where  facts  are  substantially  the 
same,  court  is  bound  by  former  decision;  Clark  v.  Hershy,  52  Ark. 
480,  12  S.  W.  1078,  holding  questions  not  presented  on  first  appeal 
may  be  reviewed;  dissenting  opinion  in  Wright  v.  Carson  Water 
Co.,  28  Nev.  50,  42  Pac.  200,  majority  holding,  where  facts  are  not 
changed,  court  is  bound  by  former  decision. 

Pablie  lands.—  **  Granted  lands  "  and  '*  indemnltj  lands,**  in  mtt- 
road  grant,  defined  and  explained,  p.  232. 

Approved  in  Wisconsin  R.  R.  v.  Price  County,  188  0.  S.  513,  88 
L.  695,  10  S.  Ct  847,  United  States  v.  Missouri,  etc.,  Ry.,  141  U.  8. 
875,  35  L.  771,  12  S.  Ct  19,  and  New  Orleans,  etc.,  Ry.  v.  Parker, 
143  U.  8.  58,  86  L.  70,  12  8.  Ct.  369,  aU  holdhig  tiUe  to  indemnity 
lands  does  not  pass  until  their  selection  is  approved  by  secretary  of 
interior;  Wisconsin,  etc.,  R.  Co.  v.  Forsythe,  43  Fed.  888,  until  in- 
demnity lands  are  selected,  title  remains  in  United  States;  Northern 
Pac.  R.  Co.  V.  Amacker,  58  Fed.  54,  holding  party  was  entitled  to 
perfect  his  title;  United  States  v.  Winona,  etc,  R.  Co.,  67  Fed.  952, 
967,  82  U.  8.  App.  272,  iK^ding  lands  pre-empted  at  time  map  of 
location  is  filed  are  exempted  from  grant;  8t  Paul,  etc.,  Ry.  v.  Sage, 
71  Fed.  46,  50,  86  U.  8.  App.  340.  holding  act,  in  absence  of  filing  of 
map,  did  not  withdraw  lands;  Southern  Pac.  R.  R.  v.  Wood,  124 
Cal.  488,  57  Pac  888,  holding  filing  of  map  did  not  perfect  title  to 
indemnity  lands;  Jackson  v.  La  Moure  County,  1  N.  Dak.  239,  240, 
46  N.  W.  450,  indemnity  lands  are  not  taxable  until  their  selection 
Is  approved  by  secretary  of  interior;  Northern  Pac.  R.  B.  v*  Barnes, 
8  N.  Dak.  865,  51  N.  W.  408,  arguendo. 

Public  lands. —  Act  of  1865,  granting  lands  to  Minnesota,  reserved 
the  *« granted**  not  the  ''indemnity"  lands,  p.  282. 

Beafflrmed  In  8t  Paul,  etc,  Ry.  v.  Qreenalgh,  189  U.  S.  21,  85  L. 
78,  11  S.  Ot  898L 
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117  U.  8.  233-236,  29  L.  890,  COFFEY  ▼.  UNTTBD  STiiTEl 

Gonrts. —  Practice  in  suits  In  rem.  in  Federal  courts,  ma  not 
changed  by  process  act  of  1S72,  p.  235. 

Approved  in  United  States  v.  Molloy,  31  Fed.  23,  holding  ^v^end* 
ant,  under  Federal  statutes,  was  not  entitled  to  a  new  trial;  Uttited 
States  V.  Fifty  Boxes,  92  Fed.  602,  holding  B.  S.,  S  914,  doet  not 
require  Federal  court  to  follow  State  statute  as  to  manner  sfi  tMk^ 

ing  depositions  in  proceedings  in  rem. 

117  V.  S.  236-241,  29  L.  888,  PHEDPS  T.  OAKB. 

Courts.— B.  S.,  S  914,  establishing  State  practice  In  Federal 
courts,  does  not  require  them  to  renounce  a  Jurisdiction  lawfully 
nttacliing  imder  act  of  Congress,  p.  239. 

Beafllrmed  in  O'Connell  y.  Beed,  56  Fed.  534.  Approved  In  BonXtt- 
eni  Pac  Ca  t.  Denton,  146  U.  S.  209,  36  L.  945.  13  S.  Ot  47,  and 
Mexican  Central  By.  v.  Plnkney,  149  U.  S.  206,  37  L.  704,  18  S.  Ct 
864,  both  holding  Texas  statute  giving  to  special  appearance  the 
effect  of  a  general  appearance,  is  not  binding  on  Federal  courts; 
Campbrfl  V.  Haverhill,  155  U.  S.  615.  39  L.  282,  15  S.  Ot.  219,  hold- 
ing statutes  of  limitation  of  several  States  apply  to  actions  at  law 
for  infringement  of  patent;  In  re  Rugheimer,  36  Fed.  373,  holding 
institution  of  condemnation  proceedings  by  petition  of  agrait  of 
United  States,  was  proper;  Nat  Cash-Begister  Co.  v.  Leland,  77  Fed. 
243,  holding  act  of  1892  merely  provided  an  additional  mode  of 
taking  depositions;  Chapp^l  v.  United  States,  81  Fed.  767,  holding 
question  of  damages  was  properly  submitted  to  Jury. 

Oourta. —  Admission  of  landlord  aa  defendant  in  ejectment  against 
tenant  was  proper  under  Missouri  practice,  but  this  need  not  divest 
Circuit  Court's  Jurlsdictl<Hi  from  diverse  citizenship  of  original  de- 
fendants, p.  241. 

Beafflrmed  In  Hardenbergh  t.  Bay,  161  U.  S.  118.  38  L.  95, 14  S.  Ot 
806.  Approved  In  Baltimore,  etc..  Loan  Assn.  v.  Alderson,  90  Fed. 
147,  61  U.  S.  App.  645,  upholding  appointment  of  receiver  for  prop- 
erty outside  of  Jurisdiction;  Bock  Island  Nat  Bank  v.  Thompson,  173 
IlL  600.  64  Am.  St  Bep.  141,  60  N.  B.  1091,  holding  Uen  of  Federal 
Jndgmmit  Is  co-extensive  with  its  territorial  Jurisdiction;  Bland  ▼. 
Fluman,  29  Fed.  673^  holding  parties  could  intervene  regardless  of 
citizenship;  Jarboe  v.  Temple,  38  Fed.  217,  holding  subsequent  trans- 
fer of  cause  of  action  will  not  divest  Jurisdiction;  Bumham  v.  First 
rrat  Bank,  63  Fed.  166,  holding  citizenship  of  substituted  parties 
cannot  give  right  of  removal;  Minneapolis  v.  Benm,  66  Fed.  681, 
State  statute  giving  elective  franchise  does  not  atfect  status  of  allea; 
Wetherby  t.  Stlnaon,  62  Fed.  176,  holding  defendant  by  disclaim- 
ing, was  not  dismissed  from  case;  Wheeling  Bridge,  etc.  By.  t.  Coch- 
ran, 68  Fed.  144,  holding  Federal  courts  should  follow  State  prac^ 
Uce;  Bodetj  ef  Shaken  r.  Watson,  68  Fed.  786,  holding  subsequent 
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iotenrentloQ  of  executrix  did  not  oust  Jurisdiction;  Sioux  City,  etc.. 
Warehouse  Co.  v.  Trust  Co.,  82  Fed.  128,  40  U.  S.  App.  633,  holding 
subsequent  Introduction  of  parties  will  not  oust  jurisdiction;  Mitch- 
ell T.  Smale,  140  U.  8.  409,  85  L.  443,  11  S.  Ct  820  (see  dissentins 
opinion.  140  U.  a  416,  88  L.  446,  11  8.  Ot  840),  arguendo. 

Barties.— Court  may  allow  stran^r  to  intervene  pro  interesse 
•uo,  p.  241. 

ApproTed  In  Osborne  r.  Barge,  30  Fed.  806,  holding  party  could 
Intervene  in  equitable  action,  though  he  would  have  had  a  remedy 
at  law;  Compton  v.  Jesup,  68  Fed.  279,  81  U.  S.  App.  486,  holding 
court  could  compel  any  person  claiming  an  interest  to  come  in. 

117  U.  a  241-254,  29  L.  868,  BX  PARTE  BOYAUiw 

Courts. —  Circuit  Court  may  release  on  habeas  corpus  State  pris- 
oner, held  contrary  to  Federal  Constitution*  p.  250. 

Reaffirmed  in  In  re  Ab  Jow,  12  Sawy.  91,  29  Fed.  183,  and  Bx 
parte  Jervey,  66  Fed.  959.  Approved  in  In  re  Loney,  134  U.  S.  377. 
83  L.  951,  10  S.  Ot  586,  discharging  person  arrested  for  perjury  in 
testifying  upon  a  contested  election  of  congreseman;  In  re  Mills. 
185  TI.  8.  269,  34  L.  110,  10  S.  Ct  764,  granting  writ  where  sentence 
was  unconstitutional;  In  re  Chapman.  156  U.  8.  215,  39  L.  402,  15  8. 
Ct  332,  refusing  writ;  In  re  Neagle,  14  Sawy.  245,  39  Fed.  842,  5 
L.  R.  A.  83,  discharging  United  States  nuirshal  arrested  under 
State  process:  In  re  Relnltz,  39  Fed.  205,  4  L.  R.  A.  237,  releasing 
extradited  person  arrested  under  State  process,  before  he  could 
return;  In  re  Heine,  42  Fed.  546,  releasing  agent  imprisoned  for  sell- 
ing liquor;  In  re  White,  43  Fed.  914,  11  L.  R.  A.  285,  releasing  agent 
citizen  of  another  State,  soliciting  without  a  license;  Bx  parte  Con- 
way, 48  Fed.  77,  releasing  person  imprisoned  for  act  done  under 
Federal  authority;  In  re  Waite,  81  Fed.  362,  releasing  officer  of 
United  States  charged  wtth  crime  in  State  court;  dissenting  opinion 
in  Mahon  v.  Justice,  127  U.  8.  718,  32  L.  289,  8  8.  Ct  1214,  maj<^ty 
refusing  to  discbarge  on  habeas  corpus  person  abducted  to  another 
State  and  arrested;  In  re  Ladd,  74  Fed.  34,  and  United  States  t. 
Rauscher,  119  U.  8.  431«  80  L.  438,  7  &  Ct  246,  arguendo.  See  10 
Am.  St  Rep.  210,  note. 

Courts. —  But  such  release  is  discretionary,  to  be  subordinated  to 
•pedal  circumstances  requiring  Immediate  action,  p.  258. 

Reaffirmed  in  Bx  parte  MIrzan,  119  U.  8.  586,  30  L.  613,  6  a  Ct. 
842,  Bx  parte  Hanson,  11  Sawy.  661.  28  Fed.  130,  United  States  v. 
Ronaa,  38  Fed.  119,  120,  In  re  Christensen.  48  Fed.  248,  244.  In  re 
Van  Vliet,  43  Fed.  768,  10  L.  R.  A.  454,  In  re  King,  51  Fed.  436, 
United  States  v.  Chapel,  54  Fed.  140,  In  re  Huae,  79  Fed.  806^  808. 
48  U.  8.  App.  321.  324.  In  re  Orice,  79  Fed.  638,  In  re  Alexander,  84 
Fed.  688,  Ncablt  v.  Hert,  91  Fed.  125,  and  Baton  v.  West  Vlrglala, 
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»1  Fed.  766,  61  U.  S.  Aw>.  676.  ApproTed  In  Ex  parte  B^yall.  IIT 
U.  S.  256,  29  L.  872,  6  8.  Ot  742,  refneing  to  discharge  prfamwr  In 
advance  of  trial;  Ex  parte  Fonda,  117  U.  S.  518,  29  L.  994,  6  S.  Ot 
848,  d^ijing  petition;  In  re  Terry,  128U.  S.  302,32L.408,98.OL 
78,  reprinted  In  13  Sawy.  461,  holding  Supreme  Court  not  required  tM 
exercise  power  to  inquire  into  restraint  of  any  person;  In  re  Nea^e, 
1S5  U.  S.  74,  34  L.  75,  10  S.  Ot  672,  14  Sawy.  315,  discharging  United 
States  nuLFBhal  from  State  custody;  In  re  Duncan,  139  U.  S.  454,  35 
L.  222,  11  S.  Ct  575.  refusing  to  Interfere  pending  appeal;  In  re 
Wood,  140  U.  a  289,  36  li.  609,  11  S.  Ot  742,  holding  that  question 
should  have  been  raised  and  determined  by  trial  court;  Oook  ▼. 
Hart  146  U.  S.  194,  195.  86  L.  940,  13  8.  Ct  43,  44.  and  In  re  Freder. 
Ich,  149  U.  a  75,  77,  37  K  656,  657,  13  a  Ct  795.  796,  In  absence  of 
special  dreumstances,  person  should  be  compelled  to  seek  venrlew 
by  writ  of  error;  New  York  v.  Bno,  155U.  a92,89L.82,16aOt 
31,  declining  writ,  where  it  did  not  m?pear  that  case  was  urgent; 
In  re  Chapman,  166  U.  S.  216.  217,  39  L.  402,  403,  16  S.  Ct  362, 
833^  courts  are  reluctant  to  interfere  with  proceedings  not  finally 
determined;  Washington  v.  Coovert,  164  U.  S.  702,  41  L.  1182,  17  a 
Ot  1000,  discharging  writ;  lasigi  v.  Van  De  Carr.  166  U.  S.  394.  41 
L.  1049,  17  a  Ct  596,  upholding  order  of  District  Court  dismissing 
writ;  Whitten  v.  Tomlinson,  160  U.  S.  240.  241,  242,  40  L.  411,  412,  16 
a  Ct.  801,  302,  Baker  v.  Grice,  169  U.  S.  290,  42  L.  750,  18  a  Ot  326, 
and  Tinsley  v.  Anderson,  171  IT.  S.  106,  18  S.  Ot  807.  dismissfaig  writ 
issued  before  trial;  Fitts  v.  McGhee.  172  U.  S.  532,  633.  19  a  Ct  276^ 
276;  dissolving  injunction  of  Cireuit  Court  restraining  preaecutloB 
of  indictments  in  State  court;  Ohio  v.  Thomas,  173  U.  S.  284,  285, 
19  S.  Ct  456.  releasing  Federal  officers  arrested  by  State;  Markuson 
V.  Boucher,  175  U.  S.  186,  20  a  Ct  77,  holding  State  judgments  in 
criminal  cases  should  not  be  reviewed  on  habeas  corpus;  Ex  parte 
Yung  Jon.  12  Sawy.  78.  28  Fed.  309,  denying  writ;  In  re  Neagle, 
14  Sawy.  249.  39  Fed.  846.  5  L.  R.  A.  85.  discharging  United  States 
marshal  arrested  by  State  court;  Ex  parte  Coy,  32  Fed.  916^  holding 
relator  could  claim  exemption  from  trial  for  any  offense  other  than 
that  in  extradition  papers;  In  re  Reinltz.  39  Fed.  209,  4  L.  B.  A.  239. 
releasing  extradited  person  arrested  under  State  i>roce8s  before  be 
could  return;  In  re  Converse,  42  Fed.  218.  refusing  to  discharge  pris- 
oner; Bx  parte  Kieffer,  40  Fed.  400.  issuing  habeas  coriras,  right  of 
appeal  being  an  inadequate  protection;  United  States  v.  Fiscus.  42 
Fed.  397,  refusing  to  discharge  prisoner  in  advance  of  trial;  In  re 
Johnson.  46  Fed.  480,  where  prisoner  confined  under  sentence  of 
Federal  court  is  released  by  State  court  he  may  be  rearrested;  In 
re  Fox.  61  Fed.  433,  person  under  bail  In  Federal  court  has  no  right 
to  be  released  from  arrest  by  State  court;  In  re  Fllnn,  57  Fed.  499, 
leaving  constitutionality  of  act  to  State  courts;  In  re  Haldonado^ 
63  Fed.  827,  holding  that  the  error  of  State  court  could  not  be  cor- 
rected   by  habeas    corpus;    In    re   Hacker,  78  Fed.  46Bl  holding 
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pdwooer  will  not  be  discharged  on  habeas  oorpTM  for  tnsofflclency 
of  Indictment;  In  re  Krug,  79  Fed.  810,  refuslnc  to  Issne  widt  where 
It  wouM  Interfere  with  ezecntlon  of  State  laws;  Campbell  t.  Waite, 
•8  Fed.  107,  09  IT.  8.  App.  744,  releasing  Federal  officer  arrested 
wMe  dlscharftng  his  dnty;  United  States  t.  McAleese,  98  Fed.  658, 
refnatng  relief  where  prisoner  had  exhausted  his  remedy  in  State 
fort;  In  re  Anderson,  94  Fed.  492,  refusing  to  discharge  United 
States  marshal  executing  process  outside  of  hte  district;  In  re  Brad- 
ley, 90  Fed.  9f0,  971,  refusing  to  discharge  prisoner  on  ground  that 
ollteM  was  committed  at  soldiers'  home;  King  t.  BTLean  Asylum, 
04  Fed.  857,  21  U.  S.  App.  407,  26l4.a.A.798,andInie  Rowe,  77 
Fed.  107,  40  U.  8.  ApiK  516k  arguendo. 

Oonrta. —  Bren  after  conriction,  prisoner  may  be  so  discharged,  in 
discretion  of  Oircult  Oourt,  p.  268. 

117  U.  a  254-256,  29  L.  872.  EX  PABTB  BOTALX«. 

Courts. —  Federal  court  should  not  release,  on  habeas  corpus,  one 
unlawfully  in  State  custody,  in  adyance  of  trial,  p.  256. 

Reaffirmed  In  Bx  parte  Hirsan,  119  U.  8.  686,  80  L.  OlS,  0  S.  Ot 
842.  Approred  In  New  York  t.  Bno,  160  U.  S.  96,  90,  89  L.  88,  16  a 
Ot  82,  declining  writ,  where  It  did  not  appear  that  case  was  urgent: 
In  re  Obapman,  150  U.  a  217,  89  L.  408,  16  a  Ot  888,  courts  are 
nluctant  to  interfeie  with  proceedings  not  flnaUy  determined; 
United  States  t.  Fiscua,  42  Fed.  897,  refusing  to  discharge  prleoner 
to  adTaoce  of  triaL 

117  U.  a  266-271,  29  U  801  APPLSGATI  T.  LBXINOTON,  VTCU 
MIN.  OO. 

ejectment —  Deed  genuine  in  appearance,  of  antiquity,  and  tPtm 
fkom  snspicioti.  Is  admissible  in  eridence,  p.  200. 

Srldenoe. —  Record  of  former  si^t  is  admissible  to  prof  osUatsnl 
Oact  of  anUqulty  of  deeds  and  custody,  p.  201. 

Bridsnoe. —  Recorder's  apparently  genuine  certtOcate  Is  eenpe- 
tsDt  eridence  that  deed  recorded,  p.  202. 

Xrldsnoe.—  Deed  Is  admissible,  if  thirty  yeare*  oUL  In  ftvpsr  tm- 
tody,  and  possession  had  thereonder,  p.  268. 

Beafflrmed  in  ITOlaskey  t.  Barr,  47  Fed.  109,  Templeton  t. 
Lo^ett  n  Fed.  268,  41  U.  a  App.  892,  Renter  t.  Stuckart  181  m. 
688^  04  N.  m  1017,  and  Woods  t.  Bonner,  89  Tenn.  419,  IB  a  W. 
09.  Approred  in  Fulkersoo  t.  Holmes,  117  U.  a  897,  29  L.  918,  0 
6.  Ot  784,  admitting  deed  as  an  ancient  dmrwiiuiit;  Van  Omiden  t. 
Virginia,  etc..  Iron  Oo.,  52  Fed.  846,  8  U.  a  App.  SO,  ^^Mimg 
anQj  of  unrecorded  and  lost  deed. 

Ooorts. —  It  Is  presumed  that  court  of  general  Jurisdiction  had 
parties  duly  served  by  publication,  where  Its  order  is  on  flie,  p.  STL 
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Approred  In  Guaranty  Trost  Co.  t.  Green  CSove  R.  B.,  139  U.  ft. 
148,  35  li.  120,  11  S.  Ot  516,  holding  publication  for  four  lunar 
months  was  Insufficient;  Foster  v.  Glrens,  67  Fed.  691,  81  U.  a  App. 
620.  holding  recital  In  Judgment,  of  service  by  pnbllcatton,  was 
snffldent;  Boyd  ▼.  Boane,  49  Ark.  413,  414,  6  S.  W.  70B,  holding 
presnmption  of  service  raised  by  record  to  be  condnslre;  Gregory 
▼.  Bartlett,  55  Ark.  86,  17  S.  W.  845,  where  statute  requires  m  warn- 
ing order  to  appear  of  record,  no  presumption  In  favor  of  record 
will  be  Indulged  In  Its  absence;  McConnell  v!  Day,  61  Ark.  475,  83 
8.  W.  734,  presuming  judgment  of  domestic  court  of  general  juxis- 
diction  In  collateral  Inquiry,  to  be  within  jurisdiction;  Porter  v. 
Dooley,  66  Ark.  7,  49  8.  W.  1085,  refusing  to  set  aside  decree,  be- 
cause affidavit  contained  no  certificate  of  magistracy;  Seculovich  v. 
Morton,  101  GaL  677,  40  Am.  St  Rep.  107,  36  Pac.  387,  plaintiff,  In 
spite  of  defendant's  absence  from  State,  could  have  had  a  commis- 
sioner appointed  to  convey  the  land;  State  v.  Eddy,  10  Mont.  318,  25 
Pac.  1034,  holding  taking  of  personal  judgment,  without  embodying 
directions  for  sale,  did  not  destroy  lien  of  attachment;  Amy  v.  Amy. 
12  Utah,  814,  823,  326,  42  Pac.  1126,  1129,  where  judgment  recites 
service  by  publication,  presumption  of  court's  jurisdiction  Is  not 
overcome  by  defendant's  non-residence.  See  94  Am.  Dec  769,  note. 
Smythe  v.  Henry,  41  Fed.  710,  arguendo. 

Miscellaneous. —  Gited  generally  In  Glarke  t.  Seay,  —  Ky.  — , 
61  fi.  W.  589. 

117  U.  a  271-272,  29  L.  898,  BOABDMAN  T.  TOFFBY. 

AppeaL — General  finding  by  court,  without  jury,  preelndes  In- 
quiry into  special  facts,  p.  272. 

Approved  in  Bowden  v.  Bumham,  59  Fed.  754,  19  U.  S.  App.  448, 
and  Fourth  Nat  Bank  v.  Belleville,  83  Fed.  675,  58  U.  S.  App.  629. 
«n  assignment  of  errmr  upon  a  general  finding  by  court,  without  a 
Jury,  raises  no  question  for  review;  Burrows  v.  Niblack,  84  Fed. 
112,  53  U.  S.  App.  715,  holding,  under  Illinois  statute,  motion  in 
arrest  of  judgment  in  assumpsit,  rendered  after  waiver  of  jury, 
will  not  lie,  where  finding  is  general. 

Miscellaneous. —  Mlsdted  in  Boyd  v.  Roane,  49  Ark.  4H  i  8.  W 
708. 

117  U.  8.  272-276,  29  L.  897,  JBFFBRSON  v.  DRIVBR. 

Removal  tor  local  prejudice  is  only  obtainable  where  all  dsfsod- 
ants  of  different  citlsaiship  from  plaintiffs,  ik  274. 

Reaffirmed  in  Rosenthal  v.  Goates,  148  U.  S.  146,  87  L.  400,  18  8. 
Gt  577,  Thouron  v.  Bast  Tennessee,  etc.,  Ry.,  88  Fed.  676,  and 
Adelbert  GoUege  v.  Toledo,  etc.,  Ry.,  47  Fed.  845.  Approved  tai 
Lawscm  v.  Richmond,  etc.,  R.  R.,  112  N.  G.  397,  17  8.  B.  172,  where 
prerequisites  for  removal  do  not  exist.  State  court  may  decline  to 
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permit  It;  Balrd  t.  Richmond,  etc.,  R.  R.,  118  N.  C.  608,  18  8.  B. 
609,  Circuit  Court,  on  being  satisfied  of  its  jurisdiction,  can  ordtf 
removal  of  salt 

Distinguished  in  Whelan  t.  New  York,  etc.,  R.  Co.,  85  Fed.  857, 
1  !«.  R.  A.  71,  and  n.,  holding  act  of  1887  repeals  subd.  8,  S  630,  R.  8.; 
Bonner  t.  Meikle,  77  Fed.  480,  under  act  of  1887-1888^  it  Is  not 
necessary,  where  all  i>laintlffs  are  citizens  of  State  where  suit  is 
brought,  that  all  defendants  be  citizens  of  different  States. 

Remoral  of  separable  cootroTersy,  provided  in  R.  8.,  §  630,  does 
not  apply  to  removal  for  local  prejudice,  p.  274. 

Reaffirmed  in  Cambria  Iron  Co.  v.  Ashbum,  118  U.  S.  57,  30  L. 
61,  6  8.  Ot  930.  Cited  in  Young  v.  Parker,  132  U.  8.  270,  83  L.  353, 
10  8.  Ct  77,  arguendo. 

BemovaL— Purchase  pendente  lite,  made  party,  is  subject  to 
disabilities  of  other  parties,  as  resi>ect8  removal,  p.  274. 

Approved  in  Farmen^  etc,  Nat  Bank  t.  8chu8ter,  86  Fed.  165^ 
52  U.  8.  Ai^  620,  one  intervening,  after  mistrial  In  8tate  eonxU 
cannot  have  cause  removed. 

U7  U.  8.  275-279,  29  !«.  800,  SLOANE  v.  ANDBR80N. 

BemoTsL — J<rint  actioo  in  tort  Is  not  rendered  separable  by 
separate  answers  and  defenses,  p.  270. 

Reaffirmed  in  Fidelity  Ins.  Co.  v.  Huntington,  117  U.  8.  281,  29 
L.  809,  6  8.  Ot  784,  Plymouth  Min.  Co.  v.  Amadore  Canal  Co.,  118 
U.  8.  270,  30  U  234,  6  8.  Ct  1037,  LKtle  v.  GUes,  118  U.  8.  601,  80 
U  271.  7  8.  Ct  85,  Thorn,  etc..  Hedge  Co.  v.  Filler,  122  U.  8.  543, 
30  L.  1237,  7  a  Ct  1267,  Graves  v.  Corbln,  182  U.  8.  588,  33  L.  468, 
10  8.  Ot  202,  LouisviUe,  etc.,  R.  R.  v.  Wangelln,  132  n.  8.  601,  88 
L.  476,  10  a  Ct  204.  Torrence  v.  Shedd.  144  U.  8.  531,  36  L.  581, 
12  8.  Ct  727,  Powers  v.  Chesapeake,  etc.,  Ry.,  169  U.  8.  07,  42  L, 
675,  18  &  Ot  266,  Rumsey  v.  Call,  28  Fed.  771«  8outhworth  v.  Reld, 
36  Fed.  452,  8tanbn>ugh  v.  Cook.  88  Fed.  878.  3  L.  R.  A.  402,  Ames 
V.  Chicago,  etc,  Ry.,  89  Fed.  688.  State  v.  Columbus,  etc.,  Ry..  48 
Fed.  628,  and  O'Harrow  v.  Henderson,  52  Fed.  760.  Approved  in 
Core  T.  Vinal,  117  U.  8.  348.  29  L.  913.  6  8.  Ot  767,  holding  separable 
controversy  cannot  arise  when  defendants  in  trespass  plead  jointly; 
Brooks  V.  Clark,  119  U.  &  511.  80  L.  485.  7  8.  Ct  303.  holding  that 
controversy  was  not  a  separable  one;  Winnemans  v.  SdgingtoB, 
27  Fed.  826.  holding  cause  not  separable  when  all  defendants  aie 
interested  adversely  to  defendant;  Western  Union  Tel.  Co.  v. 
Brown,  82  Fed.  888»  holding  no  separable  controversy  for  purpose 
of  removal  exists  in  action  against  principal  and  surety  on  bond; 
Seddon  T.  Virginia,  etc.  Iron  Co.,  36  Fed.  9,  1  L.  R.  A.  110,  boldteg 
defendants  soed  jointly  must  be  regarded  as  real  parties  in  interest; 
Sexton  V.  8eelye^  89  Fed.  705.  holding  neither  joint  defendant  nay 
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remoTe,  on  gronnd  that  he  might  have  been  sued  separatdj;  Bum- 
bam  ▼.  Flnrt  Nat.  Bank,  53  Fed.  166,  10  U.  S.  App.  486,  haUiac 
non-resident  defendant  in  replevin,  substltnted  for  aheitff,  caan»t 
remoTa;  Thompsos  t.  Ohlcago,  etc.  By.,  60  Fed.  774,  holding 
fallnre  of  defendants  to  join  in  petition,  fatal  to  removal,  cause  not 
being  separable;  In  re  The  Jamecke  Ditch,  69  Fed.  170,  holding 
cause  not  made  separable  by  filing  of  conflicting  separate  defenses; 
Waraz  v.  Oindnnati,  etc..  By.,  72  Fed.  640,  holding  joinder  of  resi- 
dent defendant,  to  prevent  removal,  mnst  be  afflrmatlTely  shown; 
Oreagh  ▼.  Equitable  Life  Ina  Oo.,  88  Fed.  8,  holding  one  ot  several 
joint  defendants  cannot  remove,  on  ground  of  separable  controveiey 
as  to  lien;  Zeller  v.  Martin,  64  Wis.  6,  54  N.  W.  331,  holding  defend- 
ant cannot  insist  upon  change  of  venue,  not  desired  by  joint  and 
several  co-defendants;  Wetherby  v.  Stinson,  62  Fed.  176^  18  U.  8. 
App.  714,  dismissing  suit,  although  defendant  co-dtizen  of  com- 
plainant, filed  disclaimer;  Woodmm  v.  Olay,  33  Fed.  899.  and 
Kaitel  T.  Wylie,  88  Fed.  867,  when  plaintiff  elects  to  sue  jointly, 
defendants  cannot  make  action  several;  Dow  v.  Bradstreet  Co.,  46 
Fed.  826,  holding  allegations  of  complaint  true,  in  determining 
whether  cause  is  separable;  Brown  v.  Goxe,  75  Fed.  690,  and 
Moore  t.  Los  Angeles,  etc..  Steel  Co.,  89  Fed.  78,  both  holding  on 
plaintifTs  election  to  sue  jointly,  neither  defendant  can  treat  actSon 
as  several,  for  removal  purposes;  Deere  v.  Chicago,  etc.  By.,  8i 
Fed.  881,  holding  plaintiff  may  sue  jointly,  although  motive  is  to 
prevent  removal;  Weller  v.  J.  B.  Face  T.  Co.,  32  Fed.  862,  argoeado. 
Distinguished  in  Fergason  v.  Chicago,  etc.  By.,  63  Fed.  176), 
hiding  cause  of  action  against  railroad  and  employees,  for  m^ 
gence,  separable. 

117  U.  8.  280-282,  29  L.  896,  FIDBLITY  INS.  CO.  T.  HUNTING- 
TON. 

BemoTal  cannot  be  had  for  separable  contioversies,  on  creditor's 
bill  to  subject  incumbered  iHroperty  to  lienholders,  p.  281. 

Beafflrmed  in  Young  t.  Parker,  182  U.  S.  270,  38  L.  958,  10  8.  Ot. 
76,  Bosenthal  v.  Coates,  148  U.  &  147,  37  L.  400,  18  8.  Ot  577,  and 
Tombnll  Wagon  Co.  t.  Llnthlcmn  Carriage  Co.,  80  Fed.  5.  Ap- 
proved in  Little  V.  Giles,  118  U.  S.  601,  30  L.  271,  7  S.  Ct  35.  Graves 
V.  Oorbin,  132  U.  a  588,  33  L.  468,  10  S.  Ot  201,  Toirence  v.  Shedd, 
144  U.  8.  530,  532,  36  L.  531,  12  S.  Ct  727,  728,  Bumsey  v.  Call,  28 
Fed.  771,  Hax  v.  Caspar,  31  Fed.  500,  Stanbrough  v.  Cook,  38  Fed. 
878,  8  L.  B.  A.  402,  Ames  v.  Chicago,  etc..  By.,  89  Fed.  888,  684, 
In  M  San  Antonia,  etc..  By.,  44  Fed.  145,  State  v.  Columbus,  etc 
B.  Co.,  48  Fed.  628,  and  Thurber  v.  Miller,  67  Fed.  875,  82  U.  8. 
App.  209,  all  holding  filing  of  separate  answers  by  defendants 
jolntiiy  sued,  does  not  create  separate  controversies;  Brooks  v.  Clark, 
119  U.  8.  511,  30  L.  485,  7  8.  Ot.  803,  holding  that  controversy  was 
not  a  separable  one;  Bellaire  t.  Baltimore,  etc,  B.  B.,  146  U.  S. 
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lift  M  U  m,  IS  &  Ot  17,  petidoii  of  city  agminst  leaser  and  lessee, 
to  ctwjjcmn  land.  Is  not  a  separable  oontrorersy  between  lessee  and 
fftaiBtiff;  Thompson  t.  Dixon,  28  Fed.  6,  remanding  cause  to  State 
court;  Western  Union  TeL  Co.  ▼.  Brown,  82  Fed.  888.  holding  no 
separable  coatrorersy  for  poiposes  of  remoral  eKlsts,  in  action 
against  principal  and  sniety  on  bond;  Anderson  t.  Appleloa,  82 
Fed.  869,  holding  action  te  establish  a  will  was  a  single  contro- 
versy; Woodmm  t.  Olay,  88  Fed.  899,  wh^  plaintiff  electe  to  sua 
jointly,  defendants  cannot  make  action  several;  Bisseli  v.  Canada, 
etc.,  By.,  89  Fed.  226,  holding  petition  failed  to  show  a  separable 
controTersy  between  mortgagee  and  lien  claimants;  W^der  y. 
Vlrgliila,  etc.  Iron  Co.,  46  Fed.  681,  holding  incidental  averments 
of  indebtedness  did  not  constitote  a  separable  controversy;  Adelbert 
College  T.  Toledo,  etc.  By.,  47  Fed.  846,  \n  snit  to  assert  lien  of 
certain  railroad  eqnlpment  bonds,  trustees  nnder  mortgage  cannot 
remoTo  canse;  Shayer  t.  Hardin,  80  Fed.  802,  and  Marsh  t.  Atlanta, 
eitc,  B.  Co.,  53  Fed.  168^  holding  there  was  no  separable  contro- 
versy; Swe^iey  t.  Grand  Island,  etc,  B.  Co.,  61  Fed.  6,  solt  te 
enforce  mechanic's  Hen  on  railroad,  was  not  a  separable  controversy 
between  plaintiff  and  nallroad;  Oamer  t.  Second  Nat.  Bank,  66  Fed. 
871,  where  defendante  are  eltisens  of  different  State  from  plaintiff, 
any  oae  of  tbem  may  remove  canse;  In  re  The  Jamecke  Dttdi,  69 
Fed.  169,  ITO,  171,  holding  canse  not  made  separable  by  filing  of 
conflicting  defenses;  Davis  v.  Oonnty  Oonrt,  88  Fed.  706,  holding 
suit  for  Injoiietkms  was  not  separable;  Alkire  Grocery  Go.  v.  Bich^ 
sin,  91  Fed.  84,  holding  that  amount  claimed  by  judgment  creditor 
determined  Jurisdiction  of  court;  Springer  v.  Sheets,  lift  N.  C.  879, 
20  S.  B.  470,  where  complete  relief  cannot  be  had  without  the 
pessence  of  all  defendants,  there  Is  no  separable  controversy;  State 
V.  Adams,  9  Ohio  O.  0.  24,  holding  that  there  was  a  single  cause  of 
action;  Merchants,  etc^  Press  Co.  v.  Insurance  Co.,  151  U.  S.  882, 
88  L.  206,  14  S.  Ct  871,  and  Insurance  Cos.  v.  Carrier  Oos.,  91 
Tesn.  542,  19  S.  W.  756,  in  action  against  carrier,  there  Is  no 
separable  coittroversy  as  to  his  insurers;  Wdler  t.  J.  B.  Pace 
Tobacco  Co.,  82  Fed.  862,  arguendo. 

Distinguished  in  Foster  v.  Chesapeake,  eto..  By.,  47  Fed.  878.  879, 
removing  controversy  as  to  priority  of  liens;  Wwgtmon  t.  Ohicago, 
etc..  By.,  68  Fed.  178,  holding  cause  of  action  against  railroad  and 
employees,  for  negligence,  separable. 

m  V.  (8.  282-288,  29  U  905,  KLBINSCHMIDT  T.  McANDBBWS. 

Bxceptlon  to  ruling  sustaining  non-suit  is  an  exception  wlthlB 
IC<MitaBa  code,  p.  286. 

Beallrmed  la  Bmerson  t.  Bldorado  Ditch  Co.,  18  Moot  254,  44 
Pac  971,  and  MAay  v.  Montana  Union  By.,  18  Mont  20,  81  Pac 
1001.  Approved  to  Lalande  t.  McDonald,  2  Idaho,  287,  18  Pac  848; 
boldtag  appeal  will  lie  from  Judgment  of  non-suit 
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BzceptioiiSy  bill  of,  may  include  matten  preyiotu  to  final  Jodg- 
mentf  &  f.,  testimony  on  which  non-suit  based,  p.  286. 

AppeaL —  Montana  law,  limiting  tlma  for  appeals,  does  not  apply 
t»  roling  sustaining  non-suit,  p.  287. 

Reaffirmed  in  Gilliam  v.  Black,  16  Biont.  219,  40  Pac.  80A. 

Fraudulent  conreyances. —  BUI  of  sale,  at  9  o'clock,  p.  dl,  fol> 
lowed  by  possession,  4  a.  m..  Is  **  immediate  deUvery,''  p.  288. 

Oited  in  97  Am.  Dec.  346,  note. 

117  U.  S.  288-312,  29  L.  880,  THB  OHBROKBB  TRUST  FnND& 

Indians. —  United  States  has,  by  treatlea,  recognised  Qkerokeea 
as  one  tribe  or  nation,  p.  295. 

Approved  in  Mehlin  t.  Ice,  56  Fed.  16^  19,  12  U.  fi.  App.  806, 
holding  Judgments  of  courts  of  Cherokee  Nation  entitled  to  same 
respect  as  those  of  territorial  courts. 

T«ii<Mig- —  Gherokees,  in  North  Carolina,  left  their  nation  by  rs- 
ilQsal  to  remove,  and  are  State  citizens,  p.  309. 

Approved  in  United  States  v.  Boyd,  68  Fed.  578,  680,  682;  684, 
entertaining  suit  by  United  States,  as  guardian  of  North  OaxoUna 
Gherokees,  to  protect  their  interests;  State  v.  Newell,  84  Ble.  466, 
24  AtL  943,  holding  Indians,  resident  within  State,  are  not  "  Indian 
Tribes; "  In  re  Narragansett  Indians,  20  R.  L  781,  40  AtL  872,  wlieto 
tribe  of  Indians  has  ceased  to  exercise  the  functions  <ii  govern- 
ment, State  may  terminate  its  tribal  exist«ice. 

Indians. —  North  Carolina  Gherokees  were  entitled  to  no  share  In 
Cherokee  annuity  fund,  p.  312. 

117  U.  S.  312-327,  29  L.  873,  PHCBNIX  TRUST  GO.  v.  BRIB,  BTO, 
TRANSPORTATION  GO. 

Insurance. —  At  common  law,  carrier's  right  of  subrogation 
oould  only  be  asserted  in  Insured's  name,  p.  321.  ^ 

Approved  in  United  States  v.  American  Tobacco  Co.,  166  U.  ft. 
474,  41  Ii.  1083,  17  S.  Ct  621,  holding  ^at  action  was  properly 
brought  in  name  of  Insured;  Southern,  etc.  Telegraph  Co.  v.  Watts, 
66  Fed.  464,  25  U.  S.  App.  214,  where  loss  has  been  paid,  action  is 
properly  brought  in  name  of  assured. 

Oarrier  is  liable  for  value  of  goods  at  destination,  in  absence  of 
stipulation  c(mtra,  p.  322. 

Approved  in  East  Tennessee,  etc.,  R.  R.  v.  Kelly,  91  T«m.  707, 
80  Am.  St  Rep.  906,  20  S.  W.  314,  17  L.  R.  A.  696,  and  n.,  holding 
measure  of  damages  was  value  of  goods  at  place  where  stored. 

Carriers. —  Exemption  from  liability  for  negligence  is  void,  as 
against  public  policy,  p.  322. 
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Reaffirmed  In  LlTerpool  Steam  Go.  t.  Phenlx  Ina.  Oe.,  129  U.  ft. 
442,  32  L.  792,  9  S.  Ot  472,  Woodbum  T.  Cincinnati,  etc.  By.,  40 
Fed.  734.  Thomas  v.  Lancaater  Mills,  71  Fed.  486,  84  U.  S.  App. 
404,  Trenton,  etc^  By.  t.  Guarantors*  UaWUty  Co.,  60  N.  J.  L.  252, 
37  AU.  611.  44  li.  B.  A.  215.  and  Darls  v.  Chicago,  etc.,  B.  Co.,  98 
Wte.  481,  57  Am.  St  Bep.  939,  67  N.  W.  19,  83  L.  B.  A.  65a  Ap- 
proved in  The  G.  B.  Booth,  171  U.  S.  460.  19  S.  Ct.  12,  holding 
carrier  for  injury  from  water,  due  to  explosion;  The  Brantford  City. 
29  Fed.  396.  holding  that  stipulations  as  to  negligence  were  invalid; 
Voight  T.  Baltimore,  etc..  By.,  79  Fed.  563.  holding  void,  contract 
<^  express  company  exempting  railroad  from  liability. 

Inaorance  on  ship  or  cargo  covers  loss  by  perils  of  sea,  though 
occaaioned  by  crew's  negligence,  p.  823. 

Beafflrmed  in  California  Ins.  Co.  t.  Union  Compress  Co.,  188 
U.  S.  414,  86  L.  787,  10  &  Ct  871,  Hartford  Ins.  Co.  ▼.  Chicago,  etc^ 
Bj.,  175  U.  a  99,  20  S.  Ct.  36,  and  The  Barnstable,  84  Fed.  901. 
Ai^woved  in  Constable  v.  Nat  Steamship  Co.,  154  U.  S.  62,  88  !«. 
910,  14  &  Ct  1067  (see  dissenUng  opinion  in  154  U.  S.  101,  88  Ia 
028, 14  S.  Ct  1081),  upholding  stipulation  that  company  should  not  be 
liable  for  fire  happening  after  unloading;  State  v.  Baltimore,  etc., 
B.  Co.,  86  Fed.  656,  upholding  release  by  widow  of  her  claim;  The 
Ontario,  37  Fed.  224,  holding  insured  could  not  recover  for  expenses 
in  rescuing  vessel  from  peril,  brought  about  by  negligence  in  navi- 
gation; Pelser  Mfg.  Co.  v.  St  Paul,  etc.,  Ins.  Co.,  41  Fsd.  274,  hold- 
ing failure  to  mention  fact  of  r^ease  of  railroad,  would  not  invali- 
date pcrficy;  Eammoor,  etc.,  Co.  v.  Union  Ins.  Co.,  44  Fed.  876» 
holding  ordinary  negligence  of  shipmaster  no  defense;  Liverpool, 
etc,  Ins.  Co.  v.  M'Nelll,  89  Fed.  138,  59  U.  S.  App.  511,  holding 
Btipulatlon  did  not  exempt  from  loss  due  to  carrier's  negllfenee; 
South  Carolina,  eta,  B.  0>.  v.  Can^ina,  etc.,  B.  Co..  98  Fed.  560, 
construing  contract  for  exemption  from  liability  for  negligence; 
Louisville  Ins.  Co.  t.  Monaroh,  99  Ky.  593,  86  S.  W.  666,  negligence 
of  owners  and  officers  of  boat  is  no  defoise  by  insurance  company; 
Casualty  Ins.  Co.'s  Cases,  82  Md.  576,  677,  84  AU.  786,  88  L.  B.  A. 
117,  and  n.,  holding  carrier  could  Insure  against  loss  due  to  his 
own  negligence;  Minneapolis,  etc..  By.  v.  Home  Ins.  Co..  64  Minn. 
69.  66  N.  W.  185.  and  Kansas  City.  etc..  B.  Co.  v.  Southern,  etc.. 
News  Co.,  151  Mo.  885,  887,  74  Am.  St  Bep.  562,  658,  62  8.  W.  20T, 
208^  46  L.  B.  A.  884,  385.  holding  carrier  could  Insuro  against  loss 
due  to  negligence  of  his  servants.  See  86  Am.  St  Bep.  852,  note; 
Savannah,  etc.,  Ins.  Co.  v.  Pelser  Mfg.  Co.,  60  Fed.  48,  note. 

Insurance. —  Carrier's  stipulation  for  benefit  of  insuranos  ob- 
tained by  shipper,  limits  insurer's  rights,  p.  825. 

Beafflrmed  in  Orient  Ins.  Co.  t.  Adams.  128  U.  S.  78,  81  L.  66,  8 
S.  Ct  71,  Wager  v.  Providence  Ins.  Co.,  150  U.  S.  lOB,  87  L.  1017,  14 
a  Ct  58.  Leavitt  T.  Canadian  Pac  By.,  90  Me.  162,  37  Atl.  889,  88 
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L.  B.  A.  154.  Approved  in  Liverpool  Steam  Oo.  t.  Phenix  Ibs.  Go., 
129  U.  &  462,  82  L.  799,  9  S.  Gt  488,  holding  steamship,  connecting 
carrier,  had  not  right  to  insurance;  North  American  Ins.  Oo.  t. 
Hlberhla  Ine.  Co.,  140  U.  S.  573,  35  L.  521,  11  8.  Ct  911,  upholding 
contract  of  reinsurance  for  full  amount;  Pennsylvania  B.  CJo.  v. 
Ifanheim  Ins.  Ga,  56  Fed.  808,  holding  Insurance  company,  and 
not  carriers,  liable;  Glnn  v.  Ogdensburg  Transit  Co.,  85  Fed.  986, 
57  U,  S.  App.  406,  upholding  limitation  in  bill  of  lading,  as  to  time 
within  which  action  must  be  broui^t;  Stephens  v.  Southern  Pac 
G*.,  109  GaL  95,  50  Am.  St  Bep.  23,  41  Pac.  786.  29  L.  R.  A.  755, 
upholding  covenant  that  lessor  shall  not  be  liable  for  damage  by 
fire;  Sun  Ins.  Office  v.  Merz,  68  N.  J.  L.  370,  48  Atl.  695,  holding  that 
contract  ot  reinsurance  was  lawful;  Fayerweather  v.  Phenix  Ins. 
Go.,  118  N.  Y.  328,  23  N.  B.  198,  6  L.  R.  A.  806.  holding  provision 
in  bill  cut  off  insurer's  right  of  subrogation;  Insurance  Oo.  v.  Baaton, 
73  Tex.  178,  11  S.  W.  181,  8  L.  B.  A.  427.  and  n.,  upholding  sttpulsr 
tlon  that  carrier  shall  have  benefit  of  Insurance:  Kldd  v.  Greenwich 
Ina  Co.,  35  Fed.  352,  and  The  InlzlaUva,  50  Fed.  231,  arguendo. 

Distinguished  In  The  Boanoke,  59  Fed.  165,  18  U.  S.  App.  407, 
holding  exceptions  in  bill  of  lading  did  not  exempt  owner  of  vessd 
from  a  general  average  claim;  WlUock  v.  Pennsylvania  B.  B.,  166 
Pa.  St  191,  192,  46  Am.  St  Bep.  678,  679.  80  Atl.  949.  950.  27 
li.  B.  A.  230.  231,  holding  shipper  could  recover,  though  not  Insuring. 

Insurer  paying  total  loss.  Is  subrogated  only  to  assured's  rights 
of  action  against  third  persons,  p.  326. 

Reaffirmed  in  Chicago,  etc.,  B.  B.  v.  Pullman  Gar  Co.,  189  U.  S. 
88,  35  L.  101,  11  S.  Gt.  493,  St  Loals.  etc..  By.  v.  Gommerdal  Ins. 
Go.,  139  U.  S.  235.  35  L.  158,  11  S.  Gt  557,  Leavltt  v.  Ganadian  Pac 
By.,  90  Me.  161,  165,  87  AtL  888,  890,  38  L.  B.  A.  154,  155,  Piatt  v. 
Blchmond,  etc,  B.  B.,  108  N.  Y.  364,  15  N.  B.  895,  and  Home  Mutual 
Ins.  Go.  V.  O.  B.  &  N.  Co.,  20  Or.  573,  23  Am.  St  Bep.  154,  26  Pac 
859.  Approved  In  The  Bristol,  29  Fed.  870,  restricting  Insurer  to 
what  owner  could  recover;  The  Young  America,  30  Fed.  800,  allow- 
ing insurers  and  Ubellants  to  share  ratably  In  residue;  Phenix  Ins. 
€k},  V.  Ghadboume,  81  Fed.  301,  holding  receipt  of  insurance,  talEen 
as  security,  extinguished  debt;  Force  v.  Providence,  etc,  Ins.  Oou, 
35  Fed.  775,  holding  that  collection  of  freight  did  not  diacharga 
Insurance  pro  tanto;  Savannah,  etc,  Ins.  Go.  v.  Pelser  Mfg.  Go.,  00 
Fed.  42,  holding  covenant  that  railroad  should  not  be  liable  to  ware> 
houseman  for  fire,  was  binding  on  Insurer;  The  Burlington,  78  F^ed. 
261,  where  there  is  total  loss,  property  passes  to  insurer  without  a 
formal  abandonment;  Pacific  Goast,  etc.,  Ck>,  v.  Bancroft  etc,  Go^ 
94  Fed.  192.  holding  insurance  company  not  prevented  by  dlsacrfu- 
tlon  of  partnership  from  maintaining  suit  In  Its  name  against  car- 
rier; Louisville,  etc..  By.  v.  Nlcholal.  4  Ind.  App.  125.  51  Am.  St 
Bep.  211,  30  N.  B.  426,  allowing  party  full  amount  of  loss  sustained; 
liumbermen's,  etc.,  Ins.  Go.  v.  Kansas,  etc,  B.  B.,  149  Mo.  180,  50 
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a  W.  286,  holding  ioBuraiice  company  subrogated  te  rlfbts  <a 
owner:  American,  etc.,  Ins.  Co.  t.  Chicago,  ete..  By.,  74  Mo.  App. 
106,  snl>-les8ee,  receiylng  l>eneflts  of  parol  lease,  is  estopped  te  deny 
Us  raUdlty;  Hartford  Ins.  Co.  t.  Chicago,  etc,  Ry.,  176  XJ.  S.  96,  20 
8.  01  85.  and  Wachnsett  Nat  Bank  t.  81onx  CHty  Bt^e  Workfl^  08 
Fed.  870,  arguendo. 

U7  U.  &  827-836,  29  U  901,  GLASGOW  t.  I/IP8B. 

Payment  in  Confederate  money,  te  Virginia  ezeenter,  In  1862, 
In  good  faith,  was  Talid,  p.  384. 

Approved  in  Washlngten  t.  Ople,  146  U.  &.  221,  86  U,  684,  12  &. 
Ot  824,  upholding  payment  at  mortgage  bonds,  made  in  Confederate 
notes,  and  acquiesced  In  by  hairs;  Hendry  t.  Benliss,  87  Fla.  622, 
20  Bo.  802,  84  L.  R.  A.  286,  regarding  payment  during  OItO  War  in 
Confederate  money  as  full  settlement 

Distinguished  in  Ople  t.  Castleman,  82  Fed.  614,  616,  holding  ac- 
ceptance of  payment  In  Confederate  money,  and  lAYestlng  same  In 
Confederate  bonds,  was  Illegal. 

Sxecuters  or  administrators  could  not  iuTSSt  In  Confederate 
securities,  p.  834. 

Cited  In  12  Am.  8t  Rep.  316,  note. 

U7  U.  &  336-^40,  29  L.  904,  NBW  PROYIDBNCB  T.  HALSHT. 

Courts. —  Circuit  Court  has  no  jurisdiction  of  suit  on  bonds,  a»* 
signed  te  give  Federal  Jurisdiction,  p.  888. 

Reaffirmed  in  Bernards  Twp.  t.  Morrison,  188  U.  8.  697,  88  L^ 
729,  10  8.  Ct  386. 

Courts.— Transferee  of  negotiable  bonds  may  sue  In  Federal 
eourt,  though  transferrer  could  not,  p.  888. 

Reaffirmed  in  Cross  t.  Allen,  141  U.  8.  638,  85  U  847»  12  &  Ct  69. 
Cited  In  61  Am.  St  Rep.  867,  note. 

Xunloipal  corporations. —  Bond  purehaser  Is  entitled  te  rdy  on 
commissioners'  deciskm  as  te  amount  Issued,  p.  888. 

Ai^roTed  In  Fulton  t.  Bl?erten,  42  Minn.  887,  44  H.  W.  268^ 
holding  recital  by  ofllcers  condusiTe  upon  municipality. 

Costs.—  To  stop  costs,  offer  te  allow  Judgment  should  be  la  opea 
court  after  notice,  p.  339. 

U7  U.  8.  840-846,  29  L.  907,  RAND  T.  WALKBR. 

Parties.— >  In  suit  for  assignment  of  dower.  In  krts  Jointly  heM» 
though  legal  title  In  one,  both  are  necessary,  p.  844. 

AppffOTSd  In  WeDer  t.  J.  B.  Pace  Tobacco  Co.,  88  Fed.  862,  hold- 
tag  cause  being  Inssparable,  not  rsmoTable;  Watkins  t.  Bryant,  91 
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Cal.  504,  27  Pac.  777,  holding  decree  annulling  deed  of  tfoft,  not 
Told  as  to  credltora  not  made  parties. 
Distinguished  In  Thompson  t.  Dlzon,  28  Ped.  6,  remanding  canse. 

Kemoval  of  separable  controversy  Is  confined  to  parties  ''actii* 
ally  interested  In  snch  controversy/'  p.  345. 

Approved  In  Merchants,  etc.,  Press  Co.  v.  North  America  Ins.  Co., 
161  U.  8.  387,  88  L.  205,  14  S.  Ct  373.  holding  there  was  no  right  of 
removal  on  part  of  plaintiffs. 

Oonrts. —  Bill  alleging  Federal  judgment  ineffective  as  to  one 
not  party,  raises  no  Federal  question,  p.  345. 

117  U.  &  846-347,  29  U  912,  DUNPHY  v.  SUIiUYAN. 

Adverso  poMMssion  for  three  years  gave  title  in  Montanftt  before 
1877,  p.  848. 

Not  cited. 

m  U.  8.  847-^48,  29  L.  912,  CORE  T.  VINAU 

Bemorable  case,  because  of  sparable  controversy,  cannot  arise 
on  general  issue,  pleaded  by  defendants  In  tort  action,  p.  348. 

Beafflrmed  in  Little  v.  GUes,  118  U.  S.  001,  30  L.  271,  7  8.  Ot  35. 
Approved  in  Brooks  v.  Olark,  119  U.  S.  511,  30  L.  485,  7  8.  Gt  303* 
holding  that  controversy  was  not  a  separable  one;  Weller  t.  J.  B. 
Pace  Tobacco  Co.,  32  Fed.  882,  arguendo. 

117  U.  8.  848-355,  29  L.  909,  MAOKIN  v.  UNITBD  STATBS. 

Indiotment. —  Grime  punishable  In  penitentiary  is  infamous,  re- 
quiring preeentm^it  by  grand  jury,  p.  354. 

Eeaifirmed  in  United  States  v.  De  Walt,  128  U.  &  89S»  32  U  486» 

9  8.  Ot  Ul,  In  re  Glaasen,  140  U.  8.  204,  35  L.  411,  U  8.  Gt  787, 
United  States  v.  Johannesen,  35  Fed.  412,  Bx  parte  M'Glusky,  40 
Fed.  7%  73,  74,  and  United  States  v.  Smith,  40  Fed.  757,  758,  759, 
760.  Approved  in  Bx  parte  Bain,  121  U.  S.  13,  30  L.  853,  7  8.  Ot 
787,  holding  falsifying  of  reports  by  bank  cashier,  an  infamous 
crime;  Parkinson  v.  United  States,  121  U.  8.  282,  30  L.  900,  7  8.  Gt 
898,  holding  offenders  against  S§  5511  and  5512,  R.  8.,  must  be  prose- 
cuted by  indictment;  Medley,  Petitions,  134  U.  8.  169,  33  L.  839, 

10  8.  Gt  387,  holding  statute  adding  to  punishment  of  death,  solitary 
confinement  until  execution,  is  ex  post  facto;  In  re  Mills,  135  U.  8. 
267,  34  li.  109,  10  S.  Gt  763,  holding  **  punishable  by  imprisonment 
at  hard  labor,"  in  act  of  1889,  embraces  offenses  which  may,  in  the 
discretion  of  court  be  punishable  by  imprisonm^it  in  a  peniten- 
tiary; In  re  Bonner,  151  U.  8.  257,  38  L.  152,  14  8.  Ot  326,  after 
^rson  is  convicted  and  sentenced  in  Federal  court  judge  cannot 
adjudge  that  imprisonment  be  in  State  p^iitentiary;  Bannon  v. 
United  States,  156  U.  8.  466,  467,  39  U  495,  496,  15  8.  Ot  468^  409. 
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holding  coiwplracy  to  commit  an  offense  against  United  States  Is 
not  a  felony;  Wong  Wing  ▼.  United  States,  163  U.  S.  234,  41  L.  142, 
16  8.  Ct  979,  act  subjecting  aliens  coming  to  this  country  in  spite 
of  ezclnsion  act  to  infamous  punishment,  must  provide  for  a 
judicial  trial:  United  States  ▼.  Harmon,  84  Fed.  873,  holding  l>ad« 
indictment  for  mailing  of  obscene  matter;  Ex  parte  Brown,  40  Fed. 
83,  an  assault  with  an  intent  to  kill  is  an  infamous  offense;  United 
States  ▼.  Cobb,  43  Fed.  571,  573,  one  sentenced  for  less  than  a  year, 
cannot  be  imprisoned  in  State  prison;  United  States  y.  Sutton,  47 
Fed.  130.  declaring  adultery  to  be  an  infamous  crime;  Ex  parte  Van 
Vranken,  47  Fed.  889,  holding  punishment  "at  hard  labor*'  could 
only  be  Inflicted  by  naval  court-martial  in  cases  punishable  with 
death;  United  States  v.  Wong  Dep  Ken,  57  Fed.  211,  holding  im- 
prisonment at  hard  labor  renders  crime  "  infamous; "  United  States 
V.  Gadwallader,  59  Fed.  679,  holding  that  statute  defines  three 
separate  crimes;  Bright  v.  Patton,  5  Mack.  534,  60  Am.  Rep.  399, 
400,  officer  may  not  arrest  without  warrant  for  misdemeanor  after 
offense;  Stokes  v.  United  States,  60  Fed.  698.  23  U.  S.  App.  2S9, 
holding  conviction  for  using  mails  to  defraud,  reviewable  in  Su- 
preme Court;  Gardes  v.  United  States,  87  Fed.  185,  holding,  where 
statute  provides  imprisonment,  **at  hard  labor**  should  not  be 
added  to  sentence;  Crum  v.  State,  148  Ind.  409,  47  N.  E.  836,  de- 
claring larceny  to  be  an  infamous  crime;  Butler  v.  Wentworth,  84 
Me.  82,  24  Atl.  458,  17  L.  R.  A.  766,  and  n.,  rendering  imperative,  a 
sentence  of  imprisonment,  makes  crime  infamous;  In  re  Kirby,  84 
Fed.  607,  disbarring  attorney  for  offense  for  which  Congress  has 
provided  infamous  punishment,  though  not  a  felony;  Harris  t. 
Terry,  98  N.  C.  134,  8  8.  E.  746,  charging  postmaster  with  breaking 
mail  is  actionable  as  slander;  dissenting  opinion  in  Rosen  v.  United 
States,  161  U.  fl.  45,  40  L.  611,  16  S.  Ct.  481,  majority  upholding 
indictment  for  mailing  obscene  matt^;  United  States  v.  Van  Levven, 
62  Fed.  68,  arguendo. 

117  U.  8.  355-363,  29  L.  920.  UNION  PAC.  RY.  v.  UNITED  STATER 

Post-office.— Court  of  Claims  finding  as  to  amount  due  Union 
Pacific  railway  for  mails,  held  sufficient,  p.  860. 

Bailroads. —  Omaha  bridge  is  part  of  Union  Pacific  railway,  for 
purpose  of  computing  government  transportation  rates,  p.  862. 

Approved  in  Union  Pac.  By.  v.  Chicago,  etc.,  Ry.,  51  Fed.  323, 
10  U.  8.  App.  98,  upholding  contract  to  let  another  company  bito  the 
joint  use  of  a  bridge. 

Ballroad  service  in  carrying  local  passenger.  Is  not  same  as 
through  passenger  between  same  points,  p.  863. 

Beaffirmed  in  Texas  Pac  By.  v.  Interstate  Commerce  Commis> 
sion,  162  U.  8.  231,  40  L.  961.  16  S.  Ct.  680,  and  Kentucky,  etc.. 
Bridge  Co.  T.  LouisviUe,  etc  R.  Co.,  37  Fed.  632,  2  L.  B.  A.  326. 
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ApxHTored  In  Ex  parte  Koehler,  81  Fed.  820,  carrier  may  redoee  rata 
on  long  haul,  under  Interstate  commerce  act;  Bx  parte  Koehlcr, 
12  Sawy.  458,  454,  81  Fed.  319,  320,  that  there  la  competltlMi  to  or 
from  a  particular  place,  justifies  a  carrl^  to  charge  lees  for  a  long 
than  a  short  haul;  Interstate  Commerce  Commission  tJ  Baltimore^ 
etc.,  R.  Co.,  43  Fed.  50,  giving  of  party-rate  tickets  is  sot  an  nnjast 
discrimination;  Cleveland,  etc.,  Ry.  v.  Closser,  126  Ind.  353,  22  Am. 
St.  Rep.  587,  26  N.  E.  161,  9  L.  R.  A.  757,  and  n.,  holding  contract 
giving  special  rate  to  shipper,  and  providing  for  drawback,  is  not 
in  itself  illegal. 

117  U.  S.  363-865,  29  L.  920,  STURGBS  v.  UNITED  STATES. 

Taxation. —  Repeal  of  legacy  tax  exempts  legacy  to  which  right 
had  not  accrued,  p.  365. 

Not  cited. 

m  U.  S.  365-367,  29  L.  924,  PHODNIX  LIFE  INS.  CO.  T.  WAI*- 
RATH. 

Removal. —  Right  to,  lost  by  failure  to  act  at  first  trial  term,  la 
not  restored  by  amendment  of  pleadings,  p.  366. 

Approved  In  Stix  Co.  v.  Keith,  90  Ala.  1^,  7  So.  424,  hokUng 
right  of  removal  attaches  on  filing  of  a  sutDcient  petition. 

117  U.  S.  867-870,  29  L.  923,  BX  PARTE  PHOENIX  INS.  CO. 

Appeal. —  Decrees,  distinct  as  to  partlea,  causes  of  actloa,  or 
liabilities,  cannot  be  Joined  to  give  appellate  amount,  p.  369. 

Approved  in  Gibson  v.  Shufeldt,  122  U.  S.  88^  30  L.  1067,  7  8. 
Ct  1071,  and  Wheeler  v.  Cloyd.  134  U.  S.  547,  33  L.  1012,  10  8.  Ot 
604,  in  suit  on  distinct  demands,  defendant  can  appeal  to  Supreme 
Court  only  on  those  in  which  more  than  $5,000  is  decreed;  Walter  v. 
Northeastern  R.  R.,  147  U.  S.  374,  37  L.  208,  13  S.  Ct  350,  h<^ding 
Circuit  Court  without  Jurisdiction  of  bill  to  enjoin  collection  of 
taxes  upon  distinct  assessments,  each  less  than  12,000;  Hoeford  t. 
Germanla  Fire  Ins.  Co.,  127  U.  &  402,  82  L.  197,  8  8.  Ct  1201, 
arguendo. 

117  U.  S.  370-373.  29  L.  913,  VAN  RISWICK  v.  SPALDING. 

Fraudulent  conveyaaces. —  Action  of  mortgagee,  taking  securltj 
in  satisfaction,  and  conveying  to  debtor's  children,  ui^eld,  p.  878. 

Not  dted. 

117  U.  S.  878-378,  29  li.  950,  YAI/B  LOCK  CO.  v.  SARGBNT. 

Patents. —  Where  essential  feature  of  lock  not  used,  or  equlvik 
lent,  held   no  Infringement,  p.  378. 

Approved  in  Dryfoos  v.  Wlese,  124  U.  8.  37,  31  L.  864.  8  S.  Ct 
867,  holding  patent  must  be  limited  to  mechanism  described  and 
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cUlmed;  Forncrook  t.  Boot,  127  U.  8.  181,  82  L.  99,  8  8.  Ot  1249, 
boldlnff  Forncrook  patent  for  "improvement  In  sectional  honey- 
frames  "  invalid  for  want  of  novelty;  Smith  v.  Pntnam,  45  Fed.  203» 
holdtng  doset  with  two  jets  not  infringed  by  closet  with  one  jet; 
Beece,  etc.,  Mach.  Co.  t.  Globe,  etc.,  Mach.  Oo.,  61  Fed.  968,  21 
U.  S.  App.  244,  holding  Reece  patent  for  improvements  in  bntton- 
hole  machines  not  infringed;  Eagle,  etc,  Cremation  Co.  v.  Blwootf* 
78  Fed.  485,  to  be  eqnivalents  there  mnst  be  an  identity  of  fun^ 
tions;  Campbell,  etc.,  Mfg.  Co.  t.  Duplex,  etc.  Press  Co.,  86  Fed. 
884,  holding  q>ecifications  cannot  be  referred  to,  to  expand  daim. 

Distingnished  generally  in  Everest  t.  Bnffalo,  etc,  OH  Co.,  81 
Fed.  746. 

117  U.  8.  879-887,  29  !«.  924,  KEBB  T.  SOUTH  PABK  OOMBflS- 
8I0NEBS. 

Appeal.— After  term  when  decree  entered,  Circuit  Court  may 
permit  evidence  and  charge  to  Jury  to  be  put  in  record,  p.  888. 

Approved  in  Wilson  v.  Biddle,  128U.a616,81U288,S&Ot 
269,  what  issues  should  be  submitted  to  Jury  Is  within  discretion 
•f  court. 

Equity  decree,  reciting  that  verdict  on  law  side  had  been  sst 
aside  and  second  rendered,  affirms  such  action,  p.  884. 

Eminent  domain. —  On  park  condemnation  proceedings,  evidence 
of  adjoining  sale  thereafter,  not  evidence  of  prior  value,  p.  886. 

Approved  in  Shoemaker  v.  United  States,  147  U.  S.  297,  806,  87  U 
184,  187,  13  S.  Ct  890,  893,  in  determining  value  of  land,  appraisers 
should  exercise  their  own  judgment;  San  Diego  Land,  etc.,  Co.  v. 
Neale,  78  Cal.  75,  20  Pac  378,  enhancement  of  value  of  adjoining 
lands  could  not  be  considered. 

U7  U.  S.  388-889,  29  L.  927,  KERB  T.  SOUTH  PABK  OOMMIB- 
SIONEBS. 

Adjudged  in  conformity  with  preceding  case,  q.  v. 

U7  U.  8.  889-401,  29  L.  915,  FULKBBSON  V.  H0LHB8. 

Evidence. —  Deed  sixty  years  old,  produced  by  grmnlm^s  ]ielrs» 
was  properly  admitted,  p.  897. 

Bvidsnoe. —  Witness  as  to  pedigree  must  be  shown  a  rdation  of 
Csmily  by  Independoit  proof,  p.  897. 

Approved  1b  Flora  v.  Anderson,  76  Fed.  284,  holding  rule  Is  lim- 
ited to  declarations  by  rdatives. 

Brldsnoe.—  Declaration  by  grantor  in  andent  deed,  that  be  was 
only  heir,  etc.  Is  admissible,  p.  899. 

Approred  in  De  Leon  v.  McMurray,  5  Tex.  Civ.  App.  288,  28  8.  W. 
1069,  admitting  declarations  as  to  pedigree;  Harman  v.  Stearns  06 
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Ta.  63,  27  &  B.  608,  accepting  recital  In  deed  that  grantor  was  a 
widow. 

117  U.  S.  401-405,  29  L.  914,  HOTT  T.  RUSSELL. 

ZMdemce. —  Court  will  Jndiclally  notice  the  extent  of  its  Juris* 
diction,  p.  404. 

Reaffirmed  in  Jones  ▼.  United  States,  137  U.  8.  214,  84  L.  096,  11 
8.  Ct  84.  Approved  in  MUls  ▼.  Green,  169  U.  &  658,  40  L.  295,  16 
S.  Ct  135,  Judicially  noticing  a  State  consti^tutional  convention;  The 
James  O.  Swan,  50  Fed.  Ill,  condemning  vessd  killing  fur  seals  in 
Alaska  waters;  Kansas  City,  etc.,  R.  R.  v.  Burge,  40  Kan.  737,  21 
Pac.  589,  Judicially  noticing  county  boundaries.  See  89  Am.  Dec 
679,  696,  note. 

Bvidemce. —  Court  should  Judicially  notice  whether  certain  act  is 
In  force  at  certain  time,  not  require  proof,  ik  406. 

Approved  In  United  States  v.  Williams,  6  Mont  391,  12  Pac  866; 
taking  Judicial  notice  of  regulations  of  secretary  of  Interior  as  to 
cutting  of  timber.    See  89  Am.  Dec.  665,  note. 

Vines. —  Query,  whether  after  act  of  1872,  territory  could  add  to 
requirements  <^  notice  of  location,  p.  406. 

Approred  in  0*Donnell  v.  Glenn,  8  Mont  266,  19  Pac  305,  up- 
holding statute  requiring  declaratory  statement  to  mining  cUdm  to 
be  sworn  to. 

117  U.  S.  406-410,  29  L.  928,  SIOUX  CITY  R.  R.  v.  CHICAGO  RY. 

Publio  lands. —  Title  to  railroad  grant  relates  back  to  date  of 
act  but  superior  title  might  arise  in  lieu  lands,  p.  410. 

Reaffirmed  in  Donahue  v.  Lake  Superior  Canal,  etc,  Co.,  156  U. 
8.  887,  39  L.  196,  15  S.  Ct  116,  and  Sioux  aty,  etc,  R.  R.  t.  United 
States,  159  U.  8.  365,  367,  40  L.  182,  183,  16  S.  Ot  23,  24.  Approved 
in  Wisconsin  R.  R.  v.  Price  County,  133  U.  S.  513,  83  L.  695,  10  8. 
Ct  347,  until  secretary  of  interior  approves  selection  of  Indemnity 
lands,  no  title  passes;  Chicago,  etc,  Ry.  v.  United  States,  160  U.  8. 
374,  876,  40  L.  185,  186,  16  S.  Ct.  27,  holding  company  estopped  by 
decree  in  cited  case;  United  States  v.  Southern  Pac.  R.  R.,  146  U.  S. 
595,  86  L.  1007,  13  S.  Ct.  156,  and  Southern  Pac.  R.  R.  t.  United 
States,  168  U.  S.  42,  42  L.  374,  18  S.  Ct  25,  upon  acceptance  of  maps, 
rights  of  company  in  lands  attached  as  of  date  of  act;  United  States 
r.  Southern  Pac.  R.  Co.,  14  Sawy.  68,  71,  39  Fed.  138,  140,  holding 
company  not  having  complied  with  conditions  of  grant  had  no 
right  to  indemnity  lands;  United  States  v.  Sioux  City,  etc,  R.  Co., 
48  Fed.  619,  621,  holding  road  was  only  entitled  to  such  part  of 
grant  as  was  proportioned  to  part  of  road  built;  Wisconsin,  etc,  R. 
Co.  V.  Forsythe,  48  Fed.  888,  holding  no  title  had  been  acquired  to 
Indemnity  lands,  since  they  had  never  been  selected;  United  States 
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t.  Sloiz  City,  etc,  Bj^  46  Fed.  603,  504,  where  raDroad  failed  ts 
earn  right  to  orerlapplng  land,  it  rererted  to  United  States;  South- 
em  Pac  R.  Ck>.  T.  Stanley,  48  Fed.  264,  holding  full  tiOe  passed  at 
time  of  filing  map  of  definite  location;  United  States  ▼.  Winona, 
ete,  R.  Oo.,  67  Fed.  067,  968,  32  U.  S.  App.  272,  considering  excep- 
tions from  lands  granted  in  indemnity  limits;  St  Paul,  etc.,  Ry.  v. 
Sage^  71  Fed.  46,  86  U.  &  App.  340,  holding  lands  within  indemnity 
limits  are  not  reserved  until  selected  or  withdrawn;  McCarrer  v. 
Hersherg,  120  Ala.  631«  25  So.  4,  holding  grant  was  of  equal  un- 
diyided  shares  for  benefit  of  each  railroad,  regardless  of  priority  of 
location;  Western  Land  Go.  t.  ELamblin,  79  Iowa,  546,  44  N.  W.  808, 
holding  first  location,  haying  failed  to  meet  requirements  of  Con- 
gress, was  not  concluaiTe;  Bowne  t.  Bilaland,  83  Iowa,  167,  49  N. 
W.  162,  road  not  liaying  been  completed,  lands  reverted  to  United 
States;  Sioux  City,  etc,  Ry.  t.  Oonntryman,  83  Iowa,  180,  183,  49 
N.  W.  75,  holding  plalntltf  could  not  dalm  land  on  uncompleted 
part  of  road  as  indemnity  lands;  United  States  ▼.  Missouri,  etc., 
Ry.,  141  U.  S.  876,  36  U  771,  12  8.  Ct  19,  State  t.  Sage,  75  Minn. 
454,  78  N.  W.  16,  and  Jackson  t.  La  Moure  County;  1  N.  Dak.  240, 
46  N.  W.  450,  holding  tiUe  to  Northern  Pacific  indenmity  lands  did 
not  pass  until  selection  by  company,  with  approval  ot  secretary  of 
interior;  Northern  Pac.  R.  R.  t.  Barnes,  2  N.  Dak.  866,  61  N.  W. 
403,  c(»islderlng  legislative  power  of  taxation. 

117  U.  &  411-416,  29  L.  960,  KNAPP  T.  HOMBOPATHIO,  BTCL. 
LIFB  IN&  CO. 

Insarance. —  F^ure  to  elect  upon  courses  prescribed  upon  de- 
fault in  premium,  held  to  cancel  life  policy,  p.  414. 

Approved  in  Cravens  v.  New  York,  etc,  Ins.  Co.,  148  Mo.  611, 
71  Am.  8t  Rep.  646,  50  8.  W.  626,  it  was  a  condition  precedent  to 
holder's  rtght  of  a  paid-up  policy,  that  demand  be  made  within  six 
months;  Ckshneider  t.  United  States  Life  Ins.  Co.,  128  N.  Y.  114,  20 
Am.  St  Rep.  729,  25  N.  B.  822,  holding  fWnre  to  pay  preminm 
rendered  policy  void. 

117  U.  8.  415-419,  29  L.  919,  MARSHALL  T.  HUBBARD. 

Fraud.— False  representations,  to  be  actionable,  must  be  inten* 
tlonal,  and  have  caused  injury,  p.  418. 

Approved  In  First  Nat  Bank  v.  Marshall,  etc..  Bank,  88  Fed.  786» 
64  U.  S.  ApiK  527,  holding  bank  not  estopped  by  representattai  o< 
its  ofllcer;  Thorp  v.  Smith,  18  Wash.  279,  51  Pac  881,  party  reciting 
false  consideration,  bin  thereby  enabling  agent  to  deceive  prtnelpBl, 
Is  not  liable  to  latter. 

TrtaL — Instruction  for  plaintiff  Is  proper,  tf  tvldeiice 
wltk  an  Infcreoces,  Is  losufflcient  P-  419. 
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Reaffirmed  In  Robertson  v.  Bdelhoff,  132  U.  S.  026,  88  U  4SU  10 
a  Ct  190.  An  V.  New  York,  etc.,  R.  Co^  29  Fed.  83,  Dwyer  t.  8t 
Louis,  etc.,  R.  Co.,  62  Fed.  88,  Colorado,  etc.,  Mln.  Oo.  t.  Toitk,  M 
Ffed.  288,  12  U.  S.  App.  85,  SulUvan  t.  Oolby,  Tl  Fed.  406,  84  U.  & 
App.  432,  TnLYeien^  Ins.  Co.  t.  Randolph,  78  Fed.  700,  47  V.  a  Ap^ 
260,  and  Knapp  ▼.  Slonx  Falls  Nat  Bank,  8  Dak.  396,  40  N.  W.  590. 
Approred  In  Smith  ▼.  United  States,  151  XT.  8.  55,  38  L.  70,  14  S.  CC 
286,  holding  testimony  offered  by  government  had  no  legitimate 
tendency  to  prove  murdered  man  was  not  an  Indian;  Sparf  t. 
United  States,  166  U.  8.  100,  101,  39  L.  360,  361,  16  S.  Ct.  202,  298, 
holding  court  oould  not  perCTiptorlly  order  Jury  to  find  defoidant 
guilty  of  offense  charged;  Rosen  t.  United  States,  161  U.  a  43,  40 
U  610,  16  a  Ot  489,  Instructing  jury  as  to  principles  applicable  to 
the  ease  made  by  the  OTldenee;  Southern  Pac.  Co.  ▼.  Johnson,  69 
Fed.  666,  44  U.  8.  App.  1,  holding  evidence  insufficient  to  establish 
negligence;  United  Stetes  t.  Kuhl,  86  Fed.  627,  refustog  to  submit 
case  to  jury  where,  upon  a  flndlng  of  guilty,  a  new  trial  would  be 
granted;  Biarshall  t.  Harney  Peak,  etc,  Mfg.  Co.,  1  8.  Dak.  867,  47 
N.  W.  292,  on  application  to  take  case  from  jury,  evidence  of  oppo- 
site party  Is  assumed  to  be  true. 

117  U.  a  419-430,  29  L.  980,  LITTLBFIELD  T.  IMPBOYBBiBNT 
FUND  TRU8TBB8. 

States.— Ownership  of  certain  Florida  Improv^nait  bonds 
awarded  to  the  trustees,  pp.  420-430. 

Cited  In  Union  Trust  Co.  v.  Southern  Nav.  Co.,  180  U.  a  667,  88 
Lw  1048,  9  a  Ct  607,  arguendo. 

117  U.  a  480-488,  29  L.  962,  8TONB  T.  SOUTH  CAROLINA. 

BemoraL— Stete  court  Is  not  bound  to  surrender  jurlsdlcttoB 
until  cttse  for  removal  Is  made  out,  p.  482. 

Reaffirmed  In  Burlington,  etc.,  Ry.  v.  Dunn,  122  U.  a  616,  30  L. 
1160,  7  a  Ct  1264,  Springer  v.  Howes,  60  Fed.  850,  Southern  Ry. 
T.  Hudgins,  107  Oa.  337,  33  a  B.  443,  Duncan  t.  St  Louis,  etc^  R. 
R.,  49  La.  Ann.  1702,  22  So.  924,  Craven  v.  Turner,  82  Me.  386^  19 
AtL  866^  and  Balrd  v.  Richmond,  etc.,  R.  R.,  118  N.  C.  606.  IS  8.  B. 
TOa  Approved  In  Carson  v.  Hyatt,  118  U.  a  287,  80  Lw  169,  6  a  Ct 
1064,  holding  question  was  one  of  fact  to  be  detwmlned  by  Circuit 
Court;  Orehore  v.  Ohio,  eto.,  Ry.,  131  U.  a  248,  244,  88  L.  146,  9  a 
Ct  693,  holding  fktal  defect  in  allegation  of  diverse  dtlaoishlp 
cannot  be  corrected  In  Circuit  Court;  Wlnnemans  v.  Sidlngton,  27 
Fed.  326,  if  btate  court  does  not  grant  or  refuse  an  order  for  ro> 
moval  of  cause,  no  amendments  to  petition  will  be  allowed;  Smith 
V.  Chicago,  etc,  Ry.,  30  Fed.  723,  denying  motion  to  remand;  Shedd 
T.  Fuller,  36  Fed.  609,  remanding  cause  where  petition  and  bond 
was  filed  with  clerk;  Freeman  v.  Rutler,  89  Fed.  8,  holding  Federal 
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<!crart  did  Bot  obtain  Jurisdiction;  Brown  t.  Morrmy,  eto^  Co.,  43 
Fed.  615,  omission  to  ask  State  court  to  act  on  petition  is  no  ground 
for  remanding;  Williams  t.  Massachusetts  B«n.  Assn.,  47  Fed.  G34, 
petitioning  Jndge  in  yacatlon  will  not  effect  removal;  Tod  t.  €IeTe> 
land,  etc.,  By.,  65  Fed.  148,  22  U.  8.  App.  707,  bedding  peUtlon  for 
removal  on  account  of  local  prejudice  must  sbow  tbat  more  than 
$2,600  is  InTOlred;  Monroe  t.  Williamson,  81  Fed.  084,  985,  986,  987» 
where  petition  showed  a  cause  removable.  Jurisdiction  of  State 
eoort  ceased;  Dexter  v.  Say  ward,  84  Fed.  299,  holding  Circuit  Court 
cannot  declare  Judgment  of  Circuit  Court  of  Ai^peals  void  in  a  col- 
lateral action^  though  record  fails  to  sliow  facts  necessary  to  war- 
rant removal;  Knott  v.  MoGilvray,  124  CaL  181,  56  Pac  790,  holding 
petition  must  disclose  the  right  to  remove  the  suit;  Chambers  v. 
Illinois,  etc.,  R.  R.,  104  Iowa,  239,  73  N.  W.  696,  State  court  cannot 
dismiss  cause,  after  filing  of  proper  petition  for  removal;  Roberts 
V.  Chicago,  etc,  Ry.,  48  Minn.  629,  5S1«  61  N.  W.  479,  480,  defendant 
filing  petition  for  removal  should  direct  attention  of  court  to  same; 
Stuart  V.  Bank  of  Staplehurst  57  Neb.  576^  78  N.  W.  299,  State  court 
should  suspend  action  pending  motion  to  remand  in  Circuit  Court; 
Hickman  v.  Mlssonrl«  etc.,  Ry.,  151  Mo.  658,  52  8.  W.  358,  where  mo* 
tkm  to  remove  is  overruled,  defendant  cannot  delay  by  protesting 
against  Jurisdiction;  Winslow  v.  Collins,  110  N.  C.  121,  14  3.  B.  518^ 
upon  filing  of  bond  and  petition.  Jurisdiction  of  State  court  ceases; 
Larson  v.  Cox,  89  Kan.  682,  18  PSiC.  893,  Lawson  t.  Richmond,  etc., 
R.  R.,  112  N.  C.  400,  17  &  B.  178,  and  Howard  v.  Southern  By.,  192 
N.  C.  952,  29  &  B.  780,  holding  filing  of  petition  does  not,  ipso  facto, 
dissolve  State  court's  Jurisdiction;  State  v.  Barnes,  5  N.  Dak.  357, 
65  N.  W.  691,  State  court's  Jurisdiction  not  divested  by  petition  filed 
too  late;  Miller  v.  Sunde,  1  N.  Dak.  8,  44  N.  W.  802,  nnder  omnibus 
bUl,  filing  of  request  in  open  court  destroys  State  court's  Jnrisdtis 
tlon;  Koshland  v.  National  Ins.  Co.,  81  Or.  208,  49  Pac.  846,  holding 
State  court  can  decide  on  sufBciency  of  petition;  Marshall  v.  Holmes, 
141  U.  S.  595,  85  L.  872,  12  S.  Ct  63,  WUls  v.  Baltimore,  etc.,  R.  Co., 

65  Fed.  532,  Mecke  v.  Valley  Town  Mineral  Co.,  89  Fed.  211,  Stlx 
V.  Keith,  90  Ala.  124,  7  So.  424,  and  North  America,  etc.,  Tmst  C&, 
9,  Colonial,  etc.,  Mtga  Co.,  8  a  Dak.  594,  54  N.  W.  661  (see  dissent- 
ing opinion  in  3  S.  Dak.  606,  607.  64  N.  W.  666),  holding  filing  of 
oetltion  and  bond  arrests  Jurisdiction  of  State  court;  Railway  Cos. 
V.  Hendricks,  88  Tenn.  714,  13  S.  W.  697,  mere  filing  of  proper  petl- 
lion  does  not  deprive  State  court  of  its  Jurisdiction;  Texas,  etc., 
Ry.  V.  Bloon,  86  Tex.  284,  20  S.  W.  135,  holding  that  petition  for 
removnl  should  be  presented  to  State  court;  Guarantee  Co.  v.  Nap 
tional  Bank,  95  Va.  486,  28  S.  B.  911,  holding  insufllcient  petltton 
stating  that  petitioner  Is  an  alien  corporation  and  its  co-defendant 
a  dtlaen  of  another  State;  Pullman's,  ete..  Oar  Os.  v.  Washburn, 

66  Fed.  795,  and  Lake  Street,  etc.,  R.  Os.  t.  Farmeii^  ste^  Trast 
COn  77  Fed.  773,  46  U.  &  Apik  680,  argnsoda 
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Bemoval. —  Issues  of  fact  on  remoral  petition  are  for  Circuit 
Court;  sufficiency  of  record  to  effect  removal  decided  adyersely  by 
State  court  Is  reviewable  by  Supreme  Court,  p.  432. 

Reaffirmed  in  Burlington,  etc,  Ry.  v.  Dunn,  122  XT.  S.  615,  30  L. 
1160^  7  S.  Ct  1263,  Missouri,  etc.,  Ry.  v.  Fitzgerald,  IGO  U.  S.  582, 
40  li.  542,  16  S.  Ct  396,  Steiner  v.  Mathewson  Co.,  77  6a.  659,  State 
V.  Barnes,  5  N.  Dalt.  357,  65  N.  W.  691,  Western  Union  T^  Co.  v. 
Griffith,  104  Ga.  57,  30  S.  E.  420,  and  Craven  t.  Turner,  82  Me.  887, 
j^  AtL  865.  Approved  in  Carson  v.  Hyatt,  118  U.  S.  287,  30  L.  169, 
6  S.  Ct  1054,  holding  question  was  one  of  fact  to  be  determined  by 
Circuit  Court;  Walker  v.  Oneil,  38  Fed.  375,  holding  decision  of 
State  court  as  right  to  removal  is  not  conclusive;  Amy  v.  Manning, 
144  Mass.  154,  10  N.  E.  739,  holding  that  petition  was  filed  too  late, 
Howard  v.  Southern  Ry.,  122  N.  C.  954,  29  S.  B.  781,  holding  filing 
of  petition  does  not  ipso  facto,  dissolve  State  court's  Jurisdiction; 
Talbott  V.  Planter  Oil  Co.,  12  Tex.  Civ,  App.  50,  33  S.  W.  746,  re- 
fusal to  order  removal  will  not  be  reviewed  where  Federal  court 
remanded  case;  Northern  Pac  R.  Co.  v.  McMuUen,  86  Wis.  507,  56 
N.  W.  631,  decision  of  Circuit  Court  that  case  is  removable  Is  con- 
clusive; dissenting  opinion  in  North  America,  etc..  Trust  Co.  v.  Co- 
lonial, etc,  Mtge.  Co.,  3  S.  Dak.  604,  54  N.  W.  665,  majority  lioldlog 
filing  of  petition  and  bond  arrests  jurisdiction  of  State  court 

Bemoval. —  Suit  between  a  State  and  dtlsens  la  not  removable 
<m  ground  of  citizenship,  p.  433. 

Reaffirmed  in  Postal,  etc..  Cable  Ca  v.  Alabama,  155  XT.  8.  487, 
39  L.  283,  15  S.  Ct  194,  Grinnell  v.  Johnson,  28  Fed.  4,  Ferguson 
V.  Ross,  38  Fed.  X62,  3  L.  R.  A.  323,  and  n.,  Texas  v.  Day,  etc.,  Cat- 
tle Co.,  49  Fed.  597,  Indiana  v.  Tolleston  Club,  53  Fed.  19,  Indiana 
V.  Alleghany  Oil  Co.,  85  Fed.  872,  Arkansas  v.  Kansas,  etc.  Coal 
Co.,  96  Fed.  355,  Hickman  v.  Missouri,  etc,  Ry.,  151  Mo.  666^  62  & 
W.  354,  State  v.  Adams,  9  Ohio  C.  C.  24,  and  State  v.  Port  Royal« 
etc.,  Ry.,  45  a  C.  434,  23  S.  B.  366.  Approved  in  Carson  v.  Dunham. 
121  U.  S.  426,  30  Lr.  903,  7  S.  Ct  1032,  holding  petition  may  be 
amended  In  Circuit  Court;  Mathls  v.  Southern  Ry.,  53  8.  O.  258,  81 
S.  E.  244,  arguendo. 

DistingulBhed  in  South  Carolina  v.  Port  Royal,  etc,  Ry.,  06  FML 
834,  where  case  involved  a  Federal  question. 

Bemoval  cannot  be  had  of  suit  for  money  received  by  partners, 
unless  all  defendants  can  unite  in  petition,  p.  433. 

117  U.  S.  434-481,  29  L.  963,  UNION  TRUST  CO.  v.  ILLINOIS  BOD- 
LAND  CO. 
Bmllroad  receiver's  certificates,  Issued  for  necessary  repairs,  havs 
priority  over  bonded  debt  P-  ^54. 

ReaflElrmed  in  Mcllhenny  v.  Binz,  80  Tex.  15,  26  Am.  St  Rep.  721,  ^i 

13  S.  W.  66L    Approved  In  Union  Tmst  Co.  ▼•  Morrison,  125  U.  &  ^ 
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612,  31  L.  831,  8  S.  Ct  1010,  holding  claimant  could  pursue  earning! 
which  had  been  appropriated  to  the  purchase  of  property;  Kne^and 
T.  liuce,  141  U.  S.  509,  35  L.  836,  12  a  Gt  38,  holding  Issue  of  certifl^ 
cates  to  pay  sub-contractors  was  proper;  Fidelity,  etc.,  Safe-Deposit 
Go.  T.  Roanoke  Iron  Go.,  68  Fed.  624,  holding  equity  can  make  re- 
oelTer's  certificates  a  paramount  lien  only  if  they  are  for  neces- 
saries; Jonss  T.  Gentral  Tmst  Go.,  TB  Fed.  678,  48  17.  8.  App.  224, 
discharging  out  of  the  property  obligations  Incurred  by  third  per- 
sons to  preserre  It;  Gallfomia,  etc.  Trust  Go.  t.  Yakima  Iut.  Go., 
82  Fed.  644,  treating  claims  for  serrlces  in  constructing  canal  as 
cost  of  original  construction;  New  York,  etc..  Indemnity  Go.  ▼.  Ta^ 
coma,  etc.  Motor  Go.,  83  Fed.  367,  48  U.  S.  App.  673,  giving  claim 

j  for  cable  priority;  Yllas  ▼.  Page,  106  N.  Y.  462,  13  N.  B.  746,  up- 

holding order  authorising  the  creation  of  debts  for  rolling-stock; 
Fidelity,  etc.  Deposit  Go.  t.  Shenandoah  R.  R.,  33  W.  Va.  788,  11 
8.  B.  68,  arguendo.    See  64  Am.  St  Rep.  403,  422,  note. 

Distinguished  in  Farmers,  etc.  Trust  Go.  t.  Grape  Greek  Goal 
Go.,  50  Fed.  482,  16  L.  R.  A.  604,  and  n.,  holding  receiver  could  not 
issue  certificates  In  order  to  operate  coal  mine;  Felton  t.  Ginclnnatl, 
96  Fed.  342»  holding  court  not  authorised  to  charge  to  lessor  bridge 

;  built  by  receiver. 

j  Bailroads. —  Gourfs  power  to  order  necessary  repairs  by  receiver 

I  is  not  dependent  on  consent  or  notice,  p.  465. 

Reaffirmed  in  Kam  v.  Borer  Iron  Go.,  86  Va.  768,  11  S.  B.  433. 
Approved  in  Mcllhenny  v.  Blnz,  80  Tex.  18,  26  Am.  St  Rep.  726,  IB 
8.  W.  663,  holding  court  time  limit  could  not  preclude  court  fnMD 
adjusting  priority  of  claims. 

Railroads. —  Purchasers  of  receiver's  certificates,  issued  without 
prior  notice,  take  subject  to  court's  final  action,  which  is  equivalent 
to  prior  notice,  p.  456. 

Approved  in  Virginia,  etc..  Goal  Go.  v.  Gentral  R.  R.,  170  U.  8. 
365,  42  L.  1072,  18  S.  Gt  661,  holding  party  furnishing  necessary 
supplies  entitled  to  a  priority;  Mercantile  Trust  Go.  v.  Kanawha, 
etc,  Ry.,  60  Fed.  876,  877,  lien  of  receiver's  certificates  is  not  af- 
fected by  fact  that  he  misappropriates  the  funds;  Mercantile  Trust 
Go.  V.  Kanawha,  etc,  Ry.,  68  Fed.  17,  16  U.  S.  App.  37,  holding 
validity  of  security  of  certificates  may  be  prejudicially  affected; 
Gordon  v.  Newman,  62  Fed.  689,  23  U.  S.  App.  660,  holding  «iforce- 
ment  of  decree  could  not  be  restrained  by  holders  of  receiver's  cer- 
tificates claiming  priority;  Laughlin  v.  United  States,  etc,  Stock 
Go.,  64  Fed.  26,  holders  of  receiver's  certificates,  issued  to  creditors 
for  ordinary  debts,  were  entitled  to  no  priority;  Raht  v.  Attrtll,  IOC 
N.  Y.  434,  60  Am.  Rep.  460,  13  N.  B.  284,  holding  debts  created  for 
money  used  in  improvements  do  not  displaoe  Ilea  oC  mortgagi 
See  71  Am.  St  Rep.  380,  note. 
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DlstingalBhed  In  Third  Street,  etc,  Ry.  y.  Lewis,  79  Fed.  196,  48 
U.  S.  App.  278,  holding  lien  of  mortgage  was  not  subonlinAted  to 
Uen  of  receiver's  certificates. 

Ifcallroftds. —  Bill  by  general  creditor  and  majority  stocklMildsrSi 
praying  receiver,  etc^  enables  equity  to  administer,  p.  459. 

Approved  in  Sage  t.  Mempliis,  etc,  R.  R.,  1^  U.  8.  ITRS,  81  Ix  686» 
8  &  Ot  891,  holding  bill  sufficient  to  Justify  equity  ia  appointing  a 
receiver;  Brown  v.  Lake  Superior  Iron  Go.,  184  U.  a  684,  83  L.  1921, 
10  S.  Ct  605,  refusing  relief  because  of  laches;  Joy  v.  8t.  Louis,  138 
U.  &  47,  34  L.  858,  11  S.  Ct  257,  rights  of  public  In  respect  to  rail- 
roads should  be  fostered  by  courts;  Ames  v.  Union  Pac  Ry.,  74 
Fed.  345,  chargrins  operating  expenses  anterior  to  appointment  of 
receiver  upon  the  property;  Moore  v.  Southern,  etc.  Timber  Co..  83 
Fed.  400,  holding  bill  gave  court  Jurisdiction. 

Bailroad  receiver's  certificates  to  pay  tax  liens  are  entitled  to 
priority,  p.  461. 

Approved  in  Central  Trust  Go.  v.  New  York,  etc.,  R.  R.,  110  N.  T. 
258,  18  N.  B.  96,  1  L.  R.  A.  264,  holding  claim  of  State  for  paymoit 
of  tax  a  paramount  one;  Wise  v.  Wise  Co.,  153  N.  Y.  510,  47  N.  B. 
769,  holding  attachment  cannot  be  displaced  by  subsequent  daim 
for  taxes.    See  54  Am.  St.  Rep.  421,  note. 

Railroads. —  Purchasers  of  certificates  from  receiver  are  asC 
bound  to  see  to  application  of  proceeds,  p.  461. 

Bailroads. —  Holders  of  receiver's  certificates,  bqyiaf  at  alknrsd 
discount,  are  entitled  to  face  value,  p.  462. 

BailrocLds. —  Receiver's  certificates,  going  to  replace  Income  spest 
for  betterments,  have  no  priority,  p.  462. 

Reafiirmed  in  Virginia,  etc.  Goal  Co.  v.  G^itral  R.  R.,  170  U.  B. 
870,  42  L.  1073,  18  S.  Ct  663.    Cited  in  54  Am.  St  Rep.  418^  note. 

Biailroads.-*  Want  of  trustees'  consent  through  negUg^ice,  hdd 
not  to  prevent  prior  lien  of  receiver's  certificates,  p.  463. 

Distinguished  in  Central  Transp.  Co.  v.  Pullman's  Car  Co^  138 
XT.  S.  56,  85  L.  67,  11  S.  Ct  487,  where  contract  was  unlawfuL 

Railroads. —  Operating  expenses,  payable  primarily  out  <^  income^ 
may  be  chargeable  against  corpus,  after  notice,  p.  465. 

Reaffirmed  in  Mercantile  Trust  Co.  v.  Kanawha,  etc.,  Ry.,  68  Fed. 
15,  16  U.  S.  App.  87,  and  Thornton  v.  Highland,  etc.,  R.  R.,  94  Ala. 
367,  10  So.  443.  Approved  in  St  Louis,  etc.,  R.  R.  v.  Clev^and, 
etc.,  Ry.,  125  U.  a  673,  31  L.  837,  8  S.  Ct  1017,  holding  claimant  had 
no  equitable  right  to  priority  of  payment;  Morgan's  Co.  v.  Texas, 
etc.,  Ry.,  137  U.  S.  198,  34  L.  634,  11  S.  Ct  69,  mere  fact  €hBt  money 
was  loaned  to  keep  railroad  going,  does  not  give  priority;  Qulncy, 
etc.,  R.  R.  V.  Humphreys,  145  U.  B.  103,  36  L.  639,  12  S.  Ct  794, 
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boldlnf  no  eqaitles  existed  which  called  upon  court  to  dlyert  pro- 
ceeds  of  sale;  Farmers,  etc.,  Trust  Co.  t.  Vlcksbnrg,  etc.,  R.  Oo.,  88 
Fed.  783,  charging  carrent  expenses  on  income,  In  preference  t» 
mortgage;  Thomas  v,  Peoria,  etc.,  Ry.,  86  Fed.  818,  where  cuirent 
receipts  are  expended  for  improvementa,  a  claim  of  rent  may  be 
charged  on  corpus;  Flurmers,  etc,  Tmst  Oo.  t.  Kansas  City,  etc., 
R.  Oou,  68  Fed.  189,  authority  to  giro  priority  Is  not  limited  to  cases 
where  there  has  been  a  diyersion  of  income;  Bosworth  t.  Terminal 
R.  Assn^  80  Fed.  971,  68  U.  8.  App.  806,  holding  receiver  had  no 
right  to  appeal  from  decree  awarding  pr^erence  to  claim  for  sup- 
plies; New  Yorlc,  etc^  Indemnity  Co.  t.  Tacoma,  etc..  Motor  Co.,  83 
Fed.  869,  48  U.  S.  App.  677,  giving  claim  for  cable  prlodty;  Ander- 
son y.  Condict,  98  Fed.  868,  charging  claim  for  personal  injuries  on 
corpus;  International  Trust  Co.  t.  Townsend,  etc.,  Contr.  Co.,  96 
Fed.  861,  holding  court  could  not  displace  Hen  on  c<ni>us  In  favor 
of  supply  creditors;  Bosworth  v.  Terminal,  etc,  Assn.,  174  U.  8. 
186,  19  6.  Ct  626,  arguendo.    See  64  Am.  8t.  Rep.  481,  note. 

Railroads. —  Wages  six  months  prior  to  receivership,  held  oitltled 
to  priority,  p.  464. 

Reaffirmed  in  Drennen  v.  Mercantile  Trust,  etc,  Co.,  116  Ala.  606, 
67  Am.  St  Rep.  77,  28  So.  166,  39  L.  R.  A.  625,  Rutherford  v.  Penn- 
sylvania, etc,  R.  R.,  178  Pa.  St  48,  86  Aa  927,  and  Lltzenberger  v. 
Jarvis  Co.,  8  Utah,  19,  28  Pac  872.  Approved  in  Seventh  Nat  Bank 
v.  Shenandoah  Iron  Co.,  86  Fed.  438,  holding  Uens  at  laborers  of 
Iron  manufacturing  company  not  entitled  to  priority;  Thomas  v. 
Peoria,  etc.,  Ry.,  36  Fed.  819,  820,  refusing  to  charge  claims  accru- 
ing more  than  six  months  before  receivership;  American,  etc.  Trust 
Co.  V.  East  etc.,  R.  Co.,  46  Fed.  108,  holding  claim  for  original 
construction  not  entitled  to  priority;  Finance  Co.  v.  Charleston,  etc, 
R.  Co.,  62  Fed.  208,  8  U.  S.  App.  647,  paying  running  expenses  out 
of  corpus;  St  Louis  Trust  Co.  v.  Riley,  70  Fed.  86,  37,  86  U.  8.  App. 
too,  30  L.  R.  A.  458,  469,  refusing  to  allow  claim  for  personal  in- 
juries suffered  prior  to  appointment  of  receiver;  Wood  t.  New  York, 
etc.,  R.  Co.,  70  Fed.  748,  paying  claim  for  coupling  links  procured 
prior  to  appointment  of  receiver;  Ames  v.  Union  Pac.  Ry.,  74  Fed. 
346,  charging  operating  expenses,  anterior  to  appointment  of  r»> 
ceiver,  on  property;  Cleveland,  etc,  Ry.  v.  Knickerbocker  Tmst 
Go.,  86  Fed.  77,  allowing  claim,  though  more  than  six  months  had 
elapsed  between  doing  of  work  and  appointment  of  receiver;  Rahc 
V.  Attrill,  106  N.  Y.  486,  60  Am.  Rep.  462,  18  N.  B.  286,  that  com- 
pany was  owing  debts  for  labor  created  no  equity  for  their  payment 
See  54  Am.  St  Rep.  409,  note. 

Railroads. —  Order  appointing  receiver,  held  not  to  exclude  prlot^ 
ity  of  labor  claims,  p.  466. 

Cited  in  64  Am.  St  Rep.  404.  note. 

Railroads. —  Decree  apporiioning  receivership  Indebtedness  of 
three  roads  in  proporiion  to  length,  upheld,  p.  46& 
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Approved  In  Compton  ▼.  Jesnp,  68  Fed.  327,  81  IT.  S.  App.  486,  ft 
la  public  policy  to  treat  a  railroad  as  an  entirety;  Fanners'  Loan 
Ck>.  T.  Oregon  Pac.  R.  R.,  81  Or.  246,  65  Am.  St  Rep.  824,  48  Pac. 
707,  88  L.  R.  A.  426,  holding  railroad  mortgagee  not  liable  for  debts 
incurred  by  receiyer.    See  54  Am.  St  Rep.  404,  note. 

BstoppeL —  Executed  sale  of  inac^vent  road  to  another  cannot  be 
questioned  by  its  bondholders  long  acquiescing  in  administration 
under  one  receirer,  p.  468. 

Approved  in  Brown  t.  Lake  Superior  Iron  Co.,  184  TJ.  S.  586,  88 
L.  1026,  10  S.  Ct  606,  good  faith  and  early  assertion  of  rights  are 
essential  on  part  of  defendant  in  equity;  Central  Trans.  Co.  y.  Pull- 
man's Car  Co.,  189  U.  S.  56,  85  L.  67,  11  S.  Ct  487,  where  contract 
was  unlawful;  Pullman's  Car  Co.  y.  Central  Transp.  Co.,  180  U.  S. 
68,  85  L.  69,  11  8.  Ct  489,  and  St  Louis  R.  R.  y.  Terre  Haute  R.  R., 
146  U.  8.  409,  86  L.  754,  12  &  Ct  968,  both  refusing  to  set  aside 
ultra  ylres  lease  acquiesced  In  many  years;  Central  Trust  Co.  y. 
liarietta»  ete.,  R.  R.,  75  Fed.  216,  41  U.  S.  App-  369  (see  dissenting 
opinion  In  S.  C,  75  Fed.  202,  41  U.  S.  App.  839),  holding  company 
was  botind  by  the  order;  Farmers,  etc.  Trust  Co.  y.  Centralia,  etc, 
R.  Co.,  96  Fed.  643,  holding  stockholders  could  attack  cwtiflcatee. 
dee  70  Am.  St  Rep.  166,  note 

Distinguished  in  Denison,  etc,  Ry.  y.  Ranney,  etc.  Mercantile 
Co.,  —  Ind.  Ter.  — ,  68  S.  W.  509. 

BailToad  bonds  surrendered  in  exchange  for  othns,  h^d  can* 
celled  and  not  on  footing  with  unsurrendered  ones,  p*.  474. 

Approved  in  First  Nat  Bank  y.  Radford  Trust  Co.,  80  FM.  678^ 
47  U.  8.  App.  692,  holding  there  was  an  election  to  accept  new 
bonds,  and  they  were  not  entitled  to  security  of  old  bonds. 

Distinguished  In  Mown.-  v.  Farmers,  etc..  Trust  Co.,  76  Fed.  46» 
46  U.  £L  App.  164,  holding  bonds  deposited  under  the  agre^oDent 
were  not  extinguished. 

Railroad  foreclosure  decree  proyiding  sale  separately  then  ea 
masse,  held  yalid,  p.  474. 

Affirmed  In  Low  t.  Blackford,  87  Fed.  402,  ordering  property  te 
be  sold  as  an  entirety. 

Ballroads. —  Claims  for  rent  of  track,  stores  supplied,  and  labor, 
are  entitled  to  priority,  p.  476. 

Ballroads.— Large  amounts  borrowed  by  receiyer,  wfthoot  eoort 
order,  sie  not  prior  claims,  p.  477. 

Approyed  In  Chicago,  etc.  Vault  Co.  t.  McNulta,  163  U.  8.  662, 
38  L.  822,  14  8.  Ct  918,  holding  receiyer  had  no  authority  to  make 
a  lease,  for  a  term,  of  general  offices. 

flinl^wuiiia  —  Claims  for  rent;  extraordinary  depreciation  of  raU* 
Ing-stock  and  right  of  way  are  not  prior,  p.  480. 
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ApproTed  !a  Fanners,  etc^  Trust  Go.  t.  Ohlcaso^  etc..  By.,  42 
Fed.  11,  holding  petitioner  not  entitled  to  payment  of  rental  out  of 
eorpos  of  estate;  New  York,  etc,  B.  Oo.  t.  New  York,  etc^  R-  Co., 
58  Fed.  281,  rentals  accruing  prior  to  receiTership  axe  entitled  t» 
no  priority. 

•Railroads.—  Th«re  should  be  no  priority  between  receiyer^s  cer- 
tificates for  necessaries,  etc.,  except  those  for  taxes,  p.  481. 

Costs  in  this  case  were  not  allowed  for  or  against  either  party, 
p.  481. 

ApproTod  in  Trinidad,  etc,  Payliif  Oo.  t.  Robinson,  62  Fed.  849, 
In  actions  at  law.  Federal  conrts  most  tax  costs  against  losing 
party,  except  in  q>ecial  cases. 

Miscellaneous.—  Cited  generally  In  St  Loois,  etc^  R.  Ca  t.  Terrs 
Haute,  etc.,  R.  Co.,  33  Fed.  447. 

m  U.  a  482-490,  29  L.  979,  FBROUSON  T.  ARTHUR. 

Customs  duties. —  Henry's  calcined  magnesia  was  dutiable  as 
proprietary  medicine,  not  a  commodity,  p.  488. 

Approved  in  In  re  Bisner,  64  Fed.  672,  878,  holding  Johann  Holt 
malt  extract  dutiable  as  a  proprietary  medicine. 

Distinguished  in  United  States  t.  Bisner,  etc,  Co.,  69  Fed.  806, 
20  U.  B.  App.  243,  holding  fluid  compound  sold  as  **  malt  extract,** 
dutiable  as  such. 

117  U.  8.  490-6M,  29  L.  981  DINOLBY  T.  OLBR. 

Co&tract  to  return  ice  the  next  year  authorises  retura  at  maj 
time  therein,  p.  601. 

Contract  to  return  ice  any  time  during  season,  gires  no  right  of 
action  upon  refusal  of  specific  demand,  p.  602. 

Contracts. —  Query,  whether  refusal  of  performance  not  yet  doe, 
is  actionable  as  present  breach,  p.  603. 

Cited  In  Clark  t.  National,  etc..  Casualty  Co.,  67  Fed.  226,  hold> 
ing  that  there  was  no  breach  of  «itire  contract;  Horst  t.  Roehm, 
84  Fed.  669,  Marks  ▼.  Van  Beghen,  86  Fed.  864,  67  U.  8.  App.  151, 
and  Rcehm  ▼.  Horst,  91  Fed.  848,  62  U.  S.  App.  626^  where  notice 
of  refusal  to  perform  is  glyen,  party  may  sue  at  once;  Pierce  t. 
Tennessee,  etc.,  R.  R.,  173  U.  S.  12,  19  8.  Ct  889,  arguendo. 

Contracts. —  Refusal  of  performance,  to  justify  suit,  must  be  oii- 
equlTocal,  and  so  treated,  p.  608. 

RealBrmed  in  Sullivan  t.  McMillan,  26  Fla.  680,  8  8o.  467,  and 
Kilgore  T.  Baptist  Bducation  Assn.,  90  Tex.  142,  148,  87  a  W.  000, 
601.  Approved  in  Cleydand  RoUing-Mill  y.  Rhodes,  121  U.  8.  264, 
30  L.  923,  7  8.  Ct  886,  holding  Iniyer  might  have  reused  to  accept 
lion  shipped;  Foss,  etc.  Brewing  Co.  t.  Bullock,  69  i>sd.  88^  16  U. 
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8.  App.  311,  where  seller  refuses  to  acqaiesce  In  canceOatloii  of 
sale,  his  right  of  action  accrues  at  time  of  dellyery;  Bdward  Hinet 
Lumber  Oo.  v.  Alley.  73  Fed.  007,  43  U.  S.  App.  16©,  holding  de- 
fendants' refusal  to  take  lumber  was  a  breach  of  contract;  Jeffrey 
Mfg.  Ck>.  Y.  Central,  etc.,  Iron  Co.,  03  Fed.  412,  party  accepting 
goods,  after  delay,  waived  stlpnlation  as  to  time;  Lake  Shore,  etc. 
By.  y.  Richards,  152  IlL  95,  88  N.  E.  782,  30  L.  R.  A.  67,  and  n^ 
It  to  sufflci^it  if  a  clear  intention  to  be  no  longer  bound  to  evinced; 
Wilkinson  v.  Blount  Mfg.  Ck>.,  169  Mass.  880,  47  N.  B.  1022,  holding 
that  a  waiver  was  not  shown;  Vittum  v.  Estey,  07  Vt  161,  81  AtL 
145,  holding  refusal  was  not  absolute;  Lee  v.  Mutual,  etc.  Life 
Assn^  97  Va.  163,  33  S.  B.  567,  notice  that  policy  will  bo  dedaied 
forfeited  if  assessment  to  not  paid,  is  not  an  absolute  repudiation; 
Stanford  ▼.  McGiU.  6  N.  Dak.  564,  72  N.  W.  940,  88  U  B.  A.  77€l, 
arguendo. 

117  U.  S.  604^08,  29  L.  988,  TURPIN  v.  BURGBSa 

Intemal  rerenuo. —  Act  taxing  tobacco  intended  for  export  was 

constitutional,  p.  505. 

Cited  in  27  Am.  St  Rep.  564,  note 

Intemal  rorenue. —  Tax  on  goods  still  in  factory,  though  intended 
for  export,  to  not  export  tax,  p.  507. 

Approved  in  Myers  v.  Baltimore  Ck>unty,  83  Md.  892,  56  Am.  8t 
Bep.  354,  35  Atl.  146,  34  L.  R.  A.  312,  holding  property  bought  for 
exportation  Uable  to  taxation.  See  62  Am.  St  Rep.  474,  and  27  Ajn. 
St  Rep.  662,  notes. 

m  U.  S.  508-514,  29  L.  962,  MAHOMBT  T.  QUACKENBUSH. 

Statute  with  but  one  general  object  germane  to  the  title,  ■a;riatlfla 
constitutional  requirement,  p.  511. 

Reaffirmed  in  Garter  County  v.  Sinton,  120  U.  &  523,  30  L.  702,  7 
S.  Ot  653,  Illinoto  v.  lUinoto,  etc.,  R.  Co.,  33  Fed.  766,  Hotchkiss  v. 
Marlon,  12  Mont.  226,  29  Pac.  824,  and  Bosang  v.  Building  Assn^ 
96  Va.  123,  30  S.  E.  441.  Approved  in  Baltimore,  etc.,  R.  Co.  v. 
Jefferson  County,  29  Fed.  807,  upholding  act  authorismg  railroad 
to  extend  Its  road,  and  empowering  county  to  subscribe  to  stock; 
State  V.  Becker,  3  S.  Dak.  43,  51  N.  W.  1023,  a  law  may  indode 
the  employment  of  many  measures  for  its  enforcement  See  64 
Am.  St  Rep.  104,  note. 

117  U.  S.  614-616,  29  L.  990,  BRUOB  T.  MAMOHBSTBR,  STO, 
R.  R. 

Appeals. —  Matter  in  dispute  means  that  directly  involved  In 
cause,  not  collateral  effect  in  oth««,  p^  516. 

Reaffirmed  in  New  Bngtond  Mtge.  Oo.  v.  Gay,  146  U.  &  181,  86 
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L.  C49,  12  S.  Ot  817.  ApproTod  in  Gibson  t.  Shuf  eldt.  122  U.  a  29, 
30  L.  1084,  7  S.  Ot  1067.  VIcksburg.  etc.,  B.  B.  ▼.  Smith,  135  U.  a 
200,  94  L.  96,  10  a  Ct  730,  and  The  Sydney,  139  U.  a  896,  86  L. 
178, 11  a  Ct  621,  holding  court  with  Jurisdiction;  Bx  parte  Sweeney, 
126  Ind.  589,  27  N.  B.  129,  cross-comi^aint  making  real  controTeny 
can  supply  Jurisdictional  amount 

U7  U.  S.  516-5ia  29  L.  994,  BX  PARTB  FONDA. 

Oonrts. —  Federal  coort  will  not  r^ease  on  baibeas  corpus  In  ad- 
vance of  final  action  in  State  court  p.  5ia 

Beafflrmed  in  Pepke  t.  Cnman,  155  U.  a  101,  89  L.  85,  15  a  Ct 
84,  In  re  Huse,  79  Fed.  307,  48  U.  a  App.  822,  In  re  Alexander,  84 
Fed.  633,  and  Nesbit  y.  Hert  81  Fed.  125.    Approved  In  In  re  Dun> 
can,  189  U.  a  454,  35  U  222,  11  S.  Ot  575,  refusing  to  interfere 
pending  appeal;  Cook  r.  Hart  146  U.  S.  194,  86  L.  940,  13  a  Ct 
43,  in  absence  of  special  circumstances,  prisoner  should  be  com- 
polled  to  seek  review  by  writ  of  error;  New  York  v.  Eno,  155  U.  a 
95,  89  L.  83,  15  S.  Ct  82,  declining  writ  where  it  did  not  a^^ear  that 
case  was  urgent;  Whitten  v.  Tomlinson,  160  U.  S.  242,  40  L.  412.  16 
a  Ct  802,  and  Tinsley  t.  Anderson,  171  U.  a  105,  18  8.  Ot  807, 
dismissing  writ  issued  before  trial;  Markuson  v.  Boucher,  17i  U. 
a  186,  20  S.  Ct  77,  holding  State  Judgments  in  criminal  cases 
should  not  be  reviewed  on  habeas  corpus;  Bx  parte  Kleffer,  40  Fed. 
400,  issuing  habeas  corpus,  writ  of  iM;>peal  being  an  inadequate  pro- 
tection; In  re  Wdch,  57  Fed.  578,  holding  question  whether  acta 
charged  constituted  the  statutory  crime,  could  not  be  raised  on 
Habeas  corpus;  United  States  v.  M*Aleese,  93  Fed.  658,  refusing  rs» 
Uef  where  prisoner  liad  not  exhausted  his  remedy  in  State  court; 
In  re  Bradley,  96  Fed.  970,  refusing  to  discharge  prisoner  on  ground 
that  offrase  was  committed  at  soldiers'  home;  dissenting  opinion 
in  Brown  v.  Walker,  161  U.  a  626,  40  L.  881, 16  a  Ct  662,  arguendo. 

m  U.  a  519-586^  29  L.  984,  NBW  TOBS,   BXa,   INa   Oa  ▼. 
FLBTCHBB. 

Corporationa.— New  York  Insurance  company,  doing  buslnsM  In 
Missouri,  is  subject  to  Its  laws,  p.  519. 

Beafflrmed  in  Wall  v.  Bqultable  Life  Ina.  Co.,  82  Fed.  276.  Ap- 
proved In  Mutual,  etc,  Ins.  Co.  v.  Boblson,  54  Fed.  585,  holding 
law  of  State  where  application  is  made,  and  policy  is  delivered  and 
premium  paid.    See  77  Am.  Dec.  724,  and  99  Am.  Dec  67t  notes. 

Znsuranos  c<mtract  where  both  parties  are  deceived  by  fUJae 
answers  written  by  agent  should  be  cancelled,  p.  629. 

Beafflrmed  in  McKay  v.  New  York  ^«ife  Ins.  Co.,  124  Cat  278»  56 
Pac  1118.  Approved  In  McDonald  v.  Metropolitan,  etc<^  Co.,  68 
N.  H.  6^  73  Am.  St  Bep.  66(K  88  Aa  501,  allowing  assured  to  recover 


U7  U.  &  619-536  Notes  on  U.  8.  Reports.  "^  - 

pcjments,  on  cancellation;  Maier  t.  Fidelity,  etc.,  L.  Assn.,  T8  Fed. 
671,  47  U.  8.  App.  822,  holding  company  not  estopped  to  deny  valid- 
ity of  policy;  United  States  Life  Ins.  Ck>.  t.  Smith,  92  Fed.  60Q,  ln> 
■nrance  company  need  not  tender  back  premlnms  to  enable  It  to 
defend,  because  of  misrepresentation  In  application;  McOarty  t. 
New  York  Life  Ins.  Co.,  74  Minn.  534,  77  N.  W.  427,  holding  fraudu- 
lent representations  constituted  a  ground  for  rescission;  Sladden  t. 
New  York  life  Ins.  Co.,  86  Fed.  106,  and  Hallholt  t.  Metropolitan, 
•tc^  Ins.  Co.,  87  Me.  382,  47  Am.  St  Rep.  841,  82  AtL  902,  arguendo. 
6ee  77  Am.  Dec  728,  and  9  Am.  St  Rep.  229,  238,  notea. 

Distinguished  In  Shelby  y.  Mutual  Life  Ins.  Co.,  67  Fed.  492, 
holding  Insurer  could  not  defeat  recovery,  unless  he  had  rescinded 
and  tendered  premium;  State  Ins.  Co.  v.  Gray,  44  Kan.  735,  26  Fac 
199,  where  applicant  was  old  and  feeble. 

Insurer  can  limit  Its  agents*  authority;  and  Insured  must  read  ap- 
plication and  limitations  there  stated,  p.  580. 

Reaffirmed  In  Menslng  y.  American  Ins.  Co.,  36  Mo.  Apip.  607. 
Approved  In  Mutual,  etc..  Life  Ins.  Co.  v.  Roblson,  58  Fed.  730,  19 
V,  fi.  App.  266,  22  L.  R.  A.  331,  estopping  Insurer  to  dispute  truth 
of  answer,  which  agent  construed;  Maler  v.   Fidelity,  etc..   Life 
Assn.,  78  Fed.  571,  47  U.  8.  App.  322,  holding  company  not  estopped 
to  deny  validity  of  policy;  Hubbard  v.  Mutual,  etc..  Life  Assn.,  80 
Fed.  685,  parol  evidence  Is  not  admissible  to  dispute  agreement  as 
to  agency;  Olover  v.  National  Fire  Ins.  Co.,  85  Fed.  131,  42  U.  S. 
App.  728,  holding  company  estopped  to  rely  on  misdescription  of 
property,  application  being  prepared  by  its  agent;  Brown  v.  United 
€^tes  Casualty  Co.,  88  Fed.  41,  holding  company  bound  only  by 
stipulations  in  its  own  substituted  policy;  United  ^States  Ldfe  Ins. 
Oa  V.  Smith,  92  Fed.  507,  508,  that  local  agent  of  company  advised 
the  answer,  did  not  bind  company;  Wheaton  v.  North  British,  etc., 
Ins.  Co.,  76  CaL  418,  9  Am.  St  Rep.  217,  18  Pac.  760,  whore  agent 
prepares  statement  any  misrepresentation  not  known  to  assured 
will  not  avoid  policy;  Son  Fire  Office  v.  Wich,  6  Colo.  App.  113,  39 
Pac.  591,  assured  is  not  relieved  from  consequences  of  a  false  state- 
ment because  he  was  Ignorant  of  contents  of  triplication;  Globe, 
etc.,  Ina.  Co.  v.  DufTy,  76  Md.  301,  25  Atl.  228,  if  assured  had  means 
of  discovering  falsehood  of  agent  he  cannot  recover;  Baker  v.  Ohio, 
etc.,  Ins.  Co.,  70  Mich.  206,  207,  14  Am.  St  Rep.  489,  490,  38  N.  W. 
219,  220,  holding  application  signed  by  agent,  without  knowledge 
of  assured,  is  not  binding  on  her;  Robinson  v.  Jarvis,  25  Mo.  App. 
425,  427,  holding  party  is  presumed  to  have  read  written  instru- 
meot  And  is  bound  by  its  terms;  Froehly  v.  North,  etc.,  Ins.  Co.. 
32  Mo.  App.  311,  holding  policy  was  void  in  Its  inception;  Green- 
wood V.  New  York  Life  Ins.  Co.,  27  Mo.  App.  412,  and  Wolf  v. 
Dw^llng-House  Ins.  Co.,  75  Mo.  App.  839,  340,  holding  knowledco 
of  agent  was  not  a  waiver,  his  authority  being  limited;  Johnsoa 
T.  Dakota,  etc  Ins.  Co.,  1  N.  Dak.  181,  45  N.  W.  804,  holding  that 
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pollcjr  never  attacbed;  Pelzer  Bifg.  Co.  t.  Sun  Fire  Office,  86  8.  0. 
270.  15  S.  B.  583»  holding  that  local  agent  may  waive  limitationB; 
ntsmanrlce  ▼.  Mutual  Life  Ins.  Oo.,  84  Tex.  65,  19  S.  W.  802,  hold- 
ing binding  effect  of  statements  in  applloatlon  not  avoided  by  fact 
tliat  insured  was  unacquainted  with  them;  King  y.  Oox,  63  Ark.  211, 
87  8.  W.  879,  and  Mutnal  Fire  Ins.  Co.  y.  Ward,  96  Va.  239,  28  & 
VL  211,  holding  company  estopped  by  agmf  s  knowledge  of  other 
insorance;  Georgia,  etc.,  Ina  Co.  y.  Goode,  95  Va.  758,  30  &  B.  860, 
holding  forfeiture  imposed  on  account  of  incumbrance  was  waived; 
Mutual  Life  Ins.  Co.  v.  Baker,  10  Tex.  Civ.  App.  520,  81  8.  W.  1073. 
arguendo.    See  9  Am.  St  Rep.  229,  note. 

Distinguished  In  Continental  Ins.  Co.  y.  Chamberlain,  182  XT.  8. 
809,  33  L.  343,  10  S.  Ct  88,  holding  provision  on  back  of  policy  that 
agent  could  waive  none  of  its  terms,  did  not  rdieve  company; 
Sawyer  y.  Bqnitable,  etc..  Ins.  Co.,  42  Fed.  88,  84,  holding  company, 
where  agent  inserted  false  statement  as  to  income;  Mutual,  etc^ 
Ins.  Co.  V.  Bobison,  54  Fed.  594,  595,  holding  insurance  company 
estopped  to  avoid  the  policy;  Standard,  etc,  Ins.  Go.  y.  Fraser,  76 
Fed.  707,  44  U.  S.  App.  694,  statement  in  policy  that  agent  could 
not  waive  its  provisions  did  not  protect  company;  Phcenix  Ins.  G#. 
y.  Warttemberg,  79  Fed.  247,  248,  249,  48  U.  S.  App.  347,  849,  851, 
nelding  company,  though  agent  inserted  statement  that  th^re  was 
no  Incumbrance;  Boyal  Neighbors  of  America  v.  Boman,  177  IlL 
81,  69  Am.  St  Rep.  203.  52  N.  B.  265,  holding  false  answers  inserted 
by  agent  do  not  avoid  the  policy;  Marston  v.  Kennebec,  etc.,  Ins. 
Co.,  89  Me.  277,  278,  56  Am.  St  Rep.  420,  421,  36  AtL  392,  393, 
estopping  company  from  controverting  statements  written  by  its 
agent;  Equitable  Life  Ins.  Co.  v.  Haziewood,  75  Tex.  346,  16  Am. 
St  Rep.  899,  12  S.  W.  623,  7  L.  R.  A.  221,  and  n.,  holding  warranty 
did  not  warrant  that  the  examiner  should  correctly  reduce  the 
answers;  New  York  Life  Ins.  Co.  y.  Russell,  77  Fed.  102,  106,  40 
V.  8.  App.  530,  arguendo. 

Insuranoe. —  Retention  of  policy,  with  annexed  oc^y  et  applica^ 
tion,  la  approval  of  statements  therein,  p.  584. 

Approved  in  Assurance  Society  v.  Reutltnger,  66  Ark.  544,  25 
8.  W.  840,  holder  could  not  keep  policy  without  approving  actlen 
•f  the  agent    See  9  Am.  St  Rep.  229,  note. 

117  U.  8.  586-554,  29  L.  954,  YALB,  BTa,  MFG.  00.  y.  8ARGBNT. 

Patents.^ — Sargent  patent  for  improvement  in  locks,  contained 
patentabla  novelty,  p.  547. 

Appfoved  tn  Nat,  etc.  Register  Co.  y.  American,  ete..  Register 
Oa.,  68  Fed.  872,  8  U.  8.  App.  840,  and  8.  F.  Heath  Cyda  Co.  y. 
Hay,  67  Fed.  249^  ao  k>nf  as  a  new  and  useful  result  is  produced.  It 
doea  not  aiatter  whether  action  of  elements  is  slmnltaoeous  or  suc- 
cessive; Pomaca  Oa  y.  Ferguson,  119  U.  8.  838,  80  L.  406,  7  8.  Ct 
864,  arguendo. 
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loss,  througb 
tmngo^itifaa,  pl  562. 

Bcxwen.  85  F^ed.  206.     Appro  fed  te 
QtiHt  m  r.  8w  Wk  8S  L.  701,  10  8.  Ot  881,  lioldli« 
pi^viflT  QXMit  gticaiiril.  <tedi  as  to  what  extent  reduction  In  peif 

act;  TOwle  t.  Park,  48  Fed.  798,  apply 

^MMfes  for  sale  of  patent  medicine;  Tatom  ^ 

91  tf^dl  4^«  caknlating  damages  on  haalB  of  oitlre  ma- 

67  Fed.  546,  29  U.  8.  App.  672,  allowing 


a]iMi»  can  soe  infringer,  though  he  hnrm  a  partner  la  tha 
^iin»fr»  nir^  af  ^be  tny^ition,  p.  552. 

l%imafo — C^  salt  for  infringement  of  reissue,  costs  were  eqnaQj 
#«n(fi%^  w^MT^  jadgment  only  on  one  claim  thereof,  p.  554. 

bi  Kittle  T.  Hall,  80  Fed.  240,  allowing  patentee  to  !•- 
dalms,  though  he  filed  no  disclaimer. 


ttf  ^  S^  9M-569,  29  L.  952,  YAI/B,  ETO.,  MFG.  CO.  T.  OBBSN^ 


IMiat  most  he  limited  to  claim,  and  cannot  be  enlarged  bj  other 
«f  qpeciflcatlons,  p.  559. 

Af^coTOd  In  Johnson  Co.  y.  Pacific,  etc..  Mills  Oo.,  47  Fed.  589, 
H.  W.  Johns  Mfg.  Go.  t.  Robertson,  60  Fed.  906,  limiting  i»- 
l^fi^T^aieat  by  reference  to  specifications;  Westinghouse  t.  Ekiison. 
fleu  Light  Co..  63  Fed.  592,  28  U.  S.  App.  1,  matters  incidentally 
ftifHTed  to  cannot  be  read  into  the  specifications. 

Vata&t. —  Idea  of  changing  mechanical  derice,  obTious  to  nn- 
aldlled  mechanic,  la  not  patentable,  p.  559. 

Reafllrmed  in  Gardner  t.  Herz,  118  U.  S.  192,  80  L.  163,  6  8.  Ot 
1068.    Approved  in  Pomace  Holder  Go.  t.  Ferguson,  119  U.  S.  838, 

80  L.  408,  7  8.  Gt  884,  holding  Toid,  patent  tw  improTement  In 
^leeae-formers  for  dder  presses;  Hendy  t.  Miners'  Iron  Works,  127 
U.  S.  375,  32  L.  209,  6  8.  Gt.  1278,  holding  there  was  no  patentable 
combination;  Hill  y.  Wooster,  132  U.  8.  701,  33  L.  506,  10  8.  Gt  231, 
dismissing  bill,  because  claims  were  not  patentable;  United  Statea, 
etc.,  Mfg.  Go.  ▼.  Independent,  etc..  Brushing  Go.,  24  Blatchf.  410^ 

81  Fed.  79,  holding  patent  for  improvement  in  bungs,  wanting  In 
patentable  novelty;  Ghiett  v.  Glaflin,  24  Blatchf.  416,  80  Fed.  924, 
holding  void,  patent  for  improved  shirt-bosoms;  Gonaolldated,  etc. 
Jar  Go.  V.  Bellalre  8tamping  Go.,  28  Fed.  94,  holding  void,  patent 
f^  Improved  mode  of  preventing  corrosion  of  metallic  caps;  Boot 
▼.  Sontag,  47  Fed.  818,  holding  bill  demurrable  for  want  of  novelty 
In  invention;  Ghuse  v.  Ide,  89  Fed.  498,  60  U.  &  App.  646,  holding 
void,  improvement  in  lubricating  devScee. 
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Patents. —  First  claim  of  Bosaer  improTement  In  penniitattoD 
locks,  was  void  for  anticipation,  p.  659. 

117  U.  8.  659-566,  29  L.  994,  DIMOCK  T,  BBVBBB  OOPPBB  OO. 

Courts.— State  court's  decision  that  bankruptcy  dlscharfe  barred 
an  action.  Is  reriewable  in  Supreme  Oourt,  p.  664. 

Judgment —  Defense,  neglected  by  defendant  at  trial,  cannot  be 
set  up  against  Judgment,  p.  666. 

Reaffirmed  in  Nat  Bank  ▼.  Wallls,  59  N.  J.  L.  4S,  34  AtL  984,  and 
Matlier  y.  Cincinnati,  etc.  Tunnel  CJo.,  8  Ohio  0.  0.  289.  Approved 
in  Scott  ▼.  Ellery,  142  U.  S.  384,  35  L.  1051,  7  S.  Ct  982,  after  dis- 
charge In  bankruptcy,  right  to  take  deficiency  decree  was  lost; 
United  States  y.  Wallace,  46  Fed.  671,  holding  party,  by  appear- 
ing, waived  irregularities  as  to  his  arrest;  Comptx)n  v.  Jesup,  68 
Fed.  286,  296,  81  U.  S.  App.  486,  holding  trustees  could  not  object 
to  a  separate  redemption  of  the  Ohio  division;  Board  of  (Commis- 
sioners ▼.  Piatt,  79  Fed.  572,  49  U.  8.  App.  223,  holding  Judgment 
Is  an  estoppel  as  to  every  matter  which  might  have  been  offered; 
Holt  County  v.  Nat  Life  Ins.  Oo.,  80  Fed.  689,  49  U.  8.  App.  882, 
issuing  mandamus  to  levy  tax.  Is  conclusive  on  question  as  to 
whether  levy  was  In  excess  of  statutory  power;  Turner  v.  Hamil- 
ton, 88  Fed.  468,  defendant  neglecting  to  plead  usury,  cannot  set 
it  up  in  action  on  Judgment;  Sullivan  v.  Babb,  86  Ala.  440,  6  So.  749, 
holding  bankruptcy  proceedings  affect  dissolution  of  attachment; 
Tuttle  V.  Scott  119  OaL  689,  61  Pac.  860,  vacating  Judgment  by 
default  to  let  in  defense  of  discharge  in  Insolvency;  Lackey  v. 
Steers,  121  01.  603,  606,  2  Am.  St  Bep.  188,  189,  18  N.  B.  620,  621, 
setting  aside  satisfaction  of  Judgment  had  no  effect  on  surety  not 
a  party;  Whyte  v.  Mc€k>yem,  61  N.  J.  L.  857,  859,  17  Atl.  958, 
holding  debtor  filing  petition  in  bankruptcy,  may  allow  suit  to  pro- 
ceed to  Judgm^it  without  forfeiting  his  right;  McDonald  v.  Davis, 
105  N.  Y.  618,  12  N.  B.  41,  that  defendant  failed  to  avail  himself 
of  a  stay  of  proceedings,  does  not  merge  the  debt  In  the  Judgment; 
Shaw  V.  Broadbent  129  N.  Y.  122,  29  N.  B.  240,  holding  effect  of 
Judgment  could  not  be  nullified  by  posthumous  production  of 
record,  which  might  have  defeated  claim  if  presented  on  trial; 
Zumbro  t.  Stump,  88  W.  Ya.  882,  18  S.  B.  416,  holding  discharge 
in  bankruptcy  may  be  set  up  In  State  court  to  stay  proceedings; 
dissenting  opinion  In  St  Louis,  etc..  By.  v.  Jackson,  96  Fed.  671, 
Bsalntalnlug  that  question  of  existence  of  Hen  could  not  be  con- 
sidered.   See  2  Am.  St  B^.  140,  and  28  Am.  St  Bep.  112,  notes. 

Distinguished  in  Boynton  v.  Ball,  121  U.  8.  468,  80  L.  986,  7  8. 
Ot  962,  holding  discharge  in  bankruptcy  may  be  set  up  in  State 
court  to  stay  execution,  although  defendant,  before  Judgment,  did 
not  ask  for  a  stay  of  proceedings;  Second  Nat  Bank  v.  Townsend, 
114  Tnd.  535,  17  N.  B.  116,  where  question  was  as  to  right  of  creditor 
to  share  in  distribution  of  trust  fund  in  hands  of  assignee. 
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117  V.  S.  507-582.  29  L.  WO.  H0BB8  T.  McLEAN. 

Partnan  adTanclng  all  money,  and  doing  all  work,  an  entMeA 
to  ba  repaid  before  third  partner's  creditors,  fi  573. 

United  Estates. —  Agreement  to  pay  into  partnership  expeeted 
goyemment  claim,  does  not  violate  R.  S^  H  3^77,  8787.  p.  574. 

Approved  in  Freedman's  Saving  Go.  t.  Shepherd,  127  U.  8.  505, 
32  L.  168.  8  8.  Gt  1256.  apholding  transfer  of  lease  of  real  estate 
from  government;  Bnrck  v.  Taylor,  152  U.  S.  646,  649,  38  L.  583, 
584,  14  8.  Ot  701  (see  dissenting  opinion  in  152  U.  a  669.  38  L.  591, 
14  S.  Ct  709),  holding  party  coold  not,  without  consent  of  State, 
transfer  bis  contract;  Ball  v,  Halsell,  161  U.  8.  79.  40  L.  624.  16  S. 
Ct  556,  holding  contract  would  not  support  an  action  by  attorney 
for  fee,  where  Congress  had  made  no  appropriation;  Milliken  v. 
Barrow,  65  Fed.  894,  upholding  assignment  of  contingent  profits 
which  party  hopes  to  make. 

United  States. —  Claim  against  United  States  is  the  right  to  de- 
mand money,  p.  575. 

Approved  in  Milliken  r.  Barrow,  65  Fed.  894,  upholding  assign- 
ment of  contingent  profits  which  party  hopes  to  make;  United  States 
V.  Ferguson,  78  Fed.  105,  45  U.  8.  App.  457,  holding  order  by  pris- 
oner to  inspector,  to  pay  it  to  a  third  person,  was  not  an  assign- 
ment  of  a  claim  against  United  States;  Dulaney  v.  Scudder,  94 
Fed.  10,  holding  there  was  no  claim  against  the  United  States; 
Manning  r.  Leighton,  65  Vt  94,  26  AtL  260,  24  L.  R.  A.  690,  and 
a.,  holding  that  they  were  claims  against  the  United  States^ 

United  States.— R.  8.,  §§  3477,  3737,  prohibiting  assignment  of 
government  claims,  were  for  its  protection,  p.  576. 

Reaflfirmed  in  Price  v.  Forrest,  54  N.  J.  Eq.  687»  35  AtL  1082. 
Approved  in  Price  v.  Forrest,  173  U.  8.  423.  19  S.  Ct  438,  holding 
case  was  not  within  the  prohibition  of  the  statute;  Dulaney  v. 
Bcudder,  94  Fed.  9,  the  government  may  elect  to  recognize  the 
assignment;  Jemegan  v.  Osbom,  155  Mass.  210,  211,  29  N.  B.  521, 
522,  query,  whether  claim  for  loss  sustained  in  rescuing  seamen  is 
a  claim  against  the  United  States;  Forrest  v.  Price,  62  N.  J.  Bq.  281, 
29  Atl.  220,  upholding  assignment  of  claim,  established  in  obedience 
to  an  order  of  chancery;  York  v.,  Conde,  147  N.  Y.  492,  42  N.  B.  195, 
after  United  States  has  paid  claimant,  assignee  may  enforce  his 
right 

Oontraety  if  open  to  lawful  and  unlawful  construction,  former 
must  be  adopted,  p.  676. 

Reaffirmed  in  United  States  v.  Central  Pac  R.  R,  118  U.  S.  241, 
80  Im  175,  6  8.  Ct  1041,  Wiggins  Ferry  Co.  v.  Chicago,  etc.,  Ry,. 
128  Mo.  245,  27  8.  W.  971,  and  Watters  v.  McGuigan.  72  Wis. 
157,  89  N.  W.  883.     Approved  in  Seamans  v.  Enapp,  etc,   Co^ 
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89  Wis.  182,  46  Am.  St  Rep.  829,  61  N.  W.  760,  27  L.  R.  A.  865, 
and  dissenting  opinion  in  Jonee  y.  Williams,  139  Mo.  85,  40  S.  W. 
367,  37  L.  B.  A.  705,  eonstroing  different  contracts;  Gaines  y.  Molen, 
80  B>ed.  29,  holding  there  was  no  illegality  of  consideration. 

United  States. —  Partner's  promise  to  pay,  ont  of  receipts  front 
gsTemment  claim,  does  net  bar  promisee's  rights  to  enforce  pay- 
ment after  collection,  p.  577. 

Limitations^  statata  of,  does  not  mn  against  agreement  to  pay 
out  of  proceeds  of  recoyery  In  snit,  until  recoyery  had,  p.  576. 

Witnesses. —  R.  S.,  |  858,  prohibiting  party  testifying  in  action 
against  estate,  does  not  mean  against  deceased's  assignee,  p.  579. 

Apj^Tored  in  Farmers'  Bank  y.  Gonld,  42  W.  Va.  186,  24  S.  B.  548. 
In  snit  by  creditor,  to  set  aside  deed  for  fraud,  grantee  may  testify, 
though  grantor  bs  dead. 

Btatutes.— >  Oourts  hays  ns  power  to  supply  omitted  words  Ib 
statute^  p.  579. 

Reaffirmed  in  Grace  y.  Collector  of  Customs.  79  Fed.  318,  48  U.  S. 
App.  231,  and  State  y.  Simon,  20  Or.  873,  26  Pac.  173. 

BstoppeL— Partner  doiylng  his  interest  in  recoyery,  except  as 
creditor,  is  not  estopped  from  asserting  subsequent  title,  p.  580. 

Distinguished  in  Foote  y.  Godwin,  42  La.  Ann.  521,  7  8o.  845, 
holding  plaintiff's  testimony  alone  would  not  sustain  claim,  where 
hs  had  preyiously  testified  that  he  had  no  interest 

Trusts. —  Unsuccessful  litigant  for  trust  fund  is  not  entitled  to 
expenses  out  of  fund,  p.  582. 

Approyed  in  Boston,  etc.,  Trust  Co.  y.  Adrian,  etc.  Water  Works, 
47  Fed.  10,  refusing  further  allowance  to  trustee  for  seryices; 
Jacksonyflle,  etc.,  Ry.  y.  American  Const  Co.,  57  Fed.  70,  13  U.  S. 
App.  377,  permitting  appeal  from  decree  allowing  attorney's  fees; 
Bound  T.  South  Carolina  Ry.,  59  Fed.  512,  charging  counsel  fees 
upon  the  proceeds  to  be  appropriated  to  the  payment  of  the  respec- 
tiye  mortgages;  Central  Trust  Co.  y.  Condon,  67  Fed.  Ill,  81  U.  8. 
App.  887,  allowing  plaintiffs,  in  creditor's  bill,  for  counsrt  fees; 
Barrow  t.  Hilliken,  74  Fed.  615,  41  U.  8.  App.  882,  holding  sugar- 
planter  could  pledge  the  bounty  to  become  payable,  before  his 
claims  haye  been  allowed;  Burden,  etc..  Refining  Co.  y.  Ferris,  etc.. 
Mfg.  Co.,  87  Fed.  812,  allowing  solicitors  out  sf  general  fund  for 
work  done  preyious  to  appointment  of  recelyer;  Fidelity,  etc..  De- 
posit Co.  T.  Roanoke  Iron  Co.,  91  Fed.  21,  holding  brokers  not 
entitled  to  deduct  any  sum  for  expenses  in  defending  their  title; 
Dayis  y.  Bay  State  League,  158  Mass.  434,  88  N.  B.  691,  allowing 
reimbursement  to  one  bringing  suit  for  benefit  9t  all  with  a  co»- 
tnoB  interest 
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117  U.  a  582-691.  29  L.  901,  BUIUTES  T.  SCOTT. 

Bvidence  to  show  promissory  note,  not  such,  bnt  ft  mere  mi 
randum.  Is  Inadmissible,  p.  585. 

Beafflnned  in  WUsm  y.  WUson,  26  Or.  261,  38  Pae.  189.  Ap- 
proved  in  Mlcbels  t.  Olmstead,  157  U.  S.  201,  89  L.  672,  15  &  Ot. 
581,  holding  plaintiff  estopped  to  object  that  evidence  was  admis- 
sible at  law  only;  Seymour  t.  Malcolm  M'Donald  Lumber  Co.,  58 
Fed.  961,  16  U.  S.  App.  245,  rejecting  eyidence  of  fraud  in  procur- 
ing an  acceptance;  Union  Nat.  Bank  y.  German  Ins.  Co.,  71  Fed. 
476,  34  U.  S.  App.  897,  parol  negotiations,  leading  up  to  a  contract 
of  insurance,  are  merged;  Leonard  y.  Miner,  120  CaL  406,  52  Pae 
656,  rejecting  parol  eyidence  of  limitation  of  liability;  Godkln  ▼ 
Monahan,  83  Fed.  119,  53  U.  S.  App.  613,  and  Champion,  etc.,  Min 
Co.  V.  Bird,  7  Colo.  App.  526,  44  Pae.  765,  rejecting  eyidence  intro- 
duced to  yary  terms  of  note;  Mcintosh,  etc.,  Co.  y.  Rice,  —  Colo. 
App.  — ,  58  Pae  363,  rejecting  parol  testimony  as  to  history  of 
written  agreement;  King  y.  Kilbridge,  58  Conn.  117,  19  AtL  620, 
holding  there  could  be  no  implication  contrary  to  the  writing; 
White,  etc.,  Mach.  Co.  y.  Feeley,  72  Conn.  185^  44  AtL  87,  admitting 
eyidence  relating  to  condition  upon  which  contract  was  signed; 
Phelps  y.  Abbott,  —  Mich.  — ,  72  N.  W.  4,  rejecting  parol  eyidence 
of  agreement  of  reduction  to  be  made  if  animal  for  which  note 
was  giyen  should  proye  barren;  Catlin  y.  Harris,  7  Wash.  546,  86 
Pae.  386,  parol  eyidence  is  inadmissible  to  show  note  does  not  fep- 
resttit  the  amount  due;  Pearce  y.  Strickle,  9  N.  Mex.  477,  54  Pae. 
751,  rejecting  ex  parte  statement,  made  before  execution  of  note; 
dissenting  opinion  in  Harman  y.  Harman,  70  Fed.  936,  18  U.  S. 
App.  728,  majority  admitting  parol  eyidence  to  show  entire  contract 

Distinguished  in  Burke  y.  Dulaney,  153  U.  S.  232,  233,  38  L.  700, 
14  8.  Ct  817,  admitting  parol  eyidence  of  agreement  as  to  when 
note  should  become  <^eratiy€i 

Equity.— Eyidence  of  equitable  defense  to  note,  ft.  g.,  partner- 
ship settlement,  inadmissible  on  i^ea  at  law,  p.  587. 

Beafflrmed  In  Wilson  y.  Wilson,  26  Or.  260,  88  Pae  18&  Ap- 
proyed  in  Union  Bank  y.  Crine,  38  Fed.  811,  and  Seymour  t.  Bial- 
colm  M'Donald  Lumber  Co.,  58  Fed.  962,  16  U.  S.  App.  245,  holding 
court  of  law  could  not  take  cognizance  of  equitable  defensa 

ChampertouB  contract  cannot  be  set  up  in  bar  of  cause  of  actios 
to  which  it  relates,  p.  589. 

Reaffirmed  in  Missouri,  etc..  By.  t.  Smith,  60  Ark.  237,  29  S.  W. 
753,  Wehmhoff,  etc.  y.  Butherford,  98  Ky.  97,  32  S.  W.  290,  Buneau 
y.  Bieger,  105  Mo.  682,  16  S.  W.  860,  Woods  y.  Walsh,  7  N.  Dak. 
385,  75  N.  W.  770,  and  Croco  y.  Oregon,  etc.,  B.  Co.,  18  Utah,  324, 
64  Pae.  988,  44  L.  R.  A.  289.  Approyed  in  Peck  t.  Heurich,  167 
U.  S.  632,  42  L.  305,  17  S.  Ct.  930,  holding  deed  would  not  sustain 
an  action  by  grantees  to  recoyer  part  of  lands  from  third  persons; 


127  Notes  on  U.  8.  Reports.  U7  U.  &  681-eOO 

Byrno  y.  Kansas  Citj,  etc.,  R.  €k>.,  55  Fed.  47,  champertons  agree- 
ment between  attorney  sninf  as  administrator,  may  be  pleaded  as 
a  defense;  Boss  t.  Ft  Wayne,  64  Fed.  1007,  24  U.  S.  App.  506, 
•ne  who,  havlnf  an  Interest  In  subject-matter,  bays  np  interest  of 
plaintiff,  is  not  guUty  of  champerty;  The  Clara  A.  Mclntyre,  94 
Fed.  557,  holding  there  could  be  no  recovery  on  dalm  founded  on 
ehampertous  contract 

Distinguished  In  Helper  t.  Miller,  68  Fed.  630,  dismissing  bill 
founded  on  ehampertous  agreement 

V7  U.   8.  591-600,  29  L.  997.  NBW  TORK,  BTO.,   INfl.  CO.  T. 
ARMSTRONG. 

Insurance,  payable  to  legal  representatives.  If  assured  died  before 
tts  maturity,  is  assignable,  except  for  speculation,  p.  597. 

Reaffirmed  in  Croswell  v.  Conn.  Indemnity  Assn.,  51  S.  O.  108, 
28  S.  B.  202,  Fitzpatrick  v.  Hartford,  etc.,  Ins.  Co.,  56  Conn.  133. 
7  Am.  St  Rep.  295,  13  Atl.  677.  Approved  In  Amick  v.  Butler,  111 
Ind.  582,  60  Am.  Rep.  725,  12  N.  E.  520,  holding  creditor  has  in- 
surable interest  in  life  of  debtor;  Carpenter  v.  Knapp,  101  Iowa, 
728,  70  N.  W.  767,  86  L.  R.  A.  133,  holding  beneficiary  has  no  as- 
signable Interest  while  assured  is  living;  Hays  v.  Lapeyre,  48  La. 
Ann.  755,  19  So.  824,  36  L.  R.  A.  652,  and  n.  (see  dissenting  opinion 
In  48  La.  Ann.  757,  19  So.  825,  85  L.  R.  A.  653,  and  n.),  holding 
policy  was  assignable;  Robinson  v.  Hurst  78  Md.  71,  44  Am.  St 
Rep.  272,  26  AtL  959,  20  L.  R.  A.  764,  holding  Ufe  Insurance  could 
be  assigned  to  creditor;  Bwing  v.  Shannahan,  113  Mo.  194,  20  6.  W. 
1067,  construing  "legal  representatives"  to  mean  heirs  of  donor; 
BoUer  v.  Moore,  86  Va.  517,  10  S.  B.  243,  6  L.  R.  A.  139,  and  n., 
iMldlng  that  assignment  stood  as  security  for  advances  made; 
Heusner  v.  Mut  Life  Ins.  Co.,  47  Mo.  App.  843,  holding  invalid, 
assignment  of  policy  for  speculative  purposes. 

Distinguished  In  Union,  etc.,  Ins.  Co.  v.  Woods,  U  Ind.  Ap^  848, 
87  N.  B.  182,  holding  wife  had  contingoit  interest  daring  life  of 
husband. 

Zasnranos.—  Bvidence  is  admissible  tliat  assignee  ef  policy  f  elooi- 
eusly  caused  assured*s  deatli,  p.  598. 

Approved  in  Rltter  v.  Mutual  L.  Ins.  Co.,  169  U.  B.  158,  42  L. 
699,  18  S.  Ot  806,  affirming  70  Fed.  968»  28  U.  8.  App.  612,  42 
L.  R.  A.  586,  holding  representatives  of  person  killing  himself,  could 
not  recover  the  insurance;  Holdom  v.  Ancient  Order,  159  IlL  622,  50 
4jn.  St  Rep.  183.  43  N.  B.  773,  31  L.  R.  A.  69,  killing  of  Insured  by 
Insane  beneficiary,  does  not  defeat  right  of  recovery;  Murphy  v. 
Red,  64  Miss.  619,  1  So,  768,  allowing  assignee,  having  no  insurable 
interest  in  assured,  to  recover  on  policy;  State  v.  ELope,  100  Mo. 
859,  13  S.  W.  493,  8  L.  R.  A.  613,  and  n.,  ui^olding  statute  permit* 
ting  verdict  of  jury  In  criminal  cause  to  l)e  received  in  voluntary 
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absence  of  accused;  Shellenberger  v.  Ransom*  31  Neb.  72,  28  Am.  St 
Rep.  607,  47  N.  W.  703.  10  L.  R.  A.  813,  holding  heir,  murdering 
decedent,  did  not  take  estate;  Shellenberger  t.  Ransom,  41  Neb. 
e?7,  639.  645,  646.  59  N.  W.  937,  939.  940.  25  L.  R.  A.  571.  674,  576. 
axiii  Q.,  holding  heir  murdering  decedent  Inherited  estate;  Rlggs  ▼. 
Palmer.  Ii5  N.  Y.  512,  12  Am.  St  Rep.  828,  22  N.  BL  190.  6  L.  R.  A. 
847,  and  il,  depriving  beneficiary,  murdering  testator,  of  his  rights 
under  the  will;  Oarx)en tor's  Estate  v.  Carpenter's  Appeal,  170  Pa. 
St  211,  50  Am.  8t  Rep.  769.  32  AtL  638.  29  L.  R.  A.  149.  holding 
parricide  has  right  to  Inherit  his  father's  estate;  Roller  t.  Moore, 
86  Va.  519,  10  S.  B.  243,  6  L.  R.  A.  140r  and  n.,  holding  that  assign- 
ment stood  as  securitj  for  advances  made.  See  58  Am.  Rep.  856^ 
note. 

Insurance. —  It  may  be  shown  that  assignee,  at  same  time,  fraudu- 
lently procured  other  Insurance  on  deceased,  p.  600. 

Reaffirmed  In  Whltmore  y.  Supreme  Lodge,  100  Mo.  48,  13  8.  W. 
497.  Approved  In  Fifth  Nat.  Bank  v.  New  York,  etc,  R/.,  24 
Blatchf.  91,  28  Fed.  232.  admitting  evidence  of  damage  accruing 
after  commencement  of  action;  Penn.  Mut.,  etc..  Ins.  Co.  ▼.  Mer- 
chants, etc.,  Trust  Co.,  72  Fed.  423.  37  U.  S.  App.  692,  38  L.  R.  A. 
59.  and  n.,  admitting  evidence  of  false  statements  made  In  other 
applications;  Gardner  ▼.  Meeker.  169  111.  44,  48  N.  E.  308,  admitting 
evidence  of  similar  acts  for  three  months  after  the  transaction; 
Cox  Shoe  Co.  v.  Adams,  105  lov^a,  413.  75  N.  W.  319.  knowledge  of 
dealer  that  false  ratings  were  given  him  by  commercial  agencies 
was  admissible  to  show  fraudulent  Intent;  Wllklnsoci  v.  Dodd,  42 
N.  J.  Bq.  248.  7  AtL  334,  holding  charges  shovring  unlawful  manage- 
ment of  institution  prior  to  time  of  act,  were  pertinent;  Continental 
Ins.  Co.  ▼.  Pennsylvania  Ins.  Co..  51  Fed.  868.  1  U.  S.  App.  201,  Mud- 
sill Min.  Co.  V.  Watrous,  61  Fed.  180.  22  U.  S.  App.  12,  Harrison 
?.  Hawley,  7  Tex.  Civ.  App.  312.  26  S.  W.  766,  and  Piedmont  Bank 
V.  Hatcher,  94  Va.  231,  26  S.  B.  500.  admitting  evidence  of  other 
like  frauds;  New  York  Life  Ins.  Co.  v.  Davis.  96  Va.  739,  741,  32 
S.  B.  475.  476.  44  L.  R.  A.  306,  limiting  assignee's  recovery  to 
amount  advanced;  dissenting  opinions  in  United  States  v.  Budd,  144 
U.  a  170,  36  U  389,  12  S.  Ct  580,  majority  upholding  transfer  of 
timber  lands;  Hannlg  v.  MuUer,  82  Wis.  242,  52  N.  W.  lOO,  argoeiido. 

m  U.  8.  601-602,  29  L.  805,  EXPRESS  CASES. 

Appeal. —  Supreme  Court's  decree,  modified  in  accordance  with 
counsel's  stipulations,  p.  602. 

Not  cited. 

m  V.  B.  002-611,  29  U  1000,  ALABAMA  T.  MONTAGUIS. 

Bciilroad  mortgage  of  enumerated  and  **  all  other  prop&[tj  ** 
e^usdem  generis,  not  to  include  certain  town  lots,  p.  6U. 
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ApproTed  In  Tishomingo  Inst  t.  Allen,  76  Miss.  132,  28  8o.  069, 
holding  intent  was  to  assign  all  property  of  erery  kind;  Wilson  t. 
Beckwith.  117  Mo.  78,  22  8.  W.  643,  holding  lien  did  not  include 
railroad  lands,  since  thej  were  not  appurtenant  to  road.  See  66 
Am.  St.  Bep.  60,  note. 

m  V.  8.  611-612,  29  L.  1003,  ALABAMA  ▼.  MONTAGUS. 
Adjudged  on  authority  of  Alabama  ▼.  Montague,  suprav  q.  T. 

117  U.  a  612-616,  29  L.  1006.  STBWABT  T.  VIROINIA. 

BfOmoraL—  Virginia,  proceeding  to  establish  State  coupons  as 
tender,  is  not  suit  arising  under  Federal  law,  p.  614. 

Approved  In  Roeenbaum  y.  Board  of  Superrisora,  11  Sawy.  628» 
28  Fed.  225,  holding  suit  for  mandamus  not  remoyable;  McOuUough 
T.  Virginia,  172  U.  S.  106,  19  S.  Ot  186,  arguendo. 

m  V.   8.   616-617,  29  L.    1007,   OAMPBBLL  T.   DISTBIOT   OF 
COLUMBIA. 

Ck>ntraets.— >  One  taking  place  ef  contractor  performing  work,  and 
accepting  allowance  for  extras,  Is  bound  thereby,  p.  617. 

Not  dted. 

117  U.  8.  617-^21,  29  L.  1004,  LONG  T.  BULLARB. 

Bankruptcy.— >  Setting  aside  of  homestead  doee  not  discharge 
liens  thereon,  before  bankruptcy,  p.  621. 

Oourti.— State  court's  decision,  as  to  lieo  on  homestead,  is  aot 
rerlawable  In  Supreme  Gonrt,  p.  621. 

Bankruptcy  of  debtor  doee  not  affect  Uien  of  secured  creditor  wbe 
does  not  piOTe  debt,  p.  621. 

Approved  In  Broach  t.  Powell,  79  Ga.  82,  8  S.  B.  766,  that  mor^ 
gage  is  subject  to  be  administered  in  bankruptcy  wiO  aol  detaU 
right  of  foreclosure. 

U7   V.   8.   621-688^   29   L.   946,   DISTRICT   OF   COLUMBIA   T. 
McBLLIGOTT. 

District  of  OolumUa. —  Query,  whether  tt  la  Uable  for  Injitfy 
from  road  superrisor's  nei^igeiiet,  p.  628b 

See  note  under  next  syllabua. 


Master  and  serrant. —  Query,  whether  county  road  soperrli 
and  laborer  are  co-serrants,  p.  628. 

Approved  In  District  of  Columbia  t.  Woodbury,  186  U.  flL  467,  8i 
L.  476,  10  a  Ct  998,  holding  District  of  GolumbU  liable  for  Injuries 
due  to  defective  streets;  Sullivan  v.  City,  10  Mont  144,  26  Pac.  99k 
following  territorial  decisions  as  to  municipal  liability. 
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Kegligence. —  After  instruction  that  supervisor's  negll^nce  was 
risk  laborer  assumed,  it  is  error  to  instruct  what  would  relief^ 
supervisor  of  imputation  of  negllgencev  p.  630. 

Approved  in  Herman  v.  Campbell,  56  Fed.  1014,  12  U.  S.  App.  S80, 
holding  subsequent  submission  of  case  to  jury  was  reversible  error. 

Kaater  and  servant. —  Laborer  threatened  by  cave-lii»  mjmt  use 
due  care,  irrespective  of  warning  to  overseer,  p.  688. 

Approved  in  Kane  v.  Northern,  etc.  By.,  128  U.  S.  94,  95,  82  L. 
841,  9  S.  Ot  17,  negligence  of  brakeman,  after  notice  of  defective 
step,  is  for  jury;  Delaware,  etc,  R.  R.  v.  Converse,  139  D.  S.  476.  35 
li.  216,  11  S.  Ot  572,  holding  that  question  of  contributory  negli- 
gence was  properly  submitted  to  jury;  New  Jersey,  etc,  R.  Co.  v. 
Tonng,  49  Fed.  725,  1  tl.  S.  App.  96,  remaining  in  employ  after 
knowledge  of  defect,  is  not  conclusive  of  negligence;  Haas  v.  Bal<di, 
66  Fed.  987,  12  U.  S.  App.  534,  holding  evidence  of  contributory 
negligence  was  not  sufficient  to  warrant  court  in  directing  a  ver- 
dict for  defendant;  Detroit,  etc.  Oil  Co.  v.  Grable,  94  Fed.  79,  hold- 
ing engineer  assumed  risk  of  bolts  breaking  pipe;  Victor  Coal  Co.  v. 
Mulr,  20  Colo.  332,  46  Am.  St  Rep.  302,  38  Pac  d82,  26  L.  R.  A.  439. 
holding  ma49ter  not  liable  if  servant  knew  of  defects;  Davis  v.  Gra- 
ham, 2  Oolo.  App.  216,  29  Pac  1009,  Atchison,  etc,  R.  Co.  v.  Mid- 
gett,  1  Kan.  App.  142,  40  Pac  996,  and  Ulinols  Steel  Co.  v.  Mann, 
170  m.  206,  62  Am.  St  Rep.  372,  48  N.  B.  418,  40  L.  a  A.  789,  and 
n..  If,  after  lapse  of  reasonable  time,  master  does  not  supply  defects, 
servant  assumes  risk;  Watson  v.  ELansas,  etc.,  Coal  Co.,  52  Mo.  App. 
872;  holding  servant  does  not  assume  risk  unless  he  has  knowledge 
of  the  conditions;  Rogers  v.  Leyden,  127  Ind.  57,  26  N.  B.  212,  hold- 
ing servant  continuing  in  employ,  after  increase  of  dangler,  assumes 
the  risk;  Roux  v.  Blodgett  etc.,  Lumber  Co.,  85  Mich.  526,  24  Am 
St  Rep.  lui,  48  N.  W.  1094,  13  U  R.  A.  731,  and  n.,  where  assur 
ances  are  made,  servant  by  continuing  In  employment  does  not  as^ 
sums  risk;  Oerrillos,  etc,  R.  Co.  v.  Deserant  9  N.  Mez.  59,  49 
Pac  810,  holding  company  not  chargeable  with  negligence  in  not 
IHTOvlding  a  safer  place  to  work;  Lutz  v.  Atlantic,  etc,  R.  Oo.,  6  N. 
Mex.  605,  80  Pac  915,  16  U  R.  A.  826,  and  n.  (see  dissenting  opinion 
in  6  N.  Mex.  520,  80  Pac  926,  16  L.  R.  A.  831,  and  n.),  holding 
failure  to  furnish  proper  caboose  did  not  cause  Injury;  Allen  v. 
Logan,  10  Utah,  287,  87  Pac.  498,  holding  employer  not  liat)le,  fW 
caving  bank;  McKelvey  v.  Chesapeake,  etc,  Ry.,  35  W.  Va.  513,  14 
8.  B.  266,  holding  instruction  bad  because  it  contained  no  dement 
of  a  promise  to  repair;  Knight  v.  Cooper,  86  W.  Va.  234,  14  S.  B. 
1000,  holding  servant  with  knowledge  of  danger,  must  use  diligence 
tn  inrotecting  himself;  Wooden  v.  West  Virginia  Imp.  Co.,  88  W. 
Va.  45,  17  S.  B.  894,  discussing  cases  involving  doctrine  of  risk  of 
employment 

Distinguished  fai  Geitty  v.  Haley,  29  W.  Va.  107,  U  S.  B.  901 
arguendo. 
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U7  U.  8.  6M-e48,  2D  L.  1007,  OONKBOTIOUT,  BTO.,  IKS.  OO.  T. 
60AMM0N. 

Mortgmgm  recelTing  Insurance  policy  as  collateral  for  mortgar 
tor's  J<^t  d^t,  must  apply  proceeds  thereto,  p.  646. 

Xortgages  must  either  apply  proceeds  of  Issorance  on  ptoperty* 
to  restoring  property  after  flre^  or  to  detyt,  p.  646^ 

Not  dted. 

117  U.  &  M8-6S7,  28  L.  1021,  GIVBN  T.  WBIGHT. 

Taxation. —  Long  acqnlescence  tn  taxation,  raises  presnmptkNi  of 
sorrender  of  exemption,  p.  666. 

Approved  in  McOnllongh  t.  Yhrginla,  172  XT.  S.  110,  10  a  Ot  140, 
holding  owner  of  coupons  had  right  to  tender  same  for  taxes; 
Stevens  County  ▼.  St  Paul,  etc.,  Ry.,  86  Minn.  471.  81  N.  W.  044, 
holding  exemption  from  taxation  passed  with  lands  to  which  it  was 
appendant;  Wau-pe^man-qua  ▼.  Aldrich,  28  Fed.  408,  and  Board 
of  Oommissionera  t.  Simons,  120  Ind.  107,  28  N.  B.  421,  18  L.  R.  A. 
514,  and  n.,  holding  lands  not  liable  to  taxation;  West  Hartford  t. 
Board  of  Water  CommiSBloners,  68  Conn.  334,  86  Atl.  700,  holding 
long-continued  usage  had  defined  duties  of  water  board;  Dow  t. 
Northern  R.  B.,  67  N.  H.  40,  86  AtL  635,  arguendo. 

Courts. —  State  decision,  justifying  impairment  of  contiact,  under 
general  law,  is  reviewable  by  Supreme  Court,  p.  666. 

Reaffirmed  in  McOullough  v.  Virginia.  172  U.  8.  110, 10  8.  Ot  14a 
Cited  tn  15  Am.  St  Rep.  216,  nota. 

m  V.  a  667-665,  20  L.  1026.  DAVIIDSS  COUNTY  T.  DICKINSON. 

Municipal  bonds,  issued  by  County  Court,  in  excess  of  author^ 
Ised  amount  recommended  by  commissioners,  held  void,  p.  688. 

Reaffirmed  In  Francis  v.  Howard  Co.,  60  Fed.  56.  Approved  Im 
Brenham  v.  Qerman,  etc..  Bank,  144  U.  S.  188,  86  Ia  806,  12  S.  Ct 
666,  denying  recovery  on  negotiable  bonds,  issued  without  authority; 
Weber  v.  Spokane  Nat  Bank,  64  Fed.  211,  20  U.  S.  App.  07  (revers- 
ing S.  C,  50  Fed.  787),  holding  debt  contracted  by  national  bank,  in 
violation  of  statute,  is  valid;  Lake  County  v.  Standley,  24  Colo.  10, 
40  Pac  26,  holding  issue  of  bonds  upon  an  indivisible  contract  voM 
as  to  whole  issue;  Laporte  v.  Qamewell,  etc.,  Tel.  Co.,  146  Ind.  476, 
68  Am.  St  Rep.  866.  46  N.  B.  501,  85  L.  R.  A.  690,  holding  debt  for 
current  expenses  cannot  be  made  beyond  the  constitutional  limit; 
Commissioners  v.  Call,  128  N.  C.  826.  81  S.  B.  487.  44  L.  R.  A.  258^ 
holding  legislation  authorizing  the  creation  of  county  Indebtednees 
must  conform  to  constitutional  requirements;  Municipal  Security 
Co.  T.  Baker  County,  88  Or.  858,  54  Pac.  178.  holding  payment  of 
unlawful  indebtedness,  not  an  estoppel;  dissenting  opinion  in  Bdin- 
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Jadgmeat  at  law,  erroneouslj  obtained,  is  properly  r^levable  in 
•Qtilty*  p.  075. 

Approved  in  Knox  Oonnty  y.  Harshman,  183  U.  8.  Ifii,  83  L.  668, 
10  8.  Ct  258,  dismissing  bin  to  restrain  process  of  execution  upon 
Judgment;  Toung  y.  Slgler,  48  Fed.  184,  granting  r^ef  against 
judgment  obtained  in  State  court  by  fraud;  Pelzer  Mfg.  Oo.  y.  Ham- 
burg, etc,  Ins.  Go.,  62  Fed.  4,  holding  mistake  in  yerdlct  could 
OBly  be  corrected  in  equity;  Hamburg,  etc,  Ins.  Oo.  y.  Pelzer  Bif^ 
Oo.,  76  Fed.  481,  42  U.  8.  App.  123,  correcting  mistake  in  announc- 
ing verdict;  Perry  y.  Johnston,  85  Fed.  325,  and  Handley  y.  Jack- 
son, 31  Or.  555,  65  Am.  St  Rep.  841,  60  Pac.  916,  enjoining  the 
execution  of  an  unconscionable  judgment;  State  y.  Superior  Oourt, 
8  Wash.  693,  36  Pac  443,  refusing  to  vacate  judgment  on  ground 
of  fraud.    See  64  Am.  8t  Rep.  220,  note. 

117  U.  S.  679-683.  29  U  1024,  JACKSON  y.  LAWRBNCB. 

ICortgag^. —  Absolute  deed  to  secure  debt,  held  a  mortgage^  and 
purchaser  under  power  of  sale  gets  good  title,  p.  683 

Cited  in  Martin  y.  Pond,  30  Fed.  17,  arguendo. 

117  V.  B.  683-689,  29  L.  1019,  ZSIGLER  y.  HOPKINS. 

ICunlcipallties. —  Owner  of  lands  sold  for  taxes  for  street  open- 
ing, may  show  petition  for  street  opening  not  signed  by  required 
number  of  owners,  p.  687. 

Reaffirmed  in  Ogden  y.  Armstrong,  168  U.  8.  236,  42  I«.  461,  IS 
8.  Ct  102.  Approved  in  Bradley  y.  Fallbrook  Irr.  Dlst.,  68  Fed. 
961,  964»  holding  inyalld,  statute  of  California  providing  for  assess- 
ments for  forming  irrigation  districts;  Watkins  y.  Griffith,  59  Ark. 
367,  27  &  W.  238,  and  Roswell  y.  Dominice,  —  N.  Mex.  — ,  68  Pac 
843,  holding  that  petition  by  owners  was  a  prerequisite  to  special 
assessment;  Harmon  y.  Omaha,  53  Neb.  168,  78  N.  W.  673,  holding 
that  void  special  taxes  cannot  be  enforced;  Armstrong  y.  Ogden, 
12  Utah,  492,  43  Pac  120,  decision  <^  city  council  that  objections  by 
owners  of  a  sufficient  number  of  feet  were  not  filed,  may  be  attacked 
In  action  to  enjoin  assessm^it. 

Distinguished  in  Scottai  y.  Detroit,  106  Mich.  670,  64  K.  W.  681, 
estopping  landowner,  since  there  had  been  a  judicial  detenninatlon. 

Appellate  court,  after  finding  below  that  value  in  dispute  Is 
96,000,  win  disregard  affidavits  contra,  p.  689. 

Approved  In  Talkington  v.  Dumbleton,  123  U.  S.  746,  31  L.  814, 
8  S.  Ct  336,  refusing  to  consider  affidavits  tending  to  contradict 
finding  of  court  in  respect  to  value;  Red  River  Cattle  Co.  v.  Need- 
bam,  137  U.  &  684,  635,  34  Ia  800,  11  S.  Ct  200,  refusing  t»  aUow 
affldavltB  aa  t»  value  to  be  filed;  Davie  v.  Heyward,  83  Fed.  94, 
holding  questkm  of  jurisdictional  amount  must  be  left  to  Suprems 
Court. 
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Dtetllirilslied  in  Wilson  ▼.  Blair.  119  U.  8.  888.  80  L.  442,  7  S.  Ot 
280^  wliers  record  bdow  was  silent  as  to  ralne  of  matter  in  dispntei 

U7  V.  S.  «89-688»  29  U  1017,  OANTRBLL  T.  WAIXIOK. 

Patmti  may  lasne  for  Invention  and  Improvement,  and  can  only 
bo  used  together  by  consent;  Infringer  of  both  cannot  set  np  fiiBt 
as  excuse  for  Infringing  second,  p.  694. 

Approved  in  Hardwlck  t.  Masland,  71  Fed.  889,  presumption  of 
patentable  difference  does  not  arise  from  grant  of  subsequent 
patent 

Patents.^  Devices  are  same  if  performing  substantially  same 
functioQ  in  substantially  the  same  vray,  p.  695. 

Approved  In  Mann's,  etc.,  Cisr  Oo.  v.  Monarch,  e^c.  Oar  Co.,  84 
Fed.  184,  holding  patent  for  signal  apparatus  In  sleeping-cars,  void 
for  want  of  novelty;  Thompson  v.  American,  etc..  Note  Co.,  85  Fed. 
204,  holding  machine  for  forming  staple^eeams  infivinged;  Harmon 
V.  8truthers,  48  Fed.  448,  mere  reduction  In  sise  of  gear  is  not  In- 
vention, though  efficiency  is  increased;  Pacific,  etc.,  Ry.  v.  Butta 
Olty,  etc.,  Ry.,  52  Fed.  866,  mere  introduction  of  link  into  brake 
connection  did  not  avoid  Infringement;  Say  re  v.  Scott,  55  Fed.  978. 
8  U.  S.  App.  643,  holding  device  merely  chan^ng  shape  of  cutting 
edge,  an  Infringement;  Westinghouse  v.  New  York  Air-Brake  Oo., 
59  Fed.  598,  merely  subdividing  elements  will  not  avoid  infringe- 
ment; Beach  v.  American,  etc,  Mach.  Oo.,  63  Fed.  606,  that  part 
of  one  machine  accomplishes  more  than  correspondent  part  of  other, 
is  immaterial;  Westem  Electric  Oo.  v.  Home  Tel.  Oo.,  85  Fed.  658, 
holding  switdi-board  patent  Infringed;  King  v.  Anderson,  90  Fed. 
604,  holding  substitution  of  materials  was  Invention;  HoUoway  v. 
Dow,  54  Fed.  614,  and  Travers  v.  American  Oordage  Oo.,  64  Fed. 
774.  arguendo. 

Patents. —  Burden  Is  on  Infringer  to  establish  prior  use  and  want 
of  novelty  as  defense,  p.  695. 

Reaffirmed  in  Anderson  v.  Monroe,  65  Fed.  897,  Paelfle,  etc..  By. 
V.  Butte  Oounty,  etc.,  Ry.,  66  Fed.  764,  Richardson  t.  Oampbell,  72 
Fed.  526,  Dodge  v.  Post,  76  Fed.  809,  Bowers  v.  Padflc,  etc.  Re- 
clamation Oc,  81  Fed.  571,  and  Bowers  v.  San  Francisco  Bridge 
Oo.,  91  Fed.  409.  Approved  in  The  Barbed- Wire  Patent,  148  U.  8., 
285,  86  L.  159,  12  8.  Ot  447,  holding  proof  sustaining  an  unpatented 
device,  set  up  as  a  complete  antiolpatlon,  must  be  beyond  a  reason- 
able doubt;  Oary  v.  Lovell  Mfg.  Oo.,  81  Fed.  847,  sustaining  Oary 
patent  for  spiral  sprlnffi;  Hat,  etc.,  Mfg.  Oo.  t.  Davis,  etc,  Mach. 
Oo.,  82  Fed.  404,  holding  that  tmctM  raised  a  presumption  of  va- 
lidity; American  B^  Tel.  Oo.  t.  American,  etc,  Tel  Oa,  86  Fed. 
789,  1  L.  B.  A.  62,  treating  experiment  as  having  been  abandoned; 
Putnam  v.  Keystone,  «tc»  Stopper  Oo.,  88  Fed.  286,  granting  pro- 
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DlfUnfiilshed  In  Interstate  Commerce  Oammlsslon  y.  Brlmson, 
154  U.  8.  483,  484,  88  L.  1069,  14  S.  Ot  113S,  holding  eoamtalott 
could  not  be  Invested  with  power  to  comp^  obedience  to  Its  erden 
by  fine  or  Imprisonment 

Courts.— Con^rrees  cannot  enlarge  Supreme  Oonrt^s  appellato 
powers,  or  antborize  n<m-jad!cial  opinion  by  It,  p.  702. 

BeafDmed  In  In  re  PacMic  By.  Gommrs.,  12  Sawy.  687,  82  We± 
259.  Approved  in  United  States  t.  Old  Settlers,  148  U.  8.  466,  87 
Lw  624,  18  8.  Gt  666,  holding  Oongress  had  not  authorized  conrts 
to  go  behind  treaty  of  1846,  with  Cherokee  Nation;  Styles  ▼.  Tyler, 
64  Conn.  468,  80  AtL  172,  arguendo. 

Oonrts. —  Congress  having  omitted  to  transfer  records  of  toml- 
torial  court.  Supreme  Court  will  not  bring  up  record  and  proceed 
to  judgment,  p.  704. 

Beafllrmed  in  Pendleton  ▼.  Cowling,  11  Mont  48,  27  Pac  888. 

Oonstttutionality  of  law  Is  judicial  question  to  be  decided  by  Ike 
courts,  p.  705. 

ReafBrmed  In  State  t.  Cunningham,  88  Wla.  187,  85  Ajb.  8t 
^  68  N.  W.  68,  17  L.  &  ▲.  lai. 
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Ifiaa 76 

150 


Mo.  Appu  •••••  78 

Mont.    S2 

Neb. 66 

NeT. 23 

N.H. 67 

N.  J.  Eq 67 

N.  J.L. 62 

N.  M.   8 

N.  Y. 160 

N.  a 123 

N.  D.   8 

Ohio 60 

Or 33 

Pa. 192 

R.1 19 

8.  C 64 

S.  D. 10 

Tenn 102 

Tex. 82 

Tex.  Qt 19 

Tex.  Cr.   38 

UUh   18 

Vt. 70 

Va.   96 

Wash 20 

W.  Va.   46 

Wis. 102 

Wyo 6 

Am.  Dee.  100 

Am.  Rep 60 

Am.  St  Rep. 71 

L.  R.  A. 45 


with  duplicate  references  to  the  Eeporter  System  and  later 
eases,  including 


Snp.Ot. 10  N.  K 

Atl 43  N.  W.  80 

Pae.  58  8.  E 1 33 

So 85  aw 53 
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APPEimiX 


of  tl  October  Term,  1885,  in  which  no  optnlona  were  dellTered. 


Ko.  0.  Hswxrr  r.  McOuat.    Dismiaied,  pursuant  to  19th  Rulei 
7.  Sataox  t.  Bubhs.    Dinnined,  pursuant  to  19th  Rulai. 

10.  Edwabds  t.  Fabrsll.    Affirmed,  per  stipulation. 

11.  Paths,  fto.  t.  Hoobb,  te.    Dissmissed  by  appellant!. 
15.  Abbhx  t.  Whitmobb.    Dismiased  per  adpulation. 
20.  Wisdom  t.  Siixlbt  Coubtt.    Dismissed  per  stipulation. 
51.  PimiAM  T.  HuTcnnraoN.    DismisMd  per  stipulation. 
54.  PuTBAM  T.  HuTCHiNSOB.    Dismissed  per  stipulation 
58    Paulsbb  t.  Railway  Co.    Afflrmod, 

859.  Bachhab  t.  Railway  Co.    Affirmed. 
90.  McClubb  t.  Ubitbd  States.    Dismissed  by  appellant. 
187.  McKay  t.  LsmcAN.    Dismiawd  by  stipulation. 
189.  CuBTOf  T.  Pboplb.    Dismissed  by  plaintiff  in  error. 
liO.  Blub  Ridgb  y.  Htdb.    Dismissed  by  plaintiff  in  error. 
158.  NxxLY  T.  Caldwbll.    Dismissed  by  plaintiff  in  error. 
171.  lloBBLBY  T.  KnmBBLY.    Dismissed,  pursuant  to  28th  Rula 
181.  TnoMAi  T.  Labsoig.    Dismissed  for  want  of  Jurisdiction. 
191.  Babb  t.  Dudlby.    Dismissed  per  stipulatioiL 

289.  Railboad  Comfaxy  t.  Cokmusiobbbs,  te.    Dismissed  by  plaintiff  te 
294.  Campbell  t.  Oswboo  Towbship.    Dismissed  by  plaintiff  In  erne; 
587, 588.  Wilsob  t.  Commusiobbbs,  te.    Dismissed  by  plaintiff  In  error. 
828.  KiBBPATBiCB  T.  Babbb.    Dismissed  per  stipulation. 
688.  MiBora  Comfaby  t.  Mnmio  Compaby.    Dismiawd  per  stipalatloB. 
662.  EunB  T.  Ulmab.    Dismissed  per  stipulation. 
898.  Paul  t.  Cullum.    Dismissed  by  ^^pellant 

1065.  Ubitbd  STATBt  r.  "The  Pubbiiboia,'' Ac.    DiamlHad I7 affpeOaat 

1066.  Ubitbd  SrATBt  r.  Mubaa.    Pymfwatl  by  sppellaat 

117  U.  &  tost 


GENEEAL    INliEX 

FOUR  VOLUMES   CONTAINED  IN  THIS  BOOK. 
114,   IIB,   116,  117. 


ACCORD  AJn>  SATXSFAOnOV. 

(••«ulaf»dbrtlM8lai 
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AD1IIRAI.TT. 
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IMtttMOfMMkt 


ezctuuttai 
SirOlSa 


ot  rigiMl*  boot  nMd  In 
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&  ITDd«rSeowntiM«CAdmln)trBulaM,lbB 
Onnitt  Oomt  pab  In  Iti  dhorailoii,  permit  an 
aaMcdnMot  at  tbaBbaLao  aato  toolnda  a  olain  tor 
damuM  rrowtiir  out  or  tha  orialDal  oauaa  of  aotlaB 
•ndUl^dedlD^*  eoun  beknr, b«t  ndaotad  b^ 


Id  «C  loatf  taMMton,  In 
Mr  MgTtBi  £&.aDdtto 


AUENB. 

Bm  Juniii>iancni,*t'>& 

APPEAL  AHD  ERROR. 

Sn  AskikaijIT.  t. 

QONTCDnura  ifocM,  L 
Oom,paM«n. 
VoKsian  Oont,  1. 
Jtroonina  AXD  DicBBMi  1 
JuNmionoK,  powlw. 
Naw  Tmui. 
•■■JOTicn,!. 

i-m  _ 

C4U«M.M. 


A  JudriDantl 
TtotUiaouTl 


_^&tlcatl« 
ottbao—  " 


IL  Under  the  Utah  Code  of  Crlmlnftl  Prooedoreof 
187&  a  iudgmeot  upon  a  vordiot  of  guOtf  of  murder, 
the  record  of  which  gtatet  that  the  ooort  ohamd 
the  jury,  and  does  not  contain  the  charge  In  wrltrng, 
nor  show  that  with  the  defendant*!  consent  tt  was 
given  orally,  is  erroneous,  and  must  be  revened  on 
appeal. 

i.  A  general  exception  to  a  charge,  not  direoting 
attention  to  pardoular  portions  ooleotad  to,  raises 
no  question  for  review  07  this  court. 

BwrUmv,We9tJenevF9rryCo^  .     •** 

S.  No  bond  is  required  in  cases  by  or  agahist  in- 
solvent national  banks  when  brought  to  this  court 
tnr  direction  of  the  Comptroller  of  the  Currency. 
P<kJi>lc  jratBfc.«.2tftoter,      ^    ^       _*?l 

t.  Where  the  record  shows  that  the  ComptroUer 
directed  a  writ  of  error,  a  mistake  In  name  is  no 
ground  for  dlgmiwwil.  __. 

7.  A  motion  in  arrest  has  no  more  effect  than  a 

motion  for  a  new  trial,  and  cannot  be  reviewed  on 

a  writ  of  error.  ^  ^^^ 

C<malACL8LILR.Oo.9.H€HrU  ^       ^     «»6 

a.  Questions  not  raised  on  the  trial  before  the  jury, 
and  saved  by  a  bill  of  exceptions,  cannot  In  consid- 
ered Inr  this  court  on  a  writ  of  error. 

9.  Andbiectlon  cannot  be  raised  here  which  has 
been  waived  in  the  court  below. 

RiehmondMininoCO'V.Bom^  ^  ^  «78 

10.  The  decision  of  a  state  court  as  to  wluit  con- 
stitutes the  commencement  of  a  suit  In  that  court 
Is  not  reviewable  here. 

11.  The  ffivingof  an  appeal  bond  is  not  essential 
to  the  taldng  ol  an  appeal  thoughit  Is  essential  to 
its  prosecution. 

DodM  «.  KnouiU$^  144 

12.  The  Judicial  allowance  of  an  appeal  In  open 
court  at  tne  term  in  which  the  decree  has  been  ren- 
dered Is  sufficient  notice  of  the  taking  of  an  appeaL 

Warn,  ^  ^  144 

18.  The  dtation  is  fdr  the  purpose  of  notice.  When 
omitted,  a  motion  to  dlsmiSB  will  not  be  granted  un- 
til an  opportunity  to  give  the  notice  has  been  given. 

idmi,  144 

14.  An  order  of  this  court  served  upon  the  appel- 
lee, to  appear  and  argue  the  cause  if  he  sees  lit,  is 
Itself  the  legal  equivalent  of  a  dtatioc^ 

Idenu  ^  '      144 

16.  An  objection  not  raised  In  the  oourt  below  is 
waived. 

Union  Pac  R,  C0.9,  Myen,  810 

lA.  An  appeal  from  a  decree  adjudging  certain 

sums  to  various  appellees  will  bedismissedas  to  any 

apDj^ee  In  whose  favor  the  decree  Is  for  less  than 

Stewart «.  Dunham^  880 

17.  A  motion  for  a  commisBlon  to  take  depositions 
de  bene  esss.  pending  an  appeal,  is  denied,  there  be- 
ing a  remedy  under  sec.  8M,  B.  8. 

Riehtdt  0.  Jtrofne,  845 

la.  This  court  cannot  review  the  weight  of  the 

evidence,  and  can  look  Into  It  only  to  see  whether 

there  was  error  In  not  directing  a  verdict  for  the 

Blalntiffon  the  question  of  variance,  or  because 
acre  was  no  evidence  to  sustain  the  verdict 

Lancagter  v.  OoOlfis,  8V8 

19.  The  question  as  to  which  party  shall  make  the 
closing  argument  ^x)  the  iunr  Is  one  of  practice,  and 
is  not  the  subject  «f  a  bill  of  exceptions  or  of  a  writ 
of  error. 

Jdern^  878 

iO,  No  judgment  should  be  reversed  In  a  courtof 

error  when  It  is  clear  that  the  error  could  not 

have  prejudiced,  and  did  not  prejudice,  the  rights 

of  thejMurty  against  whom  the  ruling  was  made. 

idem,  878 

21.  Where  suit  Is  brought  against  heirs  to  enforce 
their  liability  for  the  payment  of  a  note  on  which 
their  ancestor  was  bound,  and  they  plead  neither 
counterclaim  nor  set-off,  and  ask  no  affirmative  re- 
lief, and  separate  judgments  are  rendered  against 
each  for  his  proportionate  share,  this  oourt  has  ju- 
risdiction in  error  only  over  those  judgments  which 
exceed  $6,000. 

Hendemnv^Wadgworth^  877 

28.  Upon  appeal  from  a  decree  against  all  of  the 
def endan  »  jointly,  after  the  death  of  one  of  the  ap- 
pellants the  appeal  may  proceed  at  the  suit  of  the 
survlvoiB. 

Jtfbsss  V.  TFoostsr,  891 

tk  A  motion  to  dlsmlSB  wID  be  granted  where  it 
appears  on  the  tmoe  of  the  opinion,  when  it  formsa 
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part  of  the  record,  that  the  decMoo  b^ 
court  did  not  Involve  a  federal  question. 
Jodci  V.  Helena, 
ZL  In  the  absence  of  any  assignment  of 
counsel  for  plaintiff  in  error  having  wi 
appearance,  the  Judgment  will  be  affim 
BoeUinO<MMlninoC(KV,EaoUC^ 
Mining  Co., 
2S.  Upon  a  motion  to  dismiss  before 
record,  the  motion  papers  must  so  prcacnfc 
as  to  make  a  reference  to  the 


WatervUU  0.  Van  SHyhet 

26.  Neither  an  injunction  nor  a  decree    __ 
an  Injunction  is  reversed  or  nullillad  by  em 
or  writ  of  error  before  the  cause  la  ~ 
court. 

Xeonordo.  Oaatrk  Zjond  Oo^ 

27.  This  doctrine  applies  to  an 
tained  In  a  decree  appealed  from,  wttlKxit 
to  whether  such  an  injunction  was  in 
of  an  order  to  the  same  effect,  or  was  theo  Ti 
first  time  granted. 

Idem^ 

28.  Under  equity.  Rule  98,  the  judge  who 
the  appeal  nugr  give  n>eclal  notice  that  the 
tion  6  to  continue  In  force  pending  the 

Tdem^ 

29.  The  jurisdiction  of  this  court  In  an 

on  a  money  demand.  Is  governed  by  the 

the  actual  matter  in  dispute,  asshownby  the  w 

reoord,  and  not  alone  by  the  damagea  <^i«>i>iit*sy 
the  prayer  f ortjudgment. 

Bowman  v,  Omago  A  N.B,  Oo^ 
80l  In  a  controversy  between  the  trustee  In  a  _ 
road  mortgage  and  certain  creditors  claiming  siv 
rior  liens,  it  is  held  that  the  demand  of  each  oredt 
is  separate  and  distinct,  and  that  the  jurlsdictio' 
this  court  does  not  extend  to  the  creditors 
several  decrees  do  not  exceed  $6,000. 

HdaaaUv.  WUoox^ 

8L   The  trustee  represents  all  of  the  bondboklera; 
this  appeal  is  therefore  their  appeal  and  te  to  ~ 
treated  as  such. 

idem,  

82.  Where  it  does  notappear  from  the  reoord  tlia« 
a  federal  question  was  actually  presented  or  In  an 
way  relied  on  before  final  judgment  below, 
oourt  is  without  jurisdictioa. 

Simmerman  v.  JVebnvko,  

88.  This  court  acts  on  the  case  as  made  to  the  oourt 
below  when  the  Judgment  was  rendered,  and  oan- 
not  incorporate  into  the  record  new  matter  appear- 
ing on  the  petition  for  rehearing. 

Idem,  S3S 

84.  A  stipulation  by  the  parties  and  the  flfi<n»ig» 

of  the  court  thereon,  will  be  construed,  on  appeal, 

with  reference  to  exuting  laws  affecting  the  subject 

matter. 

Utah  AN.ILOov,  FiOwr,  5«  ji 

86.  A  citation  Is  one  of  the  necesmry  elemente 

of  an  appeal  taken  after  the  term,  and  liit  Is  not  le- 

sued  and  served  before  the  term  to  which  It  is  made 

returnable  then  the  appeal  becomes  Inoperativo. 

Bewttt  V,  FSiberU  581 

86.  An  appeal  from  the  Oourt  of  CSaims  brings  up 
for  review  the  decisions  of  that  court  upon  quee- 
tions  of  law  arising  in  the  course  of  the  oiaL  or  in 
the  application  of  the  law  to  the  facts asflnaUy 
found  by  It. 

Union  Pat,  JR.  Go. «.  United  States,  684 

87.  An  appeal  under  sec.  SXU  R.  8-,  is  subject  to 
the  genenu  rules  regulating  appeals  from  the  Court 
of  Claims. 

Idimiu  584 

86.  Certain  special  findings  which  were  requested 
In  the  court  below  were  properly  refused,  as  they 
related  to  mere  incidental  facts  amounting  only  to 
evidence  which  had  performed  its  office  when  the 
facts  were  found. 

Idem^  584 

80.  When  It  appears  that  there  Is  no  longer  an 
existing  cause  of  action  between  the  parties  to  a 
writ  of  error,  pending  In  this.oourt,  it  will  be  dis> 
missed. 

Son  Ifoteo  Oounty  e.  Qautkm'n  Foe.  B.  Co^  589 

4Di  An  objection  tothe  service  of  a  citation  of  a 
writ  of  error  to  a  state  oourt  In  another  State  by  the 
marshal  of  a  district  therein,  can  only  be  taken  ad- 
vantage of  by  a  motion  to  dismiss  made  promptly, 
on  appearance  limited  to  that  spedflc  purpose. 

JUnaud  v,  AhboU,  629 

41.  The  substitution,  by  the  state  court,  of.  the 
plaintiff  In  error  upon  the  death  of  the  plaintiff  af- 

114, 115, 116, 117  U.  S. 


GnoBAL  Irdmz. 


S.  A  Oou  BL  Brarbon 

1  dBcMM  bftbtiooDrtOD 
be  l«-«xaiiiliied  on  a  pib- 

_  1»7 

<rf  KJuT^oit,  TRTd.  8.  aW; 

■^' '  "n  pnmeedlDCB 


le  Circuit  Onirt  and 

I  the  point  wM  Dot  referred 
aoourt,  leave  li  ^raated  bj 
km-taaounael  U  Hie  argu- 
'  •  dar  naiDed. 
Loalt,«te„B.B.Ot~  Me 
irtlal  JiuT  belnv  iSlthat « 
loiranoe  of  ■  cballenge  for 
B  wai  IniuffldeDt,  Is  do 


ih*&ii 


rtit  ben  from  s  Circuit 


leot  mnn  aooompaDT  tbe 
t  the  queadoD  of  bw  b  ap- 
MiDt  oD  wMoh  tbe  Judge* 
otquMtioa  otlswolearlr 


ttenal  qocMon  of  dtotlnct 
mdMa  attthis  differ,  tbeaa 
wdln  tbe  oertlflcate.  but 
Ibe  whole  oaao  li  preeented 
.  wUb  all  Ita  propodtfoDi 


tbe  IMttrJot  Oourt  In  oaaei 
>  to  tbe  Dsit  term  of  the 
itran  Um  nibjaot  la  otber- 

M  heartnc  of  tbe  appeal  by 
lamben  aod  not  in  open 
re  tor  tbe  flnt  tbM. 


i  lak«D  for  tbe  tole  pur- 
tain  error.  It  la  proper  to 
I  In  effeot  notblDc  mora 
■rrecUoa,  iMTlnKtbe  r^ 


J  proceeding. 

iM,  Bttboncb  rendered  at 
>  deme  id  the  Supreme 


a.  Under  the  Utah  Code  of  CMmlnal  Procedore  of 
1878,  a  Judnneot  upon  a  verdict  of  guOtf  of  murder, 
the  record  of  wblob  gtatet  that  the  court  charged 
the  Jury,  and  does  not  contain  the  charge  In  writing, 
nor  show  that  with  the  defendant*!  oonaent  It  was 
given  orally,  is  erroneoua,  and  must  be  revened  on 
appeal. 

Hopto.  Utah,  ISS 

i.  A  general  exception  to  a  charge,  not  directing 
attention  to  particular  portions  ODJeotad  to,  raises 
no  question  for  review  hj  this  court. 

BwrUm  V.  We$t  Jeney  F&rry  Co.,  215 

S.  No  bond  is  required  In  cases  by  or  against  In- 
solvent national  banks  when  brought  to  this  court 
by  direction  of  the  Comptroller  of  the  Currency. 

8.  Where  the  record  shows  that  the  Comptroller 
directed  a  writ  of  error,  a  mistake  In  name  Is  no 
ground  for  dlgmiwwil. 

Idem.  921 

7.  A  motion  in  arrest  has  no  more  effect  than  a 
motion  for  a  new  trial,  and  cannot  be  reviewed  on 
a  writ  of  error. 

Cain(adCL8LR,R.Oo.9,H€MrU  226 

8.  Questions  not  raised  on  the  trial  before  the  jury, 
and  saved  by  a  bill  of  exceptions,  cannot  In  consid- 
ered by  this  court  on  a  writ  of  error. 

idsm.  226 

9.  An  objection  cannot  be  raised  here  which  has 
been  waived  in  the  court  below. 

Richmond  BOntnoOcfkBom^  2V8 

10.  The  decision  of  a  state  court  as  to  what  con- 
stitutes the  commencement  of  a  suit  in  that  court 
is  not  reviewable  here. 

Idem^  278 

11.  The  nvlngof  an  appeal  bond  is  not  essential 
to  the  talang  <u  an  appeal  though  It  is  essential  to 
its  prosecution. 

DodM  «.  KnouiU$^  144 

12.  Theludldal  allowance  of  an  appeal  In  open 
court  at  the  term  In  which  the  decree  has  been  ren- 
dered Is  sufficient  notice  of  the  taking  of  an  appeaL 

Idem.  ^44 

18. The  dtationisfdrthepurposeof  notice.  When 
omitted,  a  motion  to  dismiss  will  not  be  granted  un- 
til an  opportunity  to  give  the  notice  has  been  given. 
Irnn^  144 

14.  An  order  of  this  court  served  upon  the  appel- 
lee, to  appear  and  argue  the  cause  if  be  sees  nt,  is 
ttself  the  legal  equivalent  of  a  dtatloc^ 

Idemy  "■     144 

18.  An  objection  not  raised  In  the  court  below  is 
waived. 

Unkm  Pac  R,  CO.V,  Myen^  810 

18.  An  appeal  from  a  decree  adjudging  certain 

sums  to  various  appellees  will  be dismuseoas  to  any 

apcj^ee  In  whose  favor  the  decree  is  for  less  than 

Stewart  v.  Dimhom,  820 

17.  A  motion  f6r  a  commlsBlon  to  take  depositions 
de  bene  esss.  pending  an  appeal,  is  denied,  Qiere  be- 
ing a  remedy  under  sec.  888,  B.  8. 

Riehtet  e.  Jerome^  845 

18.  This  court  cannot  review  the  weight  of  the 
evidence,  and  can  look  into  It  only  to  see  whether 
there  was  error  In  not  directing  a  verdict  for  the 

Blaintlffon  the  Question  of  variance,  or  because 
acre  was  no  evidienoe  to  sustain  the  verdict. 

Loncaetet  v.  CoQIfis,  8V8 

19.  The  question  as  to  which  party  shall  make  the 
closing  argument  *f>  the  iunr  is  one  of  practice,  and 
is  not  the  subject  «f  a  bill  of  exceptions  or  of  a  writ 
of  error. 

Idem^  878 

20.  No  judgment  should  be  reversed  In  a  court  of 
error  when  It  is  clear  that  the  error  could  not 
have  prejudiced,  and  did  not  prejudice,  the  rights 
of  theperty  against  whom  the  ruling  was  made. 

Idem,  878 

2L  Where  suit  Is  brought  against  heirs  to  enforce 
their  liability  for  the  payment  of  a  note  on  which 
their  ancestor  was  bound,  and  they  plead  neither 
counterclaim  nor  set-oft ,  and  ask  no  affirmative  re- 
lief, and  separate  judgments  are  rendered  against 
each  for  his  proportionate  share,  this  court  has  ju- 
risdiction in  error  only  over  those  judipneots  which 
exceed  $6,000. 

Hend€r9onv.Wadgwor(h,  877 

SS.  Upon  appeal  from  a  decree  against  all  of  the 
def endan  »  jointly,  after  the  death  of  one  of  ^e  ap- 
pellants the  appeal  may  proceed  at  the  suit  of  the 
survivors. 

Ifoses  «.  TToosCsr,  801 

flL  A  motion  to  dlsmlSB  wID  be  granted  where  It 

appean  on  the  taee  of  the  opinion,  when  it  formsa 

1084 


part  of  the  record,  that  the  decision  by  the  state 
court  did  not  involve  a  federal  question. 

Jaekt  V.  Helena,  802 

ZL  Intheabsenceof  any  assignment  of  errors,  the 

counsel  for  plaintiff  in  error  having  withdrawn  his 

appearance,  the  Judgment  will  be  affirmed. 

Boston  0<M  MimnoCo.  v. EagU  C.  <ft  & 

Mining  Co.,  802 

28.  Upon  a  motion  to  dismiss  before  printing  the 

record,  the  motion  papers  must  so  present  the  case 

as  to  make  a  reference  to  the  traniMrlpt  unneces- 


WatervOe  v.  Van  Styhe,  406 

26.  Neither  an  injunction  nor  a  decree  dissolving 

an  injunction  is  reversed  or  nullilled  by  an  appeal 

or  writ  of  error  before  the  cause  la  heard  In  this 

court. 

Leonard  v.  Oxark  Land  Ob^  ^^8 

ST.  This  doctrine  applies  to  an  Injunction  con- 
tained in  a  decree  appealed  from,  without  reference 
to  whether  such  an  injunction  was  In  perpetuation 
of  an  order  to  the  same  elfeot,  or  was  then  for  the 
first  time  granted. 

Idem,  445 

28.  Under  equity.  Rule  98,  the  judge  who  allows 
the  appeal  msy  give  special  notice  that  the  injunc- 
tion is  to  continue  in  force  pending  the  appeal. 

Idem,  445 

28.  The  jurisdiction  of  this  court  In  an  action  up- 
on a  money  demand,  is  governed  by  the  value  of 
the  actual  matter  in  dispute,  as  shown  by  the  whole 
record,  and  not  alone  uy  the  damages  claimed  In 
the  prayer  f ortjudgment. 

Bowman  v.  Omago  A  N,R.  Cb.,  502 

80.  In  a  controversy  between  the  trustee  In  arail- 
road  mortgage  and  certain  creditors  claiming  supe- 
rior liens,  It  is  held  that  the  demand  of  each  creditor 
is  separate  and  distinct,  and  that  the  jurisdiction  of 
tliis  court  does  not  extend  to  the  creditors  whose 
several  decrees  do  not  exceed  $6,000. 

HauaU  v.  WUeox,  504 

8L  The  trustee  represents  all  of  the  bondholders; 
this  appeal  is  therefore  their  appeal  and  is  to  be 
treated  as  such. 

idem,  504 

82.  Where  it  does  not  appear  from  the  record  that 

a  federal  question  was  actually  presented  or  in  any 

way  relied  on  before  final  judgment  below,  this 

court  is  without  jurisdictioa. 

Simmerman  v.  Ntbra^a,  585 

88.  This  court  acts  on  thecase  as  made  to  the  court 
below  when  the  judgment  was  rendered,  and  can- 
not incorporate  into  the  record  new  matter  appear- 
ing on  the  petition  for  rehearing. 

Idem,  585 

84.  A  stipulation  by  the  parties  and  the  finding 

of  the  court  thereon,  will  be  construed,  on  appeaL 

with  reference  to  eTistlng  laws  affecting  the  sud ject 

matter. 

UtahdN.JLOov.Fiawr,  542 

86.  A  citation  is  one  of  the  necessary  elements 
of  an  appeal  taken  after  the  term,  and  ix  it  is  not  Is- 
sued and  served  before  the  term  to  which  it  is  made 
returnable  then  the  appeal  becomes  Inopeiativo. 

HewiU  0.  FOberU  581 

88.  An  appeal  from  the  Court  of  Claims  brings  up 
for  review  the  decisions  of  that  court  upon  ques- 
tions of  law  arising  in  the  course  of  the  viaL  or  in 
the  application  of  the  law  to  the  facts asnnally 
found  by  it. 

Union  Pae.  JR.  Co. «.  United  States,  584 

87.  An  appeal  under  sec.  SXU  R.  8.,  is  subject  to 
the  general  rules  regulating  appeals  from  the  Court 
of  Claims. 

Idem.  584 

88.  Certiun  special  findings  which  were  requested 
in  the  court  below  were  properly  refused,  as  they 
related  to  mere  inddentBl  facts  amounting  only  to 
evidence  which  had  performed  Its  office  when  the 
facts  were  found. 

Idem^  584 

89.  When  It  appears  that  there  Is  no  longer  an 
existing  cause  of  action  between  the  puties  to  a 
writ  of  error,  pending  in  this.oourt«  It  will  be  dis- 
missed. 

San  Ifoteo  County  «.  Soutftsm  Foe.  A.  Co^  1^80 

40i  An  objection  tothe  service  of  a  citation  of  a 
writ  of  error  to  a  state  court  in  another  State  by  the 
marshal  of  a  district  therein,  can  only  be  taken  ad- 
vantage of  by  a  motion  to  dismiss  made  promptly, 
on  appearance  limited  to  that  specific  purpose. 

Renaud  e.  Abbott,  620 

41.  The  substitution,  by  the  state  court,  of.  the 
plaintiff  in  error  upon  the  death  of  the  piMtntiip  ^f- 

114,  lU,  116«  117  U.  & 


CtanKAL  Lnnx. 


onlr  b*  ■dranoed  «)■  motton  of  the  State  or  Umm 
nloimlm  upder  It,  and  then  It  must  ■ppeartlikt  tb* 
operatloiu  of  the  rovenuneat  of  tbe  SbUe  will  be 
entwmned  b;  dolaT. 

Xentutky    Cenfrttt   &  &  Odl  e.  Boarbon 

St.  Wbatamr  bai  been  deelded  brthtooourtOD 
one  writ  of  error  oeanot  be  re-ezanuned  on  •  nib- 
■equent  vrtt  of  error  In  tkenune  caae. 
_  guifinv.Tat/lof,  m 

aa  Bnv7  quettlon  of  lew  preeaDtcd  wte  oovered 
b7  the  former  judgment  of  fiile  oourt,  114  U.  8. 30*; 
Mid  It  WM  error  for  the  Mete  oonrt  In  »ro°^edlDg» 
under  the  meodete  to  permit  the  BUns  of  *  reloln- 
dersMUnic up  matten  of  law  whl^liad  been  al- 
readr  Onillj  adjodced  br  mis  oouit  In  the  tame 

Idtnt,  m 

a.  WUere  k plea  U>  tlwfarMictlon  waa  filed  bf  • 
defendant  and^orermledtn  the  Circalt  Oourt  and 
DO  error  wa«  uel^ned  and  tbe  point  wat  not  referred 
toon  the  argument  In  this ocHut,  leare  18  granted  b7 
the  oourt,  of  fuown  motloit.  tooounael  to  file  artru- 
mente  onthe  (HHKloa  br  a^aj  named. 

Al^KCU.  s.«.Xouli,M«„JLR.Cb-    SBO 


...  -.  tf  the  oauae  » ,  „  . 

■TouDd  or  oomitelnt  whoe  a  competent  and  ui 
blaaedJUT^  watlnaUr  aeleoted. 
_  JrortWn  AwTk  A.  Ool  i\  Swftart,  »B 

M;  It  18  for  tbe  part;  aaaerting  error  to  8how  It 

" —  —  entitled  to  peremptorr  obal- 

"  that  a  Juror  waa  re- 


—^ .imlBM  thatcertHtatte 

.  proper  for  the  oonalderation  of  tbk 
a  piopoaltloii  of  mixed  law  and  fnoL 
^-_. .  Jee.  rtn  atyh*,  Tn 

V.  While  meh  a  atatement  mnat  aooompanr  the 
eertmeats  aa  to  ihow  that  thequeaUon  of  uvib  ap- 
plioable  to  tbe  caae.  the  point  on  whloh  tbejudget 
dllFered  muet  be  ■  dkUDCt  qiMatloa  otlawolcariy 

nan  one  material  qoeetlon  of  dMInct 
— — Win  tb 


qnaMloMiMgb»_«anbraynn  ttw  etrtlllcafa.  but 
wopoataona 


There  It  la  apouent  that  tbe  whole  eeae  18  preeeoted 
_ithlB  oourt  for  deoMon,  with  ail  ita  propoatUona 
of  law  and  taot,  It  wni  not  be  entertalned.^^^ 

BT.  There  18  nothlns  In  aee.  TV.  B.  &,  whloh  re- 
qulrea  that  appeali  rrom  tbe  DMrtot  Oouit  In  oaaea 
of  liabtat  corjm*  abaU  be  to  the  next  term  of  the 
OroultOourt.  OnlheoontrnirtheanUeotlaotber- 
^lae  regulated  br  aeo.  7%  R.  B. 

BebtrU  V.  lUiOu.  544 

n.  AnobJecttoDtbatthebeartaif oftbeappealbr 
be  oourt  below  wna  at  ohambet*  and  not  In  open 
aiut  cannot  be  made  iNte  for  the  flnt  time. 

■B.  AoappealwlUnotbeentartalnedframa  d». 
MeotanlnferlOToourtin  ezaot  aooordaoce  with 
be  mandate  of  thk  court  upon  a  prerloua  appeal. 
_  j^ctainD.iHchardt,  sss 

n.  Vben  an  appeal  waa  taken  tor  ttie  aole  pur. 
>«■  of  oomotlns  a  eertaln  error,  n  to  proper  to 
e  tbe  mandate  8*  In  effoot  Dotblnr  m — 


n.  Under  tbe  rule*  revulatinc  appeala  fram  tbe 
Oourl  of  Oalma  the  etideooe  oannot  be  broiurbt  ud. 
and  tbe  apedal  Aot  under  wbMh  thi*  awe  wS 
brought  diwa  not  take  It  out  of  tbe  operation  of  tbe 
MtCbin  e.  [Tnllal  Slaitt,  57t 

74  A  came  wiu  not  be  remanded  to  the  Oourt  of 
CUimt  for  further  flndlnn  where  the  flndlnge  d^ 
■ItmI  would  almpljrbriogbeforetbto  oourt  the  oom> 

low 


iT 


Qbvbral  Iin>BZ. 


Cratlve  weight  m  eyldoQoe  of  the  faoti  found  on 
th  sides. 

MeOure  v.  UniUd  StaAu,  579 

78.  It  is  not  for  this  court  to  decide  that  the  jury 

brought  In  a  wrong  verdict  under  a  correct  charge 

where  there  was  some  eyidenoe  to  support  the  vesw 

diet. 

CMeaoodN.W,R.ILOn,v,Ohl6.  SSI 

78.  The  rule  that  what  was  decided  on  a  llrat  ap- 
peal is  not  open  to  reconsideration  In  the  same  case 
oo  a  second  appeal,  upon  similar  facta,  does  not  ap- 
ply to  expressions  of  opinion  on  matte»the  dJq>on- 
tion  of  wnich  was  not  necessary  to  the  deotilon. 


contract  has  beeo  impaired  by  a  state  law,  and  the 
state  courts  justify  such  Impalrmenl  by  the  M>pU- 
cation  of  some  general  rule  of  law  to  the  taem  of 
the  case,  the  Supreme  Court  of  the  United  States 
has  jurlsdiotioii  to  review  that  decision. 

Stats  ss  m.  CMoMi «.  ITrCgMt  iOSi 


Barfuyv.WinnnadSLP,R.B.O(k^         S5S 
77.  A  motion  to  increase  svpeNSdiV  oiDiid  over- 
ruled. 

Harwood  v.  Dlekerhoif^  '         9S7 

VB.  A  judgment  of  revenal,  aooompaolea  by  an 

order  remanding  the  cause  for  a  new  trial,  is  not  a 

final  Judgment  for  the  purposee  of  awxlt  of  error 

to  thu  court. 

JfsUvMxm  ».  JTettft,  ^  ,«8S 

79.  Where  the  trial  below  Is  by  the  court  without 
a  jury,  a  g«ieral  finding  preventa  all  Inquiry  by 
this  court  into  the  special  facta  and  oonolusions  of 
law  on  which  R  rests. 

Boardmaa ».  Toiffey^  ^    S?S 

80.  An  offer  by  the  defendant  in  error,  for  the 
purpose  of  saving  costs,  made  out  of  court  cannot 
DC  considered.  Such  an  offer  should  bo  made  in  open 
eourt  upon  due  notice  to  the  other  side. 

Nmo  Providence  v.  Hakey,  SOA 

8L  An  exception  to  a  ruling  of  the  trial  courtsus- 
taining  a  mooon  for  a  nonsuit  is  within  sec.  ff9  of 
the  Montana  Oode. 

KletMChmUU  v,  McAndrew$,  905 

8S.  The  bill  of  exceptions  presented  is  held  not  to 
be  limited  to  the  exception  taken  to  the  entry  of 
the  final  judgment,  but  to  embrace  matters  occur- 
ring previously,  and  the  testimony  and  agreed 
statement  of  facta  on  which  th<*  mooon  for  a  non- 
suit was  based.  ^^. 
Idem.  SOS 
88.  Section  408,  Montana  Statutes,  limiting  the  time 
within  which  appeals  may  be  taken,  does  not  apply 
to  a  dedsion  granting  a  motion  for  a  nonsuit. 

Idsta,  SOS 

84.  UpontbefiMstarecltedinthebillofexceptions 
the  delfvery  of  possession  under  the  bill  of  sale  is 
held  to  have  been  immediate  within  the  meaning  of 
sec  IB  of  the  statute  of  Montana  relating  to  convey- 
ances and  ooiftraots.  __. 
Jdem^  SOS 
88.  Distinct  decrees  against  distinct  parties  on  dis- 
tinct causes  of  action,  or  on  a  single  cause  of  ac- 
tion in  which  there  are  distinct  liabilities,  cannot 
be  joined  to  give  this  court  jurisdiction  on  appeaL 
ExparU  Phcenta In».  Co.  of  London^         083 
88.  It  was  not  improper  for  the  court  below  to 
permit  a  certlflcate  of  the  evidence  adduced  on  the 
ttial  of  an  ismie  sent  to  the  law  side  of  the  court, 
with  the  charge  to  the  jury,  to  be  filed  and  made 
part  of  the  record  at  the  succeeding  term  after  that 
at  which  the  decree  was  entered. 

Kerr  «.  8oiUh  Park  Oomri.,  084 

87.  This  court  refuses  to  disregard  the  verdict  re- 
cited in  the  decrse,  although  it  Is  alleged  that  a 
prior  verdict  was  not  properly  set  aside,  on  the 
ground  that  the  Chancellor,  In  frsmlng  the  decree, 
confirmed  the  action  of  the  clrcuk*.  judge  in  sott^  ig 
aside  the  first  verdict. 

Idtfti,  024 

88.  In  an  action  Involving  the  title  to  certain 
bonds  the  Supreme  Court  on  a  complicated  state  of 
facta  aflirms  the  judgment  of  the  Circuit  Court. 

lAmejUid  V.  mmcham,  030 

80.  The  matter  in  dispute,  on  which  the  jurisdic- 
tion of  this  court  depends.  Is  the  matter  directly  in 
dispute  in  the  particular  cause  in  which  the  Judg- 
ment or  decree  sought  to  be  reviewed  was  rendered, 
not  including  ita  collateral  effect  in  a  subsequent 
a^on  between  the  same  or  other  parties. 

Bnue  0.  Manchuter  AK.ILtL  Co..  000 

00.  Where  a  suit  is  brought  to  recover  the  interest 
on  bonds  only,  the  amount  of  the  interest  deter- 
mines the  jurisdiction  irrespective  oi  the  value  of 
the  principal  ef  the  bonds. 

Idem^  000 

9L  This  court  refuses  to  dismiss  on  i  jCIod  of  a 
third  party  based  on  a  cborse  that  the  sua  Is  collu- 
sive, and  aflldavlta  to  the  elfect  that  the  amount  in- 
volved is  less  than  $6,000,  the  court  below  having 
found  as  a  fact  that  the  premises  exceed  $6,000  in 
value. 

Zef0ler  v.  Ho/jDiMTke^  1010 

08.  Where  it  Is  charged  that  the  obligation  of  a 
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SsB  HABBA8  OaaavSt  Vki 

OmOBBS. 

ASSIONHENT. 

8n  BAVKBUFXOr,  1. 
IWWJBAIKa,  IMBb 
JUBIBDIOnOll,  1,  811 

Thou^an  assignment  oft  meve  right  to  flit  a 
bill  for  fraud  oonunitted  upon  the  aailfiftor  Is  void, 
a  conveyance  of  promerty  Is  not  votdlieoauie  the 
grantee  may  have  to  bring  suit  to  tofoffoo  his  rlgbt 
to  the  propertyponvayed. 

Traet «.  Osios,  40T 

ATTACHMEHT. 

Sn  Bankbuftot,  L 

COBPOBAXIOHa,  4 


LAimo,8S. 

L  Under  the  law  of  Loulslaiia  the  effMt  of  a  -^^.^ 
sion  of  property  by  an  Insolvent  is  to  dissolve  aO 
attaohmenni  whkm  bava^not  matimd  Into  judg- 
ments. 

Tua  e.  OorKers,  855 

8.  A  cession  by  surviving  nartasn  carries  their 
own  undivided  interests,  and  if  itpurpofta  to  carry 
the  interest  of  a  deceased  partner  and  the  court  ao- 
cepte  the  surrender,  the  validity  of  the  cession  can- 
not be  attacked  oouststally  In  attaohmeot  proceed- 
ings. 

/dsfn,  855 

&  Property  in  the  possesskm  of  one  ooort  Is  not 
liable  to  seisure  on  prooea  from  another. 
Idem^ 


SB  JuRiSDxonoir.  10, 11, 14, 10. 80.  $4. 8ib 

MOBTQAOIS,  1 
PAIITinCBSHIP,  8. 

1.  Where  a  proceeding  in  bankruptcy  wai  oom- 
menced  prior  to  the  levy  of  an  attaohmenL  Issued  by 
a  state  court  of  Michigan,  on  land  of  the  dsbtor,  the 
assignment  made  subseguently  related  back  and 
vested  title  in  the  aasigneeu 

Chapman  e.  Breioer,  83 

8.  The  assignee  in  possession  oooldmalntatai  a  suit 
In  equity  in  the  United  States  Circuit  Court  to  re- 
move the  cloud  on  his  title  and  under  section  730. 
R.  S.,  the  court  could  enjoin  a  sale  under  the  levy 
and  a  further  levy. 

Idem.  83 

8.  The  District  Court  having  had  jurisdiction  of 
the  subject  matter,  the  adjudication  Is  conclusive 
of  the  fact  decreed  and  cannot  be  attacked  collat- 
erally in  a  suit  by  the  assignee  against  one  claiming 
an  adverse  interest. 

Idem^  83 

4.  The  creditor  of  a  bankrupt  surrendered  one  of 
two  securtties  claimed  by  the  assignee  as  being  un- 
lawfully  in  his  possession.  A  suit  of  the  assignee 
to  recover  the  other  resulted  in  favor  of  the  de- 
fendant. In  a  suit  by  the  creditor  to  recover  the 
proceeds  of  the  security  surrendered,  it  is  held  that 
the  action  is  barred  by  the  two  years*  limitation  u  n- 
der  sea  8,  Act  of  March  8, 1887,  and  sec  6067,  B.  f^ 

Doe  V.  Hyde,  148 

6.  The  term^*  fraud,**  in  the  clause  defining  the 
debta  from  which  a  bankrupt  is  not  relieved  by  a 
discharge  under  the  Bankrupt  Act,  means  positive 
fraud  or  frand  in  fact,  involving  moral  turpitude 
or  intentional  wrong,  not  impUed  fraud,  which  may 
exist  without  bad  faith. 

Sbrang  v,  Bradner^  848 

8.  A  dalm  against  a  bankrupt  fbr  damages  on  ac- 
count of  fraud  or  deceit  practiced  by  hnn.  Is  not 
discharged  by  proceedings  In  bankruptov :  even 
where  it  was  proved  against  his  estate,  and  a  divi- 
dend thereon  received  on  aooount. 

Idem.  . ^  S4S 

7.  One  who  has  been  adjudSoated  a  bankrupt  niav 
purchase  property  surrendered  by  him  prior  to  nis 
actual  discharge.  ^  ^  . 

IVaar  uu  usiee,  ^Sl 

114.  ii6«  lie.  117  u.  s 


10.  A  itkta  InaolTBDt  law  to  TKlld  tbou^  nuota 
wUlemaaUoiMlBliaktuptAot  li  bi  forocmiido 
theraMKlof  tbo  latter  UhaocniiaiopentlTa. 

U.  Tfa«  loaolTttnt  bw  of  Louktaoa  wm  niaoM 
prior  to  ttaa  enaotment  of  tliB  Btnkmptor  Act  c 
1801,  brOongreH. 

Aem.  SS 

U.  A*,uiid«rUiettatut«,a<llnbai««i«te«Mtli 
bankrupt  odIt  from  debt*  whloh  wan  or  mlgl 
hare  be«a  proved,  and  d«bti  maunA  bf  mortgu 
o[  pledso  oui  011I7  be  prored  lor  the  balanoe  n 
malnlna  diwattw  dadtiotliy  th«  vahia  of  tbeieot: 
rjly,  inueiB  all  claim  od  t£e  aacurtV  Is  releaaei 
vbere  a  creditor  iMltlMr  prored  bit  claim  nor  n 
leaaedhii  lien  the  Mourltrwia  prgserred  notwltl 
■tandlQs  the  bankruMey  of  hit  debtor, 

Xotw  0.  SoUitnl,  10» 


an  Apfbai.  abd  Baaoa,  a,  t. 
DnaoK  AW)  Cbi " 

1.  Wl 
tauktc 


eadepoaltor  tendi  hla  pMi-book  to  tit 
«  written  up.  tl  li  bli  dutr  upon  Ita  re 

aBltlier  In  penon  or  by  duly  auttaorlMd  aveol 
n  a  reawmable  time,  to  examine  the  aoooun 
. . Bd  and  give  to  the  b« 


noUoeof  any  obJeoUooa  thento.  Ithefalliotodc 
bo  may  be  eato^«d  from  qoeaUoolnt  the  oonolu 

"""StaOi^^mtiiirn  itaL  Bk.  v.  Monm,  m 
1  TT  ttm  BTMmlnaflfn  f*  madntiran  agimf ,  It  mwi 
be  done  in  food  latth  and  wttb  ordinarr  diUceooe 
and  where  aaah  aaimt  talmaelf  commlGi  targeila 
whloh  mltlead  the  ijaak  uid  Injure  the  depcaltor 
the  latter  la  not  protaoted  In  ttie  abaenoe  of,  m 
le«rt.rea«oaMMedlllfeDM  In  mpervWng  thvcoa 
iluctof  theannt. 

Idem,  811 

&  In  the  oaae  meMotad  It  ma  error  to  dtaeot  a  ver 


mT^^wI 


'"&" 


BIZX8,  VOTES  AHD  OHEOK& 


out  date.  -  due  XWKV,"  wMprotMSonOe  tW 
ot  Hay.  in  a  tuit  anlDit  Um  dnwwSe  daieof  M- 
^eptano*  was  not  abown.  Held,  that  the  UlE  wai 
"I'^rP™*!"**.  t«  •»*  appeuHw that Oayi 


tt  li  bdd  that  the  iMMtg  of  tbe ' 

tttorr (mlr;  tlMt  tber  ara  not  IMde  In  lUkaoUtxi 
for  die  Sieged  fraad  In  obtabiliis  the  liidoraemeat 
or  lb*  BMo;  ttaat  tbe  otber  •UeptUont  of  tnud 
.._  .      ,        ..        -;aio„o,  of  tBi8f  ■        -  ■-- 


aSi 


i.  PL^&Mera 


of  certain  bonds  li 


dtojm 


J}  tbe  amotmt  that 

Mold  be  iMBed  under  tbe  itatate. 

Wmc  PrwMtnec  V.  BtStev,  SM 

IT.  OndertbeAetoftheliaKUatureof  Kentucky 
of  FebnuuT  R,  un,  the  Oonotr  Court  of  tbe  Coun- 
ty of  DnvleaB  eogulred  no  >at&ortiT  to  taaue  bonds 
tfii  iitiiii>  nr  iiiii  niiiiiiiiiiiiii  I  TtiiiwiitiiHiiiTriiiiiiiii 
~"  my  for  a  Kreater  amount  Ibao  VWUMO;  and 
idi  iMuod  m  exoeai  of  that  amount  an  IutbI- 
mln  tbe  band!  of  a  punbaaer  for  nUoe,  be- 
latnri^  Bad  without  notice  of  the  BzocaslTe 


DauUmOo.9.IHeklnKm,  lOSB 

U.  The  countT  It  not  estopped  to  deny  tl>eTelId- 
t^  of  a  parttrailir  bond  by  a  certUlcate  on  tbe  back . 
fliereof  by  the  oouoty  Judge  to  tlie  ellMt  that  tt 
WM  duly  antborbed. 

iSim,  losa 

19:  The  payment  of  lotetem  on  an,  of  thebondi 


beyond  tbe  lawful  Umlt. 

n.  It  Mem*  that  Ibe  bc»di  first  dellTered,  u 
Ou  amount  authorind  wMiout  regard  to  otiMll 


L  tntheabaenoaot  somemeolali , 

no  lew,  or  nsi«e  haVhw  tbeAnoo  of  law,  which  re- 

Ens  nUlroadoampanles  to  fondsh  expresa  taolll- 
to  all  express  oompeales  whiob  may  demand 

JK«nipMlAI-B.R.R.O>.*.South<m£zi). 
Co.,  TOl 

i,  Thouo'h  lanroad  compaulM  are  not  common 
oanieraot  expresi  oaniers.li;  seems  that  It  li  ~ 

Ao^  tofumlali  the  general  putillc  ~"'~ 

exprca  fadUUee. 

S.  Itseema  that  the  eBrrloe  tendered  by  a  carrier 
In  traniportlnga  local  paoenger  between  twopointB 
li  not  In  lav  IdenUcal  with  that  rendered  io  trans- 
porting •  through  passmger  between  tbe 

Dhlon  Pae.  A.  Oo.  Ik  I7»tUd  Statu, 

OHAHPEBTT. 

A  ahampertouB  oontiaot  oannot  be  let  up  Id  bar 
of  areooTeryontheoanseaf  aotdontowhlohlt  !•- 


COKMEBCE. 

Bmm  OonvriniTiOHAi.  Law,  S-U,  S6-S8. 
COHHISSION  HERCHANT. 

Where  the  eanceUatlOD  of  eoolnMts,  nu 


the  state  court,  and  not  a  federal  question  of  law 
forthto  court. 

adetate  cnrreiMy, 
a,lnlBat,ofaddi{i 


COHBTlTUTlOirAL  IiAW. 

8n  Appmai.  aud  Ennoit,  M. 

BANKBUFTtTT,  10, 
BOMIM.  I.  iA  UL 

OOXntDinATB  NOT^  t, 

CRmnijU.  Law,  I. 
Jddouhta  axd  DaoBMat,t,L 

LuuTATions.  i. 
RAiLHOAiia,  iiaartsL 

SiAimxs,  E-S. 

Taxis,  pdttlm. 

TKBBisonm.a. 
L  A  orlme  pnnlahablB  by  li 

-—  -* -'  hard  labor  Is . 

'the  Fifth  A 


of  yean  at  hard 
n  the  proTkloD  c 


n  onenees  to  be  proeeouted  ettbsr  by  indk 
or  by  Informaoon,  does  not  procnide  tl 

, ludon  by  Information  of  sndi  other  oSenen 

aamaybesopraecutedeanslstentl'Wtth  the  Ooa- 
stMitlon  andlaws  of  the  United  States. 

JdMK,  •• 

&  Oommeroe  among  the  Btatea  oonsMa  of  tntet- 
courie  and  traffle  between  their  oitltenB,  and  Id- 
aliidee  the  transportatloD  of  peiaODB  and  pr<H>erty, 
and  the  narlgaflon  of  public  waCera  for  that  pui^ 


tommouincB, 

aiotieaUr  Ferry  Oa.  v.  IVnnsBleawto.  IBs 

4.  The  power  to  regulate  hiterdnta  and  fotelgn 
«mmerce,  reeted  In 'Oongress,  li  the  power  to  pre- 


Idan.  IBS 

K.  With  refetenee  to  tbe  aubjeola  of  eonmMvoo . 

whIob  are  local  and  limited  In  tbelr  nature  or  sphere 

of  operation,  tbeStntea  may  preaoilbe  regulatloia 

unOl  CoiigTMi  Intervenes  and  aasumee  oontroL 

Idsm,  IBS 

Brovn  V.  fibuiton,  >B7 

fl.  When  the  subjects  of  commerce  are  natlonel 

■ — ' Tier  and  toauire  unlfonnliy  of  nvuloHon, 

alike  all  id  tbe  Btatea.  tbe  power  of  Con- 
g  IB  exclusive. 
Itlsm, 


with  f 


SS7 


10S8 


,wbi(di  oonAaln  their , 

tlonof  persons  and  property  between  tfaem, la*  sub- 
Ill,  lu,  lie,  11?  V.  s. 


OxnBUi  Imsx. 


ril 


)oci  of  lUtlODftl  Qhuutcr.  ■■ 


oVrainlktloD.    CODSTOi  alone  oan  deal  with  aud 
tnutpoitatloii,  and  Ita  no 
tbatitat: 


■  DonaoOoD  la  a  deolaratloD 


—lalecUaUon. 

OuxietMtr  ftny  Oo.  v.  PamntBoiM,  ISS 
&  Freedom  ot  tntuporUtloa  Impllea  exemptSoo 
from  ohaisea  otber  uan  aucta  aa  are  tapoaad  hr 


way  of  oompeaaaUon  : 


emptbjreil,  or  for  facllltleaafford«d  tor  Ita  uae,  in 

onlliuuT  taiM  upon  the  ralue  of  r*~~ 

within  OiB  InrlaiUatlDii  of  Oia  Blate. 


CTlTBola,  li  not  BUblBOt 


paiiT.  a  New  Jeiaej  oorporatloD  esgwed  In  t 
faaoaportatkni  ot  Mraona  and  properCT  batm 
OlouoeBtcrmtlMtStaM  apd  Fbfladelphla  ta  Pen 

t*.  A  at 

lobUsaUo 
■oSRir  h 


U.  The  AolB  Of  Haroh  «,».(<  tba . 

M,  proTtdliiff  tor  tlw  Kfundtnt  ot  tli» 

tfbaek 


U,  BTthe  Mrtoa  Of  Um  Tttv 
■amh  nun,  and  tin  iHin  ol 
taTbrCoe  of  (be  Muue,  a  eooOai 


Kuats  wlAA  forUda  the  nortpt  of  Umw  annoM 
tor  taxee  I;  a  Ttohmon  of  llieeoBtn«t,anlTMd  aa 


otaul  pannent  ud  deprlT' 
'  aUanSorlVtortuittMr  m 
ibMqiMM  Map  metal  and' 


IT.  ftewmpoiN  Id  qnt&aoa  are  not  "blUt  <4 
credit,"  In  the  aenae  of  fbe  OoDMItutloa,  whlob  for- 
tXdi  Um  Statea  to  ■*  emtt  bilk  ot  cn£iL^ 

/dam,  isa 

H,  An  aotkn  brooght  br  a  taxpajar,  who  ha* 
dnir  t«iidci«d  ooopooa  iraofaaTe  a  wwfnl  tender 
In  parmeot  of  hie  taiea,  agaliMt  the  pawn  wba 
Dndaroolorof  oOoeMUzoolleotor.aDd  aotlnBin 
thaeDtoroemeDtof  aroldlaw,  havuw  rofuaed  anch 

. — .• ^*— —*—— »  and  ■leof  the  property 

a  tte  oolleotlon  of  wob 


IB.  Aa  the  Stat*  l*  a  political  oorpoiat*  body, 
which  €an  aot  only  thnnish  afente  and  oommand 
mlyby  Iawa.lnorderto  ooapTne  hlidefenae,  the 
aoMMor  mu(t  prodooa  a  viOA  law  of  the  StaM, 
vhkboonatltutcahla  oommlMoa  w  tta  asentand 
a  warrant  for  hlaact. 

Mtn.  lU 

HLTIieAetctftheOeoaeal  ANemtdy  ot  Vti>lnk 
of  Jaooan  li,  UBt  toitilddlnf  the  i«o«tptot  oou- 
pone  iBoaa  intette  AotoflfBrohai  Un,  hnpaln 


the  oblisatlon  of  v. ,. 

COnatltutlon  ot  the  United  8l___ 

Idem,  ISb 

n.  The  ODHtltatlon  ot  the  United  Stale*  and  Hi 
own  oonBaotaieUielawof  Vlnlnla,andtliatlaw 
made  Itlbe  dnty  of  the  defandant  to  reoelTe  the 
oonpona  tendered  and  declared  eveir  atep  tbenaf- 
ter  taken  to  entoroe  the  tax  to  be  wltbout  warrant 
of  law.  This  Btilpa  the  defendant  ot  hla  ofllolal 
ohanoter,  and  oonvtota  him  ot  a  peraonal  vIolaUon 
crftteplatntari  rlvhtaforwhfoh  Gemaatpcnonally 


idML  IBS 

S.  Aatatutenu)'  bepertecUy  valid  InlUKeneral 
and  proper  appUcatlOD:  and  yet  be  held  to  be  Told 
In  paitiouUr  applloatlona  of  Ita  provlaloni. 

n.  In  ewea  ot  detinue  the  action  It  purely  de- 
teuive  on  the  part  of  the  plalntlir.  Ita  otileot  la 
merely  loraaM  an  attempted  wTout  andlorcatoie 
Ibe  >l(itiu  in  ouo  aa  Kwaa  when  the  rlrhtto  tie  Tin 
dlcateO  waa  Invaded. 

Idam,  KB 

H.  Tbe  (lilt  authorised  by  the  General  Anembly 
of  Vlralnla  of  January  ls.ie8£,  asaliut  the  collect- 
or of  &xe(,  for  ref  uafus  to  acoept  a  tender  of  cou- 
poDa.  to  ntoover  back  the  amount  paid  under  pro- 
teat,  la  no  remedy  at  all  tor  the  breach  of  the  con- 
tract of  the  Sta(& 

_   Oem.  tM 

A  nte  r«v«aDe  ayatam  of  a  State  muat  yield  to 
the  contract  which  the  Btate  bat  lawfully  made, 
and  tbe  •jbUgatlon  ot  wlilcb,by  tfaeOonatl(u(don,n 


■mDetal  law.  It  part  of  the  remedy  merely,  i 
therefore  aubjeol  to  modlflOBtlOD  or  repeal,  becauH 
tbolaw  wUebKaTeltltalaoa  contract,  and  there- 
foi«  cannot  bechanced  wtthout  mutual  oonient. 

Idtm,  IBS 

ST.  Tim  iliilaiiTlliii  n ai  nttiiiiitili  urTlialiila 

ot  January  IB,  IMS,  aod  the  Atnendatoir  Act  of 
March  U,  ink  areunoonatniitlonal  android,  be- 
oanaethey  ImpialrtlieobllBatloilof  the  contract  ot 
the  State  wttb  the  coupon  odder  under  the  Aot  ot 
tUreb  IO,lBn,aod  that  beiw  the  mahi  ohJeM  of 
the  two  ActM,  the  vloe  thatlnTalldalea  tbum  per- 
vsdetlhemthrDUKhout.aodla  all  their  prorWona. 

Ida*,  IBS 

fa.  TheMatDteotNewJemyofKai«bl,lBn,rao- 
Tldliu  tor  the  dtalnage  of  any  tract  ot  low  or 
marany  land  wtthin  the  State,  doea  not  depiireown- 

nytot 

within  the  m 

of  the  Const! 

mail  v.  Hoaoland 

Ol  a  atatot*  kItTdb  tl 

an  ezMlnK  rtsht  to  unpaid  ti 
undwtbaConai"'— '--  —  "■■' 
SEwwtc. 

SL  What  am „„ 

with  aec  tnB,  R.  8.  ot  Oblc^  requiring  the  auditor 

to  notUy  the  taxpayer  of  hit  Intention  to  Increaat 

the  amoont  ot  hA  propttr^  returned  for  taxation. 

I-ltm.  940 

■L  TheleffWatlvepowerof  Onofreat  la  ezclualTe 
over  landa  within  a  Btate  purcband  witfa  her  con- 
•eat  by  tbe  United  Btatea  tor  a  oonatttutJonal  pui- 

R.  LeommrortA  B.  Ol.  o.  Loue,  M4 

n.  WiMMtliencltedBtatetaequlrealandi within 
•  nuM  inanvnthar  w^y  thanby  purchaBC  With  hcT 
t  or  other  public  buUdlnia 


era  of  I  lieir  property  without  due  prooeat  ot  law. 
nor  deny  to  them  the  equal  proteotloD  c<  the  lawt. 
....    .1 Ttflie  Fourteenth  A 


POwerB.wlll 
hlrttdtotloa 
ifaelreSeotli 


for  the  u 

Motallde 

will  be  five  from  any  aoeh  loterfenDceand 


f  the  Hwte  a*  would  destroy  or  Impair 
inae  torthepurpoaeadedffDed.  But, 
1  aaaiKft  ta^nmentaltUM,  the  lert- 


dtnaryproprietorlnthefortLeai'enworihMmtwT 
HeaemUon ;  except  aa  an  tnatramant  lor  tlie  exe- 
cution of  Ibe  poweii  of  the  feoeral  coTtnmwot, 
that  part  ot  tha  ti«»*  whUh  wm  aatoally  naed  M 

ion 


Gbnxrai.  Index. 


<7.  Tha  legtilatlre  gnnt  to  tba  LiiuIstIIif  0«i 
Compau;.  for  tbe  term  of  twentr  yean,  of  "Uw  ex- 
cluaive  prlvUam  ol  ereotjiif  tna  taUtbVahiag  m 
works  In  tbe  CIt;  of  Loulivule,  and  of  ireDdlns  coal 
SM  llghu  and  lupplTlng  tbe  dtr  and  dUiaaa  with 
gM  br  meuis  of  puDlIo  worka,"  cocntltuted  k  OOD- 
tract  within  ttaenuMilnKOt  tM  NaUoiMl  Comtltn- 
ttoo.  Bad  wu  not  t^uaen  br  the  BUI  of  BIshta  tf 
EODtuokf,  the  ■errloea  whloh  the  oompwir  uoder- 
Umk  to  pertonB  babii  publla  leiTlaea,  aflectliis  tb« 
'itereata  and  ilAti  <a  the  pubUo  geneiallr. 

LmUnOcCM*  Do.  V.  C&tanu  Qom  L.  Co^  SI* 

18.  The  Act  paoed  by  the  Lertlatura  of  Ken- 
.J0k7lniaaB;tnuitbvexduilv«  prirlleKeBto  Um 
LoulavUleOBB  Oompanr.  "ptalnly  expreawd"  wlA- 
in  the  meanii]«  of  uieZot  oClSH,  anIiiUnt  that  th« 
ohuter  of  the  oompanr  ahould  not  be  aul^ect  to 
amendment  or  i«pe*I  M  tbe  wlU  of  the  LegltUtnie 
without  the  aonoumoae  of  the  d^  oounoll  aod 
the  oompanr'a  dlnoton. 

7dMm  sio 

tf;  A  company  ptbMQueittly  Inoorpowted  la  not 
-atltledla  an  InJunoUon  reatzslnlnff  tbe  LootariUe 
Gaa  Oompanr  from  ^mT^^iM  m^  exeralBliv  the  ex- 
oIualTe  prlrileBei  giutedby  tta  otaartar. 

to,  nwiTew Orieaoa OaaUaM  Oonwanr. baa,  by 
Ita  aharter,  tba  exoliial*e  prlTlleBe  of  anppIytaiB 
BH  to  the  olT  and  people  otneir  OileaiM,  by  mean* 
of  p(iM,inuna,andooiidnlta  laid  at  tta  own  ooet 
'  it&eatieeCianilotiwrpaUiowayiottbatcd^. 

SL  Befan  the  adoption  of  uien  ~~  ' '~~ 

tlon  of  that  State  the'--"  " 


itr.  but   _ _  — 

wUob  the  pubUo  may  awuma  etmtiol.  and,  when 
aottoibWMotaOtetttmajilala^tr  of  tbeSlatekmay 

be  muted  by  the  LeawatuiA -•  — 

oompUBhlna  pubUo^genta.  M 


ina  pubUo  e 
Mlmmatt  pi 

88.  Thegnntof  IheeindniriTe  prtTllenln  qnea- 
tloiilaDOnetheleasao(Hitiabt,beaaiNetbe  dmau- 
taoture  and  lUBbrflMtlOD  of  gaa,  wtaannot  aubjeoted 
to  proper  aupervWon,  may  work  lolarT  to  the  pub- 
lic; for  auoh  a  nantdoci  not  reaMOtilM  power  of 

theStatetoeAbUihai]- '^ ' 

IncotMlatent  wllh  the  ■ 


titat  tba  power  o1 
e  regnlaqona  dc< 


Idem, 

ImpMlrlnE  the~o  tdbr^M  d 

•triottbepowtTardie  ffiata  topTOt«M  tbe  mibllc 
beidth,  tbe  public  moiala.  or  the  pnUle  aafe^,  aa 
the  one  or  &e  other  maybelnTOlTedtDtbeezeoa- 
tlon  (f  Moh  contnota. 

IS.  The  prorlalM)  In  the  preaent  OonMllaition  of 
LonWana,  abrpnUns  tbe  moDopoly  featuiee  of  ex- 
trttng  oorporadOMTfi  InopeiBtlTe  In  reepeot  to  tbe 
obimr  of  the  Mew  Orleaiie  Oaallffht  Company. 

U.  nSedMrlerotlheKew  Orleana  Watarwoite 
Oompanr,  smiillDS  to  tbat  eorporatlaD  the  exdu- 
■InpHniHB  of  aupplyins  New  Orleaaa  and  tte 
tahaUtenta  with  water  htm  the  UnlBlppI  Blrer, 
oonstltatea  a  oontraot  within  tbe  (oeanlDc  of  tbe 
'  olaoM  of  the  Ooctatltutlon  of  tbe  United 


JTmc  OrlMM*  Wattnaoria  Oo.  e.  Rtom.      saa 

a.  TheolaDaec<thepreeeotOoDttlti)llonof  Lou- 

iaiuia  abrogating  tbe  moDopoly  feature  of  «zlBtlnc 

oorporatiODB,  k  tiKHwratl**  m  rcspeet  of  the  diarter 

of  a  company,  giaalad  befci«  the  adoptlOD  of  that 


otlTewOr- 
'     Hotel, 
ter  by 

I  State, 


An  ordtnanoeof  theot^ooi 
I  autborlitu  tbe  koeeot  tbem-VDanea  uon 
at  oity,  to  nippiy  that  hotel  wtth  water  t 
me>aa<rfiaiiei  anS mdnf  laid  to  tbe  aHeMKk 
violation  oTthe  oompany^  oonbaot  wtth  tbe  Stat 
and.  ^egrefore,  void. 

n.  A  pnnrlalon  of  a  Slate  Ooutltatlon  nw  bo 
1    toralldMlmpalrlnB  tbe  obligation  otoonbacn. 

FUkv-PMceJiirv-  Mt 

to.  AfloaecTlcca  bsve  been  reoderad  to  a  mu- 

111.  iifi,  lie,  117  V.  a. 


QXKXnu.  IxDEZ. 


«lotp*Iltr  nnder  • _, 

vhloh  ftieitlie  nta  of  oompeDnUon,  uicm  Bim> 
>u  Implied  eoDBaot  to  pu  for  the  terrlon  aX  thot 
TMe,  the  obllcmtlon  of  wbkih  ooDOt  b«  Impaired 
b;  the  Bute. 

OL  Ttae  wcoiid'miiioiidment  to  tlie  OrnutltutlOD  la 
•  limitation  onlrupoD  thepower  0*  ~ 
the  NUlonal    Ooremnieiit,   Mid 


at.  CHlieDiottlieDDitedBtateebeTe  ooTlclit  to 
"  '"   r  parade  with  anna,  In- 
,    ConBTM*  or  State  law, 
Mon  of  the  Srat  aeoUoD 


of  the  Poi)rte«Dth 

fdem,  B'D 

IB.  Tbe  flflh  and  alxth  Kotloni  of  article  XI  of 
the  HllibuT  Code  of  nilnol»,vbiobforMdtK>dlei  of 
mentfi  BMOcdate  toiether  aa  military  ornBolnttoDi, 
or  to  dilU  or  parade  with  aimt  Id  dtlea  and  towns 
unleaa  authorised  br  law,  are  Dot  In  oonfllol  with 
tbe  Conetliutlon  ot  the  United  Slatea. 

/den,  SIB 

t*.  A  Kale  law  which  tmpoeea  a  nMclfia  tu  on 


place*  out  of  tbe  State,  not  havbw  thelT  prinolp*! 
pleoe  ot  IhhIdob  In  the  State,  wItEoat  tmpcelDK  a 
Ilketazoapeiwnieong^lntbe  like  bnelneMlD 
reference  to  llqiioie  maoofkotuied  In  the  Bate  U 
onoonstltutlaDal  and  void. 

Wallino  V.  MlehUan,  Ml 

<&.  A  law  mibaequeDUy  paaaed,  ImpodDg  a  rreator 
tax  upon  all  penont  eiuraa«d  In  the  bualDCM  of 
maDufacturfnaor selUnB Dquoi*  In  tbe  Slate,  doei 
not  bave  tbe  effect  of  dlvGatlns  the  ftnt  law  of  Ita 
objeotlonable  chaiacter. 

Item,  a9l 

M.  The  orth  aecUon  of  the  Act  of  June  K,  UTi, 
a  oourt  of  the  United  Btate*  In  revenue 


, be  fovenunent  attoron  1 

iiiln  the  defmdant  or  olalmaDt  to  faodnoe  ui  court 
I*  priTate  boofca,  InvoiOM  and  papen,  la  hold  to 
be  unooDitttutloDalai  applied  to sultiforpenaltle*, 

or  to  eMsbtUi  a  forfettore  of  tbe  pertr' ■* 

■     -    -      -'    aDdnti 


...     ur  of  tbe  Vourib  A , ,_. 

produonon  of  a  partr'a  hooka  and  papera,  t 

. — .._... •— "-■Bropert)rla«<irimln«ur 

foiMtor^  ja  within  tbe 
It* 

of  papera,  to  make  the  DoopRMluetlaD  ot  tliem  a 
ooofeninn  of  the  aUegatloiu  which  It  la  pretended 
they  will  proTe. 

IiUn.  T4a 

as.  A  pmceedliut  to  forfeit  a  penon'a  «Nxh  tor 
an  offenae  asalnst  the  lawa,  thouirh  dTU  in  form, 
and  wbetber  M  nm  or  tn  pcrtonom,  la  a  "crlmlnid 
caae''wlthlnthemaanlnffof  thatpartof  tbe  Hfth 
Amendment  whkA  OeolaTee  that  no  pctiod  ■■ahaU 
be  eompeUed,  Id aor  arimlnal oaae,  MM  a  wltoea 

Idem,  T4a 

n.  Tbe  aeUuie  or  camimlaorT  prodnetkai  of  a 
man'a  private  papera  to  be  uaed  in  aooh  a  oaae  la 
equivalent  to  oompelllDx  Um  to  beawUDOM  BcaloM 
idem,  T4fl 

Tl.  Both  tbe  rourth  and  Fifth  OoiMtltutloDal 
Ameodmnit*  relate  to  tbe  penonal  aeonrltr  ot  tbe 
dtleeo.  Tbej  neorlj  nin  mto  aod  muiaallr  throw 
Ufht  upon  each  other.  When  tbe  object  of  a  *««u^ 
and  aeliura  o(  hi*  private  papen  la  to  eorapel  a  man 
to  be  *  wltoem  acalnat  hlmeA  wftbht  tbe  meanlu 
of  (he  nfthAmendment,  It  la  an  "iiiiinMiiiialilii 


n.  Conatttotknal  pwvlrtone  for  the  Monrltr  ot 
PMtoa  end  propertr  abonld  be  Uhmllr  ooMtnied. 
Idnh  T4e 

n.  BectlonaiCtheAetMMedbr  thaLeMdamra 
of  TenncBee,  Mareh  it.  art.  tepaaltw  a  lloeaiae  or 
prlvUen  tax  oo  alnnplni  oua,  i  tnnUd  lo  to  far 
ae  It  aOaoM  Intantate  oommeroe. 

PMhwj  c.  fMllwfla  ao<iOi4m  C^Cb..         TSa 

M.  WMrae  Btua  la  not  eotr  Um  teal  parly  to  the . 


it  aub*tBntlall)>  within  the 


Hageode.  SmUhtrn, 

n.  Therelaaoleardlatlnc 

oonpel  the  ofBoert  of  a  State,  by  at 


•  ua^rt  i 


obUgatloa  ot  tbe  State,  and  M- 

lanta,  who,  while  olelmlnj  to 

of  the  State,  violate  and  Invade  the 


GBmnuL  Indbx. 


a.  To  annul  or  modlfj  a  contraot  fairly  made,  re- 
quires the  conaentof  both  parties. 

^Wheeler  VnNmoBruns,  A  Canada  R,Oo.j  841 
In  an  action  upon  a  contract  for  the  safe  of  a 
e  quantity  of  old  rails  by  a  railroad  compansr; 
« upon  a  review  of  the  evidence,  that  a  contract 
tea;  that  it  had  not  been  abandoned  or  set  aside; 
that  the  company  was  not  estopped  from  setUnflr  it 
up,  and  that  it  had  the  riflrht  to  insist  upon  its  con- 
struction and  refer  its  performance  to  the  courts  if 


.     Idem,  841 

ft.  An  agreement  to  accept  from  200  to  >100  tons  is 
an  agreement  to  accept  any  number  of  tons  be- 
tween those  Umits,  the  option  being  with  the  seller. 
Idenkj  841 

8.  An  agreement  between  the  members  of  a 
** syndicate** formed  to  purchase  the  controlling 
interest  in  the  stock  of  a  nUning  corporation,  that 
one  of  them  should  ^control  the  management  of  the 
mine,**  is  necessarily  subject  to  such  rules  and  regu- 
lations as  the  stockholders  or  directors  may  adopt 
for  the  govenunent  of  the  ofBcers  of  the  company. 
QfwUv,  Parker,  846 

7.  A  bfll  in  equity  to  restrain  a  member  of  the 
** syndicate**  from  acting  as  a  stockholder  and  di- 
rector in  the  companyin  enforcing  such  regula- 
tions, does  not  He. 

Idmn^  846 

8.  Aperson,  who.  by  aoontract  made  with  him  by 
the  qnartermasterisaiBpartmentof  the  army  agrees 
to  furnish  all  the  steamboat  transportation  re- 
quired by  the  United  States  for  ofllceis  and  soldiers 
between  certain  places  and  tocertain  Indian  posts 
and  agencies,  is  not  entitled  to  claim  compensation 
for  Indian  supplies,  never  in  the  charge  of  the  quar- 
terma8ter*B  department  for  transportation,  trans- 
ported by  another  person  undor  a  contract  be- 
tween him  and  the  OommisBionw  of  Indian  Af- 
fairs. 

HaHeU  v.  United  Statee,  888 

9.  Where  a  contract  is  made  between  two  flwas, 
dealers  in  ice,  through  an  offer  by  the  flist  firm  to 
take  from  the  second  a  cargo  of  ice  and  '^return  the 
same  to  yon  next  jrear  from  our  houses,**  which  of- 
Ur  was  accepted  and  acted  upon,  the  first  firm 
oan  comply  therewith  by  a  delivery  of  the  ice 
called  for  by  the  contract  at  any  time  during  the 
shipping  season  of  tlie  **  next  year.**  The  first  firm 
is  not  bound  to  deliver  on  demand  at  any  time  dur- 
ing such  season. 

iMfidlM/  V.  CHer,  084 

10.'  The  rOTUsal  of  a  party  to  perform  an  execu- 
tory contract,  in  order  to  authorize  the  other  party 
to  commence  suit  for  nonfulfillment,  must  be  dls- 
ttaiot  absolute  and  unequivocal.  Where  one  party 
has  the  right  at  any  time  during  acertain  season  to 
deliver  goods  under  a  contract,  a  refusal  to  com- 
ply with  a  particular  demand  for  an  immediate 
aelivery  does  not  authorize  the  party  making  the 
demand  to  commence  suit  for  breach  of  the  con- 
tnust. 

Idem,  084 

11.  The  refusal  of  one  party  to  deliver  goods  un- 
der a  contract,  if  not  treated  as  final  by  the  party 
making  the  demand,  oannot  afterwards  be  treated 
as  a  refusal  authorinng  the  commencement  of  suit. 

Idstm  084 

12,  The  plaintiff  in  error  having  buUt  a  water 
main  for  the  District  of  Columbia  under  authority 
of  the  contractors  and  with  the  permission  of  the 
chief  engineer  in  charge,  it  is  held  that  he  *«  bound 
by  the  terms  of  the  contract  and  his  accepiance  of 
an  allowance  made  by  the  engineer  in  full  s^tle- 
ment  of  his  claims  for  extra  work. 

CampbOL  v,  BiaL  of  CblumMo,  1007 

CONVEYANCE. 

8SB  AraXGHMBNT,  pOSSfm. 

DsBD,  pcusim. 
Husband  and  Wifb,  8. 
Lands,  posrim. 

CORPORATIONa 

8s8  Bonds,  8. 

OONTRAOIS.  6,  T* 
BviiiSNCX,  8. 
MOBTOAOSa,2,8. 
PBA0nGB,9. 

Bailroads,  fxiwfm. 
rBiMOTAL  or  Causes,  4, 8, 10,  U,  17. 
7. 


L  The  rights  of  a  corporation  are  determined  by 
the  law  in  force  when  it  came  into  being. 

Cheeapeake  dO,  ILCo,v.  MiUer,  181 

1042 


8.  l*ere  is^  nothing  in  the  nature  of  a  «^ 
ganohise  under  the  law  of  Louisiana  whieh 

its  transfer  with  the  other  property  of 
tion. 

-  Jf'  Qv**®-  ^'I^  Cb.  t».  Delamcre,  .-^w 

8.  The  National  Steam  Navigation  Company,  a 
corporation  formed  under  an  Bngltoh  statute,  weot 
into  Uquidation  on  August  IS,  lalr,  selling  its  raop- 
erty  to  a  new  corporuion  organised  to  conoaiae 
the  same  business.  The  new  company  fe  not 
chargeable  with  the  payment  of  a  judgmeot  re- 
covered against  the  former  company,  fbr  daniBcee 
for  loss  of  Ufe  occasioned  by  a  collnon  with  one  of 
the  vessels  subsequent  to  its  transfer  to  the 
company. 

Orion/ V,  NaL  SteameMp Ok,  ,„ 

4.  A  transfer,  for  a  valuable  oonsidemtioii,  o€ 
shares  in  a  Massachusetts  manufacturing  corpos*- 
tion,  not  recorded  as  required  by  astatute  ofttrnt 
State,  is  valid  against  a  subsequent  attachment  by 
a  creditor  having  knowledge  or  notice  of  the 
fer. 

Bridoewater  Iron  Co.  v.  Lietberger. 

COSTS. 

SsB  Appbaii  and  Bbbor,  8L 


Lands,  28. 
.  Patnnt-Riohts,  ZL 
Bahaoads,  85. 

L  Upon  the  dismissal  of  a  case  tor  want  of  jiirto-> 
diction,  on  motion  of  the  defendant,  he  te  entitled 
to  judgment  for  the  costs  of  the  motion. 

Bradstreet  Oo,  e.  Higgine,  17« 

8.  The  right  to  decide  a  motion  to  dismiss  tor 
want  of  jurisdiction  implies  the  right  to  decide  as 
to  costs  incident  to  the  motion. 

Idem,  17« 

8.  In  an  original  proceeding  In  this  court  for  m, 
writ  of  matidomuSfthe  docket  fee  and  disbursements 
for  printing  objections  in  the  nature  of  pleadings, 
are  taxable  as  costs.  DiiA>urBements  for  printinc 
briefs  of  counsel  cannot  be  included. 

Ex  parte  Ehtghee,  881 

4.  Where  each  party  appeals  to  the  Supreme  Court, 
and  each  succeeds  in  reversing  an  important  parted 
the  Judgment  of  the  lower  court,  the  costs  in  the 
Supreme  Court  will  be  divided. 

Sioux  OUyA  St,P,R.R,  Co,  v.  OtOoaoo, 
M,A8t.P.IL  Co.  ^^      08S 

8.  A  court  will  not  compel  parties  to  pay  for  serv- 
ices rendered  and  expenses  incurred  in  a  proceed- 
ing adverse  to  their  interest,  and  oarriea  on  for 
the  benefit  of  others. 

Bobbe  V,  McLean,  040 

ft.  Where  ablll  alleged  infringement  of  a  reissued 
patent  generally,  and  one  claim  of  the  reisBue  wae 
Invalid,  out  recovery  was  had  for  infringement  of 
a  valid  claim  of  the  reissue,  and  there  had  been  no 
unreasonable  delay  in  filing  a  disclaimer  of  the  in- 
valid claim  the  Supreme  Court  reverses  the  decree 
of  the  Circuit  Court  so  far  as  it  awarded  costs  to  the 
complainant,  and  orders  each  party  to  bear  his  own 
costs  in  the  Supreme  Court  and  one  bait  the  ex- 
pense of  printing  the  record. 

Tale  Lock  Mfg,  Ob.  v.  Sargent,  084 

COURTS. 

88B  Appkal  and  Ebrob,  passim. 
Attachmknt,  8. 
BviDENCB,  1, 10,  U,  27, 28. 
JuBisDicnoN.pasrim. 
Mandamus,  1-8. 6. 
pRAoncB,  pasnm. 
BXMOTAIi  OP  Causxs,  88, 80. 
Statb  Laws  and  Decisions,  1,8, 8-8 

COURTS  MARTIAL. 

Sss  Jurisdiction,  17. 
PpoHiBiTiON,  paeefm, 

CRIMINAL  LAW. 

Ski  Appbai*  and  Brbob,  3. 

CONSTITUnONAIi  LAW,  1,  2, 80,  TIL 

Habeas  Corpus,  paseinu 
Indictment. 
iNTEBNAii  Revenue,  8-ft. 

POLTO  AMY,  poSSCm. 

L  The  statute  requlrinflr  the  surrender  of  a  fOff* 
tlve  from  Justice,  found  in  one  of  the  Territories,  to 
the  State  in  which  he  stands  charged  with  treason, 
felony,  or  other  crime,  embraces  every  offense 

114,  tl5, 116, 117  U.  S 


luUNtenofthBdei 


ObFB&AL  IlTDBZ.. 
udliis  Mate,  iDolud-   ( 


1  bohBteUtaMUMriffhttopraortbetbefoniiB 
of  pleadliw  and  prooos  to  b*  obaened  In  bar 
«oiutt.  nitileat  ooly  to  thoa  provMnu  of  the  m- 
UonalCoiiKltutlOD  dMlrned  tor tu^proteoltOD  of 
1U«.  UbettT,  and  proper^  ooiwMuenUr,  In  ■  obm 
iDvolTlnff  1m  (omodwof  ■  lugiuve  from  JUBUoe, 
it  mnrnot  be  obleoMd  that  tbe  Indlotment  k  not 
tnuDOdMOOtiUnc  to  the  teohnlc&l  rulMOt  arlmlnal 
plandlng.  If  Itognforw  rabKanUaUr  to  the  Inm  ot 

S.  Upon  thee 
tnwhioli  the  m 


•omethUu  vbl 

by  vMah  lie  tu 


_._tOT*deaeftouuiat 

we  It  •ppflua  tlwtthe  defendaat, 
itatlona.  InduoedUie  plalntui  to  do 


■  ■nsimn.  it-M. 


hkm  ot  a  debt  and 
Intended  to  aeoute 
■sa,  mutt  be  olsar, 
niment  li  what  It 


r  the  ooDTS  janoe  la 
at  tn«i«  la  DO  ooa- 
(he  price  paid  and 


S.  "At  quMtlonof  ttaalawfaliMMOf  ananeMof 

a  penoDMa  (nsltlrefnnn  JoMtoa  tmn  anoHier 

State  mar  be  inqnited  into  upon  •  writ  of  hobeai 

torpm  toiradtv_elth«r  a  federal  or  Mate  ooait. 

Bob<rt*«.ltoillv,  M4 

t.  DpondaniBodtotbeKOTaniorofaStatetoran 
alleffed  fnsltlTe  from  Juatloe,  It  moat  appear  that 
he  Is  aabMantUUIr  eharina  with  a  orime  anliNt  (be 
. .  .•..  A — udinsVatri,  and  that  hala  a  fnd- 


DEFUriTIOH. 


Idem, 

7.  Tbt  lust  i)imM1od  la  one  of  law,  whloh  la  open 
opon  the  laoeof  the  papeia,  to  ludielal  Inqulrr- 
Tim  aeoond  la  one  ot  fact,  upon  wnloh  the  gorem- 
«r^  deoWon  a>alnat  the  paeon  obarced  In  nif- 
flclent  to  JnaUfr  remove  until  the  preaumpOoD  In 
4I>  (Bvnria  oTcHhroim  br  oontrary  proof. 

;d«m,  BM 

B.  The  objeotlon  that  It  doea  not  appear  tiom  the 
iDdlctoeattliat  the  oonMiatlon  waa  capable  In  law 

of  the  ownenhlp  of  the  propertf,  — ^■-•- •■— 

subject  of  an  aUtsed  laroeor,  w— ' 
tnatter  of  law  upon  the  taoe  oft 

«.  The  obJectloa  that  the  t 
•how  that  the  act  pf  tty  l 

In  the 

HL  Tobea  tnvltl**  (ram  Justtoa 

tiM  Act  ot  Oowrs^  It  Is  not  neocaMry  that  the 
wtrohMfedtEovM  have  left  the  Stale  after  In 
diotment  tooDd,  or  for  the  purpoee  of  avoUlns  i 
mutioD  aatHlpated  or  bagua. 

DAMAOE8. 

Bm  OonrtnmovAL  L«r,  A 
JDmnpionoF,  11. 
pATDR-BiOBn,  U,  n,  a. 


DEBTOR  ASD  CBEDXTOR. 

OnSaLH,!. 

L  A  uttAHor  naTbw  posssaslon  ot  the  propertr 
of  his  debtor  as  agaat.  trustee  or  bailee,  oannot, 
without  leaalprooeaa  or  the  oonaent  of  the  debtor, 
dispoee  at  the  praperty  and  applj  the  prooeeda 

XaHa  8^  V.  aumrt. 


""TST' 


It  of  tbedabc 


PsHBion,  L 

TAXia.W. 

DEPOSITIONS. 

Bhb  ArPKu.  ABD  Kaaoa,  IT. 

DomciL. 

8bb  iHTurra,  poMlm. 

QOAMDtAtr  AITR  WAXD. 

DpoutheqaesUoD  whetherthe  plalntUt  ataosr- 
ajD  time  ohanced  bla  reeUatiM  mitn  Iowa  to  nu- 
lob.  Um  tOTT  were  cnireotlr  told  that  be  did  not 
«ln  a  omaMiablp  lo  Illinois  whan  be  went  then 
inleMbe  did  In  nod  faith  laaTS  Iowa.  aiid,flvliis 
ip  hie  realdeoce  then,  go  to  Illinois,  and  aetaally 
nd  to  cood  faith  take  Dp  Ui  pennanftnt  resldenoe 
a  IhatPtate  at  that  time. 

CMcnoo  ±lT.W.R.B.ay.«.  OAls,  UI 

DOWER. 

Sna  Paktibs.  % 
DUTIES. 

8n  JtnuiMonoM.fL  SL 

lunen  USiohaph 


r  the  oonrt  below 
rebeIdtob«''ni^ 
'  of  10  per  sent  nd 
nuael  and  turnip 

L  8>  the  Importer 
r  dntiea  alt^ted  to 
ibebaafullTcom- 
na  wUA  attaoh  to 

■tote  cannot,  anr 
a  failure  to  oom- 
hj  tiM  dafeodant 

401 

■  not  reciuire  maj 
on  the  afji  nsls  to 
r  b«  IntrMbcad  to 


1 


tmr  fti  ikowB  la  • 

mA/)0vii  to  ft  dirtjr  of  iO  per  ' 


If/zaro 

MCTVfCXFAX# 


1.  I7D4«r  dM  WmltMppi  Gote  of  IfWit  ^-,-^,    

fM2.  a  tMiAOi  to  oomiDOO  wbo  has  been  ousted  bj 
blN  tuAmmnt  mmwrnaintmin  eJeotmeotftfraiiist  taJm, 
Mid  rMvnrer  rsDts  and  profUs  In  the  SHne  action. 
.     Ctayv,nd±,  375 

1  Cn/  sr  tbs lawsof  FMmsytinaiilaa  jndnMotln 
•^•oCiDoai  Is  not  abar  to  asobseqiieiit  a^on. 


OQmm ,-_  __ 

•*  Apartf  oaanot  ba  permtttad  to  eialm  under 
and  afa&sitba  samadaad* 

Lit  aiodSolaJ  sala  be  rotd,  the  oomt  bavinff 
«~of  daoteaot; '^ttbaanonobtia  merelyi 


•onlfmai  fL*!SiK«£!r%S?^ -'^^^*'^'!^^^  ^^T  ^^*  ^ 


wbloh  to  base  an 


of  tmsti.  aeoort  of , ^ 

Vail  fF«0l  c  iriMfCoit,  384 

8.  A  bffl  in  eqni^  to  set  aside  aDd  restrain  the  ool- 
lectippof  ataxleytednpoopeiaoBaapttycrtybya 

--  ^tax  by  resson 

Undtsof  tbe  munlc- 

fpa^  of  tke  peiaon  agatost  whooi  tbe  tax  ii 

MQwarnkte  «.  JTo^lbr,  61t 

f .  Tbe  mere  refosal  of  a  partj  to  peiliuim  a  parol 

contract  for  tbe  sale  of  huids  cannot  be  oonatnieo 

tobe  siiob  a  fraadas  will  glrea  cooit  of  aqultj  Jo- 

risdictlon  to  enforce  it. 


lOU 


8n  Apfmai.  Airo  Bbror, 

114,116,lie»117U.S 


« 


XIV 


Obneral  Indbx. 


fl,  1873;  AffeoUnff  the  mode  of  maUnflr  proof  of  the 
location  of  mining  claims,  wab  not  m  force  in  the 
County  of  Lewis  and  Clark,  on  May  IS*  1878,  and  of 
this  fact  the  court  below  should  have  taken  judicial 
ootJoe. 

Hout  V.  BusadU  014 

80.  Evidence  tending  to  show  that  a  promissory 
note  was  not  Intendeoby  the  oarties  to  oe  a  prom- 
issory note,  is  inadmissfbie  In  an  action  at  law 
brought  by  the  holder  on  such  note. 

Bwmes  v.  SeotL  901 

81.  Such  evidenoe  is  inadmissible  in  an  action  at 
law  to  show  want  of  consideration  where  the  ques- 
tion of  the  allesred  want  of  consideration  involves 
the  settlement  of  a  partnership,  and  the  matter 
amounts  only  to  an  equitable  defense. 

Idam^  991 


See  COH8TZTDTZONAL  LAW,  88, 80, 8L 


Under  sec.  847,  B.  S.,  a  oommissioner  of  a  Circuit 
Court,  when  required  to  keep  a  docket  of  warrants 
issued  and  proceedings  had  thereon,  is  entitled  to 
Che  same  fees  allowed  to  the  clerk  under  sec.  828, 
B.8. 

UnUed  8taU9  v.  WaOacet  675 


See  Conshtdtiokal  Law,  11, 12. 

NEOIiZOENOE,  2, 

Kbmotal  or  Causes,  8L 

FINES. 

The  mode  in  which  fines  and  penalties  shall  be 
enforced,  whether  at  the  suit  of  a  private  party,  or 
at  the  suit  of  the  public,  and  what  dispoeilion  shall 
be  made  of  the  amounts  collected,  are  matters  of 
legislative  discretion. 

Miatowri  Pac  B,  Co,  V.  HumM^  463 

FOREIGN  COINS. 

1.  The  value  of  foreign  ooins,  as  ascertained  by 
the  estimate  of  the  director  of  the  mint  and  pro- 
claimed by  the  Secretary  of  the  Treasury,  is  con- 
clusive upon  custom-house  officers  and  importers. 

Hodden  v.  MerrUU  883 

2.  Alleged  errors  in  the  estimate  cannot  be  shown 
In  Judicial  proceedings  to  affect  the  rights  of  the 
government  or  individuals. 

Jdevn,  833 

8.  As  the  duty  of  ascertaining  and  declaring  the 
value  of  such  coins  is  an  execunve  function,  which 
requires  skill  and  tiie  ezerdse  of  judgment  and  dis- 
cretion, errors  can  only  be  corrected  by  an  appeal 
to  the  department  itseU. 

/dm,  S38 

FRAUD. 

See  Barkruftot,  8, 8, 
Bonds,  18. 
comtbaots,  2. 
bvidenob,  18. 
Equttt,  6, 7, 9. 
Fbauduuent  Conyetanoe  1,  X 

INSURANOE,  6, 15. 
LANDS,  8. 
LmiTATIONB,  8. 

Pabtnebshzp,  4. 

8aijb,5-10. 

Trusts  Aim  Tbusteeb,  8. 

I.  One  who  seeks  to  share  in  the  fruits  of  a  con- 
tract, cannot  complain  that  it  was  fraudulently 
procured. 

B(neav,F088,  1S6 

8.  Where,  bv  the  connivance  of  a  clerk  in  the  of- 
fice of  an  assiBtant  treasurer  of  the  United  States, 
a  person  unlawfully  obtains  from  that  office  money 
bmonging  to  the  united  States,  and.  to  replace  vL 
pays  to  the  clerk  money  which  he  obtains  by  fraud 
from  a  bank,  the  clerk  having  no  knowledge  of 
the  means  by  which  the  latter  money  was  obtained, 
the  United  States  is  not  liable  to  refund  the 
money  to  the  bank. 

Stale  NaLBIuv.  United  States,  140 

FRAUDULENT  CONVEYANCE. 

See  Eyzdenoe,  IS,  14, 17. 
1046 


1.  The  oonveyance,  by  a  debtor  to  fiUttnr 
stances,  of  his  propcarty,  in  trust,  to  secure 
of  his  creditors,  though  void,  does  not  alL^, 
vallditv  of  a  subsequent  sale  to  such  oredltocs 
in  good  ftUth,  to  pay  an  actual  debt. 

^     Stewanv.  Dunham, 

2.  The  sale,  by  adebtor  in  failing 

of  his  property  to  certain  of  his  creditors 
the  evidence  of  fraud  being  held 
this  court. 

Jdsm, 


inwilBoifCnt  hr 


FUGITIVE  FROM  JUSTICE. 

See  Cbooval  Law. 

GARNISHMENT. 


1.  Garnishment  proceedings  against  a 

road  corporation  as  a  debtor  totbe  oity,  toy  &  Judg- 
ment creditor  of  the  Cilar  of  New  Orleaoa,  w 
warranted  by  sec  916  of  the  Revised  ntnfiit<:M, 
lug  authorized  by  laws  of  Louisiana  in  f  occa  -vrl 
sec.  916,  was  enacted. 

Canal  A  CL  8L  IL  R.  Co,  v,  HarU  99€ 

2.  The  remedies  supplementary  to  jndgTTMint, 
adopted  by  sec  916,  were  those  then  prov^ed  by 
the  laws  of  Louisiana  in  regard  to  Judflrmeots  tn 
suits  of  a  like  nature  or  clan,  and  not 
visions  of  the  Act  of  the  Legislature  of 
passed  March  17,  1870,  in  regard  to 
against  the  City  of  New  Orleaoo. 

Idem, 

GUARANTY. 

A  guaranty  signed  by  the  guarantor  without  aqy 
previous  request  of  the  other  party,  and  tn  lila  ab- 
sence, for  no  consideration  moving  between  ttiom 
except  future  advances  to  be  made  to  the  prinotoal 
debtor,  is  in  legal  effect  an  otterior  raoposal  oo  vb» 
part  of  the  guarantor,  which  reqmres  an  i 
ance  to  complete  the  contract. 

Davis  sewing  Mdeh,  Co,  v,  Bleharda^ 

GUARDIAN  AND  WARD. 

A  guardian,  appointed  in  a  State  which  Is  not  the 
domlcil  of  the  witfd,  should  not,  in  aooountinff  tn 
the  State  of  his  appointment  fOr  bis  investment  of 
the  ward*s  prop^fy,  be  held«  unless  In  obedienoa  to 
express  statute,  to  a  narrower  range  of  oocmttlas 
than  is  allowed  by  the  law  of  the  State  of  the  ward^i 
domiciL 

Lamar  V.  BBeou,  94 

HABEAS  CORPUa 

See  Appeal  and  Bbrob,  68w 
CRiMnr  AL  Law,  4, 5. 
RULis,  paeHm, 

1.  This  court  cannot  discharge  on  habeae  eorpm 
a  person  imprisoned  under  the  sentence  of  a  Ohw 
cult  or  District  Court  in  a  criminal  case,  unless  tlie 
sentence  exceeds  the  Jurisdiction  of  that  court,  or 
there  is  no  authority  to  hold  the  prisoner  under  the 
sentence. 

Ex  parte  WU&on,  B9 

2.  A  misrecital  of  the  verdict  as  upon  one  oount 
only,  in  stating  the  inquiry  whether  the  oon vfot  had 
ai^t  to  say,  is  no  ground  for  discharging  him  on 
habeas  corpuM, 

Idem,  99 

3.  A  certified  copy  of  the  leoord  of  a  sentence  to 
imprisonment  is  sufficient  to  authorise  the  deten- 
tion of  the  prisoner,  without  any  warrant  or  sHT- 
timtis. 

Jdem,  99 

4.  In  the  record  of  a  Judgment  of  a  IMstriot 
Court,  sentencing  a  person  convicted  in  one  Stete 
to  imprisonment  in  another  State,  the  omission  to 
state  that  there  was  no  suitable  prison  in  the  Stius 
in  which  he  was  convicted  and  that  the  Attorney 
General  had  designated  the  prison  in  the  other 
State,  is  no  ground  for  discharging  the  prisoner  oo 
habeas  corpus. 

Idem,  89 

5.  A  person  sentenced  to  Imprlsonmont  fOr  an 
infamous  crime,  without  having  been  presented  or 
indicted  by  a  grand  jury,  as  required  by  the  Fifth 
Amendment  of  the  Constitution,  Is  entitled  to  bs 
discharged  on  habeae  oorpuB, 

iSm,  89 

6.  Thewritof  habeas  oofimt  Is  not  a  writ  of  error. 
Its  purpose  Is  to  enable  the  court  to  Inquire  whether 

114,115,I1«»117U.S 
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the  petltion«r  to  restrained  of  hto  Ubertj*  and,  tf 
•o,  whether  such  restraint  to  unlawtuL 


with  the  power  to  produce  the  body  of  fiudi  party 
beforo  the  court  or  Judge,  that  he  may  be  libeiatea 
tf  no  euffident  reason  to  shown  for  hto  deteollon. 

8.  Sometliing  more  than  moral  restraint  to  neoea- 
sarytomakeaoaseforhohaaseorpMS.  There  must 
be  actual  oonflnemeot  or  the  present  means  of 
<enf orolng  tt. 

Idem.  «77 

•.  A  writ  of  MaheaseofiNit  to  not  removable  from 
a  state  court  Into  a  GIroult  Court  of  the  United 
States  under  the  Aot  oC  llaroh  8,  1878,  chap.  187« 
eeo.8. 

10.  A  police  officer  of  a  State  or  a  private  citizen, 
has  no  authority  as  such  without  any  warrant  or 
military  order,  to  arrest  and;detaln  a  deserter  from 
the  Army  of  the  United  States. 

Idem,  4AS 

IL  The  Circuit  Court  has  jurisdiction  on  hdbea» 
€orpUM  to  discharge  from  custody  one  who  to  re- 
ctraioed  of  hto  Uberty  in  violation  of  the  Constitu- 
tion, but  who,  at  the  time,  to  heUA  under  State  pro- 
oesB  for  trial  on  an  Indictment  charging  him  with 
an  offense  against  the  laws  of  the  Snte. 

Exports  BoyaXl,  S6S 

VL  Where  a  person  to  in  custody,  under  state 
process,  for  an  alleeed  offense  against  the  laws  of 
the  State,  and  it  to  claimed  that  ne  to  restrained  of 
hto  Ub^ror  in  violaUon  of  the  Constitution  of  the 
United  states,  the  Circuit  Court  has  discretion, 
whether  it  will  discharge  him  on  habeaa  oorpiit,  in 
ad\-ance  of  hto  trial:  that  discretion,  however,  to  be 
subordinated  to  any  special  droumstances  requir- 
ing immediate  action. 

/clem,  S68 

13.  It  seems  that  after  the  oonvictkm  of  the  ao- 
oused  in  the  state  court,  the  Cirouit  Court  has  still 
a  discretion  whether  he  shaU  be  put  to  hto  writ  of 
«rror,  or  whether  It  wUl  proceed^  by  ?ki5eas  ooriMit 
aummarHy  to  determine  whetlier  ne  to  restrained 
of  hto  Uberty  in  vlolatioo  of  the  Constitution. 

Idem,  868 

14.  If  thto  court  has  legal  power  on /koheos  corpus 
to  dtocharge  the  petitioner,  who  to  held  under  state 
process  for  trial  on  an  indictment  charging  him 
with  an  offense  against  the  laws  of  the  State,  it 
abould  not  be  exercised  in  advance  of  hto  trIaL 

Idem,  868 

15.  If  it  hss  legal  power  on  habeat  torpue  to  dis- 
charge the  petitiooer.  who  hss  been  convicted  in  a 
state  court  of  embesuement  of  the  funds  of  a  na- 
tional bank,  where  no  reason  appeais.why  the 
Supreme  Court  of  the  State  may  not  review  the 
Judgment,  thto  court  wHl  not  act  in  advance  of  the 
orderly  ootine  of  proceeding  for  a  review  of  the 
Judgment  by  writ  of  error. 

Ex  pane  Fondly  894 

UUBBAVD  AVD  WIFE. 

L  Neither  the  liability  for  provisions  supplied  at 
a  dwelling  house  where  a  husband  and  wife  and 
their  children  are  living  together,  nor  a  promissoiy 
note  given  by  the  husoand,  desorit>ing  himself  as 
trustee  for  the  wife,  in  payment  for  such  supplies, 
can  be  charged  In  equity  upon  the  wife's  separate 
estate,  without  dear  proof  that  she  contracted  the 
debt  in  her  own  behalf,  or  intended  to  bind  her 
separate  estate  for  its  payment. 

Dodge  v.  Kfwwiee,  144 

t.  A  wlf e*s  equitable  estate  in  property  held  by 
her  husband  as  trustee,  cannot  oe  affected  by  a 
conveyance  by  him.  nor  can  It  be  made  liable  for  a 
contract,  made  by  him,  to  which  she  was  not  a 
oarty  and  which  she  hss  not  sanctioned. 

BoigaU  V,  EaUm.  886 

ZMPOBT8. 

8n  CommunovAJL  Law,  81. 
Duma,  pcMsfm. 

brmUl  AL  BSTBIRJB,  4. 

nrroRMATioN. 


OOMKBOTIOV  AX*  LAW,  TSL 


INDIANS. 

L  The  Fort  HUl  Indian  Reservation  to  subiect  to 
the  general  Jurisdiction  of  the  TOrritory  of  Idaho  as 
to  au  matten  not  interfering  with  the  rights  se- 
cured to  the  Indians  by  treaty. 

UtahdN.R.Co.v.FUiher.  548 

8.  By  foroe  of  the  cession  of  the  land  upon  which 
the  road  and  other  property  of  the  Utah  ft  North- 
em  Railway  Company  are  situated,  it  was,  so  far 
as  necessary  for  railroad  purposes,  withdrawn  from 
the  Reservation.  The  taxation  of  such  property  by 
the  Territoiy  does  not  impair  the  txeaxy  nghts  of 
the  Indians. 

Idem,  648 

8.  By  various  treaties  the  United  States  have 
recognised  the  Cherokee  Indians  as  one  people, 
oomposing  a  single  tribe  or  nation. 

^     Cherokee  Indians  v.  Untted  StaUe,  880 

4.  The  Cherokees  in  North  Carolina  dissolved  their 

oonnection  with  their  nation  when  they  refused  to 

accompany  the  body  of  it  on  its  removal,  and  they 

have  since  had  no  separate  political  organization. 

Idem,  880 

6.  The  Cherokees  in  North  Carolina  are  not  enti- 
tled to  a  share  of  the  commuted  fund  of  8214,000,  and 
of  the  fund  created  by  sales  of  Cherokee  lands  west 
of  the  BCississippL  duoh  Indians  must  be  read- 
mitted to  dtlzeiuhlp  in  the  Cherokee  nation  in  com- 
pliance with  Its  Constitution  and  laws  if  they  wish 
to  eoJ^Uie  benefits  of  its  common  property. 

INDICTMENT. 

SJD  COWgriTUTXOMAL  LAW,  78. 
POLTOAMT,  2. 

In  an  indictment  for  a  misdemeanor  It  to  suffldent 
to  charge  the  offense  in  the  words  of  the  statute 
unless  they  fail  to  cover  every  dement  of  the  of- 
fe£ue  chained. 

Cannon  v.  United  Statee^  581 

INFANTa 

.Infants  having  a  domidl  In  one  State,  who,  after 
the  death  of  both  their  parents,  take  up  their  resi- 
dence at  the  home  of  their  paternal  grandmother 
and  next  of  kin  in  another  State,  acquire  her 
domidL 

Lamar  v.  Jf  ieou,  04 

nrjUNCTioNa 

Bam  Appbal  and  Erbob,  88, 87,  £8^ 

COWSTITUTIOKAX*  LAW,  18. 
COICTRACIS,  7. 

BQurrT,8. 
LnoTATioirB,  11. 

1.  The  remedy  by  injunction  to  prevent  the  od- 
leotion  of  taxes  by  dimniint  upon  the  oroperty  of 
railroad  corporations,  after  a  tender  of  payment  in 
tax  reodvable  coupons,  to  sanctioned  by  repeated 
decisions  of  thto  court,  and  has  become  common 
and  unquestioned  praciioe,  in  similar  cases,  where 
exempuons  have  been  claimed  in  virtue  of  the  Con- 
stitution of  the  United  States;  the  ground  of  the 
Jurisdiction  being  that  there  to  no  adequate  remedy 
at  law. 

jlBenv.  B.<f;O.H.A.  Co.,  80O 

8.  The  contract  right  of  a  coupon  holder  under 
the  Virginia  Act  of  March  80,  1871,  can  be  exer- 
cised only  by  a  taxpayer;  and  a  bill  for  an  injunc- 
tion to  restrain  tax  collectors  from  refusing  to  re- 
cdve  them,  will  not  lie  in  behalf  of  a  coupon 
holder  who  does  not  allege  himself  to  be  also  a 
taxpayer.  Such  a  bill  calls  for  a  decree  declaring 
merely  an  abstract  right,  and  does  not  show  any 
breach  of  the  contract,  or  other  ground  of  relief. 
Marye  v.  Pcwrnne,  805 

8.  Under  the  statutes  of  Maryland  the  toUs  and 
revenues  of  the  Chesapeake  ft  Ohio  Canal  Company 
are  mortgaged  to  the  State,  to  secure  the  repay- 
ment of  money  lent  by  the  State  to  the  company 
and  the  payment  of  dividends  and  interest  on  the 
stock  subscribed  for  by  the  State ;  subject  to  the 
payment  of  necesMur  expenses,  and  toa  mortgage 
to  trustees  to  secure  the  payment  of  certain  bonds 
of  the  company.  At  a  suit  m  equity  of  the  State 
and  of  such  trustees,  even  before  the  State  has 
taken  possession  under  its  mortgages,  a  general 
creditor  of  the  oompany,  who  at  the  time  of  con* 
Ivaeting  hto  debt  had  notice  of  the  provisions  of 
the  starates  and  of  the  mortgages.wlll  oe  restrained 
from  levying  on  money  deponted  by  the  oompany 
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in  a  bftnk,  tnd   needed  to  meet  fuoh  neoeasary 
ejcpcnsee. 

Brotofi  V.  Maryiand^  S8S 

INSURANCE. 

8SB  MOBTOAOM,  18. 

1.  A  violation  of  anj  of  the  prohibitions  of  a  pol- 
icy of  insurance  by  any  one  permitted  by  the  as- 
sured to  occupy  the  premises,  is  a  violation  by  the 
assured  himself* 

IAverpo<AdIuAO.In8.0o,v,0%tnther^    S75 

2.  A  privilege  to  use  gasoline  gas,  and  apparatus 
for  generating  it,  does  not  sanction  the  storage  of 
gasoline,  except  for  actual  use  in  such  apparatus. 

Idem^  575 

8.  Upon  payment  for  a  total  looB  of  goods  insured 
the  insurer  is  only  subrogated  to  such  rights  of  ac- 
tion as  the  assured  has  against  third  persons,  who 
caused  or  are  responsible  for  the  loss. 

PIuKnix  Ins,  Co,  v,  Erie  A  W,  IVans.  Co.,  873 
i.  A  stipulation  in  a  bill  of  lading  allowing  the 
carrier  the  benefit  of  any  insurance  procured  by 
the  owner,  is  valid  as  between  the  paraes.  though 
the  loss  be  occasioned  by  the  negligence  of  the  car- 
rier or  his  agents,  and,  in  the  absence  of  fraudulent 
concealment  or  misrepresentation,  the  insurer  can 
maintain  no  action  against  the  carrier  upon  any 
terms  Inconsistent  with  the  stipulation. 

Idetn,  878 

6w  Where  both  the  assured  and  the  insurer  are  de- 
ceived by  fraudulent  acts  of  an  agent  in  inserting 
in  the  application  false  answers,  when  the  answers 
made  by  the  assured  were  truthful,  if  both  parties 
act  bona  >lde,  the  policy  should  be  canceled  and  the 
premiums  returned. 

New  York  L,  Ins,  Oo,  v,  Fletcher,  084 

8.  An  insurance  company  can  limit  the  authority 
of  its  agents  and  thus  bind  all  parties  dealing  with 
them  with  knowledge  of  the  limitations.  A  party 
insured  is  presumed  to  have  read  his  application 
and  to  be  cognizant  of  the  limitations  therein  ex- 
pressed. 

Ideniy  084 

7.  An  instruction  to  a  jury  that  the  assured  was 
bound  by  his  application  if  it  was  not  avoided  for 
fraud,  and  that  it  was  so  avoided,  and  that  there- 
fore the  representative  of  the  assured  could  re- 
cover was  incorrect.  If  the  application  was  avoid- 
ed the  policy  was  also  avoided. 

Idem,  084 

8.  A  retention  of  a  policy  of  insurance  containing 
a  copy  of  the  application  by  the  assured  is  an  ap- 
proval of  such  application. 

Idem,  084 

9.  A  policy  of  insurance  provided  that,  after  two 
annualpremiums  had  been  paid,the  assured  should, 
in  case  of  default  in  payment  of  premiuma,  be  en- 
titled to  have  the  policy  continued  in  force  for  a 
period  of  time  to  oe  determined  in  a  way  provided 
m  the  contract,  or  to  receive  a  paid  up  policy  for 
the  full  amount  of  the  premiums  paid,  but  upon 
this  condition,  **that  unless  the  policy  shall  be  sur- 
rendered and  such  paid  up  policy  shall  be  applied 
for  within  ninety  days  after  such  nonpayment  as 
af oreeaidjthen  this  policy  shall  be  void  and  of  no 
effect.**  Held:  that  failure  of  the  assured  to  sur- 
render the  policy  and  make  election  within  ninety 
days  after  default  deprived  her  of  the  right  to  have 
the  policy  temporarily  continued  in  force  as  well 
as  or  the  right  to  a  paid  up  policy. 

Knapp  V,  HomeopatMe  MuL  L.  Ins,  Oo,.   060 

10.  Persons  cannot  be  made  to  assume  the  rela- 
tion of  partners,  as  between  themselves,  when  it  is 
their  purpose  that  nopArtnership  shall  exist 

ixmdon  Aaswr,  Co,  v,  Drennen^  088 

U.  Tney  may  enter  into  an  agreement  whereby 
one  of  them  shall  participate  in  the  profits  arising 
from  the  management  of  the  property  involved  in 
a  certain  business  without  his  becoming  a  partner 
with  the  others,  or  without  his  acquiring  an  inter- 
est in  the  property  itself,  so  as  to  effect  a  change  of 
title  within  the  meaning  of  a  clause  in  an  msurance 
policy  providing  against  a  change  of  title  or  pos- 
session. ^^^ 

Idem,  888 

18.  An  endowment  policy  of  insurance  payable  to 
the  assured  or  his  assigns  at  a  certain  date,  or,  if  he 
should  die  before  that  time,  to  his  legal  representa- 
tives, is  assignable  by  the  assured,  where  the  as- 
signment is  not  made  to  cover  a  mere  speculative 
risk;  and  the  insurance  passes  to  the  assignee 
though  the  assured  dies  within  the  endowment  pe- 
riod. 

Iftft.  L,  IvM.  Oo,  of  If,  T,  V,  Armstrong,  007 
18.  Evidence  tending  to  prove  that  the  assignee  of 
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such  a  policy  caused  the  doatla  oT 
felonious  means,  is  admissible  Ixx 
against  the  company  to  recover 

Idem, 
li.  Bvidence  tending  to  show 
effected  insurances  upon  tiie  life 
other  companies  at  aoout  the 
sible  in  support  of  the  theory  of 
in  obtaining  the  insurance  in 
object  of  the  assignee  to  cheat  and 
fendant  company. 

Idem, 

INTEREST. 

See  Appbjll  ajid  Ebbob,  99L 
Ck>MTiuon,L 
UsuBr,  fNunm. 

INTERNAL  REVENUE. 

Sam  AppBAii  AND  Bbbob,  si,  88,  sa» 
Constitutional  Law,  00. 
Jn&isDionoN,  26. 
Plbadengs,  9. 

1.  Upon  the  sale  of  manuf  actored  tobacco  si 
ated  in  a  bonded  warehouse,  the  laroker 
such  sale  cannot  be  taxed  for  the  revenue 
required  before  removal,  unless  "Oner 
at  the  time  of  the  sale. 

Jones  V,  VanBenthuMtn,  4^ 

8.  No  suit  can  be  maintained  affalnot  a  ooOeet* 
of  internal  reveoue  for  taxes  illegally^  colleoced  m 
less  a  claim  therefor  has  been  preseoted  to  tl 
commiasioner  of  internal  revenue  vrittiln  the  tzc 
prescribed  by  law. 

Kings  Co,  8av.  Intt,  v.  Blair,  05 

8.  It  is  not  an  offense  under  sec  12  ot  tbe  Act  c 
March  1, 1879,  for  one  merely  to  have  in  his  poee  ? 
sion  a  canceled  stamp,  or  a  stamp  which  has  bees 
used,  or  which  purports  to  have  oeen  used  apoc  i 
packiure  of  imported  liquors,  unless  it  has  been  de- 
signed removed  by  human  agency,  without  de- 
facing or  destroying  it  at  the  time. 

United  Stiaesv,  SpUgeL  6M 

i.  In  an  information  under  sec  8SS7,  R.  8^^  the 
particular  means  by  which  the  claimant  decfranded 
and  attempted  to  defraud  the  United  States  of  th^ 
tax,  need  not  be  set  forth  nor  the  particiilar  spirits 
covered  thereby  spedfled. 

Coffey  V.  Uniua  States,  OOl 

6w  A  judgment  of  acquittal  in  aorimiiial  proseco- 
don  for  a  violation  of  the  internal  revenue  lavs  i» 
conclusive  in  favor  of  the  defendant  as  <*i*iwm^w  of 
the  property  involved  in  a  subsequent  suit  fa  rem, 
when,  as  against  him,  the  existence  of  the  same  act 
or  fact  involved  in  the  criminal  prosecution  ti  Id 
issue  as  a  cause  for  the  forfeiture  of  the  said  pcop> 
erty.  ^^^^ 

Idem,  681 

t,  A  legacy  which  did  not  become  due  untfl  after 
the  repealing  Act  of  July  14,1870,  took  effOot,  is  held 
not  to  be  subject  to  a  legacy  tax  under  the  Act  of 
June  80, 1854,  as  amended  by  the  Act  of  JuljU, 
1866. 

Sturges  v.  United  Statee,  9M 

JUDGMENTS  AND  DECREES. 

Qmm  Appbal  and  Bbbob,  8, 88,60,61,  7(K-7S,  7B,  81. 
Bankbuptot,  a^ 

COBPOBATIOWS,  8L 

EjBonaEifT,  2. 
Bquitt,».^ , 

IKTBBNAL  RBVBflUB,  ft. 
JUBISDICTIOH,  81. 
Lakds,  4, 6, 16, 24. 
MAlfDAMUS,  1. 3. 
MORTOAOBS,  9. 

Plbadinos,  6. 

PBAcncB,  powfm. 

Rem ovAi«  o»  Cauub,  T,  8,  8L  ^ 

Statb  Laws  asi>  DsciBioifS,  4. 

1.  A  decree  against  a  party  who  bss  not  bseo 
heard,  and  has  had  no  chance  to  he  heard,  is  not  a 

iudicial  determination  of  his  rights, and iinot en- 
itled  to  respect  in  any  other  court 

Smith  v,Woolf Ok,  ^  Mr 

2.  The  fact  that  a  Judgment  was  erroneous  and 
might  have  been  reversed  upon  a  writ  of  error^ 
does  not  destroy  a  sale  made  under  the  judnneDt 
while  remaining  in  full  f oroe  and  unrevened. 

Gibson  V.  l<Von,       ^    _  ^       _.  **♦ 

Z,  Where  a  judgment  of  astate  oomtinan  aoCioo 

against  joint  defendants,  one  of  whom  hsi  not  beeo 

duly  summoned,  is  by  the  law  of  that  State  valid  as 

114, 115. 11«,  117  U.  y. 


^nau.  Iin»z, 

i- 

,u  So  tlioM  Who  ire  rommoaed,  or  who  VVMr,  It  irlU 


D,  of  wboiD  but 


mkh'      t  ODdar  't»o. (DO,  B.  8„  if  bIoIdi 

Oatij  «M  *>>■  iVT«d.  li  enforccsble  irKblii  that  StaM 
mim  *>*li>*t  bits  nTerallr,  It  will  timaln  u  mctlon 

™"  fimoud  R  Abbott.  6t» 

B.  A  JudffiiMiitot  u  Infnicir  oourt,  dlimlMlii«  • 

cauM  for  nnt  of  doe  pnaeoutloii,  oux  onlr  be  r*- 

Tlewed  bj-  tlili  court  by  writ  of  enor  ot  ^peal. 

£Epiir<«  Brown,  8T8 

-  •  0.  wbera  ■  defenduit  had,  at  tbe  tine  JndsmeDt 

**       wMnQilered«««lja«ttilm,aEO0<)defBnae.Madt»> 

charn  In  butbiiptcr.  and  Oiled  to  pnaent  It  to  ■ 

Doiuf  which  had  hirMlatlon  at  hla  caM  ud  of  aU 

rn       tbadelenaMheiiilsht  hare  nudc^  tlie  Jndfmeiit  ft 

"*       valid  and  (nohdefenaooaiiDotaftarwaidiMMtiW 

Bij      Inan  aotlODontheladniMnt. 

,,1  £(moekii.B>wnlOoiiJwCta.  tM 

JTTRIES. 

'H  NKiuonoi.  i. 

■''  1.  Bectloo  &  Act  of  Handi  fl;  IM,  coaoMQlm 

polnainr.^tpllMto  tbaMleothmof  cnndJiiTOB, 
andao  tuatonMOtforODSOf  tb«  iiiriiii»«  oaiiMd, 
br  asmidjiur  fromwltloh  pwama  bellsvliw  In 
_~i-__-  ^,1,  wralodtd,  )■  tooi* 


iAot 

>.  TrhenHweottitlmtruiaattwjnijhiainnuwr 
■odnlantlj  olear  and  •ouod  a*  to  UM  miM  wpUoa- 
ble  to  tbe  MM  It  H  not  bound  to  (Its  otEwte^ 
RraaHoaa  aikad  bromoMloa  ttMNDW  «ilij«at. 
whatkw  tbCT  an  comot  ornot 

inm  Obn-  jntMng  Oh  v.  CThwimi.  Tt« 

JUBISDIOnOK. 

BaWXMPFTCT.  l-a. 


BTil>Uioa,  iT- 
BQDirr.  poMtni. 
a»»mAi  Ooarrn,  IL  U,  U. 

Ei,l>-U 


l.CndBrtbaAeti>fl[arahS,UILUM  boldRi  of 
PToiBlwory  Dotw  or  of  toiain  or  toamOo  UUi  of 
exciiance,  who  an  oMaaoa  of  a  State  ta  wUoh  tha 
4eaWo«Mor  the ooorti haTo been  adrcneto  Uiclr 
InteraMB.  oaanot  br  ooOiMlTe  tno^nato  MtlMDa 
of  other  Watei  ereate  a  oaw  appareoUr  ootidiable 
In  the  oooTtt  of  tbe  United  Matai,  andhaTe  It  pna- 
eouted  by  their  iMlnw  In  tboae  trtbnnali  for 


1  TbejDilMloaonof  thboovrtfortheiVTlewof 
a  JodiTDent  of  tbe  hlcfaeai  oonrt  ^a  Mate  dapeMh 
on  tbe  deoWOD  b;  that  ootut  of  oae  or  more  StSi 
VMMlOMnieatted In (M. nit  B. 8„ and  In  tba  waj 


OHy  B.  Ok  *.  Oalftdrtf 

a.  Ti>  tiTelhg  qotut  Jnrledletloii 
" — idrelr  oalbe  iMe  of  tbe  r 


(roeMlOM  ipeolfled : 
Ikera  nendooed. 
DttnMCr-— 
■.Ti>  tlTelt 

aarmadrelr  ( 

that  a  federal  qncatlon 
decided,  or  thdttadeel 


4.  A  bID  wkkb  MB  vpa  eanae  of  Botlon  m  whioh 
tbM*liaoadeqiiata  remedy  at  law,  CtUa  forwut 
qfeqiiltaMelu  ■■" 


of  tbe  Doited  StatatMra 
. -gSaj 


Qbker.u.  Ikdbx. 


SL  Tbe^preme  Court  baa  lurlfdleUoii  to  review 
a  deoMon  of  a  tUte  oourt  tf  **^  affair  that  ■  i»>. 
obuve  In  tNUdEruptcr  of  On 
bar  lo  tbe  aoUon. 

DIauat  V.  Btven  Copper  Co^  v*ft 

8B,  ItuipearlngttaattiiedeolelaitataqimtlDna* 
to  the  effeot  of  a  dlacbarg*  In  bankruptor  upon  tb* 
rlghtof  apar^toaofonMallea  npoa  )»apertjln 
*— ^-*'—  -*  *■-- '  *» —  -*•  *»— ' jement  of  tb^ 


proceedlnsa  In  baidmiptor,  wbl , 

Tol  rod  In  tM  decdaioD  of  a  sUtW  oouit,  and  that  sueb 

^ — ._. ^ — ^  tothertebtMt  up  undar  Ite 

rt  baa  Jniiiakitlon  to  lerlaw  at* 


liBTK*  the  bolder  of  the  1«bI  title  to 
e  patent,  aa  tnuteeof  anoGber,  t]M  d 
.  ihow  himself  en  titled  to  It.  and  ItB  Tel 


to  bbn  In  oonaeqneiioe  of  arron  in  the  ruUnn  ol 
tiiB  Land  Deparnneiit  upon  the  law  applicable  to 
the  facta  found. 


i.  Tbe  doolzlne  6(  the  cottoloalTBnMg  of  )aig- 
meota  and  deonei  aa  betwoBn  partlea  la  Dot  applle«> 
tde  to  the  United  BtatM,  in  proceeding  before  tbs 
land  ofSceia  In  gianUnx  patenta  for  piAdlo  land. 

II  Tbe  oOocn  of  the  Land  DeoartDMot  azndse 
fnnotlonE  in  their  uatuie  Judicial,  in  caie*  In  whtob 
tndlTldnala  have,  aa  Itetweeo  each  other,  contested 
"-rerlvbtto  Bp«tent.and  their  deokton  ar  ~-  "  - 

«te  before  thenr ' ■— —  ■— "■ 

by  them  of  the  law.  la  lubfeot  tc» 
rt  ta  eqnttT;  and  where  then  hiw 

„ .jndthecUimantDrodnoMwtthaut 

oppoaltlon  bla  txpartt  proota  of  pttformanoe  of 
the  neoenary  00Ddltloi&  It  la  espedally  needful 
that  eqoltr  uiould  slTe  the Kovemment  aremedf 
If  thoaa  proob  are  founded  in  fraud  and  periurr. 
M«n>.  *^'    Ii» 

&  Undcrtbe  Aotof  Jiil;aiias.tlie  bud  siant 
of  the  Bt.  Joseph  A  Denver  Railioad  Oompanr  at- 
tached to  the  MUoioiiiB  aectloDB  wImd  the  iout» 
WM  adopted  by  the  companj,  and  a  map  dealKnat- 

aitwaa  tiled  with  the  w«ntar7  of  thelnierior. 
accepted  by  lilm. 
ITdldMt  V.  fnetmlt,  IS7 

T.  A  Eubsequent  entry  br  one  without  notloe  ore- 
kted  no  interest  In  him.  and  the  patent  laaoed  upon 
that  entry  paaoed  none. 

Iil«m.  i«T 

S.  Under  the  A«t  of  July  tB,  isee.  pMsed  to  remedy 


valid  Hezloan  grant  lawi 

the  surrey  tbe  land  thus  restored  to  tbe 


pnlHio  donnUn  la  open  to  preemption,  aod  the  pre- 
emptor  acquires  a  valid  title  aa  anlnat  one  who 
Dlalma  under  the  Invalid  seotloD  mafle  by  the  State. 
Ideni.  1 7 o 

ID.  A  patent  obtained  pendlns  a  Htlgstlon  br  the 
defendant  for  ■  new  olaim  aBeattog  the  lublect 
matter  of  the  UUgatlonoannot  be  setup  agalnat  tbs 
I  plaintiff. 

illehmond  Mining  Oo.  v.  Htm,  sn 

111.  116,  lie,  117  u.  s. 


OnnKAi.  IxDta. 


IL  ini«a  ■  ooateM  kilM*  nnder  mc.  MS,  B-  B^ 
•U  prooaadlnn  ue  Kuad  Id  tbs  lAnd  Depttrtmeat 
until  tba  oontrOTsny  b  MtUed  bjr  •  coiui  ol  eom- 
pMautluitadtotlon,  or  ttaa  mdTtne  otalm  1«  ^'■'^^ 

IS.  inadjuitim  OongTWiloDal  tnmta  of  land  to  m 
Biats,  tha  onlj  qncaUoua  for  ooualdwMloii  by  tlie 
oOocm  ot  tb«  nbanl  coramnMot  ■re.wbeUier  tlie 
9tUa  powaed  tlM  rigbt  to  oUlm  tlte  tand  undw 
h«r  nan^  and  vhathor  tbe  land  na  lubjeot  to 

aelmSoo  hf  ber  anar    "----   -— —  ■- 

luTladlodOD  to  lerfew 
BMM  uul  bar  puiohaaer.  . 

FTMherv.&Cmm«r,  _   •«» 

18.  Burren  under  tbe  Act  of  Ju1t1B,UM.  "to 

ootet  land  Wlea  in  CalUorate,"  become  operatlre 

br  approral  of  tbe  United  Biat«a  Barreyor  Oeo- 

— '  ''--  -^e  State,  and  hb  fllloB  bi  tbe  looal  land 

• ■-— — — ^  Iwfttbenbyezoluded 


approral  of  tbe  Unlted^iatM  Borreyor  Oeo- 
crtl  lor  tbe  State,  and  hb  UIdb  In  tbe  looal  land 
otBoeotUMtowiMfalppUti.  lAnfttbenbyezoluded 
f  nun  a  oooflrmed  iMVate  land  olalmbeoomenib- 
Jeot  to  Mat«  MteoQone  and  other  mode*  of  diapoMl 
of  publlo  landa.  Frerloua  ainirOTal  of  tbe  nirrer 
b7  the  iHumiihiionai  of  tike  General  l^nd  OlBoo ■ 

"iSSI^'  ail 

14.  UMaotlandi  oertUedtotbe State  brtbecom- 
ulnloneT  of  the  Oeneral  land  Offloe,  and  Ifae  Betxe- 
taiT  of  the  Interior,  ooavej  la  oomplete  a  Utie  ai 
paMotR  and  landi  embraced  theteln  are  not  Ihcse- 
after  OHO  to  aattlement  and  preem  pticn. 

Uk  In  an  aatUm  of  cdeotment  tor  land*  in  <Mi- 
f  omla.  vbere  the  plaintiff  craoea  title  to  tbe  bmda 
from  a  patent  of  the  Cuited  Blatea  Inued  to  a  aet- 
tler  under  (be  preamptlon  lawa-onleTtdenMialo- 
admlMlbleontbepanoIthedefeDdant  toataowtbat 
the  landa  vera  not  opentoaeltlemeut  under  thoee 

S4S 

'hlob 

iTMUiuTMa  of  tbe 

, or  tbe  preemption 

lawi,  and  hla  ludrment  a*  to  thii  taot  It  not  open  to 
ooa(«tatlon,]o  an  aeUon  at  law,  Iv  a  merelnbuder 
without  title. 

/dam,  S4e 

IT.  Hera  oooopaaor  and  Improrement  of  public 

land!  alTa  noveetad  right  "■- — ' ■  -"-- 

United  Rtatea  or  anr  purobi 
SpoTiav.PUint, 

U.  ToantltJeaparir 

patent  of  tbe  goremn 

rlaht  to  (be  tand  than  Iha  patentee.  Ittonotiuf- 
naent  to  ebowtbat  the  patentee  oujifat  not  to  haTB 
received  tbe  patent. 

Idem,  MS 

U:  A  jMnou  wbo  make*  tmnroremanta  upon  pat>- 
bc  tani£  knowlac  that  be  baa  no  title  and  that  the 
land  la  open  to  eiplointlonand  ale  tor  lie  mlnentla, 
and  mahea  no  effort  to  aMiUTe  tha  Utia  to  It  u  nicb, 
hae  no  claim  to  oompenaatlon  for  Ua  lmpia*emenla 
aianadTem  holder  In  good  faith  whan  auobialel* 
made  to  anothat  and  Iba  title  la  pamed  to  him  bra 
patent  oftbe  United  State*. 

HL  t«nd*  gnoted  bv  Oongre** 


EVKordl  t>.  Hopaboom, 
U.  It  la  tba  dntr  of  the  land  Depanment.  of  wl 
tbe  Becretai7  irf  the  Interior  I*  tbe  head,  to  de 
— 'na  wheihar' — ' * — ""^  **  "  "*" "• 

■,  andhli. 


brOongn 


a  forfeiture  baa  been  aiwrtad  tnr  the 

United  Btatea.  either  through  Judicial  proceedlnaa 
_  1 . — "'itiTe  aollon  aufflolaat  to  manlteat 


■eleffWal 
Jon  brO 


_    A  Limit,  ttc,  R.  Co.  V.  JTcOm.  <«• 

9.  Tbe  Act  of  July  £8.  UM,  do«*  not  declare  a  tor- 

.— , . .  title  hi  Uie  United  Statea  except 

a  Inoluded  wltbln  (be  orldnal 
.._.  ^^  .^^^ 


ilaeoldbr 

Idtm.  He 

a.  TbelaodagrantadtotbeNortharaFaotfloRall- 
road  Companr  are  not  aubjeot  to  taxatloo  br  the 
local  Buthortaa*  while  the  legal  title  remaliM  In  the 
UnKad  Btatea  aa  leoorlty  for  tha  paymaot  of  tbe 
ooata  of  Burrerlng  tbem. 

jr.  P.  RR.  On.  t.Ttaia  Co..  4>T 

M.  TheAotof  inorequtoliurtbsparmMitof  tbeM 
ooata  by  tbe  oompanr,  la  valid,  though  the  original 
giaot  Impoeed  no  auch  oondltlon. 


tlon.  the  action  of  tbe  lAid  Depaitment.  upon  mat- 
tei*  of  taot  oognliable  by  It,  la  ooncliulve. 

Lte  V.  Johmon,  510 

is.  It  tbe  Depanmant  iaauea  a  ntent  to  one  not 

entitled  to  it,  under  a  miatake  of  law,  a  court  of 

Smtywill  oon«ct  the  error  by  requiring  a  tianater 
the  legal  title  to  the  true  owner. 

Idem,  BT» 

"■   ■-  proceadfnn  before  the  Department.  It  it 
that  the  clumof  the  moving  party  toagainat 


lpM«nth 
jubllo  poi 


_   Mam,  01© 

27.  If  tbe  proper  oOoeis  of  tbe  United  Btatea 
approve  a  eeleotioa  of  Ueu  achool  landa,  the  achool 
•eleotlona  bebig  In  dlaputed  tearltoiT  oulalde  tha 
Umlta  of  an  aneettlad  •orvey  by  tbe  trnltad  etntea 
of  aprlvata  oUm.  and  laue  tbe  proper  certlBed 
tWa,  and  ttepoKhaaar  undar^raa  tltte^entei* 

(etdog  ~lnto  pDaaeeafon" i«n' mak-  _ 
aettlement  wUoh  will  defeat  hi*  title. 

JUiMMT  (r.  FUteJier.  ova 

__ ^i -thoatleof 

laetlon.and 

It  of  thoao 

Holding  under  tbe  State. 

iSem,  ■•» 

IB.  The  Act  of  April  10,  UM,  to  renew  ceriahi 
graola  of  landa  to  the  Btate  of  Alabama,  piavioualjr 
granted  by  the  Act  of  June  B,  IBM.  to  aid  a  certain 
ittllroad  oompany,  la  not  to  be  cooatrued  aa  nuUiiK 
a  new  grant,  out  la  to  be  treated  a*  an  exieoalon  of 
Retime  naoied  to  tbeorlginal  grant  tortheoom- 
pMlon  of  the  road. 

Doc  m;  d«m-  «.  liormortt  SM 

■0.  Tba  oompleuon  of  the  road  within  the  time 
flxad  by  the  naw  Aot  pert  eotad  the  title  of  tbe  com- 


temH,  to  hli  ondttot  wtth  tbe  Tvrbal  tgrtaaent 
that  It  was  to  ncum  ■  Dots  and  that  ff  the  note  was 
not  paid  at  maturity  the  oredttOT  ahould  be  authoi- 
bed  to  Mil  the  laad.  a  bona  JUa  punduoer  of  the 
land  on  a  ale  bf  the  oradltor  after  debult,  wbo 
paid  JuM  the  amount  due  oa  the  note,  takee  the 
Mud  free  from  all  rishta  ot  oredlton  of  the  lint 
giantorwho  totted  an  attachment  on  the  land  prior 

fotfaeaale.  Buo*--*- — "-' *"■ — *■ '-^' 

*    Mlemptlou. 

JatKKMV. 


by  law  a  oondlUoD 


forpDipiliwaprofeMlon,l*  paT^tetneoap 
bonda  lanaa  tj  the  Slat^  belns  within  the : 
Inrot  thewoKM.'taxea.debia.diMa  andda 


■  prohMlon,  !•  paji^  tn  ampons  of 

>~  *hB  State,  belns  within  the  mean- 

■*t«xe«,  debMrdOM  and  draian^ 

,    _nMdhiUMA<«ofHuOhSCI,18n. 

itovoB  «.  TlrylfHa,  7Sii 

1.  ItiB  the  rlalit  of  the  oonpon  holder  to  have  hb 
[nipoDB  reoalTed  tcv  tazei  when  offered,  and  tae 
.    ...  -T-..  —  ■        fttfMttforblda their pe- 


tsarSbi 


.Act  of  Harob  U,  ISH,  In  M  far  at » torblda  their  re- 
eelpt  in  parment  ot  Uoense  taxes,  la  TOld  •■  agalmt 
eoupon  boMeia. 


,-. mue  when  wTOngfnllT 

withheld,  but  mar,  wlthaut  ■  Iloanae,  pursue  the 
buitnew  of  hla  cajllw,  which  Is  not  unlavtnl  In 
Itself,  and  wMcta  he  has  a  censtltutloaal  il^t  to 
P«wecute. 

Mem,  7»B 

4.  A  practising  lawrer  In  TiTKfaila  has  the  right 
toparnlsUneiiae  taim  the  coupons  of  bonds  Inued 
1^  thaBtate,  and  the  proper  offloer  ma;  be  com- 
pelled i>f  mandaitnu  tc|recelTe  coupons  tendered  to 
film  tor  Terifleatlon  under  the  Act  ot  January  4, 


UHITATIOirS. 

Sam  Mnmu.Ajn  BMutttBk 


JuiueDionov,  n,  M. 

TAXH,1S. 

LTbeAototOi 
tngUmltBtlonaot. 

eeedlnge  fn  the  a. 

tboaa  Id  the  eourta  ot  the  United  States. 
Vaubld  e.  IHcharxti, 

t.  Whan  a  trust  is  nipudla —  -, 

e  vocal  wovA  and  aota  ot  the  ii 
iwiedseoCthebt — "-* —  "-- - 

the  Statute  ot  Umlt 

~  ^"'itdoesnotapplj. 


t.  Under  seo.  ■  ol  the  Act  of  Jnlj  ST,  1868,  ohap. 
fl»  (U  SUt.  US)  now  emt>odled  in  sec  lata  E.  S^  tai 
an  actloD  of  trover  brought  against  a  lonner  aec- 
retarr  ot  the  to«asiirr  of  the  Dnlted  States.  In  a 
eonrt  other  than  the  Court  ot  Clalma,  to  reoover  a 
sum  of  nunier  as  the  value  ot  oertab  cotton,  allmd 
to  have  been  the  private  property  ot  the  plalnuff, 
n  is  held,  that,  witbout  referenoe  to  the  euesUon 
whether  the  cotton  was.  In  fact,  abandoned  or  cap- 
tured prupertywltblnflie  Act  ot  1888.  the  fact  that 
HwasUksoBsr '  " 


IKDKX. 


and  sec  lOM  of  the  Bevhnd  Btatutaa. 
-omore.  MeOaOoeh.  SCO 

a.  The  HtasMppl  Code  ofUTl,  seo.nn,br  whloh  aiu 
aoUon  to  recover  ptopartribeeanseot  the  tnvallX 
Itr  of  anadmtnta&Btor^HlebyordsrotaprotMte 
oourt,  must  be  btought  within  one  year,  does  not 
applj  to  an  aotlon  brought  bvthe  hslr  to  teoovi^ 
laodUd  off  bra  oredltor  at  sndi  a  Mle  Ah  the  Mr- 
meat  of  his  debt,  not  otherwise  paid  for  thanSr 
glTlnc  the  adminlsbator  a  receipt  for  the  amoodt 
ot  the  bid. 

davv.neld.  ITS 

T.  Under  the  Civil  Code  of  LoidElaDa,  a  widow  la 
not  liable  *»  soUdo  with  the  survivInK  paitnere  tor 
the  pa^nient  of  a  note  made  br  the  Srm  of  whUi 
her  husband  was  a  member;  aitd  pavmenta  madeon 
the  note  by  the  surviving  partnv  cannot  be  gtven 
In  evidenoe  to  show  tntemiptia&  ot  prsscsfiittoo 
running  In  her  favor, 

SSnderM>»«.iradMMrtk,  STT 

B.  Vhem  fraud  le  the  foundsUaa  of  the  action. 

.t-  .._„ _.  . thoBankrupt 

enceotnerfl- 


in  an  action  at^w  on  a  mere  kgB  tUV 
tlDuattOD  of  that  sntt. 
ITebb  D.  BamtmB, 
U.  SuobaUU  agaUist  so  srignee  in  bs 
marbaflledwittalnthetlmeltmttedbrB 
S..  attcr  tiw  oomplaliunt  has  been  evloiea, 
tltto  Md  InsulBaient,  where  he  was  In  pCM 
under  what  be  supposed  to  be  a  good  tUla. 


IKAITDAMUB. 


SSBS 


L  A  writ  of  manAmnttdoeiiwtlietooaaipel  tfas 

gdge  of  an  Inferior  oourt  to  authute  the  wlth- 
Bwal  of  moMV  from  the  regWr;  of  (he  oourt 
wberesald  ooint  baa  expteMlr  adjudged  that  the 
litigation  is  not  enOei. 

Ss  porta  BuflM*,  tS« 

1  JfandoinnUea  to  raoulre  aalntailarooDrtto 

decide  a  matter  witUn  Hi  MfMMIon,  but  not  to 

oontrol  the  daoMon. 

S.  The  Judgment  ol 
tton  toamend  Its  orifc. 
not  be  reviewed  brtn 

*.  Mandamtit  to  compel  offloen  of  the  State  ot  * 


taxes  does  i>ot  Ue. 

ifoDraii.  OrsenAow, 

9.  Upon  a  petition  tor  a  fl ,. 

tovy  c«  a  lax  for  the  payment  ot  a  Judgment  eg 
a  oonn^.Bte  answer  slated  that  the  prooee 


apvernmHit.   It  la  held  upon  general  dsinnncr  to 
the  anawer,  that  the  petttlraieis  are  not  eoUtted  to 


a.  M^amu»]k 


B,  but  not  to  oontrol  Its  di 


T.  In  a- ,- 

wnt  and  conslderBtloD  b: 

government,  or  which  are  dependent  upon  h 
Tetlon,  no  rule  to  oontNl  hit  acUoB  wlU  iMue. 
V.8.«x  ni.  Corrlcft  s.  Lamar,  87 1 

S.  Whether  Aiaenal  Iiland,  situated  m  the  lUasls- 

sippt  [liver  oppoeile  St  Louis,  Is  

tion  snd  -***"*—»*•*  ^"^  -• — *-■ 


OnnuL  Imncc 


izii 


Gehebal  Index. 


HOBT6AGZUS. 

8n  Appbai»  ASB  Brbob,  80l 
Bahkbuftct,  12. 

OOBPORAXIOire,  4 


InjUMOxioXBt  & 

La»D6*8Bi. 
Bahaoads,  6, 80, 84. 
RsMOVAL  or  OinsM,  SB. 
Taxbb,2. 

TBUBXB  AVD  TBUSXBB8,  6. 

L  In  a  suit  to  f  oreolose  a  mortgage  on  land  in 
Louisiana,  given  to  secure  the  payment  of  negoti- 
able promiasonr  notes  to  their  holder,  it  was  held  on 
the  faota,  that  the  plaintii^was  never  the  owner  of 
the  notes,  as  against  the  mortgagor,  or  those  hold- 
ing the  land  under  him  by  deeds  in  which  they  as- 
sumed the  payment  of  the  notes  and  mortgage. 
W€aioerv.Fidd^  143 

t.  The  authority  to  mortgage  the  franchises  of  a 
railroad  company  neceasanly  implies  the  power  to 
bring  the  franchises  so  mortgaged  to  sale,  and  to 
transfer  them  with  the  oorporeal  property  of  the 
company  to  the  purchaser. 

N,  O.,  &  F.  <t  Xi.  R.  Co.  V,  DOamor^,  844 

8w  Where  the  franchises  of  a  railroad  corporation 
essential  to  the  use  of  its  road,  and  other  tangible 
proper^,  can,  by  law,  be  mortgaged  to  secure  its 
debts,  toe  surrender  of  its  property,  upon  the  bank- 
mptcyof  the  company,  carries  the  franchises,  and 
they  may  be  sold  at  the  bankruptcy  sale. 

JdMn,  844 

4.  Under  the  decisions  of  the  Supreme  Court  of 
Arkansas,  to  bar  a  suit  to  foreclose  a  mortgage  there 
must  not  only  be  an  adverse  possession  for  such  a 
length  of  time  as  would  bar  an  action  of  ejectmenL 
but  there  must  be  an  open  and  notorious  denial  of 
the  mortgagee's  title. 

8mSh  V.  Woolfdih,  857 

6.  Under  a  deed  of  trust,  covering  land  in  the  Dis- 
trict of  Columbia,  made  by  a  debtor  to  two  grantees, 
their  heirs  and  assigns,  to  secure  the  payment  of  a 
promissory  note  with  power,  on  default,  to  sell  the 
land  at  public  auction  ^on  such  terms  and  con- 
ditions, and  at  such  time  and  place,  an&  after  such 
previous  public  advertisement**  as  they  should 
deem  advantageous  and  proper,  and  to  convey  the 
same  in  fee  simple  to  the  purchaser,  a  sale  was  had 
by  public  auction,  under  a  notice  of  sale,  signed  by 
both  of  the  trustees,  and  duly  published  in  a  news- 
paper, but  at  the  sale  only  one  of  the  trustees  was 
present.  Held  that  the  absence  from  the  sale  of 
one  of  the  trustees,  was  not  a  sufficient  reason,  of 
itself,  fOr  setting  aside  the  sale,  as  against  the  former 
owner  of  the  land. 

amUhv,BUiat,  898 

8.  The  creditor  was  the  purchaser  at  the  satoi  and 
it  was  held  that  there  was  nothing  shown  which  dis- 
onalifled  him  from  becoming  such  purchaser. 

Idem,  898 

7.  Alleged  inadequacy  of  price  considered,  and 
the  sale  upheld  as  against  the  allegation. 

Idem^  898 

8.  The  purchaser,  at  the  time  he  took  the  deed 
from  the  trustees,  settled  with  one  of  them,  on  the 
basis  of  a  purchase  for  cash,  although  the  terms  of 
sale  proviaed  for  a  credit,  and,  as  bolder  of  the  note 
secured,  credited  on  it  the  amount  of  the  net  pro- 
ceeds of  the  sale,  leaving  a  sum  still  due  on  the  note: 
held,  that  no  right  of  the  former  owner  of  the  land 
was  violated. 

JdMn,  898 

9.  Under  the  laws  of  Pennsylvania,  upon  a  sale 
under  foreclosure  proceedings,  the  judgment  debt- 
or is  a  marty  and  is  Dound  by  the  confirmation  as  by 
a  judidal  decree. 

OQ)9on  V.  Lyon^  440 

la  The  purchaser  of  lands  sold  by  the  Orphans* 
Omxrt  of  Philadelphia,  subject  to  a  mortage,  is 
estopped  from  denying  the  authority  of  the  court 
to  ?di  such  lands  except  dear  and  discharged  of  all 
liens. 

Jdsm,  440 

11.  A  mortgagee  is  not  bound  to  accept  a  tender 
by  a  stranger  ra  the  amount  due  on  account  of  the 
morte&ge  and  make  an  assignment  thereof. 

Idem,  440 

12.  An  agreement  merely  to  take  land,  subject  to 
a  spedflea  Incumbrance,  is  not  an  agreement  to 
aanime  and  pay  the  incumbrance. 

Shepherd  v,  Maiit,  406 

18b  In  ue  absence  of  the  mutual  agreement  of 

the  grantor,  grantee,  and  bolder  of  the  incumbrance 

to  that  effeoC  the  rekttoii  of  principal  and  surety 

10ft4 


does  not  exist  between  the  grantee  and  granftor, 
and  the  latter  Isnot  discharged  from  his  liablUty  I37 
an  agreement  between  the  other  parties  to  extiena 
the  ome  of  payment. 

Idem,  «nB# 

14.  A  clause  in  a  trust  deed  prescribing  that  the 
terms  of  sale  should  be  the  amount  due  on  the  note* 
and  the  expenses  of  sale,  in  cash,  does  not  estop  tl»e 
holder  from  denying  payment  in  fulL 

Idem,  ^^S^ 

15.  The  words  **aU  other  property  **  In  the  mort- 
gage executed  by  the  Alabama  and  Chattanooftm 
luulroad  Company  on  March  8, 187Q,  in  favor  of  tfie 
State  of  Alabama,  to  secure  it  for  a  loan  of  Itv 
credit  to  said  company,  do  not  operate  to  inolode 
within  the  mortgage  all  of  the  lands  belongingr  to 
the  company  not  specifically  described. 

Alabama  «.  Montague,  lOOO 

lA.  A  owned  in  fee  an  undivided  one  third  In  a 
oertain  lot  and  a  life  estate  in  the  rwnaining  two 
thirds,  of  which  his  two  daughters  owned  ^e  re- 
maindev.   Ihe  three  mortgaged  the  lot  for  $20,00(1, 
For  the  purpose  of  partition,  the  daughters  oon* 
v^ed  to  their  father's  appointee  the  south  one 
thud  in  fee,  and  the  father  conveyed  to  the 
daughters  as  tenants  In  coounon  the  remainder  tn 
the  north  two  thirds.    On  payment  of  $10,000  the 
mortgagee  released  the  south  mird.  A  building  was 
erected  on  the  north  two  thirds  and  insured  fior 
$15,000.  TMivsa>le  in  case  of  loss  to  the  mortgagee  to 
be  credited  on  the  mortgage.   The  entire  buaineas 
was  conducted  by  A  who  collected  and  used  tbe 
rents.   The  buUding  was  tot^ly  destroyed  by  fire 
and  the  $15,000  paid  to  the  mortgagee.    By  contract 
between  A  and  the   mortgagee,  of  which    tbe 
daughters  had  no  knowledge,  it  was  provided  that 
the  $15,000  should  be  used  in  rebuilding,  the  funds 
to  be  deposited  in  a  bank  and  paid  out  on  the  joint 
order  of  the  mortgagee  or  his  agent  and  A  on  certain 
conditions.  The  money  was  so  deposited,  but  none 
of  it  was  ever  paid  out  on  checks  signed  by  the  mort- 
gagee or  his  agent  and  none  of  it  was  used  In  re- 
building and  no  building  was  erected  on  the  lot.  ^ 
an  action  to  foreclose  the  mortgage,  held;  (D  that 
the  policy  of  insurance  was  a  oouateral  security  for 
the  joint  debt  and  the  mortgagee,  having  reodved 
the  proceeds,  could  not  surrender  them  to  A  or 
divert  them  from  the  purpose  to  which  they  had 
been  devoted  by  the  mmtgBeon  without  the  ccm- 
sent  of  the  daughten;  (2)  that  if  the  money  could  be 
devoted  to  rebuilding  the  mortgagee  was  bound  to 
see  that  it  was  so  applied  and.  as  to  the  dangh- 
teis,  was  responsible  for  its  diversion:  (8)  that  ttte 
whole  indebtedn^s  was  a  lien  on  A*s  estate;  that 
the  $15,000  was  to  be  credited  to  the  daughters:  that 
the  excess  of  the  indebtedness  over  the  $15,000  was 
a  lien  on  the  daughters*  estate;  that  the  proceeds  of 
A*s  estate  were  to  be  first  i^iplied  on  the  indebted- 
ness for  which  there  was  no  other  security;  and 
that  none  of  them  were  to  be  applied  to  taxes  and 
costs  untU  the  debt  for  which  they  were  the  sole 
security  was  entirely  discharged. 

Oonn.  Ifut.  L,  Ins.  Oo,  v.  Seammon^        lOOT 


MUinCIPAL  CORPORATIONS. 

Bsi  BovDB,  possfm. 

EQTnTT,l,8. 
HANDAin78,6. 

BxMOVAL  or  Gaubis,  12, 2L 
State  Laws  ahd  DBonaoifB,  8, 8. 
8TBBXT8.  passim. 
TAzaB,5. 

In  an  action  of  ejectment  brought  to  recover  the 
possession  of  lands  sold  for  nonpayment  of  taxes 
levied  generally  to  defray  the  expenses  of  opening 
Montgomery  Avenue,  in  San  Francisco,  under  the 
Act  of  the  Legislature  of  Gslif  omia  of  April  U 
1872,  the  landowner  may  show  that  the  petiaon 
for  the  opening  presented  to  the  major,  although 
acted  on  by  him,  ttie  Board  of  Pubno  works  and 
the  Oounty  Court  was  not  slgnei  by  the  owners 
of  the  requisite  amount  of  trontagsw 

Zdgtor  V.  Hopkku,  101» 

NAVIGATION* 

Hie  Healy  Slough  Is  nota  navigable  stream  at^ 

Soint  where  it  is  crossed  by  the  bridge  maintained 
y  the  Chicago  ft  Alton  Bsllroad  Oompany. 

Heaiitv.JolietAChLB.B.00.  MT 

114, 116, 11«,  117  U.  & 


QSRXRAL  Ln>BZ* 


8n  PitoHXBiTzoir, 

L  Under  the  Act  of  June  16, 1882,  if  a  naval  offloer 
li  delayed  in  his  promotion  beoauae  he  has  not  been 
•zamined  owinr  to  abaenoe  on  dutj,  he  ia  entitled 
when  promoted  to  the  increaaed  pay  of  the  new 
nade  from  the  ttme  when  hia  examination  ahould 
nave  taken  piaoe. 

Bunt  V.  United  SUUs$^  074 

2,  Under  the  law  and  regolatlona,  thong h  a  flxat 
aasittant  engineer  beoomea  eUgibie  to  examination 
and  promotion  when  he  has  served  two  years  at 
aea,  be  is  not  entitled  to  examination  until  nis  turn 
for  promotion  has  arrived  or  nearly  so.  _  . 

Idem,  074 

8.  Oadet  engineers  who  had  tiniabed  their  oourse 
at  the  Naval  Academy  and  received  their  dinlomas 
prior  to  the  passage  of  the  Act  of  August  6,  uSS,  be- 
oame  graduates  and  were  not  made  naval  oadeta 
by  thaE  Act. 

United  Stata  «.  BedaravCj  697 

4.  The  provision  of  said  Act  limtting  the  number 
of  appointments  and  providing  for  the  discharge  of 
■urplusgraduatea  applied  only  to  those  graduating 
after  1888. 

6.  A  cadet  engineer,  a  graduate  of  the  Maval 

Academyin  1881,  Is  an  oflloer  within  the  meaning  of 

aec.  Itt^B.  S.,  and  he  cannot  be  discharged  at  will 

by  the  Secretary  of  the  Navy.  ^^^ 

United  State*  v.  Perkim,  700 

4.  When  Congress,  by  law,  vests  the  appointment 
of  inferior  oAceiB  in  the  heads  of  departments  it 
may  limit  and  restrict  the  power  of  removal  as  it 
deems  best  for  the  public  interest. 

Idem,  700 

VEOLIOENCE. 

BMM  MASTKB  AVD  8XBTAJIT,  JMUiim, 

SPBomo  Pmbvormajtob. 

L  When  the  ftiots  found  furnish  oonduaive proof 
of  negligence,  it  may  be  regarded  as  nroperly  found 
amongst  the  conclusions  of  law  as  a  legalinTerence 
from  those  fiu}tft 

SteamMv  Belgentend  e.  Jen»en,  159 

t.  The  mere  fUQure  of  a  steam  ferry  company  to 

Iirovkle  a  seat  for  a  passenger  on  its  boat  Is  not  of 
taelf  proof  of  negligence. 

Bmton  V,  weaJer$ey  Ferry  Co*^  915 

8l  Where  a  person  approaching  a  railroad  cross- 
ing with  which  he  was  famUlar,  could  have  seen  a 
coming  tnUn,  within  a  distance  of  TOrods  from  the 
crossing,  from  any  point  within  600  feet  from  the 
crossing,  and  was  struck  by  the  train  at  the  cross- 
ing and  injured,  he  was  guOty  of  contributory  neg- 
ligence, even  though  the  train  was  not  a  regular 
one,  and  was  running  at  a  high  rate  of  speed,  and 
did  not  stop  at  a  depot  70  rods  from  the  crossing  in 
the  direction  from  which  the  train  came,  and  did 
not  blowa  whistle  or  ring  a  bell  between  the  depot 
•nil  theoroastng. 

SelU>>ls{d  0.  a  Jt  <t  8L  P.  R  Co.,  994 

4.  On  these  facts  it  was  proper  for  the  trial  court 
to  direct  a  verdict  for  the  defendant. 

Idem,  994 

I.  In  an  action  brought  against  the  District  of 
Columbia  by  a  laborer  to  recover  damages  from  an 
iniunroaused  by  the  falling  of  a  gravel  bank.  It  Is 
held  oy  this  court  that  nliferent  parts  of  the  In- 
structions of  the  court  below  were  moonsistent* 
and  that  it  was  error  to  instruct  the  jury  that,  in 
determining  the  question  of  contributory  negli- 
gence they  need  only  inquire  whether  the  plaintltf 
continued  at  hli  work  longer  than  was  reasonably 
sulBclent  to  enable  the  supervisor  to  provide  some 
one  to  watch  the  bank. 

2>lf(He((^  ColiMiMav.jr<BjR»0oCt.  94€ 

6L  The  questions  whether  tbelMstrlct  of  Columbia  Is 
liable  for  the  negligence  of  ita  supervisor  resulting 
in  the  personal  injury  of  those  who  labor  under  hfi 
direction  oo  public  works,  and  whethersuch  super- 
visor  and  laborait  are  fiellow  servanta,  are  not 
deckled. 

Idem,  044 

VEW  TRIAL. 

L  TlMexaotloiLaaaooiidlttooof  rafuidng  a  new 
trial,  that  the plahitlffsboaki  remttaportioo  of  the 
damages  awaraed  htan  by  the  verdleC  of  the  jury.  Is 
wttkiD  the  diseredon  of  the  trtel  court. 

SQrikmmFacILB,Oikv,Berb$rU  7M 


NOTES  (EditorUl)  IHDBZ  TO 

APPXAL  AVD  EBBOB. 

Final  Judgment:  what  li^ 
Johneon  v.  KeUH^ 

Bakkbuptot. 

TaUdity  of  state  hiwa.  ^.. 

lYiav.  Canriere,  •»• 

Barks  ajtd  Bankzno. 

Liability  f6r  general  deposit. 

Leather  Mfr$.Bfi.  T.Morgan,  811 

Beus  ajtd  Nona. 

Parol  evidence  as  to;  as  to  oonslderatlon;  de- 


Bumet  V.  Scott,  001 

BOHIW. 

See  Jurisdiction. 

Bedtals ;  etfect  of ;  unauthorised  issue ;  validating 
Act. 

Hayee  v.  HoUy  Sprinoi,  9t 

Municipal ;  recitals:  estoppel;  overissue. 

Dofoieee  Oo.  v.  Diekeneon,  1096 

Municipal:  action  on:  Jurisdiction  oC  drcuit 
court :  Act  of  1875 :  estoppel. 

Ifeto  Providence  v.  Baieev,  004 

Cbampbrxt  and  MADrmiAKCB. 

Bumee  v.  Scott,  001 

OOimDXRATB  NOTBS. 

Contracts  made  payable  in;  validity:  tender; 
discharge. 

OUufgow  V.  lApee,  001 

COHSTITITTIONAL  LAW. 

Validity  of  state  bankrupt  laws. 

Tua  V.  Carrlere^  855 

Commerce;  regulation  oC;  power  of  Congress 
and  State. 

Pickard  v.  PtiUman  Southern  Oat  Co.,       785 

Interstate  commerce:  regulation  of;  power  of 
Congress:  how  far  exclusive. 
OUfuceeter  Ferry  Co  v.  Pa,,  158 

Impairing  obligation  of  oontraots. 

Amy  V.  Taxing  Dietriet,  179 

**■  Due  process  of  law.** 

WurttY,  BoagUmd,  990 

COiriBAOT. 

Made  payable  in  confederate  notes;  tender ;  fis- 
oharge. 

Olaegow  v.  lApee,  OOt 

Applicability  of  parol  evidence  to  written  con- 
traota. 

Bttm«s  V.  SeoCt,  001 

Laws  Impairing  obligation  of. 

Amy  V.  Tailing  Dietriet,  179 

COBPOBAXIOJia. 

Power  to  mortgage  franchises. 

Chasopeoks  d  O.  Raatoay  Co.  v.  ITIQsr,      191 

Exemption  from  taxes  by  charter. 

Tenneeeee  v.  Whitworth,  880,  838 

COURTl. 

See  JurlsdIotlOD ;  Mandamue :  Removal  of  Osuse. 

Dbcbit. 

What  necessary  to  sustain. 

Ming  V.  Woo^fotk,  740 

ManhaU  v.  ffuhterd,  010 


Beoitak  In  nranlcf  pal  bonds. 

Daviem  Oo.  v.  Dieksnson,  1098 

Action  on  municipal  bonds. 

New  providence  v.  BaJbey,  004 

BrxDiMoa. 

Parol :  applloabillty  to  writteo  contiBotfc 

Biimst  V.  SooU,  801 

Parol ;  as  to  bills  and  ootea;  oonslderatlon. 

Idem,  801 

Declarations  of  vendor  of  ebattals;admissfbmfy 
against  vendee. 

JofMi  V.  8fnipeoii«  748 

OOABAjrrr. 

Notloe  of  aooeptanee :  wbeo  m 
JkBva  &  JC  OS.  V.  Bfckflrds. 


lOM 


QXHESAL  iNDJfiZ. 
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HABBAB  OOBFUB. 

Jurisdlotlon;  what  oonsidered. 
BxparU  JtovoO, 

HUBBAHD  AXD  WlfS. 

Wife's  separate  property ;  how  charged. 

Insubakgb. 

Breach  of  oonditions  hj  third  parties;  when 
policy  inyaUdated. 

L.AL,AO.  IfU,  Co.  Y,  Qunther^  57S 

Lif^;  false  statements  inserted  by  agent  In  ap- 
plication. 

N.T.IAf€ln$,Co.Y.rUteher^  934 

JUBIBDIOXIOir. 

SeeBemoTalof  Oause. 

Of  Supreme  Court;  amount  in  controyersy. 

Ex  parU  Phcdniz  Ina,  Co.^  988 

BrueeY.ManeheaUrAK,B,B.Co.^  990 

Of  circuit  court  m  action  on  municipal  bond;  Act 
oC  1876. 

New  Providmee  ▼.  Halaey^  904 

OoUuslyetransftesof  municipal  bonds  and  cou- 
pons. 

Formfnofton  ▼.  PiSUbury^  114 

On  habeas  corpus. 

Ex  parte  Royalk  868 

Beyiew  of  federal  questions  arising  in  state 
courts. 

Detroit  Ofty  B.  Co.  T.  OutAard,  118 

ICahdamub. 

Control  of  inferior  courts ;  discretion. 

Ex  parte  Morgan^  185 

HA8TKB  AND  SBBVAOT. 

Negligence  of  ftflow  servant;  who  are  fellow 
vervants. 

Nwihtim  PadM  i{.  B.  Co.  ▼.  HerheirU       765 

IfUinOXPAL  COBPOBAXXOHB. 

See  Jurisdiction. 

Bonds; recitals ;'e8toppel;  oyerisBue. 

Doofess  Co.  ▼.  DiaUiMon^  1086 

Bonds  laotion  on ;  jurisdiction  of  oironit  court; 
Act  of  1875;  estoppeL 
NtfUf  Providence  Y, 


Holaey, 


904 


PatentabiUty. 

Thompmm  ▼.  BoisseUer,  76 

Pbznozpal  and  Aobmt. 

See  Usury. 

Bbuoioub  Sooibixbs. 

Exemption  from  taxation. 

Oibbona  ▼.  District  of  ColuniMa,  680 

Bbmoyal  or  Caubb. 

On  ground  of  citizenship ;  Act  of  18TS. 
Smith  Y.  Akers^ 

Local  prejudice. 

Jefferson  v.  Driver^  897 

Separable  controversies. 

Cktre  V.  Vmal,  918 

FHdOUy  Ins,  etc  Co.  t.  HtmUngton^  808 

Band  Y.  Walker^  907 

What  are  separable  oontroversies. 

Sloans  V.  Anderson^  899 

By  one  of  two  or  more  defendants. 

Idem,  899 

SaiiB. 

Judicial; inadequacy  of  price;  setting  aside  for. 
OraffamY.  Burgees^  839 

Warranty; breach;  rescission ;absenoe of  fraud; 
rendee^s  remedy. 

Pope  V.  AtUs,  893 

Declarations  of  vendor  of  chattels ;  admissibility 
•gainst  vendee. 

Jones  V.  Sknpsont  748 


See  Constitutional  Law. 


Exemption  of  corporation  by  charter. 
TennesauY.  whitworth. 

Exemption  of  church  property. 
OiShofu  V.  District  of  Columbia, 

1066 


Tbial. 

Verdict;  when  directed  by  court 
MarAaU  v.  AihbartE, 

USUBT. 

Acts  of  lender^  agent;  when  tnwsactioo 
ilous. 

OoB  V.  Potoner, 

OFFICERS. 

Sbb  Aoxionb,  2. 

CONBTITDXIONAIi  LAW,  18, 18, 19, 2L 

EQniTT,8,4. 
Mandamus,  4, 7, 8. 
Nayt,  paenm. 
Patbnt-Uiqhxb,  14, 15. 
Pbnautzbs,  2. 
BahaoadSiS. 
18. 


An  of&cer  of  the  army,  dismissed  from  the 
during  the  recent  dvil  war  by  order  of  the 
ident,  could  not  be  restored  to  his  position 
by  a  subsequent  revocation  of  that  order, 
vacancy  so  created  oouid  only  be  filled  by  a 
f^pointment. 

United  States  V.  Corson, 

PABTIEa 

Sbb  AppbaIi  aitd  Bbbob,  89, 4L 
Dankbuftct,  9. 
CoNsnxunoNAL  Law,  74, 7S. 

COBPOBAnONS,  8. 

BVIDENOB,20. 

FiNBS. 

Plbadino8,9. 

PBOHnnnoN,  7. 

RxMovAx.  or  Caubbs,  posstoi. 

RXPLBVIN,  L 

1.  Where  a  bill  has  been  filed  on  behalf  of  the 
complainants  and  all  other  creditors,  the  court  may 
inddentally  decree  in  favor  of  all  other  creditors 
who  come  in  under  the  bilL 

Stewart  v.  Dunham^  389 

8.  In  a  suit  for  the  assignment  of  dower  in  lots, 
the  legal  title  to  which  is  In  one  defendant  for  the 
joint  use  of  himself  and  another  defendant,  these 
two  def endiuitB  being  in  joint  possession  and  the 
prayer  of  the  bill  being  against  both  for  damagesaa 
well  as  for  assignment  of  dower,  both  are  neces- 
sary parties. 

Bandv^WaOcer,  907 


680 


Sbb  Attachmbnt,  8. 
bvidbngb,80. 
insubanox,  10,  u. 
Locitations,  7. 
Bbmotal  or  Caubbs,  4L 
Whnbbses. 

1.  There  is  no  relation  of  trust  or  confidence  be- 
tween mining  partners  which  is  violated  by  the 
sale  and  assignment  by  one  partner  to  a  stranger, 
or  to  one  of  uie  associates,  of  his  share  in  the  prop- 
erty and  business. 

BisseU  V.  Foss,  186 

2.  A  mlnioff  partner  is  not  entitled  to  share  in  a 

Eurcbase  by  nls  copartners  of  the  share  of  another 
1  the  absence  of  an  express  contract. 

Idem,  ^  188 

8.  Certain  members  of  a  oopartnership  agreed  to 
pay  a  retiring  member  a  fixed  amount  as  his  oapi- 
bu,  all  erroneously  believing  the  firm  to  be  solvent. 
The  new  firm  borrowed  on  its  own  notes  and  ap- 
plied the  proceeds  in  payment  of  part  of  the  csm- 
taX  so  agrreed  upon,anaof  some  of  the  debts  of  uie 
old  firm.  Upon  the  failure  of  the  new  firm  the 
holders  of  its  notes  cannot  charge  the  old  firm  or 
the  retiring  partner  with  the  money  loaned. 

Penn  Nat,  Bk,  v,  Fumese,  168 

4.  Fraudulent  misrepresentations  of  fact  bra 
partner  to  the  injury  of  innocent  persons  desUioff 
with  him,  as  representing  the  firm,  and  without  no- 
tice of  any  llmimtions  upon  bis  general  authority  af 
agent  for  the  partnership,  bind  his  nartners;  espe- 
cfiUly  where  the  firm  appropriates  the  fruits  of  the 
fraudulent  conduct  of  such  partner. 

Strcmo  V.  Bradner^  ^    848 

5.  Where  three  persons  form  a  partnership  sad 

114, 116,  lie,  117  U.& 


«vrc«  to  bear  tlM  loMM  and  ihaTo  tbe  proflla  In  pto- 

KrttoD  to  tbetr  coDlrftMitlon  to  the  oapRaL  and 
o  of  Ibe  partntn  furnish  all  of  the  oapltal,  and 
do  all  of  the  work,  thn  are  entitled  to  be  repaid 
their  adTanoOi  out  of  the  poiioenhlpraMcta  bdoro 
parntent  of  the  IntUTldnal  eredltoia  ot  Ote  other 

Hibbiv.  UtLean,  MO 

fl.  WhereaperaonlnaiitkdpBtloii  «f  obtaining  a 
aovemioent  ooDtrect  lonw  a  partnenhlp  with  two 
other  partlei  for  the  ezecutTon  of  the  eontrao^ 
when  It  iball  have  been  obtained,  euoh  oontraot  of 
partnerchlp  li  not,  under  the  etrounutanoeiof  Oe 
i^ae,  void,  aa  a  violation  of  elcho-  bm&  MIT,  SRI. 

'  Idem,  M« 

T.  Where  two  of  thre*  partneia  are  Mitttted  un- 
der the  artloleaot  partnenhlp  to  a  aum  due  from 
the  BovernmeDt  on  a  Mnbnmwttfa  the  thbd  part- 
ner, an  agTceaent  ezeonted  br  luoh  third  partner 
to  parthenunduatoeadioiitof  mMMrawml^t 
thefcafter  receive  from  the  fovaiunant  doei  not, 
u  afnlnet  the  aMlBnee  In  baakraptor  of  aaob  third 
partner.  deprivB  the  other  partnaia  at  ttacdr  right 
io  the  fundi  paid  bj  the  (OTernment. 

a.  The  rifht  Of  action  tor  Ifae  reoovur  br  two  ot 
three  panoeia,  M  aMeta  of  the  firm,  of  monefi  col- 
leoted  on  a  oonuact  (the  aiibjMt  of  the  partner- 
•hlp),  between  the  thml  partner  and  the  sovem- 
swnLdoeiitotaooraenonltbe  moneja  have  actu- 
al^ been  paid  over  br  the  novmuent  to  the 
defendant.  ThebankruptCTanddaathotthetUTd 
nrtner  and  the  mbMUutlim  of  Ua  aartynee  In 
banknpto7  aa  detendan  In  no  imptat  alleoU  thk 


PATBHT  BIGHTS. 


t.  TobepateotaUeifttUnf  mtiMiwtMiljbBiM~ 
andoaeful.  but  muat  amount  to  tnvantloo  or  d 

noBHMw  «.  B»tHglUr, 
S.  The  third  dalm  of  rMtanied  letters  j^fM  k 

ator^mprovementa  In  water  claaata,"  i 
theetateof  UwaitaM forth. 

a.  ttnder  the  leoeot  deoMona  of  thla  oonrt  mM 

clatm  does  not  lovolre  a  patentable  Invention,  or  It 

Is  not  Infilnnd. 

Idem, 

».  Jbeftn*  -■-■ 

"ananced  npon  the  top  H  or  over  ^  trai£'' 
must.  In  view  of  tbesMtaot  tb«art,bellmltedlo 
s  drip  tNii  amnfed  above  or  oo  top  ot  the  oloaat, 
and  fa  not  InMnced  by  a  drip  box  near  the  (op, 

a.  To  niDstHote  MentUr  ot  tDveattOD,  and  tbeii^ 
fore  lotrlogeMMat,  not  onlr  most  the  resoH  ob- 
Ulued  bethesama-bnt  in  oaseot  aoombloatlonot 

tbeaanie.and  oombtned  In  the  aue  wav.ao 
fsch  element  shall  partorm  IheHmafttnatlon,  pro- 
Tided,  however.  thAUM  dilteivnom  alkr-' --—' 
oiei«l7  ooloiahie,  aoooiiUns  to  the  rale 
the  use  o(  known  equivaleou. 

JlMMc  IL  B.  Aonol  Ok  iL  Hon  A.  Stirnal 
Ob., 
•:  IB  letters  patent  Mo.  IWH,  for  an  Improve. 

MotlnolrculfiforBleotif-o-" — ■•■' ^  

liied  seotlooa  of  the  ralla,  i 

tut«  an  s—nfia)  element 

•orlbed,  and  mid  patrat  li  not  tntrlnged  br  the 


A.  A  patent  of  a  oomUaatloii  to  operate  licnala 
many  stationt  alonar  the  line  of  a  railroad,  with 
e  batterr  by  a  metklUo  cironit  divisible  Into  a 

— •' '  — ^dlaryolronitaof  unequal  litoaod 

ttquInnK  the  eguallmtlra^of  tba 


,1s  not  InTdDged  by  a 

tor  the  nine  purcoae,  which  avoids  the  neoenitr  of 
-"' ctlnoatioD  by  an  oriclnal  adJuKmeDt 


"55Sfc 


)t  Letteis  patent.  No.  IHG30.  ia  not  iQfrlUBed  bv 
the  device  covered  by  letMra  patent,  Mo.  ItSlTa, 
granted  July  13, 1876,  lo  Hall  *  Snow. 

UL  Where  the  defendant  hu  used  the  oom- 
plaUtaofs  mtentcd  machine  be  will  be  held  ac- 
countable for  the  proHls  leollied  thereby,  althousb 
it  appeals  that  the  nruduol  was  an  article  of  mer- 
ohandlaeand  forfoleata  lemsum  than  said  profits. 
Thomtonv.  IVoattrr,  100 

13.  Section  120,  U.  8..  providing  that  no  olvll  lult 
shall  be  bmufrbt  before  the  Vnlted  States  courts 

Xnst  an  Inhabitant  of  the  United  Siatee  In  any 
T  district  tban  tbal  Id  wblcb  be  Is  an  Inhabitant, 
or  In  whioh  he  m"/  be  found,  applies  to  sulti 
brought  under  SCO.  WIS,  ooDceminstbelmuoof  po- 

BuUeneonh  v.  Hid.  11* 

U.  Hw  olBcial  residence  of  the  Commissioner  of 
Fattota  It  at  Wuhlnrton. 

Idem.  11* 

Ul  The  written  acceptance  at  Wwhlngton  of  the 
Oommiarioner  ot  Patents  of  the  i<er^-lc«  of  a  sub- 
pcena  Issuedbya  dlstrlctcoitrt  sltiiatcd elsewhere, 
**  to  have  the  tame  effect  u  If  duly  seired  by  aprop- 
-*- otBoeT,"  DieTeir  admits  the  service  with  the  same 
• — >i. ij  w ,. — -•-•— in  officer  in  the  Dls- 


U.  Aletterwrlttenby IheCommlsstnnerBtWaah- 
InKton  aoknowlediriM  the  receipt  of  the  blli.  ro- 
tnmlnBtbe  rubncena, "  senlce  acoeptad  "  nnri  ■(■*:. 
Inglhathedecltnee  to  appear,  does  not 
a  waiver  of  the  ob>«tloD  to  toe  Jurlsdlc 


11* 

17.  Only  n      ■     ■    •  

where  DO  pn ^  .. 

Dnhson  V.  Hanfonl  Carptt  m.. 
U.  Wbersablll  fuundedonadcalrnnatent  with 
aolalmtorapattero  and  sDpnrHte  clalins  for  each 
ot  Us  parts,  H  taken  as  confcned.  It  nllerinf  In- 

frlncement  of  the ■ "•  '- 

beWvaiidforlbept 


"'tbenJtf 


A-wSib: 


Gbke&ai.  Ihskx. 


L  B.  B„  mo  fllement  of  «n  iDTon- 

Tn  Hie  ipeolOo«/~  -  "*  — 

d  terUianttent. 

WaLSite.llfo.  Co.  d.  ^nionfa 

IS.  TIM  hm  In  nocOBloii  of  two  dlstlnot  p«ln  ol 
dlaa  9f  wen  known  tlndi,  not  oomblned  In  one  ma- 

-^' -opentlnK  to  one  reeiUt.  butaaoh  pair 

litis  owm — • *•-'- 


d^fbritaeU 
IT.  Leads 


work,  li  not  a  patentable  in- 

Hfll.  Cb- 

nUO.  granted  to  Ji 


rMfg.  Co.  •■ 

J  patent,  No.  I 

OariL  Jone  S,  Un,  Cor ,. 

BumnaotoreotblankaforcaiTfBBetli , 

aie  not  IntrlQged  br  the  manulaoture  of  blanka  lor 
■haoltlM  In  aoooTdanoe  with  letten  pMeautla. 
BMKSjianted  to  VOlla  B.  Smttli,  AuguMi  S,  lilO. 
vbrk  «.  BettlMr  lift.  Oo-  ssK 

%  IntbeoonatruoUonof  letteTBpatentrefi 
wm  be  made  to  the  exIMng  lUte  of  the  art 
time  of  the  Invention. 

_    VoBentalc  v.  lUOttr,  aoo 

tB.  RelMiied  letterapatent.  No.  0807.  orlgtual  pe- 

tdem,  '" 


«  otelm.  m 

enlBTBed  b, 

tai  other  partB  of  the  ipeaflloatloo. 

Tate  LoSilsrg.  Ox  «.  OntnUttf,  »S* 

AafaanselnanieohanloaldeTloe,  whioh  irouM 

ooour  to  an  imakHlea  meehaale.  It  not  patetttaMe. 

iflmmi  leOen    patent 

Ja]rn,UTl.  tOTKD  **iin- 

provement  In  permutation  looka"  wa*  antldpatod, 
and  1b,  tberefoze,  void. 

idem,  •« 

tl.  TQe  flrat  olalm  of  rslMned  lettart  pataot  No. 

ne  for  aa  ImproTement  in  looka  la  not  an  uhIkw. 

^  expansion  of  the  olalma  at  the  original  patent. 

fateIjoatIlfg.Oi>.n.Saromt.  '^" 

4S.  A  patent  torar  • ' 

not  to  bo  void  • 

Id««- 
M.  A 


SL  wbemitappetua  tnnn  the  bill  that  the  t^ 
Otdmt  of  the  EBusue  waa  to  enlaiae  and  expand  the 
ohumof  the  original  pwmt,aiia  that  adelar  of 
two  or  more  rean  baa  taken  plane  In  applrlns  Ox 
the  KdMua,  not  explained  brapeolal  oircnmatanoea 
Ao  wlnK  tt  to  t)e  Tea«oiMbie,  •  ceoeral  demunw  Uea 
to  tbeSll  tor  want  of  equli^, 
i<l«m, 

■.  raedeolilonof  tbePate 
•MublenGM  of  the  delay  la  DO 

Idem.  ^^^ 

n.  ntedela;  bains  priFna /ode  unlawful,  It  la  In- 
onmbent  on  the  partr  eeeUnr  toestabllata  the  lurls- 
dioUon  of  the  Patent  Offloe  to  srant  the  retiiue  to 
■how  the  taota  ob  irtiich  It  teals. 

fdctn,  SBB 

U,  In  view  at  the  alate  ot  the  art,  Oie  onl;  In- 
vention ooveted  bvletteit  patent,  No.lin51.  oon- 
•Wain  the  partlouIaT "— " ■  "- ■■'— 


n.  Tb« application  of  anOldpraoewi 
to  a  dinflar  or  analosoiu  nttijeai,vlth  u 

the  manner  of  applying  it  and  no  rem 

tUti  dlMlnot  InlM  nBtiue,wiUnotniM*ln  a  patent, 
even  if  the  new  form  ot  reeult  hai  not  before  been 


m.  Lettcrn  patent.  Ho.  USIU,  and  leiMue  there- 
at,  Ko.nao,  are  Invalid,  aa  the  evMenaeataowi  that 


of  thtotthei. 

oatJon  tor  Itia  patent  w 
tarltB,!Mue. 


I  suoh  oa  to  leave  no  BTOiuid 


to  f  love  ta 

"nSa 


Mttan  patent,  No.  USITT,  foran  Improvement 
~    ~  tattenlnga,  la  not  Infrtnsed  by  a  ntrins 
EwfalabaaUlnadlfferratmannar, 


ohdm  in  a  p^ent,  the 
■teadlinot^enaeol 

to.  Beiinied  lettera  patent.  No.  BStO,  for  an  faii^ 
wovement  In  orain  drlUa  oonatrued  and  limited,  and 
bddnottobe&itnnBedbrthedB' 

<L  Where  aa  applloant  tor  a 

■ew  oombinatlon  h  oompelled  by  the  raleollan  ot  bla 
appUoatlon br  the  FaUntOmoe  to  narrow  hU-'-'~ 

Inr  the  IntMdnatSon  ot  a  new  element,  he  oa , 

attar  the  Hue  of  the  patent,  bioadea  fala  olalm  by 
dropplns  auofa  element 

ali^ardv,0arr1aan,  T 

a.  Inapatcntlor  an  Improved  hoeaaarriagooL. 
tain elemento and U>alr oombinatlon  bamrdd.  the 
deamlptlon  <a  the  dom  reel  as  "a  reel  of  lorso  di- 
ameter to  allow  Qie  water  to  pas  through  the  hoee 

wim  partially' wi — '  ••■ "' >— — -■ 

■oatatn  the  patent 


material  teatme  of  the  Invention  Momad  by  lottan 
patent  No.  SSftK,  toran  Improvement  In  pen  mute 
tlon  looka.  or  la  made  aoby  the  il(iii[|itini>  and 
,  and  «ald  potent  Is  not  Infringed  by  a.  look  IB 
I  the  same  oomUnatlon  or  an  equivalant  k  DOS 


iged^aoc 

Idem, 

BtLInanao ,„__ 

tuminr  bolt  devloe,"  an  unprovtnaent  In  look% 
where  the  oomplalnant  had  granted  noUocoaca  bot 
was  hinuelf  the  manntaobiter  ot  Us  tooka.  and 

■  ■  lailriitnn  Ini  InciiiaiminanniillarfiiMliiin 

mplatnanfaandtheinfriniring  looka,  and 

where  the  petenied  device  oouldnotM  Mid  eiDoepc 

'—*'--'  'n  a  look,  and  where  the  eomplaliiBnt 

ipeUed  to  reduce  the  prioe (rfUs  ktoke 
..  _ ts  oompetltloiL  the  defendants  In- 
fringement must  beheld  to  have  oaoaed  the  eoitlie 

' •  -omplalnant  by  auoli  ledootton  of  prtoe.  al- 

botag'  made  for  other  oaoaea  wbioh  gaT«  ttie 

dafendaot  on  advantage  In  selltng  Ua  loolo. 

idtm,  ma* 

The  owner  of  thenatent  la  tbeproper  party  to 

me  for  damages  for  InfHnaement,  altliouch  be  now 
*  Ave  a  partner  engaged  wtth  him  In  the  wanalmat- 
re  of  the  patented  aitiida. 

Idem,  VSA 

BE.  Two  patents  may  botti  1m  valid  when  the  hi- 
vention  aeoured  by  theaeoond  la  an  ImprovanMat  on 
that  seoiued  by  the  flztt,  but  If  the  seoond  iDdadea 
UieBzit,  neither  naateeoantae  the  Invention  of 
theotbw  without  hi*  oonaent;  and  aatranaerwlio 
la  an  infringer  of  both  oannot  sat  up  Biellm  patent 


61.  Where  want  ot  novtity  la  sat  tqt  •■  a  defense 

to  a  lult  tor  Infringement  at  a  patent,  the  tnirdaa 

-'proof  la  upon  the  defendant,  and  he  musteatab- 

h  the  def  enae  art  up  beyond  a  leaaonable  donM. 


OOEOkDXK&Xa  NOTM,  i. 
gOBSriTUTlOBAI.  Iil.«,  U,  U. 

Bvii>ni0B,  A. 
HrsBUTD  un>  Warn,  L 

LlOBVHI,). 
HOBMUOH,  U. 
FSBTOir  AI.  AHS  AOinT. 
TAXM.1& 

L  'n»  paymaol 


PENAI.TIES. 

^  A.  remlathMi  by  the  Baaretaiyol 

114,  lU,  lie,  117  U.  8. 


>  MoCIOQ  MM,  B.  8^  of  penaltlM  looinTed  Iqr  a 

i  yonel  for  teUnff  on  bowd  an  unlawful  nam- 

of  inwiwinri.  when  applied  for  beforo  a  lultln 

Ivooglif  br  an  Informer,  to  tried,  to  a  bar  to 

•alt. 

PD0oek«.BNd9«|MrtSeeambp^Cii>n^       If? 

%  Tbe  praoboe  of  granttnc  remtoilone  of  peoonl- 

«nr  penanes  and  foffMtoret,  tar  offloen  other  than 

thefMdenti  Mnotloned  by  eiititte  ,and  aooules- 

«eaoe  for  neuiar  a  oeoturj,  to  toollrmlyettabQfhed 

PEV8IOVB. 

1.  The  wordi  ^'total  dinbllltj**ln  thepemlon 
Inwa  haTO  a  teohntoal  ■ignfflaattnn  whloh  oannotbe 


8.  Thto  ooort  oannot  Indloate  In  adTinoe  what  ^ 

oonduot  of  a  pobrgamoos  huiband  toward!  nto 

plural  wlTee  must  oe  In  order  to  ooof  onn  to  the  ra- 

qulrementt  of  the  law.  .^« 

Idem,  §61 

POST  OFFICE. 

8n  UnoN  PAonxo  Baelwat  Oompar; 

PRACTICE. 

8n  Afpbal  AMD  Brbob,  poMfm,  T-0,  H-H 
Banks,  8. 


9,  UMUd  8taU9.  5S6 

t.  Under  teotloo  4708,  B.  8m  the  widow  to  only  en- 
titled to  reoelre  the  Mune  pemdon  to  whkm  her  lius- 
band  would  haye  been  entitled  for  a  "total  dlMbU- 
itj/*  although  In  fMt  he  had  reoelyed  alarger  pen- 
•Soo  becauie  of  a  *"pernianeot  veotflo  dtoebillty.** 

.  Sn  ByzDBrcB,  8, 7.  _ 
Juimmonoir,  28^ 
PRAonoatPOMim. 
BxMoyAL  or  OAimM,  8, 7. 
Tbobsb  AVD  TaunnaB,  4 

L  An  aoawer  whloh  states  material  fsots  omitted 
from  the  bin,  walres  anj  objeotton  to  su<di  omto- 
alon. 

Caeendsrv.  OoMfider,  SIS 

t.  A  defendant  to  a  bill,  who  states  In  hto  answer 
«nder  oath  the  proylslons  of  a  wrltlnf  ,  which  to 
preramed  to  be  In  hto  posessrion,  oannot  oomplain 
that  the  oonrt  acted  upon  hto  admtosion  without 
the  production  of  the  writing. 

*^Id€m,  SIS 

8.  Pleadmgs  must  state  fsots,  not  conclusions  of 

*  AUai€tmav.BmT^  .      4S5 

i.  A  demurrer  admiti  all  fsots  well  pleaded,  but 

aot  oeoceesrily  aU  statements  of  conclusions  of  law. 

PiiUfMNi  i\ilace  Oor  Cbwv.  ifinoMri  Pde.  B. 

Oo^  490 

Iwln  an'aetlon  brought  In  a  stste  court  upon  a  judg- 

«Mot  rendered  In  anollier  State,  an  allegation  ss  to 

the  legal  eigect  of  the  Judgment  In  that  State  to  ad- 

saitted^y  demurrer. 

8.  Two  attematiye  claims,  eaoh  belonging  to  many 
Aersoos,  one  of  whom  has  no  interest  In  one  claim, 
4uid  otheia  of  whom  haye  no  interest  In  the  other, 
cannot  be  Joined  In  one  bin  In  equitj. 

8iaMmf»,  Town  itfSL  Amu,  687 

7.  The  denial  of  the  making  of  a  contract  lets  In 
the  defense  of  the 'jBtstnte  of  Frauds  sseffeottyelj 
M  if  it  had  been  speoifloally  pleaded. 

Dunphw  9.  HyoM,  VOS 

8w  In  some  ceses  where  a  matter  has  not  been  put 

4n  tosuewtth  snftelent  precision  by  the  bUi  or  the 

«cayer  to  not  consistent  with  the  case  made,  a  court 

of  eqnitf  wm  permit  an  smaodment  at  the  MaL 

8.  Ibe  general  rutos  of  pleading  In  regard  toad* 
•miralty  suits  Innimap^  to  suits  InremfOrafor- 
felture  brought  br  the  united  States  after  a  seisure 
•on  land,  the  Aot  of  Junel,  1878,  haytog  made  no 
4)hangetn  the  practice  in  such  caees. 

a](f«V«.UfMtsdatatSl(80Mes),         881,890 


1.  UndertheAcioflfavohff,]fla8,amaa*'oOhab- 
Jts**  with  more  tiian  one  woman,  wtten,  holding  out 
to  the  world  two  or  more  women  as  hto  wiyss,b7 
hto  language  or  oonduot,  or  botli,  heuyes  In  the 
house  with  tlMm,  and  eats  at  the  tableof  eaoh 


A  portion  of  the  time,  although  he  maj  not  ocoupj 
thesamebed,  sleep  In  the  same  room,  oractaauj 


hare  sexual  tntsrcome  with  elthsr  of  them. 

CScMNioii  fk  UmU4d  SlaCei.  881 

8.  Objections  that  the  indiebnent  does  not  aUege 
that  the  defendant  to  a  male  penoo,  and  does  not 
aUegs  a  cohabitation  with  the  wooMn  m  wiyes,  or 
as  persons  held  out  as  wlyss,  cannot  be  raised  iMr 
the  daOendant  haa  pleaded  toit,  eneekDy  m  no 

vBDSCHBBHl  ngHv  was  ■DBBvOw  BBSDWDOB^U 


ByzDBioa,S8, 
Habbab  Oorpub,  18-11. 

iHBURAKOa,  7. 

JUDOMBMTS  AJTD  DaOBOIB,  6w  8. 

JUBI1S,8. 

JUBIBDIOnOH,  88,  88-88L 

liAKDS,  SB. 

LIICITAXIOH8, 12. 

Nboliobnob,  i. 
Patbiit  Bights,  U^  18. 

PLBADXVG8,  JNMlOn. 

poltqamt,  8. 

Pbohibizzov,8. 

Ban  oyAL  or  CAusm,  pcm^m, 

L  A  decree  pro  'conftmo^  under  the  rules  and 
practice  of  thto  court,  is  not  a  decree  aa  of  oouree 
according  to  the  prayer  of  thebilL  It  to  made  by 
the  court,aocordingto  what  to  proper  to  be  decreed 
upon  the  ststemeon  of  the  bill,  assumed  to  be  true. 
Thommmv.  Wooster,  105 

8.  Where  a  decree  to  taken  pro  eoi^sieo,  the  alle* 
gations  of  the  bill  cannot  be  questioned  in  subse- 
quent proceedings  In  the  court  below  or  upon  ap- 
peaL  Anything  in  the  allegations  themselres  tend- 
ing to  show  thM  the  decree  to  erroneous  to  aasigoa- 
ble  for  error;  but  facts  not  found  in  the  allegations 
of  the  bin  are  Jnadmisrihle  to  alfoot  the  decree. 
Id&m,  105 

8L  Brldence  questlonliur  the  yaUdity  of  the  patent 
to  Inadmisslblein  proceedings  before  a  master,  or  on 
appeal,  after  a  decree  has  been  taken  pro  edn/emo 
on  a  bill  for  infringement  and  an  aooounL 

Idem,  108 

4.  After  a  final  decree  the  partiesare  not  bound  to 
take  notice  of  subsequent  proceedings  unless  thej 
are  seryed  with  prooesi  or  enter  their  yoluntary  ap- 


amiih  V.  iroo^oOL  887 

8.  Where  a  petition,  filed  subsequent  to  a  decree. 

Institutes  a  new  litigation  between  parties  who  were 

oomplainantB  in  the  original  cause,  leryice  of  prt>- 

on  the  parties  against  whom  relief  to  sought  If 


Idem,  887 

8.  The  statutes  of  Arkansss  do  not  authorise  ser- 
ylceof  prooesi  by  letter  or  on  the  attorney  of  the 
partj. 

Idem.  88? 

7.  A  complainant  can  haye  a  decree  against  snothet 
complainant  upon  a  supplemental  or  amended  bU 
only  upon  notice  to  the  latter.  No  decree  can  bu 
had  by  one  complainant  against  another  without  no. 
tloe,ffatan. 

Idem,  88\ 

L  Under  the  practloe  of  New  Tofk,wliere  the  aii 
swer  fairly  coyered  a  certain  defense,  although  Si 
indefinitelif  that  greatercertaintj  might  haye  oeen 
required,  and  eyiaence  proper  to  establtoh  such  de- 
fense had  been  admitted  withont  Objection,  it  wai» 
Improper  to  instruct  the  Jury  not  to  conaldar  auot 
eyidence. 

lAoerpoei  A  L.  A  O.  hu,  Oo.  V.  OufUker,   878 

8.  Under  the  practloe  authorised  by  the  Oode  of 

QiUfOmliL  where  the  agent  of  a  foreign  oorpora- 

tlon,  which  to  charged  with  contempt,  willfully  con- 

ceato  himsdf  to  aydd  senrice  of  an  order  to  show 

WmrtkaL^k$AT.Canal0iKV,9itp$nor0U 

871 

10.  The  general  rules  of  pleading  in  admiralty 

suits  in  rem  apply  to  suits  in  fam  for  a  forfeiture, 

brought  ly  tne  United  States,  after  a  selsure  on 


fff•V«.  UMtedStotci,  881 

a  ptooeeding  kindred  to  an  admiralty  pro- 
MdlnglnreM^apleaoffOrmeroonylqtlon  to  held 
to  haye  been  put  m  tosue  withonta  reply  or  replica- 
tion to  the  answer,  and  the  tome  of  fiStthoB  raised 
to  haM  to  teva  bean  SooBd  MfilMt  the  cwmant  by 

idit 


▼cfdietfhere  ter^  te 
« or  biU  of  ozoopooiM 


to  tfi0  ttisww,  or  biU  of  ozooptldiM  nJUnff  qieetfio 

XL  Decrees  of  tboSnpraiieOovirt  Already  entered, 
Bodifled  in  aoooftlmoe  with  ftiiNilatloo  of  oouDseL 

&  Wbcve,  glrfiifr  the  defeodant  the  beoeOt  of 
enwy infereDce that eoald haTebeenfatrty  drawn 
floiB  theetidenc^  It  was  ImiifHrlent  to  antboriae 
ajudaiueuiin  Us  faTor,  a  peremptory  Inatmctton 
for  n«  plaintlfl  was  proper. 

JMoSEaOa  fiidSard,  919 

\L  The  Sopreme  Court  of  the  District  of  Oohim- 
tiiahaanot»ataapeclal  term^the  lame  diwaretion- 
ary  power  OTor  ita  Jadgnient8«  rendered  at  a  pre- 
Tioas  term,  without  any  modoa  or  other  proceed- 
ing to  that  end  made  or  taken  at  that  term,  to  eet 
them  aside  and  grant  new  trials,  which  it  has  over 
lodgments  when  such  proceedings  are  taken  during 
theterm  at  which  they  were  rendered. 

If.  After  the  cerm  at  which  judgments  were  ren- 
dered the  power  of  the  court  orer  the  parties  and 
orer  the  record  remains  oniy  in  certam  excepted 
cases,  when  on  motion  it  may  bejinrged  of  clerical 
enoia»  or  the  iodgmentroTorsedpy  proceedings  for 
errors  of  fact,  in  analogy  to  the  praictice  in  cases  of 
wilts  of  etror  coram  wWt,m:iless  it  be  invoked  l^ 
bill  in  equity. . 

zSemT  1018 

li.  The  decisions  of  the  Maryland  oonrta,  founded 

on  general  mrinoipleB,  rendered  since  the  organim- 

tion  of  the  District  or  Oolmnbla,  are  not  binding  on 

the  courts  of  the  district  as  authorities. 

lOem^  lOlS 

PBIHCIPAIi  AHD  A6EHT. 

Bquitt,  i. 

Under  the  ciroumetanoes  of  the  case  presented 
the  purchaser  of  the  land  was  not  the  agent  of  the 
other  party,  and  the  law  implies  no  promise  by  the 
latter  to  repay  the  price  as  for  money  paid  out  at 
his  reouest. 

awmslhi^^Bytmi  708 

PRINCIPAIi  AHD  SURETY. 

In  the  absence  of  the  mutual  agreement  of  the 
grantor,  grantee,  and  holder  of  tibe  incumbrance 
to  that  effect,  the  relation  of  principal  and  surety 
does  not  exist  between  the  grantee  and  grantor, 
and  the  latter  is  not  discharged  from  his  liability  by 
an  agreement  between  the  other  parties  to  exteiM 
the  tune  of  payment. 

Shi3>ftsro  9.  Ifoy,  456 

pbohibitioh; 

1.  The  final  Judgment  of  the  Soprsme  Court  of 
the  District  of  Golumbiaonapetitionforawritof 
prohibition  to  the  Secretary  of  the  Navy  and  a 
court  martial  conyened  by  his  order  to  try  a  pub- 
lic officer  for  ofTenses  punishable  by  dlsmiiga],  may 
be  reyiewed  by  this  court  if  the  salary  of  whk^sucn 
offioer  might  be  deprived  upon  conviction  exceeds 

$6,ooa 

SmUKv.  ITMtfiav,  601 

2.  Whether  the  court  below  should  grant  or  re- 
fuse a  writ  of  prohibition,  is  not  a  mat^  of  discre- 
tion when  the  court  whose  action  is  sought  to  be 
prohibited  is  dearly  without  Jurisdiction,  and  the 
defendant  objected  to  its  Jurisdiction  at  Uie  outset 
and  is  without  other  remedy,  and  a  refusal  to  grant 
ft,  where  all  of  the  proceedinffs  appear  of  record, 
may  be  reviewed  by  this  court. 

Idem^  601 

8.  If  an  officer  of  the  navy,  while  serving  by  ap- 

? ointment  of  the  President  as  chief  of  a  bureau  and 
aymaster  General  in  the  Navy  Department,  makes 
unlawful  contracts  or  nayments*to  promote  the  in- 
terests of  contractors,  ne  may  lawfully  be  tried  and 
convicted  of  scandalous  conduct  tending  to  the  de- 
struction of  good  morals,  and  to  the  dishonor  of  the 
naval  service,  by  a  court  martial  composed  of  na- 
val officers,  and  a  writ  of  prohibition  will  not  be  is- 
sued to  prevent  such  trial  and  conviction. 

Idim^  601 

4.  Where  a  court  martial  has  Jurisdiction  of  the 

subject  matter  of  the  principal  charge,  the  addition 

of  another  charge  varying  in  form,  but  for  the 

10«0 


same  or  sfanllfg  sets,  afllordiao  ground 
a  writ  of  prohibition. 

Idem, 

8.  A  naval  eourt  martial  may,  at  any  time 

its  dissolution  by  the  Secretary  of  the  NaT7,  be 
convened  by  him  to  reconsider  its  proeeedtliigps. 

JdgtH, 

C  Awmof  Drohfbttion  cannot  be  BMde  to 
the  P*^2?^      ^  '^"^  ^  error  or  eertiorarC 

T.  Upon  an  application  fOr  a  writ  of  . 

toanaval  court  martial,  the  Secretary  of  tiieNmwx 
should  not  be  Joined  as  a  pi>rt7  defendant. 
Jdem, 

8.  It  seems  that  proceedings  upon  a  petttkm 
a  writ  of  prohibition  must  be  considered  as  on 
common-law  side  of  a  court  having  botti 
law  and  equity  powen. 

H  Whether  the  Supreme  Court  of  the  . 
Columbia  has  power  in  any  case  to  iame  _  „ 
prohibition  to  a  court  martial  is  not  decided. 
Idem, 

PUBLIC  LAHDS. 


RAILROADS. 

8mi  Apfbax.  akj>  Sbbob,  8Ql 
BOHDB,  1,  8, 9, 18. 


CON8TEn7TICUI.4Ii  IdLW,  44,  Ifi,  M,  HL 

Equitt,  6 
Ihdiakb.2. 
jubibdiciioh,  14. 
Lauds,  8, 80-a.  8D-84. 

MA8TBB  AHD  SBBVABX,  8^ 

MOBSOAOas,  2, 8, 1& 

Navxoaiioh. 

Mbgijoshob,  8L 

Patbrts,  Sk,  10. 

BmovAL  or  Causib,  10»  n. 

8trski8,8-4. 

Tazss,  1-4, 7-18. 

1.  A  Judgment  creditor  of  a  railroad  company^ 
having  a  right  of  way  actiuired  by  grants  from  th^ 
owners  and  by  statutory  proceedings,  levied  oi 
such  right  of  way  and  purchased  it  at  sheriirs  salew 
He  subsequoQtly  contracted  with  another  company 
to  oomnkne  tlie  road  and  convey  to  it  all  his  title 
to  thefnmohises,  right  of  way  and  property  qf  the 
old  company.  He  ccmipletedue  road  and  gave  pos- 
session, though  not  paid  in  full,  tothecorporaoon, 
the  franchises  of  which  with  its  interest  in  the  road 
subsequently  passed  by  foreclosure  to  a  third  oom- 
pany,  against  which  the  said  purohaeer  bronglit 
ejectment.   Held,  that  he  oould  not  recover;  that 
the  right  of  way  could  not  be  sold  to  one  who  did 
not  own  the  franchise,  and  that  tlie  defendant  wne 
not  estopped  from  diqmting  his  right  to  recover. 

EadAlcu  B.  Go. «.  Doe,  186 

8.  The  author!^  of  the  Kansas  Faolflo  Railway 

Company  to  extend  its  road  into  Missouri  was 

grantedby  Congress  under  its  power  ^ to  regulate 

commerce  among  the  several  States.** 

Union  Pac  B.  Go. «.  Myen,  819 

8.  The  statutes  of  North  Garolma  giving  a  lien  to 
mechanics  and  laborers  and  regulamig  sales  under 
mortgages  given  by  corporations,  do  not  give  to 
those  performing  labor  and  fumishing  materials  in 
the  construction  of  railroads,  a  lien  upon  the  prop- 
erty and  franchises  of  the  corporation  owning  and 
operating  such  roads.  Ordinary  mechanic^  Uen  lav: 
^ould  not  be  interpreted  as  giving  a  Uen  upon  the 
roadway,  bridges,  or  other  property  of  a  railroad 
company,  that  may  be  essential  in  the  operation 
and  maintenance  of  its  road  for  the  public  purpose 
for  which  it  was  established. 

Camn.  of  Buncombe  Co. «.  2bmmey,  808 

4.  On  petition  for  rehearing  this  court  adbereB  to 
its  original  opinion  that  in  North  Carolina  railroads 
are  not  subject  to  ordinary  Uen  laws. 

Idem,  308 

6.  The  president  of  a  railroad  company  is  not  oerw 
sonaliy  liMde  for  losses  aUeged  to  have  resulted  to 
the  purchasers  of  its  bonds  through  fraudulent  rep- 
resentations contained  in  droulars  of  the  oompsny 
signed  by  him  as  president. 

ranTFeelv.lFinsCon,  884 

8.  Representations  contained  in  dronlais  inoed 

by  a  railroad  company  to  advertise  a  new  ivueot 

bonds  for  the  ccmstmction  of  a  branch  line,  irt 

held  to  have  been  superseded  by  the  mortgage,  glv- 

Hi,  115,  lie,  117 11.  s. 


QmxsAL  Ifdkx. 


•a  br  tbtoomtmaj  to  m 


red  bom  til*  ternH  ol 

oKt  vuB  tnaiiota  Une  ibi 
)  leocUi  doM  not  req 

Iragtb,  MpMkllr  ■■ 

of  tlw  boDdi  wan  mho  glvta  ■  laooiid  n 
tba  oomfMinr^  buId  Une. 

8.  mi«(«  b  no  prfrl^  or  tnfltrelatloiiexlaHiiK  b 
tweeo  tlM  prealdeiit  ottti«llroadMiiii[iui7>i>3cL. 
puTohMsn  of  lis  bonds.  In  tbia  omb  tli«  purchaten 
obMlDBd  In  tbe  nortgaM  Uie  only  aBcurlV  tor 
whiah  tha;  oODbaotad.  R>raDrlnipnner«rmuid> 
foprlatlaa  at  ttw  prooecoa  ol  Um  bonda 


vrlUi  an  ezMution 


;  la  only  Uabia  to  tba  oompanv  m 
nnlatilt  b«  to  a  Jiid«me(Aaadli 
itlon  totamed  MiBa  Bom. 


of  a  State  mar  Dz  tbe  amount 


ftf  Hiioad,  orpraKall , 

inrr,  in  a**eariuc  tuob  danagaa,  mar  exenlMthi 
oiacretlOD.   nui  addltuiul  onuuei  an  b;  «aj 
pnnMiment  to  Uie  comiianj  tMtbneKUnoae:  ak«. 
It  la  not  a  TaUd  oblMtion  tbat  the  anaera  liMtwd  e( 
tbe  State  reoeira  t' 

Mo.P.B.Oa. ,  

la  Tbe  pMaent  MMoml  TteOo  Baflwav  Ooa- 
panrwHCfeatedbTtbedlMOhitlon  of  stven]  old 
oorapaniea,  nodar  tba  lawa  of  UlMCiurl.  and  t£e 
tablbbment  of  the  new  oompaDv  to  t^n  thtfr  pla 

PaOflHrn  FttlaMCbrOa.<L]rooHHi>tu.  A. 


IL  A  oontiaet  made  to  tbe  farmer  Mliiiii.  .  .- 
«dflo  COnpaoT  with  PuIfinan^FalaMChrCiimDanT 
tountbatedM^oaiaoD  •■Its  own  road,  and  all 


Mdiowned  or  oooBoUed  br  thel 

uthaUmeottheooDaoUdiSkni. 

U.  Tbe  &  Loom,  Iron  Uoaotaln  * 
wn  Oonpanr  li  not  oontroUed  br  tl 
<tto  UaUwuOompanr  wf -'-  "--  - 

Uem,  "™*""'" 
_U.  AeQnitrtohanam/ean^irantnoreiietwthe 
Pullman  Oompanr  baaeil  on  Ilia  nature  of  Ha  bid- 
MM  and  Iti  pact  ralatlona  to  the  St.  Louli  Oomiwiir.' 

U.  A  Stale  baa  power  to  limit  railroad  oherna 
for  ttaagortatton  within  ttaown  Juitodlctton,  un- 


__„  .  ^^  -  <»'nW>  f*  tfce  power  of  Oon- 
■nM,  and  tUi  poww  ean  onl7  be  ternioed  awar, 
B  It  all.  br  wordi  of  podtlTe  gtant  ortbalr  equlra- 

16.  Tbe  pant  of  power  to  tba  dlreoloia  of  a  nil- 
nod  oonvanr  to  make  br-lawt,  rulei  and  iwi  ~ 
tloBa  for  the  managemail  of  tia  aSalra,  don  not  I 
enptlt  fnm  (be  opentlon  ot  lawa  iiiliMiiiiii 
auoted,  wItUn  Uie  enpo  of  lacfclatlTe  IpEwSTfor 
the  tegtUatloD  «f  the  budnma  In  whlob  It  li  author- 
lil««, 

Ul  The  KiBnttoaiaUraad  oompanr  of  tba  power 
■from  time  to  time  to  Bctegulate  and  noefre  tba 

toll  aod  oharsn"  to  ba  reoalTed  br  t"~  " 

"-*' —  — i_*L Tar  to 


e,  wltUn  tbe  Ibnlmot 


T  of  tbe  UobOe  *  Obh)  BalbiMd 

Coopanr  eontalna  no  oontnot  the  obUaatlon  of 
wtdob  la  tesaliad  br  the  UlaalMippl  rtMte  ot 
Uuoh  IL  ueL  creatine  a  oomml^oo  to  proTlda  for 
the  [emulation  of  fMcht  and  pamencer  nte^  pr^ 
Tent  unjuat  dtaortmlnaUon,  ana  enforca  ontain  po> 
1. 1— — . "-o^  oompaalaa  do&c 


Idaat,  au 

U.  A  taluoMd  oompanr  etaartared  br,  and  canr- 
lof  on  Im  tmrinam  in  twoormonStMta,lB.foriui 
purpoan  of  loeal  ■overamaDt.  a  domaatlo  oorpora- 
Uoo  U  aaeb  State,  and.  wltUneeoh>«at«,anbleot  to 
M lawa MioallmatMra  not  wtthln  tba  auiluam 


a  don  M«  Mnr  to  tba  oo 


paor  the  equal  proteoUon  ot  the  lawa,  nor  depriTe 
It  of  Ha  ptobertr  without  due  prooen  ot  law,  with- 
in tbe  meaiuni  of  tbe  FourteeDth  Amendment. 
Icbm,  a>a 

n.  nitaoonrtavien  with  the  Supreme  Court  of 
MlMlaalppI  Uiat  aaU  Aot  la  not  repiwnant  to  the 
Ooaatttution  of  •>--•■■"•- 


,  as« 

n.  ThlaooDTtalaohOldathatBaldAetlaDotaoln- 
ooniiatent  and  unaertaln  u  to  be  abaolut^  void 
upon  It*  face. 

Idem.  «■« 

tl  The  grant  otpower  to  tbe  pmldent  aoddireo- 
lon  of  a  railroad  oompanr  to  eambllih  auah  ratn 
tor  trBUaportUton  n  tber  mar  deem  proper  and  to 
ebuge  tbem  at  pleasure,  leavM  the  Btata  tree,  with- 
in tbe  limits  of  Its  sennal  autborftr.  to  aot  u  to 


I  sencnl  m 
Mau^  rat 
Bumev.m.v^U.AB'Oti.,  ww 

S.  A  oonontlon  of  one  State  whan  openttng  a 
road  In  ancAber  State  nleneeaubleotaiteif,  aito 
that  road,  to  fuobloeU  lesUatlon  a>  would  have 
been  a^loatde  to  the  lenor  bad  DO  lean  beeo  m^^ 

U.  Tbe  prorUon  bi  the  diarter  of  the  Hew  Or- 
leans* Morthmatem  Kallroad  Oompany,  that  In 
Oxlng  nt«  tboe  ^all  be  noKllaarlmlnation  In  taror 


the  operation  of  tbe  Rallraad  Baparrlaloo  Aot 

of  HtaalMppl.  _ 

Slone  v.ir.O.*S.ILR.Oo^  «61 

tt.  Where  a  atatnte  provldn  that  oermln  prop- 
ntr  ot  a  railroad  COTpontlon  ihall  be  exempt  from 
taxation  •*tot  ten  nan  after  tbe  oompletkin  of  aaU 
road,"  tbe  time  preoeding  the  oomi^etloD  of  the 
road  la  n  dMiDot&eicludedn  thetlmeaoooeeding 
ten  reenefler  Itaoompletlon. 

rtdUbiMV,  a.  iP.B.  A.  Qo.  0.  Dtnnl$.        110 

sa.  An  Intention  to  •orrender  tl 


entbeUfWatu 
id  immktiLkable ' 


IT.  The  omlaalon  of  the  taxtng  offloeia  of  tbe 
State  In  prerloua  ream  to  aawn  the  propertr  In 
^ ._.  y„  dutrlmpond  briBW 


»ooatrol  tl 


quntlon 
uponf- 

wh£b' 

n.  rne^entookrftOnat 
atrootlon  Ctompaor  acoulred 
UenOD,  tbe  qpDaOrpctedi 


of  aai 


r  Its  oootraot  o 


Newport  and 

Mar  tt,  in*. 

Bastero  Ballwar  Con- 

t  aald  road. 

WrlOM  V.  Egnl«efev<t  O.  S.  B.  00.,  Ml 

Tbe  Contruotlon  Companr^  oootiaot  wm 
•uuriOt  to  the  terms  and  ooodltlona  of  tbe  oootract 
ot  Jaouarr  18,  1878.  between,the_owowa  ot  tbe 
Hararllle  ft  Big  Saadr  Ballioad  and  tbe  Eentuokr 
AGMatBastem  Hallwar  Oompanr  toraooodtilonal 
nle  ot  aald  road  to  tbeBallwar  Cbmpanr.  ot  whlofa 
oontract  tbe  Oonatruotioo  Oompanr  Bad  Dotloe. 
tikm,  **1 

n.  Dndcr  tbe  mortgage  executed  br  the  Ken- 
.uobT  *  Great  BaateniRallwar  Oompanr  oo  Feb- 
ruarr  IS,  un,  tbe  PartDera*  Loan  and  ftuat  Com- 
pany, n  morlgagee,  took  only  aueh  rtebta  as  the 
mortgagor  had.  or  anbaequeotlr  obtained,  n 
agalSTtba nadcn of  tbellar*<^e  *  Big  Raodr 
HaUrQad,widwMthwefon  bound  l^lbetorrHture 
nndartbeooodltloaal  nle:  andn  to  anrrlrbtaof 
wayeoqulred  br  the  mortgainir  along  the  line  of 
tbe  HajavlUe  ±  Big  Bendr  Ballroad,  other  than 
tboae  purchased  from  the  ownen  ol  nid  road,  tbe 
ronbUlia 
Hatthern 
roceodiog. 

a.  A  grant  M  a  railroad  oompanr  ot  "all 'the 
rights,  powera,  and  prlrllegea."  or  "all  the  powers 
and  prlTllege^  of  anotbn  oompany,  eotlUea  It  to 
the  aame  ezemptiona  from  taxation  that  the  other 
oompanr  Ml.  ^n  appUeatWn  of  thia  rule  t"  ■ 
atatunotTaoDaaaeeia'  ' 


purchased  fr 

bill  la  not  BO  drawn,  a.. 

oan  be  aubjaintad  to  the  mortgage  In  thIa 


._!  tenUtr  Of  the  Mta  ^  «■  attar 
ot  tlie&  properttai  to  tka  Panr^  .Afteon 
'^TnnaiiT  ouinot  now  ba  a 

ife^lilr  boDdboldos.  a 

pending  UMaaHon  ana  ttw^ 


•wKM  M>  pottntT. 

*•  boUw  <rf  ■  lawloritT  of  tiMMaafc  of -^ - 

MWMlitoitoMuniiiadmUusmr  i&«i 
««M  ttiwl  «Bd  Bwabal  cfa*  •total. 


ii«i^T»^no(yai    I  "  f  I 


ttodkoMla- 


UL  TfaaC  wUto  tb*  ordlnarT  iiiiiwm  of  tha m- 


riwnUbe  •■ 


Uw  mon«as*  kaa*a<  my  nad,  n 


Jdm, 

&  A  d^ndutt  omiM  taaka  u  actloD  ■ 
wfaloh  ■  ptalntUt  hM  etoeWd  to  maka  Jolat. 

i<l«M, 

4  AniZbon  teontkt  to  •  ttBU oout  acal 
tnoorponWd  oompuv  of  tbMSteteBiid  adl 
uiother  Btete  to  aomp«l  the  Omnaftr  a(  Mo"^ 
boolu  of  ttaa  T*"r  la  not  ramonbia 
114,11&.11S,113 


tTitlmPaa.B.go.v.ltnin,  S19 

IL  The  ITnloii  Paomo  Bafuoaa  Oonypaaj  sod  the 

1tx»*  FMdfla  Bafiwur  Oomt«ii7  an  ooipoiatJoM  of 

the  Dnlted  StatM  wn^  oertaln  Aifs  u>d  tarrt- 

tOTisl  oorponltoiM  m*«  t«cia  «maoiU*)mi  wltb 

tbMD. 

£««,  at* 

prnnwrttiiBi  tor  iiid«Dlii0  •  MmM  •  IrUl 
bsfora  the  iDBTorfi  In  Iti  nature  an  taiquert  of  ralu- 
■tlona  end  MMinneoti,  not  baTUc  the  phanoter  tf 
•ntt,M>4a  pMitloaAirremoTBl  mar  be  Uad  after 


— reOeoanM— .—___».___-»._ 

Joint,  ^pMnttS  mar  «laM  to  aoe  eaehtetaidant 
■epar^air,  or  all  Jotntlr,  and  tto  defeodanta  ate 
MM  pnStted  to  ol^eat. 

I*.  iSakut  that  MdiBwnt  may  be  nodered 
•aalnat  a  part  of  the  anwrfante  oolr,  doea  not 
widea  )OMt  aetlon  In  toM  Into  aeparata  patii  any 


IT.  A  ntt  bL  __^ __.  _j 

fltBte,a^Un«ta«e«poiattono(  theMma  OtaM,ai>d 
a  cWaM  of  aDDthar  Steta,  li  not  reakomrte  Into  the 
OromtODiirtof  ttMOottedatalaaiiDdvMc.  I  of 
the  Aet  efllard  H  un. 

QrMip  %.  TkmUr.  ns 

^U.  Aflaraoaaaetaaabaaapnparir  r^WT«d,lhe 
tetra^MoodfDevpaniMaaaaot  ooM  the  »cli- 

M.lKSa'tt  MeanidkU aone tttia, i^fM^nrtr- 

vim>edalaated^  toe  oowmeOooTTTw^SSl 
tuttoB  or  a  law  of  the  VnHed  Slaua,  orniatalDed 
'  motion,  tfaacaae  111 


_  Jlar<nv.jrqH]rita.<>f^.r. 

n  AaeparatedafeaeebraaedeCendaattoaMnt 

•■ttwaloit  hta  and  othwe  apona  Mnt«r Joint 


Obssuai.  boxx. 


Ibindti.  WaOitr, 

IS.  An«r  a  case  bu  beeo  tried  In  >  state  court 
•nd  the  tudffmenc  reveraed  br  a  sapenoritate  oouit 
and  thBcue  remanded  toraaew  irlal,  It  is  too  lata 
to  Oto  a  petltloD  for  a  temoval  of  the  oaae  to  the 
lederat  court. 

Oorev.  Vtnal.  91» 

n.  la  a  >olnt  action  for  tort  aeatnat  two  defend- 
ants, one  of  the  detendanta  cannnt  remove  tlie 
eauae  on  the  ground  of  oltiienship  if  the  other  de- 
fendant It  a  ciiliea  ot  the  Mme  State  m  the  plain- 


ft.  The  rtgbt  to  11 

Maicfa  S.  inl.  Is  loettva  failure , 

"  before  or  at  Uie  tens  at  whtoh  said  oause  oould 
be  flnt  tried  and  before  the  trial  thereof,"  and  It  Is 
not  reatored  bj  a  aubaequeDt  amendmpnc  nt  tha 
pleadlon  preMntini  different  bsuca. 
fqEn^  JfUTC.  /ni.  Co.  V.  murath, 

S8.  A  Mate  oourt  It  not  bound  to  sui 

lurMletlou  of  n  salt  on  a  petition  forremoTal^^ 
Ul  a  case  has  been  made,  which,  on  Ita  face,  shows 
that  the  petitioner  baa  a  risht  —  ■'-  ' '— 


Slimtv.  SouOi  OaroUno. 


„^ ,  9a> 

n.  All  tauee  of  Ikot  made  on  the  petition  for  re- 
nOTnl  must  be  tried  In  the  drcuR  oourt,  but  Uie 
state  court  la  at  Ubert;  to  determine  for  Itself 
whetheron  the  faoe  of  the  record  a  mnoval  baa 
been  effected.    Ifltdeddeaasalnat  the  remoral  It* 


5 

It  of 

looe 


them  as  such  Is  not  removable  unless  al 


REPLEVIN. 


<a  oaonot  maintain  tnderln 
•  ther  have  each  and 
.    Alls  rule  U  twoK- 


KUlntafn  replevin  agalnM  them. 

Jdpni,  »*»« 
a.  The  PemtCTlTanla  Act  of  May  IS.  1S71,  No.  US, 
sec.  S,  conceminB  acttons  of  replevin,  has  no  opera- 
tion as  between  tenant- *-  

Idem, 

BULBS. 

1.  Custody  at  priaoner  on  iittbtat  corwi  pending 


CoHTKAOiB,  1,  t,S,  a,fl. 
FitACiiin,Eiri  OonTBTAXOn,  1,  t, 
Iktiiuiai.  (fVMPB.  L 
JuDonirra  Aim  Dacnan,!. 


a  meroantlle  oontiaot,  a  statement  deeorlp- 

tlve  of  the  subject  mBtler,  or  of  tome  material  '- 
oldent,  such  as  tbe  time  or  plaoe  of  shipment,  Is  .. 
dlnarl^  to  be  lenrded  as  a  wuTBntr,  or  condition 
precedent, npoB  the  failure  or  nonperformance  of 
whMi  tbe  paitranrlered  may  repudiate  tbe  whole 

Worr(ng(«ii«.  WrltfiU 
FW«vv.i>ape, 
1081 


1.  Dnderaoontonot  fortbesBleofWn  d 


rope  V.  ^uis,  >»• 

B,  Under  the  laws  Of  """■"■  a  sale  by  tbe  TODdcr 

to  defraud  hlB  credlton  Is  not  Invalid  aa  aealnac  tbe 

vendee  If  be  purchased  In  vood  &lth  and  for  a  mat- 

Solent  oonalderaUan. 

Jontt  o,  Stfnpson,  1*9 

B.  Thelavpreeumeatbepcoeirionottbeveode* 
to  have  t>een  rlfbtfully  aoqulreik  and  wben  It  ap- 
pears that  ft  (ufllolent  eonaldenmon  was  iwtd  tbe 
TMldee  Is  entitled  toa  verdict  and  Judcment,  ankse 
It  appears  ftfflrmatltrely  that  be  porohneil  b>  bad 

Idem,  74S 

T.  A  sale  will  not  be  set  aside  for  tnadequaer  of 
prioe  unlesaltissogi-eatas  to  shock  tbe  coaaoiciK& 
or  unlesa  Uieie  be  additional  circumstance*  tr*"— ' 

Orajfan  V.  DwrgeM,  U* 

S.  If,  In  addition  to  vrosa  lnftdeQO*«Taf  prtoetlbe 
purchaser  has  been  lutltrofanyunfilrneBiOrlMa 
taken  any  nndne  adTantace,  or  If  the  owimt  or 
party  Interested  In  the  uimita  tj  baabas 
tuiprlsed, the  sale  wlllbe  resarded  aa 
android,  or  the  vtttj  Injuied  wlU  be  pi 


n  ]adiolaI,a 


iwell  as  private 


... — .. ,_  ._. suspicion,  lu 

appears  tbat  it  was  no  fault  of  tbe  tnirer. 

IIL  Dpon  examination  oftlieentlreGesetU 

finds  aderignoD  tbe  part  of  the  defendant  to  ma- 
lead  the  complainant  and  InU  her  Into  security,  and 
tbua  to  prevent  her  from  redeeming  tbe  piopcrtv 
In  quesfloQ  within  the  time  preemibed  by  la*;  and 
sustains  tbe  decree  of  theoourt  below  allowing  tur- 


SET>OFr. 


L  Aoc 

money,  which  tbe  defendant  aUegea  IL  —  ^- — 
Ingt  to  have  been  advanced  by  him,  and  uaed  wtib 
his  concurrence,  to  carry  on  a  oambUns  tmaao- 
tion.  And  thefaot  that  tbe  plsIntlS  beUevrd  tbe 
tnoMOtlon  to  be  legal  doea  not  affect  the  right  o< 


HiMrttu  o.  VcOneo, 

i.  Under theOhlo  Oodea 

tbe  Mme  footing  and  Is  to 


mlMsatfltw 


be  tested  bythesa 


an  likdependent  action. 
SPECIFIC  PERFORMAHCE. 


eof  the  oi 


. ^.,_.^ 4.,  In  the  clroumstance, 

footing  tbe  rights  of  the  parties,  where  tfane  la  not 

eipreaaly  or  unpUadlr  of  th( -•.,.-   --_ 

trtiot,  a  oourt  of  equl^  will  n 
dflc  perf ormanoB. 

HOIaaU  V.  Ealon,  S 

STATE  LAWS  AHD  DECISIONS. 


Li.LAW,lM0,tS,41-«S,TS,T«,7l. 

ConpofunoMB,  S,  t. 

114,11&,11C,111C.S. 


Okmbbal  Iudbx. 


CBDfDt  AI.  JiiW,  POWlnk 
BTIUMWCI.  POWITO. 

eUAKDUK  Alri>  WABD,  pONiBL 

JmisDionoM,  1-9,  so,  8L 

iJKnATIOBB,  ■•  ^t.''  <• 


L  IbedecWoDofttaeBapreiiMOcniTtofUieBtato, 
ttbiurti  AliIb,  Ib  entltlod  to  peouliu  raapeot,  tbe 
aiiMBoii*  lUTolred  ailiiiiK  npoD  tbe  kMMl  lav  of  tb« 
ftals;  butltliiMtooDcInilr*  In  thooonitaot  Ito 
Pnfwa  8MM 1 1 1  iliiw  It  hM  beoomsBmleotprop* 

'  (HbMm  c  i4vn,  MO 

1,  Wbenthe  deaWovot  the  lilab«it«onrtaf  ■ 
ttaU  mablkb  B  rule  «(  piapeR7wV>H  ■■«  rule 
ta  foUtnrad  br  ttato  oouii. 

Od«  «.  Punpellv.  M* 

&  Undertbededaloiiof tbeBnpreoMOoDitofD- 


1.  DDdartbe  daoWoiia  o(  thai 
iDeatb7defBiilt.[      ' 
'OluBlre  upon  tba 
ooUBtomllr. 


,«!: 


tir  tbeappc 

a.  WbentbBltoblU^vf 
Dptm  nafrodable ™— 


inotoontMer  an  oUeotlon  niMd 
thBdTCraemppMdedtroD. 

IomJ 


ofaSuK 


jindmoit  V.  Santa  ^wmi,' 

T.  VhUs  tbe  maxta  ot  thoDnl 

and  Bpplr  tbeoooMruotioD  of  Ot 

of  n>  tbuUtutlOD  and  itatataB,  it 

ttUw  ot  tlila  oonn,  thM  rtglit*  Mamlns  under 


«ptciioolnUwn 


«t«t«oouKbMUUMUiioed  ltBOOMtraottoo,tb«ted. 
«tml  court  altlioiisli  kanlnc* """" 


It  dMermiDe  tbt  queWloo  upon 


9.  nMAotoftbeLacWttnnaf  nilnoliaf  FAru- 
BIT  a.  un,  k  beld  tTtliliOinirt  to  ba  nlld  ■awlili- 
ID  the  prinolple  that  the  LefUataremar,  bjr  tMn>- 
•otlv«Matiite«vb«DDOti«Mrtot«dbrU:    " 


of  iuboiAtnate  oiBoMpa)  aceoot**,  wbtcaim^iuK 


STATUTES. 

la  Oofl  siiTUTio  VAb  Law,  ZL 

"-•- ~  "■ --DDaoiSloirB,  jNu 


SiAnLawiu 


L  Id  the  BevlBeil  Statutea,  aeo.  aWKaDde 

from  the  other  part*  ot  the  '*OTllliigbta"  j .^ — 

I*  to  be  eoDstrued  acoordlivlT,  but  with  ref  areace 
to  tbe  ireiieral  nilea  of  loi^ptetatloa  appUoable  to 

Bovnan  o.  CMcago  4tS.  W.ILR.  Co.,  KM 
t.  The  Conatltutloii  and  a  ttatuta  under  It  vfll  be 
oonMrued  together  aa  one  law. 

OinelnniiU.iV'.  a<tT.P.i{.  Col  «.  E<ntiie)iK 

It  Statata*  muat  be  intaipreted.  tf  poatlbie.  bo  aa 
to  make  tbeta  conHMent  wftb  tb«  ConttltuUon  and 
the  paiamount  law. 

iTuKTV-IIIlnoD,  dlB 

1.  Statutea  that  are  oonatltatloQal  In  part  odIt 
wlUbanpheldeoIaraathejaianotln  oonBlot  with 
tbe  ConaUcutlon,  prOTlded  tba  parta  an  aeparatale. 
Jilcm,  610 

S.  In  ooaatrulnff  atatutea  whiob  are  binding  on 
Statea  aa  oontraots,  the  wonta  employed,  tf  oapeble 
nf  mnpA  than  obe  meanluff,  are  to  be  fflr^n  that 
wUoh  It  b  apparent  tbe  partlea  Inteoded 


STREETS. 

L  Tbe  title  to  the  Mi«Ma  ot  Waahlnvton  I 
United  Btatea,  and  the  right  to  use  them  ' 
other  than  the  ordinary  nae  ctf  atreela  ahoi 


■ttmmdt  D.  BoUimora  4  P.  S.  R.  Co..  S10 
Z  Ha  Bdtliiioni  *  Polomao  Ballroad  Dompanj 
can  oooupr  onlr  moh  aOeeta  In  tbe  City  of  waah- 
IngtoaaabBT*  Men  expreatljr  dealgoated  by  Con- 
■reai  for  that  purpoasL 

Mem,  •«• 

&  neMldcoiiiiianTwa*  not  OTBanlaed  under  tbe 
fMMtal  oorpOTatlon  lawof  theDMilotof  Oolumbta 
andltderlrca  no  authorltr  under  that  Act  to  um 
tbaitnMa  of  the  City  of  waihingtoiL 

IdML  aifl 

L  TbeHarylandabartarotttaeaaldcoinpBnrdoes 
not  oonteranr  power  to  oae  the  Rneta  of  sei^" 
an  Incident^  lb  right  to  run  toe' "- - 


ihclt]'. 
an 


SUBROGATXOH. 

8a  IVBUBAirca.  >. 
TAXES. 


i.L*w.lliI*-».n,H»-tt. 

•a.  "0,71. 

Boi>l«.U. 
BTTDaHca,  U,  Ul 
BQtnTT.  IB. 
tKi>tAin.t. 
Iiij(rN<;non*.l.l 
Ivmuai.  RivBHUB,  X  t. 
JiTBiaiiicnoa,  11,  U. 


Qknxbal  Indxx. 


poratloo  is  taxable  notwtthstandliig  the  iNmiient 
Dj  the  ooiporatioo  of  a  tax  on  tti  pcopertj  nuated 

S.  Tlie  law  of  LooislaDareqairinff  theooorL  wtieo 

rendering  a  jodgmeiit against  a  parish  to  oraerthe 

levy  of  a  tax  to  pay  iL  is  properly  oonstroed  with 

referenoe  to  the  tax  lunit  fixed  by  the  Act  of  1872. 

8iewairtv.PoUeeJuiryofJewer9on,  688 

C  A  judgment  creditor,  npon  a  Judgment  ob- 
tained on  a  contract  made  Bubeequent  to  the 


age  of  tlie  Act  of  18724snot  entttted  to  a  iNOfKlamiit 
to  compel  the  leyyof  a  tax  in  excess  of  the  Umit 
fixed  by  that  Act. 

litm,  588 

7.  Land,  owned  by  a  religious  corporation  or  so- 
ciety in  the  District  of  Oolumbia,  which  is  neither 
actually  occupied  fbr  a  church  building,  nor  rea- 
sonably needed  and  actually  used  for  the  convenient 
enjoyment  of  such  buflding  as  a  church,  is  not  ex- 
empt from  taxation,  whether  used  for  any  other 
purpose  or  not. 

0«hhon«v.i>Cstrfeec/ CblmRMa,  880 

S.  In  the  exerdseof  its  power  to  levy  taxes  in  the 
District  of  Columbia  for  distriot  nurpoees.  Congress 
may  exenipt  certain  nlsssnn  of  property,  or  tax 
them  at  different  rates. 

JdMR,  880 

9.  The  right  of  a  State  in  which  personal  property 
issituated  to  tax  it  is  not  affected  by  the  faoi  that 
the  owner  resides  in  another  State,  which  taxes 
him  for  the  same  property  as  a  part  of  Us  general 
estate  attached  to  nis  person. 

Coe  V.  Townof  JBtroL  715 

10.  Products  of  a  State,  though  intended  for  ex- 
port to  another  State  and  partially  prepared  for 
thai  jmrpose  by  being  d^;K3etted  at  a  place  or  port 
of  shipment  within  the  State,  are  Uabfe  to  be  taxed 
like  other  property  within  the  State. 

Idem,  715. 

IL  Exportation  is  not  begun  until  they  are  com- 
mitted to  the  common  carrier  for  transportation 
out  of  the  State  to  the  State  of  their  destination, 
or  have  started  on  their  ultlnuite  passage  to  that 
State.  Unto  that  time  they  are  taxable  as  a  part 
of  the  general  mass  of  property  in  the  State,  though 
they  are  not  taxable  as  exporu. 

Idtm,  715 

12.  The  carrying  of  property  in  carts  or  vehicles, 
oreven  floatinig  it,  to  the  depot  where  the  journey 
is  to  commence  ia  no  partof  the  journey. 

Idem,  715 

18.  A  lawful  tender  of  payment,  as  weU  as  an  actu- 
al payment,  of  taxes  deprives  the  collecting  officer 
of  auauthority  for  further  action  to  enforce  pay- 
ment, and  rendera  every  subsequent  step  illegal 
and  void. 

BovaU  V,  VlrglnkL  786 

U.  The  taxes  of  the  Blue  BidgeBailroad  Compa- 
ny are  not  payable  in  the  revenue  bond  scrip  issued 
by  the  State  of  South  Carolina  in  exchange  for  the 
bonds  of  the  company  guarantied  by  the  State. 

Haooodv,  Southern,  805 

IS.  The  holder  of  revenue  bond  scrip,  issued  un- 
der the  Act  of  the  Legislature  of  South  Carolina  of 
March  2, 1872,  has  no  legal  right  to  have  such  scrip 
received  for  taxeSjUnlaM  he  owes  taxes  for  which 
it  is  receivable.  There  is  no  breach  of  contract 
until  a  tender  for  taxes  due  from  the  bolder  has 
been  refused. 

Idem.  806 

ML  The  charter  exemption  from  taxation  of  the 

capital  stock  of  the  Nashville,  Chattanooga  ft  St. 

Louis  Railroad  Company,  applies  to  its  shares  of 

stock  in  the  hands  of  individual  stockholders. 

Ttnneaeu  v.  Whliworth,  880 

17.  The  capital  stock  of  the  Nashville  ft  Decatur 
Railroad  Company  is  exempt  from  taxation  in  Ten- 
nessee, although  ft  resuHed  from  the  consolidation 
of  two  corporations  of  Tennessee  with  a  corpora- 
tion of  Alabama. 

Tmneteee  v.  WMtworUu  888 

18.  The  reUnoulshment  of  taxing  power  is  never 
to  be  presumed. 

Idem,  888 

19.  Exemption  from  taxation,  being  a  special  priv- 
acy granted  by  the  government  to  an  individual,  is 
a  nanchlse ;  and  acquiescence  by  the  grantee  or 
bis  suocessors  for  a  long  period  of  time  (In  this  case 
sixty  years),  in  the  impodtion of  taxes,  raises  apre- 
sumptlon  that  such  franchise  has  been  surren- 
dered. 

New  Jermif  v^Wrigfa,  1081 

TERRITORIES. 

L  Unless  otherwise  dectered  .by  Congress,  the  tl- 


tie  of  every  species  of  proper 
ry  passes  to  theState  upon 
Union. 


of  property  owned  by  a  lerifto* 
upon  Its  admisBon  to  the 


688 


Brcwnv*  GtquU, 
2.  Lands  conveyed  to  a  territory,  **tts  sa 
and  assigns  forever,**  and  duly  accepted  as  the  site 
for  its  capitol,  pass  to  the  Stue  when  admitted,  al- 
though the  territory  may  not  have  occupied  tiMou 
there  being  no  condition  requiring  the  ereotloa  off 


uiriny^thji 
r^wMJillod 


8.  The  question  whether  the  grantor  has  been  d»> 

8 rived  oihis  property  without  due  process  of  law, 
I  within  the  juriediotton  of  this  court. 


Idem, 


588 


Bmm  Jubisdioxzoh,  16, 16L 

TRUSTS  AHD  TRUSTEES. 

Bmm  Bovi>8,&. 

HUBBAUD  A9D  WiVB,  1,  S. 

Pabtnvbship,  1«  2. 

LA2ID8,L. 
LEMIXAXIOlfB,  2. 

MoBTOAOas,  6,  14. 

L  Where  the  acts  or  omISBionB  of  a  tmstoe 
such  as  to  show  a  want  of  reasonable  8deltty«  a 
court  of  equity  will  remove  him. 

Cavender  e.  Otieender,  818 

2.  Where  trust  funds  are  to  be  invested  by  the 
trustee,  neglect  to  invest  constitutes  of  itself  a 
breach  of  trust,  and  is  ground  for  removaL 

Idem,  818 

8.  Where  one  person  is  to  pay  and  receive  the 
same  money,  ana  nothing  remains  but  to  jomk» 
proper  entries  in  his  accounts,  the  law  will  consider 
that  as  done  which  ou^^t  to  be  done. 

Idem,  818 

4  A  demurrer  to  ibUl  setting  up  a  trust  wHl  not 
be  sustained  on  the  ground  thai  toe  nature  of  the 
trust  is  not  8ufflci«ntiy  set  forth,  when  the  facta 
stated  are  sufficient,  if  true,  to  enable  the  oouzt  to 
act  intelligently. 

Idem,  818 

fi.  Where  the  payee  of  a  promisBory  note  secured 
by  a  trust  deed  on  two  lots,  the  orustee  having; 
power  under  the  trust  deed  to  seU  the  lots  at  private 
sale  on  direction  of  the  payee,  accepted  the  lots  in 
satisfaction  of  his  debt,  which  was  of  thrice  their 
value,  and  directed  their  conveyance  in  trust  for 
the  children  of  the  maker  of  the  note  as  a  gift  to 

ia  vaUd  a» 


them,  it  is  held  that  such  conveyance 
against  other  creditors. 

Van  Riewiek  v,  SpdUtlnOt 


818 


UNION  PACIFIC  RAILWAY  COH* 


1.  In  a  oontroveny  between  the  Union  Paoille 
Railway  Company  and  the  United  States  arising  un- 
der the  Act  ofJuJv  L 1882.  it  is  immaterial  whether 
the  amount  actually  rouna  to  be  due  for  transpor- 
tation of  the  mai]s,^at  fair  and  reasonable  rates  of 
compensation,  not  to  exceed  the  amounts  paid  by 
private  parties  for  the  same  kind  of  service?*  as  re- 

Suired  oy  said  section,  is  ascertained  upon  evi- 
ence  comparing  them  with  the  rates  previously 
determined  and  fixed  by  the  company,  or  with 
those  allowed  by  the  accountlnflr  officers  of  the  gov- 
emment.  The  only  material  thiug  is  to  adJudare 
what  is  due  according  to  the  rule  prescribed  by  tbe 
statute. 

Union  PacR,  Co  V.  UnUed  Staiee,  88<> 

2.  The  bridge  of  the  Union  Padflc  Railway  Com- 
pany between  Council  RluflU  and  Omaha  is  subject 
to  the  provisions  of  the  Act  of  July  1,1883,  as  to  the 
rates  to  be  paid  by  thegovemmentfw  transporta- 
tion service  over  ft.  ^^^ 

Idem,  •»♦ 

USURY. 

L  To  constitute  usury,  there  must  be  an  Intentioik 
knowingly  to  contract  for  or  to  take  usurious  faiter- 

est. 

OdU  V.  Pdimer,  ^^^ 

2.  When  an  agent  who  is  authorised  by  his  prin* 
dpal  to  lend  money  for  hiwful  interest  exacts  for 
his  own  benefit  more  than  the  lawful  rate,  without 
authority  or  knowledge  of  his  principal,  the  loan  l8 
not  thereby  rendered  usurious. 

idem,  '^^ 

Hi,  115, 116*  117  u  & 


L  WbttB  tba  promlMV  la 


POLTOAKT,  iKiatm. 
1.  The  Boaid  of  OommlMkiiiBna 


lUrOhBLlBK, 


G.  The  realitimtion  olBoer  miMt  either  nqolm 
tuohdlniuulflcatloiutobe  neastlTed^  Bmodlfl- 
oMlOD  of  tbe  oatli,  tb*  formM  whioh  toolTea  In  Uie 
teiTllOTUJ  AM,  or  otliarwlM  to  mtMr  Umadt  br 
due  iDonliT  tbat  mA  dltqiwlUkalloDa  do  Dot  exM. 

daaune  tor  beliw  untawtnUrdBpnTed  ol  tbelr 
rtsMlo  be  resKtarad  ■■  Toten,  murt  allece  In  tkilr 
dedBTBtloDi,  ■■  muter  at  IsoLtliat  Uterwerele- 
gmUf  qtuUfled  Toten,  or,  t&M  eUegMloo  beibs 
cnntaM,  mnet  kllefe  Kll  thateota  DSoiauj  to  ibow 


t.  A  MgrnmlN  or  polraamW,  In  the  noea  ot  the 
etf bfe  eegaon  of  tha  Actlia  man  wbo.  Iwringi    - 


WZLUI. 

L  iDtbeeonatmatloDoririlliBlBteotambltultr 
may  beramoTed  br  axtzliiela  arldoioe. 

Patch  V.  Whttt,  8a» 

t.  A latcatunblyultyiDaTBrlaenpoiiB irl)l,wh«a 
It  naiiiea  a  penon  aa  the  nibjeot  of  acUt,  or  a  tunc 
BB  the  nibject  of  It,  and  then  are  two  peraoni  or 


S.  Wbare  a  lateot  amUcattj  oonaliCa  of  a  mltda- 
lorlMlon,  U  It  MO  be  timok  out  and  enouch  remala 
□  tM  irlll  to  Identt^  the  penoo  or  ttalDS,  the  court 
nueo  deBl«ltlilt:orttitto  an  obvlou«  mlatake. 
irtUread  It  M  U  oorreoted. 

tdtm.  »W> 

t.  Vbet«tlietMtatordeTlMdtoa  brotber -mta" 
n  a  certain  blook,  and  diapoaedot  the  ramalndtraf 
il*MtBtatooUken,andltBppe*red  ttatbadid  not 
>wn  "lot  V  but  dtd  own  lotSbi  nid  block,  aiid  that 
lot  8  waa  otberwln  properir  dnaorlbed  In  the  wIlL 
■Id  lots  !•  heU  by  tUa  oourt  to  hare  bean  lawtuU 
Tdermd. 


8X1  OOnSTlTUTlOXAIi  IiAW,  t»,  TOl 

L  OontiadlotoiTdeolaratlonattfa wttaeM, wbeth- 
ecoralorlnwrlUiig,  made  at  another  time,  cannot 
beDMdtoTthe  piiri>oaanf  trnpeacbneat  until  tb* 
wJtaeMbae  beea  examined  npon  the  nibjeot,  and 
hliattentlon  nartlmlailr  directed  to  the  olroum- 

I  a  waj  M  to  aire  bim  full  osportunl- 

M—  —  axwilsUJon. 

-  "-J^:^^- —        ai» 


Steambonl 
E.  Iheexeoptii 


-. «gs,B.8.,to 

that  partjca  may  tMtUy  In  f edcnl  c 

own  behalf  cannot  be  extended  1^  tM  cburtao  a» 
toezdudepartieetMa)  tcaUtrlncIn  thelrown  b^ 
half  anlnaiamlfiicaa  In  tanKmiiter. 

a.  Wban,  la  an  aodon  br  one  of  three  patttma 
•galact  the  jrovenmeot,  tbe  other  two  nartocr* 
tnrtity  In  behalf  of  tha  oUmant  that  they  bare  DO 
tntarait  in  the  olalm  axoypt  »a  •bomto  a  oBitaln 

Ihanbr  fromAowlDS,  la  ao  aetlOD  b7  OuB  ai^rt 
the  Mdcnee  ot  tbeebtmant,  that  they  had  an  la- 
tanat  m  the  claim,  torthe*  tbaa  WM  ihown  by  luoh 

MMa.  M» 

1M7 


1916 


